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Short title and extent. 


the decrees and orders validating act (V OF 1936 ). 

An Act to remove certain doubts and tn r ^7 April, 1936. 

tngs in High Ccmns of Jndicolure in Brim 

and establishing those Courts; *''' «e!ti„g 

the vaIMt? o”rs‘e'p\i'ii'ngf«‘»»>ts and ,o establish 
It is hereby enacted as follows 

,,, a™ Orders vIlh^JuTact' IMe'* 0 ‘crees 

tananitheSoS^aSaMs.""”" “tMing British Baluchis- 

2. No decree passed or order made by the Hieh Court nf t , 4 - 

-- -ee. „d ^ 

Bombay in the exercise of its Snary i^'^TcW 

hy the H^h Court of Jujicamr'e aT Ran'goomTn ‘ti1xSc,i''oTit^‘'“'t T 
cml jurisdiction under clause 10 of its Letters Patent shall hi f u S original 

Court "nth ^ 

K or'tdt!tn P2' «“ ma£X 

3- Where in any proceedings concluded on or after the 2fith rlt. r 

^ - August, 1935, any such decree or ordef has L 

found to be invalid on such ground brant r f 
such finding shall be void and of no efet/andX 


orders not to be called in 

question. 


of proceed- 


Sec 2 ^^ notes. 

^Or the makes provision not onl}^ 

tJie Presidenrv^ decrees passed by 

that orders but has declared 

sacrosiict W Courts will also 

‘icrosanct. Hence decrees passed by 


the High Court of Bombav anrl 

mrXKsr*''"'”'’- ■«> J° snS 
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Court shall notwithstanding anything to the contrary m the Indian Limitation 
Act 1 is or any other law for the time being in force, on application made 

dalk afectTd by such finding, restore the proceedings at and continue the pro¬ 
ceedings from the stage reached immediately before the order embodying or based 

on such finding was made. 


THE DELHI LAWS ACT (XIII OF 1912). 

Supplemented and Amended Act {VII of 1915). 


Year. 

No. 

Short title- 

Amendment. 

1912 

XIII 

The Delhi Laws Act, 1912 

r 

Supplemented and amended, Act VII of 
1915 . 


CONTENTS. 


Sections. 

1 . Short title and commencement. 

2 . Saving of territorial application of 

enactments. 

3 . Construction of certain enactments in 
force in the territories mentioned in Sche¬ 
dule A. 

4 . Powers of Courts and Local Govern¬ 
ment for purposes of facilitating application 
of enactments. 


Sections. . 

5 . Vesting of powers of separate Officers 

in single Officer. 

6 . Pending Proceedings. 

7 . Power to extend enactments in force 
in other parts of British India with modi¬ 
fications and restrictions. 

Schedule A. 

Schedule B. 


[18f/i September, 1912. 


An Act to provide for the application of the law in force in the Province of 

Delhi and for the extension of other enactments thereto. 

Whereas by Proclamation published in Notification No. 911, dated the 
seventeenth day of September, 1912, the Central Government, with the sanc¬ 
tion and approbation of the Secretary of State for India, has been pleased to 
take under its immediate authority and management the territory m^tion^ 
in Schedule A, which was formerly included within the Province of the Punjab, 
and to provide for the administration thereof by a Chief Commissioner as a 
separate Province to be known as the Province of Delhi; 

And whereas it is expedient to provide for the application of the law in 
force in the said territory, and for the extension of other enactments thereto; It 
Is hereby enacted as follows:— 

Short title and commence- 1. (1) This Act may be called The Delhi 

ment. Laws Act, 1912; and 

(2) It shall come into force on the first day of October, 1912. 


2. The Proclamation referred to in the preamble shall not be deerned to 

have effected any change in the territorial application 
Saving of territorial ap- Qf enactment notwithstanding that such enact- 
picaiono enacmens. ment may be expressed to apply or extend to the 

territories for the time being under any particular administration. 


3. All enactments made by any authority in British India and all notifica¬ 
tions, orders, schemes, rules, forms and ^by-laws 
issued, made or prescribed under such enactments 
which immediately before the commencement of this 
Act were in force in, or prescribed for, any of the 
territory mentioned in Schedule A, shall in their 


Construction of certain 
•enactments in force in the 
territories mentioned 
Schedule A. 


m 


ScH. A] 
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application to that territoy be construed as if references therein to the authori¬ 
ties or gazette mentioned in column 1 of Schedule B were references ^^he 




.] 


Powers of Courts and 
Provincial Government for 
purposes of facilitating 
application of enactments. 


the purpose of facilitating the application 
to the territoiy mentioned in Schedule A or any part 
thereof of any enactment passed before the commence¬ 
ment of this Act or of any notification, order, scheme, 

rule, form or by-law issued, made or prescribed 
under any such enactment— 

^ other provisions of this Act construe 

oo^'^oation, order, scheme, rule, form or by-law with such 

it to the matter before the Court, and ^ ^ ^ 

Secfi lnl‘.L\dir,htAcf ““ I’-e 

Vesting of powers of ^ notification issued under S. 4, sub- 

separate Officers in single - may direct that any powers or duties 

Officer. ves ed m separate Officers may be consolidated and 

vested in, and discharged by, a single Officer. 

\^) Where by such a notification appellate powers are a 

T!A” t of “■"■“io" fo*Te consSttd anp"at 

*.11 be the longest period provided in the case of an app°aTto any oTthe 
Officers whose powers are so consolidated. ^ 

6. Nothing in this Act shall affect any proceeding which at the commence- 

Pending proceedings. thereof is pending in respect of any of the 

f , territory mentioned in Schedule A and pvpr^r 

proceeding shall be continued as if this Act had not been passed; ^ 

are that all proceedings which at the commencement of this Act 

ithm the territory mentioned in Schedule A shall be transferred to and dis¬ 
posed of by, such authorities in the Province of Delhi as the Provincial Pni» 
ment may, by notification in the Official Gazette, direct Govern- 

7. The ^[Provincial Government] may bv 
notification in the Official Gazette, extend with’ such 
restrictions and modifications as ^rj^i ^ 

•[the Province of Delhi] or any part theS, any 
enactment which is in force in any part of British 
India at the date of such notific^' 

SCHEDULE A. 


Power to extend enact- 

luents in force in other 

Darts of British India with 

modifications and restric¬ 
tions. 



( See section 3.) 

The Province of Delhi. 


J.nrn,,, , 




m/r 


. .leg. ref. 

proviso omitted by A.O. 1937 

^ Substituted by i6i/. 

The words "the Province of Delhi” were 


substituted for the words '‘Thp 

"n o'? 
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SCHEDULE B. 
(See section 3.) 



Reference. 


Construction 


1. 

2 . 

3 . 

4 . 

5 . 

6 . 

7 , 

8 . 

9 . 

10 . 
11 . 

12 . 


![•**] 

The Provincial Government of the Pun 

jab , 

ir * ♦ * ] 

If • * * ] 

The Chief Customs Authority 

The Financial Commissioner 

The Commissioner of Revenue 

The Commissioner of the Division 
The Commissioner 
The Chief Secretary to Government 
A Secretary to Government or to the 

Provincial Government. 

All officers and official bodies not men 
tioned in the foregoing clauses except 
the Treasurer of Charitable Endow¬ 
ments whose authority extended im¬ 
mediately betore the commencement 
of this Act over the territory mention¬ 
ed in Schedule A. 

»r * • * ] 


1 


!-The Provincial Government of Delhi. 


i 

J 


Such officials or official bodies respectively 
as the Provincial Government may* by 
notification in the Official Gazette 

direct. 



Notifications under Delhi Laws Act, 1912. 

HOME DEPARTMENT. 

[30m Mayy 1939. 

iHaloQ —In exercise of the powers conferred by section 7 of the Delhi Laws Act, 1912 

as is speemeu ,-nliimn thereof subject to the restrictions and modifications, it an>, 

correspondnjg ent^ n the firs cob following provisio.^ namely 

speefied - ‘h-° n^ of the said schedule to an Act shall be deemed to be refe- 

rf-nre*; to that Act as in force in the Punjab on the date of this noUfication, ^nd 

rences to .^e said enaciments to the Provincial Government shall be cons^^ 

as references to the Chief Commissioner of Delhi, and references to the Punjab shall be construed 

as references to the ^^''’^’ders, byelaws, rules and regulations naadc or issu^ under 

anv of the enactments extended to the Province of Delhi or any part thereof by the notifications 
hereby superseded, shall continue to be in force as if made or i.ssued under the corresponding enact¬ 
ment extended by this notification ; and all proceedings taken under any of the enactments extend^ 
thrsuperseded notifications shall be continued as if taken under the corresponding enactment 

extended by this notification. SCHEDULE 


Name of Act. 

1 

1. The Punjab Pre-emption 
Act, 1913 (Punjab Act I of 1913). 

2. The Redemption of mort¬ 
gages (Punjab) Act, 1913 (Pun¬ 
jab Act II of 1913.) 


Area to which extended. 


That part of the province 
of Delhi which is described 
in Schedule A to the Delhi 
Laws Act, 1912. 

That part of the Province 
of Delhi which is described 
in Schedule A to the Delhi 
Laws Act, 1912. 


Restrictions and modifications. 

3 

Sub-scction (2) of section i shall 
be omittcQ. 


Sub-scction (a) of section i shall 
be omitted. 


LEG. REF. 

1 Items I, 3 & 4 were repealed by A.O., 


1937. 

• Item 13 was repealed by ibid. 
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Name of Act. 


Area to which extended. 


3- The Punjab Excise Act, 
1914 (Punjab Act I of 1914.) 


The Province of Delhi 


4 * The Punjab Military 
Transport Act 1916 (Punjab 
Act I of 1916.) 

iQ^oTp^ Courts Act, 

(Punjab Act VI of 1918.) 

Small Village and 

H?.n- Act, 19,8 

r-'VIII of 1918.) 

Boards A District 

rPim- K Act, 1919 

8 V of ,919). ^ ^ 

cadon Primary Edu- 

VII oftgjg)'^'^ Act 


The Province of Delhi 


The Province of Delhi 


The Province of Delhi. 


The Province of Delhi. 


The Province of Delhi. 


^ Added by notification No. i«-6- 


Restrictions and modificatio 


ns 


I’ir.°“ghout the Act for the 
words Financial Commissioner ” 
wherever they occur, the words 
t-niel Commissioner” shall be 
substituted. 

(4), ( 7 ) and (11) 

' A 3 . sections 9, 10 and 
33 -A’ sub-section (3) of sectiL 35 
and clause (b) of sub-section (2) 
p " 58 shall be omitted. 

( 3 ) For section 8 the followine* 
^ction shallbesubstituted,namely? 

superin- 

ndence and administration of 
all matters, relating; to excise shall 

vest m the Chief (fommisW^^^ 

^‘^''^"^issioner shall by 
notification otherwise direct the 
Collector shall control all’ the 
gccise officers in the Province of 

(4) In clause (rt) of section rn. 
the word “ other - shall be omitted. 
cJf- section 12 the following: 

Shall.unless the Chief CommissiS 

otherwise directs, extend to die 

whole of the Province of Delhi.” 

f^Iaose (i) of section ik 

or r n Commissioner 

or Collector the words “The 

Collector shall be substituted 

( 7 ) In sections ai and 22 for 

the words “as the ProvincS 

Government may impose” the 

” *■« b' 

Throughout the Act for th,. 

Ae words “ Central Government " 

suSituted be 

‘be words 

Provincial Government ” the 

Ti?' K Government - 

shall be substituted. ^ ^ 




(1) Sub-section (2^ of 

shall be omitted. ^ ' 

(2) In section 10— 

(0 in clause (a) after fU 
word ‘education” the 

“bis vernacula^- 
s.nall be inserted ; and ^ 


3-6-1939 dated 22nd August, 1939. 
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Name of Act 


Area to which extended 


q. The Punjab Limitation 
<Custom) Act, 1920 (Punjab 
Act I of 1920). 

10. The Punjab Custom 
(Power to Contest) Act, 1920 
(Punjab Act II of 1920). 

11 The Punjab Municipal 
Amendment Act, 1921 (Punjab 

Act I of 1922). 

12. The Punjab Village Pan- 
chayat Act 1921 (Punjab Act 
III of 1922). 


13. The Court-fees (Punjab 
.Amendment) Act, 1922 (Punjab 

Act VII of 1922). 

14. The Indian Stamp (Pun¬ 
jab Amendment) Act, 1922 
(Punjab Act VIII of 1922.) 

15. The Punjab District 
Boards (Amendment) Act, 1922 
(Punjab Act XI of 1922). 

16. The Punjab Municipal 
(Amendment) Act, 1923 (Punj- 
jab Act II of 1923). 


Restrictions and modifications 


That part of the Province 
of Delhi which is described 
in Schedule A to the Delhi 

Laws Act, 1912. 

That part of the Province 
of Delhi which is described 
in Schedule A to the Delhi 
Laws Act, 1912. 

The Province of Delhi. 


The Province of Delhi. 


The Province of Delhi. 


The Province of Delhi. 


The Province of Delhi. 


The Province of Delhi. 


LEG. REF. 

Notification No. 174/39 dated 9 ^ Novem¬ 


ber, 1939. 


(») to clause (c) the following 

proviso shall be added, namely 

“ provided that in the case 
of boys over ten years of age 
attendance at a night school 
conducted on lines approved by 
the Superintendent of Education 
shall be deemed to satisfy this 
condition.*’ 

(3) In section 11 for the words 
“ Director of Public Instruction ’’ 
the words “ Superintendent of 
Education ” shall be substituted. 

Sub-section (2) of section i 
shall be omitted. 


Sub-section (2) of section i 
shall be omitted. 


Sub-section (2) of section i and 
section 5 shall be omitted. 

(1) In the Second proviso to 
section 4 for the words and figures 
“ estate as defined by the Land 
Revenue Act, 1887,” the words 
and figures “ Estate as defined by 
the Punjab Land Revenue Act, 
1887, or of a mahal as defined 
by the United Provinces Land 
Revenue Act, 1901 ” shall be 
substituted. 

(2) In the proviso to section 26, 
after the figures “1887” the 
words and figures “ or the Agra 
Tenancy Act, 1901, as the case 
may be ” shall be inserted. 

(3) In section 26-A, the words 
and figures “ or the Punjab Loans 
Limitation Act, 1904” shall be 
omitted. 

Sub-section (3) of section l 
shall be omitted. 


Sub-section (3) 
shall be omitted. 


of section 1 


• • « 


^In section 16, in the substituted 
section 61, after the words “ until 
provision to the contrary is made 
by the Central Legislature” the 
following shall be inserted 
namely:— 

“ and, with the previous sanc¬ 
tion of the Provincial Government, 
may, from time to time,— 

(i) vary the limits fixed under 
clause (^) of section 188 for the 
collection of any terminal tax, and 


1 
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Name of Act. 


17* The Punjab Opium Smo¬ 
king Act 1923 (Punjab Act VI of 

1923). 

18. The Punjab Motor Vehi¬ 
cles Taxation Act, 1924 (Punjab 
Act IV of 1924.) 


19. The Punjab Municipal 
(Amendment) Act, 1925 (Punjab 
Act I of 1925.) 

20. The Opium (Punjab 
Amendment) Act, 1925 (Punjab 
Act III of 1925.) 

21. The Punjab District 
Boards (Amendment) Act, 102^1 
(Punjab Act VI of 1925.) 

22. The Punjab Vaccination 
Law Amendment Act, 1925 
(Punjab Act IX of 1925). 

^ 3 * The Punjab Court-fees 
(Second Amendment) Act, 1926 
(Punjab Act VI of 1926). 

24. The Prisons (Punjab 
^cndment) Act, 1926 (Punjab 
Act IX of 1926). 

25* The Good Conduct Pri¬ 
soners* Probational Release Act, 
1926 (Punjab Act X of 1926). 

Punjab Borstal Act, 
1926 (Punjab Act XI of 1926). 


Punjab Municipal 
^ Punjab Tenancy 

The Punjab Land Re- 
^nuc (Amendment) Act, 1928 


Area to which extended 


The Delhi Municipality, 


The Province of Delhi. 


The Province of Delhi. 


The Province of Delhi. 


The Province of Delhi. 


The Province of Delhi. 


The Province of Delhi. 


The Province of Delhi. 


The Province of Delhi. 


The Province of Delhi. 


The Province of Delhi 


That part of the Province 
of Delhi which is described 
in Schedule A to the Delhi 
Laws Act, 1912. 

That part of the province 
of Delhi which is described 


Restrictions and modifications 


(ii) vary the schedule of ani¬ 
mals or articles subject to such 
tax and enhance, reduce or modi 
fy the rates thereof”. 

_ Sub-section (2) and (3) of sec¬ 
tion I shall be omitted. 

(1) Sub-sections (2) and (3) 
of section i shall be omitted. 

(2) In section 4, in sub-section 
(i) the words and figures “ before 
the 30th day of April, 1925, or 
if such person commences to keep 
the motor vehicles for use after 
the loth day of April 1925 then,** 
and the proviso to sub-section (2) 
shall be omitted. 

(3) In sections 11 and 12 for 
the word “ Collector ** wherever 
It occurs, the words “ Additional 

District Magistrate ** shall be sub¬ 
stituted. 

, (4) In section 12 for the word 
Commissioner,** wherever it oc¬ 
curs, the words “ Deputy Com¬ 
missioner ** shall be substituted. 


Clause (i) of section 2 shall be 
omitted. 


Sub-section (2) 
shall be omitted. 


of section 1 


(1) For section 3 the following 

section shall be substituted 
namely :— * 

” 3. The Borstal Institution 
in which orders of detention 
passed under this Act are to be 
served shall be the Borstal Insti¬ 
tution at Lahore.** 

(2) Section 4, sections ig to 
34 and section 36 shall be omitted. 

Section 2, clause (i) of section 
and sections 6 and 8 shall be 
omitted. 


references to the Finan- 
ciat Commissioner or the Com- 
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Name of Act 


(Punjab Act III of 1928) 



30. The Public Gambling 
(Punjab Amendment) Act, 1929 
(Punjab Act I of 1929). 

31. The Punjab Vaccination 
Law Amendment Act, 1929 
(Punjab Act II of 1929). 

32. The Punjab Municipal 
and Small Towns Amending Act, 
1929 (Punjab Act IV of 1929). 

33. The Punjab Tenancy 
(Amendment) Act, 1929 (Punjab 
Act V of 1929). 

34. The Punjab Pure Food 
Act, 1929 (Punjab Act VIH of 

1929)- 


in Schedule A to the Delhi 
Laws Act, 1912. 


The Province of Delhi. 


The Province of Delhi. 


The Province of Delhi. 


34-A. The Punjab Regula¬ 
tion of Accounts Act, 1930 
(Punjab Act I of 1930). 


That part of the Province 
of Delhi which is described 
in Schedule A to the Delhi 
Laws Act, 1912. 

The Province of Delhi. 


The Province of Delhi 


LEG. REF, 1940 

1 NotiEcation No. 194/1939, dated nth Sep., 


Restrictions and modifications. 


missioner shall be read as refe¬ 
rences to the Chief Commissioner 
of Delhi ; 

(2) In section 4, in the proviso 
to the new section 48-B, for ‘the 
words, brackets and figures “ at 
the time of the commencement 
of the Punjab Land Revenue 
(Amendment) Act, 1928,*’ the 
words and figures “ on the 30th 
May, 1939 shall be substituted ; 

{3) In clause (») of section 6, 
the words “ through the Financial 
Commissioner ** shall be omitted ; 

(4) In clause (hi) of section 7, 
the words and figures or of 
an area declared to be a small 
town under the provisions of the 
Punjab Small Towns Act, 1921 ” 
shall be omitted ; 

(5) In section 13, for the words, 
figures and letter, subject to 
the provisions of section 60-A 
the words “ subject to the con¬ 
dition of previous publication ” 
shall be substituted ; 

(6) In section 14, the new 
sections 60-A and 60-B, and in 
new section 6o-C, the words 
“ or the Financial Commissioner 
with the approval of the Provincial 
Government ** shall be omitted. 

Sub-sections (2) and (3) of 
section i shall be omitted. 


• • • 


Clause (it) of section 2 and 
section 3 shall be omitted. 


t • • 


(1) In section 6, the words 
“ The Director of Public Health 
may and ** in sub-section (i) 
and sub-sections (2) and (4) shall 
be omitted. 

(2) In section 19 the words 
“ of the Director of Public Health 
or ’* and the words as the case 
may be ** shall be omitted. 

(3) Sub-section (5) of section 22 
shall be omitted. 

(4) In the Schedule after the 
words and figures “ Punjab Pure 
Food Act, 1929** wherever they 
occur, the words “ as extended 
to the Province of Delhi ** shall 
be inserted. 

(t) In clause (tii) of sub-section 
(7) of section 2, for the words 
“ the Central or any Provincial 
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Name of Act 


Area to which extended 


35. The Punjab Alienation 
of Land (Amendment) Act, 1931 
(Punjab Act I of 1931). 

3b. The Punjab Nurses Regis¬ 
tration Act, 1932 (Punjab Act 
I of 1932). 


The Prownce of Delhi. 


The Province of Delhi. 


Restrictions and modifications. 


Government” wherever they occur 
the words “ any Government in 
British India ” shall be substituted. 

(2) In section 6 :— 

(a) in sub-section (i) after 
the word “ may ” the words 
subject to the condition of 
previous publication ” shall be 
inserted ; and 

(h) the proviso to sub-sec¬ 
tion (2) shall be omitted.” 


Only sections 2, 17, 19, 23 and 
24 shall be in force subject to the 

following modifications, namely :_ 

(I) For section 2 the following 
section shall be substituted 
“ 2. In this Act,— 

(a) “registered person” 
means— 

(i) a person registered under 
a law which is in force in any part 
of British India and which has 
been recognised by a notification 
of the Chief Commissioner, or 

(ii) a person who is certified 
by the Chief Health Officer, Delhi, 
to have been employed, or to 
have been practising as a nurse 
health-visitor, midwife, nurse-t/flf 
tramed-^fm, or dai in the Delhi 
Province on the loth July ioqt. • 
Provided that no such certificate 
shall be granted to any person 
unless It IS applied for on or before 
the loth July, 1940; and 

(b) ” unregistered person ” 
means any person other than a 

registered person.” 

2. In sub-section (2) of section 
17 and section 19, for the words 

Provincial Government,” the 
words ‘ Chief Commissioner ” 
shall be substituted. 

3. In sub-section (i) of sec¬ 
tion 19, for the words and figures 
“sections 17 and 18” the word 

and figure “section 17” shall be 
substituted. 

4 - In section 23, for the words 
Irom the beginning to the end 
of clause (r)” the following words 

shall^^be substituted namely :_ 

“ Any person who dishonestly 
makes use of any certificate of 
registration issued to him or to 
any other person under a law 
in force m any part of British 
India which has been recognised 
by the Chief Commissioner in pur 
suance of sub-clause (i) of clause 
(<2) of section 2 of this Act or nf 
certificate issued to him or to 
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Name of Act 


Area to which extended 


Restrictions and modifications 


The Province of Delhi. 


37. The Punjab Wild Birds 
and Wild Animals Protection 
Act, 1933 (Punjab Act II of 
1933). 

38. The Punjab Municipal 
(Amendment) Act, 1933 (Punjab 

Act III of 1933). 


39. The Punjab Municipal 
(Amendment) Act, 1934 (Punjab 
Act I of 1934). 


40. The Punjab Land Re¬ 
venue (Amendment) Act, 1934 
(Punjab Act VI of 1934). 

41. The Punjab Relief of 
Indebtedness Act, 1034 (Punjab 
Act VII of 1934). 

42. The Punjab Criminal 
Law (Amendment) Act, 1935 
(Punjab Act 11 of 1935). 

43. The Punjab Municipal 
(Amendment) Act, 1935 (Punjab 
Act III of 1935). 


The Province of Delhi. 


The Province of Delhi. 


That part of the Province 
of Delhi which is described 
in Schedule A to the Delhi 
Laws Act, 1912. 

The Province of Delhi. 


The Province of Delhi. 


The Province of Delhi. 


any other person by the Chief 
Health Officer, Delhi, in pursuance 
of sub-clause («) thereof.** 


(1) Sub-section {2) of section i 
and section 2 shall be omitted. 

(2) In clause (v) of section 3 for 
the words “ District Medical Offi¬ 
cer of Health ** the words “ Chief 
Health Officer** shall be substi¬ 
tuted. 

(3) In section 9 for the words. 

“ Secretary, Transferred Depart¬ 
ments,’* the words “ Deputy Com¬ 
missioner ** shall be substituted. 

(4) In section 15, in clause (6) 
of sub-section (i) of the substi¬ 
tuted section 33, the figures “ hB,**" 

“ 155.” “ 156/’ and “ 157 ** shall 
be omitted. 

(5) In section 30, sub-sections. 
(4) and (5) of the substituted 
section 62, shall be omitted. 

^(6) In section 31, in the substi¬ 
tuted section 78-A,— 

(t) in sub-section (i) after 
the words “ has agreed with ** the 
words “ a committee of another 
municipality or ** shall be inserted;. 

(ii) In sub-section (2) after 
the words “ joint area of the- 
municipality and ** the words. 
“ the other Municipality or the **" 
and 

(b) after the words “ subject 
to the control of** the words. 
“ the Committeee of the other 
Municipality or ** shall be inserted. 

(1) Sub-section (2) of section 1 
shall be omitted. 

(2) For section 13 the following 
section shall be substituted,, 
namely:— 

“ 13. In clause (r) of sub¬ 
section (1) of section 192 of the 
said Act, for the words “ the 
Municipal area ** the words ** such 
unbuilt area ** shall be substituted 

• • • 


• « » 


• •• 


LEG. REF, 

^ Notification No. 174/39, dated 9th November, 1939. 
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Name of Act, 


^43-A. The Punjab Debtor’s 
Protection Act, 1936 (Punjab Act 
II of 1936). 

^ 43-B. The Punjab Enter¬ 
tainments Duty Act, 1936 (Pun¬ 
jab Act III of 1936). 


44 ‘ The Punjab Copying Fees 

Act, i 936 (PunjabAct Vof 1936). 

. 45 - The Punjab Alienation 
ot Land (Amendment) Act, 1936 
(Punjab Act VII of 1936). 
.p 4 ^: The Suits Valuation 
(^unjab Amendment) Act, 1938 
(Punjab Act I of 1938). 

• t 47 * The Court-Fees (Pun- 

/P .^;^*^‘^n^ent) Act, 1939 

(Punjab Act IV of 1939). 

tion'^Jf^’ Punjab Aliena- 

Act 11 of 1938). 

tionlf aJ*’® Punjab Registra- 
hon of Money-lenders Act, 1938 
(Punjab Act III of 1938) ^ 


Area to which extended. 


The Province of Delhi. 


The Province of Delhi. 


The Province of Delhi 
The Province of Delhi 


The Province of Delhi 


The Province of Delhi 


The Province of Delhi 


The Province of Delhi 


Restrictions and modifications 


In section 6, for the w^ord 
“ Commissioner ” the words “Chief 
Commissioner ’’ shall be substi¬ 
tuted.” 

(0 In clause (b) of section 2^ 
after the words and figures “ Pun¬ 
jab Excise Act, 1914,” the words 

as extended to the Province of 
Delhi ” shall be inserted. 

(2) In section 3— 

(0 in sub-section (i), for 
the words “ Government of the 
Punjab ” and “ Provincial Govern¬ 
ment ”, the words “ Central Gov¬ 
ernment shall be substituted j 
(«) in sub-section (2) the 
worch it shall also be laid before 
the Punjab Legislative Assembly, 
and shall only take effect after it 
has been passed with such amend¬ 
ments, if any, as the assembly may 
make therein” shall be omitted; 

. («j) sub-section (3) shall be 
omitted. 

. (3) lu sub-section (i) of sec- 
hon 5, for the words “ Provincial 
Government ”, the words “ Cen¬ 
tral Government ” shall be substi¬ 
tuted. 

(4) For the entries in the 
schedule, the following entries 
shall be substituted:— 

Delhi* Municipality of 

Delhi^^ Municipality of New 

o- Notified area of the 

Civil Station, Delhi. 

1. Notified area of the 

Delhi Fort.” 




• « • 


iTsrnffi LEG- ref. 

Scptemfe^lg^o. '^^^' 939 , dated nth 

* Notification No. 

November, 1939 

C.C.M —280 


^ 73 l^ 939 > dated 9th 


(i) In section 2,— 

(a) clause (3) shall be omitted. 

/DN (i^) Of clause 

(8), for the words “ the Central 
or any Provincial Government ” 


Notification No. 132/39, dated 31st July 

to 55^added by Notification No 
^94/39* dated nth September, 1940. 
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Name of Act. 


Area to which extended 


Restrictions and modifications. 


^49. The Punjab Alienation 
of Land (Third Amendment) 
Act, i938(Punjab Act Vof 1938). 


The Province of Delhi 


wherever they occur, the words 
“ any Government in British 
India” shall be substituted. 

(2) in sub-clause (m) of clause 
(b) of section 3, for the words 
“a commissioner”, the words 
” the Chief Commissioner ” shall 
be substituted. 

(3) in sections 7 and 11, for 

tiicw'ord “Commissioner ” wher¬ 
ever it occurs, the words “ Chief 
Commissioner ” shall be substi-. 
tuted. 

In sub-clause {iv) of clause (4) 
of the Explanation below the 
section inserted by section 3, for 
the words “ the Central or any 
Provincial Government ” wherever 
they occur the words “ any 
Government in British India ” 
«hall hr substituted. 


^50. The Punjab Alienation 
of Land (Fourth Amendment) 
Act, 1938 (Punjab Act VIII of 

'938). 

*51. The Provincial Insolven¬ 
cy (Punjab Amendment) Act, 

1939 (Punjab Act III of 1939). 
^53. The Punjab Excise (Am¬ 
endment) Act, 1940 (Punjab Act 
I of 1940). 

^54. The Punjab Motor Vehi¬ 
cles Taxation (Amendment) .\ct, 

1940 (Punjab Act II of 1940). 
*55. The Code of Criminal 

Procedure (Punjab Amendment) 
Act, 1940 (Punjab Act XI of 
1940), 


The Province of Delhi. 


The Province of Delhi. 


The Province of Delhi. 


The Province of Delhi. 


The Province of Delhi. 


« • • 


Sections 7, 8, 9 and lo shall be 
omitted. 


*56. The Punjab Criminal 
Law (Second Amendment) Act, 
1940 (Punjab Act XIII of 1940). 

*57. The Punjab Enter¬ 
tainments Duty (Amendment) 
Act, 1941 (Punjab Act III of 

1940 - 

® 57 "'^* The Punjab Sup¬ 
pression of Indecent Advertise¬ 
ments Act, 1941 (Punjab Act VII 
of 1941). 


The Province of Delhi. 
The Province of Delhi. 

The Province of Delhi. 


• * • 


No. 189/38-I.—In exercise of the powers conferred by section 7 of the Delhi Laws Act, 19*2 
(XIII of 1912), the Central Government is pleased to cancel the following notifications of tire Govern¬ 
ment of India, extending certain enactments to the Province of Delhi, namely :— 

(z) No. 460, dated the 13th March, 1914, 

{ii) No. 5987-G., dated the 2nd June 1917, and 
(Hi) No. F. 844/36, dated the 15th January, 1937. 


LEG. REF. 

’ Items 47 to 55 inserted by notification No. 
194/39, dated nth September, 1940. 

* Notification No. 194/39, dated 30th Novem¬ 
ber, 1940. 


® Notification No. 104 /41, dated nth 
September, 1941. 

* Notification No. 78/1941, dated 3rd May, 
1941, 
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«,n l.„ a„. ,5,, 

.h.Il bi' ‘.r,Sd*S°" ' • "■' P'*“>»»"' a »==-r., ,h, ,v„,d • P,-„.i„d.| . 

Province of Delhi the provisions of the Punjab Sunnrpc * pleased to extend to the 

Act IV of t 935 ), with Ste foUowing Act, ,935 (Punjab 

missionershall be rb^tituted''’"""' ” '"^erever they occur the words Chief Com- 

(ii) In section 2 for the word “ Punjab ” the wnrH« “ Ti/aiK; "d • >» 1 n 

r dff (0, for the words “ may make rul^s ” the words “ be substituted. 

by section 7 of the Delhi Laws^Aci^'tg'ia'txIno'fTq^la^nd’^^" exercise of the powers conferred 

Government of India, in the Department of EdLation notifications of the 

dated the 3rd June, .936 and No. R HnmH ^o. F. 24-15/36.H., 

S h"V'l Province of Delhi the enactmen JtpSe’d'fn Govern- 

Schedule hereto annexed, with such restrictions and modifications^ ^f anv ",1 

corresponding entry in the second column of the said scheS e ‘n the 


SCHEDULE. 


Name of Act. 


Restrictions and Modificat 


10ns 


2. 


3. 


The Punjab Municipal (Amendment) 
^933 (Punjab Act III of 1933). 


The Punjab Municipal (Amendment) 
^ct, 1934 (Punjab Act I of 1934). 


(0 

( 2 ) 


( 3 ) 


(4) 


(0 

(2) 


The Punjab Municipal (Amendment) 
1935 (Punjab Act III of 1935). 


®omkte^" 2 ^ball be 

3 ' ^be words “ District 
Medical Officer of Health ” the words “ 

Health Officer ” shall be substitred 

In section 9, for the words “ Secretary, Transferred 

Departments,” the words “Deputy Su 

missioner ” shall be substituted ^ '■ 

In section .5, in clause (A) of sub-section (,) of 

substituted section 33 the figures “ ,46 ” Ld 

^55) J5b, 157 shall be omitted. 

Sub-section (2) of section i shall be omitted 

For section 13, the following section shall be 
substituted, namely :— 

‘ 3 - In clause (r) of sub-section (i) of section 102 

of the said Act, for the words ‘ the Municipal 

area the words such unbuilt area’ shall ^be 
substituted. ^ 


tfess 

I. For clause (i) in the said notification the following clause shall be substituted 
references--^ erences in the first column of the said Schedule to an Act shall be deemed to be 

the adaptation« amending Act, to that Act as modified by the inclusion r 

‘be^date of this notffic\"tion! and”.‘^"" amending Act, to that Act as in force in the Punjab 

the Delhr'Law Act2 'fXIlf^rioi‘be powers conferred by section 7 o 
Vince of Delhi the Rot^k t- r ^ ^9*2), the Central Government is pleased to extend to p ^ 

bcations, namdy ‘939 (Bombay Act X of .939). subject to the fdlow^ 

•eferencei'^thrChTef^Co^^^^ Provincial Government shall be construed as 

substituted ; and “to thTs°^ d sub-secTio^ th t “ Delhi ” shall be 

sub section, the following porviso shall be added, namely ^ 



2236 


The Civil Court Manual (Imperial Acts) 


i„ ,hi. aJ: fs'S *s f- rj*wdSi sss b^.■^^uS 

sSnnl'SS'm »t....ron 9. >h, words “ m .ho City of Bomb., lo .ho C„n.b.to.onor 
of Police and elswhere” shall be exercise of the powers conferred by 

rhe'pToSL^o{Bh!!^rUnL:rP;iv^^ 

(a) Area within the jurisdiction of the Delhi Municipal Committee, 

(b) Area within the jurisdiction of the New Delhi Municipal Comnuttec, 

(c) Area within the jurisdiction of the Notified Area CommiUee, Civil Lines, and 

(d) Area within the jurisdiction of the Notified Area Committee, Fort. 


THE DELHI LAWS ACT (VII OF 1915). 


Year . 

No. 

Short title. 

Amendment. 

1915 

VII 

1 

4 

/ 

The Delhi Laws Act, 1915 . 

Am., Act XVllI of 1919 . 

Rep, in pt.. Art X of 1927 . _ 

_ ^ ^ 4 • . « . _ __ 


PREFATORY NOTE.—The following is the Statement of Objects and Reasons 


annexed to the Bill.— 

“Owing to the issue of the proclamation cited in the pre^ble, adtog certain tontory^ 
previously included in the United Provinces of Agra and Oudh, to the Province of Delhi, it 
has become necessary to take steps to declare the law in force m the territory so added. 

Save in respect of a few enactments which are referred to below, the law in force in 
the Province of Delhi is declared to be in force in the territory now added to that province. 

The enactments in force in the province of Delhi which are declared not to be in force 
in this territory are set forth in Schedule II. 

In place of them the enactments specified in Schedule III, which are already in force 
in this area, are continued in force there. It is clearly undesirable to make any ch^ge in 
these laws, which mainly relate to land, if such a course can be avoided ,—Fort 3L Oeorge 
Gazette, Part III, 1st March, 1915. 


CONTENTS. 


Sections. 

1. Short title and commencement, 

2. Application to added area of law in 
force in existing Provinces of Delhi. 

3. Continuance in added area of certain 
laws now in force in the United Provinces. 

4. Provision for facilitating application 
of certain enactments. 

5. Exclusion of certain enactments from 


Sechons . 
the added area. 

6 . Pending proceedings. 

7. Amendment of section 7 of Act XIII 
of 1912. [Repealed.] 

8 . Construction, 

Schedule I, 

Schedule II. 

Schedule III. 


[ZZftd March, 1915. 

An Act to declare the law in force in certain territory added to the Province of 
Delhi. 

Whereas by Proclamation published in Notification No. 984-C, dated 
22nd day of February, 1915, the Governor-General in Council, with the sanction and 
approbation of the Secretary of State for India, has been pleased to take under 
his immediate authority and management the territory mentioned in Schedule 
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I, which was formerly included within the United Provinces of Agra and Oudh, 
and to include the said territory in the Province of Delhi with effect from the 
1st April, 1915; 

And whereas it is expedient to declare the law in force in the said 
territory; 

It is hereby enacted as follows:— 


Short title and commence- 1. (1) This Act may be called The 

ment. Laws Act, 1915. 

(2) It shall come into force on the first day of April, 1915. 


Delhi 


2. All enactments (except the enactments specified in Schedule II) for the 

, j, , time being in force in the territory specified in Sche- 

Apphcation to added area jule A to the Delhi Laws Act, 1912 and all notifi- 

Province of Delhi. cations, orders, schemes, rules, forms and by-laws 

issued, made or prescribed under such enactments 
shall be deemed to be in force in the territory specified in Schedule I in the 
same manner and subject to the same modifications as they are for the time 
being in the territory specified in the said Schedule to the said Act. 


Continuance in added 
area of certain laws now in 
force in the United Pro¬ 
vinces. 


3. The enactments specified in Schedule III, and 
all notifications, orders, schemes, rules, forms and by¬ 
laws issued, made or prescribed under those enact¬ 
ments shall continue to be in force in the territory 
specified in Schedule I; 


Provided that in the enactments so continued and in all notifications 
orders, schemes, rules, forms and by-laws issued, made or prescribed thereunder' 
reference to a Provincial Government, the Provincial Government of the 
United Provinces of Agra and Oudh, or the Board of Revenue for the United 
Provinces shall be read as referring to the ^[Provincial Government] of Delhi- 
references to a High Court or the High Court of Judicature of the North-Western 
Provinces as referring to the ^[High Court of Judicature at Lahore,] and refer¬ 
ences to the Official Gazette for the United Provinces as referring to the 
Official Gazette. 


Provision for facilitating 
application of certain enact¬ 
ments. 


Exclusion of certain en¬ 
actments from the added 
area. 


4. For the purpose of facilitating the application 
to the territory mentioned in Schedule I of the enact¬ 
ments referred to in section 3, the powers conferred 
by sections 4 and 5 of the Delhi Laws Act, 1912, shall 
be exercisable in respect thereof. 

5. Save as provided in sections 2 and 3 no en¬ 
actment which is in force in the United Provinces of 
Agra and Oudh or any part thereof shall continue to 
be in force in the territory specified in Schedule I. 

6. Nothing in this Act shall affect any proceeding which at the commence- 

Pending proceedings thereof is pending in respect of any of the 

... ■ territory mentioned in Schedule I or of anything 

territory and every such proceeding shall be continued as if this 
Act had not been passed: 

Off;..- *at the Provincial Government may, by notification in the 

mcial Gazette, direct that any proceeding, criminal, civil or revenue other 
an a proceeding pending before the High Court of Judicatu re for the North- 

, leg. ref. of 1919 . 

Substituted by A. O., for “Chief Com- 
«>s«oner,” 1937 . NOTES 

at T iif “High Court of Judicature Sec. 1. —The Transfer of Pronertv a... 

“Chipf'°r* substituted for the words has no application to Delhi 1930 L 

Chief Court of the Punjab” by Act XVIII 129 I.C. 21 . 
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Western Provinces, shall be transferred to, and disposed of, by the correspond- 
intr aiithoritv of the Delhi Province. 

7 AZndment of S. 7 of Act Kill of 1912. [Repealed by the Repealing 
A„ 1938 (/ of 1938), 2 and ^ 

Construction. part of, the Delhi Laws Act, 1912. 

SCHEDULE 1. 

Territory added to the Province of Delhi. 

(See section 2.) 

Revenue estates of- 34 . Khanpur Dhani. 


1 . 

2 . 

3 . 

4 . 

5 . 

6 . 

7 . 

8 . 
9 . 

10 . 

11 . 

12 . 

13 . 

14 . 

15 . 

16 . 

17 . 

18 . 

19 . 

20 . 
21 . 
22 . 

23 . 

24 . 

25 . 

26 . 

27 . 

28 . 

29 . 

30 . 

31 . 

32 . 

33 . 


Remarks. 


34 . 

Suhehour 35 . maujpur. 

Tagatpur 36 . Ghonda patti Gujran Bangar, 

Baqiabad . 37 . Ghonda patti Chauhan Bangar. 

Beharipur. 38 . Jafrabad. 

Saadatpur Maiial Guj ran. 39 . Uldanpur. 

Saadatpur Musalmanan. 40 . Babarpur. 

Saadatpur Amad Delhi. 41 . Siqdarpur. 

Wazirabad. 42 . Gokalpur. 

Kliajuari Paramad. 43 . Sabauli. 

Khajuri Khas. 44 . Mandauli. 

Garhi Mendu. 45 . Taharpur. 

Timarpur. 46 . Jhilmila. 

Cbandrawal. 47 . Chandavli iirf Shadara. 

Usmanpur. 48 . Silampur Bangar. 

Ghonda patti Gujran Khadar. 49 . Silampur Khadar. 

Ghonda patti Chauhan Khadar. 50 . Ghondii Bangar. 

Andhavli. 51 . Kakarduman. 

Kaithwara. 52 . Khureji Khas. 

Silampur Amad Delhi. 53 . Khureji Baramad. 

Ghondi Khadar. 54 . Shakarpur Khas Bangar. 

Jatwara Khurd. 55 . Mandavli Fazilpur. 

Mubarakpur Reti. 56 . Hasanpur Bhuapur. 

Shakarpur Khadar. 57 . Ghazipur. 

Nagla Manchi. 58 . Khichripur. 

Shamspur. 59 . Gharaunda Nimka Bangar (P: 

Gharaunda Nimka Khadar. ganj). 

Nagli Razapur. ^ 60 , Shakarpur Baramad. 

Chilla Sarauda Khadar. 61 . Kotla. 

Qarawalnagar urf Dharauti Kalan. 62 . Chilla Sarauda Bangar. 

jivanpur Johripur. 63 . Dalupura. 

Mustafabad. 6 - 1 . Kondli. 

Mirpur Turk. 65 . Gharauli. 

Ziauddinpur. 

SCHEDULE 11. 

Enactments in force in the Delhi Province which will not be in 

force in the Territory added to that Province. 

(See section 2.) 


Khanpur Dhani. 

Maujpur. 

Ghonda patti Gujran Bangar, 

Ghonda patti Chauhan Bangar. 
Jafrabad. 

Uldanpur. 

Babarpur. 

Siqdarpur. 

Gokalpur. 

Sabauli. 

Mandauli. 

Taharpur. 

Jhilmila. 

Chandavli urf Shadara. 

Silampur Bangar. 

Silampur Khadar. 

Ghondii Bangar. 

Kakarduman. 

Khureji Khas. 

Khureji Baramad. 

Shakarpur Khas Bangar. 

Mandavli Fazilpur. 

Hasanpur Bhuapur. 

Ghazipur. 

Khichripur. 

Gharaunda Nimka Bangar (Patpar 
ganj). 

Shakarpur Baramad. 

Kotla. 

Chilla Sarauda Bangar. 

Dalupura. 

Kondli. 

Gharauli. 


Year, 

No. 

1 

Short title. 

1 

2 

3 


1887 

ft 

ir* 


Acts of the Governor-General of India in 

Council. 

XVI The Punjab Tenancy Act, 1887 

XVII The Punjab Land Revenue Act, 1887 

* ' ♦ * 


ft • ♦ • 


• • • • 


1 The entry /elating to the Punjab Aliena- ed by Act X of 1927 
tion of Land Act (XIII of 1900) was repeal- 


1 


s. 1 ] The Delhi Restriction of Uses of Land Act (XII of 1941 ). 


Year, 


1 


1900 


1912 

1913 
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No. 


Short title 


II 


Punjab Acts. 


V 

I 

II 


Preservation (C/ii?j) Act. 

The Q^^o^^^ation of Government Lands 
(Punjab) Act. 1912. i-^uus 

The Punjab Pre-emption Act, 1913 
Act, 1913 "'^*'''" Mortgages (Punjab) 


Remarks 


• • 


• • • 


» « • 


SCHEDULE III. 

Enactments in force in the United Provinces op Arc a 

WHICH WILL continue TO BE IN FORCE IN THE TERRITORY ADDED^^ 

TO THE Delhi Province. 

(See section 3.) 



1,882 

1891 


1901 




1904 


Short title. 


IV 

V 

VIII 


Act of the Governor-General of India in 

Council. 

The Transfer of Property Act, 1882 
The Indian Easements Act, 1882 
^^^ct to extend the Indian Easements Act, 
1882. to certain areas, in which that Act is 
not in force. 

United Provinces Acts. 

II The Agra Tenancy Act, 1901 


III 


I 

Priited Provinces Land Revenue Act, 

Provinces General Clauses Act, 
1904. * 


Remarks. 


• * 


• • 
• « 


• • 




In so far as it applies to the 

"tenancy Act, 1901> 
and the United Provinces 
Land Revenue Act, 1901. 


the DELHI RESTRICTION OF USES OF LAND ACT (XII OF 1941 ). 

An Art in / • , April, 1941. 

■and ^iLf ■■'e -e 

It is hereby enacted as follows 

coSeLment. be Called the Delhi Res 

TRicTioN OF Uses of Land Act, 1941 
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Tt p-jctends to the Province of Delhi, 

m » “au cLe into fore, on such da.o a, tha Central Govamnren, may, 

hv notification in the Official Gazette, appoint. 

^ 2. In this Act, unless there is anything repug- 

Definitions. nant in the subject or context, 

(1) “agriculture” includes horticulture and the planting and upkeep of 

orchards^,^ “building” has the same meaning as in clause (2) of section 3 of the 

Punjab Municipal Act, 1911; ^ • r . 

(3) -Chief Commissioner” means the Chief belhi 

41 “Deputy Commissioner” means the Deputy Commissioi^er of Delhi 

underthis Ac ^ of worship” includes an imambara, dargah karbala or takya; 

“orescribed” means prescribed by rules made under this Act, 

(7) “?oad” means a metalled road maintained by the Central Government 

or by a local authority; and ... 

(8) the expression “to erect or re-erect” in relation to any building has 
the same meaningL in clause (5) of section 3 of the Punjab Municipal Act, 1911. 

3 rn The Chief Commissioner may, with the previous sanction of 
3. (1) me c.n Government, by notification in the official 

Declaration of controlled Gazette, declare any land adjacent to and within a 
area. distince of four hundred and forty yards from the 

centre line of any road to be a controlled area for the purposes of this Act. 

(2) Not less than three months before making a declaration under sub¬ 

section (1) the Chief Commissioner shall cause to be published in the official 
Gazette and in at least two newspapers printed in a language other , 

notification stating that he proposes, with the previous sanction of 
Government, to make such a declaration and specifying therein the boundaries of 
the land in respect of which the declaration is proposed to be made, and copies 
of every such notification or of the substance thereof shall be published by the 
Deputy Commissioner in such manner as he thinks fit at his office and in every 
revenue estate of which any part is included within the said boundaries. 

(3) Any person interested in any land included within the said boundaries 
may, at any time before the expiration of thirty days from the last date on whic 
a copy of such notification is published by the Deputy Commissioner, object to the 
making of the declaration or to the inclusion of his land or any part of it within 

the said boundaries. 


(4) Every objection under sub-section (3) shall be made to the Deputy 
Commissioner in writing, and the Deputy Commissioner shall give to every person 
so objecting an opportunity of being heard either in person or by pleader, and 
shall after all such objections have been heard and after such further enquiry, it 
any as he thinks necessary, forward to the Chief Commissioner the record of the 
proceedings held by him together with a report setting forth his recommendations 

on the objections. 

(5) If before the expiration of the time allowed by sub-section (3) for 
the filing of objections no objection has been made, the Chief Commissioner may 
proceed at once to the making of a declaration under sub-section (1). If any 
such objections have been made, the Chief Commissioner shall consider the record 
and the report referred to in sub-section (4) and shall hear any parties applying 

to be heard and may either— 


s. 6] The Delhi Restriction of Uses of Land Act (XII of 1941 )’. 2241 
SLaioMzT.*' “P'C'W “ <l>e notification mdw 

mtcrestcd^^TanS'ifT?f =°n? P'™" ^hall be deemed to be 

tSZi Ae<,„isitio„Tri8S.“St p^cposes Of tt'ASoc!tl°' 

i.ew", llkya or°S«m g^veyarfflf b"Tf mIiL' "”"*’”' '^'9‘K 

4. (1) The Deputy Commissioner shall deposit at his office and at the office 

Plans of controlled areas Municipal Committee, New Delhi, and at such 

.ions applieable to ,h. iandt tl1£b“omS SZ 

(2) The plans so deposited shall be available for insneeti^r. k 
free of charge at all reasonable times. inspection by the pubhc 

5. No person shall erect or re-erect any building, or make or extend any 

Restrictions on building, "»eans of access to a road 

etc., m a controlled area. " ^ controlled area except with the previous permis¬ 
sion of the Deputy Commissioner in writing. 

6 (1) Every person desiring to obtain the permission referred to in section 

Application for permis- ^ shall make an application in writing to the Demitv 

mission. ^ of the building, excavation or means 

prescribed. application relates as may be 

bf. s„cpL» ^ 

spccifiei i!. SZJZ; P'™'*””' ”>>)“* '» 'Onditionc. if apy, as may b. 

(b) refuse to grant such permission, 

tions uSL^auLto)^TS-?ecST2T w^rSu subject to condi- 

clause (b) of sub-section (2') ^ ^ Refuses to grant permission under 

erect any such buildinp* Hp permission to erect or re- 

or re-er^ection^nf??“^-‘^°'"'?-‘®f’°"^^®*’^^ not refuse permission to the erection 
ration under sulLcdonH ^ f T' '"t existence ori the date on which the decla- 

of one nr ^ erection or re-erection unless it involves the addition 

buildino- h storeys to the building or the extension of the plinth area of +h 

siSsSS-.K -JB 

C.««C.M —281 .1 • 
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If at the expiration of a period of three months after an application 
wrufng'ts btn"pL\ed‘’ry Se Deputy ^ommJsS S^m^Xon shall be deemed 

•° '■’'vrTrD^ —».h 

Of all permissions given by him under this section and the register 

shall be available for inspection without charge by all persons interested and sue 

persons shall be entitled to take extracts therefrom. 

7 fl) Any person aggrieved by an order of the Deputy Commissioner 

under sub-section (2) of section 6 granting permis- 
Right of appeal. subject to conditions or refusing permission may 

within thirty days from the date of such order prefer an appeal to the Chief 


Commissioner. 

(2) The order of the Chief Commissioner on appeal shall be nnal. 

8 (1) No person shall be entitled to claim compensation under this or any 

other Act for any injury, damage or loss caused or 
Compensation. alleged to have been caused by an order— 

(a) refusing permission to make or extend an excavation, or granting such 
permission but imposing conditions on the grant, or 

(b) refusing permission to lay out a means of access to a road, or grant¬ 
ing such permission but imposing conditions on the grant, or 

(c) granting permission to erect or re-erect a building but imposing condi¬ 
tions on the grant. 

(2) When an order has been made refusing permission to erect or re-erect 
a building any person who has exercised the right of appeal given by sub-section 
(1) of section 7 may, within three months of the date of the order of the Chief 
Commissioner, make to the Chief Commissioner a claim for compensation on the 
ground that his interest in the land concerned is injuriously affected by the said 


order: 


Provided that no claim for compensation may be made under this sub-section 
in respect of any land situated in a controlled area adjoining a road which has 
been constructed after the commencement of this Act or which was not at the 
commencement of this Act a road within the meaning of clause (4) of section 2. 

(3) On receipt of a claim under sub-section (2) the Chief Commissioner 
shall either proceed to acquire the land concerned under the Land Acquisition Act, 
1894, or transfer the claim for disposal to an officer exercising the powers of a 
Collector under the said Act: 


Provided that in case the Chief Commissioner decides to acquire the land, 
the claimant shall be entitled to be repaid by the acquiring authority the amount 
of expense which he may have properly incurred in connection with the prepara¬ 
tion and submission of his claim for compensation under this section, and in de¬ 
fault of agreement such amount shall be determined by the authority deciding the 
value of the land in the proceedings under the Land Acquisition Act, 1894. 


(4) Nothing in this section shall be deemed to preclude the settlement of 
a claim by mutual agreement. 

9. If the Chief Commissioner decides to acquire the land under the Land 
- , . Acquisition Act, 1894, then, notwithstanding anything 

Compulsory acquisition. contained in that Act,- 

(i) proceedings under section 5-A of that Act shall not be required; 

(ft) the notification under section 6 of that Act shall be published within six 
months from the date of institution of the claim, failing which the claim shall be 
transferred for disposal to an officer exercising the powers of a Collector under 
that Act; 


S. 12] 


Restriction 
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u»der sSonl “ ■'’““Sh no declaration 

development had been imposed, any compen- 
injurious altection being deducted from the market value afso as^ 

10. fl) When a claim is transferred for disposal under section 8 or section 

Amount of compensation an olhcer exercismg the powers of a CoUector 

how determined. unaer the Land Acquisition Act, 1894 such officer 

e.mpenaa,..„, a payauft.^^iaT" 

in no c2e «Ld-°”‘ "ndfai sub-section (1) shaU 

,nircd uid« “ Vof “ tad been ae- 

(b) the difference between the market value of tho lanri -t- 
wndition Having regard to the restrictions actually ^mwsed unon 

“Zn’(“of‘fecSl‘o?t: iSfPablicS.^dt S 

iriiieh it is situated ms declared to be a cl)n”roUed Iref °* **■' “ 

and no compensation shall be awarded under sub-section (1)_ 

(i) imless the claimant satisfies the officer making the awarrl 
posals for the development of the land which at the date of the annlTeiinr. 

?? IhL Z ‘h'Z T'r ® immediately praetoSZor 

restrictions imposed nnderTbfs A™ fZ™”" ” injuriously affected by thl 

tip 

When the restrictions were imposed under this Act o? 

silligiPiHS=;=a 

11. Nothing m this Act shall affect the power of any authority to acquire 

the bime being m force. 

12- (1) No land within a eontrolM area shall be used for the purposes 
of use of any , ^ ^ charcoal-kiln, pottery-kiln or lime-kiffi and no 

without etc^ Jf nd either within or outside a controlled area shall 

without a heenee. be used for the purposes of a brick-field or bS- 

tioris of, a licence from the accordance with the eondi- 

annuaUy. Commissioner which shaU be renewaWe 

renewal ^of'SehSt’!! ^°"'™ssioner may charge such fees for the grant 
may be prescribed. conditions in respect thereof 

other Act ffir entitled to claim compensation under this en 

by the refusal „{ » ,See unto snb°s«“orar « 
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^ 13 (1) Any person who— 

“T) "ror';..™.. .ny b„ildi„. or 

irtSn TcrZ .n” ■■"Pos.d by an order under 

section 6 or section 7, or . . j> u n\ 

(b) uses any land in contravention of the provisions of sub-section ( 1 ) 

of section 12 , ^ 

shall be punishable with fine which may e^end to five 

to fifty rupees for every day after the date of the first conviction during whic 
he is pro-ved to have persisted in the contravention. 

(2) Without prejudice to the provisions of sub-section (1), the 
Commissioner may order any person who has :So 

conformity with the conditions which have been violated, as the case may be, 
any building or land in respect of which a contravention sueh as is described 
in the said sub-section has been committed, and if such person fails to do so 
within three months of the order may himself take sueh measures as inay 
appear to him to be necessary to give effect to the order, and the cost of sfich 
measures shall be recoverable from such person as an arrear of land-revenue. 

14. No Court inferior to that of a Magistrate 
of the first class shall try any offence punishable 
under this Act. 

15. No suit, prosecution or other legal pro¬ 
ceedings shall lie against any person for anything 
which is in good faith done or intended to be done 

nnrlpT’ fliio Apt. 


Trial of offences. 


Protection of persons act¬ 
ing under this Act. 


Savings. 10 , Nothing in this Act shall apply to— 

(а) the erection or re-erection of buildings upon land included in the 
inlabited site of any village as defined in the revenue records; 

( б ) the erection or re-erection of a place of worship or a tomb or ceno¬ 
taph or of a wall enclosing a graveyard, place of worship, cenotaph or samadhi 
on land which is at the time a notification under sub-section (2) of section 3 
is published by the Chief Commissioner occupied by or for the purposes of 
such place of worship, tomb, samadhi^ cenotaph or graveyard; 

(c) excavations (including wells) made in the ordinary course of agri¬ 
cultural operations; 

(d) the construction of an unmetalled road intended to give access to land 
solely for agricultural purposes. 

Power to make rules. , (^) The Chief Commissioner may make 

rules to carry out the purposes of this Act. 

(2) In particular and without prejudice to the generality of the foregoing 
power such rules may provide for all or any of the following matters, namely:— 

(a) the form in which applications under sub-section (1) of section 6 
shall be made and the information to be furnished in such applications; 

(ft) the regulation of the laying out of means of access to roads; 

(c) the fees to be charged for the grant and renewal of licences under 
section 12 and the conditions governing such licences. 

(3) All rules made under this section shall be subject to the condition of 
previous publication, which publication shall be made in the official Gazette and 
in at least two newspapers printed in a language other than English; and the 
date to be specified under clause (3) of section 23 of the General Clauses Act, 
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The Destruction of Records Act (V of 1917). 
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1897, shall not be less than two months from the date on which the draft of the 
proposed rules was published. 

THE DESTRUCTION OF RECORDS ACT (V OF 191’). 


Year. 


No. 


Short title. 


Amendment. 


1917 


V 


riie Destruction of Records Act» 1917 


Repealed in part. XII of 1927 


annexe^d'^tofhl is the Statement of Objects and Reasons 

conditions documents are required to be placed in the custody of Govern¬ 
ment officers under a large number of enactments. In many of these Acts no orovision 
«ists for the destruction of such of them as have become valueless. For examnle there 
IS no provision for the destruction of documents lodged with the Registrar of Io?nt’ ‘^tnrle 
^mpanies under the Registration of Societies Act (XXI of 18601 th? PrnviHenf r ‘ ^ 

Societies Act (V of 1912) the Indian Life Assuranc^e CoUaSc VI oM9?l) 

Indian Companies Act (VII of 1913) ; nor could such papers be dealt with under’the Des 
truction of Records Act (III of 1879), as it stands. It is accordingly uronofeH 
and re-enact the Act of 1879 so as to make it conform to modern requirements Thp nrin 
cipal feature of the draft Bill is that it empowers certain authorities to frame rules for^thp 

destruction or otherwise of documents which they may coLider not of Lffi 
cient public value to justify preservation, and provides for the delee-ation c, 
officers of the rule-making powers vested in the Local Governmem The rule mS 
powers already vested m the High Courts and the Chief Controlling Revenue authoriTie^ h^ 
Act III of 1879 will not be affected by this Bill. To avoid overlapping, it is proposed to reoeJ^ 


CONTENTS. 


Sections . 

1. Short-title. 

2. Definitions. [Repealed.] 

3. Power to certain authorities to make 
rules for disposal of documents. 

4. Validation of former rules for dispo- 


Sections. 

sal of documents. 

5. Saving of certain documents. 

6. Repeals. [Repealed.] 
Schedule. [Repealed. ] 



Short title. 


^ [2?>th February, 1917. 

An Act to consolidate and amend the law providing for the destruction or other 
disposal of certain documents in the possession or custody of Courts and 
Revenue and other public officers. 

ft, j Whereas it is expedient to consolidate and amend the law providing for 
^ destruction or other disposal of certain documents in the possession or cus- 

fdlows- Revenue and other public officers; It is hereby enacted as 

1. This Act may be called The Destruction 
OF Records Act, 1917. 

2. ^[* * + ;):J 

3- (1) The authorities hereinafter specified may, from time to time, make 

. Power to certain author!- disposal, by destruction or otherwise, of 

ties to make rules for dis- documents as are, in the opinion of the authority 

posal of documents. making the rules, not of sufficient public value to jus- 

tify their preservation. ^ 

(2) The authorities shall be— 

(a) in the case of documents in the possession or custody of a High 


^Omitted by Gov^nSof India (Adap- 1^37. 
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Court or of the Courts of Civil or Criminal jurisdiction subordinate thereto, 
the High Court ; 

(b) in the case of documents in the possession or custody of Revenue 
Courts and officers,—the Chief Controlling Revenue Authority; and 

(c) in the case of documents in the possession or custody of any other 
public officer,— 

*[(i) if the documents relate to puiposes of a province, the Provincial 
Government or any officer specially authorised in that behalf by that Govern¬ 
ment; 

(ii) in any other case, the Central Government or an officer specially 
authorised in that behalf by that Government]. 

(3) ’[Rules made under this section by any High Court or by a Chief 
Controlling Revenue Authority or by an officer specially authorised in that be¬ 
half by any Provincial Government shall be subject to the previous approval of 
the Provincial Government; and rules made by an officer specially authorised 
in that behalf by the Central Government shall be subject to the previous ap¬ 
proval of the Central Government.] 

4. All rules and orders directing or authorising the destruction or other 

disposal of documents in the possession or custody of 
Validation of former public officer, heretofore made by a Provincial 

ments ® Government, or with the approval of the Provincial 

Government, by any authority not empowered to make 
such rules under the Destruction of Records Act, 1879, shall be deemed to have 
had the force of law from the date on which they were made, and all such 
rules and orders now in force shall continue to have the force of law until they 
are superseded by rules made under this Act. 

5. Nothing in this Act shall be deemed to authorise the destruction of 

any document which, under the provisions of any 
Saving of certain docu- law for the time being in force is to be kept and 
ments. maintained. 

6 . ♦ * * * * *] 

THE SCHEDULE. 

Repeal of Enactments.^ 


THE DISSOLUTION OF MUSLIM MAARIAGES ACT 

(VIII OF 1939). 

ll7thMarch, 1939. 

An Act to consolidate and clarify the provision of Muslim law relating to suits 
for dissolution of marriage by women married under Muslim lazv and to 
remove doubts as to the effect of the renunciation of Islam by a tnarried 
Muslim woman on her marriage tie. 


Whereas it is expedient to consolidate and clarify the provisions of Mus¬ 
lim law relating to suits for dissolution of marriage by women married under 
Muslim law and to remove doubts as to the effect of the renunciation of Islam 
by a married Muslim women on her marriage tie; It is hereby enacted as 
follows:— 


Short title and extent. 


1. (1) This Act may be called The Dissolu¬ 
tion OF Muslim Marriages Act, 1939. 

(2) It extends to the whole of British India. 

2 Repealed by the Repealing Act (XII of 
1927). 


LEG. REF. 
’Substituted by the A.O., 1937. 
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Grounds for decree for 
■dissolution of marriasfe 


2. A woman married under Muslim law shall be 

entitled to obtain a decree for the dissolution of her 

marriage on any one or more of the following grounds 
namely: o o » 

of four yLrs^^ whereabouts of the husband have not been known for a period 

tenpnr/fil neglected or has failed to provide for her main- 

tenance for a period of two years j 


(uV) that the husband has been sentenced to imprisonment for 
Of seven years or upwards; 


period 


L-c 1 husband has failed to perform, without reasonable cause, 

his marital obligations for a period of three years; 

(v) that the husband was impotent at the time of the marriage and con- 

tinues to be so; ^ 

(vi) that the husband has been insane for a period of two years or is 
suffering from leprosy or a virulent venereal disease; 

(vii) that she, having been given in marriage by her father or other 

pardian before she attained the age of fifteen years, repudiated the marriage 
before attaining the age of eighteen years: ^ 

Provided that the marriage has not been consummated; 

(tAU) that the husband treats her with cruelty, that is'to say,_ 

(a) habitually assaults her or makes her life miserable by cruelty of 
conduct even if such conduct does not amount to physical ill-treatment, or ^ 

(b) associates with women of evil repute or leads an infamous life or 

(c) attempts to force her to lead an immoral life, or 

(d) disposes of her property or prevents her exercising her legal rights 

over it, or ^ & 

(e) obstructs her in the observance of her religious profession or practice, 


(/) if he has more wives than one, does not treat her equitably in accor¬ 
dance with the injunctions of the Qoran; 

(ix) on any other ground which is recognised as valid for the dissolu¬ 
tion of marriages under Muslim law: 

Provided that— 

(o) no decree shall be passed on ground (in} imtit the sentence has be¬ 
come final; 

(b) a decree passed on ground (i) shall not take effect for a period Cf 

six months from the date of such decree, and if the husband appears either in 

person or through an authorized agent within that period and satisfies the Court 

that he is prepared to perform his conjugal duties, the Court shall set aside the 
said decree; and 



NOTES. 

2 (ii): Retrospective EFFECT .—When 
an Act is intoded to provide a remedy for 
Is considered to be an existing un¬ 
satisfactory state of affairs, the intention is 
Clearly that the remedy should be applied 
even though this may involve giving retros¬ 
pective effect to some of its provisions, 
consequently, S. 2 (n) must be taken as 

lAA T ^ ^Pply with retrospective effect. 
194 I.C. 567=1941 Lah. 167. 


FUL.— There is nothing in the wording of 
S. 2 (it) to suggest that the failure to main- 
tain the wife must be wilful. Divorce can 
be granted on grounds which do not neces¬ 
sarily involve any deliberate default on the 
part of the husband. It is absolutely im¬ 
material whether the failure to maintain is 
due to poverty, failing health, loss of work 
imprisonment or to any other cause whatsn’ 

ever. 194 I.C. 567=1941 Lah. 167. 
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(c) before passing a decree on ground (v) the Court shall, on application 
by the husband, make an order requiring the husband to satisfy the Court withiq. 
a period of one year from the date of such order that he has ceased to be 
impotent, and if the husband so satisfies the Court within such period, no decree 
shall be passed on the said ground- 

* » 

Notice to be served on . .... , e 'y 

heirs of the husband when ' ’ 3. In a suit to which clause (i) of section Z 

the husband’s whereabouts applies— 
are not known. 

(а) the names and addresses of the persons who would have been the 

heirs of the husband under Muslim law if he had died on the date of the filing 
of the plaint shall be stated in the plaint, , 

(б) notice of the suit-shall be served on such persons, and 

(c) such persons shall have the right to be heard in the suit: 

Provided that paternal uncle and brother of the husband, if any, shall be 
cited as party even if he or they are not heirs. 

4. The renunciation of Islam by a married 
Effect of conversion to Muslim woman or her conversion to a faith other than 

another faith. Islam shall not by itself operate to dissolve hdr 

marriage: 

$ 

Provided that after such renunciation, or conversion, the woman shall 
be entitled to obtain a. decre^e for the dissolution of her marriage on any of the 
grounds mentioned in section 2: 

Provided further tlia}: the provisions of this section shall not apply to a 
woman converted to Islam from some other faith who re-embraces her former 
faith. , . * r . 

5. Nothing contained in this Act shall affect any 
be right which a married woman may have under Muslim 

law to her dower or any part thereof on the dissolu-, 
tion of her marriage. 

I 

of 6. Section 5 of the Muslim Personal Lav{ 
((6'A^naf) Application Act, 1937, is hereby repealed. 


Rights to dower to 
affected. 


Repeal of section 5 
Act XXVI of 1937 . 
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The Indian Divorce Act 186^9 


r I 


Amendment. 


Repealed in part, VII of 1870; XII 
of 1B73; IV of 1901, S. 8. 

Amended, VI of 1909; X of 
XVTIT or 1919; XI of 1923; 
I XXXIT of igas; XXV ol 1926; 
; XXXIV of 1926; XV of 1927; 
XXX of 1927 ; Act VIII of 19^55 : 
Supplem. Temporarily in Sind 
Bom. Act VIII of 1930. 


PREFATORY NOTE.—This Act is framed on the corresponding English Statute Law. ' 

This Act extends to India the principal provisions of the Matrimonial Causes Act, 1857 (ap 
and 21 Vic.. C. 85) as amended by the Matrimonial Causes Act; 1859 (22 and 23 Vic., C. 60 , an^ 
thf Matrimonial Causes Act, (43 and 24 Vic., C. 144) and the Matrimonial Causes Act. 
Idoo (eg and 30 Vic., C. 3a) It ^o embodies many rulings of Sir Cresswcll and Lord Penaance* 
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«.j *; Si J =?K . w 

the Divorce Court But in the mlin “ incorporates the recent decisions of 

ssS:Si! iS £“FS”'- 

create new branches of jurisdiction as to constitute not so much to 

existed. The Qth clause save and redistribute the power which already 

jurisdiction as she thoinjht fit- but Her Mai-stv did not"at°t"^*^*^ t°t" matrimonial 

jurisdiction as was exercbed bV die Divorce‘°Trs‘' °V''" ^ 

requested the Governor-General to introHnre ^ State, therefore. 

Courts here similar to that exercised by the Divorce a jurisdiction on the High 

the remarks of Mr. Hence the aL 

.«.iL‘s tT. Hfe‘s:;,iLr ?ET*s.r '7'*""" 

ionf'^“^'H°k Majesty by Letters Patent shall grant and direct ' UnTer The^ 

g-* “"■•‘“•ii .ki ".f 

S„?; “sx' ”3 S”,i:s“3^S.Es -“' -““-VSti 

p..wta ™“to'S„;oS'.g®S'ciS °' "‘“"“"s »" syd »d 34.h 

in the33133*p3i3ion^33dij the**Hi3h^c33tri**3i‘'» m3i!333raItC ^ 

ofd^rhL?^^ under the Supreme Court, and this they believe to be“ffLmd hv T'"" ’ 

Hi^h Co ,^i-^-“whlcrtL?S^^ ?oe^ noTpossesf In'TSr worl"i°""f 

^J^^^‘^lP^ovisions were made by Sess, 22 & 22 Vic c 6r and 22 ’ fPoa J'egard to which 

?duiEi°"i 

jectimo Uur Ton^id Indian Legislation, and I request that you immediateTy X 

should be to X"''' DWorct Court in England, one of the prfvisFoTs of ihi?h 

With any such Jurisdiction h irSend^d to 

a Sr3,s;s31“,;3ir nil Sl“ £ 

SSJ;-' 

‘hat the procedure of “hf” p’n?' ‘ f branches of jurisdiction the Bill nru M .1 

^ajcsty^s Court fnr n-” Code of Civil Procedure shall be followed instead of tk o i ^ 

20 & 21 Divorce and Matrimonial Causes in England; aTd it a ^om-t d Her 
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There were also some other variations of a minor and amendments, was passed 

The Bill was then introduced into the Counc 1 , and Indian Divorce Act. 

into Act IV of 1869. {See Statement of Objects and Reasons 

p,. f'C toVf !!?dSS'. s 

Sambalpur; Act IV of 1901, S. 8. 

S. 7 am.. Act X of 1912. 

A=. XI of .885, S. 9 , <f?'„'»x 1 ronM'’o. 3 'x"xv''o't‘ riSl 

Bom. Act VIII of 1930. 

^Inthe'sTnthaTparganas, Reg. Ill of 1872, S. 3, as amended by Reg. Ill of 1899, S. 3; 

in the Angul District, Reg. Ill of 1913, S. 3; r oo c .. 

in the Upper Burma (except the Shan States), Act XIII ot 1090, 0. 4 , 
in the British Baluchistan, Reg. II of 1913, S. 3. 


1900 
S. 2. 
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THE DIVORCE ACT (IV OF 1869 ).1 


i cu/uurj^ loOg, 


An Act to amend the law relating to Divorce and Matrimonial Causes in India. 

Whereas it is expedient to amend the law relating to the divorce of ner 
Preamble. professing the Christian religion, and to confer 

nial; It is hereby enacted asToTow?;-" J'^’-'^^iction in matters matrimo- 



_ ^ LEG. REF. 

Calriltf of Objects and Reasons, see 

ol Select P* *^2; for Report 

ififiA Committee, Gazette of India, 

Proceedings in Council, 

ml Supplement, p. 463; 

^ndia, 1860 SimrS Gazette of 

It Va Supplement, p. 291. 

Burma cypn declared in force in Upper 

Burma Law (except the Shan States) by the 

Sch '898), S. 4 (I) and 

dule to th.. a' Arakan Hill District, see Sche- 

(IX of District Laws Regula- 

•nals Schedn and the Khond- 

(I 0(1894). iLhe Regulation 

♦Be SoMh;i pL Parganas by S. 3 of 

illl of iHaot Settlement Regulation 

Parganas IushL “ by the Sonthal 

'899), ibid- in r"v ^'’go’aHon (III of 

ItSl hL a T I^fg^'lation (I of 1890). 
has been declared by notificaUon under S. 3 


(a) of the Scheduled Districts Art /yt\/ r 

ffiJk,; "" 

“XX'p”Tp. •" 

(The District of Lohardaga included that time 
the present district of Palamau which 

Jw called thf Ranclrc io ^te 
Goietle, 1899, Pt. I, p. 44.) 

The Scheduled Districts in Ganiam ana 

STp"“"' .«* 

s/'aor.x.rxr^.rS”!,”''" 

The Limitation Act does nnt ^ 

under this Act, see the Indian 

(IX of 1908), S. 29 (2). Limitation Act 
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I. —Preliminary. 


Short title, 
merit of Act. 


Commence- 


1. This Act may be called The Indian D^orce 
Act, and shall come into operation on the first day of 

April, 1869. 


NOTES. 

Sec. K—Jurisdiction in matrimonial causes 
was not based on a so-callcd matrimonial domi¬ 
cile when the In han Councils Act was passed 
in 1861. 47 B. 843-25 Bom.L.R. 94 . 5=*923 

B 321. Sfc also 143 I.C. 618=1933 Sind 70; 
1933 A.L.J. 8-1933 A. 39 - Act dop not 

confer jnrisdiction on the Court to dissolve the 
marriages of non-rlomiciled parties. 47 B. 043* 
Rcl’cf not involving the status of the parties may 
be granted under the Act if the conditions of 
residence are satisfied. 47 B. 843. Municipal 
Law of a country may lay dowri its own te^s 
for creating jurisdiction within its own bound¬ 
aries even in cases where the status of the parties 
is involved. 47 B. 843. Whether Act applies to 
British subjects in Native States, see 10 B. 422. 
Relief under the Act cannot be granted to 
Jews. 34 C.W.N. 219=57 C. 1089=1930 C. 

558. On this section, see aho 38 B. 125; o 
Bom.L.R. 856; 17 M. 235. As to the jurisdic¬ 
tion of Indian Courts under the Indian and 
Colonial Divorce Jurisdiction Act, 16 & 17 

Geo. V, ch. 40, S. 3. See 10 L. 64=1928 L. 
557. Courts in Native State (Mysore) have no 
jurisdiction to make decrees lor judicial separa¬ 
tion of Christian British subjects. 9 Mys. L. J. 
269. {3 Mys.e.G. R. 78, Foil.) 

Powers of Legislature. —Divorce Act is and 
always has been, within the legislative powers 
conferred upon the Indian legislature by the 
Indian Councils Act, i86r. 47 B. 843. There 
is a definite established practice in the Court 
for divorce and matrimonial causes in England 
that the evidence of the husband or the wife 
alone is never to be accepted without corrobor¬ 
ation either by witnesses or at least by strong 
surrounding circumstances. This salutary rule 
will be followed in India. 1935 O.W.N. 103 = 
1935 Oudh 133. Wild rumours and baseless 
suspicions cannot take the place of legal testi¬ 
mony which is required to substantiate an alle¬ 
gation of unchastity or immorality. Vague and 
indefinite evidence is insufficient for the purpose. 
A.L.R. 1935 L. 112. 

Duty of Court in ex parte Proceedings.— 
When in an application for divorce neither the 
respondent nor the co-respondent seek to resist 
the petition, the duty of special circumspection 
is thrown upon the Court. The Court has dis¬ 
cretion in certain specified events either to 
pronounce a decree for divorce or to dismiss the 
petition. The exercise of that discretion must 
be regular and systematic. For this purpose 
the Fudge should make free use of his power to 
look into all the necessary circumstances even 
though his attention is not called to them by the 
party. The danger of collusion between the 
parties must always be borne in mind especially 
when there has been a long delay in applying to 
the Court for relief. See also 143 I.C. 618= 
>933 S. 70; 26 S.L.R. 423=1933 S. 27. Un¬ 
defended divorce action—Trial of—Necessity for 
hearing in open Court—Trial held in breach of 


rule of publicity—Effect on decree—Principles— 
Setting aside—Time for. 40 C.VV.N. 488—70 
M.L.J. 385 tP.C.). 

Effect of Amending Act of 1920— 
By the Amending Act the jurisdiction of the 
Indian Courts under S. 2 of the Act, has been 
taken away only in respect of making decrees of 
dissolution of marriage between parties who are 
not domiciled in India. The other relicts 
under the Act and the power to make decrees 
of nullity of marriage remain unaffected, the 
only requirements in the latter case being that 
the parties profess the Christian religion, the 
marriage has been solemnized in India and the 
petitioner is resident in India at the time of 
presenting the petition. 130 I.C. 524 “* 93 * 

215 * Defect in the Act pointed out and amend¬ 
ment of the Act suggested. See 62 C. 82 = 39 
C.W.N. 95. As a result of the amendment in 
1926 of S. 2 of the Act, Courts in India are 
permitted to make decrees of nullity of marriage 
even though the parties presenting the petition 
are not domiciled in India. I.L.R. (* 937 ) ^ 
Cal. 417 = 41 C.W.N. 268. The effect of S. 2 of 
the Act is that so far as a suit for dissolution of 
marriage is concerned a domiciled British 
subject resident beyond British India, i.e.y in 
Mysore can invoke the jurisdiction of the 
Madras High Court, but as regards a suit for 
nullity of marriage, any person resident in 
India who has been married in India can bring 
such a suit in the High Court. 59 M. 509 and 
518=1936 M. 324=70 M.L.J. 321 (F.B.). 

Jurisdiction. —To grant relief under the Act, 
it must be proved that the condiiions of S. 2 
are strictly complied with. See 2^ C.W.N. 350 
= 52 C. 379= *9250. 585 (F.B.). See also ^2 
C. 566=891.0.611 = 1925 C. 874. Courts in 
India arc not empowered to decree dissolution 
of the marriage between persons not domiciled 
within their jurisdiction, 1923 R, 223. The 
provisions of S. 2 as to the residence, apply to 
cases when the parties are domiciled in India 
but where the parties are domiciled in England, 
they cannot override the express provisions in 
S. 7. {Ibid,) See also 143 I.C. 618=1933 

Sind 70. But as a result of the amendment of 
1926, Courts in India arc permitted to make 
decrees of nullity of marriage even though the 
parties preventing the petition are not domiciled 
in India. 169 LG. 9v8==4i G.W N. 268 = !. L. 
^•(*937)* G. 417. Per Stone and MxketU JJ* 
(Wadswyrlh^ J., dissenting ,)—The proper form of 
a decree to be passed in the first instance in a 
suit on the original side of the High Court for 
declaration of nullity of a marriage is that of a 
decree nm and not a decree absolute. 59 M, 
509 and 518= 1936 M. 324=70 M.L.J. 321 (F- 
B,). Court should enquire and set out in the 
judgment facts relied on as conferring jurisdic¬ 
tion. 32 A. 293 = 5 I.C. 871 = 7 A L.J. 193. 

Domicile. —In a case of divorce, it is im¬ 
portant to consider the c^uestion of domicile 
from the outset, because it goes to the very 
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NOTES. 

root of jurisdiction. 58 G. 1332=135 I. G. 
445—1932 G. 161. See also 138 I. G. 611 = 
^932 L. 468 (S.B.). It is necessary to see that 
there is proper proof of Indian domicile before 
giving a decree under the Act. The fact that 
the petitioner is shown to have been born in 
India and residing there is not sufficient to 
prove Indian domicile. 60 G. 601 = 144 I G. 
827 = 37 G.W.N. 255 (S.B.). Domicile in India 
at the time of the presentation of the petition 
for divorce is an absolute necessai'y condition of 
jurisdiction so far as regards divorce. The 
domicile of the parties means in practice the 
domicile of the husband- The burden 
of proving that a person has changed the 
domicile is on the person who alleges it. 
Where the petitioner was shown to have 
come to India to earn a living and intended 
to remain there so long as an opportunity to 
obtain a livelihood was open to him but he 
had formed no intention to settle in any one 
place. Heldy that there being no intention to 
reside, and establish himself in India for the rest 
of his days it could not be said that the peti¬ 
tioner was domiciled in India. 56 G. 530= 1929 
G. 599 - The question of domicile should be 
treated with care, for unless the parties to the 
marriage are domiciled in India at the time 
when the petition is presented there is no juris¬ 
diction in a District Court to dissolve the 
marriage. Residence alone, for however long a 
period, is by no means the test, and a safer guide 
IS to enquire where the person, whose domicile 
IS in question, intends to end his days. Every 
independent person can acquire a domicile of 
choice by the combination of residence and 
intention of permanent or indefinite residence 
but not otherwise. To these may be added the 
further propositions that the presumption of law 
IS against a change of domicile, which must be 

person alleging it, and that a 
^le s domicile is the domicile of her husband. 
Where a European claims to be domiciled in 
In^a, It will be pertinent to enquire where his 
^ther lived and died or resides, as the case may 
be, where he and his father were born, the cir¬ 
cumstances in which he came to and resides in 
India, which will assist in ascertaining whether 
here exists an animus revertendi or an animus 
his object in residing in India, and 
g nerally ^ to the conditions under which he 

38 T(s!b.) "59=1931 C. 

Domicile must be decided on the facts as they 
oeAL possibilities. Every 

doner ^ *he peti- 

and her present domicile in India 

he win domiciled in some other country, 
Indian o jurisdiction of the 

Wber^h "'’ 3 ' O- '"6=8 O.W.N. 177. 

India petitioner alleged that he had been in 

ofretnmi* *5 Y^rs and th; t he had no intention 

stated tha*t^i!^ England and the respondent also 

was tn and it 

the date of AA 

a y rv. 210 ^i>. B.). The mere state- 


ment of the petitioner, who is 42 years old and 
is in this country, because he is in the service of 
the Radway that he mtends to continue to 
reside here is not prool oi fus domicile in India 

1 ^“^ ® Lah. 293 . Domicile is of 

two kinds idonucile of origin and domicile of 

asAmaine^ A irrevocably 

ascertained ..t the parties nativity. domicile 

of choice, he can indeed acquire; bm 

the domicile of origin remains in 

abeyance and is at any moment ready to revive 

presuniption is to be made in^avour o( 
relies SITcha"n“domicile''to Jovra'^^ble 

to other authority and not in the 

dl^^tfsll^LeTot "Th? Je^Air 

employed. Held that th^ P^i*manently 

solemnized m India and that the IdulLX 
committed in India. 1933 S. 70= 

It is necessary to see that in cases^nf^ 

there is proper proof of Indian domiede^beforo 
giving a decree under the Act The fart 
the petitioner is shown to haAe b^n bLn ’ ‘ 

Indian domicile. 6o C eoil iaj C 
C.W.N. 255= .933 C. 524 - ■ ^=37 

Residence.— Residence in India is suffi.-- . 
to gn-e the Court jurisdiction under the aA" 
though the party retains a foreign domiaWe’ 
40 C. 2:5=17 C.W.N. 49.; 53 G. 282=19^6 
871. See also 5 L. 147 {161) rp S’) * 

has nothing whatever to do with the* question 
residence. Whether or not a person resSes ?n a 
particular district is a question of fact and 
depends in each case upon the evidence. Mere 
casual or temporary visits do nnf r 
“residence.” within^he meaning of the aTc'I 
Rai vyay employee, had official quarters orovti ^ 

ffie CP Ve'^hL^^T at 

same compou^dl^ffi^cA^^rhld 

shed the bungalow allotted to hfm hA po^on 

as inspector entailed a good deal of trave ’ 

over the Railway line, and in eveiA Annfi 

used to be for several days away from P 

But when in Gondia he^ lived at the 

assigned to him. Shortly before the 

filed, C came to Allahabad for two days 

thereafter every month for the same period ^ 

on each occasion he saw his counsel in connecriAn 
with his case. It was a so alleged that 1! 
himself in trying to discover s:^e portL„%frH 
which might be suitable V cAr 
on farming operations when he would 
from the Railway and set up business 
farmer and as a breeder of doiA //.J ^ » 

had failed to establish that he was rl ^ 

Allahabad and his residence within the meaffi j" 
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2 . 


FvXtent of Act. 


This Act shall extend to the whole of British M territories 

regards British subjects withm the [territories 

hereinafter mentioned], to the . . 

^fNothing hereinafter contained shall authorize 

any Court to grant any relief under this Act, except 

where the petitioner ^[or respondent] professes the 


Extent of power to grant 
rclicfgcncrally, 


Christian religion, 


and to make decrees of dh- 
solution, 


or of nullity. 


or to make decrees of dissolution of marriage 
except where the parties to the marriage are domi¬ 
ciled in India at the time when the petition is 

presented, 

or to make decrees of nullity of marriage 
except where the marriage has been solemnized in 
India and the petitioner is resident in India at the 

time of presenting the petition, r r i .• 

or to grant any relief under this Act, other than a decree ot dissolution 
of marriage or of nullity of marriage, except where the petitioner resides in India 
at the time of presenting the petition.] 

3 . In this Act, unless there be something repug- 

Interprctation-clausc. nant in the subject or context,— 

“High Court.” ^[(0 ‘High Court’ means with reference to any 

area— 


LEG. REF. 

1 Substituted by Government of India 
(Adaptation of Indian Laws) Ordei, t 937 * 

® Substituted by ibid. 

® This and the succeeding three paras, were 
substituted for the 2nd, 3rd and 4th paras, by 


Act XXV of 1926, S. 2. 

{See also under S. 7-1 

4 Inserted by Act XXX of 1927. 

5 Sub-Ss. (i) and (2) substituted by Govern¬ 
ment of India (Adaptation of Indian Laws), 
Order, 1937. 

NOTES 


ofS. 3 (i) was in Gondia. 1Q33 A. 385=1933 
A.L.J. 579 ; 144 1 C. 136= 1933 A.L.J. 8= 1933 
A. 39. aho 37 hom.L.R. 55=1935 B. 121 ; 
1942 Cal. 42. There will be a valid divorce in 
India though (he marriage may be valid in the 
country of the domicile of origin. 40 C. 215 = 
17 C.^^^N. 491. Residence of the petitioner 
must be bona fide and not casual or as a traveller. 
38 B. 125= 15 Bom.L.R. 593. See also ^^2 A. 

The Hiph Court has no jurisdiction to grant a 
decree for restitution either against a Pars) res¬ 
pondent or a respondent not within Presidency. 
38 B. 125=15 Bom.L R. 593. In a divorce ca.se 
before a final decree is passed the Court must 
definitely come to a finding on the question 
whether the marriage was solemnized in India 
and on what date. 57 I.C. 43 = 31 C.L.J. 340. 
Where in a petition for dissolution of marriage, 
the petitioner stated that her husband went to 
and fro from India and cohabited with her at 
various places and the last place of cohabitation 
was at some definite place in India. Held 
that at the time of cohabitation both parties 
were domiciled in India and thus it conferred 
jurisdiction on Courts in India to hear the peti¬ 
tion. 1671,0. 743=1937?. 82= 18 Pat.L.T. 
686 . 

Right to intervene. —In a suit for divorce 
under this Act by a wife against husband on the 


ground of adultery with a named woman, the 
latter has no right lO intervene, whereas in a 
similar suit under the Indian and Colonial 
Divorce Jurisdiction Act she can so intervene. 
This defect in the Indian Act has to be removed 
by legislation. 62 C. 82= 1935 f'- 458. 

Profession of Christianity. —Relief under 
the Act can be granted only to Christians and 
not to non-Christians as Jews. 57 G. 1089=34 
C.W.N. 319. Words ‘or respondent’—EfTcci— 
One of the parties being Christian and other 
Parsi—Petition for restitution of conjugal rights 
—Maintainability. See 32 Bom.L.R. 1046 = 54 
6.877=19308.385. A person does not cease 
to profess Christianity within the meaning of 
S. 2 merely because she has been ex-communi¬ 
cated by the sect or the Church to which she 
belongs. 46 M. 839 = 45 M.L.J. 208=1924 M. 
18. The question of profession of Christian 
nity is a question of the party’s own action 
and not of the action of the Church. {Ibid,) 
The conversion to Christianity of one of two 
married Hindus does not dissolve the marriage. 

(Ibid.) 

Sec. 3 ( 1 ): Jurisdiction—Residence. —As to 
Jurisdiction of Chief Court (now High Court) 
Punjab, 5 ^ 10 I.C. 487=47 P.R. 1911. As to 
residence conferring jurisdiction, see 36 C. 964= 
4 I.C. 419. See also 282; 59 8.570=37 

Bom.L.R. 55= 1935 Bom. 121; 39 Bom.L.R. 1182. 
To constitute residence it is not essential that the 
persons should have a house of their own. It is 
sufficient to find the place where both parties 
lived together. 29 Bom.L.R. 308=100 I.C. 
388=1927 B. 230, Per Marteriy C.J.—The 
word ‘reside* in S. 3 does not mean sexual inter¬ 
course; the word ‘together* in that section docs 
not govern the word ‘reside* but only the 
words ‘last resided.* {Ibid,) Intention has nothing 
whatever to do with the question of residence. 
Whether or not a person resides in a particular 
district is a question of fact and depends in each 


S. 3j 


The Divorce Act (IV of 1869). 


225.S 


{a) in Bengal, Assam and the Andaman and Nicobar Islands, the High 
Court at Calcutta ; > 5 ‘ 

ib) in the Provinces of Madras and Coorg, the High Court at Madras • 
Bombay • Province of Bombay and in Panth Piploda, the High Cour^ at 

id) in Agra and Ajmer-Mervvara, the High Court at Allahabad ; 

(e) m Oudh, the Chief Court of Oudh * 

.nH n 1^- ‘r, the North-West Frontier Province, British Baluchistan 

and Delhi, the High Court at Lahore ; 

(g) in Bihar and Orissa, the High Court at Patna • 

K Provinces and Berar, the High Court at Nagpur • 

(0 in Sind the Court of the Judicial Commissioner in Sind - and 

0) in any Indian State, the Court which is a High Court for the nurnoses 

of the Government of India Act, 1935, and exercises original criminal jurisdiction 
tn respect of European British subjects in that area junsmction 

Conn Jr petition under this Act, “ High Court ” means the High 

Court for the area where the husband and wife reside or last resided too-ether 1 

Distnct Judge.” (s) “ District Judge ” means- 

{a) in a Province, a Judge of a Principal Civil Court of orimnal iurisdic 
tion, however designated ; and on^mai junsdic- 

(b) in any area in an Indian State, such officer as the Centnl 
ment shall from time to time appoint in his behalf by notification in the Official 
Gazette, and, m the absence of such an officer, the High Court for the area] 

( 3 ) “ District Court ” means, in the case of any petition under this Act 
“ District Court.” »he Court of the District Judge within the local limits 

fiV It.- , whose ordinary jurisdiction, or of whose inrlcrliV 

on under this Act, the husband arid wife reside or last resided to<^ether: ^ 



NOTES. 

case upon the evidence. Mere casual or tempor¬ 
ary visits do net constitute “residence” within the 
meaning of the Act. .933 A.L.J 8= .933 A. 

D VHv ^ ^ 5 ^ I.C. qoo —^7 

Bom.L.R. 55=1935 B. 121. ^ 

ILLUSTRATIVE Cases.— Where a husband and 
mie nad no pennanent residence but they last 

irro . *°8cther in a Hotel in Bombay for the 
greater portion of the month the husband then 

tarrC® leave from active service in Mesooo- 
tama, It was held the Bombay Court had juris- 

^ r Bom.L.R. ion. See also 

Tho?.;^f\347=.934 C. 570=152 I.C. 32. 

parties to a petition for divorce are 

tioin? the jurisdic- 

of thf presentation 

BoicR 9 ^ 4=59 I.C. 931 = 22 

1916=06 otherwise; rre 76 P.R. 

hShind w" wi^for'udicii'L'p'-arTtiom- fh'e 

^fe and 6 with his 

separated five days and then 

diction to Court had iuris- 

separation icofr petition for judicial 
c. 370 T ^' 9 ; 32=38 C.W.N. 347=1934 
Asm/h.* 3 O.W.N. 306=1926 O iiq 

'Vile in orde^tr^ husband Ind 

Court or DMs^onair'' O" ^strict 

divisional Court, see 7 L.B.R. 5=20 


I.C. 399. The Resident at Aden is not a District 
Judge. 37 B. 57=17 I.C. 215=14 Bom I R 
872; 130 I.C. 240=1931 C. lai Judges of 
Divisional Courts throughout Burma are Distrii 
Judges under the Act. No appeal, however 
to the Chief Court from their decision. 6 Bur 

L.T. 10=19 I.C. 53 (F.B.). 

Sec 3 ( 2 ) (a) and (1) (d).-Under the Divorce 
Act, S. 3 (2) (o), District .Judge’ means a Judge 
of a pnncipal Civil Court of original jurisdiction 
The Court of the Judicial Commissioner, Ajmer- 
Merwpa, has no original civil jurisdiction and 
the principal Cml Court of original jurisdiction 
^therefore the Court of the District Judge. The 

Allahabad according toS. 3(i)(rf). Hence it 
follows that a petition under S. 32 of the Divorce 
Act cannot be entertained by the Court of the 
Judicial Commissioner Ajmer, as it has no jur's- 
diction. 1940A.M.LJ. I. 

Sec. 3 f 3 ).—-The word “together” in the defi¬ 
nition only qualifies the words “last resided” anri 
not the rvord “reside” (44 B. 924, Fdl 11 c 
240=1931 C. 121. See also ^ P.R. 

I. C. 487; 1926 o. 319=04 I C 

rnelh-V- ^P"-"-fio was\';es& 

of Delhi for about six years and was a Govern¬ 
ment servant liable to transfer and who eam^ 
only for the purposes of prosecuting a criminal 
proceeding in Calcutta and put up at his brothers 
who also was liable to transfer was held not . 
“resid^’ within ihe jurisdiction of the Calcutta 
High Court. 1931.0.121 = 130 I.C. 210 A 

person cannot be said to reside at a place where 
he spends only a day or two when he has got a 
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“ Court.” 


( 4 ) “ Court means the High Court or the 
District Court, as the case may be : 

<3) ■■ s: 

“ Minor children." gf daughters of native fathers, girls 

have not completed the age of thirteen years : in other cases^ it means unmarne 
children who have not completed the age of eighteen years . , • v, 

(6) “ incestuous adultery ” means adultery committed 

^ ' woman with whom, if his wife were dead, he could 

“ Incestuous adultery.” lawfully contract marriage by reason of her being 

within the prohibited degrees of consanguinity (whethei natural or lega ) or a ni y. 

( 7 ) “bigamy with adultery” means adultery 

“ Bigamy with adultery.” with the same woman with whom the bigamy was 

^ • 


( 8 ) “ marriage with another woman ” means marriage ot any persons 

being married to any other person, during the hie ol 
“ Marriage with another former wife whether the second marriage shall 

woman.” taken place within the dominions of Her Majesty 

or elsewhere ; 

( 9 ) ** desertion ” implies an abandonment 

“ Desertion.” against the wish of the person charging it ; and 

( 10 ) “property” includes, in the case of a wife, any property to which 

she is entitled for an estate in remainder or reversion 
” Property.” ^ trustee, executrix ^or administratrix; and 

the date of the death of the testator or intestate shall be deemed to be the time 
at which any such wife becomes entitled as executrix or administratrix. 


II.— Jurisdiction. , 

4 . The jurisdiction now exercised by the High Courts in respect of divorce 

a mensa et ioro^ and in all other causes, suits and matters 
Matrimonial jurisdiction matrimonial, shall be exercised by such Courts and 
of High Courts to be cxer- Y)y the District Courts subject to the provisions in 
cised subject to ct. xcep- contained, and not otherwise : except so far 

as relates to the granting of marriage-licenses, which 
may be granted as if this Act had not been passed. 


5 . Any decree or order of the late 


NOTES. 

fixed place of residence elsewhere; but where a 
person has no fixed place of residence the place 
where he actually lives must be taken to be the 
place where he resides. The parties, husband 
and wife, belonged to Mangalore in South 
Kanara, were married in Mangalore, and were 
living there on more than one occasion. They 
last resided together at Mangalore until the hus¬ 
band left for Rangoon where he was employed, 
but he had no fixed place of residence in 
Rangoon. Hild, that the husband must be 
deemed to be residing in the place where he 
actually lived, ue.y in Mangalore, and the Dis¬ 
trict Court of South Kanara had therefore juris¬ 
diction to entertain an application presented by 
the wife under Ss. 7, 18 and 19 of the Divorce 
Act for a declaration that the marriage was null 
and void and for maintenance. 1940 Mad. 
584 =(j94o) I M.L.J. 651. 

Sec. 3 ( 5 ).—As to the necessity for amend- 


reme Court of Judicature at Calcutta, 


ment of this section so as to give greater powc 
to Courts to promote for the maintenance and 
custody of minor children, see 58 M.L.J. 29= 
31 L.W. 97= 1930 M. 154 cited under S. 42. 

Sec. 4 .—also under S. 7.] The jurisdic¬ 
tion of the Patna High C.ourt in matters matri¬ 
monial is only such jurisdiction as is comprised 
within the provision of the Divorce Act. 72 T.C. 
657= *923 P. 301. A suit for a mere declaratioD 
that the plaintiff’s marriage with her deceased 
husband’s brother is valid and legal is not sus¬ 
tainable on the matrimonial side of the Patna 
High Court. {Ibid.) As to jurisdiction of High 

Court, prior to passing of this Act, ^#^38 B. 125 
= 20 I.C. 492=15 Bom.L.R. 593. As to jurisdic¬ 
tion of Oudh Chief Court, see 94 I.C. 952=1926 
O. 319. ^ S. 4 docs not preclude the Court from 
considering whether a marriage was duly solem¬ 
nized and from declaring a marriage null and 
void on grounds other than those contained in 
S. 18. 47 I.C. 544=11 Bur.L.T, 69, 
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Enforcement of decrees or Bombay sitting on the ecclesiastical side 

orders made heretofore by *^6 said High Courts sitting in the exercise’ 

Supreme or High Court. of their matrimonial jurisdiction, respectively in anv 

dealt with by the said Hiji” Courts^^esp^^ecSl'” aT h’ enforced and 

like manner as if such decree or order had been oris-inafr^^"^ mentioned, in 
By the Court so enforcing or dealing with the samf ^ 

such Court, so far as may be, L if fhey B^d'bettigL^^^^^ 

7. Subject to the provisions contained in this Act the H,Vh r 

Court to act on principles ^ha>'> in all ’ sSts S p^celd^s 

of English Divorce Court. hereunder, act and give relief on principles and rules 

which, in the opinion of the said rv. ^ ^ ‘‘“O rules 

Til lo the principles afd rules on which the On ’ Tr “1,"'“*'' 

and Matcnronial Causes in England" for the time Eelnpt,. ^.n^?" hfr.Srr'^ 


NOTES. 

Sec. 7 .—[See also notes under Ss. 4, 17 18 

■and 19.] 

, Scope OF Section.—S. 7 is a residuary section 
intended to provide for any matters which by 
inadvertence or otherwise are not expressly dealt 
^ith m the Act. It is not unusual in statutory 
araiting to insert provisions of this nature ex 
majore cautela more especially where an attempt 
s being made to codify in this country an 
nnlamihar branch of English Law. 47 B. 84^ = 

945=77 I-G. 654. The expression 
rules and principles’^ points rather to the 
uies and principles on which the Courts deal 

cases in requiring a certain 
o^her cognate matters. 

The words “rules and principles” in 

^. 7 have reference to rules that are quasi- 

than mere adjective law. 7 

"carriage to be 

cS ^ Christian 

untry must be a voluntary union for life of 

all woman to the exclusion of 


all rtfU T i uic exclusion ot 

although it need not necessarily have 

rites accordance with Christian 

a ^ marriage contracted in 

man an^ polygamy is lawful, between a 

who profess a faith which 
in ^ marriage as understood 

Matrimn^ ■ 1 I^ivorce and 

nize such a^ under S. 7 will not recog- 

marriapp rrv as valid. Therefore a 

to parties according 

not such a which recognizes polygamy, is 

reHerund. parties to 

have although they may 

■n^ria^e subsequently to the 

67 (S B ^ Rang.L.R. 417=1940 Rang, 

c. 7. ■ M *• ('939) 2 G 60=1940 

hanePanri^ Mahomedan hus- 

obtained byTaudy '^'^^^onsent of wife 

InSan*™ct^^l°f ,, Section.— Though an 

•a the light of T f be construed 

lature, yft S ‘v of” h' another legis- 

<^lear that the ^eo" i* v* taakes it abundantly 
wat the legislative authority in enacting 

C.C.M.-283 


the Indian Divorce Art Vi-^^ • » 

pies and rules upon which the Coun iL En^r'^d 
then acted and gave relief Tt England 

irrelevant to 

With a view to the resolutinn ^ practice 
arising under the Act. 54 M 774=9= 'c 

I7ulllrlny "T7' M-.LJ."367 (P.6J''- 

g™, “rs'rri:.? ”L': “5 

procedure.^5 EC. 269= ,2 Bur.L.T^ 199 alfo 

“principles and rules” in S j 
of the Act rnean principles and rules of law of 
evidence, of interpretation of practicerand 
procedure but not statutory provisins or rules 

The principles and rules to be applied are sub 
ject to the provisions of the Act and they conse- 
quently cannot run counter to it. They can 
neither cut down the provision of the Act nor 

supply any form of relief not provided by it 

IS impossible to hold that ‘rules’ in the section 
means the statutory rules in force for the time 
being in England. &e on appeal. 31 L W oy 
= 1930 M. 154=58 M Lj. 29. SeeaL 13 
= 1934 ?. 475; 57 A. 884=1936 A. 488. Unde? 

S. 7, the provisions of which must be stricUv 
complied with, Courts in India are required o 
give relief on principte and rules whkharel? 

nearly as may be conformable to the princioles 

and rules on which the Court for Divorce and 
Matrimonial cases in England for the time beintr 
acts and gives relief. One of these principle 
that a decree for dissolution cannot be made 
merely on adinission and without recording evid? 
ence Even if the Court is satisfied thit X 
petitioner has established his case by evidenre 
It IS necessary for it to go further and Xd 
whether there has been collusion; and wheth"? 
the petitioner has been in any manner accessory 
o or conmvmg at the adultery or has condoned 
the same. Having found on these questions in 
favour of the petitioner, the Court is^not hn ’ a 
to give a decree if it finds that the ?Lin°o 
has been guilty of adultery or has been puilty of 
unreasonable delay in presenting the petition or 
of having wilfully separated himself from the 
other party before the adultery compW^ed of 
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i[Provided that nothing in this section shall depnve ‘he said Courts of jum- 

f L'eK? r "s « 


LEG. REF. 

1 Proviso was added to this section by Act X 

NOTES. 

130 I.C. 401 = 3* PL.R. 1008=193* L. 2 
(S B) 

Age OF Consent. —There is nothing either in 
the Divorce Act or in the Christian Ma^iage 
Act as regards the age of consent for a Chris¬ 
tian marriage. Under S 7, the Indian High 
Courts have to act according to th^e principles 
and rules of English Courts Therefore in 
India the age of consent for a Christian marriage 
will be determined according to the law in 
England at the time of the marriage. 55 A. 
243=1933 A.L.J. 168=1933 A. 135* 

Domicile. —See notes under Ss. i and 3, 

^English Law.— There is the possibility of 
reading into S. 7 an intention on the part of 
Legislature to adopt whatever test the Court 
of Divorce in England might from time to time 
lay down upon the matter of divorce but that 
is a forced and unnatural construction. 47 
843 = 25 Bom.L.R. 945= *926 B. 321. See aUo 
48 C. 636 under S. 571 4 ^ M.L.J. 562=1922 
M. 350 (F.B.); 38 B. 125 = 20 I.C. 492; 32 C. 
W.N. 179. The rule of law in England, that 
the non-publication of the banns is only a 
ground of declaring the marriage void if 
the lack of due publication is within the know¬ 
ledge of both the parties to the marriage is no 
guide to an Indian Court. 55 A. 185=144 I. 
C. 906. In considering, in a divorce suit in 
India, the question whether a previous marriage 
of one of the parties is or is not still subsisting, 
the Court must apply the law in India applica¬ 
ble to that marriage at the time. 36 Bom.L. 
R. 1021 ; 1933 A. 122. 

Discretion of Court, Exercise of. —In ex¬ 
ercising the discretion with which Courts in 
India have been entrusted, they should be 
guided by the principles and rules upon which 
the Divorce Division of the High Court in 
England acts and gives relief. The discretion is 
unfettered; though it should be exercised not 
capriciously but cautiously and carefully not 
only in regard to the parties themselves but also 
with reference to the interest of public morality 
and of decent society. lo R. 299= 139 I.C. 479 
= 1932 R. 172. 

Practice and Procedure—Evidence. —In all 
divorce cases the petitioner must come into the 
witness-box, must be sworn, and he must prove 
his case because among other things, the Judge 
has to satisfy himself whether there is any collu¬ 
sion between the parties and as to the complete 
truth and honesty of the petition. Where this 
procedure had not been followed, the High 
Court would set aside the decree nisi. 44 A. 728 
= 1923 A. 43 (F.B.). It is almost impossible to 
administer the law on principles and rules laid 
down by the Divorce Court in England if the 
parties do not conform to the rules of proce¬ 
dure both under the Civil Procedure Code 
which applies to cases under the Divorce Act 


and to the principles and rules upon which the- 
Court in England acts. The rules must be 
complied with. A petition which does not 
comply with the rules and which docs not con¬ 
tain all the particulars ought not to be admitted. 

In divorce cases the parties must first establish 
the fact of marriage. The Divorce Court in 
England does not act upon the evidence of the- 
pethioner only to prove the factum of marriage,- 
but it is necessary to produce a statutory certi¬ 
ficate of marriage. But the practice, though 
universal, is not necessarily a rule of law, and if 
the circumstances warrant it, the Court may 
still hold the marriage proved even in the 
absence of a certificate. *3 *29=15 Pat.L.T. 

353= 1934 P- 475- A decree for a dissolution 
cannot be made merely on admissions and with¬ 
out recording evidence. (17 B. 624, Ref.) 193^ 

L. 771 = 12 L. 22 = 126 I.C. 68 (S.B.). See also 

13 P. 129=1934 P- 475; (*940) * M.L.J. 210. 

As to admission of additional evidence after 
decision, where advocate omits to call evidence,. 
see II I.C. 779=4 Bur.L.T. 161. Admissions as 
to cruelty and adultery are not conclusive proofs. 

38 G. 907=13 I.C. 491. In proceedings for 
divorce the evidence of the husband or wife alone 
ought never to be accepted without corrobora¬ 
tion either by witness or at least by strong 
surrounding circumstances. 43 M.L.J. 441=45. 

M. 982=68 I.C. 931 (F. B.). See also 42 M.L.J. 
562=1922 M. 350=70 I.C. 43. Procedure as 
to service of petition. See 55 1,0.269=12 Bur, 

L. T. 199. Attachment before judgment not to- 
be made in a divorce suit. 7 I.C. 792 = 37 C. 

693- 

Co-respondent. —Where charges of adultery 
arc made against a person, he ought to be made 
a co-respondent unless the Judge should other¬ 
wise direct. 45 M. 982=43 M.L.J. 441 = 1923 

M. 9 (F.B.). Claim for damages against co¬ 
respondent—Points to be considered in assessing 
damages. 3 O.W.N. 296. See also 38 M. 466= 

25 M.L.J. 594; 47 I.C. 5 * 0 = 45 . G* 525- P^^ 
ceedings by wife for divorce—Joinder of adul¬ 
teress as a party, not proper, xo R. 115=137 
I.C. 426=1932 R. 73. 

Costs, —Even although a wife*s defence fails- 
or her counter charges break down or she has 
been proved guilty of adultery the husband has- 
to pay her costs. 1922 A. 243. On the question 
of costs, see also 57 C. 1350= 130 I.C. 240= 1931 
C. 206. Petitioner’s costs have to be given 
priority in respect of amounts deposited by the 
co-respondent into Court over the rights of an 
attaching creditor. 57 C. 1350=130 I.C. 246= 

1931 C. 206. An order of the trial Court agaiiut 

the husband for security for the wife’s costs in 
prosecuting her suit for divorce does not bind the 
hands of the appellate Court when it comes ta 
make an order as to whether the wife sliould be 
given her costs of the appeal. 130 I.C, 246=57 
C. 1350=1931 C. 206. There is no practice 
which requires the Court to make the husband 
pay the costs of an unsuccessful appeal by an 
unsuccessful wife. 60 G. 318=37 C.W.N. 24^ 
= *933 C. 388. 


2259 


S. 10] 


The Divorce Act (IV of 1869). 


Extraordinary jurisdiction 
of High Court. 


8 . The High Court may, whenever it thinks fit, remove and try and dete.- 

tranrHJn,.,, a Coult of Original jurisdiction any suit or 

proceeding instituted under this Act in thp‘ r- 

under this Act. of its jurisdktion^ 

The High Court may also withdraw any such suit nr j- 

Power to transfer suits. transfer it for trial or disposal to th? Courrof 

other such District Judge. 

9. When any question of law or usage having the force nf 1., - • 

Reference to High Court. the proceedings previous to tiie^Tear^*^ r 

L under this Act bv a DidtnV*- r* sung of 

Sz“' ofV 

a.e p.r'.t,''*"" “TrX “r of 

opimon thereon, to the decision of the High Court ’ Court’s own 

TT,, question has arisen previous to or in the hearino- th ■ 

may either stay such proceedings, or proceed in the case nen’ri^^^ District Court 

and pass a decree contingent upon the opinion of the HiVh Po® reference 

. If a decree or order has been made, its execuln slSl £ T 
receipt of the order of the High Court upon such rSerencI ^ 

III.— Dissolution of Marriage. 

10 . Any husband may present a petition to the DistnVr . 

. When husband may peti- P^ayiug that his marriage may be^dissolvS 

tion for dissolution. ^ o" the ground that his wife has, since the solom • • ^ 

thereof, been guilty of adulter;. solemnization 


NOTES. 

• husband filed a divorce petition 
m the District Court. The wife applied to the 

^gh Court for the transfer of the case to its 
p ? ® the parties were both serving in 

^aicutta and it was convenient for them both, if 

thew^^f Calcutta, and moreover, 

• stated that in case the divorce proceed- 

ol Court, she might 

lose her employment is often required to go 

^ transfer of the 

hushani^^ Court, the costs payable by the 

ve^ excessive so much so that he 

that 

parties iTt^^ convenience to both 

W^ an Court, it 

might husband which 

^ppilLTn " f ^ insolvency and the 

fused. IQ ^ ^i^^^tild, therefore, be re- 

sion «Hig 17 ^ ^*C; 930 - The expres- 

Divorce Art A ^ S. 8 of the 

or the mean either the original 

-el's STclu 

litigant when K ^ ^ ^ whole. But the 

that section w order under 

cular deparWnt^ ^PP^oach that parti- 

ompoweredtoH Court which is 

fraLd unlr S rnf I '/ '^y 

s. 108 of^ih^r^ “ substantially repeated in 

and S. 22, of U, of India Act, 1919 

>935. I LR of India Act, 

Sec!'!^^- ^cotlLV^^'- 373=45 C.W.N. 916.’ 

s. 10 of theDivorr op divorce.— 

the Divorce Act sets out the grounds on 


which marriage may be dissolved by the Court 
If the legislature had intended ^ 1 ' 

pounds and other methods should be 

to the parties, one would exoect a nm,' 

the operation of the personal law sa^ng 

1021, That the marViagrhad h; ^ 

some sort of fraud is no ground for H' 

the Indian Divorce Act 

P. 670 (F.B.) Where aHindu after ma?«int^'^ 

Christian wife and while that Christkn 

living marries a Hindu wife in^^nd,. 
though the second marriage does nm ^ t™’ 

bigamy it amounts to a second marl’ ™ 

that marriage is consumS 

tion .is a vis the first v^Taml 

and forms a ground for divorce on thp % 

the first wife. I.L.R. froii) petition of 

i^J* 39 '= 1940 Nag. 195 ^(S.B ) ^’ ° ^ 94 oN. 

Jurisdiction.— In a case under n- 

enquire into and set out Jr. J P^*^“es, to- 

cannot try the suit. 39 B. 136=!^ T r 

i6Bom L.R 754. I-h womat and Eneiim"= 
married in Ireland living in India—H *1 ? 

temporarily serving in British regiment— CoT'l 

'h-p- 

Colomal Divorce Act pointed out 
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When wife may petition for around that, Since the solemnization thereol, 
dissolution. husband has exchanged his profession of Christianity 

for the profession of some other religion, and gone through a form of marriage 
with another woman ; 


NOTES. 

to jurisdiction of Oudh Chief Court, see 1926 

O. 319=94 hC. 952 = 3 O W.N. 406. 

Domicile.— Before granting a decree tor 
divorce under S. lO, a clear finding as to domi¬ 
cile of parties should be arrived at, and where 
the petitioner has claimed divorce on the ground 
that her husband committed an unnatural of¬ 
fence upon her, there should be some evidence 
and a finding as to the unnatural offence 

alleged. 138 I.C. 611 = 1932 L. 468 (i) (S.B.). 

“Reside”—Meaning. —A person who has an 
abode elsewhere, but who comes to a place for a 
short period and with a fixed purpose for being 
within the jurisdiction of a Court cannot be 
said to “reside” there. 12 L. 214=1930 L. 916. 
In this section the word “together” governs only 
the words “last resided” and not the \vord 
“reside”. The Act therefore gives the petition¬ 
ing spouse the choice of selecting his foruin 
either as (i) the district where the parties had 
last resided together or {2) the district within 
the local limits of which, both the husband and 
the wife, though living separately “reside” at 
the date of the presentation of the petiuon. 
1930 L. 916= 12 L. 214. 

Change of Religion.— Under this section 
change of religion by the husband and his subsc- 
<iuent re-marriage entitles his first wife to 
dissolution of the marriage. 14 I.C. 192. 

Adultery. —In a suit for dissolution of mar¬ 
riage the Court may presume adultery if it is 
satisfied that guilty attachment subsisted be¬ 
tween the parties and that they had opportuni¬ 
ties to have guilty intercourse. 62 I.C. 782. See 
also 55 A, 597= 1933 A. 427. The direct fact of 
adultery need not be proved. In a divorce case, 
the correspondence between the respondent and 
the co-respondent is very important evidence. 
62 I.C. 782. Seealso^i N.L.R. 184=156 I.C. 
1008=1935 N. 49 (S.B.). It is a fundamental 
rule that it is not necessary to prove the direct 
fact of the adultery. In every case almost, the 
fact is inferred from circumstances that lead to 
it by fair inference as a necessary conclusion, 
and unless this were the case, and unless this 
were so held, no protection whatever could be 
given to marital rights. But the circumstances 
must be such as would lead the guarded discre¬ 
tion of a reasonable and just man to the conclu¬ 
sion. 55 A. 597=1933 A.L.J. 1108=1933 A. 
427; 8 0 .W.N. 168=132 I.C. 773=1931 O. 
259. See also 1935 N. 49 (S.B.). Admission in 
a letter from the husband of adultery is not a 
sufficient proof of adultery. 3^ I.C. 264 (F.B.), 

See also 49 B. 368=27 Bom.L.R. 251; 51 B. 1026 
(1030, 1032) (Wife’s admission of adultery— 
Caution to be exercised). If a husband or wife 
contracts a venereal disease during the marriage 
but fails to show that the origin of the disease 
was innocent, adultery is established if it is 
proved that the wife or husband was free from 
diat disease and could not possibly have com¬ 


municated the same to him or her. 95 

1030 L. 828. See also 1933 L. 50?- ^ India, 
in proceedings for divorce instituted by a wife, 
a Court has no power to allow the alleged 

adulteress to be made a party. 10 
1932 R. 73. In a divorce suit filed by the hus¬ 
band on the ground of adultery the miscamage 
took place long after the filing of the 
and the evidence of non-access was offered by 
the husband. Held, that the evidence of the 

of non-access was admissible against his 

wife. 150 I.C. 445= *934 ^ 

husband praying for the dissolution of his mar^ 
riage on the ground that his wife had been 
guilty of adultery, is entitled to rely upon 
adultery committed by her outside India. 45 
C.W.N. 249. 

Delay in Applying for Divorce. —When a 
charge of adultery is proved the first thing to 
which a Court directs its attention is the delay 
which has occurred since the husband became 
aware of the fact. Delay is not by itself a 
bar to the suit but it is a most material matter, 
which unexplained, would lead the Court to 
conclusions fatal to the petitioner’s relief. 26 

S.L.R. 423=*933 S. 27. 

“Bigamy WITH Adultery” and “Marriage 

WITH ANOTHER WoMAN WITH AdULTERY . 

Bigamy with adultery is specifically defined 
in the Act as meaning adultery with the same 
woman withw'hom the bigamy was committed, 
but marriage with another woman with adul¬ 
tery is not defined. The definition contained 
in S. 3 (8) merely deals with marriage with 
another woman which is defined as meaning 
marriage of any person being married to imy 
other person during the life of the former wife, 
whether the second marriage shall have taken 
place within the Dominions of His Majesty or 
elsewhere. Therefore, if a man after such 
second marriage cohabits with such woman, 
the first wife is entitled to apply for dissolution 
of marriage, just as she would have been entitled 
to apply if the husband would have been 
guilty of “bigamy” with adultery. 136 I.C. 
262=1932 L. 116. 

Cruelty. —Though cruelty in its popular 
sense is undoubtedly a ground for divorce, yet 
that is not the only kind of cruelty which will 
be a ground for divorce. There may be a. case 
of cruelty in which cither bodily injury has 
occurred or there may be cases in which the 
evidence is such as to lead to an inference of a 
reasonable apprehension that bodily injury 
would result; and in case of cruelty it is necessary 
that the evidence of the petitioner should be 
corroborated. 13 P. 129=15 Pat.L.T. 353= 
1934 P. 475. Repeated acts of cruel^ by a 
husband taken together, entitles the wile to a 
decree for divorce, though each act by itself may 
not be sufficient ground, and no formal com¬ 
plaint o threat of divorce proceeding was made 
as regards each of them. 36 I.C. ^2=10 Bur. 
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L.T. 228. Cruelty is conduct of such a character 
as to have caused danger to life, limb, or health 
(bodily or mental) or as to give rise to a 
reasonable apprehension of such danger. In 
order to establish a case of cruelty against her 
husband, a wife must prove more than isolated 
acts of violence. No doubt the decree of violence 
varies in accordance with the status of the 
parties. 1071.0.184=19280. 114. 139 

I.C. 618=1932 O. 231. The cruelty must be 
dangerous to life, limb or health, bodily or 
mental or a reasonable apprehension of it, 36 
I.C. 38i = ioBur.L.T. 182; 1391.0. 618=1932 
O. 231. Isolated assaults that arise on the 
spur of the moment on some real or fancied 
provocation do not constitute cruelty. 1928 O. 
114=1071.0, 184. To constitute legal cruelty, 
there must be danger to life, limb or health, 
bodily or mental or a reasonable apprehension 
of it. In order to establish cruelty against the 
husband, the wife must prove more than isolated 
acts of violence. (1928 O, 114, Rel. on.) 1933 
L. 728. A single severe assault resulting from 
a dispute as to jewellery would not amount to 
such cruelty but adultery of the husband affords 
ground for judicial separation. 107 I.C. 184. 
Threat of physical force to a pregnant wife 
amounts to legal cruelty. 47 A. 50=83 I.C. 
167=1925 A. 237. See also 1933 L. 728; 53 C. 
436. Subsequent cruelty may operate to revive 
condoned adultery. See 39 C. 395=15 I.C. 
886; 47 A. 50=83 I.C. 167; 53 C. 436-96 I.C. 

932 — 1926 C. 864. As to the amount of cruelty 
to be proved, see 1 1 I.C. 784, supra. Where a 
husband who has a loathsome disease and 
knowing that, he compels his wife to sexual inter- 
with him against her will even though 
the forcible intercourse might not result in com¬ 
municating the disease, cruelty must be held to 
be proved. 1930 L. 828=12 L. 95=1261.0. 
52^ ‘S'fe fliro 1933 L. 507. 

Uesertion. —To constitute desertion there 
must be a cessation of co-habitation and an 
intention on the part of the guilty party to 
desert the other. Where a husband brings a 
concubine into the house where his wife is living 
the wife has to leave the house inconse¬ 
quence, the husband, under the circumstances, 
s guilty of deserting the wife, so as to constitute 
good ground for divorce at her instance. 155 
553=41 L.W. 534=68 M.L.J. 606. Deser- 
^^Phes an abandonment against the wish 

I.C ‘i.- 5 ®"^- l.t. 85=15 

Wish of the wife where she herself left owing to 

311 c. 

prove (F-B.). A wife who seeks to 

throart nf /i?” of conduct on 

that^surh H 3^^^6and showing unmistakably 

exprised against her wish actively 

wilfullv husband must be proved to have 

wi h himself from her in spite of her 

transform 

by the husband"" 

be passed decree can 

the'^o Years' "tade before 

is r»f® period of desertion is over as it 

6Bur!L!'r^^T7T=r?'^T^^^^ ^ of action. 

77 21 I.C. 250. The desertion 


required to be proved under S. 10 of the Act 
must be desertion within the meaning of S. 3 

(9) of that Act, viz., a wilful abstention by the 
husband against the wish of the wife. 16^ I.C 

392—1936 O.W.N, 938. When there has been 
desertion by the husband of his wife for a long 
ime, a subsequent association between the 
parties, during which the parties, though living 
under the same roof live as strangers, cannot 
ainount to a break in the desertion. Desertion 
IS not broken unless the husband offers to the 
wile a home on terms on which a self-respecting 

900^= i938Bom‘ 425? Bom.L.R. 

Adultery and CRUELTY.~In order that a 
wite can have a marriage dissolved, it is neces¬ 
sary that there should be proof of adultery and 

the part of the husband. 1933 L. 
728. In a suit for dissolution of marriage, it was 
proved that the husband had contracted gonwr! 

c°“>““nicated it to the wife and 
ha guilty of cruelty. Held, 

tha wkh the^ adultery and 

of ^ ^ ‘*1' dissolu- 

2 L oI a ^933 L- 507. See also 

12 L. 95. A wife who has obtained a judicial 

separation on the ground of her huiband'a 
adultery is entitled to a dissolution of the mar- 
nage on proof that her husband has been 
guilty of adultery after the separation and that 
he has been^ilty of cruelty to her after separa¬ 
tion. 45 I.C. 914= 1 1 Bur.L.T. 227. See also 
19270.34=981.0.1019. ' 

Adultery and Desertion.— For a decree for 
divorce, adultery of tlie husband together with 
desertion without reasonable cause for two years 
or upwards or with such cruelty as without 
adultery would entitle the wife to a divorce 
niust be proved. 36 I.C. 381 = 10 Bur. L.t! 
^2. As to condonation of adultery, see 1028 
O. 114=107 I C, 184. Marriage with another 
wornan and adultery. See 33 P.L.R. 339:= 1002 
Lah. u6. 

Discretion of Court.— Court has a discre¬ 
tion to grant dissolution on a petition by the 
wife even though the petitioner had been sub- 

desertion by the husband, leading 
a life of prostitution for some time, if the Court 
comes to the conclusion that such prostitution 
was necessitated by destitution and that her 
conduct was otherwise free from blame. 57 C. 
891 = 1930 G. 729. Condonation in of matri¬ 
monial offences is impliedly conditioned upon 
the future good behaviour of the offending 
spouse. If thereafter the offences are repeated 
the right to make the condoned offences a 
ground for divorce revives. To constitute such 
revival the same offence need not be repeated 
and misconduct is sufficient. Where the 
husband condoned the wife^s adultery and sub- 
sequently the latter was guilty of desertion 
held,, that the husband’s right to claim divorce 
revived. 7 R. 313=1929 R. 216 (S.B.) See 

also 60 C. 318=37 G.W.N. 249=19330. 388 

Joinder of Parties.— In oroceedings by \vik 
for divorce, the alleged adulteress is not a 
properparty. 10 R. 115=1932 R 73 

Pleadings and Proof.— 'i„ divorce- 
proceedings to prove the case of the petitioner 
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or has been guilty of incestuous adultery, 
or of bigamy with adultery, 

or of marriage with another woman with adultery, 

or of rape, sodomy or bestiality, u i, 

or of adultery coupled with such cruelty as without adultery would have 

entitled her to a divorce a mensa et toro, 

or of adultery coupled with desertion, without reasonable excuse, for two 

years or upwards. 

Every such petition shall state, as distinctly as the nature of the case per¬ 
mits, the facts on which the claim to have such marriage 
Contents of petition. dissolved is founded. 


NOTES. 

must be confined to the pleas set out in the petition. 
Consequently it is essential, as laid in S. lo to 
insist that the petition for divorce shall state 
distinctly, as the nature of the case permits, 
the facts upon which the claim to have the 
marriage dissolved is founded. 193 I.C. 301 = 
1941 Rang. no. Before the Court can grant a 
decree for dissolution of marriage it must be 
satisfied that the marriage did take place and 
the marriage is a valid one. A bare statement 
of the petitioner that he was married is not 
sufficient evidence of marriage and he must 
produce the marriage certificate. (i 933 E* 93 * 
Rel. on.) 164 I.C. 712=1936 R. 398. Unless 
the marriage is proved which is sought to be 
dissolved, no relief could be given to the appli¬ 
cant for dissolution. I.L.R. (1940) All. 99= 
1940 A.L.J. 228=1940 All. 308 (F.B.). As 
divorce affects the status of the parties it is of 
importance that the necessary conditions to 
justify a decree for dissolution of marriage 
should be complied with. It is specifically laid 
down that certain facts must be averred and 
proved before a Court hasjurisdiction to pass a 
decree for dissolution of marriage. Where there 
was no averment or direct evidence that the 
parties to the marriage were domiciled in India 
at the time when the petition was presented. 
//eldf that the omission would justify the Court 
in returning the petition, ii R. 68= 1934 R. 
93. Divorce suits when undefended are peculiar¬ 
ly difficult because the Court is under the obli¬ 
gation of detecting for itself deficiencies which 
there is no interested party to point out. That 
obligation is however inoperative. Decrees for 
dissolution of marriage are not made without 
strict proof, and the fact that both parties are 
■equally anxious to be divorced is in itself a 
reason why the Judge should be strict as to 
proof. 1933 S. 70=143 I.C. 618. It is no 
doubt extremely difficult, if not impossible, to 
prove the actual fact of adultery, but no sensi¬ 
ble man familiar with the common course of 
human conduct would ever persuade himself that 
when a man turns away his wife and lives with 
another woman in the same room for days and 
months that their relations could be altogether 
innocent. Where therefore a woman shares a 
room with a stranger and her undue familiarity 
with him leads to the latter’s wife being turned 
out of doors and the woman behaves indiffe¬ 
rently towards her own husband, the circum¬ 
stances throw a sinster light on her relations 
with the stranger, and any man of common 
sense would irresistibly come to the conclusion 


that she was living in adultery with him. *935 
N. 49 (S.B.). See also 26 S.L.R. 423, Adul¬ 
tery requires direct proof either by that of eye¬ 
witnesses or irresistible inference and direct 
proof is required of the identity of persons 
charged with adultery. Where it is proposed to 
prove the alleged adultery by calling evidence 
as to the birth of a child, since the separation 
of the husband and the wife, the evidence 
should be directed to the maternity of the 
mother in relation to the child and the mere 
statement that a child has been found or seen 
living in the same house with the wife is not 
ordinarily sufficient to establish that that child is 
her child. 11 P. 627= 1932 P. 345 (S.B.). The 
fact that a husband has communicated venereal 
disease to his wife is in law sufficient evidence 
of adultery. It also amounts to legal cruelty. 

1933 A.LJ. 14=1933 A. 56=55 A. 134 - Where 

in a petition for dissolution by a wife, the peti¬ 
tioner stated that the person with whom her 
husband committed adultery was unknown to 
her, but in evidence she and her witnesses 
identified a particular woman with whom her 
husband committed adultery. //eldy even 
though no amendment in the petition was made 
as to the name, the identification by the peti¬ 
tioner and her witness was sufficient to grant a 
decree nisi for dissolution. 167 I.C. 743 = *937 
P. 82 = 18 Pat.L.T. 686. 

Secs, lo, Hand 12: Petition for dissolu¬ 
tion—Facts to be proved—Duty of Court.— 
In a petition for dissolution petitioner has to 
allege and prove that he professes Christian 
religion, that marriage was solemnised in India, 
that the parties to marriage were domiciled in 
India when the petition was presented, and that 
husband and wife reside or last resided together 
within local limits of ordinary jurisdiction of 
Court of the District Judge, to whom the peti¬ 
tion was presented. These must be proved by 
evidence, and petitioner is not excused from 
proving them merely because respondent admits 
them. A divorce Court has always to bear in 
mind the possibility of collusion and must insist 
on strict proof of all the facts alleged. The 
Judge should come to a distinct finding as to 
whctlicr the marriage has been solemnised in 
India and upon what date. A certificate of 
marriage is not the only way of proving 
marriage but it is usually the best way. 31 N. 
L.R. (Supp.) 174= 1936 N. 26 (S.B.). 

Secs. 10 and 14 —Where the petitioner 
the husband had also been guilty of adultery* 
it is for the Court to consider whether 
it should refuse to give him a decree or 
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n. Upon any such petition presented by a husband, the petitioner shall 
... , make the alleged adulterer a co-respondent to the said 

^ent.^ ^ co-respon- petition, unless he is excused from so doing on one of 

the following grounds, to be allowed by the Court :— 

(1) that the respondent is leading the life of a prostitute, and that the 
petitioner knows of no person with whom the adultery has been committed ; 

( 2 ) that the name of the alleged adulterer is unknown to the petitioner 
although he has made due efforts to discover it ; 

( 3 ) that the alleged adulterer is dead. 

12 . Upon any such petition for the dissolution of a marriage, the Court 
Poiirt tn A r satisfy itself, so far as it reasonably can, not only 

^bfence of collusion alleged, but also whetLr or not the 

^ petitioner has been in any manner accessory to, or 

•conniving at, the going through of the said form of marriage, or the adultery, 
or has condoned the same, and shall also inquire into any counter-charge which 
may be made against the petitioner. 


NOTES. 

should exercise its discretion in his favour. 
The discretion should no doubt be exercised 
with due care and strictness. Where there was 
nothing to suggest that the petitioner was a man 
of loose and profligate character and where the 
parties were living apart and the respondent 
had given birth to an illegitimate child and 
there was no collusion or connivance between 
them, in such a case, it was held that a decree 
for dissolution of marriage should not be refused 
upon the ground of the petitioner’s misconduct. 

All. 573=1939 A.L.J. 478=1939 

All. 522. 

Secs. lO and 22 .—If on a petition by the wife 
for dissolution of her marriage, a case for 
judicial separation alone is made out and not 
for dissolution, the Court can grant a decree 
for judicial separation. If it dismisses the peti¬ 
tion without considering the question of judicial 
separation, a review application is competent. 
41 P'L.R. 337= 1939 Lah. 404. Petition for 
•dissolution by wife—Charge of adultery not 
proved—Cruelty proved—Right to decree for 
judicial separation. 165 I.C. 12=1936 O.W.N. 

Sec. 11. Court should not lightly excuse a 
party from making any enquiry which he can 
reasonably be expected to make as to the 
adulterer. See 49 B. 368=27 Bom.L.R. 251 = 
1925 ^• 231. Indian Courts do not have the 
same discretion to dispense with the name of a 
co-respondent as English Courts have. Three 

1 S. II are the only ones on 

wnich leave can be so granted to proceed with 
he petition for dissolution. The fact that the 
^titioner had well grounded suspicions against 

sufficient reason. 107 I.C' 667 

the husband did not 
* j . co-respondent living in a distant 
place and it appeared that he did not know 

could not find it out. 

nr»/^ * Court could excuse him 

In 7 ^- 313=1929 R. 216 (S.B.). 

in a petition for divorce by the husband the 

make the alleged adulterer or 
^ co-respondent or co-respondents to 
ition unless he is excused from doing so by 
certain grounds. The father and 
of the wife cannot be made parties to 


f' 93 ° L. 771 = 12 L. 22=126 

Do 

Secs. 12 to 14 : Connivance. —It is 
obligatory on a Court entertaining a peti¬ 
tion under the Divorce Act to consider all 
the aspects of the case which are men¬ 
tioned m Ss. 12 and 14 and that obligation 
is not extinguished by the mere fact that the 

case is an undefended one. 195 I.C. 325=1941 
Rang. 193 (S.B.), The proceedings under the 
Act are not a civil suit which can be compro¬ 
mised and under S. 12 it is for the Court to 
satisfy itself, so far as it reasonably can, not only 
as m the facts alleged, but also whether or not 
petitioner has been in any manner accessory to 
or conniving at adultery or has condoned same 
and Court has to enquire into any counter¬ 
charge which may be made against petitioner. 
1930 L. 771 = 12 L. 22 = 126 I.C. 68 (S.B.). A 
mere refusal by husband without reasonable 
cause of matrimonial bed, does not constitute 
desertion or such wilful neglect or misconduct 
as conduces to wife’s adultery, and is not a 
sufficient ground for dissolution. 44 C. 1091 = 
41 I.C. 447=21 C.W.N. 717. A decree for 
dissolution cannot be legally granted merely on 
the ground that respondent does not oppose 
petition. Court must satisfy itself that there was 
good reason for delay in suing, and that conni¬ 
vance or condonation is absent. 25 P.R. 1919 
= 51 I.C. 235 (F.B.). Husband’s conduct, 
partly cause of wife’s adultery, can be considered 
against husband. 54 C, 80=30 C.W.N. 820= 
1926 C. 1014. A wife petitioning for dissolution 
of marriage is not in the absence of a fresh 
matrimonial offence, entitled to a decree for 
dissolution of marriage upon precisely the same 
grounds as those on which she obtained a judi¬ 
cial separation previously. The Courts cannot 
possibly countenance a petitioner who had 
material for dissolution, refraining from claiming 
it in his or her petition and obtaining only a 
decree for judicial separation, and then later on 
when he or she thought it convenient to come 
to the Court to repeat the same evidence all 
over again and asking for a decree for dissolu¬ 
tion. But where in a case there is, besides the 
decree for judicial separation, entirely fresh 
evidence of adultery, the wife would be entitled 
to a decree nisi for dissolution on such evidence 
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lo In case the Court, on the evidence in relation to any such petition, is- 

satisfied that the petitioner’s case has not been proved, 
Dismissal of petition. satisfied that the alleged adultery has been 

committed, 

or finds that the petitioner has, during the marriage, been accessory to, 
or conniving at, the going through of the said form of marriage, or the adultery 
of the other party to the marriage, or has condoned the adultery complained of, 

or that the petition is presented or prosecuted in collusion with either of 
the respondents, 

then and in any of the said cases the Court shall dismiss the petition. 

When a petition is dismissed by a District Court under this section, the 
petitioner may, nevertheless, present a similar petition to the High Court. 


NOTES. 

without adducing fresh evidence of cruelty 
which had already been proved in the previous 
case. I.L.R. {1940) Mad. 319=1940 Mad. 510 
= (1940) I M.L.J.210. 

Collusion. —Collusion is an illicit secret 
understanding by which parties who are jointly 
furthering a common purpose assume semblance 
ofhostility. 19338.70=1431.0.618. Collu¬ 
sion under S. 13 exists where initiation of pro¬ 
ceedings for dissolution is procured or its 
conduct provided for by agreement between 
spouses or their agents. 44 C. 1091=41 I.C. 
447 = 21 C.W.N. 717. If Court is satisfied that 
there is no collusion between parties, it may act 
on an uncorroborated confession of adultery by a 
party to the proceedings. 49 I.C. 305=11 Bur. 
L.T. 197. See also 9 L. 116. 

Admission of adultery—If can be acted on 
BY Court— Corroboration — Necessity. — 
Confession or admission by one of the parties in 
a matrimonial suit has to be taken with great 
caution. It may be accepted as evidence of 
adultei^ without corroboration only in most 
exceptional ca.ses ; usually the Court must 
demand corroboration of such an admission or 
confession. But if Court is satisfied that there 
is no collusion, there is nothing to prevent Court 
in law from acting on what in substance i.s a 
confession by one of the parties. 13 P. 129= 15 
Pat.L.T. 353= *934 P- 475- 

CoNDONATiON. —Resumption or continuance 
of co-habitation with complete knowledge of 
wife’s adultery amounts to condonation. 57 I. 
C. 216=31 C.L.J. 435. Condonation is a 
question of fact and not of law. See 41 B. 36 = 
36 I.C. 800—18 Bom.L.R. 818. Condonation 
is forgiveness of a conjugal offence with full 
knowledge of all circumstances and is purely a 
question of fact. It is a blotting out of the 
offence imputed so as to restore the offending 
party to the position which he or she occupied 
before commission of offence. 44 C. 1091 = 21 
C.W.N. 717. See also 60 C. 318=37 C.W.N. 
249= *933 G. 388; 7 R. 313=1929 R. 216 (S. 
B.). Mere forgiveness is not condonation ; con¬ 
donation means completely restoring offending 
party and must be followed by co-habitation, 

57 I.C. 216=31 C.L.J. 435=47 C. 1068 ; 44C. 

1091. Condonation of past matrimonial offen¬ 
ces is however impliedly conditioned upon 
future good behaviour of offending spouse, and 
it follows that, if after condonation, offences are 


repeated, right to make condoned offences a 
ground fi>r divorce revives. 57 I.C. 216=31 C^ 
L.J. 435 = 47 C. 1068. If adultery is condoned, 
but subsequently vs'ife commits an offence less 
than adultery with another person, it does not 
revive offence of adultery which has already 
been condoned ; but if subsequent offence com« 
mitted is adultery itself, forgiveness is cancelled 
and old cause of complaint is revived even if 
offence be ejusdem generis with original offence. 
1928 O. 114=107 I.C. 184 ; 51 B. 1026=29 
Bom.L.R. 1336=105 I.C. 871. 

Delay. —Unreasonable delay in instituting 
proceedings will generally be excused if it is 
really due to poverty. 57 I.C. 216=31 C.L.J. 
435. But delay may also be a ground for 
dismissal of petition for dissolution. 1921 L. 
320=107 I.C. 273 (2). Disinclination from 

religious motives cannot be regarded as sufficient 
excuse for not taking action for obtaining the 
remedy which the law provides for an injured 
wife and for delaying the presenting of a peti¬ 
tion. 31 I.C. 264=8 L.B.R. 106 (F.B.). See 
also 31 N.L.R. 184=1935 N. 849 (S.B.). 

Practice and Procedure. — High Court 
should not make a decree nisi absolute without a 
motion made to that effect. 31 A. 511 = 3 I.C. 
969=6 A.L.J. 793, following 10 A. 559. A 
decree for divorce may be obtained even if the 
petitioner be guilty of adultery during marriage 
under very peculiar circumstances, adultery by 
the petitioner is no bar to a decree. But the 
Court is bound by the rules binding English 
Courts under the English Divorce Act, 70 P.. 
R. 1911 = 12 I.C. 960. Misconduct of wife 
before confirmation of decree nisi on her appli¬ 
cation—Court’s discretion. See 88 I.C. ^009= 
1925 R, 257. Wife’s adultery—Husband’s adul¬ 
tery proved—Application may be dismissed. 41 
36=^3^ 800= 18 Bom.L.R. 818. Points- 

to be considered in assessing damages against 
co-respondent. See 1927 O. 34. 

Sec. 13.—If a petition for divorce by a wife 
is unopposed, the evidence that the husband 
committed adultery and had been cruel to his 
wife, is by itself not sufficient basis for a decree 
nisi. It is essential to prove want of connivance 
on part of the wife at the alleged adultery' and 
if there is delay in filing petition, delay must be 
explained. It is also essential that necessary 
facts should be stated and recorded with preci¬ 
sion. 1930 A. 322=124 I.C. 465 (S.B.). 
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Power to. Court to pro- , 14- In Case the Court is satisfied on the evi- 

“age " of the petitioner has been 


NOTES. 

r A ^ under the Act provisions 

01 Act must be strictly complied with and 

particularly a decree for dissolution cannot be 
made on admissions alone, without recording 
evidence. 1931 L. 1 = 12 L. 266 (S.B.). 

Adultery of Wife—Husband’s Conduct Re¬ 
prehensible. Husband of the petitioner had ill- 
treated her and subsequently deserted her with 
no means to provide for herself and her child 
For providing of the education of the child, she 
was obliged to resort to a life of prostitution for 
some time and subsequently she gave up that life. 
It was found the husband was leading a life of 
^ulteiy. The wife applied for dissolution. 
^eld, that having regard to the fact that the 
petitioner did not make any attempt to keep 
material fact from the Court and that she has 
been maintaining her child in a very satisfactory 
manner, the discretion under S. 14 ought to be 
exercised in favour of the petitioner, and decree 
nm tor dissolution made. 57 C. 891 = 1930 C. 
729. In dealing with divorce cases it should 
ever be remembered that the woman is the 
weaker vessel, that her habits of thought and 
teminine weakness are diflferent from those of 
me man and that what may perhaps be excus- 
aoie m the case of woman would not be excus¬ 
able in the case of man. Where it is found that 
me wonian has been guilty of adultery and that 
her adultery has resulted from the husband’s 
conduct towards her, the Court should make 
^lowance in treating her case with leniency. 
Where there is sufficient evidence to prove 

wTn H adultery on the part of the husband 
ho deserts his wife without making any provi- 
lon for maintenance of his wife and the wife 
Who was living in her father’s house after her 

husband cohabits with a person 
^ ^ ? guest in the father’s house, the 
and'^ m 1°^ husband in deserting his wife 

Rreatlv T P™"sion for her conduces 
which r f \2dujtery and it is a fit case in 

Tanl^^t discretion by 

f^ri ^ under S. 14. 

.-o V * 704—-19325. 18. See also 1939 A.L. T. 

fc939 All 523 = i.l.R. (.939)^1. 57! 

marriaffe^™'^*^‘^'^T®^ dissolution of 

Sutld n" adultery are 

‘here is no'^cohu ' ^ ^nd 

‘he parties I T" ‘^°‘‘“''ance between 

‘"an-iage should of ‘he 

893=i4tl r ^ pronounced. 34 P.L.R. 

proved ^thkt* th^ is 

respondent w^ ^ adultery with the 

husband he^LH ^?""ivance of her 

her previous revive 

I-C. 39 a= t 93 to 

^our points^ ^ divorce case 

(0 IsffienethLT'’^ consideration. They are: 

meaning of the A^t^ w within the 

presented or r»r/^ * * petition been 

of the resDonffpnfc?^^/^^^^ collusion with either 

guilty of any snrA petitioner been 

'vifc as hi Lnd,?r ^neglect towards his 

Has there been adi*° < 4 ) 

C.C M .-284 


and co-respondent? 1933 8,70= 143 I.C. 618. 

(^939) All. 573=1939 A.LJ. 478 
-1^9 All. 522. Under the provisions of S. 14 
the Court has to be satisfied on evidence that 
the case of the petitioner has been proved and a 
ecree for dissolution of marriage cannot be 
made merely on admissions without recording 
evidence. There should also be evidence of 

domicile without which a District Judge cannot 

petition for dissolution. 

L. 356. Where a woman 
who has been treated with gross cruelty and has 
been deserted by a husband guilty of habitual 
adultery under the most aggravating circum¬ 
stances and who, after her hSband hfd iS the 
place where he had in fact long deserted her 

husband according ta 
Islamic law believing that by so doing and by 

her marriage 

with her Christian husband would it>so facto be 
dissolved, It cannnot be said, merely because 
she was wrongly advised as to the law, that exer- 
cising discretion in her favour and granting her 
decree win would encourage immorality. Hence 

discretion under S. 14 should be exercised in 
herfavour. 177 DC. 167=A.I.R. 1938 Sind 162. 

Condonation.— Condonation of matrimonial 

offences means the complete forgiveness of all 
such offences as are known to, or believed by 
the ofiended spouse so as to restore between 
the spouses the status quo ante. Mere forgive¬ 
ness IS not condonation. Forgiveness is condona- 
tion when it results in completely restoring the 
ottending party and is accompanied by cohabita- 

(S-B.). Condonation is not 
absolute, but is only conditional and if there is 
a subsequent matrimonial offence, then the 
condonation goes and the original offence is 
revived. 1935 N. 49 (S.B.) ; 156 I.C. 247 = 29 
b.L.K. 83. A deed of separation between a 
hi^band and wife contained the following clause- 
‘No proceedings shall be taken by or on behalf 

• • • • m respect of any misconduct or 
alleged misconduct previous to the date of these 
presents and any offence which may have been 
committed or permitted by either of them 
against the other is hereby condoned ” The 
wife having filed a petition for dissolution of 
marriage grounded on allegation of adultery by 
the husband subsequent to the separation deed 
coupled with allegation of cruelty charged to 
have taken place prior to the execution of that 
deed, held, that the clause in the deed operated 
^ an absolute release and not by way of condi¬ 
tional condonation and that cruelty antecedent 
to the deed could not be relied on. 6o G 218= 

37 C.W.N. 249=1933 C. 388. Upon the com- 
mission of a subsequent matrimonial offence the 
forgiveness of the prior offence is cancelled and 
the old cause of complaint is revived; further^ 
more, the subsequent offence need not neces 
sarily be ejusdem generis as the original offence 
Subsequent cruely would, therefore, revive* 
previously condoned adultery. iq^QRanaT P 

267=1939 Rang-352. ’ ‘ * 

Delay in presenting petition—Duty op 
Court TO coNsiDER.-Although the provisions. 
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and does not find that the 

to, or conniving at, the going through o ^ adultery complained of, 

"co.,™.:or... 

'“’"°"tT6cun .h.ll pronounce . decree declaring 

ed in the manner and subject to all the provisions and limitations in sections 

and 17 made and declared : ;f 

Provided that the Court shall not be bound to pronounce s^ch dec e 
it finds that the petitioner has, during the marriage, been guilty of adulte y, 

or if the petitioner has, in the opinion of the Court, been guilty of unreasonable 
delay in presenting or prosecuting such petition, 

or of cruelty towards the other party to the marriage, 

or of having deserted or wilfully separated himself or herself from the 
Other oartv before the adultery complained of, and without reasonable excuse, 
or of such wilful neglect or misconduct of or towards the other party as has con¬ 
duced to the adultery. 

No adultery shall be deemed to have been condoned within the meaning 

of this Act unless where conjugal cohabitation has been 

Condonation. nr rontinued. 


NOTES, 

of the Limitation Act do not apply to suits or 
proceedings under the Divorce Act one of the 
first things which Court should look to when a 
charge of adultery is preferred is whether there 
has been such delay as to lead to the conclu¬ 
sion that petitioner has either connived at the 
adultery or was wholly indifferent to it. Poverty 
is almost always a sufficient excuse for delay, 
subject of course to delay not being inordinate. 
1935 Sind 112 {F.B.); 156 I.C. 247=29 S.L.R. 
83. Where delay is accounted for by the honest 
efforts made by petitioner to prevail on his 
spouse to abandon her evil ways, it would not 
be an unreasonable delay so as to deprive the 
petitioner of his legal right to secure a divorce. 
1935 N. 49 (S.B.); 31 N.L.R. (Supp.) 174=161 
I.C. 409= 1936 N. 26 (S.B.). Before a Court 
can exercise the discretion to excuse the delay 
there should be some evidence explaining it, to 
make clear that there was no connivance or 
indifference to the adultery. 193 I.C. 301 = 
19 41 Rang, no (F.B.). In a petition 
lor divorce by the wife on the ground of her 
husband’s adultery and cruelty, when she makes 
out her case, but admits herself having been 
guilty of adultery, the respondent should not be 
allowed to avoid the consequences of proved 
misconduct by putting forward an act or acts of 
misconduct on the part of the petitioner for 
which, however, the respondent was himself in a 
serious degree responsible, and when it is 
found that it was the conduct of the husband 
(respondent) in forcing the wife to leave the 
home that has conduced to the adultery which 
she confesses, the respondent should not be 
allowed to take advantage of that; held furthery 
on the facts that a delay of three years was not, 
under the circumstances, unreasonable and 
should be condoned by the Court; and that 
discretion should be exercised in the wife’s 
favour by granting the divorce, notwithstanding 
the delay and her admitted adultery. 13 P. 
129= 15 Pat.L.J. 353= 1934 P. 474 - Courts in 


Burma, like the High Court in England, are 
entitled to pronounce a decree based on adultery 
committed by the respondent after the presentation of a 
petition for dissolution of marriage. But the peti¬ 
tioner desiring the Court to do so should, with 
the leave of the Court, file a duly verified 
supplemental petition supported by an affidavit 
setting out the facts, testifying to non-collusion 
and non-connivance, and should also serve such 
petition on the respondent and on all persons 
affected by it. This is the English practice 
which applies equally in Burma. 1939 Rnng. 
L.R. 267=1939 Rang. 352. 

Practice, —There are no rigid rules as to 
the exercise of the discretion of Court to grant a , 
petition for divorce. All relevant facts arc to 
be considered as well as the welfare of the 
parties themselves and the principles of morality. 

If the wife’s adultery has been condoned by the 
conduct of her husband, she is entitled to ask 
the Court to exercise its discretion in her favour 
and to grant her a divorce; in the event of 
deliberate suppression by a petitioner the Court 
will be disinclined to give him or her the assist¬ 
ance that it might have given, had full dis. 
closure been made at the outset. Subject to 
these guiding principles, the Court will natur^ly 
take a large and merciful view, considering 
the interests of possible children who might 
otherwise be born out of lawful wedlock, and 
the probability of one party to the proceedings 
marrying the third party involved if enabled to 
do so by being accorded freedom from the 
marriage tie. 165 I.C. 392=12 Luck. 697=* 
1937 O. 116. Before passing a decree /liriwhat 
the Court has got to sec is not that the peti¬ 
tioner has given prima facie proof of his case 
but that the justice of the case demands tl\at 
the decree should be pronounced. The facts on 
which the exercise of the discretionary 
power is sought should be set out in the 
petition. The Court should also consider that 
delay in filing petition is a point against him.’ 
*934 38=146 I.C. 798 (F.B.). In 
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15. In any suit instituted for dissolution of marriage, if the respondent 

O Relief in case of opposition sought On the ground in case of 

n certain grounds. sucn a suit instituted by a husband, of his adultery 

r 1 ... cruelty or desertion without reasonable excuse or in 

case of such a suit instituted by a wife, on the ground of her adultery and cruelty 
the Court may in such suit give to the respondent on his or her 

same relief to which he or she would have been entitled in case he or she^Ld presented 

a petition seeking such relief, and the respondent shall be competent to give^evidence 
of or relating to such cruelty or desertion. ^ eviaence 

16. Every decree for a dissolution of marriage made by a High Court not 

Decrees for dissolution to ^ confirmation of a decree of a District Court, 

be nisi. Shall, in the first instance, be a decree nisi, not to be 

not less than six months from the pronouncing thereof as the Hifrb C 
general or special order from time lo time directs^ ’ ^ 


NOTES. 

petitions for dissolution there is nothing in the 
Act as regards the exercise of the discretion 
ot Court, and in this matter the practice in 
^nghsh Courts must be followed. There is no 
<ioubt that discretion of Court in these matters 
ought to be used with care. The main consi- 
oerauon is interest of the community at large. 
Inere is one ground however on which the 
discretion of the Court is invariably exercised 
and that IS where the wilful neglect or miscon¬ 
duct of the respondent husband caused or con¬ 
duced to his wife’s adultery. Further there 
must be complete candour and disclosure on the 
part of the petitioner who wishes the Court to 
€xercise its discretion in his or her favour, i^i 

I.G. 827=1934 A. 782. 

bee. 15 .—Speaking generally, a guilty party 
cannot obtain relief byway of judicial separa- 
tion any more than she can obtain relief by 

way of divorce. 476.657=25 Bom.L.R. 289 

284. Desertion to justify judicial 
must be a wilful absentation by the 

wife. 47 B. 

57. Where a wife sues her husband for 
tn ground of his adultery it is open 

* “usband in his written statement to 

^ divorce on the ground of 
hncKo .? necessary that the 

inir independent proceed- 

,^ 57 * Where a husband alleges 
Tier wife with a foreig¬ 
ner af ^^jurisdiction to add such forei- 

(Ihi/f ) c ^d“^^^Pdndent to the proceeding. 

Sec ¥',^33 under S. 37. 

to ^ Nigh Court alone is competent 

^ pronounce a decree nm under S. i6. 43 I. 

made hw ^ ^dissolution of marriage, 

Whethe 7 i Court under the Divorce Act 

diction ck ^PP^idate or in its original juris- 
decree a decree nm Ld not a 

Court confirmation by the High 

=^04 (F.Bl^^Tn* 403^^938 Rang, 

if there* tc cases the proper course, 

‘be Judge to*^ ^[°^s-examining pleader, is for 
it reasonoKi sufficient questions to make 

which the ^ *;dear what the precise facts are on 
308=102., P^‘^‘*oner seeks relief. 29 Bom.L.R. 
husband k.:.; * ^ matrimonial suit the 

Wife’s costs security for the 

nd having failed to give it then, 


M husband is the petitioner, his petition 

= sta>^d and not dismissed. 47 B. 664 

25 Bom. L.R. 339. Where wife is petitioner 
husbands defence should not be struck out,’ 

iLmn if k^ proceeded against for con¬ 
tempt if he IS proved to be able to pay, but 

^ntumaciously refuses to do so. 47^ B 664 

m the decreets%eS 

Court has jurisdiction for the purpose, and it is 
not necessary for the said purpose that peti- 

hpfnrl tk*^^ k be present personally 

C 29M.L.J. 269=291. 

C, 178 (F.B.) A witness in a divorce case is 
not precluded from showing cause why decree 
msi should not be made absolute. 102 I C 
512=1927 O. 310. As to effect of resumption 
ol marital relations after decree nisi and before 
decree absolute, see 34 M. 339=21 M.L.J. 528. 
On this section, see also 84 J.C. 71 = 1924 B. 

“During THAT Period” means period from 
the date of decree ntsi to the date of decree 
absolute. 103 I.G 512 = 1927 O. 310. Where 
a decree for dissolution of marriage has been 
made absolute, it is not open to a third party 
m ^ek the aid of the Court under S. 151, G. 
P. Code, to set it aside on the ground that one 
ot the parties to the divorce proceedings was a 
minor and has not been represented by a 
guardian ad litem. Nor is there any provision 
in the Divorce Act to set aside a decree absolute in 
the manner in which a decree nisi could be attacked 
15 Luck. 350=1939 O.W.N. 139=1940 O. 270. 

Intervenor. In India, any person, with 
the exception of the respondent and the co¬ 
respondent and any person acting at the inst¬ 
ance of either of these persons, may proceed by 
way of mte^ention proceedings. The mere fact 
of relaDonship of intervenor to respondent is 
not sufficient to disentitle intervention. 10 R 
115 = 137 1.0.426=1932 R. 73; 103 I.C.512J 
1927 O. 310. The words “not being brought 
before the Court m S. 16 means, “not being 
brought before the Court at any time up to the 
date of intervention.” 103 LG. 512=19270. 

petitioner to place 
the facts of his or her case before the Court 

f t I aI • nisi may be res- 

«nded if there is a failure to deal with the 
Court, with the utmost good faith. lo R. 
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Collusion. 


During that period any person shall be at liberty in such manner as the 
^ High Court by general or special order from time to 

- time directs, to show cause why the said decree should 

not be made absolute by reason of the same having been obtained by collusion 
or by reason of material facts not being brought before the Court. 

On cause being so shown, the Court shall deal with the case by making 
the decree absolute, or by reversing the decree mst or by requiring furthei inqui y, 

or otherwise as justice may demand. 

The High Court may order the costs of counsel and witnesses, and other¬ 
wise arising from such cause being shown, to be paid by the parties or such one 
or more of them as it thinks fit, including a wife if she have separate property. 

Whenever, a decree nisi has been made, and the petitioner fails, within a 
reasonable time, to move to have such decree made absolute, the High Court 
may dismiss the suit. 

17. Every decree for a dissolution of marriage 

Confirmation of decree for xna.de by a District Judge shall be subject to confirma- 
dissolution by District Judge. Court. 


NOTES. 

= 137 I.C. 426=1932 R. 73. There can be 
no collusion in mere prosecution as distinct 
from initiation of a true case. But it is very 
necessary to be careful before imputing collusion 
between parties from ordinary acts which a 
solicitor would naturally regard as inoffensive 
and unobjectionable. The mere fact that the 
wife’s attorney had furnished certain documents 
to the petitioner’s attorneys or that they had 
subpoenaed co-respondent is a very narrow 
ground for supposing that any collusion had 
taken place. 56 C. 530=1929 C. 599. Where 
after the passing of a decree nui, a third party 
intervened alleging collusion and though notices 
and warrants were issued to the parties service 
was deliberately avoided, /^eld that the only 
course open to the Court was to dismiss the 
application for the dissolution of the marriage, 
to set aside the decree nisi^ and direct that a 
complaint be instituted against the husband 
under S. 193, Penal Code. 145 I.C. 253 = 
1933 L.98. 

Motive of Intervenor not material.— 
That the motive of the intervenor was not to 
expose the conduct of the petitioner but only to 
obtain custody of the child is immaterial ; if 
the charges or guilty conduct on the part of the 
petitioner are made out, the Court can refuse 
to make the decree absolute, irrespective of the 
motive prompting the intervention. 10 R. 115 
= 137 I.C. 426 = 1932 R. 73. 

Secs. 16 and 17 .—Owing to the adultery, 
cruelty and desertion on the part of the hus¬ 
band, the wife was compelled to leave his 
house. Subsequently she committed adultery 
with another man whom she wanted to marry 
and filed a petition for divorce. The Judge 
viewed the case leniently and even though she 
was guilty of adultery granted a decree nisi, 
ffeldf that the discretion exercised was proper 
and that the decree should be made absolute. 
27 S.L.R. 322=1933 S. 38. 

Secs. 16 and 17-A. —Decree nisi —Right of 
respondent to intervene—Duties of Government 
Advocate as King’s Proctor. S. 16 does not 
give the right to the respondent to object to a 
decree nisi being made absolute. The words 


“any person” do not apply to parties to the 
proceedings, and, therefore, cannot include the 
respondent. The right of the petitioner to 
have the decree nisi made absolute can only 
be challenged by a third party, or by the 
Government Advocate who is placed in the 
position of King’s Proctor by a notification of 
the Governor-General in Council issued in pur¬ 
suance of the powers conferred on him by 
S. 17-A. The Government Advocate cannot 
leave the matter in the hands of the respondent, 
and the correct course is for him to consider 
the respondent’s allegations and what may be 
placed before him in connection therewith and 
then decide whether he should intervene. If he 
does not consider that the evidence is sufficient 
to justify his intervention, there is an end of 
the matter so far as he is concerned. If he 
does consider that the evidence does justify him 
in intervening, it is his duty to intervene. 14 
R. 322 = 1936 R. 499. 

Sec. 17 : General. —The obvious intention 
of the legislature as expressed in S. 17 is that 
the High Court, upon a reference for confirma¬ 
tion, should review the entire evidence and 
come to its own conclusion whether facts suffi¬ 
cient to justify a decree for dissolution are or 
arc not established by that evidence. 1922 A. 
504=44 A. 745 = 79 I.C. 133. Case where dis¬ 
solution was refused for want of e\ddcnce of 
misconduct. See 1930 L. 360 (S.B.). See also 
40 B. 109=17 Bom.L.R. 948 under S. 37; 91 I. 
0.99=1926 S. 58 (F.B.). Only the innocent 
party can move the High Court for a decree 
absolute under S. 17. The Court will not enter¬ 
tain application to that effect from guilty party.. 
150 I.C. 543 (0=1934 A. 634 (0 (S.B.). 
Where husband himself had been living for a 
number of years in a state of adultery with 
another woman that fact in itself is sufficient 
justification for High Court not to exercise its 
discretion in the matter of confirmation of the 
decree nisi passed for dissolution specially when 
circumstances on which he relies in proof of his 
wife’s misconduct, arc highly improbable and 
fall considerably short of the high standard of 
proof required under the law. 149 I.C. 1009— 
36 P.L.R. 66=1934 L- 334 (S.B.). 
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^ of a decree for dissolution of marriave shaU be 

such Judges, and in case of difference the opinion 
^<! ^ shall prevail, or (where the number of the Judges of the High^ourt 

is two) by a Court composed of such two Judges, and in case of differfnce the 
opinion of^ the senior Judge shall prevail, ^ 


NOTES. 

Jurisdiction.— In order that the Court may 
have jurisdiction to grant a decree for dissolu¬ 
tion,^ the parties must profess the Christian 
religion, and they must also be domiciled in 
India at the date of the presentation of the 
petition. The domicile of the wife is the same 
as that of the husband, and it is his domicile 
which has to be considered. The domicile of 
origin remains until it is changed and a domi¬ 
cile of choice is acquired, and the burden of 
proving a change of domicile is upon the person 
who asserts it. Where the domicile of origin of 
the husband is Indian, the only question is 
whether there is any evidence that domicile has 
been changed. But where the domicile of 
origin is not Indian, then it is necessary to 
^certain whether there is any evidence that that 
domicile had been changed in favour of an 
Indian domicile at the date of the presentation 
■ot the petition. Domicile depends on two 
things, the fact of residence and the intention to 
reside permanently. 36 Bom.L.R. 492 = 58 B. 
.502 = 1934 B. 230 (S.B.). S. 20 does not make 
the proviso to S. 17 applicable to the confirma¬ 
tion by the High Court of a decree of nullity 
made by a District Judge. Such a decree may 
therefore be confirmed before the expiration of 
SIX months from the pronouncing thereof. 
Apart from this the scheme of the Act generally 
shows that it makes a distinction between decrees 
. Jor dissolution and decrees annulling marriape. ic;i 

' 37=-934 L. 636 (S.B.). 
Notice.—N o notice to the respondent is 
necessary m proceedings for confirmation of 
a decree for dissolution of marriage. lo P L R 
^921=59 I.C. 89. The High Court will not 
coi^rm a decree for the dissolution if it is not 
atished that the respondent was in fact served 
^ petition for divorce. 42 M.L.J. 562= 

hn^K Whether relationship of 

^band and wife subsists after decree nisi, and 

N7I4=i8C.W. 

T> was made for judicial sepa- 

askeH fr. ^ petitioner in her evidence 

Thfr*. ^ decree for dissolution of marriage. 

whether on record disclosing 

time nf P^htioner was a Christian at the 
with nor was there any evidence 

Then th religion of the respondent. 

Purno^tT?^ no proof that the pastor who 
person a the marriage was a 

riage Ac^^^T 5 . Christian Mar- 

tiaLte so, and lastly no marriage cer- 

Was prant decree for dissolution 

dissolution^ *f the decree granting the 

*P such St ^ ^arnage could not be conhrmed 

returned to the n-'l'■ 

Pient of th Patriot Court for the amend- 

1-0.974=1936 


Praotce and Procedure.— Where in divorce 

proceedings the petitioner charged his wife 
with adulte^ but did not mention the adulterer’s 
name and the Judge added his name as co¬ 
respondent on his initiative, the Judge was in 

adding his name without amending the 
petition accordingly 38 M. 466=25 M L.J. 

?FB1 Wh '78=29 M.L.J. 269 

(F.B.). Where, after the passing of a decree 

and though nof'' alleging collusion 

and though notices and warrants were issued to 

the parties service was deliberately avoided 

held that the only course open to the Court was 

to dismiss the application for the dissolution of 

the marriage, to set aside the decree nisi, and 

direct that a complaint be instituted against the 

husband under S. 193, Penal Code. 145 I C 

253 1933 L. 98. The decree of the District 
Court cannot be confirmed by the High Court 
untes tlie corespondent who had been implea- 
ded m the District Court is also impleaded in the 
High Court. 12 L. 266=1931 L. t (S.B.) In 
a suit for dissolution brought by the husband on 
the ground of adultery by his wife an « barle 
decree was granted, but the High Court return¬ 
ed the case for enquiry to the District Judee 
He found that the act of adultery, though fiJst 
condoned, was ^yived by subsequent matrimo¬ 
nial offence The wife raised the counter- 
allegation of petitioner’s alleged adultery with 
another woman subsequent to the decree //eld 
that It was a matter which the wife could not 
raise; it could only be examined upon the inter 
yention of a third party or of a King^s Proctor' 
(14 R. 322; 1936 Rang. 499. Rd. on.) 167 l’ 

C. 735=1937 R. 79 (S.B.) Where a divorce 

decree obtained by the wife comes before the 

High Court for its confirmation, the husband 
cannot object to the confirmation of the decree 
on the ground that the wife has married since 
the posing of the decree by the District Tud^e 

''°?.= '?37 Rang. 333 (F.B.) For a 
husband to hve in open adultery in the same 
house with another is certainly cruelty. In a 
petition for confirmation of divorce it was esta 
Wished that the husband had an illicit connev" 
ion wdh the widow of his brother. He turned 
his wife out of the house, when she was oreR 
nant, after beating her. His wife was awav for 
more than two years and he took no stens to 
secure her return, nor did he take any steps to 
defend the petition for divorce though he ^wls 
properly served Held, that the decree dissolving 
marriage should be confirmed. i7e: j p ot ® 

1938 Lah. 301 (S.B.). ^->-21 = 

Reopening of closed proceedings not 
ALLOWED.— Under S. 17 the High Court hal 
full power to confirm or not to confirm the 
decree mn and an order not confirming it would 
amount to an order dismissing the suit 
petitioner sued in the District Court for dkit 
tion of his marriage with hb wife. He wL' 
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The High Court, if it thinks further enquiry or additional evidence to be 
necessary may direct such enquiry to be made or such evidence to be taken. 

The result of such enquiry and the additional evidence shall be certified 
to the High Court by the District Judge, and the High Court shall thereupon 
make an order confirming the decree for dissolution of marriage, or such other 

order as to the Court seems fit: ^ , i,* *•* f-n oft*.,- 

Provided that no decree shall be confirmed under this section till after 

the expiration of such time, not less than six months from the pronouncing thereof, 
as the High Court by general or special order from time to time directs. 

During the progress of the suit in the Court of the District Judge, any 
person, suspecting that any parties to the suit are or have been acting in collu¬ 
sion for the purpose of obtaining a divorce, shall be at liberty, in such manner 
as the High Court by general or special order from time to time directs, to 
to the High Court to remove the suit under section 8, and the High Court, shall 
thereupon, if it thinks fit, remove such suit and try and determine the same as 
a Court of original jurisdiction, and the provisions contained in section i6 shall 
apply to every suit so removed ; or it may direct the District Judge to take such 
steps in respect of the alleged collusion as may be necessary to enable him to make 
a decree in accordance with the justice of the case. 

I17-A. [The Provincial Government of any Province within which any 

High Court established by Letters Patent exercisp 
Appointment of officer to jurisdiction, may appoint an officer who shall, within 
exercise duties of Kings jurisdiction of the High Court in that Province 

have the like right of showing cause why a decree for 
the dissolution of a marriage should not be made absolute or should not be con¬ 
firmed, as the case may be, as is exercisable in England by the King’s Proctor ; 
and the said Government may make rules regulating the manner in which the 
right shall be exercised and all matters incidental to or consequential on any 
exercise of the right. 

In relation to the jurisdiction of any such High Court as aforesaid in an 


LEG. REF. 

^Substituted by the Government of India 
(Adaptation of Indian Laws) Order, 1937, for 
the old section 17-A which had been inserted by 
Act XV of 1927. 

NOTES. 

granted a decree and he then applied to the 
High Court for conBrmation of the decree. 
Later on he applied to the effect that his wife 
had agreed to come back to him and he accor¬ 
dingly prayed that the case should be consigned 
to the record room. The order passed was that 
the parties had settled their differences and the 
application for confirmation was withdrawn. 
On a later date the petitioner applied once 
again for confirmation of the decree nisi, //eld, 
that though the order on the prior occasion 
merely stayed further proceedings, the parties 
meant thereby to have the matter finally dis¬ 
posed of and that the proceedings could not be 
reopened at petitioner’s instance. 13 L. 47= 
193Q L. 279. 

Evidence. —It is contrary to the principles 
and rules on which the Divorce Court acts and 
gives relief, to act on the uncorroborated testi¬ 
mony of a petitioner either to establish adultery 
or cruelty. 42 M.L.J, 562=1922 M. 350 (F.B.). 
Under S. 7 the Courts in this country should 
follow the same rule. Ubid.) Where the wife 
has made allegations before the District Judge 
that her husband was committing adultery by 
keeping a mistress, the decree against her ought 


not to be made absolute without further inquiry. 
And where the allegations made by the wife arc 
denied by the husband, and the wife though 
given an opportunity to prove the truth of her 
allegations, declines to cite witnesses and there is 
in fact no evidence to support her allegations 
the decree may be made absolute. 196 I.C. 412 = 
1941 Rang. 249 (S.B.) Admission of an adultery 
by a husband may form the ground for granting 
a divorce even though it is not corroborated 
by other evidence. 1927 L. 491=9 L. 116. 
Condoned adultery may be revived by a sub¬ 
sequent matrimonial offence. 53 C. 436=96 
EG* 932=1926 C. 864. In proceedings for 
divorce taken out by the husband the onus 
of proof of the marriage is on the husband 
and unless such proof of the marriage is forth¬ 
coming in strict form the Court has no juris¬ 
diction to enter into the matter. 146 I.C. 
798 (F.B.). 

Secs. 17 and 55 .—A decree for dissolution 
of a marriage was passed and the co-respon¬ 
dent was ordered to pay damages to the peti¬ 
tioner and respondent. The co-respondent did 
not appeal from the order regarding damages 
but when the petition for confirmation of me 
decree was filed in the High Court, he sought 
to attack the order regarding damages. 
that he was entitled to do so even tiiough he 
had not appealed against the order. (20 Bom. 
362 (F.B.) (Foil.) 39 P.L.R. 666=1937 Lah. 
417 (S.B.). 

Sec. 17 -A.—Srr 14 R. 322 = 1936 R. 499* 
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Indian State this section shall have effect as if the reference to the Provincial Govern¬ 
ment was a reference to the Central Government.] 

IV. —Nullity of Marriage. 


Petition for decree 
nullity. 

Grounds of decrees. 


Any husband or wife may present a petition 
to the District or to the High Court, praying that 
his or her marriage may be declared null and void. 

19 * Such decree may be made on any of the 
following grounds : 


NOTES. 

^ Secs. 18 and 19 .—The word “solemnized” 
m S. 5 of the Christian Marriage Act means 
celebrated and deals with the ceremony only; 
and the words “rules, rites, ceremonies, and 
customs of the church” mean only the rules, 
etc., as to the capacity of the parties. 47 I.C. 
544=11 Bur.L.T. 69. Suit for declaration of 
nullity of marriage—Questions to be considered 
by Court. {Ibid.) “Fraud” means fraud prac- 
Used upon the other party to the marriage and 
does not include fraud upon a third party. (Ibid.) 
See also I.L.R. (1939) 2 C. 60=1940 C. 65. No 
decree of deception can avail to set aside a mort^ 
gage knowingly made unless the party imposed 
i^on has been deceived as to the person, and 
thus has given no consent at all. (Ibid.) A 
ceremony of marriage ordinarily constituting a 
binding marriage between the parties subsists 
^^tl until it is set aside on one or other 
of me grounds which justify annulling or setting 
aside a marriage. Before a valid marriage can 
be celebrated both parties to such marriage must 
single or divorced or a widow or a 
Widower and then only are they competent to 

^ marriage. If at the time of 

celebration of the marriage ceremony one or 
other of the parties had a spouse living, the 
earlier mamage not having been set aside, the 
later marriage is void ab initio ; in other words it 
IS no marriage at all. The law in England that 
a party to a marriage of which the other party 

join in the celebration of a 
vaUd ceremony because of the existence of a 
previous husband or wife, is entitled without any 
recourse to any Court to marry any one else 
ecause that particular marriage is not in law a 
marriage at all applies equally well to marriages 
e een Christians in India inasmuch as no 
hm can marry another person in the life- 
e ot an earlier spouse unless the previous 
^cen set aside. This position can- 
, c interfered with in regard to a marriage 

^ provided by S. 88, 

— . Marriage Act. Unless therefore the 

^ v^bd marriage it cannot be a mar- 
ichism full force within the meaning 

ofniiir^ L.W. 602=1937 M. 565. A decree 
pflP . li passed when the marriage is 

a six months of the confirmation of 

^ former marriage of 
liviner *4.^ where the former husband or wife is 
IQ time of the latter, 29 P.R. 1913 = 

38 I.C. 413=38 M. 452. 

»«« "p"wS. jSt 

that tV» ^ express allegation and strict proof 
the party was impotent, i.e., physically unfit 


for consummation both at the date of marriage 
and at the date of the institution of the suit, a 
suit for declaration of nullity on the ground of 
impotency is not maintainable. 30 I.C. = 

29 M.L.J. 183. In a petition under S. 18 a 
prayer for custody of children may also be in- 
serted. 27 A.L.J. 65=1928 A. 677. 

bee. 19 .—Where there is a wilful refusal of 
sexual intercourse due to incapacity arising from 
nervousness or hysteria or from an inherent re¬ 
pugnance to act of consummation thus making 
consummation practically impossible. Court caS 
declare marriage null and void on the ground 
olmpotence. 1931 A.L.J. 267=1931 A. 207. In^ 
capacity in wife of consummating marriage; 
consisting of a nervous and psychic disorder 
and ot invincible repugnance in relation to the 
act ot coitus, at all events in so far as the peti 
tioner husband is concerned, which renders her 
incapable of ^bmitting to sexual intercourse 
with him, is sufficient to satisfy the requirements, 
ot b. 19, as it constitutes a permanent physical 
disability. The burden of proving his allegation 
is on the petitioner and he must remove all 
reasonable doubts. If there be a direct conflict 
of testimony between the two parties who alone- 
know the truth, the difficulties are much in* 
creased. But the fact that difficulties are in¬ 
creased, does not make them insuperable nor is 
the Court relieved from the duty of weighing 
evidence merely because the parties tell different 
stories. The delay on the part of the petitioner 
increases the burden of proof and is an impor* 
tant factor in deciding whether his story is true. 
The law requires sincerity in the complainer'^ 
t.e.y real sense of grievance complained of, un* 
mixed with any other subsidiary motive, and, as 
a necessary proof of such sincerity, requires’all 
reasonable promptitude to be exhibited by com- 
plainer in seeking legal redress. Delay in itself 
is not an absolute bar to success in a suit of 
such nature unless the respondent has suffered 
in any way by reason of it; but it has an im¬ 
portant bearing on the evidence by which the 
charge of impotency is sought to be established 
and upon the measure of proof required. The 
one guiding principle is that great delay in the 
institution of a suit of this description by the 
husband is an objection to be accounted for 
1938 C. 684. Where the wife was suffering 
from some curable form of venereal disease and 
it appeared that the only mistake was that the 
husband was under the impression that girl was 
not diseased at the time of marriage, held, that 
the lady was not impotent, that there w4 no 
fraud and that it was not a proper case to pass 
a decree of nullity. Per Curiam.—It would be 
proper to hold that incurable syphilis is eaui 
valent to impotence. 6 O.W.N. 244=117 i c 
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(1) that the respondent was impotent at the time of the marriage and at 

the time of the institution of the suit , ^ 

(2) that the parties are within the prohibited degrees of consanguinity 

(whether natural or legal) or affinity ; . r i • 

(3) that either party was a lunatic or idiot at the time of the marriage ; 

(4) that the former husband or wife of either party was living at the time 
of the marriage, and the marriage with such former husband or wife was then 

in force. . 

Nothing in this section shall affect the jurisdiction of the High Court to 

make decrees of nullity of marriage on the ground that the consent of either party 
was obtained by force or fraud. 


NOTES. 

450=19290. 238. The existence of venereal 
disease in a woman does not constitute impo¬ 
tence within the meaning of S. 19 of the Act. 
Per Hasan , J.—Whether, when a wife suffers 
from a disease which might or might not be 
venereal and the husband has reasonable and 
well-founded apprehension of infection in case 
he has sexual intercourse with such a wife, in 
such circumstances the Court would be justi¬ 
fied to record a finding that the wife was im¬ 
potent. 5 Luck. 484 = 7 O.W.N. 17=19300. 

83. 

iDiocy.—The term “idiot” in S. 19 must be 
read as a word used in its ordinary significance 
and means a person deficient in mental or 
intellectual faculty as to be incapable of ordi¬ 
nary acts of reasoning or rational conduct. The 
petitioner who has a license to hold a gun for 
shooting, who goes about shooting, who rides 
a horse, who sometimes goes about fishing, who 
can compose a letter for himself and write it in 
a tolerably good hand, who reads books to pass 
time, who is invited to tea parties, who knows 
the nature of the transaction of marriage in 
which he entered with the opposite party and 
indeed who arranged for it with the Bishop 
cannot be called an idiot in the ordinary ac¬ 
ceptance of the word. 56 A. 428. Per Sulaxman, 
C. J .—In order to find that a person is an idiot, 
it is not sufficient to find that he is a mere 
imbecile. One cannot be an idiot unless his 
faculties have not at all been developed and he 
has not acquired any appreciable intelligence. 
56 A. 428. Any state of mind which falls short 
of lunacy or idiocy cannot be allowed to be a 
ground for annulment. Persons differ from one 
another in the degree of intelligence possessed 
by them. It would be a dire calamity if it 
could be said as a matter of law that a mar¬ 
riage, entered into by a person who is neither 
a lunatic nor an idiot, is void, simply because 
one of the parties lacks in intelligence, although 
he is able to understand the nature of the bonds 
of matrimony into which he is entering. Want 
of consent as such docs not find place in 
S. 19 as one of the grounds for declaring 
a marriage null and void. 1934 A.L.J. 1127 
=56 A. 428=1934 A. 273. The Judge has to 
satisfy himself regarding the idiocy of a 
person. Doctor’s opinion in such matters is 
not conclusive. It is at the most a guide. 
The mere fact that the person is feeble¬ 
minded and that he has the intelligence of a 
child of about eight or nine years of age is not 


sufficient to declare that person an idiot with¬ 
in the meaning of S. 19 (3) which classes 
lunatics and idiots together. An idiot in law 
means something more than this. 1933 A. 122 = 

55 

Misrepresentation. — Inducing consent to 
marry cannot upset a marriage. The position in 
law i.s that the party imposed upon must be de¬ 
ceived to such an extent that there is in reality 
no consent at all to the marriage. Such consent 
cannot be given by a child of nine years of age 
and consequently a person who though 54 years 
old, is found by the Court to be very feeble¬ 
minded and to have the mentality of a child of 
nine years of age is incapable of giving his con¬ 
sent. 1933 A. 122 = 55 ^^ 5 - The various 

grounds on which the Court can give a decree 
of nullity under the Divorce Act refer to cases 
where there has been a marriage validly per¬ 
formed. Questions arise under Ss. 4 and 5, 
Christian Marriage Act, when the marriage has 
not been validly performed. There is a clear 
distinction between a decree of nullity of a valid 
marriage and a declaration that the marriage itself 
is illegal and void. There can therefore be no 
doubt that there is jurisdiction in the High 
Court to hear and decide questions under the 
Christian Marriage Act. 55 A. 185. 

Consent to marriage—Question of fact.— 
In a suit for declaration of marriage null and 
void on ground of want of free consent, among 
other grounds, the question of consent is one of 
fact and not of law. Hence an issue and 
evidence for it is necessary for decision. 56 A. 
428. 

Burden of proof. —Where a petition to 
declare a marriage null and void is made under 
S. *9 (4), the burden of proof lies upon the 
petitioner that the previous marriage of the 
opposite party was in full force and effect and 
was not set aside at the time when his marriage 
took place with the opposite part>*. 169 1 .C, 
516 = 1937 Mad. 565. 

Secs. 19 and 20 .—The policy of the Divorce 
Act does not contemplate a valid marriage 
between a Christian and a person professing a 
religion ^vhich is not monogamous. Where 
prior to and also at the time of their marriage, 
the husband who was a Mahomedan represent¬ 
ed to the wife that he was a Roman Catholic, 
and the wife, who was a Roman Catholic would 
not have married him if she had known that he 
was a Mahomedan, the marriage is void, the 
wife’s consent to it having been obtained by 
fraud. The High Court has accordingly power 
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20. Every decree of nullity of marriage made by a District Judge shall be 

Confirmation of District confirmation by the High Court, and the 

Judge’s decree. provisions of section 17, clauses i, 2, 3 and 4, shall 

mutatis mutandis apply to such decrees. 

21. Where a marriage is annulled on the ground that a former husband or 

Children of annulled mar- '^at the subsequent 

riage. f u uTr r m good faith and with the 

•r j j 1 belief of the parties that the former husband or 

wife was dead, or when a marriage is annulled on the ground of insanity Sren 

begotten before the decree is made shall be specified in the decree, and shall £ 
entitled to succeed in the same manner as legitimate children, to the estate of 
the parent who at the time of the marriage was competent to contract. 

V. Judicial Separation. 

22. No decree shall hereafter be made for a divorce 12 mensa et toro but the 

husband or wife may obtain a decree of judicial 

desertion without reasonable excuse for two yeaTs Z 

upwards, and such decree shall have the effect of ^ 

divorce a mensa et toro under the exi<;fi‘ncr u ^ 
Such other legal effect as hereinafter mentioned. ^ 


Bar to decree for divorce 
<2 mensa et toro ; but Judicial 
separation obtainable by hus¬ 
band or wife. 


NOTES. 

to annul that marriage on the ground of fraud 
under S. 19 of the Act. I.L.R. {1939) 2 Cal. 
60=1940 Cal, 75. 

Sec. 20 .—S. 20 does not make the proviso to 
S.^ 17 applicable to the confirmation by the 
High Court of a decree of a nullity of marriage 
made by a District Judge. Such a decree may 
therefore be confirmed beibre the expiration of 
six months from the pronouncing thereof. Apart 
from this the scheme of the Act generally shows 
that it makes a distinction between decrees for 
dissolution of marriage and decrees annulling a 
marriage. 36 P.L.R. 137=1934 L. 636 (S.B.). 

Sec. 22 .—The mere fact that the husband 
and wife cannot agree is not a sufficient ground 
for judicial separation. 1932 O. 231 =9 O.W N. 
447 ‘ Desertion under the Divorce Act implies 
.an abandonment against the wish of the person 
charging it, but it is not a universal rule that 
the abandonment must be against expressed 
wish of that person. 8 Bur.L.T. 32=27 I.C. 
604. As to what constitutes ^‘cruelty’^, “adul- 
^ry”, ^‘desertion”, see note under S. 10, supra. 
To constitute ‘cruelty’ there must be danger to 
hfe, limb and health, bodily or mental, or a 
^asonable apprehension of it. 1932 O. 231 = 9 
O.W.N. 447. A decree for judicial separation 
and payment of alimony to the wife is annulled 
by subsequent resumption of cohabitation by the 
parties and the wife cannot claim any rights 
under the decree even if the husband had exe¬ 
cuted an agreement that the decree ordering 
should remain in force and that she 
shouM have the right to live separate if she had 
any fresh grievance against him. 137 I.C. 737 

^1932 O. 142 (8 Q^.B.D. 778 and 2 R. 163 
roll.). 

Cruelty—Imputation of misconduct to 
amounts to.— A false imputation of 
tnisconduct made by the husband in the course 
?. acrimonious correspondence between 
unself and his wife is not sufficient to make 
t*t a case of cruelty justifying a decree for 

C.C.M,-.285 


.gamii hi, 

not even suggested that the wife has suffered 
any mental injury or injury to health by reason 
of such >mputat.on. .935 O.W.N. 103 = ^0^^ 

O. 133. Where the husband has been guilty of 
beating h.s wife on several occasions and on one 
of them her hands were tied with a chain and 
her feet with a rope and she was kept hanging 
in a doorway until another person came to he? 
rescue, the acts of the husband amount to legal 
cruelty sufficient to justify the Court to pasf a 
decree for jufficial separation under S. 22of th^^ 
Act. 165 I.C. 12=12 Luck. 526=1937 o. 52 
As to jurisdiction see 1941 A.L.J. 710. ^ 

Desertion.— A false imputation of miscon- 
duct made by the husband in a letter written 
by him to his wife during the period of deser¬ 
tion by her when his feelings were greativ 
exasperated on account of the attitude adopted 
by his wife, does not constitute “reasonable 

cause for her deserting him, especially when 
during that period, the husband wrote to her 
several times asking her to return to him and 
offering to take her back without any conditions 
on either side but the wife persisted in her 
desertion. The husband, in such circumstances 
IS entitled to a decree for judicial separation on 
the ground of desertion by his wife without 

K • ^ V A f 1 . N. 103=19350. 

133. Where in a petition by the wife preying 
for the dissolution of her marriage with he? 
husband on the ground of her husband's 
adu tery, the wife fails to prove the charge of 
adultery but succeeds in proving cruelty by the 
husband towards her, the Court can nL. „ 
decree for judicial separation under S 25 
although she has not specifically prayed for 
such a decree either in her original pefitil or 
m her memorandum of appeal. i6k T n 
= 12 Luck. 526=1937 0.52. In an appHca- 
tion for judicial separation under S. 22, where 
adultery is alleged, ,t is difficult to produce 
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2C! Aoplication for judicial separation on any one of the grounds aforesaid 
23. Application either husband or wife by peti- 

Application for separation ^jon to the District Court or the High Court , and the 
made by petition. Court on being satisfied of the truth of the statements 

made in such petition, and that there is no legal ground why the application should 

not he granted, may decree judicial separation accordingly. 

24 In every case of a judicial separation under this 
^ ^ from the date of the sentence, and whilst the separa- 

Separated wife deemed Continues, be considered as unmarried with res- 

spinster with respect to after- property of every description which she may 

acquired property. acquire, or which may come to or devolve upon her. 

Such property may be disposed of by her in all respects as an unmarried 
woman, and on her decease the same shall, in case she dies intestate, go as the same 
would have gone if her husband had been then dead . 

Provided that, if any such wife again cohabits with her husband, all such 
property as she may be entitled to when such cohabitation takes place shall be 
held to her separate use, subject, however, to any agreement in writing made 
between herself and her husband whilst separate. 

In every case of a judicial separation under this Act, the wife shall 

whilst so separated, be considered as an unmarried 
Separated wife deemed ^voman for the purposes of contract, and wrongs and 
inster for purposes of con- ^nd suing and being sued in any civil pro¬ 

ceeding ; and her husband shall not be liable in res¬ 
pect of any contract, act or costs entered into, done, omitted or incurred by her 
during the separation : 

Provided that where, upon any such judicial separation, alimony has been 
decreed or ordered to be paid to the wife, and the same is not duly paid by the 
husband, he shall be liable for necessaries supplied for her use : 

Provided also that nothing shall prevent the wife from joining, at any time 
during such separation, in the exercise of any joint power given to herself and 
her husband. 


25 


spinster for purposes 
tract and suing. 


Reversal of Decree of Separation. 


Decree of separation ob¬ 
tained during absence of 
husband or wife may be 
reversed. 


26. Any husband or wife, upon the application of whose wife or husband, 

as the case may be, a decree of judicial separation 
has been pronounced, may, at any time thereafter, 
present a petition to the Court by which the decree 
was pronounced, praying for a reversal of such decree, 
on the ground that it was obtained in his or her absence, 
and that there was reasonable excuse for the alleged desertion, where desertion 
was the ground of such decree. 

The Court may, on being satisfied of the truth of the allegations of such 
petition, reverse the decree accordingly ; but such reversal shall not prejudice or 
affect the rights or remedies which any other person would have had, in case it 
had not been decreed, in respect of any debts, contracts or acts of the wife incurred,. 


NOTES. 

evidence of witnesses who may have seen the 
guilty party in flagrante delicto and at most 
circumstantial evidence can be led from which 
a reasonable inference may be drawn of the 
guilty party having committed adultery. 39 P. 

LR. 556= <937 Lah. 395, 

.Sec. 23 .—Adultery on the part of the ap¬ 
plicant is sufficient legal ground for rejecting 
an application for judicial separation, though 
otherwise it is a fit case. 33 A. 500=9 I.G, 
796=8 A.L.J. 3*8. Petition by wife—Marriage 


and residence in Bombay—Subsequent re¬ 
sidence outside—Last residence in Bombay— 
Petitioner also residing in Bombay at the time 
of presentation of petition—Jurisdiction of 
High Court. 37 Bom.L.R. 55=1935 B. I2i. 
See abo 1941 A.L.J. 710=1941 A.W.R. (H.C.) 
387 (Residence in a portion of G, State occu¬ 
pied by G. I. P. Ry. as conferring jurisdiction 
on all High Court). 

Sec. 24. —On this section, see 4 C. 140 and. 
I C. 41a. 
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reS Aa-eof. ‘he times of the sentence of separation and of the 

, , VI.— Protection Orders. 

27. Any wife to whom section 4 of the Indian Succession Act, 1865I does 

Deserted wife may apply deserted by her husband, present 

to Court for protection. ^ petition to the District Court or the High Court 

. 1,* any time after such desertion, for an order to oro- 

teCv any property which she may have acquired or mav amuirp a ^ 

of which she may have become possessed or may become possessed^ af^er^^^T 

de»r..o„. agains, her huab.nd o? his crcdi.or, la a„TperZ VdS 

28. The Court, if satisfied of the fact of such desertion, and that the same 

Court may grant protection ie excuse, and that the wife is 

order. maintaining herself by her own industry or property 

her earnings and other property fror^ her huXnd ‘andTlf r"" protecting 

claimiag under him. EVsuch^X shall s.a“fc^^^^ 

Mmmenced, and shall, as regards all persons dealing wirh th^ wife i„ rTa‘ej 

thereon, be conclusive as to such time. ^ m reliance 

29. The husband or any creditor of, or person claiming under him mav 

r^i^ir^^c tll^i ^Hsc^ll^ir^r^^ * * I, was made for 

orders. discharge or variation thereof, and the Court if 

c. A desertion has ceased, or if for any other reason it 

ninks fit so to do, may discharge or vary the order accordingly. ^ 

30. If the husband, or any creditor of, or person claiming under the hus- 

Liabfiity of husband seizing nnt^Vto hold any property of the 

Wife S property after notice notice of any such order, he shall be liable 

"der. at the suit of the wife (which she is hereby empowered 

to bring), to return or deliver to her tbo 
perty, and also to pay her a sum equal to double its value. ^ 

31 - So long as any such order of protection remains in force, the wife shall 

Wife’s legal position during t^on'^of her InThe 
continuance of order. j position in all respects with 

regard to property and contracts and snino- V • 
sued, as she would be under this Act if she obtained a decree of judicial s^paratio^^^ 

VII.— Restitution of Conjugal Rights. 

32. When either the husband or the wife has, without reasonable excuse 

Petition for restitution of '^“h‘lrawn from the society of the other, either wife 
wnjugal rights. husband may apply, by petition to the District 

nsta, and ,h. Com,, on Sng sa.istdXe'^S 

uch petition, and that there is no legal ground why the application should 
granted, may decree restitution of conjugal rights accordingly. 


,. LEG. REF. 

of 1925 Succession Act (XXXIX 

_ NOTES. 

^1/ ^Delay to be culpable must be 
e hat in the nature of connivance or ac- 

**^clay” must be the sort of delay 

^ show the petitioner to have been 

tTi#> ^ of the husband or wife as 

case may be. 271.0.604=8 L.B.R. 256; 

in ^ ^ Christian brought 

ordmaryway on the original side of the 


*^ot under the Matrimonial 
jurisdiction, praying for a declaration tHThe 

marriage between the parties to the suit wat 

valid and for restitution of conjugal rights th^ 
judge has jurisdiction while making the declar 
ation to pass an order for restitution of coniupal 
rights. 32 Bom.L.R. 17=1920 B ior Tt»^ 
petition for restitution of conjuffai rieht^ i? ^ 
sufficient if one of the oaXf r3 
gnstian rcHgion, He„, th"at t'hl 

^ entertain a petition 

instituted by a Russian lady who is a C, "n 

and a ChnsUan against her husband who is a 
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TvT 1,- V. 11 Uf- r»lp;irled in answer to a petition for restitution of conjugal 
33. Nothing shall be J ^ 

Answer to petition. separation or for a decree of nullity of marriage. 


\ 7 TTT _ TAamaOKS and CoSTS 


34. Anv husband may, either in a petition for dissolution of marriage or 

for judicial separation, or in a petition to the District 
Husband may claim Qourt or the High Court limited to such object only, 
damages from adulterer. claim damages from any person on the ground of his 

having committed adultery with the wife of such petitioner. 

Such petition shall be served on the alleged adulterer and the wife unless 
the Court dispenses with such service, or directs some other service to be substi- 


tuted. • j V 

The damages to be recovered on any such petition shall be ascertained by 

the said Court, although the respondents or either of them may not appear. 

After the decision has been given, the Court may direct in what manner 

such damages shall be paid or applied. 


rjc;. Whenever in any petition presented by a husband, the alleged adulterer has 
^ been made a co-respondent, and the adultery has been 

Power to order adulterer to established, the Court may order the co-respondent to 
pay costs. whole or any part of the cost of the proceedings : 

Provided that the co-respondent shall not be ordered to pay the petitioner’s 


costs— 

NOTES. husband. Heldy that this was not a case in 

Parsi, the marriage itself having been celebrated which damages could be awarded to the peti- 

under the French Law. Effect of words “or tioner against the co-respondent, but that the 
respondent” inserted in S. 2 of the Act by Act co-respondent might be directed to pay the 
XXX of 1927 considered. 32 Bom.L.R. 1046= costs of the petitioner. 1931 O. 259=8 O.W. 

1930 B. 385 (F,B.). N. 168. Per Marten^ C. J .—‘*In every divorce 

Sec. 33.— See 38 B. 125 = 20 I.C. 492=15 case one principal element is that the marriage 

Bom.L.R. 593. should be proved strictly and in general a 

Sec. 34 .—Principle in awarding damages certificate of marriage should be produced . . . 
against a co-respondent in divorce proceedings Indian Courts have no jurisdiction to dissolve 
is to ascertain what loss the husband has the marriage of persons who are not domiciled 
suffered; the object is not to punish. The in India or persons who are not Christians. . . 
means of the co-respondent are not a relevant In such cases it is desirable that independent 
factor. 52 C. 379=29 C.W.N. 350=1925 C. corroborative evidence should be obtained to 
585 (F.B.); 9 O.W.N. 362 = 7 Luck. 683; 98 I. show that the respondent was living in adul- 
C. 1019=19370.34. d/jo 39 P.L.R. 666= tery with the co-respondent. 51 B, 1026= 
1937 Lah. 417 (F.B.). Damages are award- 105 I.C. 871 = 1927 B. 594. The causes of 
ed for the injury done to the husband in action against the co-respondent for damages 
alienating his wife’s affections. A husband and against the wife for divorce arc different 
who is himself responsible for his wife’s mis- and distinct although upon the true construc- 
conduct or who condones his wife’s adultery tion of the Divorce Act, the same defences are 
with the co-respondent cannot claim damages open to these claims. It is not right to say that 
from the latter. 165 I.C. 392 = 1936 O.W.N. because the Court has no jurisdiction to grant 
938. Amount spent over marriage is the a decree for divorce, it cannot treat a petition as 
tangible source for determining damages. A one for damages and give relief. It is clear, 
successful petitioner is entitled to much more however, that the damages suffered by the 
irrespective of the capacity of co-respondent to petitioner will be different according as he is 
pay. 1935 N. 49 (S.B.); 31 N.L.R. 184=156 getting a decree for divorce or is not to get a 
I.C. 1008. The object of passing a decree decree for divorce. 56 C. 530=1929 C. 599. 
for damages is to give the husband compensa- Where the District Judge has found that the 
tion for the loss which he has sustained. In petitioner was only entitled to a certain sum as 
order to determine what loss the petitioner has damages his order directing the payment of an 
sustained by his wife’s adultery it is necessary additional amount into Court in the event of the 
to consider the circumstances of their married co-respondent not marrying the respondent 
life from the beginning. When it appeared within a certain time is bad in law. 11 L. 303 
that from the very beginning of their life in = 1930 L. 321 (i) (S.B.). Where a decree was 
India the petitioner had thought time and again passed for the dissolution of marriage and the 
of means by which he might rid himself of his Court found that a sum of Rs. 1,500 directed to 
•wife and it was further found that he had be paid by the co-respondent would be sufficient 
himself committed adultery with the woman compensation to the plaintiff it was decreed 
.and engineered her divorce from her first further that a sum of Rs. 12,000 should be paid 
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(i) if the respondent was, at the time of the adultery, living apart from 
her husband and leading the life of a prostitute, or 

, co-respondent had not, at the time of the adultery, reason to 

believe the respondent to be a married woman. 

Whenever any application is made under section 17, the Court, if it thinks 

Power to order litieious g™ynds or no sufficient ground 

intervenor to pay costs. intervening, may order him to pay the whole or any 

part of the costs occasioned by the application. 

IX.— Alimony. 

36. In any suit under this Act, whether it be instituted by a husband or a 
Alimony pendente lile. wife, and whether or not she has obtained an order of 

pending the suit. protection, the wife may present a petition for alimony 

u husband ; and the Court, on bein^ 

satisfied of the truth of the statements therein contained, may make such ordef 

deem ju^t payment to the wife of alimony pending the suit as it may 

r.f fh. alimony pending the suit shall in no case exceed one-fifth 

of the husband s average nett income for the three years next preceding the daS 

of the order, and shall continue, m case of a decree for dissolution of marriage 
Ssf may be°^absolute or is confirmed, as the 

37 - The High Court may, if it thinks fit, on any decree absolute declaring 
Power to order permanent a marriage to be dissolved, or on any decree of iudicial 
a unony. separation obtained by the wife, 

the’ Confirmation of any 


. . NOTES. 

into Court in the event of the co-respondent 
lailing to marry the respondent within six 
months of the confirmation of the decree heldy 
that the further direction regarding Rs. 12,000 
in contravention of S. 34 of the Divorce Act 
ana that the same should be disallowed. 11 L. 

303. 

Sec. 36 .—A Court has discretion to give 
imony pendente lite if it thinks it reasonable and 
just, especially where the wife avers that she had 
wnlorcedto prostitution by her husband. 49 
• • 203=12 S.L.R. 89. As to quantum of 
alimony, see 132 I.C. 771 = 1931 O. 365. Where 
P . bon by the wife for the dissolution of her 

dismissed. Appellate Court 
to continue the order of alimony on 
__f^f^^i^^ftion of an appeal by her till the 
CnVirf^^* appeal and till such time as the 

der« th tmless the appellate Court consi- 

tn A' conduct of the wife has been such 
T tsentitle her to an order of maintenance. 

flZfo oft L- 5» On this section, see 

for tS^ 9 - I-C. 699. Where a petition 

adiiUfr, j ofniarriage on the ground of 
the w!7 ^ and is filed by the husband and 
alWsif;^ enters an appearance and denies the 

to absolute right 

suffirw»nt ^ ^,o®band to furnish her with funds 

factorv A *r doable her to make a full and satis- 
fromTfMirf obtain such assistance 

stances ^ ^ reasonable under the circum- 
44 A. 745=1922 A. 504 (F.B.). A 


husband, may, in a proper case on the wife’s 
apphcation, be ordered by the appellate Court 
to provide for the costs of the wife’s appeal 
against a decree nisi for divorce, but such a 
procedure should be adopted only after careful 
scrutiny and should be refused when facts do 
not justify it. 44 C. 35 = 37 I.C. 216 = 21 C.W. 
N. 711. Where a husband seeks dissolution of 
the marriage on the ground of the wife’s adul¬ 
tery the latter should ordinarily be allowed costs 
from her husband to enable her to defend herself 
upon the charge, unless there are special reasons 
to the contrary. When an order for such payment 
IS made, but the amount is not paid, the petition 
should be made to stand out till such costs are 
paid. 1940 All. 93=1940 A.L.J. 737=1940 O. 

602=1940 A.W.R. 

500 ; Net income merely means income 
after allowmg for the cost of collection, income- 
tax and similar deductions. Net income does 
not mean any sum which is left over after the 
husband has spent all that he considers neces¬ 
sary for his maintenance. 1939 Cal. 753. 

Sec. 37 .-—S. 37 gives the Court discretion to. 
give an order for permanent alimony on any 
decree of judicial separation obtained by the 
vnfe but It does not strictly negative the power 

«^ake similar provision for a 
wife against whom a decree of judicial separation 
has been passed at the instance of the husband. 
A decree of judicial separation does not dissolve 
Ae Ue of marriage, and while the parties remain 
husband and wife, it is only fair Ld equiSble 



2278 


[S. 37 


The Civil Court Manual (Imperial Acts). 


order that the husband shall, to the satisfaction of the Court, secure the 
wife such gross sum of money, or such annual sum of money for any not 

exceeding Lr own life, as having regard to her fortune ^tiy), to the aWity of 
the husband, and to the conduct of the parties, it thinks reasonable, and lor that 
purpose may cause a proper instrument to be executed by all necessary parties. 

In every such case the Court may make an order on the husband for pay- 

ment to the wife of such monthly or weekly sums 
Power to order monthly or fQj- her maintenance and support as the Court may 
weekly payments. think reasonable : 


Provided that if the husband afterwards from any cause becomes unabk 
to make such payments, it shall be lawful for the Court to discharge or modify 
the order, or temporarily to suspend the same as to the whole or any part of the 
money so ordered to be paid, and again to revive the same order wholly or in part, 

as to the Court seems fit. 



NOTES. 

that the husband should ordinarily contribute to 
the support of the wife. 1935 O.W.N. 103 = 
1935 O. 133. It is the District Court whose 
order for dissolution of marriage was confirmed 
by the High Court, that has got jurisdiction in 
a petition for alimony. 40 B. 100=31 I.C. 331 
= 17 Bom.L.R. 948. As no the quantum of 
alimony to be awarded, see 132 I.C. 77 * —^ 93 * 
O. 365. A decree nisi for divorce for adultery 
having been obtained against a wdfc, it is left to 
the discretion of the Court to grant alimony to 
her under the particular circumstances of the 
case. 38 A. 688 = 37 I-C. 143 —*4 A.L.J. 786. 
A wife, who was held to be innocent at the 
time of divorce, is not disentitled to alimony by 
her alleged misconduct after the divorce. There 
is no rule that in granting maintenance to a 
wife who has obtained a divorce the “t/um sola el 
casta'* clause should invariably be inserted. 25 
S.L.R. 458= 1931 S. 112. The dum sola et casta 
clause must be inserted in an order granting 
alimony ; it will never be inferred. If there is 
no such clause in the order granting alimony to 
the wife, the order could not be varied or dis¬ 
charged on the ground of subsequent unchastity. 
1939 A.L.J. 572=1.L.R. (1939) Ail. 819=1939 
All. 696, Under S. 37 the Court has power to 
make an order for payment of a lump sum for 
maintenance. 39 B. 182=27 I.C. 494=17 
Bom.ly.R. 56. The words “for any time not 
exceeding her own life” qualify “annual sum” 
and not “gross sum.” The word “secure” 
would ordinarily include “pay” (Ibid.) Under 
S. 37 the power to make any order on the hus¬ 
band to secure a gross sum or annual income 
for the wife can only be exercised on the pass¬ 
ing of the decree. An order directing the 
husband to furnish security made four years 
after the decree for judicial .separation is, there¬ 
fore, without jurisdiction. If such an order is 
not drawn up and filed, the Court has power 
to vacate it without an application for review 
being made to it. I.L.R. (1938)2 Cal. 22 = 42 
C.W.N. 317—1938 Cal. 321. Under S. 37 the 
Court has power to make an order on the 
husband to secure a gross sum or annual income 
for the wife. In addition it has also the power 
to order him to pay to the wife such monthly 
or weekly sums for her maintenance and support 
as it may think reasonable. There is however 
no power given by the section which enables 


the Court to compel the husband to secure such 
monthly or weekly payments. I.L.R. (1938) 2 
Cal. 22 = 42 C.W.N. 317=1938 Cal. 321. See 
also 1938 Oudh 171 = 1938 O.W.N. 5 .* 3 ' 
Decree absolute dissolving marriage—Petition 
for alimony, 15 years after decree—Power of 
Court to grant after such delay. 44 M. 987 = 

41 M.L.J. 269. The words “on any decree” in 
S. 37 should be construed as meaning “ at the 
same time as or after reasonable time 
after the passing of the decree”. Circum¬ 
stances of each case will determine what 
is reasonable time. {Ibid.) If a husband's suit 
for dissolution of marriage on the ground of his 
wife's adultery is dismissed on the ground that 
the adultery alleged was not proved, the Court 
cannot as part of the decree in the suit grant 
permanent alimony to the wife. 46 M. 133= 
43 M.L.J. 763=1923 M. 211. Where the hus¬ 
band is gaining his income by his own personal 
exertions, the Court as a general rule will not 
give the wife more than one-third of his income 
as alimony, no matter how gross the misconduct 
of the husband has been. As a general rule 
half of the husband’s income is only allotted in 
those cases where a wife has on marriage 
brought the husband a considerable sum of 
money or other property. 1931 O. 365 = 80. 
W.N. 851. Where the income of the husband 
was proved to be something over Rs. 1,000 a 
month, heldy that it was reasonable to fix tlie 
alimony of the separated wife at Rs. 260 a 
month. 58 M.L.J. 29= 1930 M. 154. Where 
a decree of judicial scpaiation has been obtain¬ 
ed by the wife, and the District Judge has 
made an order on the husband for payment to 
the wife of a monthy or weekly sum byway of 
permanent alimony, the Court has power to 
make a subsequent order increasing the amount 
of such alimony if the circumstances are such as 
tojustify an increase. 54 M. 774=35 C.W.N. 
1185=1931 P.C. 234=61 M.L.J. 367 (P.C.) 
It is difficult to apply any definite principle for 
the purpose of fixing the gross amount payable 
to a wife. Considerations as to the existence of 
debts and increase of illegitimate family arc 
quite irrelevant for such a purpose. 174 I.C, 
901 = 1938 O.W.N. 513=1938 O. 171. 

Arrears of alimony and costs—Order for 

PAYMENT IN INSTALMENTS—PROPRIETY. —.Although 
the arrears of alimony and costs are ordinarily 
payable at once, the Court may, having regard 
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38. In all cases in which the Court makes any decree or order for alimony 

Court may direct paymerrt u "^ 7 . ‘O either to the wife 

of alimony to wife or to her Or to any trustee on her behalf to be approved 

trustee. by the Court, and may impose any terms or restrictions 

^ . . which to the Court seem expedient, and may from 

time to time appoint a new trustee, if it appears to the Court expedient so to do. 

X.— Settlements. 

39 - Whenever the Court pronounces a decree of dissolution of marriage 

Power to order settlement 

of wife’s property for benefit ^^rie to appeal to the Court that the wife is entitled 
of husband and children. any property, the Court may, if it think fit orHer 

such settlement as it thinks reasonable to be made of 

the^mSg:: oT of both"^^^°'’ 

Any instrument executed pursuant to any order of the Court as the time 
of or after the pronouncing of a decree of dissolution of marriage or judicial sepa- 
lation shall be deemed valid notwithstanding the existence of the"^ disabilitv^of 
coverture at the time of the execution thereof. ^ 

The Court may direct that the whole or any part of the damages recovered 

under section 34 shall be settled for the benefit of the 

children of the marriage, or as a provision for the 
maintenance of the wife. 

40. The High Court, after a decree absolute for 
dissolution of marriage, or a decree of nullity of 
marriage, ^ ^ 

nullh, Disyict Court, after its decree for dissolution of marriave or of 

nullity of marriage has been confirmed, ^ 


Settlement of damages. 


Inquiry into existence of 
ante-nuptial or post-nuptial 
settlements. 


NOTES. 

poverty of the parties, make them pay¬ 
able in monthly instalments. 4.1 P.L.R. ^^7= 
1939 Lah. 404. 

Sec. 37 , paras. 3 and 4 : Scope of—Power 

TO SUBSTITUTE ORDER UNDER PARA. 3 FOR PRIOR 
ORDER UNDER PARA. 4.—The provisions of 

paras. 3 and 4 of S. 37 are alternatives at the 
iscretion of the Court. They are merely alter- 
a lye methods of protecting the successful 
petitioner, the wife. The proviso to the section 
erms relates only to the provisions in para. 4 
or monthly and weekly payments, and it does 
0 in terms provide for any increase in the 

payments. Though a prior order 
nnw niade under para. 4, a Court has 

j ^ fresh application to pass an order 
thf^ fk* 3 * The correct interpretation of 

seril . 37 is that the husband is to 

is to b ^ k^ ^ gross sum of money which 
annnaf disposal in the same way as the 

Dowpr money. The section does give 

p wcr to direct a money payment. 1938 O.W. 

321 ^ ^ Oudh 171. See also 1938 Cal. 


_I^iscRETioN—E xercise of 

und^r given to the Court 

modify nr ^ prowso to S. 37 to discharge, 

cretionarr order for alimony is dis- 

Go„-f should not be exercised by the 

n fi^our of applicant who has un- 


an order for alimony in so far as it concerns 
future payments that is. as to payments which 
are to become due in future. The Court has 
no power to remit arrears and has no jurisdic¬ 
tion to declare that the husband should not be 
liable to make good sums of alimony which 
have already accrued due under the decree in 
execution proceedings or otherwise. I L R 

(1938) All. 213=1937 a.l.j. 1363=1938' 

Sec. 38 .—Alimony should usually be allowed 
from the date of service of summons upon the 
respondent; but where no summons has been 
served it should be from the time the latter 
entered appearance. Income-tax and insurance 
premia can be deducted, but not the expenses 
ot a son s education in calculating the net 
income of a person for granting alimony to his 

14 M 89 176. See also 

Sec. 39 . There is no power under the 
Divorce Act to make any provision for the 
maintenance of children who are no longer 
minors under the Act. 58 M.L.J. 29== 1930 M. 
*54 


Sec. 40 .—The power given to the Court 

40 IS a discretionary one 
the discretion must be 

judicially. It is of course open to a guilty 
party to make an application under S. 40 

reasonably delawH'" appheation should not be readilv 

(■ 938 ) An. 2.3=1,^'' aTJ'T r "• fi t. ^ circumstances exisl 

>a>. Underth^JP??. ^W; '3.<i3= 1938 All. which make it just and proper to make Tn 

order upon the application of a guilty parw 
varying a setdement, the status guo should 


Underthr '363= 1938 All. 

jurisdi«,V.n ^ 1 Pccyiso to S. 37 the Court has 

nly to discharge, modify or suspend 
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mav inauire into the existence of ante-nuptial or post-nuptial settlements 

nrnnprfv settled whether for the benefit of the husband or the wite, or oi tne 
children (if any) of the marriage, or of both children and parents, as to the Court 

seems fit • 

Provided that the Court shall not make any order for the benefit of the 
parents or either of them at the expense of the children. 

XL —Custody of Children. 

41. In any suit for obtaining a judicial separation the Court may from time 

to time, before making its decree, make such interim 
Power to make orders as orders, and may make such provision in the decree, as 
to custody of children in suit <ieems proper with respect to the custody, mainte- 
for separation. education of the minor children, the marriage 

of whose parents is the subject of such suit, and may, if it think fit, direct proceed¬ 
ings to be taken for placing such children under the protection of the said Court. 

42. The Court, after a decree of judicial separation, may upon application 

(by petition) for this purpose maike, from time to 
Power to make such orders time, all such orders and provision, with respect to 
after decree. custody, maintenance and education of the minor 

children, the marriage of whose parents is the subject of the decree, or for placing 
such children under the protection of the said Court, as might have been made 
by such decree or by interim orders in case the proceedings for obtaining such 

decree were still pending. 

In any suit for obtaining a dissolution of marriage or a decree or nullity 

of marriage instituted in, or removed to-a High Court, 
the Court may from time to time before making its 
decree absolute or its decree (as the case may be) 
make such interim orders, and may make such provi¬ 
sion in the decree absolute or decree. 


43 


Power to make orders as 
to custody of children in 
suits for dissolution or nullity. 


NOTES. 

remain undisturbed. The Court should not 
ordinarily deprive an innocent party of any 
interest which he or she takes under a settle¬ 
ment, even though it be for the benefit of the 
children of the marriage. I.L.R. (1938) All. 95 
= 1937 A.L.J. 1368—1938 All. 1126. 

Sec. 41 .—Appeal lies from order of Court 
fixing amount of maintenance under S. 41. 
1937 Lah. 862. 

Secs. 41 and 43 .—The order passed by the 
District Judge about maintenance under S. 41, 
terminates when a final order is passed under 
S. 43, and S. 41 gives the Court a very wide 
discretion to fix such maintenance as it thinks 
fit. High Court will not therefore ordinarily 
interfere with an order fixing the amount of 
maintenance unless it appears to have been 
passed in disregard of the evidence and is 
clearly unreasonable. 1937 Lah. 862. 

Sec. 42 — Decree of Judicial separation.— 
Custody of children—Consideration. —It 
cannot be contended that in cases of judicial 
separation, the custody of daughters as a rule 
should be given to the mother in preference to 
the father. No hard and fast rule can be laid 
down in this matter. The paramount considera¬ 
tion must always be the welfare of the children. 
Where the father is held entitled to a decree of 
judicial separation and he has not been found 
guilty of any conduct which could disentitle him 


from the custody of his children and he holds a 
respectable position in life and is in a better 
position to give them a decent education and to 
provide and look to their upbringing and the 
mother’s past conduct shows that if the children 
are left with her, she is sure to alienate their 
affections from the father, the Court would 
exercise a wise discretion in allowing the father 
who is in law natural guardian of his minor 
children to have their custody. 1935 O.W.N. 
103=1935 O. 133. Fer Phillips^ y.—li seems 
to me most improper that a Court of Matri¬ 
monial jurisdiction should not have power to 
pass orders as to the custody and maintenance 
of unmarried girls above the age of 13 or of 
boys over 16. Since 1869 great strides have 
been made on education and it cannot now be 
said that education always ceases in the case of 
girls at 13 and in the case of boys at 16, 
nor are they usually in a position to find for 
themselves at that age. In my opinion the 
definition of minor children in S. 3 (5) requires 
amendment. 58 M.L.J. 29=1930 M, 154. 

Sec. 43.—It is no doubt true that prima 
facie the innocent party is entitled to the custody 
of the children 01 the marriage. But there is 
no hard and fast rule on the subject. The 
matrimonial offence which justified die divorce 
is not always sufficient to disentitle the mother 
to the custody of her daughter. The paramount 
consideration is the interest of the children. 
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and in any such suit instituted in a District Court, the Court may from 

time to time, before its decree is confirmed, make such interim orders, and may 
make such provision on such confirmation, ^ 

as the High Court or District Court (as the case may be) deems proper 
with respect to the custody, maintenance and education of the minor children 
the marriage of whose parents is the subject of the suit ; ’ 

fit, direct proceedings to be taken for placing such 
children under the protection of the Court. ^ ° 

Power to make such orders ditoim.vfn after a decree absolute 

after decree or confirmation. dissolution of marriage or a decree of nullity of 

marriage, ^ 

and the District Court, after a decree for dissolution of marriage or of 
nullity oi marriage has been confirmed, ^ ^ 

may upon application by petition for the purpose, make from time to time 
all such orders and provision, with respect to the custody, maintenance and edii 
cation of the minor children, the marriage of whose parents was the subject of 
the decree, or for placing such children under the protection of the said Court 


NOTES. 

Where the child of tender years has been living 
with her mother all along, the mother was 
•*extremely devoted to her, it would be a great 
shock for the child to be separated from the 
mother, the father was practically a stranger to 
the child, and the child could be better main¬ 
tained by the mother than by father. Heldy 
that the mother was entitled to custody of her 
daughter in preference to the father, though the 
former was the ‘guilty’ party. 9 O.W.N. 362 = 
1932 O. 182. In cases coming under the 
Indian and Colonial Divorce Jurisdiction Act 
when an order is made for the custody of a 
lyinor child, the order is not to be expressly 
limited in point of time to any particular period. 
1940 Rang.L.R. 674=1940 Rang. 303. The 
power of Court to make any order for the 
custody of a minor child, the marriage of whose 
parents is the subject of a suit for obtaining a 
dissolution of that marriage, is limited to making 
an order in respect of such child only so long as 
that child remains a minor child within the 
meaning of the Divorce Act. The proper 
practice to be followed in Burma is to limit the 
order for custody to the age which is fixed by 
3 (5) of the Act and also to direct that the 
person to whom is given the custody should not 
remove the child outside the jurisdiction of the 
ou^t without its sanction. 1939 Rang.L.R. 
^ 7—1939 Rang. 352. An order under S. 43 

the custody and maintenance of 
0 1 dren, is an ad interim order liable to termi- 
fr confirmation of decree by the 

and hence such an order should 

niof • ^^7 decree nisi by 

Judge for dissolution of marriage. 54 
i-U 943=142 p.R. iQiQ X As to the cir- 


-- * 9^9 (S.B.) iio vv/ 1.11V.. V..11' 

considered, see 27 A.L.J 
Lah.’862.^‘^' ^ 77 * See also 193^ 

—Where a person had 
riatr- decree nisi for dissolution of mar- 

bp^ri*^-* custody of the children and dies 

Cfiiirf by the High Court the 

derr#.- c , jurisdiction to confirm the 

malfP o tiissolution of the marriage or to 

ny order as regards the custody of the 

C. C. M .—286 


children 50 C 153=1923 C. 426, 

The G. P. Code, by S. 45, Divorce Act 
applies to petitions under the Divorce Act and 
under the C. P. Code, a next friend is not 
required over the age of 18. Therefore a 5 rl 
over 19 IS not a minor within the meanin/of 
S. 49 and can file a petition under 40 
Divorce Act. 55 A. 243 = 1930 ALT ifift — 

135(2). The" Wrfe 

that the question of damages shall be ascer¬ 
tained by the Court and under S. 45 the oro- 
cedure subject to the provisions of the Divorce 
Act is to be^ regulated by the C. P. Code. It 
IS therefore incumbent on the Court in a suit 
for dissolution of marriage to frame issues and 
among those issues there should be an issue 
for damages. The Court should also state its 
grounds for assessing the damages at a parti¬ 
cular figure. 1933 S. 134 (0 = 143 I.C. 829., 
A party should not be lightly excused from 
effecting personal service of the petition. See 
49 B. 368=27 Bom.L.R. 251 = 19256.231. 

same case as to when service by registered 
post is proper. In India, in divorce proceedings 
instituted by a wife, the Court has no powlr 
to allow the alleged adulteress to be made a 
party, and so to cross-examine the witnesses 
for petitioner, give evidence and call witnesses 
herself. But in intervention proceedings the 
person with whom the petitioner is said to 
have committed adultery may be called as a 
witness, to R. 115=1932 R. 73. Petition for 
divorce—Co-respondent as a necessary party— 
Notice, service of—Beat of drum and affixture 
in Court-house—Notice when can be dispensed 
with. See 56 C. 276=1929 C. 276. 

Wife’s CosTS.-*r I.L.R. (1940) All. 802 = 
1940 A.L.J. 737=1940 All. 93. 

CoSTS^ OF UNSUCCESSFUL APPEAL BY WIFE._ 

There is no practice which requires the Court 
to make the husband pay the costs of an un- 
^ccessful appeal by an unsuccessful wife fin 

388. 

bee. 44 .—Where a decree for dissolution of 
marriage granted by a District Judge is con 
firmed by the High Court, the jurisdiction to 
entertain an application for the custody of the 
child or for arrears of maintenance lies with 
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as might have been made by such decree absolute or decree (as the case may be), 
or by such interim orders as aforesaid. 

XII.—Procedure. 

45. Subject to the provisions herein contained, 
Code of Civil Procedure to proceedings under this Act between party and party 
apply* shall be regulated by the Code of Civil Procedure. ^ 

46. The forms set forth in the Schedule to this Act, with such variation 

as the circumstances of each case require, may be 
Forms of petitions and state- used for the respective purposes mentioned in such 

schedule. 

47. Every petition^ under this Act for a decree of dissolution of marriage 

or of nullity of marriage, or of judicial separation 
Stamp on petition. 3r* * * * sh^ll * *] State that there is not 

Petition to state absence of collusion or connivance between the petitioner 

collusion. s 1 1 . . 

and the other party to the marriage ; 

the statements contained in every petition under this Act shall be verified 
^ -c j by the petitioner or some other competent person in 

Statements to e ven e . manner required by law for the verification of plaints, 

and may at the hearing be referred to as evidence. 

48. When the husband or wife is a lunatic or idiot, any suit under this Act 

(other than a suit for restitution of conjugal rights) 
Suits on behalf of lu- brought on his or her behalf by the committee 

* * or other person entitled to his or her custody. 

49. Where the petitioner is a minor, he or she shall sue by his or her next 

o . , friend to be approved by the Court; and no petition 

ui s y minors. presented by a minor under this Act shall be filed 

until the next friend has undertaken in writing to be answerable for costs. 

Such undertaking ^[* * *] shall be filed in Court, and the next friend 

shall thereupon be liable in the same manner and to the same extent as if he were 
a plaintiff in an ordinary suit. 

50. Every petition under this Act shall be served on the party to be affect- 


Statements to be verified. 


LEG. REF. 

^ See now the Code of Civil Procedure (Act 
V of 1908). 

2 For Court-fee, see Court-Fees Act (VII 
of 1870), Sch. II, No. 20. 

^The words “or of reversal of judicial separa¬ 
tion, or for restitution of conjugal rights, or 
for damages, shall bear a stamp of five rupees, 
and”, and the words “in the first, second, and 
third cases mentioned in this section,” were 
repealed by the Court-Fees Act (VII of 1870), 
For Court-fee, see Art. 7 of Sch. 11 to that 
Act. 

^Thc words “shall bear a stamp of eight 
annas and” were repealed by ibid. 

NOTES. 

the District Judge. The High Court has in 
such a case no jurisdiction to hear the appli¬ 
cation. 187 I.C. 272 = 1940 Lah. 82 (S.B.). 

Sec. 45 .—It is clearly in the interests of 
justice that a party who is named in a divorce 
plaint as being one of the persons with whom 
the respondent is alleged to have committed 
adultery should be allowed to intervene and 
defend his or her character against the asper¬ 
sions which have been levelled against her. 
There is very grave doubt as to whether tlic 


person so named has the right under the law 
as it stands at present, to claim to be added 
as a party to the divorce proceedings. Hence 
amendment of Divorce Act suggested. 57 A. 
884= 163 I.C. 802= 1936 A. 488. See also 1935 
C. 456. 

Secs. 45 and 51 : Evidence by Affidavit— 

Courts power to allow. —In proceedings 
for divorce, the Court has power to allow 
evidence to be given by the petitioner and her 
witness by affidavit, by virtue of S. 45 of 
the Divorce Act, which makes the provisions 
of the Code of Civil Procedure applicable 
and also by virtue of S. 51 of the Act. 38 C. 
W.N. 969. 

Sec. 49 .—A girl over 19 is not a minor 
within the meaning of S. 49 and can file a 
petition for divorce under this section. 55 A. 
243=1933 A.L.J. 168=1933 A. 135. 

Sec. 50 .—Heldf that in a petition for divorce 
the co-respondent is a necessary party, that 
sufficient steps should be taken to serve notice 
on the respondent and co-respondent before an ox 
parte decree is passed and that an order sliouldbe 
announced in the village by beat of drum and 
that the proper notice should be put up at the 
Court-house. The Commissioner has a dis¬ 
cretion under S. 50, Divorce Act, to dispense 
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Service of petition. 


ed thereby, either within or without British India, in, 

such manner as the High Court by general or special 
order from time to time directs ; 

Provided that the Court may dispense wdth such service altogether in case 
It seems necessary or expedient so to do. 

51. The witnesses in all proceedings before the Court, where their attend- 

Mode of taking evidence examined orally, and any 

party may offer himself or herself as a witness, and 

shall be examined, and may be cross-examined and re-examined, like any other 
witness : ^ 

Provided that the parties shall be at liberty to verify their respective cases 
in whole or in part by affidavit, but so that the deponent in every such affidavit 
shall, on the application of the opposite party, or by direction of the Court, be 
subject to be cross-examined by or on behalf of the opposite party orally, and 

‘^^o^s-examination may be re-examined oral y as aforesaid by or on 
behali or the party by whom such affidavit was filed. 

52. On any petition presented by a wife, praying that her marriage may be 
Competence of husband and dissolved by reason of her husband having been guilty 

evidence as to of adultery coupled with cruelty, or of adultery coupled 
ty or desertion. With desertion without reasonable excuse, the^husb^and 

? be competent and compellable to give evidence of or 
leiating to such cruelty or desertion. 


Power to close doors. 


53 * The whole or any part of any proceedino- 
under this Act may be heard, if the Court thinks fit 
wdth closed doors. ’ 

54 - The Court may from time to time adjourn the hearing of any petition 
Power to adjourn. under this Act, and may require further evidence 


thereon if it sees fit so to do. 


55 


All decrees and orders made by the Court in any suit or proceeding 

Enforcement of and ap- shall be enforced and may be appealed ^ 

peal from orders and manner as the decrees and orders of 

“^‘^‘■ees- the Court made in the exercise of its original civil 

, jurisdiction are enforced and may be appealed from 

under the laws, rules and orders for the time being in force : 


LEG. REF. 

ror Court-fee on memorandum of appeal, 
of i^o)^ Court-Fees Act (VII 

NOTES. 

ought not to be exercised 
^ proper case has not been made out 
P^i^^oner. 56 G. 29=1929 C. 276. 

in whirk^^ —^*^5^cr S. 50 the manner 

i*? tn u ^^rvice of petition is to be effected 

J I p oi Court. 

of general^Ti^ ^ the absence 

cour-ip xatU on the subject the proper 

resnnnfl service cannot be effected on the 
sS 'P the Court for a 

The Pnnrt^^^Mi is to be effected, 

by the Fn tbe principles laid down 

Sec srt 55 I-G 269. 

S 4.38 C.W.N. 969, cited under 

■solution ^ petition by a wife for dis- 

■of all tliA filed in India, evidence 

Witnesses including the petitioner 


was taken on commission in England, thouo-h 

ought to have given evidence in 
the Court Itself. Held, that, as the petitioner 
was the wife and completely at the mercy of 
her husband so far as her means were con- 
cerned and necessarily with regard to her 
opportunity of travel to India, the evidence 
though taken on commission could be accepted 
in view of the law as to evidence on commis- 
Sion in England 167 I.C. 743=18 Pat. L. T. 
686=1937 Pat. 82. 

^ec. 55 .—The language of S. 55 provides 
expressly for an appeal from all orders passed 
by the District Judge. It is one of the sec¬ 
tions dealing with ‘procedure’ and must apply 
only to the procedure to be followed andThe 
Court to which appeals lie. An appeal lies 
from an order of the Court fixing amount of 
maintenance under S. 41. 1937 Lah. 862. 

also 1937 Lah. 417, cited under S. 17, subra. 
During the proceedings under the Divorce Act 
Court passed an order after hearing the areu ’ 
ments of parties. Party affected by order 
appealed. The opposite party contended tha. 
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Provided that there shall be no appeal from a decree^ if oJdeJ S the 
for dissolution of marriage or of nullity of marriage : nor from the order 

High Court confirming or refusing to confirm such decree • 

Provided also that there shall be no appeal on 
No appeals as to costs. subject of costs only. 

56. Any person may appeal to Her Majesty in Council froiii any deCTCe 
Appeal to Queen in (other than a decree nisi) or order under this Act 
Council. k a High Court made on appeal or otherwise, 

and from any decree (other than a decree nisi) or order made in the exercise 
of original jurisdiction by Judges of a High Court or of any Division Court trom 
which an appeal shall not lie to the High Court, 

when the High Court declares that the case is a fit one for appeal to Her 
Majesty in Council. 


XIII.— Re-marriage. 


57. When six naonths after the date of an order 
Liberty to parties to marry ^ High Court confirming the decree for a dissolution 

of marriage made by a District Judge have expired, 

or when six months after the date of any decree of a High Court dissolving 
a marriage have expired, and no appeal has been presented against such decree 
to the High Court in its appellate jurisdiction, 

or when any such appeal has been dismissed, 

or when in the result of any such appeal any marriage is declared to be 
dissolved, 

but not sooner, it shall be lawful for the respective parties to the marriage 
to marry again, as if the prior marriage had been dissolved by death : 

Provided that no appeal to Her Majesty in Council has been presented 
against any such order or decree. 

When such appeal has been dismissed, or when in the result thereof the 
marriage is declared to be dissolved, but not sooner, it shall be lawful for the res¬ 
pective parties to the marriage to marry again as if the prior marriage had been 
dissolved by death, 

58. No clergyman in Holy Orders of the ^[* *] Church of England 

2[* *j shall be compelled to solemnize the marriage 
English clergyman not com- of any person whose former marriage has been dis¬ 
pelled to solenmizc mar- solved on the ground of his or her adultery, or shall 

adultery. liable to any suit, penalty or censure for solemnizing 

or refusing to solemnize the marriage of any such person. 


59. When any minister of any church or chapel of the said *] Church 

LEG. REF. 


^The word “United’* was repealed by the 
Repealing Act (XII of 1873). 

*The words “and Ireland** were repealed by 
ibid. 

NOTES. 

appeal was not competent. Heldy that an appeal 
lay from such order under S. 55. 39 P.L.R. 
262 = 1937 L. 176. Order for payment of ali¬ 
mony is to be executed as a decree, and con¬ 
tempt proceedings are not the proper remedy. 
32 G.W.N. 179. See 19 I.C. 53 = 6 Bur. L.T. lo. 

Sec. 56 .—Leave to appeal to Privy Council 
—High Court enhancing rate of alimony for 
wife without her preferring appeal—Question 


of law—Leave conditional of husband placing 
the wife in funds for contesting the appeal. 
See 1930 M. 159=58 M.L.J. 54. 

Sec. 57 .—This section prohibits a re-marri¬ 
age within six months after the decree abso¬ 
lute. 30 I.C. 4*3=38 M. 452. See also 29 
P.R. 1913=19 I.C. 778=22 P.L.R. 1913. A 
second marriage by the successful petitioner in 
a suit for dissolution of marriage within six 
months of the date of the decree for dissolution 
is null and void. 48 C. 636=64 I.C* 
924=25 C. W. N. 710 (F. B.). See 

also 34 A. 203=9 A.L,J. io8. Heldy also that 
the reputed wife was not entitled to any per¬ 
manent alimony. 48 G, 636=25 C.W.N. 710. 


Decree for separation or 
protection order valid as to 
persons dealing with wife 
before reversal. 
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' English minister refusing to perform such marriage service between any 

to perform ceremony to permit P^^sons Who, but for such refusal would be entitled 
use of his church. to have the same service performed in such church 

• rj ^ ^ r ^ chapel, such minister shall permit any other minister 

T if^rh entitled to officiate within the diocese in which 

OT Jhapd. ^ perform such marriage service in such church 

XIV. —Miscellaneous. 

^ . . . — separation or order 

to protect property obtained by a wife under this Act 

shall, until reversed or discharged, be deemed valid 

so far as necessary, for the protection of any person 
dealing with the wife. ^ person 

No reversal, discharge or variation of such decree or order shall 
any rights or remedies which any person would otherwise have eL • ^ 

of any contracts or acts of the wife entered into or Tne beLe„ da« o?’’"!' 
decree or order and of the reversal, discharfe or vari.tlorthSeof 

All persons who in reliance on any such decree or order make anv nav 

ment to, or perrnit any transfer or act to be made or 
done by, the wife who has obtained the same shall 
notwithstanding such decree or order may then have 

S'tL'wTf ’ varied, or the separation 

some time since the making of the decree^w order been^dis^minued 
and indemnified as if, at the time of such paymenMmnsfer or otS^ 

rSrserrr SS dit^nSrse^ar^i^S 

notke Si de^refo^order oSf reSatfon 

or discontinuance of the separation. cessation 

61. After this Act comes into operation, no person 

competent to present a petition under sections 2 and 10 

maintain a suit for criminal conversation with 
his wife. 

62. The High Court shall make such rules under this Act as it may from 

Power to make rules. time to time consider expedient, and may from time 

to time alter and add to the same 

that such rules, alterations and additions are consistent with th^ 
provisions of this Act and the Code of Civil Procedure. ^ 

Oazett^^ alterations and additions shall be published in the Official 


Indemnity of persons mak- 
Ing paymeilt to wife without 
notice of reversal of decree or 
protection order. 


Bar of suit for criminal 

conversation. 


SCHEDULE OF FORMS. 

TVT ^ 

o. I.— Petition by Husband for a Dissolution of Marriage with Damages against 

Co-respondent, by reason of Adultery. 

T , (See sections lo and ^4.) 

In the (High) Court of 

_^e Hon’ble Mr. Justice _To the Judge of 


1 


ip . LEG. REF. 
tion force in Bombay as to confirma- 

Bom. dissolution of marriage. 

of Procedure (Act V 

Sec Ri o . notes. 

0 , Section does not forbid the Crown 


to prosecute and punish an alleged adulterer 
under S. 497, I. P. Code, when moved to do 
so by an injured husband. 1028 L cn-r^o 
I.C. 381. See also 158 I.G. 6=1935 W N 
1015=1935 O. 506. N. 

Sec. 62 ,-See 291.0 178=29 M.LJ. 269. 



2286 


The Civil Court Manual (Imperial Acts). 


The day of 186 . 

The petition of A^B.t of 

Sheweth, « tVip day of j thousand 

eight hundga|i^ said mSgtyour Tetui-er"Wed^ cSd wife at 

3 . That during the three ytTixs immedwte^y exceptions, residing 

one thousand eight hundred and aforesaid and that on divers occasions during the said 

'"j;; rhr<i.t’rwS“ri.w„ c. i., ,n v~ 

house exisis between nje and my said wife for the purpose 

"“S 

seems fit. (Signed) A,B^ 

Form of Verification, . 1 .v • 

I A.B. the petitioner named in the above petition, do declare that what is stated therein 

is true to the best of my information an d belief. _ 

No. 2.— Respondent’s Statement in Answer to No. i. 

the day of 

Between A.B.y petitioner, 

C.B.y respondent and 
X.T.y co-respondent, 

^ n , hv D E her attorney for vakil], in answer to the petition of i 4 .R, says 

,h.. ~£' SKl hil jfc^ « .n, .dutety wi.h X.T.. „ . 11 ^ 

” d.i. (Hod’b..) Cu,. wm „J,c. jhyjd gddo,. 


In the Court of 


No. 3.— Co-respondent’s Statement in Answer to No. i. 

In the (High) Court of 

Between A.B.y petitioner, 

C.B.y respondent, and 
X.T.y co-respondent. 

y r the co-respondent, in answer to the petition filed in this cause, saith that he denies that 
U arliilterv with the said C. B. as alleged in the said petition. 

he g the^aid X.r. prays that this (Hon’ble) .Court will reject the prayer of the said 

petitions and order him to pay the costs of and incident to the said ^ 


]■ 


_Petition for Decree of Nullity of Marriage. 

(Sec section i8.) 

5 ,',1;'Si'SA" JsSfo”' • .86. 

The petition of A.B.y falsely called A.D.y 

Sheweth, ^ thousand eight hundred and , 

vour pe'titioner then a spinster, eighteen years of age, was married in fact though not in law. to C.D.. 

then a r_ said ^ day of , one thousand eight hundred and 

unUl the month of . one thousand eight hundr^ and , your 

petitioner lived and cohabited with the said C.D., at divers places, and parUcularly at 

aforesaid. ^ ^ ^ consummated the said pretended marriage by carnal 

3 * 

copulation* 


ilf the marriage was solemnized out of India, 
the adultery must be shown to have been 
committed in India. 


*The petition must be signed by the ped- 
tioner. 
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said celebration of your petitioner’s said pretended marriage, the 

“ntract of rSrr^age!“'°" impotency or malformation, legally incompetent to enter into the 

to the^subjlcf of^this collusion or connivance between her and the said C.D., with respect 

^°'"is'’nuIl°rd‘toid°" *he said marriage 

(Signed) A,B. 


Form of Verification : see No. i. 


No. 5.—Petition by Wife for Judicial Separation on the Ground 

OF Her HusbandAdultery, 

^ , (See section 22.) 

In the (High) Court of 

To the Hon’ble Mr. Justice [0, To the Judge of ]. 

T'k 7^^ day of 186 . 

Sheweth, The petition of C.S.,of , the\vifeof A.B. 

1. That on the ; ^ day of , one thousand eight hundred and 

jjj petitioner, then C.D., was lawfully married to A.B. at the Church of ^ 

2. That after her said marriage, your petitioner cohabited with the said A B 

living of ,h.io"i<i*:„i„i.ge, fc, cbiidZ" 

.h.u..o=i oSf‘h„“dSZd“rf“ ’.M dT '5 ""“‘T “JO"*.. 0.0 

v-"- ‘"SI “i' *■ ““ voofsite-ssj 

oigh. hi.dS*L7 -jB’tr' «o .ho„..„d 

m* C.ff., who wo. ihon Iwmg wmoo of d.o ..id A. B. ood yoor poliSo'nSTIhdJiS S 

5. That no collusion or connivance exists between your petitioner and the said A P 
respect to the subject of the present suit. pc^uoner ana me said A. B. with 

Your petitioner therefore prays that this (Hon’ble) Court will decree a judicial separation 
to your petitioner from her said husband by reason of his aforesaid adultery. 

[Signed] C.B.^ 

Form of Verification.—See J^o. i. 


, No. 6. —Statement in Answer to No. 

In the (High) Court of ^ 

B against B. 

The respondent, A.B., by W.T., his attorney [or vakil], saith — ^ ay o . 

petition*allegel^" committed adultery with E.F., as in the third paragraph of the 

2. That petitioner condoned the said adultery with E.F if any 
the pethion^aUeg^.'^""'"' committed adultery with G.H., as in the fourth paragraph of 

petitioner condoned the said adultery with G.H., if any 

Wherefore this respondent prays that this (Hon’ble) Court will reject the prayer of the 
said petition. ^ 

_ (Signed) AM. 

No. 7.—Statement in Reply to No. 6. 

In the (High) Court of 

B against B. 

Tu • . ^ The day of 

C.S., by her attorney [or vakil], says,— 

the secnnH denies that she condoned the said adultery of the respondent with EF as in 

me second paragraph of the statement in answer alleged. ’ “ 

quent condpned the said adultery, the same has been revived by the suhse 

quent adultery of the respondent with as set forth in the fourth paragraph of the petition 

_(Signed) C.B., 

‘State the respective ages of the children. tioner. 

Ane petition must be signed by the petx- 
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of 


I. 


No. 8.—Petition for a Judicial Separation by Reason of Cruelty. 

(See section 22.) 

In the (High Court) of r nf 1 

To the Hon’ble Mr. Justice [or To ]• 

The petition of A.B. (wife of C.B,) 

Sheweth, thousand eight hundred and 

your petitioner, then A.D., spinster, was lawfully married to C. 5 ., at . 

.. That from 7 onc’’'thousand'eight 

hundred and when your petitioner separated from her said husband as hereinafter more 

parttufarTmentioned, and that your petitioner and her said husband have had no issue of their 

said marriage. . .j ^ o u u** u 

o That from and shortly after your petitioner’s said marriage the said C.B., habitually, 

ronducted himself towards your petitioner with great harshness and cruelty, frequently abusing 

her in the coarsest and most insulting language, and beating her with his fists, with a cane, or with 

some other weapon. j • u. 

4 That on an evening in or about the month of one thousand eight 

hundred and > said C.B., in the highway and opposite to the house 

in which your petitioner and the said C. 5 ., were then residing at aforesaid, endeavoured 

to knock your petitioner down, and was only prevented from so doing by the interference of F.D., 

your petitioner’s brother. 

5 That subsequently on the same evening, the said C.S,, in his said house at 
aforesaid, struck your petitioner with his clenched fists a violent blow on her face. 

6 That on one Friday night in the month of , one thousand eight hundred 

and , the said C.B. in , without provocation, threw a knife 

at your petitioner, thereby inflicting a severe wound on her right hand. 

7. That on the afternoon of the day of , one thousand 

eight hundred and > your petitioner, by reason of the great and continued cruelty 

practised towards her by her said husband, with assistance withdrew from the house of her said 
husband to the house of her father at , that from and after the said , , 

, one thousand eight hundred and , your petitioner hath lived 

separate and apart from her said husband and hath never returned to his house or to cohabitation 

with him. 

8 . That there is no collusion or connivance between your petitioner and her said husband 
with respect to the subject of the present suit. 

Your petitioner, therefore, prays that this (Hon’ble) Court will decree a judicial sepa¬ 
ration between your petitioner and the said C.B., and also order that the said C. B, do 
nav the costs of and incident to these proceedings. 

^ ^ (Signed) A.B, 


Form of Verification.—See No. i. 

No. g. —Statement in Answer to No. 8 . 

In the (High) Court of 

The day of 

Between A.B.y petitioner, and C. 5 ., respondent. 

C.B.y the respondent, in answer to the petition filed in this cause, by W. J., his attorney [or 
■vakil], saith that he denies that he has been guilty of cruelty towards the said A.B., as alleged in the 
said petition. 

(Signed) C,B, 


No. 10. —Petition tor Reversal of Decree of Separation. 


(See section 24.) 

In the (High) Court of 

To the Hon’ble Mr. Justice [or To the Judge of ]. 

The day of ,186 • 

The petition of A.B.^ of , 

She weth j 

1. That your petitioner was on the day of , lawfully married 

to 

2. That on the day of , this (Hon’ble) Court, at the petition 

of , pronounced a decree affecting the petitioner to the effect following, to 

wit,— 

[Here set out the decree.] 


That such decree was obtained in the absence of your petitioner, who was then residing 

i 


at 


3 - 
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or 

That there was reasonable ground for your petitioner leaving his said wife or that his said 

\Here state any legal grounds justifying the petitioner’s separation from his wife 1 

Your petitioner, therefore, prays that this (Hon’ble) Court will reverse the said decree. 

(Signed) A.B. 


Form of Verification.—See JVb. 


I. 


In the (High) Court of 
To the Hon’ble Mr. Justice 


No, II.—Petition for Protection-order. 

(See section 27.) 


[or To the Judge of 

The day of 

The petition of C. 5 ., of 

the wife ofA.B. 


I 


186 


day of 


she was lawfully married to A.B. 


Sheweth, 

That on the 
at 

That she lived and cohabited with the said A.B. for vear. a. 

children, issue of her said marriage’ 
fer'^e^nings. ^PP«cant, and wholly dependent upon 

a,e n” 0”“'' 

That since the desertion of her said husband, the applicant hath maintained herself bv her 
ovm industry [or on her own property, as the case may be] and hath thereby and otherwise acouirS 
certain property consisting of [here state generally the nature of the property]. quired 

Wherefore she prays an order for the protection of her earnings and property acquired since 

tlic s^Q dsy of from th *d 

A.B.^ and from all creditors and persons claiming under him. * ni e sai 

_ (Signed) C.B, 

No. 12.—Petition for Aumony pending the Suit. 

(See section 36.) 

In the (High) Court of 


To the Hon’ble Mr. Justice 


at 


B against B 

[or To the Judge of ]. 

The day of , 186 , 

The petition of C. 5 ., the lawful wife 
<, of A.B. 

OHEWETH, 

. *• That the said A.B. has for some years carried on the business of 

and from such business derives the net annual income of from Rs. 4,000 to 5 000 

hou.^ is possessed of plate, furniture, linen and other effects at his said 

j • 1. aforesaid, all of which he acquired in right of your petitioner as his wife or 
purchased ymh money he acquired through her, of the value of Rs. 10,000. ’ 

of I,,-* “ entitled, under the will of his father, subject to the life-interest 

of his mother therein, to property of the value of Rs. 5,000 or some other considerate amo^tA 

ofmonLTvS, therefore, prays that this (Hon’ble) Court will decree such sum or sums 

01 money by way of alimony, pending the smt, as to this (Hon’ble) Court may seem meet. 

; (Signed) C.B. 

Form of Verification.—See No, i., 


No. 13. —Statement in Answer to No, 12. 

In the (High) Court of 

B against B. . 

*^1 j • ’ above- 

named. respondent, in answer to the peti¬ 
tion for alimoriy, pending the suit of C 3 ' 
say^ :— . , ’ 

years c^ed “ e ‘bi^e^^ have for the last three 
^ imness, I have derived a nett annual income of Rs. 900, but less than Rs.’ 1,000. 


• I »« t I 


*nie petitioner should state her husband’s income as accurately as possible. 

C.G.M .—287 
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2. In answer to the second paragraph of the said petition, I say that I am possessed of plate, 

furniture, linen and other chattels and effects at my said house . j t 

aforesaid, of the value of Rs. 7,000, but as I verily believe of no larger value. And I say that a 
portion of the said plate, furniture and other chattels and effects of the val^ue of Rs. 1,500, belonged 
to my said wife before our marriage, but the remaining portions thereof I have since purch^^ 
with my own moneys. And I say that, save as hereinbefore set forth, I am not poss^ed ot the plate 
and other effects as alleged in the said paragraph in the said petition, and that I did not acquire 
the same as in the said petition also mentioned. 

3. I admit that I am entitled under the will of my father, subject to the life-interest of my 
mother therein, to property of the value of Rs* 5,000^ that is to say, I shall be entitled under my said 
father’s will, upon the death of my mother, to a legacy of Rs. 7)O0o, out of which I shall have to pay 
to my father’s executors the sum of Rs. 2,000, the amount of a debt owing by me to his estate, and 
upon which debt I am now paying interest at the rate of five per cent, per annum. 

4. And in further answer to the said petition, I say that I have no income whatever except 

that derived from my aforesaid business, that such income, since my said wife left me which she did 
on the day of last, has been considcrall/ diminished, 

and that such dimunition is likely to continue. And I say that out of my said income, I have to 
pay the annual sum of Rs. too for such interest as aforesaid to my late father’s executors, and also 
to support myself and my two eldest children. 

5. And, in further answer to the said petition, I say that, when my wife left my dwelling 

house on the day of last, she took with her, and has ever since 

withheld and still withholds from me, plate, watches and other effects in the second paragraph of 
this my answer mentioned, of the value of, as I verily believe, Rs. 800 at the least ; and I also say 
that, within five days of her departure from my house as aforesaid, my said wife received bills due 
to me from certain lodgers of mine, amounting in the aggregate to Rs. , and that she 

has ever since withheld and still withholds from me the same sum. 

(Signed) A.B. 


No. 14.— Undertaking by Minor’s next friend to be answerable for 

Respondent’s Costs. 

(See section 49.) 

In the (High) Court of 

I, the undersigned, A.B.^ of , being the next friend of C.D.y who is a minor,, 

and who is desirous of filing a petition in this Court, under the Indian Divorce Act, against D. D, 
of , hereby undertake to be responsible for the costs of the said D,D. 

in such suit, and that, if the said C.D. fail to pay to the said D.D. when and in such manner as 
the Court shall order all such costs of such suit as the Court shall direct him {or her) to pay to the 
said D.D.y I will forthwith pay the same to the proper officer of this Court. 

Dated this day of , 186 . 

(Signed) A.B. 
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Year. 


1839 


No. 

i 

Short title. 

XXIX 

The Dower Act, 1839 


Amendments. 


I^epealed in part, VIII of 1868; XII 
of 1891; X of 1914. 


PREFATORY NOTE.—Dower is one of the rights which the wife under the English 
^w has in her husband's property. Under the English law, at the present day, a life interest 
in a portion of the real estate of which the husband dies possessed and intestate and provided 
he had not excluded the wife therefrom is all that remains of the ancient dower a right 
which the common law gave to the widow for the sustenance of herself and her children. 
(Co. Litt. 31-a.) 

‘Where a woman taketh a husband seised of such an estate in tenements, etc so as 
by possibility it may happen that the wife may have issue by her husband, and that the same 
issue may by possibility inherit the same tenements of such an estate as the husband hath, 
as heir to the husband, of such tenements she shall have her dower, and otherwise nor 
l(Litt. S. 53). Three conditions were therefore necessary to entitle the wife to dower— 
(i) marriage; (n) sole seisin of an estate of inheritance; (m) death of the husband (Co. 
Litt. 21-a). It was not necessary that there should be issue m fact of the marriage 
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(Litt S. 36) but It was necessary that there should be a possibility of issue who could 
inherit: and therefore if lands were limited to a man and his heirs by a certain marriage in 
tail, and his wife died and he married again, his second wife would have no dower out of 
those lands (Litt S. 53). Assuming these three conditions fulfilled, the widow was entitled to 
an estate for life m one-third of the lands of which her husband was solely seised for an 
estate of inheritance in possession at any time during the coverture. The husband must 
h^e been seised, therefore the widow was not dowable out of his equitable estates 
^^g^^7^^^^t^j^29g),^mcludin^ a mere equity of redemption. Lawson v. Bank of Whitehaven, 

All women, married after the 1st January, 1834, come under the urovisions of thf^ 
Dower Act. 3 & 4 Will. IV, c. 105. Under this Act a widow is dowable out of lands 
in which her husbands interest was equitable, or partly legal and partly equitable (S 2) 
provided it was an estate of inheritance in possession, or equal to an estate of inheritanr!-^ 
in possession [Jn re Michell, (1892) 2 Ch. 87], other than a joint-tenancy. If the husband’s 
interest is a right of entr 3 % that -is sufficient, (S. 3), provided the claim to dower is en- 

forced before the right of entry is barred. But she is not dowable out of any lands of 

which her husband actually disposed in his lifetime or by will (S. 4). A widow irnot 
entitled to dower out of any land of her husband where, in the deed by which such land is 
conveyed, or by any deed executed, by him, it shall be declared that his widow shall not 
be entitled to dower out of such land (S. 6).^ Nor is she entitled to dower out of any 
land^ of which her husband dies wholly or partially intestate, when by his will he declares 
his intention that she shall not be entitled to a dower out of such land or out of any 
of nis land (S. 7). Her right is subject to any conditions, restrictions, or directions de- 
clarcd by her husband s will (S. 8). Where a husband devises land out of which his widow 
would have been dowable if the same were not so devised, or any estate or interest 
therein, to or for the benefit of his widow, she is not dowable out of any of his land unless 
a contrary intention appears in his will (S. 9). A devise of real estate to trustees on trust 
to sell and to pay an annuity out of the proceeds is a devise of an interest in land \Lar'v 

V. Hill, (1875) L.R. 19 Eq. 346; In re Thomas, (1886) 34 Ch.D. ll^]. But no gift or be¬ 

quest out of personal estate, or out of land not liable to dower, will defeat her right to dower 
unless a contrary intention is expressed in the husband’s will (S. 10). The Court may enforce 
an agreement by the husband not to bar his wife’s right to dower (S. 11). Formerly, if a 
legacy were given in satisfaction of dower, it was entitled to priority over simple legacies, for 
it was considered the price of the dower. By S. 12 nothing in the Act is to interfere with any 
rule of equity by which legacies, bequeathed in satisfaction of dower are entitled to priority 
over other legacies. But this rule only applies where, if she had not accepted the gift in 
satisfaction, the widow would have been entitled to dower [In re Greenwood, (1892) 2 
Ch. 295]. By S. 5 dower is made subject to all partial estates and interests, and all charges 
which the husband may have created, and also to all debts, incumbrances, and con¬ 
tracts to which the land may be liable. The proportionate part of the widow’s charge for 
£500 to be borne by the real estate of an intestate under the Intestates’ Estates Act, 1890, 
has priority over her right to dower [In re Charriere, (1896) 1 Ch. 9121. (Encyclopaedia 
of the Laws of England, 2nd Ed., Vol. VI. Title “Husband” and Wife”.) 


THE DOWER ACT (XXIX OF 1839)." 

CONTENTS. • 


Sections . 

1. Preamble. 

Interpretation. 

2. Widows to be entitled to dower out 
of equitable estates. 

, 3. Seisin shall not be necessary to give 
title to dower, 

4. No dower out of estates disposed of. 

5. Priority to partial estates, charges 
and specialty debts. 

6. Dower may be barred by a declara¬ 
tion in a deed. 

7. Or by a declaration in the husband’s 
will. 

8. Dower shall be subject to restrictions. 


^ LEG. REF. 

^ Short title, “The Dower Act, 1839”. See 


Sections . 

9. Devise of real estate to the widow 
shall bar her dower. 

10. Bequest of personal estate to the 
widow shall not bar her dower. 

11. Agreement not to bar dower may be 
enforced. 

12. Legacies in bar of dower still entitled 
to preference. 

13. Repealed. 

14. Act not to take effect before the 1st 
July, 1840. 

15. Saving of certain rights and juris¬ 
diction. 


the Indian Short Titles Act (XIV of 1897). 
The whole Act, except as to marriages 
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[S.l 


[I6th December, 1839. 

An Act for the Amendment of the Law relating to Dower. 

1 Whereas it is expedient to extend the amendments in the English law 
1. WHEREAS contained in the ^Statute 3rd and 4th Wil- 

Preamble. jy, Chapter CV, to the territories of the h-ast 

India Company in cases which, but for the passing of this Act, would Soyem- 
ed by the English law of dower as it existed previously to the passing of the 

aforesaid Statute: . , • 4 .* 

It is hereby enacted that the words and expressions hereinafter mention¬ 
ed, which in their ordinary signification have a more 
Interpretation. confined or a different meaning, shall in this Act, ex¬ 

cept where the nature of the provision or the context of the Act shall exclude 
such construction, be interpreted as follows; that is to say, the word land 
shall extend to messuages, and all other hereditaments, whether corporeal or 
incorporeal (except such as are not liable to dower), and to any share thereof; 


[ 


] 


2 . [ 


Widows to be entitled to 
dower out of equitable es¬ 
tates. 


* When a husband shall die, beneficially 

entitled to any land for an interest which shall not 
entitle his widow to dower out of the same at law, 
and such interest, whether wholly equitable, or partly 
legal and partly equitable, shall be an estate of 
inheritance in possession, or equal to an estate of inheritance in possession 
(other than an estate in joint-tenancy), then his widow shall be entitled in equity 

to dower out of the same land. 

3 r ♦ * * Y When a husband shall have been entitled to a 

right of entry or action in any land, and his widow 
Seisin shall not be neces- would be entitled to dower out of the same if he had 
sary to give title to dower, ^-ecovered possession thereof, she shall be entitled^ to 

dower out of the same although her husband shall not have recovered possession 
thereof: Provided that such dower be sued for or obtained within the period 
during which such right of entry or action might be enforced, 

4. [ * * * Y No widow shall be entitled to 

dower out of any land which shall have been abso¬ 
lutely disposed of by her husband in his lifetime, or 
by his will. 

*Y All partial estates and interests, and all charges 
created by any disposition or will of a husband, and 
all aebte, incumbrances, contracts and engagements 
to which his land shall be subject or liable, shall be 
valid and effectual as against the right of his widow to dower. 


No dower out of estates 
disposed of. 


5. [ * * 

Priority to partial estates, 
charges and specialty debts. 


* A widow shall not be entitled to dower out of 
any land of her husband, when in the deed by which 
such land was conveyed to him, or by any deed 
executed by him, it shall be declared that his widow 
shall not be entitled to dower out of such land. 


6 . [* * 

Dower may be barred by 
a declaration in a deed. 


LEG. REF. 

contracted before 1st 

pealed by the Repealing Act (VIII of 1868). 

As to dower when the marriage was con¬ 
tracted before the 1st January, 1886, the Act 
has been declared, by the Laws Local Extent 
Act (XV of 1874), S. 3, to be m force in 
the whole of British India, except as re¬ 
gards the Scheduled Districts. « 

1 Short title, “The Dower Act, 1833. See 


the Short Titles Act. 1896 (59 and 60 Viet., 
c. 14). 

2 The words “and every word importing 
the singular number only shall extend and 
be applied to several persons or things as 
well as one person or thing” were repwded 
by Act X of 1914. 

The words “And it is hereby further 
enacted, that” in Ss. 2 to 6 were repealed 
by the Amending Act (XII of 1891). 
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7 . [ 


A widow shall not be entitled to dower out of 
n. ^ 1 her husband shall die wholly or 

hu?ba5k will. " partially intestate when by the will of her husbLd, 

_ duly executed for the devise of free-hold estates, he 

shall declare his intention that she shall not be entitled to dower out of such 
land or out of any of his land. 


8 . [ * * 

Dower shall be subject to 
restrictions. 

9. r * * 


* ]^ The right of a widow to dower shall be subject 
to any conditions, restrictions or directions which 
shall be declared by the will of her husband duly exe- 
cuted as aforesaid. 


* 


] * Where a husband shall devise any land out of 
which his widow would be entitled to dower if the 
same were not so devised, or any estate or interest 
therein, to or for the benefit of his widow, such 
widow shall not be entitled to dower out of or in any 
land of her said husband, unless a contrary intention shall be declared by his 


Devise of real estate to 
the widow shall bar her 
dower. 


10 . [ * * 

Bequest of personal estate 
to the widow shall not bar 
her dower. 

will: 


* 1" No gift or bequest made by any husband to or 
for the benefit of his widow of or out of his personal 
estate, or of or out of any of his land not liable to 
dower, shall defeat or prejudice her right to dower 
unless a contrary intention shall be declared by his 


11. Provided always, [ * * * ]" that nothing in this Act contained shall 

. f . t, prevent any Court of Equity from enforcing any 

dowi may" be "enforced covenant or agreement entered into by or on the part 

of any husband not to bar the right of his widow to 
dower out of his lands or any of them. 

^2- [ * * ]^ Nothing in this Act contained shall interfere with any rule 

T • t. r j equity or of any Ecclesiastical Court by which le?a- 

still Stitkd"to^preferenc'I?'^ bequeathed to widows in satisfaction of dower are 

entitled to priority over other legacies. 

1891)^' abolished.] Rep. by the Amending Act, 1891 {XII of 

t * * * ]* This Act shall not extend to the dower of any widow 

Act Tint tn t,i ff . I. shall be married on or before 

fore the 1st July^ mo thousand eight hundred and 

’ ■ forty, and shall not give to any will, deed, contract 

gagement or charge executed, entered into or created before the said first day 

July one thousand eight hundred and forty the effect of defeating or nreiu- 
aicmg any right to dower. ^ ^ 

* * *1® This Act shall not be construed to affect any right of 

Saving of certain riirhts P^P^rty in land otherwise than by modifying the law 
and jurisdiction dower m cases governed by the English law of 

6f Pr«,. Ti/r • , ^ dower, or to extend or alter the jurisdiction of anv 

Majesty s Courts of Justice. ^ 


, LEG. REF. 

enarf^rf “And it is hereby further 

renealpH i? ^ were 

Wl) ^ Amending Act (XII of 


2 The words “And it is hereby further 
enacted” were repealed by ibid. 

3 The words “And it is hereby orovidpd 
that” were rep^ed by ibid. 
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1882 


rhe Indian Easements Act, 1882. 


application extended, VIII 
of 1891; Anic ded, XII of 
1^91; X ot 1V14. 

Continued in force (with 
modifications) in territory 
tran'«.ferred to D Hd Pro¬ 
vince, Act VII of 1915, S.3, 
Sch. IP. 


PREFATORY NOTE.—Easements, in some form or other, were knovvn to all the 
ancient nations, who had developed some form of legal rules and legal institutions. 

Thus easements were familiar to Hindus and Mussalmans, and their law books are 
full of rules in regard to what arc termed by Muhammadan lawyers as "neighbour's rights”. 
(See Abstract Proceedings of the Council of the Governor-General of India, dated 16th 
February, 1882. See also 13 B.L.R.O.C. 18.) 

It has sometimes been said that casements in an agricultural country like India, are 
not matters of sufficient importance to deserve the attention of legislature; that, to frame 
an Act in regard to them is to encumber the Indian Statute book unnecessarily. Such views 
are not countenanced by the Native community. In cities and towns, easements are regarded 
as rights of great pecuniary value and litigation often arises in regard to them. In the 
rural parts of the country the right to take fish or water from lakes and tanks often 
becomes the subject of litigation, and the final decision materially affects the value of the 
property in regard to which the easements are claimed. Nor are disputes in regard to 
easements confined to the most advanced parts in India. Probably they are more frequent 
in those parts of India which have come under British dominion comparatively lately. (See 
Abstract Proceedings of the Council of the Governor-General of India, dated 10th February, 
1882. 3 B.L.R.O.C. 18.) 

"The origin of servitudes,” says an eminent French writer, "is as ancient as that 
of property, of which they are a modification. By their natural disposition, the inferior 
lands were placed in a species of dependence on those more elevated, and the first possessors 
of the soil recognised the indispensable necessity of such subjections. When the extension 
of cultivation brought men nearer together and the want of a common defence formed 
the first society, public utility and safety led to the conviction, that it was necessary to 
restrict in certain cases rights legitimate in themselves, but the absolute exercise of which 
by individuals could not take place without rendering some properties almost valueless. In 
a short time, similar rights were stipulated for by private persons as matter of utility, 
or even pleasure. Thus, from the disposition of nature, the wants of society and the 
agreements of individuals have originated praedial servitudes”. (Fardessus, fraite des 
Servitudes, Sec. 1 cited in Gale on Easements, 8th Ed., 1908, p. 27.) 

"Probably the origin of praedial servitudes is to be found in the gradual intro¬ 
duction of the stricter notions of exclusive ownership. Without some modifications of 
these notions, neighbours could not have lived comfortably together. Hence in praedial 
servitudes, it is always assumed that the two praedia are not far apart. Hence also it 
was a rule that the right of a landowner over the land of his neighbour must not be 
advantageous to him, but advantageous to him qxuj landotvncr, or as it is sometimes put, 
advantageous to his land. So again it followed that, if the landowner who had the right 
sold the land for the benefit of which the right existed, he could not himself retain 
the right. It passed with the land to each successive owner of the land. Exactly in the 
same way if the land over which the right was exercised were sold, the land remained 
burdened with servitude, following out the idea that the servitude was attached to both 
lands, to one as a benefit, and to the other as a burden. The land or house to which 
the servitude was attached as a benefit was called loais superior) that to which it w^ 
attached as a burden was called the locus inferior*’, (Markby’s Elements of Law, Stii 
Ed., 1896, pp. 207 and 208.) 

It has been said that “the right of easement is a right as old as the day when the 
human race, first emerging from barbarism, adopted the custom of living together in 
towns, or living as each other's neighbours, or respecting each other’s rights. The 
right of easement is the necessary consequence of the right of ownership of immovable 
property; and, as soon as mankind arrived at the determination that individuals were to be 
allowed exclusive ownership of property, the very next step was concurrence in the 
equitable principle, that the good of the public lay in enjoying one’s property so as 
not to disturb the enjoyment by the neighbour of his own property. And this salutary 
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principle appears to be the original foundation on which easements are based’\ (See 
^ ^1882 Council of the Governor-General of India, dated 16th Febru- 

rif Easements Act was intended to systematically formulate those rules 

previously governed the decision of disputes relating to easements. Those 

^ aLTnSerint 

The oyect of this Act was to state, clearly and compactly, the rules relatino- to 

the rights which a man sometimes has over one piece of'^im- 
movable property by reason of his ownership of another. As to these rights then ex 

T regards the acquisition of^easements by 

long and continued possession, the limitation of suits for disturbing them and the prant 

3ng of injunctions to prevent such disturbance; and three of the^hen most ernen>nced 

Judges m India-Sir Michael Westropp, Mr. Justice Jackson and Mr. Justice Innes-- 

expressed their opinion that it was desirable to codify the law on the subject which was 

hen (to quote the Chief Justice of Bombay) “for the most part to be found ^ 

treatises and reports practically inaccessible to a large proportion of the legarprofession 

m the Mufassil and to the Subordinate Judges*’. There was much litigation in the 

case of urban easements, and a Judge of the Punjab Chief Court asserted that it was 

largely due to the fact that neither the people themselves, nor the majority of the 

Courts understood the principles upon which such disputes had to be determined. (See 

Statement^ of Objects and Reasons. See also Whitely Stokes* Anglo-Indian Codes, Vol. 


The Act was mainly based on the law of England, which being just eouitable and 
almost free from local peculiarities, has in many cases, been held to regulate the sub¬ 
ject in this country; but a few deviations have been made from that law and rules as to 
some natters which had not till then come under the cognizance of the English and 

Indian Courts have been adopted from the writings of well-known jurists, Whitelv 

Stokes* Anglo-Indian Codes, Vol. I, p. 879.) ^ vvniteiy 


Whenever any disputes regarding easements arose previous to the passing of the 
Act, the Courts had to decide these disputes on principles derived from reported Eno-lish 
cas«. Of course, there were customary rights in this country which were not u"sual 
m England, but that was not the difficulty. The difficulty was to know what gave a 
man a right to an easement so as to enable him to enforce it against a neighbour and 
5°^,acquire that right, and how he could enforce it. All these points’were 
decided by the High Courts according to the English law, and therefore it was held that, 
m any attempt at codifying the existing law, the reproduction of the rules of English’ 
law was found to be inevitable. (See Abstract Proceedings of the Council of the Governor- 
General of India, dated 16th February, 1882.) 

In the early days of the British administration of this country, there was a wholesale 
and indiscriminate borrowing from the English law—the most copious system of express 

world. "The Judge reads English Law-books; the young native lawyers 
r^ad them; for law is the study into which the educated youth of the country are throwing 
themselves, and for which they may even be said to display something like genius. You 
may ask, what authority have these borrowed rules in India. Technically, they have none 
whatever. Yet, though they are taken (and not always correctly taken) from a law of 
entirely foreign origin, they are adopted as if they naturally commended themselves to the 
of mankind; and all that can be said of the process is that it is another example of 
the influence often felt in European legal history which express written law invariably 
exercises on unwritten customary law when they are found side by side.'* (See Abstract 

Proceedings of the Council of the Governor-General of India, dated 16th February. 1^2- 
Maine s Ancient Law,) 

V , , this subject the following remarks of Justice Field may also be noted:—“Doubts 
had been expressed as to whether a measure like this Bill is at present demanded by the 
l^^i^^^^ments of this country. I have on many previous occasions expressed my own opinion 
Jf.^islation in India ought not to anticipate future requirements, the nature and measure 
ut*l> f must in the present be uncertain, and that the real test of the advisability or 
utility of any proposed legislative measure is whether it is demanded by the actual present 
requirement of the country. If there is a considerable amount of actual present litigation 
it* proposed measure will be immediately applicable, and for dealing with which 

, ready and useful body of rules, it appears to me that this is a strong fact to 

now that such legislation is demanded by the requirement of the progress of the country. 

test to the Easements Bill, I think that it is a measure which may well be 
passed into law. As the result of my own personal experience, I have had before me 

1?! u? r ® months cases which directly involved the following easements:_(1) 

passengers. (2) Right of way for boats. (3) Right of way for 
or ih * 1 . easement of necessity. (5) Destination du pere du famille. (6) Flumen 
the right of discharging water in a continuous stream upon adjoining premises. (7) 
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Right of allowing water to drop from the eaves to the domin^t tenement upon the servient 
te/ement (stillicUium), (8) Jus projiciendi, or right to project a roof over the boundary 
line of a neighbour's land. Turning to the published reports of twenty (previous 

to the passing of this Act) we find cases connected with easements m every presid^cy, 
in every Court, from the Munsilf's Court in India up to Judicial Committee of the Privy 
Council. For the assistance of any who may desire to test the value of this argument, I 
give a few instances which may be verified by referring to the reports. The reference 
will be found most interesting." Mr. Field referred to ‘the reports of over seventy Indian 
cases relating to easements, which might be tabulated as follows :“Right of way, 34 cases. 
Right of water, 8 cases. Right to stop or obstruct the natural flow of water, 7 cases. 
Fall of water from roof of house, 2 cases. Light and air, 9 wses. Profits a prendre, Z 
cases. Other cases connected with easements, 11 cases. In this connection it must also 
be remembered that the number of reported cases on a given subject was only a small frac¬ 
tion of the number of unreported cases on that subject. (See Abstract Proceedings of the 
Council of the Governor-General of India, dated 16th February, 1882.) 

“This Act is a measure of which the country had long stood in need.” 

This Act, it was believed, would do material service in the Central Provinces in 
enabling the raiyats to maintain themselves in the enjoyment of those grazing and forest 
rights which the Government had endeavoured to preserve to them, but of which a tew 
of the more grasping landowners were seeking to deprive them. (See Abstract Proceed¬ 
ings of the Council of the Governor-General of India, dated 16th February, 188Z.) 
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February^ 1882 . 

An Act to define and amend the law relating to Easements and Licenses. 

Whereas it is expedient to define and amend the law relating to Easements 
Preamble. and Licenses; It is hereby enacted as follows 

Preliminary. 


Short title. “ The Indian Ease- 

MENTS Act, 1882 ^: 

’“It extends to the territories respectively administered bv the r.ovemnr 

Local extent. of Madras in Council and the Chie/ CommiSoMrs 

ot the Central Provinces and Coorg ; 

Commencement. harce on the first day of July, 


Savings. 


.& biian oe deemed to 

affect any law not hereby expressly repealed • or to 
derogate from— ’ 



LEG. REF. 

UMi Statement of Objects and Reasons of the 
which became Act V of 1882 , Gazette of 
ncia, 1880 , Pt. V, page 494 ; for Report of 

oelect Committee, see ibid,, 1881 , Pt. V, p. 1021 ; 
for proceedings and debates in Council 

ibid., i 88 i, Supplement, 
766 and ibid., 1882 , Supplement, p. 172 . 

c L j t ^ been extended under S. 5 of the 
^cheduled Districts Act, XIV of 1874 , General 

c , Vol. 11, to the Scheduled District of 
jmer-Merwara, see Gazette of India, 1897 , 
2 % P- HI5- 

4 ^ 1 ^ extended to the territories 

y ^^^nistered by the Governor of 

Council and the Lieutenant-Governor 

^nd Chief Commissioner of 

GnHf* T?j VIII of 1891 , printed Bombay 
Ed. 1894 , Vol. 1. 

Ser 1 notes. 

A iQc retrospective. 14 

336 A : 1934 A.L.J. 728=1934 A. 

Dlarpc u ^ complete Code and only in 

relv force, the Courts 

English sources for the law of 

consri'pl!^^ justice, equity and good 

See^Z% 450=20 C.W.N. 1158. 

425 ?P r \ hA. 53=8 C.W.N. 

tation A^l ’■ ^ Bom.L.R. 825. The Limi- 
Where th? remedial and gives a right 
there is no other right at all, but it 

C.C.M.—288 


does not exclude or interfere with other 
titles and modes of enjoyment fasl ease 
ment. 29 M.L J. 685=31^ I.C. 
not in force in Punjab. 85 P.R 1902- 107 

TC. 447=1927 L. 492. Also not in force 

in Bengal. 22 C. 366. But its principles 
may be applied even m Provinces where the 
Act IS not m force as such. 22 C 366* 
1941 Cal. 289; But je. 102 I.C 447 - 1^7 

ni;C.*307. P7inf 

pies of the Act applied to Berar* 04 
LC. 923=1926 N. 376; 155 I.C. 966=1935 
P. 188. Applicability to Burma. See 6 R 

Although the Easements Act does not apply 
to Burma, the Court must have regard to 
that Act while deciding a question relating 
to an easement. 1940 Rang.L.R. 93=1939 
Rang. 421. The Act is not retrospective in 
its effect and its provisions were extended 
to United Provinces of Agra and Oudh bv 
Act VIII of 1891. Neither the Indian 
Easements Act of 1882 nor the Amending 
Act VIII of 1891 can affect the rights which 
were acquired before 1891. 1934 A.L.T. 

728=1934 A. 336. Decisions of the Calcutta 
High Court on question of easement and 
licence are not to be relied upon as authori¬ 
ties in places where the provisions of the 
Easements Act are in force. 9 O.W N 
986=1933 0. 69=8 Luck. 278. ’ " 
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(a) any right of the ^ [Grown] to regulate the collection, retention and 
distribution of the water of rivers and streams flowing in natural channels, and 
of natural lakes and ponds, or of the water flowing, collected, retained or distri¬ 
buted in or by any channel or other work constructed at the public expense for 
irrigation ; 


LEG. REF. 

® Substituted by A.O. for ‘Government. 

NOTES. 

Sec. 2 (a).—Where a part of the 
sources of irrigation for a ryotwari village 
is a Government tank, Mirasdars who have 
from time immemorial cultivated their wet 
lands with the tank water have a preferen¬ 
tial right to irrigate from the tank over 
assignees of waste land from the Govern¬ 
ment. 51 I.C. 734, A ryotwari proprietor 
can claim a supply of water for irrigation 
of his lands from a Government channel. 
But it is for the Government to distribute 
water in any way it thinks fit. 34 M.L.J. 
425—45 I.C. 80. No one has any right to 
interfere with the Government’s exercise of 
its general power of distributing and limiting 
the supply of water for irrigation in ryot¬ 
wari villages. But if the Government dams 
up water and prevents it from going to 
plaintiff’s land there is a right of suit. 26 
I.C. 18rrl914 M.W.N. 788. Government 
is no doubt bound to supply water to wet 
fields, but the ryots have no vested interest 
in the maintenance of any particular channels 
for their supply. The ryots cannot claim 
as against Government any right to take 
water to their fields by any particular 

channel. 1930 M. 621 = 125 I.C. 74. A 
ryotwari tenant has no right of easement in 
respect of water-supply from any particular 
channel. 54 M. 793=1931 M. 284=61 M. 

L. J. 563. Where the evidence was to the 
effect that when the land is undulating only 
the lower lands were cultivated and the 
higher lands were regarded as catchment 
areas but it was not proved that the unoccu¬ 
pied waste lands from the higher levels had 
ceased to be Government property, held, that 
under those circumstances it should not be 
said that the cultivator of the lower lands 
had acquired an easement as against the 
Government for the surface water on the 

higher lands. 7 R. 487=1^9 R. 300. The 

construction and control of works and 
sources of irrigation is the special function 
and duty of the Government in India, 24 

M. L.J. 36=14 I.C. 261. Se£ also 28 M. 
72=15 M.L.J. 32; 1 M.LJ. 47; 16 M. 333; 
7 B. 209; 28 B. 105. A ryot in respect of 
ryotwari lands is entitled to receive from 
the Government a supply of water necessary 
and sufficient for the irrigation of his regis¬ 
tered wet fields. The Government have got 
the right to regulate the method and manner 
of supply. But as an incident to the tenure 
there is a right in the ryot to receive the 
said water. Where the water of a natural 
stream which was until 1893 falling into 
Thangal and exclusively used by the ryots 
of a village, was diverted by them in 1893 
into a tank and for over 30 years it has 


been the customary method to take the water 
of the stream to augment the supply of the 
tank without which it would be impossible 
to cultivate registered wet lands under the 
ayacut of the tank, the Government must be 
taken to have impliedly recognised this as 
the customary method of supply for the 
time being for the irrigation of the wet 
fields. The fact that the stream is not 
shown as the source of irrigation in the 
settlement register cannot curtail the rights 
of the ryots. If with the consent and 
approval of Government water had been 
diverted from 1893, and Government chose 
to permit wet cultivation on a large extent 
knowing full well that without the aid of 
such water it would not be possible for the 
ryots to do so, the ryots must be deemed 
to have a right conferred on them by Gov¬ 
ernment, a right to the said water, and any 
interference of such right by any one is 
actionable. The rvots can sue for a decla¬ 
ration of their rights and for an injunction 
restraining interference with such rights by 
the rvots of another village. 46 L.W. 472 
= 1937 Mad. 957. Where the Government 
as upper riparian ozvner seeks to use. the 
zvaters of a public stream not for a riparian 
tenement, but for the purpose of filling a 
tank situate at a long distance, by putting up 
a permanent dam across the river, the right 
to divert water to such a tank in such 
manner is in the nature of easement and not 
a riparian right. The lower riparian owner 
is therefore entitled to insist that there 
should be no excessive user and that the 
easement should be enjoyed in a manner 
consistent with his rights and without in¬ 
creasing the burden of the easement. If 
the Government claims the easement by pre¬ 
scription, it is for the Government to show 
the extent of the prescriptive right. The 
burden is not on the lower riparian owner 
in an action by him against the Government 
on the ground of excessive user, to prove 
that he has suffered damages as a result of 
any specific act of the Government. The 
suit cannot be regarded as one between two 
riparian proprietors. If it is proved that 
silt has accumulated over or near the dam 
in a way calculated to obstruct the natural 
flow of water over the dam, the plaintiff 
(lower riparian o\vner) is entitled to relief 
against the defendant (Government) unless 
the latter can show that the plaintiff's remedy 
is barred by limitation. The obstruction 
caused to the free flow of water in the river 
by ^ such accumulation amounts to a 
“nuisance,” and the riparian owner who is 
injured thereby may take steps to abate it 
even by going on the other person's land^ if 
only he can do it peacefully. If this is not 
permitted, his remedy is to sue for an in- 
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(b) any customary or other right (not being a license in or over immoveable 

property) ^ which the ^[Grown] the public or any person may possess irrespective 
of other immoveable property ; or 

(c) any right acquired, or arising out of a relation created before this Act 
comes into force. 


Construction of certain re¬ 
ference to Act XV of 1877 , 
and Act IX of 1871 . 

read as made to sections 


^[3. All references in any Act or Regulation to 
sections 26 and 27 of the Indian Limitation Act, 1877,3 
or to sections 27 and 28 of Act No. IX of 1871^ 

shall, in such territories, to which this Act extends be 
15 and 16 of this Act.] 



LEG. REF. 

^Substituted byA.O., 1937 for‘Government’ 
* Substituted by the Repealing and Amend¬ 
ing Act X of 1914 . S. 2 and Sch. I. 

® Repealed by Act TX of 1908 . 

^Repealed by Art XV of 1877 . 

NOTES. 

junction and damages. The position is the 
same even when natural causes combine with 
the existence of the dam to bring about the 
obstruction. The fact that the Government 
has acquired a right by prescription to 
maintain the dam would not give the Gov¬ 
ernment any immunity in respect of all other 
obstructions that may arise in the natural 
course of things by reason of the existence 
of the dam. Nor can a plea of limitation 
be raised in respect of the removal of such 
obstruction. The injury caused to the lower 
riparian owner by such obstructions is in 
the nature of a “continuing wrong” within 
the meaning of S. 23, Limitation Act, and 
the lower riparian owner would have a cause 
of action accruing de die in diem until the 
opposing party acquires a prescriptive right 
to maintain the obstruction. It is also very 
doubtful whether a prescriptive right could 
be acquired at all in respect of a shifting or 
changing mass like silt accumulation. The 
acquisition by the Government of a prescrip- 

to maintain the dam will not of 
Itself entitle them to all the waters inter¬ 
cepted by the dam, but only to such water 
as they have been accustomed to take. If 
they are ^titled to draw water through a 
channel with certain dimensions, they cannot 
enlarge the dimensions of that channel. 174 
l.C, 229=46 L.W. 862=1938 Mad. 180. 

Lustomary right, proof of. 90 I.C. 

A. 130. also 37 C.W.N. 18 
-1933 C. 539=146 I.C. 427. 

^ (1^)* Customary Right.— A 

custom in order to be valid must be ancient, 
invariable, reasonable and certain, whereas 
?^^3sement need not be reasonable. 29 N. 
L.K. 85=142 I.C. 153=1933 N. 74. When 

t IS found that the inhabitants of a village 
ave certain legal rights arising out of im- 

certain land as a village 
have never surrendered, 
e Courts are bound to defend and enforce 
^ch rights. 60 C.L.J. 213=1935 C. 201. 

—Right of pasturage by 
. ^ right to graze cattle 

cr lands of adjacent village-^wner not 


their I^dlord—Enforceability of such 
rights. See 63 C. 851. Customary right 
and prescriptive right—Distinrtion. 7l M. 
L.J. 268 ; 66 C.L.J. 270. The customary 
right referred to in S. 2 (b) of the Ease¬ 
ments Act must be one which is possessed 
irrespective of immovable property. The 
right for drainage, that is for the water 
which IS on or comes on to the land of a 
person to flow over certain other ground is 
a right which is connected with the immov¬ 
able property owned by him. Such a right, 
therefore, does not amount to a customary 
nght, but amounts to an easement under 
S. 4 of the Easements Act. 1936 A.L.T 
1160=1936 A. 879. Use of building as a 
mosque with consent of zamindar—If 
licence—Nature of right. 156 I.C 942= 
1935 A.L.J. 1269=1935 A. 891. 

A Claim to Profits a prendre over the 
soil of another such as a right to fish with¬ 
out stint and for commercial purposes which 
might lead to the destruction of the sub¬ 
ject-matter is a claim of right unknown to 
law and a custom alleged in its support is 
bad and unreasonable. Though this prin¬ 
ciple is not, perhaps, applicable to the case 
of a right in gross ^fishery) vested in the 
inhabitants of a particular village, the fact 
that the fish is to be taken for commercial 
purposes and the fact that under the custom 
alleged, any of the persons has the right to 
bring in as many others as he chooses on 
payment of a nominal fee are factors which 
stamp the custom with considerable uncer¬ 
tainty as regards the persons entitled to 
exercise the right and unreasonabLness that 
stand in the way of its being pleaded as 
having created a right. Further, though the 
payment of a reasonable fee is not real 
objection to the validity of a custom if one 
such existed, the fact that the fee was paid 
per head of persons fishing was antagonistic 
to the idea of a right enjoyed without leave 
and licence. 37 C.W.N. 18=1933 C. 539. 
See also 61 C. 45=151 I.C. 813=1934 C 
461. 

Customary Easement and Customary 
Right, Distinction between.—A customary 
easement remains an easement and can exist 
only for the beneficial enjoyment of other 
land. It is merely appurtenant to the domi¬ 
nant heritage and cannot exist in gross. A 
right over property that exists in gross and 
not for the beneficial enjoyment of other 
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CHAPTER I. 

Of Easements generally. 

4 . An easement is a right which the owner or occupier of certain land pos¬ 
sesses, as such, for the beneficial enjoyment of that 
“ Easement ” defined. land, to do and continue to do something, or to prevent 

and continue to prevent something being done, in or upon, or in respect of, certain 

other land not his own. 


NOTES. 

property is not an casement, though it may 
be a customary right. Such rights exist 
independently of the Easements Act and are 
expressly exchtded from its operation by 
S. 2 (M. Merely because the villagers 
have a right to graze in the C class forest 
land, they cannot be said to be occupiers of 
it, nor the claim to go through a particular 
field in order to reach the C class forest is 
a claim for the beneficial enioyment of their 
houses in the abadi. A right of passage by 
the villagers through a particular field for 
going to the Government forest with their 
cattle is not an easement but a customary 

right. 29 N.L.R. 85=1933 N. 74, See 
also 71 M.L.T. 268. 

Sec. 4.—19.37 A.L.J. 249=1937 A. 
428=T.L.R. 1037 A. 511. 

Over what Property and how can Ease¬ 
ments BE ACQTTTREn. —Easements can be ac¬ 
quired over artificial structures such as flat 
masonry, or roofs of shops. 45 T.C. .585= 
21 O.C. 78. It is not inconsistent with a 
claim to property, or in the alternative an 
easement over the same. 41 C.L.J. 379= 
1925 C. 788. The claim in respect of an 
easement is not incompatible with a claim of 
ownershin. 19.38 Nag. 415. See also 19.39 
Nag. 197; 1930 Sind 110; 1933 Bom. 122; 
1939 Bom. 149. In order that a plaintiff 
should prove the right to an easement, he 
must show the exercise of that right with 
the necessary animus throughout the statu¬ 
tory period. The question of animus is a 
question of fact to be proved by evidence. 
Though a plaintiff in a case to estabhsh 
right of easement may in his pleadings raise 
inconsistent pleas; yet if in the witness box 
he leads evidence to show that he is the 
owner of the land over the statutory period 
or some part of it, he clearly destroys his 
case which is dependent upon his showing 
that he is not the owner of the land over 
the statutory period and has not claimed the 
rights of owner but the exercise of the 
rights over the land of another. In such a 
case the plaintiff must necessarily fail on 
both the grounds as one plea is fatal to the 

other. T.L.R. (1939) Kar. 307=1939 Sind 
110. Neither writing nor registration is 
necessary for the creation of easement. 96 
I.C. 276, following 31 A. 612. The right 
of easement necessarily implies both the 
dominant and servient tenements belonging 
to different persons. No easement could be 
acquired in favour of one property as 
against another both owned by the same 
man. 24 S.L.R. 208=1930 S. 34; 1940 


Rang.L.R. 93=1939 Rang. 421; 1937 Cal. 
572=1.L.R. (1937) 1 Cal. 569. For the 
acquisition of an easement along with other 
things it is essential that the dominant o^vner 
must be a fixed or ascertained person or 
body of persons capable of acquiring the 
right. Wliere the evidence shows that 
Sindhis in general had been making use of 
the land in question, held, that this could 
not establish a right of easement as Sindhis 
in general are a variable body of persons 
who in law are incapable of acquiring any 
right. 1940 Mar.L.R. 122 (Civ.). A 

suit to enforce an easement can be brought 
not only by the owner of the land but also 
bv the occupier. 123 T.C, 230=1930 S. 152. 
The right of person to go and take water 
from a well standing on a neighbouring land 
is a right of easement and the Court can 
grant an iniunction restraining a stranger 
from interfering with the plaintiff’s right. 
It is not necessary for the plaintiff to prove 
that the servient tenement is the tenement of 
the particular defendant who has interfered 
with his right. 27 A.L.J. 1120=1929 A. 
779. Private persons who merely happen to 
reside in houses in a public lane cannot sue 
for alleged encroachments in that lane, for 
no riHit of casement can be acquired over 
a public lane. 118 T.C. 520=1929 A. 504, 
Tllustratut Cases —(1) What are 

Easements. —The definition of easement 
applies to a projection of eaves in a dry 
country as well to a countn,' having abun¬ 
dant rainfall, the purposes of the eaves being 
only to discharge rain water. 38 B. 1=21 
T.C. 352=15 Bom.L.R. 876. See also 38 
Bom.L.R. 264=1936 B. 219, 

Privacy, Right of. —The law does not re¬ 
cognise the right of privacy unless it depends 
upon prescription, grant or local usage. 10 
P. 280=133 T.C. 16.3r=193l P. 212: 159 
I.C. 683=1935 A. 1062, See also 40 P, 
L.R. 483; 28 I.C. 674; 1934 All. 527; 22 
Bom.L.R. 226; 1929 All, 809; 1935 A.LJ. 
432 cited under S. 18 infra. 

Easement or Licence—Difference.— 
See 29 Bom.L.R. 312. Easement neces¬ 
sarily connotes the existence of a dominant 
tenement and a servient tenement. Hence 
a concession given to villagers personally to 
enjoy the shamilat of another village is not 
a right of easement but a licence, 152 I.C. 
141=1934 Pesh. 96. The possession of a 
^mkh or eaves overhanging another’s land 
is an easement and is no occupation of pro¬ 
perty. 37 B. 491=15 Bom.L.R. 551. See 
also 38 Bom.L.R. 264=1936 B. 219. Right 
of way for the use of the sweeper, who is- 
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The land for the beneficial enjoyment of which the right exists is called 

Dominant and servient heri- heritage, and the Owner or occupier 

tagcs and owners. i* dominant owner ; the land on which the 

^ . liability IS imposed is called the servient heritage and 

the owner or occupier thereof the servient owner. ^ ' 

NOTES. 

also a Municipal servant can be acquired 
as an easement. 28 Bom.L.R. 601=95 
I.C, 170=1926 B. 282. 

Quasi easements. 176 I.C. 966= 

1938 Sind 145, cited under S. 18, infra. 

What are not Easements.— Right to 
Dury in another’s land does not fall within 
the general definition of “easement.” It 
cannot be deemed a right. 66 I.C. 640=34 
C.L.J. 319, The right to bury or cremate 
the dead on land belonging to other persons 
cannot be acquired by prescriptions. 138 
I.C. 325=33 P.L.R. 157=1932 L. 256. 

The right to cremate dead bodies cannot be 
acquired as an easement by prescription. 

But such a right can be acquired by dedi¬ 
cation or by prescription as a mode of acqui¬ 
sition or extinction of substantive or primary 
rights by lapse of time, described as acqui- 
prescription. 60 C.L.J. 566=39 C. 

W.N. 387=1935 C. 357. Private rights oL 
way, not appurtenant to a dominant tene¬ 
ment, like public rights of way, are not ease¬ 
ments. They are rights in gross and can, 
be enforced as such. 59 I.C. 319. A right 
of passage over a public road is not an 
easement. 48 A. 560=1926 A. 538. A 

right to go on to a neighbour’s land to 
gather the fruits therefrom a portion of a 
free alleged to belong to the plaintiff is not 
easement. Such a right cannot be ac- 
9uired by prescription. 43 M.LJ. 152= 

1922 M. 398 [(1895 A.C. 1, Foil.]. A 
general right of easement to use a roof as a 
of setting or drying clothes or for 
other purposes can be acquired under the 
■^ct. User may be either by the dominant 
owner or by his tenants beyond the statutory 
period. User without permission is user as 
f nght. 45 I.C. 585=21 O.C. 78. A per¬ 
son has no right to cut off the overhanging 
ranches and the penetrating roots of a tree 
fo his neighbour when the tree is 
g Wing partly on his land and partly on 
neighbour’s land for many years past. 

114 I ^^='*4 B. 70S. But see also 

ho /1 * t’ Where a soapnut bush which 

land exclusively on the plaintiff’s 

on shown to have spread over largely 
fpn/io tree on the land of the de- 

alnriA^u shown that the plaintiff 

that th ^ been enjoying the produce, held, 
to rlaJ .?^J°^ning owner was not entitled 
from . Produce or prevent the owner 

whpn same. Quaere, whether 

the zxa;- fruits have fallen on the land of 
branrIiPo*?i^^ owner from the overhanging 
the • owner of the tree can go over 

pass without committing tres- 

to collect such fruits. 8 Mys.L.J. 


Vho can acquire easements.—S. 4 of 


the Act shows that not merely the “owner” 
but even an “occupier” may acquire an ease¬ 
ment and there is no prima facie reason why 
the enjoyment of a person as an “occupier” 
should not be tacked on under S. IS to his 
enjoyment as “owner” if there is no inter- 

ruption m h.s user. 1934 M. S7S=67 M. 

i^.J. 262. See also 20N.LT 00* TT i? 

1^^428"^^ Wh^ ^ A. L. J. 249= 1937 

All. 428. Where the easement of a right of 

way m respect of a stair case existed for 

the benefit of the dominant tenement, the 

and later on 

a nght of way m respect of the same stair¬ 
case but for the benefit of a different domi¬ 
nant tenement altogether, namely a mosque, 

f P'ac®, is claimed, it was 

not entitled to transfer the right in such a 

rrr* 1 ^ 3 . i238=f939v^ 

K be maintain¬ 

ed by the occupier of dominant tenement 

52 L.W. 610=(1940) 2 M.L.J. 655. 

No Reciprocal Easements.—I t is not 

possible to acquire a reciprocal easement for 

the benefit of the servient tenement by the 

exercise of an easement by the dominant 

owner. 22 I.C. 514=19 C.L.T. 45 

Profit a prendre. -The right' to hunt in 

a jungle and to appropriate the game is a 

nght known in English law as a right to 

profit a prendre in gross. 2 P.L T 323— 

39 I.C. 868. A right in gross or profit a 

prendre may be established by the same sort 

of evidence as is used to establish either a 

profit a prpxdre appurtenant or an easement 

in the ordinary sense of the word. fS C 

945; 19 C. 544 and 14 C.L.J. 572, Ref ) 

61 C. 45=151 I.C. 813=1934 C. 461. The 
right which involves the total exclusion of 
the owner of the soil from its enjoyment 
such exclusion not being physically for user 
by person claiming it cannot be claimed as 
an easement. 130 I.C. 546=1931 S. 1=25 
S.L.R. 257. Se.e also 37 C.W.N. 18=146 
I.C. 427=1933 C. 539. There is no ease¬ 
ment known to law which gives exclusive 
and unrestricted use of a piece of land. 
Hence there can be no easement which 
would prevent the owner of the servient 
tenement from making ordinary use of his 
land, and if the easement demanded would 
entirely oust the owner of a holding, such an 
easement cannot be claimed. 154 I.C. 468 
=1935 R. 56. The right of ''lagan'* attach¬ 
ed to the ownership of the front part of 
the “ghat” to use the back part under cer¬ 
tain conditions is a right of easement and is 
enforceable against a purchaser even if he 
had no notice of the right claimed. 1931 A. 
L.J. 267=1931 A. 207. The ordinary 
right of ryoiwari, land-holders against Go¬ 
vernment to water sufficient to irrigate their 
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Explanation.—In the first and second clauses of this section, the expression 
“ land ” includes also things permanently attached to the earth ; the expression 
“beneficial enjoyment” includes also possible convenience, remote advantage, 
and even a meri Imenity ; and the expression “ to do something includes re jvd 

Lminam heritage, of any part of the soil of the servient heritage or anything 
growing or subsisting thereon. 

Illusiraiions. 

A as the owner of a certain house, has a right of way thither over his neighbour 
land for purposes connected with the beneficial enjoyment of the house. This is an easement. 

m A as the owner of a certain house, has the right to go on his neighbour B s land and 
to take water’for the purposes of his household out of a spring therein. This is an easement. 

lA A as the owner of a certain house, has the right to conduct water from B's stream to- 
supply the fountains in the garden attached to the house. This is an easement. 

(d) .4 as the owner of a certain house and farm, has the right to graze a certain numto of 
his own cattle on B's field, or to take, for the purpose of being used m the house by himself his family 
^es^ lowers and servants, water or fish out of Cs tank, or timber out of D s wood or to use for 
^e purpose of manuring his land, the leaves which have fallen from the trees on E s land. These 

are casements. . i j r 

(e) A dedicates to the public the right to occupy the surface of certain land for the purpose 

of passing and re-passing. This right is not an easement. 

(/) A is bound to cleanse a watercourse running through his land and keep it free from 
obstruction for the benefit of B, a lower riparian owner. This is not an easement. 

Continuous and disconti- ^ Easements are either continuous or disconti¬ 
nuous, apparent and non- apparent or non-apparent. 

apparent, easements. > rr ^ 

A continuous easement is one whose enjoyment is, or may be continual 
without the act of man. 

A discontinuous easement is one that needs the act of man for its enjoyment. 

An apparent easement is one the existence of which is shown by some per¬ 
manent sign which, upon careful inspection by a competent person, would be visible 

to him. 

A non-apparent easement is one that has no such sign. 

Illustrations. 

(a) A right annexed to B's house to receive light by the windows without obstruction by 
his neighbour A. This is a continuous easement 


NOTES. 

fields is not an easement within the meaning 
of S. 4. It is an incident of ryotwari tenure 
whether it be regarded as having a contrac¬ 
tual or proprietary origin. 54 M, 793=1931 

M. 284=61 M.L.J. 563. 

Permissive User.— No question of ease¬ 
ment could arise where the user of the de¬ 
fendant’s land was permissive. 21 A.L.J. 
436=1924 A. 50. 

Party Wall.— Where a co-owner raises 
the height of a party wall with the consent 
or acquiescence of the other owner, the wall 
so raised is also joint unless the other co¬ 
owner has consented to the exclusive user 
of the wall by the party raising it. 1932 L. 
48=32 P.L.R. 755. Where one of the 
joint owners of a party \vall had made a 
hole therein and enjoyed light through the 
hole for more than 20 years, held, that he 
had acquired an easement and the other 
owner could not close the hole* 33 P*L. 

R. 930=1933 L. 28. ^ . t. 

Sec. 4: (Expl.).—A lessee of land who 

has taken it for building purposes cannot 
acquire a right of way by easement over 


other lands owned by his lessor. Such a 
lessee by reason of his being the owner of 
the materials of the house, would not be¬ 
come an owner within the meaning of S, 4 
of the Easements Act, by virtue of the 
Explanation that ‘land’ includes also things 
permanently attached to the earth. I.L.R. 
(1938) All. 538=1938 A.L.J. 436=1938 
All. 293 (F.B.). 

Sec. 5.~The right to use a staircase is 
not a continuous easement as defined in S, 

5 of the Act. 117 I.C. 381=1929 L. 848. 
Artificial water-courses or openings for tak¬ 
ing water from a tank or bund are apparent 
and continuous easements. (34 M. 487 ; 2' 
M. 46 and 1924 M. 108, Ref.) 1930 P. 7 
=11 P.L.T. 637=124 I.C, 385. Right of 
repair being a discontinuous easement is 
not lost even though not enjoyed within Z 
years next preceding suit. 1941 N. L, J. 
655. 

Court Fee. —Claim to injunction by per¬ 
son in occupation of property—^Maintaina¬ 
bility—Enquiry into title of plaintiff in pro¬ 
perty—If arises. Court-fee. (1940) 2 M.¬ 
L.J. 655. 
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i A nght of way annexed to A’s house over £’s land. This is a discontinuous easement 
draw off wate? tLnce'ry a°d^lL "xhe draln'^woulfbe'd H 

person conversant with Juch matters^'^Thte Ve^ap^arern'I^re^^^^^^ ^ 

non-apparen"^ eSeLT'^'^^ ‘° ^ h- own land. This is a 

6 . An easement may be permanent, or for a term of years or other limited 

p.’ orfrc“?:z' .Lr:; 

on condition ,ha, i. shai, co«‘oTS„™ 

of a specfied even, or .he perforniance or non-performanS rf “pai&acr® 

’ ' ' .he rSi„,S.g'“sr. of 

right of every owner of immoveable property rsuhiert 

to any law for .he ,ime being in fo.^r.o fnd 

dispose of Ihe same and all products thereof and acces- 


Easements restrictive of cer¬ 
tain rights. 


(a) The exclusive 

Exclusive right to enjoy. 

sions thereto. 


_ ^ ^ NOTES, 

oec. 7: General—Natural Rights and 
Easements.— The right incident to the 

ownership of land, in the nature of easement 

a ^ easement as such, is called 

a natural right and is distinct from the right 

other does not arise. 54 I.C. 504. As to 
water-course, the water of which is largely 
ncreased in volume by percolation’s see 64 
f • . ® ownership of free natural 

wfn all 

ocrnn^""^ ® obtained by 

^cupancy or appropriation. 3 P.L.T. 53= 

ranrtnV’n ■ occupier of abutting lands 
natural m the exercise of his 

re«p? because he becomes a 

abutting. 24 I.C. 
of a~slr« 481. Where the water 

•'■’■igating only 

cannot owner of abutting lands 

reasnnah? ^eom using more than a 

Thrar .,^1””"^“*°" 24 I.C. 685. 

of a Ctrl ^ ^ '"ere threatened use 

stream tl"”- ‘erigating only 

abuttin? lands other than those 

24 I gives a right to sue. 

of ealemAni • '^ 0 ‘wari tenant has no right 
fro^a n"rf ‘he water-supply 

U. 284=61 M-L.^TeT’ 
foMhe^^rt^of 

Of interferl ? •?■: °wn property, to direct 

running a 

baWe inTml ^e does so, he will be 

by his act a* "'ho is injured 

Where the ^^^=43 A. 688 . 

land which ic I" on plaintiff’s 

befendant’s land across 

the plaintiff’c-Ti*’‘th on a lower level, 

acquired bv ^ natural right not 

interfered w:tF*l'’^‘^u°”A oannot be 

91=12 A c fi? 'h^ defendant. 24 I.C. 
19 C.W N 27 I.C. 268= 

• - Oft. Ihere is no easement of 


risT C L-J- 406=1923 

y. (but see also cases under S 18 
mfra.) Every one may build upon or other 

TacT tha ‘ He d regardless of the 

tact that his doing so involves an interfer 

ence the light which would olherwise 

son. ly^j t. 255 . jf windows are opened 
he neighbour may, by building on his own 
land, obstruct the light which would other¬ 
wise reach them 1923 C. 256. Same principle 
has been applied to partition of joint propL! 

ties. 36 C.L.J. 406=1923 C. 256. On Heve: 

ranee of tenements by a partition of joint pro- 
I^rty, and m the absence of a contrary in^n- 
tion, expressed or necessarily implied, all such 
easements as are apparent, continuous and: 
necessary for enjoying any of the undivided 
shares when the partition was effected, pass 
to the co-parceners to whom such shares are 
respectively allotted in severalty. 1923 C 
256. Every person has a right to do anythin^ 
on his own land with regard to the diversion, 
storage or the uses of water in any way he 

chooses provided that he does not allow or 
^use that water to go upon his neighbours 
land so as <to affect it in some other way 
thrntheway m which it had been affected 

before. 41 I.C. 47. Every one is entitled, 
in the absence of controlling rights of ease' 
ment or servitude regarding his premises, ta 
protect his premises against the flow of water 
irom adjacent lands or houses. 248 P T 

?• (29 M. 539 Rel ) Th; 

fact that the water discharged from a domi¬ 
nant tenement flows over the servient .tene 
ment without a definite channel, cannot pre¬ 
vent the acquisition of an easement 40 P 

458=1^7 C.W.N. 306 (F.B.). Ts c W N 
244, Over.) pen the rights of the riparian 

acquired by easement 1923 
L. 594. A person has no right to obstruct 
e ® water of a stream except to the extent 
to which he has had prescriptive use. 41 I, 

V' • 4/ • 
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NOTES 

Meaning of WoRDS.-“Oci.'»<’r” does not 
necessarily mean absolute owner. 42 M. 50/ 

=37 M.L.J. 28=30 I.C. 291. It includes 

limited owner such as lessees or persons hay¬ 
ing derivative interest in the property. 42 
M 567. An occupier of zemindan lands is 
an'"owner” within the meaning of ilhjstra- 
tion (j) to the section. 24 I.C. 685—1914 
M W N. 481. The term 'natural right to 
drain covers only the right to allow ram 
water falling on land of a naturally higher 
level to drain off by surface flow along 
whatever lines the water could find its way 
on the neighbouring land. The right to drain 
off water brought according to the custom 
and usages of the country along irrigation 
channels upon the land may also be said to 
be a natural right. 44 I.C. 500— 1918 M. 
W.N. 167. Each upper owner in a system 
of connected tanks in different villages sup¬ 
plied with water by or through a permanent 
or artificial channel, is entitled in the flood 
season, to fill his tank, which is of sufficient 
storage capacity for Ayakut and they must, 
subject to this, allow the water to flow freely 
on to the lower tank till the last of them is 
supplied. 41 I.C. 24=6 L.W, 572. What¬ 
ever may be the means adopted to let out 
the surplus, the owner of the tank in such 
cases, cannot increase the storage capacity 
of his tank beyond its capacity at the beginn¬ 
ing which, in many cases, can only be proved 
by the customary flow of water. 41 I.C. 24. 
An easement right to keep a latrine on ano¬ 
ther man’s land is unknown to law and can¬ 
not be acquired by prescription. 29 I.C. 865 


= 19 C.W.N. 864. 

Riparian Rights. —The lower proprietor 
owes a natural servitude without claim to 
compensation to the higher, in respect of 
water naturally flowing upon it; but the 
higher land owner cannot exceed his natural 
right by sending water not going there natu¬ 
rally. Short of this the upper owner may 
interfere with the flow of water. 36 M. 149 
=25 M.L.J. 276. A riparian proprietor is 
entitled to use the water of the stream for 
irrigation of his lands without causing injury 
to other riparian proprietors. 18 I.C. 284= 
37 M. 369 (note). Natural stream—Intercep¬ 
tion of flow of water by upper riparian 
owner—Stream and feeding channels flowing 
in well defined courses—^Lower owner is 
entitled to sue for mandatory injunction. 
I.L.R. (1937) Mad. 510=(1937) 1 M.L. 
j. 216=1937 Mad. 310=45 L.W. 188. 

Riparian right is a natural right and is not 
lost by non-user. Until some other person 
acquires a right of easement to substantially 
diminish the water available to the owner, 
the riparian right cannot be affected or lost. 

104 I.C. 781=1927 M. 1167. It is a right 

incidental to the ownership of the land upon 
which the air or the water lies, just as much 
as is the right to make the silt deposited by 
rivers or the lava thrown up by a volcano 


or rain or snow falling from the sky. 3 P. 
L.T. 53=64 I.C. 316. Erecting a dam across 
the bed of the river is a common method 
of using the water of a stream by a riparian 
proprietor. 64 I.C. 316. Water of stream 
—Diversion of, for purposes of irrigation— 
Permanent masonry structures—Diversion by 
putting up—Claim to right of—Evident dis¬ 
proving but disclosing right to diversion by 
erection of temporary structures—Decree 
proper in case of. 34 C.W.N. 512=1930 
PX. 42=58 M.L.J. 285 (P.C.). A ripa¬ 
rian proprietor should not take more water 
than he was taking before, but he pn use the 
water to raise wet crop in lands in which it 
was customary to raise only dry crops. 18 
I.C. 294=37 M. 369, An easement exists 
for the benefit of the dominant tenement alone 
and the servient owner cannot insist on its 
continuance by the dominant owner or claim 
damages for abandonment. 65 I.C. 84. If 
however water running through an artificial 
channel on a neighbour’s land has all along 
been flowing to the plaintiff’s land it is open 
to the plaintiff to insist on its continuance 
on the footing of a lost grant or old arrange¬ 
ment. 65 I.C. 84. 

Percolating Water. —Though according 
to the theory of decisions about percolating 
water, no one, not even the owner of the 
soil under which it flows, has any property 
in such water till it reaches a defined channel, 
and though there is therefore no infringe¬ 
ment of any right of property by appropriat¬ 
ing such percolating water yet it is possible 
for an owner to be guilty of a breach of 
contract, if by appropriating underground 
percolating water from his land, he causes 
diminution of a supply which he is obliged by 
law to maintain. Per Krisfwan Pandalai, /.; 

in 54 M. 793=1931 M. 284=61 M.L.J. 563.' 

The doctrine of percolating water flowing 
underground in undefined channels as settled 
by English decisions should not be applied to 
the water carried in sandy bed of an Indian 
river in dry months between monsoon to 
monsoon. Necessary modifications must be 
made in the English law of flowing water to 
make it applicable to the tropical countries. 
54 M’. 793. As between o^vne^s of land no 
one has a right of property in water flowing 
underground in undefined and unknown 
channels by percolation. As a consequence of 
this, one owner has no right of action against 
another, who by sinking wells or by other 
works on his own land, draws off and appro¬ 
priates the underground percolating water 
which would otherwise have flowed into his 
well or stream and makes it unavailable to 
him and this even when it is done from an 
improper motive or maliciously. But that 
other owner cannot go on his neighbour’s 
land, dig there and take the underground 
water found there and justify his action 
because the water was nmning in undefined 
channels, as that would be trespass and be 
an actionable wrong. These things should 
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(b) The right of every owner of immoveable property (subject to any law 

Rights to advantages arising K without distur- 

from situation. bance by another the natural advantages arising from 

Its situation. ® 

llliistTaiions of ihe Rights above referred to. 

(a) The exclusive right of every owner of land in a town to build on snrh . K' . 

to any municipal law for the time being in force. ^ 

(b) The right of ever>' owner of land that the air passing thereto shall ui 

polluted by other persons. inereto snail not be unreasonably 

(c) The right of every owner of a house that his physical comfort shall nnf l. • . r .j 

with materially and unreasonably by noise or vibration caused by any other person ^ '^^^^^ered 

!? thereto 

(e) The right of every owner of land, that such land, in its natural mnHioo u n u ‘ . 

support naturally rendered by the subjacent and adjacent soil of another oerson ’ 

•fi • Land is in its natural condition when it is not excavated and k- 

artificia pressure ; and the “ subjacent and adjacent soil ” mentioned in tht ^11 * subjected to 
such soil only as in its natural condition would support the dominant heritage in it^ n 7 means 

if) The right of every owner of land that, within his own liLts fhe ‘ 

passes or percolates by, over or through his land shall not, before so passing naturally 

reasonably polluted by other persons. ^ S or percolating, be un- 

(g) The right of every owner of land to collect and dispose within his own c n 

under the land which does not pass in a dehned channel and all water on its snr^^ °^k^ 
not pass m a defined channel. surface which does 

A 


NOTES. 

M done on one's own property. 54 M. 793. 
The right to take from an irrigation channel 
such water as may be reasonably required 
for the cultivation of a second crop of the 
customary character upon the suit land and 
for this purpose to construct, whenever 
'^^^ssary, a ckappakatu or temporary groyne 
of the required length in the bed of the irri¬ 
gation channel is not of too indefinite a cha¬ 
racter to be incapable of acquisition by pre- 
fnption. 58 I.A. 195=54 M. 427=61 M. 
LJ. 1 (P.C.). 

Sec. 7 (b).—The owner of higher lands 
IS entitled to discharge surface water over 
lower land. 41 I.C. 863=22 C.W. 
y oo6. Where owing to the silting up of a 
s ream into which the water thus discharged 
timately flowed, the level of the bed of the 
s ream became higher than the adjacent 

to the inconvenience thereof, held, 
at dominant owners were still entitled to 
‘heir rights. 22 C.W.N. 666. 
roi? ^j*^**^ cannot claim damages for injury 
i? crops on his land by the shade 
Ln 1 irt standing on his neighbour's 

land 19 N.l.R. 191=1924 N. 69. It can- 

(u 5 tliat every owner of a field has 

sun’s rays fall on it 
possible direction. 1924 N. 69. 

allowpd^'l?°* 

in£F f, ^ttd enjoyment of the adjoin- 

verv 1 ^ owners would be 

£^?rv restricted. 1924 N. 69. 

ob/>n ^P^'^tier has got the right to 
unle«c tw his own wall and 

of anv /??k so he invades the privacy 

riffht r P^®“ 5 ^'sting and well established 
not inrn u-**’ neighbour, the latter can- 
neifftiKr,. » apertures. The 

land nr is to build on his own 

^933 L obstruct the apertures. 

C.C.M.—289 


Where the defendant, 
who was the owner of the land adjoinino- 

ot about 2 feet 2 inches from the plaintiff's 

tion of the plaintiffs wall and the plaintiff’s 
wall collapsed as a result of it and the plain¬ 
tiff brought in a suit for damages, held that, 
as there was artificial pressure upon the 
budding of the plaintiff and that artificial 
pressure had produced a greater stress than 
the stress which the soil was able to bear 
when deprived of the support of the sub¬ 
jacent sod of the defendant, the plaintiff 
could not succeed unless he proved the rieht 
of easement for 20 years. 1930 AL I I 40 
-1929 A. 885. The right of support of IanJ 

in its natural condition by adjacent land is 
a natural right and incidental to the owner¬ 
ship of property. Any change in the land 
supported which converts its natural charac- 
t^er into an artificial character such as would 
be caused by placing buildings upon it or 
excavat ng it would obviously impose a 
changed or increased burden on the adjoining 
land the effects of which would not alter or 
increase the previous obligation unless the 

easement could be proved 
1929 A. 885. The right to the support of land 
in Its natural state vertically by the subjacent 
strata and laterally by the adjacent soil is a 
right to which the owner of the surface is 
of common right prima facie entitled The 
Tight of an owner of land to the support 
from adjacent or subjacent soil is not that 
the substance supporting his soil shall not 
be removed, but that the enjoyment of his 
land be not disturbed by the removal of its 
support. 11 R. 47=143 I.C. 292=1933 R 
18. See also 1930 A.L.J. 340 ; 59 C 363 
= 131 I.C. 667=1932 C. 542. 

Ulus, (g).—Indian Courts should be 
liberal in recognising irrigation rights as 
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. . /■ that the water of every natural stream which passes 

{h) The right of natural channel shall be allowed by other persons to flow 

by, through or over his interruption and without material alteration in quantity, direc- 

vvithin such ovvners limits w abutting on a natural lake or pond 

tion, force or ternperaliire , ^ n the water of such lake or pond shall be allowed by 

iiXr" ersonf to such owner’V limits without material alteration in quantity or tempe- 

(i) The right of every owner of upper land that water naturally rising in, or falling on, such 
land, and not passing in detaed channels, shall be allowed by the owner of adjacent lower land to 

run naturally thereto. 

(i) The right of every owner of land abutting on a natural stream, lake or pond to use and 
consume its water for drinking, household purposes and watering h.s cattle and sheep ; and the 
XhtTf evlry such owner to use and consume the water for irrigating such land, and for the purposes 
of any n^InJJfactory situate thereon, provided that he does not thereby cause material injury to other 

like owners. 

Exblanalion — \ natural stream is a stream, whether permanent or intermittent, tidal or tideless, 
on the surface of land or underground, which flows by the operation ol nature only and in a natural 

and known course. 


NOTES. 

natural rights of as strong a character as any 
other, provided the lower riparian owners 
are not injured and the quality and the wide 
participation of the benefits of the natural 
stream are not interfered with. 34 M.L.J. 
223=43 I.C. 113. In India a riparian owner 
must be confined to the land which is on the 
bank of the stream or which extends from 
that bank to a reasonable depth m land. 34 
M.L.J. 223. A depth of more than halt a 
furlong would usually be unreasonable. 34 
M.L.J. 223. The right of a riparian owner 
is not restricted to lifting up of water from 
a natural stream and carrying it at once to 
the land but extends to the temporary stor¬ 
age of water in wells before carrying it on 
to the irrigated lands. 34 M.L.J. 223. 
Every land owner has a natural right to 
collect and retain upon his own land the sur¬ 
face water not flowing in a defined channel 
and put it to such use as he may desire 4 
p I T 81=2 P. 110. He may also allow 

it to flow away in the usual course of nature 
upon the lower lands of his neighbour and 
cannot be bound to prevent it from so doing. 
2 P 110 He cannot do this, however, by 
an artificial discharge upon his neighbour's 
land unless he has acquired an easement which 
his neighbour is bound to submit to. 2 r. 
110 If he should acquire such an easement 
the'owner of the servient tenement acquires 
no reciprocal rights as against the owner of 
the dominant tenement with regard to the 
surface water, that is, water "ot Pass.ng 
through a defined channel. 2 P. 110. But 

also 65 I.C. 84. 

Sec. 7, Illus. (^)». 0) 

riparian owner is 407 

nublic river. 21 Cr.L.J. 55=54 I.C. 407. 

Riparian owner has a right to 
of the river or stream which passed through 
hW land This is not an absolute or c\- 
clusile right to the flow of the water but 
to the reasonable enjoyment of the same. 

10 I C. 181. The right which 
owner has to allow rain water on his land 
to flow out to the adjacent tenement is a 
natural right under the Easements Act. 


125 I.C. 529=1930 M. 676. also 1938 

A. L.J. 486=1938 AIL 363. A riparian 

owner is not entitled to impound the water 
flowing in defined and natural channels, but 
is entitled only to use it as it passes. The 
riglits of a riparian owner are subject to the 
right of a lower riparian owner to have the 
water of the channels or streams flow in 
the customary manner down to him. Inter¬ 
ference with such flow is an actionable wrong 
especially where the flow is totally cut-off. 
1937 M. 310=(1937) 1 M.L.J. 216 (F. 

B. ); I.L.R. (1937) Mad. 510=45 L.W. 

188. There is a natural right of drainage 
from higher lands to lower lands of water 
flowing in the usual course of nature and in 
undefined channels. This principle is Em¬ 
bodied in III. (0 to S. 7 of the Easements 
Act. But the right of the superior pro¬ 
prietor is not quite absolute. It would not 
for instance be within his right to introduce 
water which was foreign to the land. Fur¬ 
ther there is no obligation upon the owner 
of the lower land to submit to an artificial 
discharge of water from his neighbouring 
lands. When land is so located that water 
naturally or in the course of ordinary agri¬ 
cultural operations descends from the estate 
of the superior proprietor to the inferior 
estate, the owner of the latter cannot do 
anything to prevent the course of such 
water. The upper proprietor may drain 
his land and the proprietor below must re¬ 
ceive the water so drained; but the upper 
proprietor may not by adopting a particular 
system of drainage or by introducing altera¬ 
tion in the mode of drainage cause the drain¬ 
age water to flow his neighbour’s land in an 
injurious manner. The upper owner fur¬ 
ther, is not entitled to do anything that will 
throw on the inferior tenement any water 
which would not naturally come there. The 
upper proprietor has no doubt the right to 
collect the water falling from the higher 
ground in one body in the course of drain¬ 
ing the land. But that right is again not 
absolute. That can only be done without 
hurting the inferior tenement. 47 L. W. 
564=1938 Mad. 649=(1938) 2 M.LJ. 108. 
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NOTES. 

See also 18 Pat.L.T. 806=1938 Pat, 71: 
1938 Pat. 73=174 I.C. 710. It is now well 

settled that the right of an upper land-owner 
to throw his^ surface water on to land at a 
lower level is a natural right, and not in 
the strict sense of the word ‘an easement'. 
In other words, it is a right which is not 
acquired, but is .an incident of property 
owing its origin to the disposition and ar¬ 
rangements of nature. It is incapable, 
therefore, of being lost by non-user or ex¬ 
tinguished permanently, and the maxim 
^‘tantaum prescnptunt quantum possesshim*^ 
has no application. But these natural rights 
and liabilities may be altered by contract or 
grant, express or implied, as well as by en¬ 
joyment of an adverse easement obstructing 
the flow of the water from the higher to 
the lower ground. It follows, therefore, 
that if any artificial alteration is made in 
the configuration or disposition of the lands 
or any conditions are otherwise created af¬ 
fecting the exercise by the upper owner of 
his natural right to discharge his surface 
water to the lower level such as by excavat¬ 
ing a khal or channel between the tAvo tene¬ 
ments then this fact alone will not be suffi¬ 
cient to determine whether the natural right 
is thereby merely suspended for the time 
being or finally extinguished. The purpos¬ 
es for which, and the circumstances in which 
the altered conditions are brought into ex¬ 
istence as well as the subsequent mode of 
user or enjoyment will all have to be looked 
into. 74 C.L.J. 95. An owner of a piece 
of^ land has a natural right to drain off the 
,water that collects on his land into the 
adjoining lands belonging to another lower 
down.^ In India the right of an agriculturist 
to drain off into the lower lands the water 
brought into his land for ordinary agricul¬ 
tural operations, is a customary right and 
not a natural right. (Dictum of Sadasiva 

contrary in 1918 M.W.N. 
167 not approved.) Every landowner has a 
natural right to deal with his surface drain¬ 
age water as he pleases; he can collect it 
and use it on his own land or he can let it 
nnd its way by gravitation to his neighbour's 

la *1 ^ lower level than his own 

iand; but the owner of the lower land may 
acquire by prescription, as an easement res¬ 
tricting this natural right, the right to throw 
water back to the land at a higher level, 
ence where the owner of the lower land 

an easement to restrict the 
atural flow to such an extent as it may be 

Jcf by a bund which has been in ex- 

1 ^ years, the owner of the 

gner land cannot claim to breach the bund 
1 ^jP^^bcular point to let out the water un- 
ss he has acquired such a right as an ease- 

V. Howard, 24 R.R. 169; 

335 and 24 C. 865, Rel. on.) 14 R. 
^^‘63 I.C. 453=1936 R. 282. also 
17 Mys.L.J. 123=44 Mys.H.C.R. 105. 

can exercise this right to drain 
he water that collects on his land or 


that IS brought into his land, by opening 
vents m the bund which he has put up along 
the boundary between his land and the ad¬ 
joining land lower down, so long as no 
damage IS caused to the owner of the adjoin- 

52 M..426=1929 M. 337=56 M. 

MSP ltd" ■ , ®/'Sht of a riparian owner to 
use the water of a stream either for irriga¬ 
tion or manufacture is an extraordinary use 
of water and is subject to the condition that 
the use of the water by other proprietors 

rardheam 51 I.C. 949 Natu¬ 

ral sti earn—Riparian owners—Rights of— 

Interception of flow of water by upper ripa- 
nan owner-Strram and feeding tributaries 
flowing in well-defined channels—Right of 

dd"' idTV "mandatory injunc- 

1 M M. 310=(1937) 

1 M.L.J. 216. It IS not rightful to a higher 

npanan owner to use the water for irrio-a- 

tion m such a way as to interfere with°an 

easement acquired by prescription by a lower 

riparian owner. 44 I.C. 19. Whedd 

through h,s own fan t flood-water accumu 

lates on a man s land, his neighbour is en- 

h led to put up bunds to protect his land. 

The former cannot claim a right of natural 

drainage and restrain the latter from put- 

ting up the bund. 1 R. 427=1924 R. g6 

Natural right of drainage—Extent of nVIit 

107 I.C. 203; 24 N.L.l 122=m N 

Where a stream, having a continuous flow 

at the beginning, subsequently diverts itself 

It IS a natural stream and the owners of the 

land below cannot put a dam across it to the 

damage and injury tipper owners. 28 M. 

L.J. 98—26 I.C. 800. Where there is r> 

competition between the rights of the owner 

of land on a higher level to allow water to 

pass in Its natural flow without obstruction 

and the rights of the owner of the lower 

land to use it as he pleases, the latter's 

give way to the former In 
such a case, the owner of the lower land can¬ 
not erect a bund to obstruct the flow of 
Av^ater. 52 I C. 128. An owner of land 
through which a river or other natural chan¬ 
nel flows is not bound to clean it though he 
IS bound within certain limits as between 
himself and other riparian owners not to do 
anything which will obstruct the flow of 
water or materially interfere with their 
rights. 33 A. 619=8 A.L.J. 640, A ripa¬ 
rian proprietor can only take for the pur¬ 
pose of irrigation so much water as is neces¬ 
sary without materially diminishing what is 
allowed to descend. 52 I.C. 276=20 Ct, 

4 ... . ^ circumstances, 

and provided the flow of water in the strean^ 

IS not materially prejudiced and interfered 
with, an upper riparian owner may have a 
right to divert water for the purposes of 
irrigation even by the putting up of a bund 

1934 M. 583=40 L.W. 373=67 

The quantity of water that can be abstracted 
and used without infringing that essential 
condition must in all cases be a question of 
circumstances, depending mainly upon the 
size of the stream and the proportion which 
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CHAPTER II. 

The Imposition, Acquisition and Transfer of Easements. 

8 An casement may be imposed by any one in the circumstances, and to 

the extent, in and to which he may transfer his interest 

Who may impose cascmniL';. heritage on which the liability is to be imposed. 


NOTES. 

the water bears to entire value. 52 I.C. 
276. Riparian proprietors can permanently 
divert water for agricultural purposes and 
irrigation. The question is whether the use 
was reasonable having regard to the custom 
of the adjoining country. 43 T.C. 235=3 
Pat.L.J. 51. Where a riparian owner has 
made a diversion for the irrigation of his 
own tenement, the surplus water which 
would otherwise be wasted may be taken in 
a channel by another riparian owner to irri¬ 
gate his land. 43 T.C. 235. The policy of 
law should be to encourage and protect all 
beneficial use of the water. 43 I.C. 235. 
As to limitation for suit, see ibid. 
Natural lake or maduga belonging to Go¬ 
vernment bounded by Zamindari villages 
Riparian right.s—Right of Zamindar to use 
lake water for irrigation of lands abutting 
on the lake free of charge—Right of Go¬ 
vernment to levy water cess. 163 I.C. 87 
= 1936 M. 550. 

Right to put a dam.— Plaintiffs as lower 
riparian proprietors sued the upper riparian 
proprietors complaining that the putting up 
of a dam by the defendants higher up inter¬ 
fered with the flow of water in the stream 
and claimed a declaration that the defen¬ 
dants had no right to use the water for 
irrigation, a direction for the demolition of 
the dam put by the defendants and for a 
permanent injunction prohibiting the defend¬ 
ants from ever putting up a dam across the 
river. The defendants in their written 
statement claimed that what they did was in 
the exercise of their riparian rights as upper 
owners and did not plead any special rights 
founded on contract, custom or prescription. 
The lower appellate Court framed the in¬ 
junction in the form, that the defendants be 
prohibited from putting up such a dam as 
will cause diminution to the flow of water 
to which plaintiffs would be entitled. Held, 
that in the light of the rights declared by 
ills, (/i) and (;) of S. 7 of the Easements 
Act, the proper decree to be passed was to 
declare that the defendants are entitled to 
such rights in the stream as belong to an 
upper riparian owner and that they are not 
entitled to put up the dam complained of in 
the, plaint, and to restrain them, their agents 
and servants by an injunction from inter¬ 
fering with the stream in such a way as to 
diminish materially the flow of the stream. 

1934 M. 583=67 M.L.J. 373. 

Precarious supply of water —No right 
OF Easement. —Where there has been no 
continuous and consistent use of the water 
by the owner of lands lower down, by the 
aid of which he could raise his crops and 
which could be deemed beneficial, m some 


years the water was insufficient and in some 
years it was excessive, he cannot be held to 
have obtained any prescriptive right to the 
supply of water in sufficient quantity. 56 

M. 696=1933 M. 646=65 M.L.J. 179. 

Privacy, Right of.— There is no inherent 
right to privacy, and such a right, if it can 
arise at all, can arise only by prescription, 
grant or local usage. 10 P. 280=133 I.C. 
163=1931 P. 212. See notes under S. 18, 
infra. 

Sec. 8.—An easement right can be con¬ 
ferred by the owner of the servient tene¬ 
ment for cash consideration and whether it 
takes the shape of a sum paid in cash once 
for all or paid from time to time cannot 
make any difference in the legal nature of 
the right conferred on the owner of the 
dominant tenement. 27 I.C. 920=2 L.W. 
27. Uninterrupted enjoyment to raise a 
presumption of right, must have been ac¬ 
quiesced in, by the owner of the servient 
tenement where from continued user the 
Court is asked to presume a grant of a 
right of way. 54 I.C. 936. Knowledge of 

such user on the part of the servient owner 
is an essential condition to the acquisition 
of an easement. 54 I.C, 936. The pre¬ 
sumption of lost grant is allowed only when 
the enjoyment of easement cannot be other¬ 
wise accounted for. 50 I.C. 933; 1927 C. 
36i. A right of way can be created by a 
verbal agreement. 9 Bur.L.T. 222=34 L 
C. 95. Whether a grant of an easement 
arises by implication on a conveyance of 
land depends on the intent of the parties, 
which must clearly appear, in order to de¬ 
termine the intent the Court will take into 
consideration the circumstances attending 
the transaction, the particular situation of 
the parties and the state of the thing granted. 
This principle holds only where there is no 
express contract relating to the matter. 36 
C.L.J. 406=1923 C. 256. Right to lagm^ 
in a river ghat can be acquired as an ease¬ 
ment by prescription. 1931 A.L.J. 267= 
1931 A, 207. Where a zamindar has been 
using the water of a channel for irrigating 
his lands from the time of the permanent 
settlement, the Court may presume from the 
long possession and enjoyment a right to 
use the water free of charge. Though an 
actual grant of an easement is not discovered 
or proved it will be presumed. 45 I.A. 302 

=37 M.L.J. 724=24 C.W.N. 446 (P.C.). 

A tenant can acquire an easement against 
the property held by another tenant of the 
same landlord. 118 I.C. 225=1929 A. 862. 
A tenant can acquire a right of easement to 
take water from a well standing in the ad¬ 
joining land held by another tenant under 

the same landlord. 118 I.C. 225=1929 A. 
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Illustrations. 

f a tenant ot B’s land under a lease for an unexpired term of twenty years and lias 
during tL rimeThartfTelrafe eLts^'r forTn^^ shlrTerpS'" to’continue 

1 i,'® ‘and with remainder to B absolutelv A ea.1.1,1. 

SS SSnfera?•""i •!>« SclminS 

Of , V f ^ are lessees of the same lessor, A of the field AT for a term of five years and fl 
of a field r for a term of ten years. A^s interest under his lease is transferahl*- • R\-T a ° 

impose on Z, in favour of B, a right of way terminable wi A/r Te“f " ' ^ ^ 

9. Subject to the provisions of section eight, a servient owner may impose 

Servient owners. on the servient heritage any easement that does not 

wiihou.f t “""S 

nentage which would lessen such utility. servient 

Illustrations. 

^ a right to the uninterrupted flow then-m fr 

of the water of B s stream. B may grant to C the right to divert the water of th ^ ^unr^e to noon 
to sunset: provided that A^s supply is not thereby diminished. ^ ^ noon 

{bj A has, in respect of his house, a right of way over B's lanfl » 

right to feed his cattle on the gr^IerfwTn? ^ 

10. Subject to the provisions of section eight, a lessor may impose on the 

Lessor and mortgagor. property leased, any easement that does not rif^rr* 

^ eights of the lessee as such and . 

may impose, on the property mortgaged, any easement that dnpc f °^ortgagor 

security insufficient. But a lessor or" mortgagor clnot whSu T 
the lessee or mortgagee, impose any other easement on’such oronpr^v*^°”*?”^ 
e o take effect on the termination of the lease or the redemption of fh unless it 

Explanation .—A security is insufficient within the meanino- .u- 

ofh *-ld^^ mortgaged property exceeds by one-third ^or if^rp ^^.ctjon 

gf buildings, exceeds by one-half the amount for the tLe being due ’on ffie mon? 

^ u. No lessee or other person having a derivative interest may impose on the 

property held by him as such an easement to take effect 

of the right of the lessor or the superior proprietor. ’ derogation 


g., NOTES. 

siiri, . 3 "®. nature of a permanent tenure is 
ments ‘-I Pej-mits of the creation of ease- 

P HI?’"- “5 I.C. 884=1929 

the numr. public, as such, cannot acquire 

immovable property or an 
But property by prescription, 

of a public may be evidence 

^ 638=47 M. 

must i_dedication to be valid 

^ny seefln° Public at large and not to 

structfon " ’‘.1 .116. As to con- 

19 B 7gQ.^/;n®r)4n ^''anring easement, see 
an exnrpc * ^ 1888. Where there is 

to a Darrir, ^ private right of way 

of wh:pr.^*i! place, to the unrestricted use 
entitled grantee of the right of way is 
^cessV^b be restricted to 

the Irl^f ^^ 1 . *’e<iu*red at the time of 

ants w?rP tbe defend- 

^ (without any qualification) over a 


courtyard belonging to the plaintiffs and 
subsequently built a new privy in their 
house, the right of way granted to them in- 
c udes a right of passage for the privv 

deaner. 34 Bom.L.R. 1150=1932 B. 574^ 

1 he mere finding that a parnala is old is no 
finding in law that easement has been esta- 
Wished with respect thereto. 66 I.C. 922 
— J-L • -L« J « 58* 

Parties.— In a suit relating to easements 
I4 C.w!n necessary parties.’ 

Sec. 9.—Application of section to custo¬ 
mary rights. See 6 A. 497. 

Sec. 10: Mortgagor—Right to create 

EASEMENT IN MORTGAGED LAND. —Mortgagor 
has no right to create any easement over 
the mortgaged land, to the detriment of the 
mortgagees without their consent. 185 P P 
1902, Rel. on.) 149 I.C. 949 (2)=1934 ij; 

Sec. 11.—Although a tenant cannot 
acquire a prescriptive right of easement in 
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,2. An casement may be acquired by the owner of the immoveable pro- 

perty for the beneficial enjoyment of which the right 
Who may accjiiire ease- created, or, on his behalf, by any person in possession 

of the same. 

One of two or more co-owners of immovable property may, as such, with 
or without the consent of the other or others, acquire an easement for the beneficial 

enjoyment of such property. 

No lessee of immovable property can acquire for the beneficial enjoyment 
of other immovable property of his own, an easement in or over the property com- 


prised in his lease. 

Easements of necessity and 
quasi easements. 


13. Where one person transfers or bequeaths 
immovable property to another,— 


NOTES. 

land belonging to his lessor, he may claim 
a riirht of easement based on immemorml 

user. 36 C.L.J. 161=50 C. 356=1923 C. 
8 . Where the enjoyment of a right to take 
water from the landlord s tank was con¬ 
tinued uninterrupted for a long series of 
years, such enjoyment should be attributed 
to a legal origin and the Court should pre¬ 
sume a grant or an agreement. 50 C. 356. 
A tenant can establish his right to irrigate 
his field from his landlord's tank by proof 
of open and continuous user from time 
immemorial. 50 C. 356.If the user of the 
casement had actually commenced before the 
property over which it was claimed passed 
into the possession of the lessee, the mere 
fact of the intervention of such tenancy 
should not be sufficient to defeat the right 
acquired by the lapse of time unless, indeed 
it is further shown that the landlord, up to 
the time he granted the lease was in igno¬ 
rance that any such right was claimed. 36 

C.L.J. 161=50 C. 356. 

Sec. 12.—Tenants in the dominant tene¬ 
ment enjoying an easement as of right, 
acquire it for the landlord. 31 I.C. 549= 
19 C.W.N. 1211. Sec, also 1938 A.L.J. 
436=1938 All. 293 (F.B.). He cannot 
acquire it as ag.iinst the landlord. 29 C, 

363=9 C.W.N. 856; 14 A. 185 (F.B.). 
See also 1 C.W.N. 151. Where a person 
is in possession of the property on behalf 
of the owner and enjoys the easement, he 
can claim easement under S. 12. 151 I.C. 

141 = 1934 A. 527. A tenant can acquire by 
prescription the right to irrigate his field 
from the landlord’s tank by open and con¬ 
tinuous user. 18 I.C. 597. A tenant of 
land having even a permanent tenancy can¬ 
not acquire an easement by prescription in 
other lands of his lessor. 38 M.L.J. 28= 
54 I.C. 948. Where a common third 
person is a tenant of both the plaintiff’s and 
defendant’s shops and the plaintiff through 
his shop claims a right of way over the land 
of the defendant, it is not open to the defen¬ 
dant to contend that the period during which 
the said third person was a tenant of tlie 
defendant and the plaintiff should be exclud¬ 
ed from the ijeriod of 20 years during which 
the plaintiff claims to have, enjoyed the 

right of way.' 1939 A.L.J. 68=1939 AIL 


j I.. 


339. 

Secs. 12 and 15.—According to S. 12, 
it is the owner of the immovable property 
who alone can acquire an endorsement. A 
right of way or other easement mentioned 
in" S. 15 must have been enjoyed in the 
manner laid down therein by the owner or 
occupier of the dominant heritage. As 
such, the user of a particular pathway by 
the visitors to the dominant heritage could 
not confer a right of way in respect of it 
on the owner of the dominant heritage. 
1939 A. 90=1938 A.L.J. 1142. The lessee 
is not in the position of an owner of immov¬ 
able property under S. 12 for the purpose 
of a right of way. Though he may be an 
owner of immovable property for purpose of 
acquiring casements under the first and 
second paragraphs of S. 15, when a case of 
right of way arises, he comes under the 
third paragraph of S. 15 and anything 
which he would acquire would be as the 
person in possession of the land which is his 
site and he would acquire for the benefit of 
the owner of the site. I.L.R. 1938 All. 
538=1938 A.L.J. 436=1938 All. 293 (F. 
B.) Ser also 19 C.W.N. 1211=31 I.C. 
549. In the case of a lessee of a site, who 
is also the owner of the house which he 
has built thereon, so far as the use of light 
or air or support for his buildings is con¬ 
cerned, he is an owner of the building and. 
may, under the first two paragraphs of S. 15^' 
acquire such easements, and he would not 
acquire them for any one except himself 
under S. 12. But when the question arises, 
of a right of way or a right to flow of water 
he comes under paragraph 3 of S. 15 and 
anything which he would acquire, would be, 
as the person in possession of the land which 
is his site, and he would acquire on behalf 
and for the benefit of the owner of the site^ 
179 I.C. 884=1930 Sind 39. 

Sec. 13: What are Easements, of 
Necessity. —Easement of necessity means 
an casement absolutely necessary for the 
use of the dominant tenement and not 
merely one necessary for the more con¬ 
venient enjoyment. 38 A. 467=9 I.C. 628;' 
17 A.L.J. 672=50 I.C. 646; 48 I.C. 670;. 
30 I.C. 756.. See also 167 I.C. 414=1937; 
O.W.N. 252=1937 O. 263; 1937 Pat. 589;* 
154 I.C. 468=1935 R. 56; 90 I.C. 900=: 
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1925 M_. 680. An easement ot necessity is 
one which the law creates according to the 
doctrine of implied grant in a particular 
case. 60 I.C. 504, It is one without 
which the dominant tenement cannot be used 
at all. (Ibid.) 1923 O. 250 (15 A. 270; 
33 A. 467; 19 B. 79; 28 M. 495. Ref. to). 
The scheme of S. 13. is perfectly clear. It 
provides for six different situations which 
may arise where one person transfers or 
bequeaths immovable property. Gs. (c) 
and (d) deal with the effect on the trans¬ 
feror's rights. The dominant heritage is 
only entitled to the quasi-easements if they 
are apparent and continuous; where pro¬ 
perty was originally in the ownership of two 
brothers and after partition one of the 
brothers sells certain of his plots to another 
and the latter obstructs the irrigation of the 
transferor’s lands from the lands transferred, 
the transferor can claim such a right even 
though the deed of transfer is silent on the 
point. The easement claimed is an appa¬ 
rent and continuous easement and it must 
be deemed to have been reserved by the 
transferor when he parted with the other 
fields. 1941 N.L.J. 415=1941 Nag. 287. 
If for the enjoyment of the agricultural 
plots, the possession of which has been 
transferred by the Zemindar to the tenant, 
it IS necessary for the tenant to enjoy for 
agricultural purposes certain easements in 
the land of the village site which belongs 
to the Zemindar, under S. 13 of the Act, the 
is entitled to those easements. 1934 
A-L.J. 662z=150 I.C. 1117=1934 A. 802. 
An easement of necessity means an ease¬ 
ment without which the property retained 
cannot be used at all and not one merely 
necessary to the reasonable enjoyment of 
that property. 1930 P. 7; 1923 O. 250. It 
IS a question of fact from the circumstances 
01 each case as to whether an easement of 
a claim is an easement of necessity or not. 
there can be an easement of necessity to 
take water from other's land. 103 I.C. 
°??=1927 M. 963; 17 I.C. 966=16 C.L.T. 
See also 1941 Nag. 287. A right of 
ay of necessity ceases if the dominant 
wner can approach the place through his 
own land. 60 I.C. 504. S?? also 1923 O. 

• ' An easement of necessity cannot arise 

any other way than by severance of tene- 

ik ^27=4 L.B.R. 246. 

26 C. 510=3 C.W.N. 409= 

rpcAT- There is ordinarily no 

favA,, implication of easement in 

an grantor except in the case of 

an easement of necessity. 17 I.C. 966=16 

nece«ihr ^ ^ easement of 

thinn ^ .^^*sing out of a severance by par- 

firant irom a presumed grant, no 

Darfipc ^ presumed where the rights of 

partition \lYt ^Tl C 

easpmPAfc^^^^' ™ As to quast- 

% I C L. 497=115 I.C 758; 

13—1926 L, 473. The doctrine of 


implied grant does not confer any title to 

WO P non-apparent. 

637=124 I.C. 385. 

Illustrative Cases. -Where the owner 
ot one of two tenements originally held bv 
a common owner, claims a right of way 
over the other tenement, it was held, that 
having regard to the enjoyment of the right 
of way for twenty years, there was a grint 
of the right to the plaintiff at the time of 

'-■■L-J. 51 There is a presump- 
tion of easement of necessity both in respect 
of the portion granted as well as the 

grantor. 65 I C 
541 = 19 C.W. 

necessar; fL absolutely 

necessarj for a person to use a way does 

not ‘=‘^5‘itute an easement of necessity. 26 

l.L. 485. Plaintiff and defendant owned a 

common courtyard. Before partition of thf^ 

courtyard, plaintiff had the right to pass his 

" S. 'S*" rt "'*'"1" "W °I' 

in tne yard. Ihe onus lay on the defpn 
dant to show that the right which plainffff 
possessed prior to the partition had been 
extinguished by some agreement or rule of 
law. 53 I.C. 584=101 P.R. 1919 The 
mere fact that plaintiff had acquired another 
tenement through which he could pass his 
water did not deprive the easement in ques¬ 
tions of the character of an easement of 
necessi^'. 53 I.C. 584. Qiwji-easement— 
Property on slope—Partition—Person hold- 
ing dominant position possesses easement to 
dram water through the lower portion. 

110 I.C. /bo. Where two houses situated 
on opposite sides of a land were connected 
by a bridge which had been destroyed and 
which plaintiff wanted to re-build but the 
defendant objected and the Municipality 
also refused permission, the re-building of 
the bridge could not be allowed as the 
houses had passed to different persons* 9 
P.L.R. 1911=9 I.C. 402. A person who 
builds on the extreme limit of the boun¬ 
daries of his land has no legal right to 
compel his neighbour to allow him or his 
workmen to pass through his courtyard or 
to carry on building operations from there 
without his permission, unless he has ac¬ 
quired an easement by 20 years' uninter¬ 
rupted user. No easement of necessity 
could possibly be acquired by him, if the 
two tenements were never owned by one 
person. 39 P.L.R, 66=1937 L. 320. 

Right of passage for sweeper.— No ease¬ 
ment of necessity can be granted unless the 
easement is necessary for the enjoyment of 
the^ property. Sweepers passing through 
residential houses would give rise to such a 
state of inconvenience as to make the houses 
for all practical purposes uninhabitable for 
people of' ordinary decency and cleanly 
habits. Where plaintiff’s houses were 
solely dwelling-houses and the locality was 
one in which respectable people dwelt and 
the part over which the right of sweepers 
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(a) if an easement in other immovable property of the transferor or testa¬ 
tor is necessary for enjoying the subject of the transfer or bequest, the transferee or 
legatee shall be entitled to such easement , or 

(b) if such an easemeTit is apparent and continuous and necessary for 
eniovinVthe said subject as it was enjoyed when the transfer or bequest took effect, 
the transferee or legatee shall, unless a different intention is expressed or neces¬ 
sarily implied, be entitled to such casement , 

(c) if an easement in the subject of the transfer or bequest is necessary for 
enjoying other immovable property of the transferor or testator the transferor or 
the legal representative of the testator shall be entitled to such easement ; or 

(d) if such an easement is apparent and continuous and necessary for 
enjoying the said property as it was enjoyed when the transfer or bequest took 


NOTES. 

to carry buckets after cleaning plaintiff's 
latrine was claimed, was already being used 
by the sweepers who carried buckets from 
the defendant’s latrine. Held, that to 
compel the plaintiff to have his night soil 
buckets carried out through the houses 
would destroy as residential dwellings the 
houses which were the properties sold by 
the original owner of the whole plot of land 
as dwelling-houses and as such it was an 
easement of necessity. Held, fttrther, that 
the hardship inflicted on the owner of the 
servient tenement was not very great, be¬ 
cause the sweepers who served the plain¬ 
tiff’s latrines would only pass along the path 
already used to a great extent by the 
sweepers who cleaned defendant’s latrine, 
and they would walk along the path with 
two buckets instead of only one. 1935 R. 
127. 

Sec. 13 (a).—The words “If an ease¬ 
ment is necessarj'” in S. 13 (a) imply an 
absolute necessity and not a mere conveni¬ 
ence. It is not enough to show that, in the 
absence of an easement, there would be in¬ 
convenience felt, but it should be shown 
that there is an absolute necessity of the 
easement for the enjoyment of the pro¬ 
perty. 160 I.C. 955=1936 M. 142; see also 
1938 Lah. 800=40 P.L.R. 787; I.L.R. 
(1937) Nag. 204=1937 Nag. 179; 178 I.C. 
803=1939 Pat. 164; I.L.R. (1939) Nag. 
580=1939 Nag. 197=1939 N.L.J. 297. 
Under S. 13 (a) a person is entitled to get 
a way for enjoying his barwarchi kliana. 
He is entitled to a way up to the public 

road. 194 I.C. 859=1941 Oudh 585. 

Where a purchaser can otherwise provide 
for a passage, he has no easement of neces¬ 
sity of passage over the property of his 
transferor. 1930 A.L.J. 1070=123 I.C. 
762=1930 A. 560. See also 1923 O. 250; 
72 I.C. 199; 50 I.C. 756. But see 1924 C. 
363 (alternative route extremely incon¬ 
venient) , A house-owner in order to 
repair his wall on his neighbour's side of the 
premises can go to the other sid$ of the 
wall on the land of his neighbour. 16 I.C. 
893. See also 28 Bom.L.R. 403=94 I.C. 
673=1926 B. 328. But the easement does 


not extend to going over the neighbour’s 
roof for that purpose. 16 I.C. 893. A 
person is also entitled to enter his neigh¬ 
bour’s house or land to protect his eaves 
which project over the neighbour’s house. 

16 I.C. 893. A pankh or projection of a 
roof of a house over the neighbouring land 
is an casement and not a trespass or occu¬ 
pation of property giving rise to any rights 
to the property covered by the projection by 
adverse possession. Such a right has to be 
acquired like any other easement by grant 
or prescription, and once it is acquired by 
prescription, it becomes absolute under S. 15 
of the Easements Act. 163 I.C. 293=38 
Bom.L.R. 264=1936 B. 219. On a sever¬ 
ance of tenements, the transferee of plots 
sold for building piirposes acquires as an 
easement under the provisions of S. 13 (fl) 
of the Easements Act the right of lateral 
support for the building which is intended to 
be constructed on the plots sold, against the 
adjoining plots of the severed property. 164 
T.C. 1025=1936 O.W.N. 865. 

Sec. 13 (b).—In order to bring a case 
within S. 13 (b), it must be established 
inter alia that the easement claimed is appa¬ 
rent and continuous. 117 I.C. 381=1929 
L. 848. Under S. 13 (h) the necessity need 
not be absolute. Even a qualified necessitj’ ^ 
such as has been described with reference to 
the previous enjoyment is quite enough. 
Rule applied to a claim for the flow of 
water from the roof through a spout. 7 
O.W.N. 652=125 I.C. 840. The existence 
of vents through which adjoining lands 
were being irrigated is evidence of an ap¬ 
parent, continuous and necessary easement 
which passes to the transferee under S. 13 
(6). 45 M.L.J. 724=1924 M. 108 . An 
act done for the proper enjoyment of an 
easement such as closing the vents after 
irrigation or in the course of the enjoyment 
of an easement which is continuous would 
not render the easement a non-continuous 

easement. 45 M.L.J. 724. 

Cls. (c) and (d),—Right to submerge 
adjacent lands camiot be claimed as an eas^ 
ment falling under Gs. (c) and (d) of 
S. 13. 1931 M. 561=60 M.L.J. 662. 

Cl. (d),^ec 29 I.C, 695. 
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e^ct, the transferor, or the legal representative of the testator, shall unless a 
different intention is expressed or necessarily implied, be entitled to such easement. 

Where a partition is made of the joint property of several persons,— 

{e) if an easement over the share of one of them is necessary for eniovine 
the share of another of them, the latter shall be entitled to such easement, or 

^/) easement is apparent and continuous and necessary for enjoying 

the share of the latter ap it was enjoyed when the partition took effect, he sLll 

unless a different intention is expressed or necessarily implied, be entitled to such 
c 3 .scincnt. 


NOTES. 

Cls. (e) and (f).—Cls. (e) and (/) 
must ^ not be confused. Under Q. (e) 
plaintiff has to prove that the easement 
claimed was necessary for the enjoyment of 
the property allotted to him by partition. 
Under Cl. (/) he has to prove that the 
easement was apparent, continuous, and 
necessary for enjoying his share as it was 
enjoyed %vhen the partition took effect and 
that no different intention was expressed or 
necessarily implied in the partition. 2S O. 
C. 2,si = 1923 O. 57. also I.L.R. 
(1939) Nag. 580=1939 Nag. 197. Under 
S. 13 (c) there is no question of what was 
the practice at the time of partition, but 
\yhat were the necessities of the case at the 
time of partition. So where a piece of 
land is partitioned into two contiguous plots 
A and B and before partition owner of A 
was using B land to pass over to a public 
road, but there was also another passage 
for the owner of A to do so without passing 
over B land, the owner of A cannot claim 
easement of necessity against B under 
S- 13 (e). 165 I.C. 81i=1936 N. 182. No 
right of way by easemunt can be acquired 
by a person who builds an osara on another 
mans land even though with his acquies¬ 
cence, 9 I.C. 813. Where lands which 
originally enjoyed in common were 
divided at a partition and the common well 
situate in one of the fields was the source 
ot irrigation for all the lands and one of 

I u sued for a right of easement to 

me water from the well across the 
f personas lands, held, that S. 13 (e) 
or the Easements Act applied and that he 

‘0 the declaration. 127 I.C. 

- A. 313 (1). Where a well was 

existence before the partition and the 
Question was raised whether after partition 
. ^1 owner of the higher plot was entitled 
u ,tbe well water flow on to the adjacent 
. ptot. Held, that the right accrued 

tne owner of the higher plot as a quasi- 
and not easement of necessity. 

JO M. 676=125 I.C. 529, Right to use 
ot water from well. 22 Bom.L.R. 415 

Thp 939=1927 L. 383. 

cannot be such an easement of neces- 

an-ii? of a right of way, if there is 

or way. But where the 
mative route is extremely inconvenient 

CCM.—290 


there may exist an easement of necessity* in 

respect^f a n^re convenient pathway. 1924 
C. 363—70 I.C. 173. Under S. 13 of the 
Easements Act in cases of partition if an 
easement is one of necessity, a person to 
whose share certain property falls is entitled 
to the easement apart from any question of 
Its being apparent or continuous. An ease¬ 
ment of necessity can however only arise 
when the property cannot be used at all 
without the easement and not where the 
easement is merely necessary for the reason¬ 
able or more convenient enjoyment of the 
property. Thus a right of way over a 
road cannot be claimed as an easement of 
necessity when there is another means of 
access to the property. 53 M 449—19^0 
M. ^9=59 M.L.J. 956. In consrfg 
questions of easement of necessity conveni^ 
ence is not the’test but absolute necessity 
and in this natter S. 13 (e) is the same as 
the law in England. A right of way of 
necessity onlv arises when there is no other 
possible legal mode of getting at the land 
and^ an easement of necessity which arises 
by implication of law is a grant of a right 
of way until such time as the grantee may 
acquire the power from some other source 
of n-aching the t/imi-dominant tenement. 
Where he acquires by purchase the property 
through which he can reach the several por¬ 
tions of the dominant tenement the old ease¬ 
ment ceases to exist. 127 I.C. 646=1930 
M. 789. Right to light when easement of 
necessity'. 1897 Bom.P.J. 471. Decree 
for room implies right of access thereto. 
1887 Bom.P.J. 113. As to use of well and 
privy, 1886 Bom.P.J. 128. Grant of 
right of way in general terms includes right 
of way for privy cleaner. 34 Bom.L R 
1150=1932 B. 574. ' ' 

Continuous Easement. —Under Indian 

Law no express reservation is necessary for 
an existing easement to continue in favour 
of the grantor. 1931 M. 561=60 M.L.J. 
662. Continuous easement—Agricultural 
land—Right to inundate land by storing 
water—Partition between co-owners—Rights 
inter se. 60 M.L.J. 662. Right to bury 
dead can be acquired by prescription. 95 T 
C. 458 [78 P.L.R. 1908; 27 P.R. 1923 (P* 
C.) ; 26 B. 898, Foil.]. ^ ‘ 

Lands not being contiguous—Right of 
DRAINAGE—Proof.— The case of a plaintiff 
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Where immovable property passes by operation of law, the persons from 
and to whom it so passes are, for the purpose of this section, to be deemed, respec¬ 
tively, the transferor and transferee. 

Illuslratiom. 

(a) A sells B a field then used for agricultural purposes only. It is inaccessible except by 
passing over A's adjoining land or by trespassing on the land of a stranger. B is entitled to a right 
of way, for agricultural purposes only, over dV adjoining land to the field sold. 

(b) A, the owner of two fields, sells one to B, and retains the other. The field retained was, 
at the date of the sale used for agricultural purposes only and is inaccessible except by passing over 
the field sold to B. d is entitled to a right ofway, for agricultural purposes only, over B's field to the 
field retained. 

(c) A sells B a house with windows overlooking A*s land, which A retains. The light which 
passes over A's land to the windows is necessary for enjoying the house as it was enjoyed when the 
sale took effect. B is entitled to the light, and A cannot afterwards obstruct it by building on his 
land. 

(d) A sells B a house with windows o\crlooking A's land. The light passing over A's land 
to the windows is necessary for enjoying the house as it was enjoyed when the sale took effect. After¬ 
wards A sells the land to C. Here C cannot obstruct the light by building on the land, for he takes 
it subject to the burdens to which it was subject in A's hands. 

{e) A is the owner of a house and adjoining land. The house has windows overlooking the 
land. A simultaneously sells the house to B and the land to C. The light passing over the land is 
necessary for enjoying the house as it was enjoyed when the sale took effect. Here A impliedly 
grants B a right to the light, and C takes the land subject to the restriction that he may not build so * 
as to obstruct such light. 

(/) A is the owner of a house and adjoining land. The house has windows overlooking the 
land. A, retaining the house, sells the land to B, without expressly reserving any easement. The 
light passing over the land is necessary for enjoying the house as it was enjoyed when the sale took 
effect. A is entitled to the light, and B cannot build on the land so as to obstruct such light. 

(^) A the owner of a house, sells B a factory built on adjoining land. B is entitled, as against 
A^ to pollute the air, when necessary, w'ith smoke and vapours from the factory. 

{h) Ay the owner of two adjoining houses, Y and sells T to B and retains Z' ^ b entitled 
to the benefit of all the gutters and drains common to the two houses and necessary for enjoying Y 
as it was enjoyed when the sale /ook effect, and A is entitled to the benefit of all the gutters and drains 
common to the two houses and necessary for enjoying Z it was enjoyed when the sale took effect. 

(i) Ay the owner of two adjoining buildings, sells one to B, retaining the other. B is entitled 
to a right to lateral support from A's building, and A is entitled to a right to lateral support from 
BV building. 

{j) Ay the owner of two adjoining buildings, sells one to B, and the other to C. C is entitled 
to lateral support from B's building, and B is entitled to lateral support from C^s building, 

(A) A grants lands to B for the purpose of building a house thereon. B is entitled to such 
amount of lateral and subjacent support from A's land as is necessary for the safety of the house. 

(/) Under the Land Acquisition Act, 1870, a Railway Company compulsorily acquires a 
portion of B's land for the purpose of making a siding. The Company is entitled to such amount 
of lateral support from B's adjoining land as is essential for the safety of the siding. 


NOTES. 

who has merely acquired the right to dis¬ 
charge his water on to the intervening land 
and the case of a plaintiff who has acquired 
the right of carrying it across that interven¬ 
ing land and discharging it upon the land 
further away are quite different. In the 
former case he is not entitled to sue tlie 
person who is on the other side of the inter¬ 
vening land whereas in the latter he may be 
entitled to do so. Held, that under the cir¬ 
cumstances the plaintiff was entitled to carry 
his water by means of a syphon sluice under 
the Government channel up to the boundary 
of the defendant’s land and there discharge 
it into a channel over that land. 40 L.W. 
483=1934 M. 632. 

Secs. 13, 24, 25 and 27.—A house was 
originally partitioned between two brothers, 
one of whom got the ground floor and the 
other the first floor. Subsequently the 


ground floor became vested in the defend¬ 
ant and the first floor in the plaintiff. The 
plaintiff claimed that as owner of the first 
floor he was entitled to the right of support 
from the ground floor and other attendant 
rights. Held, that the plaintiff was entitled 
to support to his first floor from the ground 
floor of the defendant, but that the defend¬ 
ant was not liable to keep the ground floor 
in repair in order to make tliis right of sup¬ 
port eft'cctivc but that the plaintiff could 
enter upon the ground floor for the purpose 
himself of doing the necessary repairs and 
the Court would grant an injunction to 
protect those rights. This right of support 
is an easement and not a natural right. 
There cannot be a natural right of support 
for something which itself has no natural 
existence. I.L.R. 1939 Bom. 375=41 Bom. 
L.R. 387=1939 Bom. 210. 
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partition of joint property, A becomes the owner of an upper room in a 
. ^ becomes the owner of the portion of the building immediately beneath it. A is 

^^lUed to such amount of vertical support from B^s portion as is essential for the safety of the upper 

lets a house and grounds to B for a particular business. B has no access to them other 

be entitled to a right of way over that land suitable to the business to 

oe carried on by B in the house and grounds* 

14- When ^[a right] to a way of necessity is created under section thirteen. 
Direction of way of necessity the transferor, the legal representative of the testator, 

■ or the owner of the share over which the right is exer¬ 
cised, as the case may be, is entitled to set out the way; but it must be reasonably 
convenient for the dominant owner. ' 

When the person so entitled to set out the way refuses or neglects to do so 
the dominant owner may set it out. ^ ’ 

15 . Where the access and use of light or air to and for any building have 

Acquisition by prescription. peaceably enjoyed therewith, as an easement 

without interruption, and for twenty years ’ 

and where support from one person’s land or things affixed ther,>rrs bo. 
been peaceably received by another person’s land subjected to artificial nr ^ 
or^by things affixed thereto, as an easement, without interruption, and for twll^ty 



LEG. REF. 

Substituted for ^‘right” by Art XII of 1891 . 

NOTES. 

Sec. 15: Nature of Prescriptive Rights 
— Ihe law relating to the acquisition of ease- 
nients under this Act appears to be the same 
as und^er the English Prescription Act. 35 
I.C. 749=4 L.W. 128. Section not ex- 
naiisitve and does not preclude other titles 

acquisition, 96 T.C. 317= 
Ja 1929 M.W.N. 528; 

‘ Bom.L.R. 92=1932 B. 130. 

ine Easement Act does not exclude or 
erfere with other titles or modes of ac- 

imlr”! by grant, express or 

miplied. 43 I.C. 962=14 N. L. R. 35. 

nere IS nothing to prevent a claim to title 

‘he Indian 

law apart from S. IS of the Easements Act. 
ine Act IS remedial and is neither prohibi- 

59 M. 979=19.36 M. 
N 187. See also 1929 M.W. 

>. o<;i 5 . Easements are not capable of be- 

^uch rights have 

bv*^- bw rights recognized 

than tu enjoyment for anything less 

on thp"^ .statutory period does not confer 

affain t ^ to maintain an action 

gainst a trespasser interfering with his 

loyment. 1940 Oudh 111=1939 O.W.N. 

riixht necessary conditions of a 

ThnI is that it must be certain. 

of decree must state the limits 

420 ^ ’48 I.C. 431 = 1934 P. 

exact "ot capable, in an 

jovmcnt^^^i^- being possessed. The en- 

easemcnt i" ti™e ripen into an 

«sement is not possession and gives no 


possessory right before the expiry of twentv 
years. 29 I.C. 255=38 M. 280. men 
user IS proved, the presumption is that it is 
of right. 86 I.C. 595 (2) = 1925 L. 344. 

t here is no reason why the expression “as 
ot right which appears both in S. 26. Limi¬ 
tation Act, and S. 15, Easements Act, should 
not receive the same interpretation as :r 
En^'sh Law. 30 S.L.R. 32=163 I.C. 137 
— 1936 S. 61. Where a person makes a 
paj'ment for the use of land, such user is by 
license and is not a user by right. 1933 A. 
L.J. 516=1933 A. 623. Long continued 
user would be ascribed to lawful origin. 58 

I.A. 195=54 M. 427=61 M.LJ. 1 (P.C.), 

It IS no doubt incumbent on the person claim¬ 
ing easement to establish that his user was 
as of right but the law presumes that it is 
as_ of right, that is to say it has a lawful 
origin, if he proves open and notorious user. 
On proof of the fact of enjoyment from time 
immemorial there must arise a presumption 
of a legal origin for the right claimed. 
Hence where a person had been exercising 
his right of way for himself, for his servants 
and for his carts from remote past as ap¬ 
purtenant to his shop and relations between 
the parties were not such as to indicate that 
the user was attributable to leave or license, 
it must be presumed that his user was as of 
right. I.L.R. 1939 Nag. 580=1939 Nag. 
197. See also 1939 Sind 110. Ineffectual 
opposition to the exercise of what is claimed 
to be a right of easement is evidence rather 
in support of the right than of its non-ex¬ 
istence. 58 I.A. 195. While the mere 
putting forward of a wider claim in legal 
proceeding is not conclusive against a right 
of easernent, yet the question que aninto 
egerit, to what purported character are the 
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NOTES. 

;ict> of ii^er to be rlc«:crihc<:l is one which the 
Court TTiii«;t answer. The question in each 
case is one of fart as to whether the acts 
of user are referable to a purported charac¬ 
ter of owner or to the claim to an easement. 
Even in the case of an enjoyment from time 
immemorial, it would be equally necessary 
for the plaintiff to prove a user as of right 
as an easement as distinguishable from a 
right of ownership. 1930 P. 7. The mere 
rlaiw of the hiqher riqht of oiotiership does 
not pr,^<ent a person from acquiring the les¬ 
ser riqht of easement, provided he could 
show that he asserted certain rights over 
the servient tenement for the benefit of the 
dominant tenement belonging to him. The 
right of the person depends upon the actual 
circumstances of the case established by evi¬ 
dence and not upon an unfounded assertion 
of a claim. 1930 P. 7. An casement is a 
restriction in favour of one owner or occu¬ 
pier of the immovable property of the 
rights of ownership of the immovable pro¬ 
perty of another owner. The restriction 
cannot be built up or asserted without con¬ 
sciousness of the rights which are restricted. 
23 N.L.R. 117=104 T.C. 431 = 1927 N. 334. 
Right of easement can be established not 
only hy terms of the grant but also by cir¬ 
cumstantial evidence and presumptions. 58 

T.A. 195=54 M. 427=35 C.W.N. 605=61 
M.L.J. 1 (P.C.). Where there is evi¬ 
dence of long enjoyment in a particular 
way. it is the habit and duty of the Court, 
so far as it lawfullv can. to clothe the fact 

with right. 148 T.C. 215=1934 Pat. 11. It 
is open to the Court to infer a grant from 
immemorial user alone when such user is 
open, as of right and without interruption. 
But a grant will not be inferred if the user 
may be explained in some other way than 
by a grant. 155 T.C. 719=60 C.L.J. 321 = 
1935 C. 253. See also 30 S.L.R. 32=163 
T.C. 137=1936 8. 61. See also 22 Pdit.L.T, 
699=1941 Pat. 260. User from time im¬ 
memorial may no doubt give rise to a pre¬ 
sumption of a lost grant or public dedica¬ 
tion of a right of way. But user short of 
that may also be the foundation of such a 
presumption. For the purpose of pre¬ 
suming dedication, there can be no hard and 
fast rule as to the length of time for which 
the user must be proved. Whether or not 
dedication may be presumed, really depends 
upon the facts and circumstances of each 
case. The mere fact that user has not been 
proved for a long series of years may not 
always be a conclusive reason for shutting 
out such a presumption. 44 C.W.N. 1029. 
It is open to the Courts to recognise acquisi¬ 
tion of the easement by the claimant if he 
could prove continuous enjoyment for the 
requisite period by himself or his immediate 
predecessor in occupation of the property. 
168 T.C. 921 = 1937 Nag. 38. In order to 
establish a right of easement under S. 15 
a plaintiff has to establish user for the statu¬ 
tory period. He has to establish that the 
user is as of right, but the law presumes 


that it is as of right, that is to say, that it 
has a lawful origin, if the plaintiff proves 
open and notorious user. That presump¬ 
tion is, however, rebuttable, and the defen¬ 
dant may show that the facts are such that 
the user was not as of right, e.g., he can 
show that the user >vas under license not 
amounting to a grant, or he can show fraud 
in the sense it is used in relation to this 
subject, or he can show force, or he can show 
<ecrecv. Those would show that it was not 

as of'right.^ 20 N.L.J. 12=171 T.C. 121. 
Under 8. 15 there are two requirements to 
be fulfilled : first the enjoyment must be up 
to within two years of the date of suit and 
secondly that up to that time it must have 
been enjoyed for 20 years and without inter¬ 
ruption. The period of enjoyment up to 
within two years of the suit need not be a 
period of actual user up to the last moment, 
provided the absence of user does not 
amount to absence of enjoyment; whether 
it does or not is a question which depends 
on the facts of each case. The onus is on 
the person claiming the easement to prove 
the user. Tf there is not merely non-user 
but actual abandonment, then the person 
claiming the easement cannot succeed. 15 
I.uck. 509=1940 O.W.N. 267=1940 Oudh 
197. This Act docs not contemplate any acqui¬ 
sition of easement against an occupier of 
land and not against an owner. An easement 
is acquired in the land and not against one or 
more of the persons interested in the land. 
Under .8. 15 the right acquired by prescrip¬ 
tion is absolute; it is not possible to hold 
that such a right exists only against the 
occupier and not against the owner. The 
right which is absolute is a right in the land 
itself and an absolute right against all per¬ 
sons connected with the land whether as 
owners or as occupiers. Where an ease¬ 
ment of light and air is claimed on the 
ground of 30 years’ user over land held by 
a Railway Company, but it is found that the 
land is the property of the Government, the 
claim must fail and cannot succeed when 
there is no allegation or proof of 60 years* 
user; the plaintiff cannot claim on the basis 
of 30 years’ user, a right as against the Rail¬ 
way Company as occupier as distinct from 
the Government as owner. 1937 A. 428= 
1937 A.T..J. 240. .9<v also 1937 N. 38; 
1939 Sind 110. I.and appurtenant to a resi¬ 
dential house need not be actually adjoining 
the house.^ Where a tenant uses certain 
land opposite to his house but on thq other 
side of a public way for the purposes of 
tethering his cattle, such land can be re¬ 
garded as appurtenant to his house. 1936 
O.W.N. 536=1936 O. 324. The user over 
a land purported to be exercised as owner 
cannot be made the basis of an casement. 
104 I.C. 503. See also 1930 P. 7; 56 B. 
427=34 Bom.L.R. 1015=1932 B. 513. A 
person cannot acquire an easement unless he 
acts with the knowledge that it is a case of 
a dominant and a servient tenement and that 
he is exercising a right over property which 
does not belong to him. \^ere the defen* 
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dant has consistently claimed ownership in 
the land, he cannot claim to have acquired 
an easement as the user has not been with 
the animus of enjoying the easement as such 
in the land of another. The question of 
immemorial user has nothins: to do with it 
56 B. 427=34 Bom.L.R. 1015=1932 B. 513. 
S. 4 of the Easements Act shows that not 
merely the “owner” but even an “occupier" 
may acquire an easement and there is no 
prima fade reason why the enjoyment of a 
person as an “occupier” should not be tacked 
on under S. 15 to his enjoyment as 
“owner”, if there is no Interruption in his 

user. 152 I.C. 216=1934 M. 575=67 M. 
LJ. 262. See also 1937 A. 428=1937 A. 
L.J. 249. To support a claim to a pre¬ 
scriptive of right of way over a pathway, 
the pathway must be enjoyed peaceably and 
openly as an easement without interruption 
for more than 20 years. It is not necessary 
that it should be used every moment to 
constitute enjoyment. Cessation of user is 
not inconsistent with the continuance of the 
enjoyment of the right. Cessation of user 
for a time while the right is being acquired 
does not stand on a different basis from that 
where the right has already been acquired 
by 20 years’ user. But an enjoyment physi¬ 
cally incapable of interruption would not 
confer any right of easement by prescrip¬ 
tion. 60 C.L.J. 412=1935 C. 282. The 
presumption of constructive enjoyment can 
no more be made in favour of a person 
acquiring^ easement by prescription than the 
presumption of constructive possession 
made in favour of a trespasser ac¬ 
quiring prescriptive title. If there is a 
grant, it is construed against the grantor but 
m case of prescriptive right, its extent must 
be measured and determined by the accu- 

is on this principle that a 
^^ 9 uired for one purpose cannot 
lawfully be used for another. Hence where 
a person has by prescription acquired a right 
ot way on other’s land for himself, his 
servants and carts, the right of way cannot 
c presumed to include the passage for 

Nor can such a presumption be 
cased on the circumstances that the houses 

by the parties had at one time 
nged to a common owner unless the wav 

enjoying the tenement 
Which was purchased by the person claim- 

mlf Nag. 197. Beau- 

nwnp' ^•/•"There is no reason why if the 
2n vJn piece of land proves that for 

in fact exercised right of 
npr 9 ^ re-passing over adjoining land 

P^ccario, he should be 
^ A® .^?^ab!ish an easement of way over 

exprric merely because when he 

riiTht '"'Sht he believed he had a 

whirl. ■ *e adjoining land 

Court unable to establish in a 

i^-1933 B. 122. See also 41 Bom.L.R. 


i4^*iM9®sTnH 

w, lyjy Jjind 110. A customary riaht 

t1 A in the sense 

that no fixed period for its enjoyment is 

neces.sao^ 20 I.C. 467 (20 M. 389 and 2 

r\ AT T *-l‘ 58 I.A. 195=54 M 427— 

N 74 -A ^ ’42 I.C. 153=1931 

a 'riltv right or easement is 

a nght existing m a particular individual 

particulai individuals but attaches to a 
locality and is capable of being enjoyed by 

boa?:'25 ‘1 46*;!’'^’ A 

an easement for limited period, e.n when 
uord imposition of an easement does not 

.ir”s “ r s tez 

17 *" 4 ^ n difference. 

person prays the Court to presume Tlos^ 
grant as^ against Government, it is reason¬ 
able to infer that such a grant cannot be 
presumed, unless there is evidence of a user 
which would be sufficient to establish a rio-ht 
y prescription and against Government that 
IS to ^ say, unless there is evidence of sixtv 
years user. At any rate, it is impossible to 
infer a lost grant on the basis of imme- 
morial u.ser when the evidence shows posi¬ 
tively that fifty years ago no such grant had 
b^een made. 162 I.C. 97=1936 M 692 
See also 71 M.L.J. 187=59 M. 979.’ If ii 
IS found that for a sufficiently long time 
covering a period of over 30 years, all the 

water, both rain water as well as water 
brought on to the upper land by artificial 
means for agricultural purposes, is allowed 
to pass into the lower land without any 
interruption by the proprietor thereof, the 
Court will easily infer a custom and that the 
customary conditions of the locality require 
such user The doctrine of lost grant can 
be invoked for the purpose of inferring such 

^ necessary that the 

words _ lost grant” or “customary user” 
should in so^ many words be pleaded. All 
that IS necessary to be alleged in order to 
infer a doctrine of lost grant or a claim 
based on prescription is long, continual and 
peaceful possession. Where these incidents 
are found, the Court will presume a srant 
of^ the right. The fact that both the pro¬ 
prietors are ryotwari owners holding under 
the Government, a common landlord, is no 
bar to the acquisition of a title by prescrin 
bon or lost grant, by one against another 
Ihe estate of the ryotwari proprietor is an 
estate in the soil and is heritable and alien¬ 
able, and he has sufficient estate to suoDort 
a grant of an easement. 59 M. 979=1936 
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M. 682=71 M.L.J. 187. The approval of 
anv person’s plans for building does not 
necessarily implv that the Municipality in¬ 
tended to grant an easement over an 
adjoining lane belonging to it. 16(J l.U. 
955=1936 M. 142. Where a compromise 

confers upon the defendant a right to con¬ 
struct a bundh on the plaintiff s land the 
defendant cannot set up adverse possession 
with regard to the land and can claim 
nothing more than a right of ea^ment to 
maintain a bundh on the land. The J^^ht 
to repair the bundh must be presumed in 
defendant’s favour, such right being *rici- 
dental to the existence of the bundh. 22 
Pat.L.T. 699=1941 Pat. 260. 

What Richts can be acquired.— A pre¬ 
scriptive right is acquired if plaintiff s f^rivxcs 
are cleaned by scavengers passing over the 
land of the defendant for twenty years to 
the knowledge of the defendant without 
obstruction bv defendant. 50 I.C. 34. All 
that a defendant whose eaves project over 
plaintiff's land can acquire after 20 years is 
an easement imposing the burden on the 
servient tenement of having that projection 

o\'er it. 46 P. 827=24 Bom.L.R. 305. 
Where one of the joint ozeners of a party 
zuall had made a hole therein and enjoyed 
light through that hole for more than 
twenty years, he acquires a right of ease¬ 
ment of light and the other owner cannot 
close the whole. 33 P.L.R. 930. Removal 
of support of a wall before accrual of right 
of easement by prescription to neighbour is 
not actionable. See 1928 N. 91. Se/' also 
59 C. 363=138 I.C. 667=1932 C. 542; 11 R. 
47=1933 R. 18. A suit for perpetual in¬ 
junction restraining the defendant from 
removing the necessary lateral support to 
which the plaintiff's land is entitled is a suit 
in the nature of a quia timet action and the 
nlaintiff, in order to succeed, must prove 
imminent danger of a substantial kind, or 
that the apprehended injury, if it does occur, 
will be irreparable. Therefore excavation 
and removal of the earth on his own land 
by a defendant, without leaving sufficient 
support to the adjoining plaintiff's land to 
enable it to remain in its natural state, does 
not per se constitute an actionable invasion 
of the latter's right; and such an act to 
constitute a valid foundation for a claim by 
the adjoining plaintiff for damages must be 
coupled with actual damage or injury to his 
property. 11 R. 47=143 I.C. 292=1933 R. 
18. See also 63 C. 441=62 C.L.J. 283= 
1936 C. .564. Private rights of fishing in 
public water may be acquired either by a 
grant from the Crown or by prescription 
from which a grant may be presumed. 39 

C. 53=11 I.C. 180=15 C.W.N. 972. 

Whether exclusive rights can be acquired 
in a tank or navigable river by proof of 
mere enjoyment. 39 C. 53.^ Right to ferry 
though not an easement is in the nature of 
an easement and may be acquired by user. 
9 I.C. 8^. A prescriptive right to dam 


up a stream is acquired by the continued 
exercise of the right for twenty-five or 
thirty years. 26 M.L.J. 385=24 I.C. 547. 
In the case of shrotriem grant the right of 
Government over the minerals is not lost by 
limitation. 23 I.C. 144=15 M.L.T. 277. 

Mere non-use.r for not less than two years 
before suit independent of any adverse act 
on the part of the owner of the servient 
heritage docs not amount to cessation or 
abandonment of the right of easement within 
the meaning of S. 15. Expl. II clearly 
relates not to the period after which the 
casement has ceased to be enjoyed but to 
any interval of non-user within the 20 years 
of enjoyment. 98 I.C. 886=1927 M. 238. 
The term "interruption" refers to an ad¬ 
verse obstruction and not a mere discontinu¬ 
ance of user. 60 C.L.J. 412=1935 C. 282. 

What Right cannot be acquired.— The 
right to drive, cattle to the grazing ground 
through the jungle of another village is not 
a right which can be acquired as an ease¬ 
ment though enjoyed for any length of time. 
43 A. 345=19 A.L.J. 126. As to right of 
zvay for agricultural purposes, se/> 50 B. 

635=28 Bom. L. R . 1158= 1926 B. 537. 

Right to store nurntire by non-agriculturist, 
.H’e 5 O.W.N. 296. A right to bury or 
cremate the dead on land belonging to 
another cannot be acquired by prescription. 

138 I.C. 325=32 P.L.R. 157=1932 L. 256. 
.W also 1934 A.L.J. 809=1934 A. 868. An 
easement of light and air through apertures 
or windows in a wall cannot be acquired by 
prescription, when the wall in question is 
a joint wall belonging to both the parties, 
because it is the essence of an easement that 
it should he a right over property not be¬ 
longing to the claimant but to some one 
else. I.L.R. 1938 Bom. 53=40 Bom.L.R. 
115=1938 Bom. 215. The principle that 
easement of light and air through windows, 
opened in a joint wall cannot be acquired by 
prescription cannot apply where the whole 
wall to its full height is not proved to be 
joint. The party who wants the whole wall 
to be treated as a joint wall must establish 
tliat there was a party wall in the beginning 
and that it had been subsequently raised by 
the other co-owner or that there was an 
agreement to treat the whole wall as joint. 
If the wall exists from the beginning and 
there are ancient apertures in it before the 
other house is built, they cannot be blocked 
up unless there is an agreement to close 
them when the other house is raised and the 
agreement to treat the lower part of the 
wall as joint would not have the effect of 
extinguishing the already-acquired easement 
of light and air through the windows in the 
upper wall. I.L.R. (1940) Bom. 140=42 
Bom.L.R. 186=1940 Bom. 153. 

Customary Easement and Customary 
Right, distinction between. Sec 142 I.C* 
153=1933 N. 74 cited under S. 2, SHpfO* 
Customary right and prescriptive rignt— 
Distinction between. 71 M.L.J. 268=1936 
M. 923. 
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Water Rights.— Where the plaintiff had 
been enjoying the -water hy means of 
channels through which water passed to a 
tank, for a certain number of years, no 
prescriptive right was acquired to receive 
the water through the channels unobstructed 
so as to entitle the plaintiff to seek the re¬ 
moval of these obstructions caused by the 
defendants. 23 Bom.L.R. 1004=:46 B. 115. 
See also 43 L.W. 330. A prescriptive 
right of easement to discharge surplus water 
on the defendant’s land through a channel 
across the public road cannot be acquired. 
19 C.L.J, 42=21 I.C. 857=18 C.W.N. 
378. Where an underground channel had 
been in existence between the lands of tlie 
plaintiff and defendant across a public path¬ 
way, for over twenty years to the knowledge 
of the public authorities, and the plaintiff 
had been accustomed to discharge the water 
from his land through this channel on to the 
defendant’s land, and it appeared that the 
channel was a pucca one constructed with 
brick and chunam covered over with stone, 
and the public authorities not only did not 
object to it for all these 20 years, but actu¬ 
ally approved of it as a public convenience. 
Held, though an easement in the strict sense 
of the term may not have been acquired 
against the Secretary of State—the enjoj^- 
ment having been short of 60 years—whe¬ 
ther it is called an easement or licence or 
grant, the channel must be considered to 
have been used by the plaintiff in a lawful 
manner, and that the plaintiff was entitled 
to maintain an action against the defendant 
when the latter interfered with the plaintiff’s 
user of the channel. 40 L.W. 281 = 1934 
M. 543=67 M.L.J. 382. No easement or 
prescriptive right can be acquired by a ryot- 
wari landholder in water in a Government 
channel irrigating the lands. 45 I.C. 80= 
34 M.L.J. 425. See also 71 M.L.J. 268; 
43 L.W, 330. There can be no possessory 
rights in connection with incorporeal rights. 
(Ibid,) A right to irrigate his punja land 
through a channel in the adjoining nanja 
land of another ryot can be acquired by a 
ryot by prescription. If such right has 
been enjoyed fc^r over 20 years, he can get 
a declaration of such right. It is not neces¬ 
sary that the plaintiff should establish a 
^ lo water against the government for 

this purpose. 1937 M.W.N. 920. Under 
o. 15 a right of fishing cannot be acquired 
by prescription, but from uninterrupted user^ 
such a grant may be presumed. 43 I. C. 
^2=14 N.L.J. 35. also 37 C. W. N. 
lo (A claim^ of fishery without stint and 
ror commercial purposes which might lead 
to the total distinction of the subject-matter 
IS a right unknown to law and the custom 
alleged in its support is unreasonable). See 

S L.W. 466=1937 Mad. 823=(1937) 

* M.L.J. 350 (Right to throw filthy water 

can be acquired by pres¬ 
cription). 


Overhanging trees. —An owner or occu- 
pier of land has no right to allow his trees 
to overhang his neighbour’s land, and he 
wnnot acquire such a right by prescription. 
40 L.W. 639=67 M.L.J. 442. No right of 
casement can be acquired in respect of a tree 
which padually projects over his neigh¬ 
bours land insensibly and by slow degrees. 
The owner of tree has consequently no right 

L^f lawfully in possession 

ot land into which or over which its roots 

or branches liave grown, from cutting awai- 

so much of them as project into or over his 

land But It IS a settled maxim that a 

,rantor shall not derogate from his grant 

Where an owner of two adjacent plots of 

land transfers or sells one of them together 

fine' L standing thereon, which is not a 

I ^ f ino but an ancient tree of 

about 100 years old whose growth has prac¬ 
tically ceased, It must be held that a right to 
project the existing boughs of the tree over 
the vendor s land is also transferred to the 
vendee. To allow the transferor to cut off 
the branches overhanging his land (which 
has not been transferred) would be to vio¬ 
late the maxim that the grantor shall not 
derogate from his grant. If he intends to 
reserve to himself the right to lop off the 
projecting branches, he should expressly re¬ 
serve. It IS not necessarv tliat the vendee 
should be given under the sale deed an ex¬ 
press right to project the branches, in order 
to entitle him to prevent the vendor from 
cutting off the branches. 47 L W 324= 
1938 Mad. 511=(1938) 1 M.L.J. 510. It 

IS settled law that an owner of land can cut 
the branches of_ trees standing on his neigh- 
^ur^s land which overhang on his land. 
The fact that the two plots of land were 
once held in common ownership and the plot 
with the trees thereon with the branches 
overhanging on the other is transferred by 
partition or sale makes no difference so far 
as the application of the rule is concerned. 
To have the branches of a tree overhang 
on the land of another is not in the nature 
of a right of easement, and it cannot be ac¬ 
quired by prescription at common law or 
statute either under English law or Indian 
law. In other words, there is no right of 
easement or customary right to have the 
branches of a tree overhang on another 
man’s land. To allow the branches of one’s 
tree to overhang on another’s land is to 
commit a nuisance which that another has a 
right to abate by cutting off the branches 
1936 M. 702=71 M.L.J. 296. A right to 
overhang the branches of one’s trees over 
the land of his neighbour may, no doubt, by 
apt words be granted. But such a grant 
cannot be implied from a grant of the land 
with the trees on it, because the result of 
allowing the branches to overhang over an 
unlimited and indefinite area of the neigh¬ 
bour’s land would subject that land to a 
burden which would virtually deprive him 
of his right to use his land as owner. But 
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so long as the branches are allowed to over¬ 
hang, the owner of the trees will also be the 
owner of the branches and the produce 
thereon, and it iTia\' be that the adjoining 
owner will have to permit the owner of the 
trees to take the produce. 1936 M. 702= 
71 M.L.J. 296. 

Right of way.— One of the necessary 
conditions of a right of easement is that 
it must be certain. Where a right of way 
is claimed and allowed, the decree shouhl 
state definitely the limits of the pathway. 
When the two termini arc known, the right 
to the way does not fail merely for want 
of a defined track between them and if the 
owner of the secvicc tenement does not 
point out the line of such way, the dominant 
owner must take the nearest way he can. 
Tf the owner of the servient tenement wishes 
to confine him to a particular track, he must 
set out a reasonable way, and then the person 
is not entitled to go out of the way merely 
because the way is rough and there are ruts 
in it and so forth. 148 I.C. 431 = 1934 P. 
420. Where a passage has been found to 
have been used openly, uninterruptedly and 
peaceably for about 50 years, it can be pre¬ 
sumed that the right had a legal origin and 
that those using it had a right to use it. 
1939 A.L.J. 821=1.L.R. (1939) All. 754 
= 1939 All. 586. A person who is in enjoy¬ 
ment of an easement, such as a right of wa}-, 
but who has not acquired a title to it by pre¬ 
scription or otherwise, cannot ordinarily 
maintain an action to prevent its obstruc¬ 
tion by a stranger. An action can only be 
maintained in very exceptional cases where 
access to his land would otherwise be cut 
off altogether or if the obstruction to the 
user of the right of way will have the effect 
of substantially depriving a person of the 
enjoyment of his property. I.L.R. (1941) 
Mad. 367=53 L.W. 8=1941 Mad. 176= 
(1941) 1 M.L.J. 145 (F.B.). It is true 

than an owner can subject one part of his 
property by a quasi-easement in favour of 
another part and if afterwards he alienates 
a portion of his land, the purchaser takes the 
portion with all the convenience or quasi- 
easements which the proprietor has attached 
to it. But this applies only when the quasi¬ 
easements are continuous and apparent. 
There could be no implied grant where the 
easements are not continuous and non-ap- 
parent. A right of way is neither conti¬ 
nuous, nor always an apparent easement, 
and hence w'ould not ordinarily come under 
the above rule. Exception is no doubt made 
in certain cases where there is a "formed 
road” existing over one part of the tene¬ 
ment for the apparent use of another por¬ 
tion or there is "some permanence in the 
adaptation of the tenement” from which 
continuity may be inferred, but barring these 
exceptions an ordinary right of way would 
not pass on severance unless language is 
used by the grantor to create a fresh ease¬ 
ment. Where, however, a deed of conve¬ 


yance describes the property conveyed as 
bounded by a common passage, an implied 
grant of a right of passage may be pre¬ 
sumed, and the extent of such right has got 
to be gathered from the language of the 
document, as well as from the surround¬ 
ing circumstances of the case. Ordinarily 
such right of passage does not include the 
right to use it as a methor passage for the 
cleansing of a privy. 41 C.W.N. 1169= 
1937 Cal. 661. .Vcc also 1939 N.L.J. 297= 
1939 Nag. 197. Right of way, acquisition 
of. 24 Bom.L.R. 298=1922 B. 79; 
1924 C. 359; 9 I.C. 965=13 C.L.T. 316; 
44 C.W.N. 1029; 45 M. 633=42 M.L.J. 
417; 39 M.L.J. 74=60 I.C. 171; 1938 A. 
L.J. 1142 (User by visitors to dominant 
heritage): I.L.R. 1938 A. 538 (User by 

lessee of land for building purposes). 

Who can acquire. —A claim of higher 
right of ownership does not prevent another 
person from acquiring a right of easement, 
if he can show that he converts certain 
rights of enjoyment over the land in ques¬ 
tion for the benefit of another land of his 
own. 62 I.C. 633. A right once establish¬ 
ed by immemorial user, is not extinguished 
by non-user or interruption for more than 
two years. 62 I.C. 633. As to what is im¬ 
memorial user, see 56 B. 82=34 Bom.L.R. 
92=1932 B. 130. The terms "immemorial 
user” and "from time immemorial” had a 
connotation in English Law which obviously 
could not be applied to Indian society and 
circumstances. 56 B. 82=1932 B. 130. A 
right of way cannot be acquired by a tenant 
over the lands of the landlord within his 
tenancy except by grant. 34 I.C. 450=20 
C.W.N. 1158. Sec also 1936 S. 61=30 S. 
L.R. 32. It is true that a lessee of land 
cannot acquire a right of way or any other 
easement over land owned by his lessor as 
having been peaceably and openly enjoyed 
by a person claiming title thereto and of 
right within the meaning of the third clause 
of S. 15; in such a case the tenant’s occu¬ 
pation is in the sight of the law that of his 
landlord. But where a lessee of land owns 
a building built upon land leased to him, 
he may, so far as the use of light and air 
or support for his building is concerned, 
acquire rights of easement in respect of 
such light, air or support under Cls. (1) 
and (2) of S. 15, and these rights cannot 
be objected to as being incapable of being 
acquired by him on belialf of his lessor as 
well as against him, for those rights are ac¬ 
quired by him for himself, and for none 
other than himself, as owner of the build¬ 
ing. T.L.R. (1941) ICar. 381=1941 Sind 
211. The mere grant of leave and licence 
of a right of way by the landlord to his 
tenant, will not invest the latter with a right 
of way enforceable in suit. 20 C. W. N. 
1158. A prescriptive right cannot be ac¬ 
quired by one tenant against another tenant 
of the same landlord. 31 I.C. 549=19 C. 
W.N. 1211. See also I.L.R. (1937) 1 Cal. 
569—1937 Cal. 572 (mukarrari lease holder) ; 
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1939 Ran^. 421; 148 I.C. 215=1934 P. 11- 

Bom.L.R. 1015=1932 8. 513 
Whether one permanent tenure-holder can 
acquire an easement against another perma¬ 
nent tenure-holder under the same land- 
ord. 31 I.C. 549=19 C.W.N. 1211. A 
tenant in a zemindari cannot acquire the 
right to irrigate his land held bv h’m a<; a 
tenant, with water from the tank belonging 

598=11 L. W. 
out). Where the tenants of a zamindar have 
been using water from his tank for raising 
a second crop on their iftanyam lands for 
over 20 years openly and continuously and 
without interruption, their right to take 
water for a first crop being admitted by the 
zamindar, and it is found that at no time 
lor ^ considerably over 20 years has the 
zamindar claimed or recovered compensation 
for the water taken by the tenants for the 

^ presumption arises in favour 
of the tenants that they have been using the 
water as of right; and when no attempt is 
made to show that they were domg so with 
the permission of the zamindar or to prove 
any facts to negative the claim as of right, 
it must be held that the tenants have acquir¬ 
ed a prescriptive right to get an amount of 
water sufficient to irrigate their lan'^s with¬ 
out any liability to pay for it. The fact 
that m some years there may not have been 
pough Avater to irrigate as large an area as 
m other years and that in some years there 
may have been an amount sufficient to irri¬ 
gate a larger area than in other years will 

the right incapable of being pre- 
being of a precarious nature. 

1937 M.W.N. 895=46 L.W. 643=1937 
Mad. 953. Where two persons hold adjoin- 
mg plots of land under a temporary lease 
issued by the Government which is termi- 

kt ^^^oe months’ notice and is trans¬ 
ferable only with the sanction of the Go- 

one of them cannot acnuire a 
right of way by user over the land which is 
m possession of the other as he cannot be 
said to have enjoyed the alleged easement 
^ of right. 30 S.L.R. 32=163 I.C. 137 
ivoo S. 61. The joint user of the water 
[Of' ^ for the joint cultivation of a 
plot does not affect the nature of the right 

which is a right over the servi- 
nt heritage acquired by virtue of the joint 
ownership of the plot. The right prescrib- 
u tor, IS not a right to irrigate jointly but 
nghbas part owners of a dominant heri- 
= ?*i ^*.9* 749=4 L.W. 128. The es- 

cu ij of prescription is that it 

du*^l acquired against specific indivi- 

k’ against one person can- 

tacked on to that acquired against 
others. 24 I.C. 519=28 M.L.J. 669. A 

of owner who is also a part owner 

servient tenement cannot acquire an 

tenement. In order to 
quire an easement by prescription, it is 
that the right must be enjoyed in 
5 character of an easement, and if a domi- 
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nant owner is a part owner of the servient 
tenement, he would enjov as of “right” not 
XT ^^sement but the soil itself. 41 C W 

N. 769=1937 Cal. 355. The principle thal 
one trespasser cannot tack on to his own 
possession the possession of another tres¬ 
passer IS sound but cannot apply to the ac- 
quisition of a right of easement which 
must be distinguished from ownership. 
These rights cannot co-exist as they are 

- don sL adverse posses¬ 

sion spoken of in connexion with acquisi- 

th°e" exclusion of 

the rightful owner; whereas the enjoyment 

and user necessary for the acquisition of 

easement IS consistent with the possession as 

well as the enjoyment by the rightful owner 

The adverse possession in reality extin- 

fhfenf " “"'tier, but 

the enjoyment by a person claiming the right 

either"'theifast a/ect 
either the possession or the title of the 

oZer-= only restricts the 

owners rights in some ways in regard to 

the enjoyment of his tenement. Moreover, 
the right of easement is annexed to the 
land or tenement and cannot be acquired in 
gross as a personal right. 1937 N. 38 See 
also 1937 A.LJ. 249=1937 A.W.R. 215 
it IS open to the Courts to recognise acqui¬ 
sition of the easement by the claimant if he 
could prove continuous enjoyment for the 
requisite period by himself or his imme- ■ 
diate predecessor in occupation of the oro- 
perty. 1937 N. 38. A caste is a corpora- 
tion with civil rights and can acquire by 
user, title to a right of way, even if the 
user be only of a few members of the caste 
provided it is exercised on behalf of and 
for the caste. 24 I.C. 467=28 M.L.J. 

/c^'- 24 LC. 519=28 M.L.J. 669 

(buit by Stanom-holder). 

Easements, how acquireu.— A person, to 
acquire the right of fishery by prescription, 
must show that he had an uninterrupted en¬ 
joyment of it openly, publicly and peacefully 
over the statutory period; but where 
such an enjoyment was in exercise of a 
common right which he shared with others, 
he should show that his user was in asser¬ 
tion of a higher right than the general right, 
in himself, and for his exclusive benefit. 39 
C. 53=11 LC. 180. also 37 C.W.N, 

18. The right to establish and maintain a 
ferry over the property of another is a 
right of easement for which twenty years’ 
user is necessary. 5 P.L.J. 500=1 P.L. 

T. 395. A person owning land on one bank 
of a river can acquire a right by easement 
which _ would entitle him to use the land 
belonging to another owner on the other 
side of the river for the purpose of embark¬ 
ing and disembarking passengers. There 
is, however, no law in this country which 
would entitle him to restrain competition. 

He cannot prevent the owner of the land on 
the other side of the river from starting a 
rival ferry which is run between lands 
owned by him on both banks of the river 
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and where a right of way or any other easement has been peaceably and 
openly enjoyed by any person claiming title thereto, as an easement, and as of 
right, without interruption, and for twenty years, 

the right to such access and use of light or air, support or other easement 
shall be absolute. 

Each of the said periods of twenty years shall be taken to be a period ending 
within two years next before the institution of the suit wherein the claim to whidi . 
such period relates is contested. 


NOTES. 

In other words, there is no right to a mono¬ 
poly. Such an exclusive right can be 
claimed only under a Crown grant. 1935 
A.L.J. 444=1935 A. 481. To establish a 

right under this section, twenty years of un¬ 
interrupted user must be shown. 25 I.C. 
405=12 A.L.J. 693. As to presumption 
from long user, see 91 I.C. 987=1926 0. 
237. As to the effect of unreasonable user, 
see 92 I.C. 465=1926 M. 625. The period 

of user must be twenty years or more 
ending within two years before the institu¬ 
tion of the suit, wherein the claims to which 
such period relates is contested. 24 I.C. 
126=12 A.L.J. 415. In a case of a claim 
to a right of easement, the period of twenty’ 
years should end within two years of the 
suit. It is immaterial whether there was 
or was not a period of twenty years’ user at 
some period beyond two years before the 
date of plaint. A period of twenty years’ 
user in the fifteenth century, for instance, 
cannot have any bearing on a claim to ease¬ 
ment. 1933 A.L.J. 516=1933 A, 623. In 
a case not of prescriptive easement but of 
one arising from a grant, it is not necessary 
for the plaintiff to establish twenty years' 
exercise of the right of easement or its con¬ 
tinuance till a time within two years before 
the institution of the suit. 150 I.C. 601= 
1934 A. 447. No minimum limit of time 
can be laid down to justify an inference of 
immemorial uses. The question whether 
such an user is established depends on the 
circumstances of each case. 45 B. 1027= 
62 I.C. 65, Peaceable enjoyment means 
one without interruption or opposition by 
the servient owner sufficient to defeat the 
enjoyment. 49 I.C. 963=21 Bom.L.R. 
709. The obstruction must find expression 
in something done on the servient tenement 
itself. 45 B. 1027=23 Bom.L.R. 422. 
Mere protest does not amount to such ob¬ 
struction. 45 B. 1027. The mere fact that 
the land is waste does not necessarily show 
that no right can be acquired over such land. 
If that were so, the right of user over 
almost every pathway in the mofussil would 
be lost, inasmuch as almost every pathway 
lies over waste land. 65 I.C. 509, In 
determining the question whether an user of 
way over waste land was as of right or not, 
the Court would have to consider the charac¬ 
ter of the land, the relation between the 
parties and the circumstances under which 
the user took place. 65 I.C. 509. Sec 
also 56 B. 427=34 Bom.L.R. 1015=193? 


B. 513. If an easement has been enjoyed 
for the statutory period peaceably ana 
openly as of right without interruption, the 
right becomes absolute. 26 I.C. 781. A 
long and uninterrupted user for a long 
series of years leads to the inference that 
the user had been as of right and that the 

right had a lawful origin. 35 I.C. 749=4 
L.W. 128. A prescriptive right can be 
acquired only if the enjoyment of the ease¬ 
ment ended “before the beginning of the 
two years next“ before the suit was insti¬ 
tuted. 33 I.C. 503. See also 29 M.L.J. 
685; 1923 O. 29. Enjoyment may be peace¬ 
able notwithstanding oral disputes regard¬ 
ing it. 29 M.L.J. 685=31 I.C. 528. The 
adverb ‘peaceably’ indicates the manner in 
which the dominant owner must conduct 
himself in his use of the servient tenement, 
i.c., the person claiming a right of ease¬ 
ment must not have deprived the servient 
owner of that right by use of force or 
secretly. 29 M.L.J. 685. See also 19 Mys. 
L.J. 339. A statutory prescriptive title 
to an easement is impossible to be acquired 
under S. 15 unless and until the claim 
thereto has been contested in a regular suit. 
29 M.L.J. 685. also 1923 0. 29; 17 
I.C. 22=10 A.L.J. 227. Enjoyment for 
less than the prescriptive period if entitles 
the persons enjoying, to an injunction 
against trespasser. 30 I.C. 989=18 M.L. 
T. 515. The words “as an easement" do 
not mean that the enjoyment should be in 
the assertion of claim of an casement. HI. 
(b) shows that the words were used in 
order to show that unity of title or posses¬ 
sion makes the possession useless to create 
a right of easement. 38 M. 1=17 I.C. 112. 
See also 41 C.W.N. 769=1937 Cal. 355. 
Assertion of full ownership, which wai 
however negatived by the evidence, may 
suffice to establish an easement, provided 
that the user was for the beneficial enjoy¬ 
ment of another land. 38 Mad. 1=17 I.C. 
112. See also 49 M. 820=1926 M. 728 
(F.B,); 56 B. 427=34 Bom.L.R. 1015= 
1932 B. 513. Mere acquiescence does hot 
create an easement. 16 I.C. 893. When 
two houses originally owned by one and the 
same person have backyards opening into a 
lane which separates them, in the absence 
of evidence as to when the gates were open¬ 
ed the presumption is that they were so 
opened before severance, and the enjoyment 
of a right of way for over twenty years 
peaceably and as of right ending within two 
years before suit creates a prescriptive 
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Explanation /.—Nothing is an enjoyment within the meanine- of tli'c ' .■ 
when It has been had in pursuance of an agreement withThe owner oJ or ^ 
of the property over which the right is claimed, and it is apoTrent fmn? 
ment that such right has not been granted as an easement Tr f T ' 

on the fulfilment of wS it irto ceLe ^ " “’edition 


NOTES. 

right ? M.L.T. 274=9 I.C. 764. User 
which IS neither physically capable of pre- 
vention by the owner of the servient tene- 
nient nor actionable, cannot support an 
element. This principle applies both to 
attirmative and negative easements. So 
ong, therefore, as the two tenements Avere 
nel(l_ m joint ownership there can be no 
acquisition of an easement by prescription in 
lavour of one tenement against the other. 

V. Bridgman, 11 C.D. 852; 28 

C. 253. Foil.). 56 
^ Bom.L.R. 1015=1932 B. 513; 

60 C.L.J. 412=1935 C. 282. 

Sec. 15, Expl. 1.—Where, in the absence 
ot a licence or agreement, the defendants 
were lound to have been using a way over 
plaintiff s land openly, peaceably and as of 
right for over the statutory period, held, 
me defendants had acquired an easement in 
of that right. 9 I.C. 640=9 M.L. 
A* ooU. Continuous and peaceable user of 
easement of light and air for more than 
wenty years may give rise to a presump¬ 
tion that It existed with the consent of the 

- 1 heritage. 71 I.C. 
S*i1523 N. 192. aho 58 I.A. 195= 

1 (P-C.). The 
Icn . ° receive light across another’s land 
nni”°u ^^^tiral incident of property but can 
arl acquired as an easement either by 

. Pt-escription. Unless and until 

mat,*, ^ acquired in the 

anner of other easements, no amount or 

W XT , obstruction is actionable. 46 C. 

nPi ^/1 ’ It easement of light and air 
a- . ^9^ oe proved to have been enjoj^ed 

mptif enough if there is enjoy- 

or Open user of road 

timp^^^"V '^‘fj^out interruption, for a long 
V^der permission or sufferance, is 
ripJit ®^idence of .enjoyment as of 

I-C. 569. Under S. 15 (5) 

rnnt:^ • ®^’ 0 W a period of 20 years 

9 P *0 some point within two years 

20 IJoo JQ23 o. 

Ea'cpti"^^ paragraph of S. 15 of the 
sihlp "^9^ seems to render it impos- 
of acquire statutory prescriptive title 
thprpf ^p^ment, unless and until the claim 
0 7 Q ^^90 contested in a suit. 1923 
a wall* f right to the lateral support to 
onlv k “Om a neighbour’s land, is acquired 

W 7^8 P"«"iption. 68 I.C. 831=14 L. 
Wiip/ •: 1929 M.W.N. -528. 

collaT,r 4 ^ shown that the plaintiff’s wall 
closp^ f ^ result of a deep drain cut 
Wa^ defendant, but it 

on shown that any portion of the soil 
plaintiff’s land had fallen into the 


dram and it was also not proved that thp 
period of 20 years had expired before the 
alleged encroachment. Held that S 

and r ‘he facts of th^case 

and that the easement by prescription nnt 

village, and on both sides Tf ft 
houses of the residents of the village the 

CTof'^hehL® bfen 

Kept tor tne common use of tXo -j V 

” >1’' "«•» •»<! i,. rs 

pathway. Under such circumstances therf 

presumption of dedication of the 
land under the passage for public pathway 
User for any number of years is not neces^- 
sary to establish a right to pass over the 
jmbhe pathway. User, on the other hand 
IS merely an evidence of original dedication 
m such Mses. 38 P.L.R. 500=1936 L. 

in ■, j '■’fht easement is claimable on 
the land of another by the owner of land 
It IS not a personal right, but it attaches to 
land and is exercisable over another’s land. 

A public pathway, however, may be on 
another s land but the exercise of a right 
of passage over it does not necessarily re- 
quire that the person claiming it must prove 
that he is the owner of some land. In other 
Avords,^ the existence of a dominant tene- 

necessary. 38 P.L.R. 500= 
1936 L. 797. The fact that a passage lead- 
mg trom a public place is not proved to 
terminate also at a public place is no reason 
\? 7 L that it is not a public passage. 

Where it does not stop at the land of a 
private owner but proceeds further to a 
great distance, that is, an important factor 
in support of the claim of the public, especi¬ 
ally when it is not shown that it has termi¬ 
nated in private grounds. 39 C.W.N. 303 
=60 C.L.J. 556. also I.L.R. 1937 N. 

21—1937 Nag. 322. When a public right 
of Avay is claimed over lands belonging to 
a private owner, it is not legitimate to pre¬ 
sume from long user an intention to dedi- 
ca/ 5 the lands for public use and then to 
ex .mine the evidence adduced on behalf of 
th<. private owner to see if the presumption 
has been rebutted by him. The evidence 
m’ St be examined as a Avhole and then the 
in erence either in favour of or against the 
dedication must be draAvn. It is Avrong to 
deal with the evidence in compartments. 39 
C.W.N. 303=60 C.L.J. 556. An ease¬ 
ment exercised by the defendant Avas merely 
one of access from the road, over the strip 
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NOTES. 

of land belonging to plaintiff, to the delcn- 
dant’s land for a limited and special pur¬ 
pose. A particular path left by the plain¬ 
tiff for the exercise of the easement was 
blocked but another path was opened later 
on and had since been used; held, that the 
easement was a discontinuous, non-apparent, 
positive easement with nothing in its nature 
to limit it to a particular path and the crea¬ 
tion of new path by the plaintiff did not 
constitute an interruption of the easement. 

115 I.C. 884=1929 P. 124. The object of 
S. 15 of the Act in requiring that the user 
should be open is that it must be of a nature 
from which a presumption would arise that 
the owner of the land had knowledge that 
his land was being so used and that he had 
acquiesced in it. Where the evidence did 
not show that the cattle by using the defen¬ 
dant’s land had formed any path on the land 
which would put the owner on inquiry and 
it further appeared that the land was not 
being continuously used for the purpose 
throughout the year but only during the 
wet season and that no particular path was 
used but the cattle simply strayed on the 
land. Held, that under those circumstances 
no presumption as to constructive notice 
could arise and that the easement of the 
right of way for the cattle was not made 

out. 31 Bom.L.R. 120=1929 13. 144. 

Where the owner of a makiK'a tree com¬ 
plained of the construction of a wall by the 
defendant which prevented him from col¬ 
lecting the fruit of the tree, the branches 
of which overhang the wall, but it was 
found on the evidence that the wall was con¬ 
structed three years before the suit was 
brought: Held, that assuming that the plain¬ 
tiff had a right of easement, he could not 
enforce it because of S. 15 of the Easements 
Act. 114 I.C. 512. 

Mode of Enjoyment, —The presumption 
of lost grant should not be made merely 
upon establishment of user for a period of 
20 years or more. What has to be found 
as raising the presumption of lost grant is 
user from time immemorial, although the 
period for which such user need be proved 
must depend on the facts and circumstances 
of each case. 57 C.L.J. 31. No pre¬ 
sumption of a lost grant can be made in the 
case of the right of fishery where the use 
of the fishery was in harmony with the right 
of the public to fish by stakes which is 
acknowledged method of public fishing on 
the West Coast of India. 23 Bom.L.R. 
939. Possession of the dar (space between 
two fishing stakes) for over sixty years does 
not perfect into an casement by way of 
prescriptive right. 23 Bom.L.R. 939. As 
to presumption of lost grant, see also 96 

I.C. 317=1926 M. 788. A plaintiff is 

entitled to have his right of way declared 
if he establishes the terminous to and from 
which the way runs. And the right would 
be enjoyed in the way the servient owners 
point out as the tract. If no tract is 


pointed out, the plaintiff can enjoy the 
nearest route. 46 I.C. 374=22 C.W.N, 
922. No use of property which would be 
legal if due to a proper motive, would be¬ 
come illegal, if prompted by an improper or 
even a malicious motive. 42 C. 164=20 
C.L.J. 97=18 C.W.N. 1296. The extent 
of a right acquired by prescription is me¬ 
asured by the extent of the use and enjoy¬ 
ment thereof during the prescriptive period. 
(Ibid.) It is not necessary to prove annual 
or continuous user, but only substantial 
enjoyment whenever the occasion required. 
The mere fact that the openings made were 
different in different years does not make 
the user indefinite when the channels through 
which the water was taken were the same. 

15 C.W.N. 259=13 C.L.J. 670. The fact 

that the servient owner paid a certain sum 
for the repair of the embankment for his 
own benefit does not make the user per¬ 
missive. 15 C.W.N. 259=13 C.LJ. 670. 
Period of twenty years to be completed 
prior to institution of suit—No right to pro¬ 
tect inchoate right—Fact of servient owner 
of dominant owner suing in respect of ease¬ 
ment immaterial. See 113 I.C. 525. As 
to presumption of implied grant, see 1937 
Cal. 661=41 C.W.N. 1169. 

Easement against Government. —To 
claim 60 years' rule of easement, there must 
be Government ownership on the date when 
the easement is claimed and not at some 
antecedent period. 116 I.C. 806=1929 A. 
382. See also 1936 M. 692. A plaintiff 
claiming a right of easement against Gov¬ 
ernment must prove sixty years* peaceful 
and uninterrupted user and the rule of law 
that the burden of proof is shifted on to 
Government if the plaintiff proves possession 
for a sufficient number of years is not ap¬ 
plicable if the plaintiff fails to prove the 
completion of even the prescriptive period 
necessary against a private individual. 26 
I.C. 723=39 M. 304. also 1928 O. 17 
=4 O.W.N. 1035; 45 I.C. 80=34 M.L. 
.1. 425 (Acquisition of right in water in 
(lovernment channel). If the plaintiff 
proves 30 years’ possession, the Government 
must prove that he had no possession within 
00 years. 16 I.C. 626=12 M.L.T. 159. 

1 he words “belongs to the Government*’ in 
S. 15 refer not to the time of the suit but 
to the duration of enjoyment. 41 M. 622 
—34 M.L.J. 395. When after 40 years* 
enjoyment against the Government, the lat-* 
ter transfers the land to a private person, 
the easement in order to become absolute 
must be enjoyed as against the transferee 
tor a further period of 20 years. 41 M. 622. 
ihe period of 20 years must be computed 
iiom the time when the transfer was made 
to a private person. 41 M. 622. 

Government land in occupation of per¬ 
son WITH limited right.— S. IS of the 
Easements Act insists on a period of 60 
years user not inerely when the easement 
IS claimed as against the Government but 
over any property belonging to Government. 
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NOTES. 

The word “belongs” in the section should 
not be restricted to cases where possession 
and ownership continue to remain with the 
Government and the clause applies to cases 
where any person with a limited right is in 
occupation of land belonging to Government. 

40 L.W. 514=1934 M. 575=67 M.L.T. 262. 
.Tec also 71 M.LJ. 268; 43 L.W. ISO. 

Property over which pathway^ lay bf- 
i-ONGiNG TO Government—Rights of thtri* 
Parties. —The plaintiff as the owner of a 
certain survey number in a village sued to 
restrain defendants 1 and 2, who claimed to 
be trustees of a temple, from interfering 
with the plaintiff’s use of a pathway across 
suit survey number and the Government also 
was impleaded as .a party. The lower ap¬ 
pellate Court found that the suit survey 
number belonged to the Government who 
had allowed its use in favour of the tem¬ 
ple. On the contention that though for 
want of 60 years’ user, the plaintiff had not 
acquired an easement as against the Govern¬ 
ment, he had by reason of 20 years’ user ac¬ 
quired a limited right which was sufficient 
to prevail as against any interest which pri¬ 
vate persons like defendants 1 and 2 might 
possess in that property. Held, assuming 
the possibility of acquisition of an easement 
against the holder of a limited interest, the 
acquisition was possible only to the extent 
to which a grant might be possible within 
the terms of S. 8 of the' Easements Act 
and as no such grant by the temple would 
be possible having regard to the nature of 
its interest in the property, the plaintiff 
would not by 20 years’ user acquire prescrip¬ 
tive right as against property which belonged 
to Government even to the extent of pre¬ 
venting defendants 1 and 2 from interfering 
with his user of the way. Held also, that 
though it might be a question whether a 
mere stranger could obstruct another per¬ 
son in the exercise of even what might be 
called an inchoate right of easement, the 
position of the defendants 1 and 2 could not 
be compared to that of a mere stranger or 
a licensee. 1934 M. 575=67 M.L.J. 262. 

Burden of Proof. —The onus of proving 
that a right of way has been peaceably and 
openly enjoyed by any person claiming title 
thereto as an easement and as of right with¬ 
out interruption and for 20 years, lies upon 
the person asserting the right. 25 I.C. 499. 

also 18 L.W. 404=1923 M. 674. The 
question in each case must be, what is the 
exact nature of the right which is shown bj- 
the evidence to have been acquired by the 
party? 1923 M. 674, supra. S. 15 (1) 
applies both to continuous and disconti¬ 
nuous easements. 17 I.C. 22=10 A.L.J. 

46/. The question of animus is, in each 
case, a question of fact. Where enjoyment 
>s proved, the person enjoying the right 
. presumed to possess an animus 
Which is manifestly to his advantage. 53 
A. 16|=1931 A. 877. Where it is a ques- 
«oa of acquisition of an easement by pre¬ 


scription, the burden lies entirely on the 
plaintiff to prove 20 years’ enjo\'ment, and 
not mere possession for 12 years and then 
say the onus is shifted on to the defendant 
33 I.C. 503. 

Defences. —When a right has begun to 
run under S. 15 and the servient holder 
sues to put an end to it, the defendant can¬ 
not plead in bar of it, Art. 32 of the Limi¬ 
tation Act. 33 I.C. 90. When the de¬ 
fendant has a right of supDort from the 
plaintiff’s wall abutting on the defendant’s 
property, for a roof of bis adjoining bouse, 
it is an encroachment of that right if the de¬ 
fendant raises his wall and erects upon it 
another thatch resting on the plaintiff’s wall. 

33 I.C. 90, The limit of a part 3 ^’s right of 
support must be determined by his actual 
enjoyment up to the date of the encroach¬ 
ment complained of by the opposite party. 
33 I.C. 90. As to right of support, see also 
59 C. 363=1932 C, 542. If a man’s ancient 
rights be interrupted, it is no answer to sav 
that he can provide other sources of light 
for himself by making changes in his own 
tenement; nor that defendant is willing to 
provide fresh light for him in another way. 
36 M. 11=21 M.L.J. 742. Where a party 
causes injury to another, he cannot object 
to appropriate relief being granted to h’s 
opponent on the ground that he would 
suffer serious injury by being compiled to 
undo the mischief. 36 M. 11. There is 
no difference in the application of the law 
as regards the interference with ancient 
lights to buildings in cities and elsewhere. 
36 M. 11. In order to establish a right 
of easement under S. IS, a plaintiff has to 
establish user for the statutory period. He 
has to establish that the user is as of right, 
but the law presumes that it is as of right, 
that is to szy, that it has a lawful origin, if 
the plaintiff proves open and notorious user. 
That presumption is, however, rebuttable, and 
the defendant may show that, if he can, 
that the facts are such that the user was not 
as of right, e.g., he can show that the user 
was under license not amounting to a grant, 
or he can show fraud in the sense it is used 
in relation to this subject, or he can show 
force, or he can show secrecy. Those 
would show that it was not as of right. 
20 N.L.J. 12. 5^^ also 1936 S. 61. 

Nature of Obstruction (Expl. II).—To 
constitute an actionable obstruction there 
must be substantial privation of light enough 
to render the occupation uncomfortable 
according to the ordinary notions of man¬ 
kind. 9 I.C. 417=21 M.L.J. 313. Where 
the owner of the building is in the course 
of acquiring a right of easement by pres¬ 
cription when his house is burnt down, and 
he begins immediately to re-build his house 
and place the windows exactly in the same 
position as the old ones, he can be regarded 
as enjoying the access and use of light and 
air continuously, and he will be entitled to 
protection after twenty years from the first 

Wlding. 46 B. 448=24 Bom.L.R. 
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Explanation 11 .—Nothing is an interruption within the meaning of this 
section unless where there is an actual cessation of the enjoyment by reason of 
an obstruction by the art of some person other than the claimant, and unless 
such obstruction is submitted to or acquiesced in for one year after the claimant 
has notice thereof and of the person making or authorizing the same to be made. 


NOTES. 

1922 B. 3. If, however, there is any delav 
in re-bnildin", then that might be evidence 
of an inteiUion not to resume the user. 46 
B. 448. Knowledge of the fact of enjoy- 
rnent on the part of servient owner is essen¬ 
tial to the acquisition of an casement where 
the Court is asked to presume a grant. 54 
I.C. 936=16 N.L.R. 76. Active obstruc¬ 
tion on the part of such owner would nega- 
hve any such presumption. 54 I.C. 936. 
To negative submission to an interruption, 
the party interrupted need not have brought 
3 54 I.C. 936. The question whether 

there has been submission to, or acquies¬ 
cence in, an obstruction, is a question of 
fact, the burden of negativing submission 
being on the party alleging that he did not 
submit 54 I.C. 936. also 116 I.C. 
806—1929 A. 382. It is not enough, for 
supporting an action for obstruction of 
right, that there has been a diminution of 
light from what it was before. 49 I. C. 
458=11 Bur.L.T. 109. The decrease in 
light should constitute a nuisance and make 
the house uncomfortable according to the 

humanity or unfit for 

business. 49 I.C. 458. 

Sec. IS, Expl. II.—Under Expl. II, 

o. 15, It IS not sufficient to prove that there 
was obstruction for a period of one year 

U 'iVl essential that such obstruction 
should be acquiesced in for the same period 

806=1929 A. 

382. Where the plaintiff’s father’s vendor 
had used a particular courtyard for the 
purposes of his business, for a period of 
about 12 to 15 years and after his death 
his son had closed down the business and 
did not use the courtyard for a period of 
nearly 6 years for his business, and the 
plaintiff after purchase from the son had 
used it for a similar business of his own 
for a period of about 12 years, it could not 
be said that the plaintiff had acquired a right 
of easement for there had been an interrup¬ 
tion, and an intention to cease to enjoy the 

right. T.L.R. 1938 All. 840=1938 A.L.T. 
867=1938 All. 587. 

Pleadings—Pleas of ownership and 
EASEMENT—Permissirility.— No doubt as a 
rule, a plaintiff should not be allowed to 
put forward contradictory pleas, but the 
pleas of ownership and easement, though 
inconsistent, are not contradictory and can 
be put forward in the alternative. The 
important point to be considered in such a 
matter is the question quo anitno egerit with 
reference to the user allowed by the plaintiff; 
in other words, if the plaintiff had used a 
way on an assertion of title of owner, he 
could not put forward such user in support 
of a right of easement. That view however 


does not prevent the putting forward of 
alternative pleas in a suit, though, at the 
trial of the suit, the character of the user 
and the question of quo animo egerit would 
have to be decided, and, if the user is pro¬ 
ved, one plea would have to be affirmed and 
the other rejected. 29 N.L.R. 330=1933 
N. 257. See also T.L.R. (1939) Nag. 580 

= 1939 N.L.T. 297=1939 Nag. 197;^ 1939 

Nag. 415; 1925 Cal. 788. It is not the law 
that a person cannot acquire an easement 
unless during the whole prescriptive period 
he acts with the conscious knowledge that it 
IS a case of a dominant and servient tene¬ 
ment and that he is exercising a right over 
property which does not belong to him. 
A plaintiff may claim an easement and 
ownership in the alternative. If he shows 
that for the statutory period he has openly 
exercised certain rights Avhich are in them¬ 
selves sufficient to establish an easement, 
prvua facie, he is entitled to the easement, 
and it is not necessary to show that during 
the whole of the prescriptive period he was 
consciously asserting a right to an easement. 
A right to an easement by prescription can¬ 
not be defeated merely by showing that dur¬ 
ing the whole or part of the period of pre¬ 
scription the plaintiff was not consciously 
claiming an casement. I.L.R. (1939) Bom. 
140=41 Bom.L.R. 168=1939 Bom. 149. 

Bom.L.R. 144=1933 Bom. 122; 
1939 Sind 110. The question of immemo¬ 
rial user or lost grant must be pleaded in 
every case before a person can be given 
relief on that head. Whether the action be 
brought against the servient owner or a 
stranger, a party cannot safely allege his 
right to an easement generally, but should 
state specifically the manner in which he 
claims title to the easement, whether by 
grant (actual or lost), prescription at Com¬ 
mon Law, or under the Prescription Act. 
Where the plaintiffs did allege circumstan¬ 
ces, namely, the user by themselves and by 
their ancestors of the land as pathway for 
40 or 50 years, the plaint may on a liberal 
construction be taken to have relied upon 
long user leading to an inference of lost 

458=1933 C. 215=56 C.L. 
u ij ’ presumption of lost grant 

should not be made merely upon establish¬ 
ment of user for a period of 20 years or 
more, What has to be found as raising the 
presumption of lost grant is user from time 
imrnemorial, although the period for which 
such user need be proved must depend on 
Vi® circumstances of each case. 

41 C.W.N. 1169 
= 1937 Cal. 661; 142 I.C. 458=1933 C. 2lS. 

rARTIES TO SUIT IN RESPECT OF EaSEMENT 

Right.— Dominant and servient tenements 
owned by several persons—One of them miy 


S. 15] 
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Explanation III .—Suspension of enjoyment in pursuance of a contract bet- 

ween the dominant and servient owners is not an interruption within the meaning 
ot this section. " 

Explanation /F.—In the case of an easement to pollute water, the said period 

begins when the pollution first prejudices perceptibly the servient 

. 1 r property over which a right is claimed under this section belongs 

to [the Crown], this section shall be read as if, for the words “twenty vear^’ 
the words sixty years ” were substituted. 


< 


LEG. REF. 

^Substituted for "Government” b}' A.O. 

NOTES. 

sue~Other owners need not necessarily be 

made parties. 41 C.W.N. 769=1937 Cal. 
355. 

Secs. 15 and 16: Obstruction to ancient 
LIGHT—Remedy—Injunction or damages.— 
The law does not know of any natural right, 
apart from a right of easement with refer¬ 
ence to a right of passage or right to light 
and air. ^ No one can claim any natural 
right against another unless he establishes an 
easement to that effect. 160 I.C. 955=1936 
M. 142. Where the defendant obstructs 
the ancient light of the plaintiff by erecting 
a building and plaintiff sues for injunction 
to have the building demolished or for 
damages, the question whether an injunction 
shall issue or whether the plaintiff must be 
content with an award of damages must 
depend on the circumstances of each parti¬ 
cular case. If it is clear that damages will 
afford adequate relief to the injured party 
and the defendant has not been guilty of any 
high-handed action, or unneighbourly con¬ 
duct, an award in damages is the appropriate 
remedy. If the property is still substan¬ 
tially useful to him, depreciation in value 
can be met by a decree for damages; but 
where the defendant’s building deprives 
plaintiff to a very great extent of his best 
source of light and incidentally to a large 
extent of the beneficial use of his property, 
would not be adequate relief. 1933 
ki peder to constitute an action- 

^ .obstruction of ancient light, it is not 
^imcient that the light is less than before, 
there must be a substantial privation of 
hght, enough to render the occupation of the 
house uncomfortable according to the ordi- 
hary notions of mankind and in the case of 
Business premises to prevent the plaintiff 
/^^rying on his business as beneficially 
as before. The expression "carrying on the 
usiness beneficially” is not to be read as 
epending on the question whether or not 
c person carrying on the business is likely 
^ ij® ^ customer. The test is whether he 
'Quid carry on the business less beneficially 
. ^bethef in discharging his duty 

customers on the one hand or in pre- 
^ health and facility of transact¬ 
ing business on the other. 1933 R. 351. 

Off r seeking INJUNCTION—Power 

-Wh ^ direct enquiry as TO DAMAGES. 
Where m a suit, relating.to an easement 


of light and air, the plaintiff seeks an in¬ 
junction restraining the defendant from in¬ 
terfering with his right, the Court is enti¬ 
tled, in a proper case, to order an enquiry 
as to damages, even though it holds that the 
plaintiff IS not entitled to injunction. No 
®^^h enquiry can however be ordered when 
the plaintiff has not proved any damage 

179 LC. 884=1939 Sind 39. ^ ^ 

Decree for injunction against owner 

OF SERVIENT TENEMENT—EXECUTION.— Where 
the owner of a dominant tenement who has 
obtained an injunction restraining the owner 
of the servient tenement from building his 
house beyond a certain height and within 
a certain distance of the decree-holder’s 
house, seeks to execute his decree by the 
demolition of the additions alleged to have 
been made to his house by the judgment- 
debtor, the real question is whether the 
owner of the servient tenement has infring¬ 
ed the restrictions imposed on him by the 
original decree. If he has, he must be 
made to ^ comply Avith the decree passed 
against him. The questions whether the 
decree-holder has rebuilt his house and has 
increased the burden on the servient tene¬ 
ment are not material questions. 39 P L 
R. 712=1937 Lab. 419. 

Secs. 15, 24 and 27.—A right of way 
ordinarily entails a point of arrival and a 
point of departure, both of which must be 
fixed. A blind lane Avhich is blocked up by 
a wall on one side, cannot be subject to a 
right of way. Where a person claims 
neither a right to pass along a lane nor a 
right to carry materials over it, but a right 
to remain on it for hours at a time for a 
certain number of days in a year and to 
dump materials there and keep them there 
in order to repair his own wall, the right 
claimed is not a right of way as ordinarily 
understood. Nor can it be called an acces¬ 
sory easement, as the right is claimed by 
the party to repair his own wall standing on 
his own land. The easement is what is 
called a miscellaneous easement, and all that 
the partj' can claim is a right to enjoy Avhat 
he has prescribed for in a reasonable way. 
The Courts have always leaned against an 
unreasonable restriction on the servient 
owner’s enjoyment of his own property. I. 
L.R. (1937) N. 21=1937 N. 322. 

Secs. 15 and 47: Right of repairs,— 
The right of repairs being a discontinuous 
easement is not extinguished even though it 
was not enjoyed within two years next pre¬ 
ceding the suit. 1941 N.L.J, 655. 
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Illustrations. 

((?) A suit is brought in 1883 for obstructing a right of way. The defendant admits the 
obstruction, but denies the right of way. The plaintiff proves that the right was peaceably and 
openly enjoyed by him, claiming title thereto as an easement and as of right, without intemiption, 
from 1st January', 1862, to ist January, 1882. The plaintiff is entitled to judgment. 

{b) In a like suit the plaintifTshows that the right was peaceably and openly enjoyed by hitn 
for twenty years. The defendant proves that for a year of that time the plaintiff was entitled to 
possession of the ser\’ient heritage as lessee thereof and enjoyed the right as such lessee. The suit 
shall be dismissed, for the right of way has not been enjoyed “ as an casement ** for twenty years. 

(c) In a like suit the plaintiff shows that the right was peaceably and openly enjoyed by him 
for twenty years. The defendant proves that the plaintiff on one occasion during the twenty years 
had admitted that the user was not of right and asked his leave to enjoy the right. The suit shall 
be dismissed for the right of way has not been en joyed “ as of right ” for twenty years. 


16 . Provided that, when any land upon, over or from which any easement 

. has been enj'oyed or derived has been held under or by 

Exclusion in favour of rever- virtue of any interest for life or any term of years 
sioner of servient heritage. i* i r 1 . , vr* jr»,aid 

exceeding three years from the granting thereof, the 

time of the enjoyment of such easement during the continuance of such interest or 

term shall be excluded in the computation of the said last-mentioned period of 

twenty years, in case the claim is, within three years next after the determination 

of such interest or term, resisted by the person entitled, on such determination, to 
the said land. 


Illustration. 

A sues for a declaration that he is entitled to a right of way over B's land. A proves that he 
has enjoyed the right for twenty-five years ; but B shows that during ten of these years C had a life- 
interest in the land ; that on C j death B became entitled to the land ; and that within two years 
after C s death he contested s claim to the right. The suit must be dismissed, as Ay with reference 
to the provisions of this section, has only proved enjoyment for fifteen years. 


Rights which cannot be 
acquired by prescription. 


17 . Easements acquired under section fifteen arc 
said to be acquired by prescription, and are called 
prescriptive rights. 


None of the following rights can be so acquired :— 

{a) a right which would tend to the total destruction of the subject of the 

right, or the property on which, if the acquisition were made, liability would be 
imposed ; ^ 

{h) a right to the free passage of light or air to an open space of ground ; 



NOTES. 

Sec. 16.—The mere finding that a parmla 
is old is not sufficient to prove that an ease¬ 
ment has been es'ablished w th resp et there¬ 
to. 66 I.C. 922. User against kanomdar 
—Effect as agains* jenmi or melcharathdar. 
24 L.W. 091=1927 M. 73. 

Sec. 17, Cl. (a).—The phrase “tend to 
the total destruction" of the subject of the 
right of easement, means such an interfer¬ 
ence as would render the dom'nant owner’s 
right largely inoperative. 130 I.C, 546=1931 
S. 1 . Section 17 is in'ended to apply not to 
rights of irrigation in natural streams, but to 
rights in the nature of profits a prendre 
which do not include a right to water. 7 
Pat.L.T, 547=1926 P. 187. Mere poss bi- 
lity of destruc'ion at some future date is not 
what is contemplated by Cl. ( 0 ). 23 B. 666 . 
Right of way land or water cannot be acquir¬ 
ed in every direction. 7 C. 145; 8 Beng. 
L.R. (A.C.). 118, So also an unlimited 
right of fishery, 9 C. 698=12 C.L.R. 382. 
See also 37 C.W.N. 18 cited under S. 2, 
Cl. (b). Private right of way and highway 
may exist over the same land. 18 C.W.N. 


378=19 C.L.J. 42. 

Cl. (b) .—Extent of right to light by pres- 
criptiom See 3 B.L.R. (O.C.) 41; 14 C. 
»39. hor the purposes of S. 17 (c) wha^ 
IS required is that the surface water shal 
not simply be wa‘cr flowing on the surface 
it must be gathered up in some way eithei 
m a defined channel or by being collected ii 
some other way. The word "and" in thi 
clause must be construed as "or". The quail 

\T conjunctive. I.L.R. (1937) N. 

13=1937 Nag. 310. 


A person may acquire a right to easement 
of water over ar'ificial channels or water 
derived from artificial tank or pools. 33 M. 
LJ. 674=44 I.C. 625 (7 M. 530, Foil.). 
Also in respect of tanks fed by ram water 
as well as surface water from neighbotiHng 
lands. 33 M.L.J. 674.' Considering the 
position of the lands and the conditions of 
aenculture in Bombay, it must be held that 
where the plaintiff had been enjoying the 
wa^er by means of channels through which 
water passed to a tank, for a certain num^r 
of years, no prescriptive right was acquired 
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(f) a right to surface-water not flowing in a stream and not permanently 
collected in a pool, tank or otherwise, 

(d) a right to underground water not passing in a defined channel. 

i8. An easement may be acquired in virtue ol a 

local custom. Such easements are called customary 
easements. 


Customarv easement. 


NOTES. 

to receive the water through the channels 
unobstructed so as to entitle the plaintiff to 
seek the removal of these obstructions caus¬ 
ed by the defendants. 46 B. 115=1922 B. 
378. _ The right to take water from a river 
running through an undefined channel over 
the neighbouring lands is not one coming- 
under S. 17 (c)t but is a right which, though 
perhaps could not be acquired by prescrip¬ 
tion as an easement, could be inferred from 
long user. 42 B. 288=45 I.C. 448=20 Bom. 
L.R. 398. Sec also 7 M.H.C. 37 (46). A 
presumption of lost grant can be made if the 
usage is long and uninterrupted and if it 
could form the subject of grant. 42 B. 288. 
As to what is '^immemorial uscr\ see 56 B. 
82-.~34 Bom.L.R. 92=1932 B. 130. See also 
58 I.A. 195=54 M. 427=61 M.L.J. 1 (P. 

C.)* A right to the user of water flowing 

m undefined channels cannot be acquired by 

prescription. 64 I.C. 153. As to right to 

percolating water flowing under-ground in 

undefined channels, see 54 M. 793 cited under 
S, 7. 

Sec. 18.—A customary easement is not 
limited to easements of a kind which could 
not be recogfn-zed at all apart from official 
customs. 1924 A. 159. In order to establish 
a customary right it is not necessary to show 
that it has been exercised since time immemo¬ 
rial. It is^ sufficient to show that it has been 
openly enjoyed for such a length of time 
as suggests that, by agreement or otherwise, 
the usage has become a customary law of 
locality. It is not necessary to prove enjoy- 
the right for a period of 20 years. 
Where therefore the Mahomedans have been 
immersing their tazias at Muharram in two 
ghats of a tank for such a length of time as 
to suggest that the usage has become the 
customary law of the place, they have a cus¬ 
tomary right to use the ghats for immersing 
tneir taz as. Th-^re is nothing unreasonable 
in the custom and it is sufficiently certain and 
invariable. The mere poss'bility that the 
number of tazias immersed may eventually 
increase so much as to prove a nuisance, is 

to make the custom unreasonable, 
yjo Nag. 177. The right to use the ghats 
ct a tank for the purpose of immersing tazias 

muharram is a customary right and not 
an easement. 1938 Nag. 177. To e.-tablish a 
customary easement, the custom must be 

certain, and the user must not 
ave been permissive or exercised by stealth 

fn fight should have been en- 

^ such a length of time as to sug- 

L J^at by agreement or otherwise the user 

G become the customary law of the locality, 

C. C. M.—292 


1 k' customarj- easemenl 

can only be m favour of a class or com- 

uai. 119 I.C. 695. As to proof of custo¬ 
mary r.ghts 90 I.C. 976. A Court 

as cutting \yood frotn a jungle exists, unless 
the Court is satisfied of its reasonableness 
and Its cer ainty as to extent and application 
and IS further satisfied by the evidence that 
the enjoyment of the right was not by leave 
granted or by stealth or by force, and that 
It h:td been openly enjoyed for such a leng'h 
of time as suggested that originally by agree- 
ment or otherwise the usage had become a 
customary law of the place in respect of the 
persons a^dthinp which it concerned. 123 

I. C. 377—1930 A. 338. A customarj' ri"bt 
is not an easement in the legal sense of that 
term. Customary rights have their origin 
m grant or prescription but it is not neces¬ 
sary that m every case, there should be evi¬ 
dence from which a lost grant may be pre¬ 
sumed. Nor is it necessary that the custom 
should be traced back for the whole fme 
necessary to make it immemorial. 36 C T 

J. 280= i923 C. 200. Set: rz/jo I.L.R. (1941) 

Nag. 460. What may suffice to establish a 
customary easement may be wholly insuffi¬ 
cient to establish an easement by prescription 
and vice versa. The two rights are different, 
although the result may be the same. Con¬ 
sequently, where a claim of easement is based 
on a prescr^tive title, it is not open to the 
appellate Court to treat the cases as one 
based on custom. 1924 L. 275. Nature to 
customary easement. See 18 M. 320. The 
distinction between a customary right and 
customary easement is seen in 46 M. 866= 

45 M.L.J. 333=1924 M. 197. Sec also 20 
I.C. 467; 1933 N. 74; 61 M.L.J. 1=58 I.A. 
195 (P.C.). Customary easements and 

prescriptive easements, distineuished. 2 P. 
L.R. 454; 29 M. 389. No fixed period is 
laid down by law as necessary to establish 
a customary right. See 46 M. 866=45 M, 
L.J. 333. Customary easement—Tenant’s 

claim to take water from well for irrigation 
—Mainfainab'Iity as against landlord, see 113 
I.C. 729. One or more inhabitants of a 
village taking wood from the landlord’s jungle 
without the latter’s knowledge cannot by so 
doing for any length of time acquire a right 
to cut and appropriate wood contrary to the 
wishes of the lat*er. Similar acts done with 
the permission or acqu’cscence of the owner 
being referable to a licence express or im¬ 
plied cannot likewise confer a right as ae-ainct 

him. 123 I.C. 377=1930 A. 338. Custo- 
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llliLStrations. 

{o'l By (he custom of a < ertain village every' cultivator of village land is entitled, as such 
to graze his cattle on the common pasture. /I, having become the tenant of a plot of uncultivated 
land in the village breaks up and cultivates that plot. He thereby acquires an casement to graze 
his cattle in accordance with the custom. 

(b) By the custom of a certain town no owner or occupier of a house can open a new window 
therein so as substantially to invade his neighbour’s privacy. A builds a house in the town near 
B's house. A thereupon acquires an casement that B shall not open new windows in his house so 
as to command a view of the portions of A's house which are ordinarily excluded from observation 
and B acquires a like easement with respect to A's house. 


NOTES. 

mary right of pasture on landlord's lands— 
Proof of. 5"^^ 106 I.C. 195. 

Illustrative Cases.— Zamindars in U.P. 
cannot arbitrarily close a right of way used 
by occupancy tenants for more than thirty 
years. 1924 A. 159. In the case of a right of 
public way over a person’s private property 
claimed by the members of the public at large 
or a right of a limited class such as the in¬ 
habitants of a particular village, the custo¬ 
mary period of the public right to the village 
path, a right which is sought to be establish¬ 
ed, must be proved by cogent evidence where 
the interests claimed conflict with those of a 
private owner. They must be proved by such 
degree of evidence as is representative of 
cither the public at large or of the particular 
village or the smaller community alleged to 
have the right of user. To call three partisan 
witnesses who can in no sense be said to be 
representative of either the larger commu¬ 
nity of a general public or the smaller commu¬ 
nity of a particular village is no evidence 
whatever upon which a finding of public right 
or village custom can be found. 148 I.C. 
498 (1)=1934 P. 30. Where it is alleged 
that there is a public pathway which has been 
infringed by the defendant before the plain¬ 
tiff can maintain an action for avoidance of 
the infringement, special damage must be 
proved. Cut where it is more or less a vil¬ 
lage pathway, wherein the residents on either 
side of the pathw'ay and round about, may 
be considered to have a right acquired by 
long user of passing to and fro and this right 
IS referable to a grant or agreement on the 
part of the zamindar, it is not necessary to 
prove any special damage and the residents 
of the neighbourhood can maintain an action 
for the avoidance of the obstruction w'ithout 
proving any special damage. Even if a proof 
of special damage is necessary a very small 
amount of inconvenience will entitle the plain¬ 
tiff to the relief claimed. 1933 A. 919. A 
right of pasHirage by virtue of. a lost grant 
cannot be established by the inhabitants of 
a village as they are a variable number of 
persons. Such a right cannot also be esta¬ 
blished by prescription under S. 26 of the 
Lim'tation Act, inasmuch as to establish such 
a right it must be shown that it has been 
peaceably and openly enjoyed by the persons 
claiming it without interruption for 20 years. 
That might be so with regard to some of 
the villagers but could not be so in the case 
of all the inhabitants. It is clear therefore 
that the only right of easement wh-ch can 
be claimed in a case like this is fhe right of 


easement by custom. 42 C.W.N. 1102. 
Where the residents of a particular locality 
claimed a customary right of easement to go 
over the land of the defendant, to collect 
firetvood and bum Holi and perform some 
ceremonies, there and where such right is 
proved to have been exercised from time im¬ 
memorial, it w'as held that the easement was 
not unreasonable and could be recognized by 
the Courts. 180 I.C. 233=1938 A.L.J. 1243= 
1939 All. 165. See also 1939 All. 387=1939 
A,L.J. 391. A customary right of burial 
can exist, apart from provisions of this Act; 
hence where it is found that a certain family 
used a grave as a burial ground customarily 
it W'as held not an easement but a customary 
right in the nature of an easement. 31 I.C. 
805=13 A.L.J. 1094. A right to bury a dead 
body is not an easement as contemplated by 
the Easements Act. Such a right cannot be 
acquired by prescription, though it can be 
acquired by grant or custom. When the ori¬ 
gin of the right is peaceful, the Court can 
presume either a dedication on the part of 
the owners or a grant on their part, the 
origin of which is lost in antiquity. The 
question whether a plot of land is a grave¬ 
yard or not is primarily a question of fact. 

1934 A.L.J. 809=1934 A. 868. See also 32 
T.L.R. 157=1932 L. 256 ; 60 C.L.J. 566= 

1935 C. 357=39 C.W.N. 387. Right to 
privacy is customary right. 10 A. 358; S B. 

H.C.R. 42; 9 B.H.C.R. 266 ; 8 B.H.C. 
R. 87; 2 Bom.L.R. 454. There is no inher¬ 
ent right of privacy attaching to any property, 
and this is specially so in a town. Such a 
right must be acquired either by usage or by 
grant. 40 P.L.R. 483. Sec also 1939 Mar. 
L.R 150 (Civil.) If a right of privacy is 
established the intervention of a space bet¬ 
ween two houses cannot affect the right of 
privacy. 28 I.C. 674=13 A.L.J. 361. The 
purdah system is generally observed by both 
Hindus and Muhammadans in the Unit^ 
Provinces except by the lowest classes. 28 
f^74=13 A.L.J. 361. Where the plain- 
tift IS a ‘vaishya* living in a town and the 
defendant has opened a door which exposes 
the whole of the plaintiff’s *sahan* as well as 
the rest of the house to his view, there is 
an invasion of privacy. 151 I.C. 141=1934 
A. 527. The right of privacy is an easement 
attached to land and not to a person. If 
tliere was^ a right of privacy existing in the 
house, it is not destroyed because the plain¬ 
tiff herself has not ahvays observed purdah. 
ISl f.C. 141=1934 A. 527. A right of pri¬ 
vacy IS a customary easement and may be 
acquired in virtue of a local custom. I93S 
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NOTES. 

A. L. J. 432=,'1935 A. 754, Where 
a plaintiff brings a suit claiming relief 
concerning his right of privacy, the 
omission on his part to allege the 
existence of a customary right of privacy 
is fatal to his case. 155 I.C. 365=1935 A". 
649. See also 1935 A.L.J. 432=A. 754. 

Whether the houses in question are on the 
same side of a street or on the opposite 
side, a right of privacy exists and this right 
needs more protection when the person who 
invades it, is opposite to the person whose 
right of privacy is invaded and there is inva¬ 
sion of the right of privacy if a person con¬ 
structs a room in the upper storey of his 
house overlooking another person’s -house. 
24 I.C. 683. In the province of Gujarat there 
is a customary usage which makes an inva¬ 
sion of the privacy an actionable wrong. 55 
I.C. 949=22 Bom.L.R. 226. Where a cus¬ 
tom of privacy existed in the locality in which 
the plaintiff lived and she sued the defen¬ 
dant that her right of privacy was infringed 
by certain construction made by defendant 
and where her house was already overlooked 
from another house and she did not show any 
reason why she did not object to being over¬ 
looked from that particular house and where 
she endured without protest the invasion of 
her privacy by the defendant for two years, 
she is not a person who is entitled to right of 
privacy, although her suit is brought within 
limitation. 119 I.C. 834=1929 A. 809. 
also 40 P.L.R. 483. Where a person alleges 
that another infringed upon his right of pri¬ 
vacy, he must prove that customary right of 
privacy exists in the neighbourhood in which 
he lives and further that he is individually 
or as member of his particular class entitled 
to take advantage of such custom. 51 A. 

A.L.J. 1028=1929 A. 676. also 
A.LJ. 432=1935 A. 754; 155 I.C. 365 
, 1935 A. 649. A plaintiff is entitled to an 
injunction restraining his neighbour from 
opening such windows and ventilators as 
bjfringe the plaintiff’s right of privacy 
!}0 is entitled to by custom. 74 P.L. 
j I.C. 154, A plaintiff cannot ask 
e defendant to close his windows on the 
ground^ of the invasion of his right of pri- 
acy wnen it is proved that the said windows 
0 not look out upon the plaintiff’s house 
upon certain plots of land acquired by him 

15 I.C. 270. Held, 
the evidence, that there was a custom of 

fn respect to the roofs of houses 

S.™ etty of Larkhana In Sind. 66 I.C. 

arniV custom, a Mahomodan cannot 
nf right to say prayers on the land 

mother, except with the other’s permis- 

sion, express or implied. 9 I.C. 45. Where 

narf^ owners of cattle living in a 

a have been accustomed for 

period of time to make offerings when 

offpr- ^ afflicted by disease and those 
terings are made at a particular 'Isthan’ 

room, it does constitute a right of 


the i-laintiff’s to continue to make those offer- 
mgs. 1939 A.L.J. 391 = 1939 All. 387. Set 
also 1939 All. 165. The right to cut sugar¬ 
cane, to extract, boil and concentrate the 
juice on a piece of land in the ahadi is in 
the nature of a customary easement and can 
be acquired by a tenant against the landlord. 
26 I.C. 122—12 A.L.J. 963. A custom to 
allow the neighbouris trees to overhang one’« 
house and premises, is neither definite nor 
reasonable. Whether the right to retain trees 
overhanging another’s land is customary 
easement 5*^^ 43 B. 164=47 I.C. 629=20 

27 Bom.L.R. 653 
—89 I.C. 191 —1925 B. 446. Right to use 

bathing ghat. 20 A. 200. From use of 
tank for a long period dedication to the pub- 

r H 712=1926 

C. 507. See also 1937 Pat. 388=16 Pat 389 

=18Pat.L.T. 348 (Tank attached toHindu 

temple and enclosed-Rights of Mahomedans 

m general to bathe-No presumption of such 

j-ustomary right can arise from cause of 

hatlj ot individual mahomedans). A person 
who is entitled to put up a dam of turf and 
loose stones, is not necessarily entitled to 
substitute a tighter and stronger dam. 9 I. 
C. 636—9 kl.L.T. 375. As to right to take 
water from another Avell 2 M. L. J. 
290. A right to graze cattle in a jungle area 
of the village can be the subiect of a custo¬ 
mary right. 20 I.C. 467. See also 19 A. 
172, A custom by v,hich earth is taken from 
a_ piece of waste land to repair houses in a 
village after inundations is not unreasonable. 
1924 P. 303. On the contrary, it seems to 
be an eminently reasonable custom that the 
people of the village should take earth from 
a ditch which serves no other purpose, in 
order to repair their houses. 1924 P. 303. 
The enjoyment of a right claimed to’ exist 
under an alleged custom must be enjoyed as 
of right, that is to say, all acts must be done 
under or by virtue of the custom. In order 
to establish the custom, all acts must have 
been done without violence, without stealth 
or secrecy, or without leave or license asked 
for or given either expressly or impliedly 
from time to time. No act which can be 
ascribed to a license can ever support a claim 
of custom. A zamindar is the owner of the 
forest and of the waste land lying wi‘hin 
Ins zamindari, and as proprietor can permit 
his tenants to graze their cattle on land whjeh 
is not the communal land of the village, and 
to take dead wood, etc., from the forest or 
waste land on payment of certain charges 
prescribed by him. But that is purely'a 
matter of contract between the zamindar and 
the tenants. A right which can be so acqinr- 
ed on payment of fees or charges can hardly 
be rccrarded as a customary right, notwi'h- 
standing that the right has been exercised for 
a long series of years. 20 N.L.J. 131. \ 
haveli is not like property held jointly in co- 
ownership in the sense that all the rules and 
incidents of joint property are applicable to 
it, where any co-owner may alienate his rights 



2332 


The Civil Court Manual (Imperial Acts). 


[S. 19 


19 . Where the dominant heritage is transferred or devolves, by act of parties 

or by operation of law, the transfer or devolution shall, 
Transfer of dominant hen- unless a contrary intention appears, be deemed to pass 

pssscs c<i 5 crncnt, • « **1/^ « ^ ^ 

the easement to the person in whose favour the transfer 

or devolution takes place. 

IlluslratioH. 

A has certain land to which a right of way is annexed. A lets the land to B for twenty yean. 
The right of way vests in B and his legal representative so long as the lease continues. 


CHAPTER III. 

The Incidents of Easements. 

The rules contained in this chapter are controlled by any contract between 

the dominant and servient owners relating to the 
servient heritage, and by the provisions of the instru¬ 
ment or decree, if any, by which the easement referred 


20 . 


Rules controlled by contract 
or title. 


to was imposed. 

Incidents of customary case¬ 
ments. 


Bar to use unconnected 
with enjoyment. 


And when any incident of any customary ease¬ 
ment is inconsistent with such rules nothing in this 
chapter shall affect such incident. 

21 . An easement must not be used for any purpose 
noc connected with the enjoyment of the dominant 
heritage. ' 

Illustrations . 

(a) /I, as owner, of a farm T, has a right of way over land to r. Lying beyond r, ha 

anotl^r farm the beneficial enjoyment of which is not necessary for the beneficial enjoyment of 
I. He must not use the casement for the purpose of passing to and from 

(!>) A, as owner of a certain house, has a right of way to and from it. For the purpose 

of Iv '■'Sht may be used, not only by A, but by the memfcs 

of his family, his gue.;ts, lodgers, servants, workmen, visitors and customers ; for this is a purpose 

of wav ft'^'he n dominani heritage. So if .4 lets the house, he may use the^t 

of W'ay for the purpose ol collecting the rent and seeing that the house is kept in repair 


NOTES. 

therein, for such a power of alienation would 
immediately defeat the very object of main¬ 
taining a havcli. The law of easements as 
such cannot be applied to a haveli, for an 
easement predicates a dominant and servient 
tenement vested in different persons. The 
righ's of the owners over the haveli partake 
of the character of easements. They are 
quasi easements though not easements pro¬ 
per, the nature and extent of such rights 
being regulated by custom. Such rights can 
in law and in the nature of things only be 
attached to immovable property and can only 
be enjoyed by the owners of such property 
qua owners. 176 I.C. 966=1938 Sind 145. 
Sep also 1939 Nag. 193; 42 C.W.N. 1102. 

Sec. 19.—S€t' 14 S.L.R. 132; 18 B. 382. 
In a severance of tenements, easements used 
as of necessity or in their continuous will 
pass by implication of law without any words 
of grant, but easements which are used from 
time to time only, do not pass unless the 
owner by appropriate language shows an in¬ 
tention that they should pass. {Poldeu v, 
Baslar, 1 Q.B. 156, Rel. on.) 1930 P. 7. 

Sec. 20.—See 25 C. 576; 76 P.R. 1900. 
There can be no question of easement as 
regards light and air in the case of joint pro¬ 
perty. See 28 Bom.L.R, 1000=97 I.C. 691 
=1926 B. 545. 


Secs. 20 and 22.—An owner of a large 
piece of land divided into several plots for 
building purposes and sold them to different 
persons reserving one part for himself and in 
each sale-deed, there - was a covenant by 
which every purchaser bound himself to 
keep open a passage 15 feet wide for the 
common use of the other plot-holders. The 
defendants erected posts in the passage and 
reduced its width to 7 ft. In a suit by one 
of the other plot-holders, the lower Court 
applied ^ 22 of the Acit, considered 10 ft. 
width sufficient and granted a decree accord¬ 
ingly. ^ Held, an easement of way over 
another s land by virtue of an agreement is 
governed by S. 20 and not S. 22. the rights 
m this case were governed by the contract 
Dev een the vendor and the purchaser which 
should be given full effect to. English cases 
dealing with restrictive covenants held in¬ 
applicable to the present case where the 
right of way was defined both as to dimen¬ 
sions and direct-on. 55 B. 138=32 Bom. 
L.R. 1425=1931 B. 87. 

Sec. 21.—Legal user cannot be restrained 
beemise it is prompted by improper motive. 
18 C.W.N. 1296=20 C.LJ. 97. Grant of 
way in general terms includes right of pas- 

scavenger who cleans the privy. 
See 34 Bom.L'.R. 1150=1932 B, S74, 


S. 22] 


2333 


The Easements Act (V of 1882). 

The dominant owner must exercise his right in the mode which is least 

onerous to the servient owner; and, when the exercise 
of an easement can without detriment to the dominant 
owner be confined to a determinate part of the seivient 
heritage, such exercise shall, at the request of the 
servient owner, be so confined. 


22 . 


Exercise of easeme.it. 

Confinement of exercise of 
casement. 


NOTES. 

Secs. 22 and 23.—Easement confined to a 
particular purpose ought not to be extended 
to'any other. 19 I.C. 984. As to extent of 
right of way, see 7 C. 145; (1891) Bom.P. 
J. 244; 15 W.R. 496; (1893) Bom.P.J. 53; 
87 LC. 899=1925 N. 389; 41 C.LJ. 379 
=87 I.C. 19=1925 C. 788; 20 N.L.J. 99. 
The general rule is that a right of way once 
defined cannot be altered and the dominant 
owner is entitled to exercise his strict rights 
unless he can be induced to consent to a 
deviation. 46 B. 910=24 Bom.L.R. 437. 
S. 22 does not deal with the question whether 
the servient owner, when once the right of 
way has been defined, can substitute a new 
way and recourse must therefore be had to 
the common law. 46 B. 910. The owner of 
a private right of way is entitled to enter 
the way at one and ihe same place only, and 
not at any other. 42 C. 164=20 C.L.J. 97 
=18 C.VV.N. 1296. A back-door of a house 
which was occasionally used by the sweepers 
or the ladies of the house cannot be conver¬ 
ted into a main entrance to be used by males. 
19 LC. 984. Under S. 22 the dominant 
owner must exercise his right in the mode 
which is least onerous to the servient tene- 
nient and cannot impose any additional bur¬ 
den on it. Where the easement right is only 
to use a roof as an open space, the holder 
cannot build over that portion. 1924 L. 387. 
See also 44 LC. 500=1918 M.W.N. 167. 

Scope of Section.— No man can impose a 
new or increased restriction or burden on his 
neighbour by his own act, and an owner of 
an easement cannot, by altering his dominant 
tenement, increase his right. 24 C.W.N. 
8%r:32 C.L.J. 27; 97 LC. 169=24 A.L.J. 

°1P- Every man may open any number of 
Windows in his house looking over his 
neighbour's land. This right is a continuing 
one and a man can open n-ew windows from 
time to time, provided no additional burden 
is imposed on the servient tenement. Even 

^ f u servient tenement has 

a technical grievance courts have a discretion 
to refuse an injunction. In the way a man 
nas a right to open new outlets for drains 
JJtd new spouts for leading rain water from 
jne terrace of his building to his neighbour's 
and the Court will not grant an injunction. 
When it is found that no additional burden 
s caused to the land of the servient owner. 

hat amounts to an additional burden is a 
Wstion of fact to be determined in each 
ase from the nature of the right and the 

circumstances of the case. 20 N.L.J. 99. 

^llustrative Cases.—D efendants who had 

right to discharge water from his thatched 


roof to the plaintiff’s roof pulled down his 

Jnoufs "‘In ^ '^’■ee-storied house with 
^ on the plaintiff’s 

land' burden on the plaintiff’s 

-ncreased within the meLing of 

section. 30 I.C. 941=13 A.L.J. 791 Aoer 

son IS not entitled to enlarge his right of easl 
ment by increasing the volume of water flow- 

emit edTrf d-'^h‘oh he was 
entitled to discharge only the main water and 

the ordinary waste water. 102 P.L.R. 1917= 

‘U LC. 284. Where the defendant blocked 
wall th r""' by build:n?a 

.“oLS' Ch™'e', ,t'S 'f4 3S”/ 

breath and the consequent increase iiT the 

flow of ram water on the land of the ser¬ 
vient owner or both constitute an addi ion 
to the burden of the servient owner 24 C 
W.N. 890=32 C.L.J. 27. The owner of the 
dominant tenement may raise the height of 
the eaves so long as he does not throw an 
increased burden on the servient tenement 
hut the projection of the new roof should 
not exceed that of the old. though at an 

isrre ,69. Butsee aUo 

lid ^Ti; Bom.L.R. 395=1932 B. 

224. Ihough the projection of eaves result¬ 
ing in dischai^g-e of rain water is an easement 
according to S. 23,. III. (b) of the Easements 

k L projection of the eaves alone 

IS not. dhe column of air occupied by a 
pinjeclum IS not immovable property or anv 
interest therein within the meanino- of 
Art. 144, capble of being acquired by ad- 
verse Possession (37 B. 491 and 24 Bom. 
L.R 305, Ref.) 34 Bom.L.R. 395=1932 
B. 224. Re-construction of a house by the 
dominant owner involving a change in the 
situation of the roshandans does not mean a 
fresh easement requiring a fresh period of 
twenty years for its acquisition. 45 I r 
98o. Where the plaintiff’s right of way i^ 
proved over a defined track, occasional 

tberefrom does not affect his ri-ht 
8 LC. 85; 1926 N. 221. The prohibition 
of the user of the track, during particular 
season does not negative the claim of a <^ene 
ral right of way,'but is presumptive proSf of 
a reslnctcd right. 18 LC. 85. Ri<rht o-' 
way for sweeper to go to privy of a house 
and clean it declared b> a decree—Privv- 
romoved to a different spot in the same house 
under oraers of Aiumcipality—No additional 
Durden is imposed on the servient heritage 
it sweeper entered and left the servient heri¬ 
tage land at the same point as before. 33 
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23- 

Right to 
cnjoynient. 


Illustrations. 

(a) A has a right of way o\ er B's fields. A must enter the way at either end, and not at any 
intermediate point. 

{b) A has a right annexed to his house to cut thatching-grass in B^s swamp. A. when exer¬ 
cising his easement, must cut the grass so that the plants may not be destroyed. 

Subject to the provisions of section twenty-two, the dominant owner may, 

from time to time, alter the mode and place of enjoying 
alter mode ol easement, provided that he does not thereby impose 

any additional burden on the servient heritage. 

Exception .—The dominant o\vner of a right of way cannot vary his line of 
passage at pleasure, even though he does not thereby impose any additional burden 
on the servient heritage. 

Illustrations. 

* 

(a) the owner of a saw-mill, has a right to a flow of water sufficient to work the mill. He 
may convert the saw-mill into a corn-mill provided that it can be worked by the same amount of water. 

{b) A has a right to discharge on B's land the rain-water from the eaves o( A's house. This 
does not entitle A to advance his eaves if, by so doing, he imposes a greater burden on B's land. 

(c) A, as the owner of a paper-mill, acquires a right to pollute a stream by pouring in the 
refuse-liquor produced by making in the mill paper from rags. He may pollute tlie stream by pourine 
m similar liquor produced by making in the mill paper by a new process from bamboos/provided 
that he does not substantially increase the amount, or injuriously change the nature of the pollution. 

(d) a riparian owner, acquires as against the lower riparian owners, a prescriptive right 

to i^llute a stream by throwing sawdust into it. This docs not entitle A to pollute the stream bv 
discharging into it poisonous liquor. ^ 

24 . The dominant owner is entitled, as against the servient owner to do 

Right to do acts to secure necessary to secure the full enjoyment’of the 

enjoyment. easement, but such acts must be done at such time and 

m such manner as, without detriment to the dominant 
owner, to cause the servient owner as little inconvenience as possible • and the 

dominant owner must repair, as far as practicable, the damage (if any) caused 
by the act to the servient heritage. ° 


NOTES. 

Bom.L.R. 1114=1931 B. 490. In the above 
case, the dominant heritage was not the privy, 
but the house within which it was enclosed, 
and so, the removal of it to another spot or 
re-building of it would not extinguish the 
easement under S. 45. 1931 B. 490=33 Bom. 
L.R. 1114. See also 15 Bom.L.R. 876 
(Projecting eaves) ; 24 B, 188 (Right to 
draw water); (1893) Bom.P.J. 143 (Dis¬ 
charging water) : 23 B. 595 (Right of way). 

Procedure. —If the dominant owner ex¬ 
ceeds the right, injunction and not damages 
is the proper remedy. 28 I.C. 169. 

Sec. 23.—Whether any particular user of 
the passage by the dominant owner does not 
impose any additional burden upon the ser¬ 
vient heritage, is essentially a question of 
fact, on which a finding should always be 
had from the lower Courts. (23 B. 595 and 
50 B. 635, Rel. on.) 34 L.W. 369=1931 M. 
128=61 M.L.J, 58. Where a house former¬ 
ly U 5 cd for residential purposes is used as 
godovvn for storing, the use of bullock-carts 
over the passage leading to the godown for 
carrying goods will throw additional burden 
on the servient tenement. 13 C. 136, Dist. 
(Ibid.) The right of flow of rain water does 
not include in law the flow of all kinds of 
water, e.g.j sullage water. Passing of such 
water constitutes a nuisance and the servient 
owner has a cause of action against the domi¬ 


nant owner. 11 O.W.N. 657=1934 O. 237. 

Sec. 24: Principle of Section and Illus¬ 
trative Cases. —The dominant owner has a 
right to do everything requisite to secure 
to himself the fullest advantage of his servi- 
tude but thereby he should not impose any 
additional burden on the servient tenement. 
39 I.C. S90 (2)=18 P.W.R. 1917. Repair¬ 
ing pipes on another’s land. 23 C. 52S. See 

? (Right to enter on 

another s land in order to repair one^s own 
wall standing on the land). Repairing roof. 
See 15 M. 286. On this section, see also 20 
Bom.L.R 403. The accessory rights men¬ 
tioned m S. 24 are not intended to deprive 
the servient owner of his righ's of property 
unless such a re^ilt is absolutely essential. 

'♦22=20 Bom.L.R. 403. 
(Right to repair walls and eaves through 
which ram water was discharged.) A per¬ 
son can also enter the neighbour's house or 
land to protect his eaves which project over 
the neighbour's house. 16 I.C. 893, Where 
the repair of the wall is reasonably necessary 
t(.r Us enjoyment the right to go to the neigh¬ 
bour s side of the premises to repair the wall 
IS a necessary easement. 16 I.C. 893. See 
also 42 B. 529. The right does not allow 

defendant’s roof. 16 I.C. 
893. Where the legal effect of one of the 
alternative adjudication in an award is to 
invest the owner of an estate with tlie right. 
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Accessory rights. . Rights to do acts necessary to secure the full 

enjoyment of an easement are called accessory rights. 

Illustrations. 

A A -easement to lay pipes in B’s land to convey water to A’s cistern t 
and dig Ae land tn order to mend the pipes, but he .oust restore the surface to i" origin^'^aA^^"'' 

^ (b) A has an easement ot a dram through B's land. The sewer with whiVh i • 
mumcates |s altered. A may e.iter upon B’s land and alter the drain to adaD7u to he 
provided that he does not thereby impose any additional burden on A land! 

(r) as owner of a certain house, has a richt of wav over ./?’v l^nrl xi 

homT of,Xve 

impassable. maTdevirte 1rom‘Ae waj’and pasrotL^hradjSnflanTof 

deviaUon is reasonable. ‘lujonung lana ot provided that the 

♦ owner of a certain liouse, has a light of way over B^s field 

to make the way. ^ ^ ^ may remove rocks 

»> 1 f has an easement of support from B's wall. The wall dves wav a 

B's land and repair the wall. ^ ^ may enter upon 

j • easement to have his land flooded by means of a dam in fl’p r*, 

dam IS half swept away by an inundation. A may enter upon B's land and repair th^da^’ 

Liability for expenses neces- . expenses incurred in constructing works 

sary for preservation of ease- making repairs, or doing any other act necessarv 
ment. for the use or preservation of an easement must 

defrayed by the dominant owner. ’ 

26 . Where an easement is enjoyed by means of an artificial work the domi 

Liability for damage from T""' compensation for any’ 

ant of Repair. ® damage to the servient heritage arising from the wani 

01 repair of such work. 

The servient owner is not bound to do anything for the benefit of th 
cax • . dominant heritage, and he is entitled as po-Q.Vci- * 1 ,^ 

to dranytCr*' dominant owner, to use the servient heriuge in any way^ 

consistent witn the enjoyment of the easement- but he 
SnveJfient ° tending to restrict the easement or to render its exercise less 

Illustrations. 

n:, (“I ^ and send sewage throuB-h i.^a 

o IS not bound, as servient owner, to clear the watercourse or scour the sewer. & ^ s land. 


Want of repair. 

27 


. NOTES. 

to claim Em “easement of necessity” over the 
road leading from the public street to the 
estate, this right must be claimed and 
established in appropriate legal proceedings 
against the owner of the servient tenement. 
^ j^tinot be incorporated in the award by 

Court purporting to act under 
Code, Sch. II, para. 12. 1930 L. 26. 
oec. 24, Ill. (d ).—Public rights of way 
are not easements but arise from a dedica- 
f Ptiblic evidenced by a deed or im- 
P tea from custom and user. There can be 
0 right of easement in favour of an indeter- 
mmate b^y of persons. 44 I.C. 868=14 

(Ip ^ .^bere the owner of lands ren- 

riJh+ \ impassable, a person having a 
jx® \ use the way may deviate from 

adjoining land of the owner 
Ppf»^‘deviation is reasonable. {Ibid.) 

1 Ill* (d) along with S. 24 it seems 

tn A dominant power is only entitled 

eviate from the original way and pass 


over Ae adjoining land of Ae servient owner 
secure^ "^cessary to 

‘u «"Joyment of his easement 
Where the original way is blocked only in 
northern portion, there is no justificatfon fnr 

any deviation in the southern ponfon at a 

distance of over hundred feet from the ori¬ 
ginal way. Such a diversion can hardly be 

^49 ( 2 ) = 

Sec. 27: Principle of Section _VeB st r 

C. 608=1925 A. 348; 87 I.C 899--102fM- 
389; I.L.R. (1937) Nag. 2L WhTre ^ 
flowing underground in a defined subter^f 
nean channel which forms the source of s,m 
ply for the plaintiff’s springs is 
by the defend^ts by cutting off a channel on 

their own land very near the springs HelA 

that plaintiff could restrain by injunction 
attempt to divert the underground channel 

diminish his water-supply. 25 Bom T R 

789=47 B 8C©=I923 B. 305. On this sec' 

tion, see also 20 B. 788; 13 A.L J. 637^^^ 
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(b) A grants a right of way through his land to 5 as owner of a field. A may feed his cattle 
on grass grow ing on the way, provided that B"s right of way is not thereby obstructed ; but he must 
not build a wall at the end of his land so as to prevent B from going beyond it, nor must he narrow 
the w'ay so as to render the exercise of the right less easy than it was at the date of the grant. 

(f) A, in respect of his house, is entitled to an easement of support from B*s wall. B is not 
bound as servient owner to keep the wall standing and in repair. But he must not pull down or 
weaken the wall so as to make it incapable of rendering the necessary support. 

{d) Ay in respect of his mill, is entitled to a watercourse through B^s land, B must not 
drive stakes so as to obstruct the watercourse, 

{e) Ay in respect of his house, is entitled to a certain quantity of light passing over B's land. 
B must not plant trees so as to obstruct the passage to A's windows of that quantity of light. 

28 . With respect to the extent of easements and the mode of theif 

enjoyment, the following provisions shall take 
effect :— 


Extent of casements. 


Easement of necessity. 


An easement of necessity, is co-extensive with the 
necessity as it existed when the easement was imposed. 

The extent of any other easement and the mode of its enjoyment must be 

Other easements reference to the probable intention of the 

parties, and the purpose for which the right was imposed 

or acquired. 

In the absence of evidence as to such intention and purpose— 

{a) a right of way of any one kind does not 
include a right of way of any other kind : 

{b) the extent of a right to the passage of light or air to a certain window, 

Ropening, imposed by a testementary or 

by gfant. ^ ^ non-testamentary instrument, is the quantity of light 

, or air that entered the opening at the time the testator 

died or the non-testamentary instrument was made : 


Right of way. 


NOTES. 

Sec. 28 (a).—A right of way import: 
the right of passing in a particular line anc 
not the right of varying it at pleasure. A 
right of way of any one kind does not include 
a right of way of any other kind. The rigln 
of way appurtenant to the enclosure of a mos¬ 
que can be used only for the purpose oi 
passing to and from that enclosure, and the 
managers of the mosque cannot impose any 
additional burden on the adjoining lands by 
removing boimdary walls or opening new 
passages from the enclosure of the mosque. 
If a man has power to make a way across 
another person’s land he must exercise his 
power in a reasonable manner and have due 
regard to the convenience of the servient 
owner as to avoid inflicting on him needless 
and unreasonable injury. 7 Luck. 540=1932 
O. 274. A right of way of one kind, e.g.y 
for persons, cattle and carts, etc., does not 
include a right of way of another kind; 
e.g,i for sweepers removing nightsoil, in the 
absence of evidence as to the probable inten¬ 
tion of parties, and the purpose for which 
the right was imposed or acquired. 59 I.C. 

Rom.L.R. 1131. See also 90 I.C. 

Cr.L.J. 1493. But see 34 Bom.L. 
K. 1150. Where the grant of right of way 
was unrestricted. Where an easement is 
claimed over another’s property, the servient 
tenement should not be saddled with a heavier 
burden than what the plaintiff has succeeded 
in proving. But when a particular mode of 


user is not heavier than the mode of user 
proved, the plaintiff may be allowed to use 
it in that particular way, e.g.y tiic user of a 
way for horses may include the rif^ht to lead 
smaller animals as well, but not larger ani-: 
mals or loads. 65 I.C. 579. The user of a 
path for the passage of men, carts and palan¬ 
quins, may also entitle the dominant owner 
to take cattle, processions and corpses along 
the path. 65 I.C. 579. 

Road and Highway—Distinction.— 
road or path over which: individuals or a 
limited class of public have a righ* of passage 
IS not a highway. An owner of land adjoin¬ 
ing a highway is entitled to such highway at 
any point at whxh his land actually tou^es 
It, but he has no such right in the case of 
land adjoining a road not subject to the pub¬ 
lic right of passage. 7 Luck. 540=1932 0. ^ 
274. 

Sec. 28 (b), (c) and (d).—As regards 
an easement of light, there is no rule defining 
the measure of the dominant owner's right 
or requiring an angle of 45 degrees through, 
which ray- of the sun are to be rcccWed* 
1923 A, 542. To sustain an action, there 
must be substantial privation of light enough 
to render the occupation of the house uncom¬ 
fortable according to ordinary notions. 1923 
A 542. also 20 M.L.J. 29=7 M.L.T., 
245; 7 Bom.L.R. 352; 7 Bom.L.R. 73; 173 • 
I.C. 380=1938 Sind 37; 29 B. 157; 35 C. 
661; 18C.W.N. 933=27 M.L.J. 117=42 C. 
46 (P.C.); 131 I.C. 104=1931 L. 443. The 
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(c) the extent of a prescriptive right to the passage of light or air to a certain 

Prescriptive right to light ora^whi^rLX!!' 

or air. which has been accustomed to enter that opening 

U • t ■ prescriptive period irrespcctivelv 

of the purposes for \vhich it has been used ; Freiixci) 

((f) the extent of a prescriptive right to pollute 
air or water IS the extent of the pollution at the com- 

rnencernent of the period ol user on completion oftvhich 
the right arose : and 


Prescriptive right to pollute 
air and water. 


Other prescriptive riglus 


Increase of easement. 


(e) the extent ol' every other prescriptive riglu 
and uhe mode of its enjoyment must be determined bv 
the accustomed user of the right. ^ 

29 . The dominant owner cannot, by merely alter¬ 
ing or adding to the dominant heritage, substantially 
increase an easement. ^ 


NOTES. 

dominant owner is not enfitled to the full 
amount of light enjoyed during the prescrip¬ 
tive period, but only to so much as is neces¬ 
sary for habitancy or business according to 
the ordinary notions of mankind. There is 
no infringement of the right unless the ob¬ 
struction amounts to a nuisance. 42 C. 46= 
27 M.L.J. 117=41 I..A. 180 (P.C.). The 
owner of a dominant heritage has no absolute 
right to the access of light and air to win¬ 
dows and apertures, and is not entitled to 
compensation by way of injunciion or other¬ 
wise for the disturbance of an easement, im- 

sustained substantial damage; 
mat substantial damage must be a diminu- 

I^c.yalue of the dominant heritage, 
utili'y thereof, material interference 
physical comfort of persons using 
tne (lommant heritage, a material interfer- 
nce With the use of the dominant heritage 
in as beneficial a manner as it had been used 
oeiore such interference. An owner of an- 

:‘ 8 bts is entitled to sufficient light 
cording to the ordinary notions of mankind 
or the comfortable use and enjoyment of 
IS house as a dwelling-house, if it is a 

the beneficial use and 
upation of the house if it is a warehouse, 
nop or o!her place of business. So also, 
ofinfringement of an easement 
^ there must be a substantial 

XL light and air enough to render 

house uncomfor-able 
and ^he ordinary notions of markind 

^ business premises) to 

hneV.^^ plaintiff from carrying on h s 

before. 179 I.C. 
laiin the case of a suit re- 

easement of light and air, refer- 

vahtA u cases is necessarily of li tie 

of °^‘'^tise, whether or not the d stiirbance 

a *^sbt and air amounts to 

cirnirv, entirely on the facts and 

also particular case. So 

BritUk^ rela'ing to easements in 

«ntireW K governed very largely, if not 
vinrpc^/ by the Easements Act in those pro¬ 
to which it has been made applicable, 

C. C. *\l —29J 


It IS of little practical use to refer to the 
provisions of the English statute and deci¬ 
sions in English cases, in a matter relating 

to easements. 179 I.C. 884=1939 Sind 39 

See also 1941 Sind 211 . 

Sec. 28 (e) .--If a grazing area is larger 
than that required by the persons, a proprie- 

lel Purpo¬ 

ses. Ihe persons having grazing rights can¬ 
not prevent him from developing any excess 
area and using it. to hs bes^ p^urpo'^.es 67 
IX. m. Exclusive fishery rights do not 
give occupancy right, but lease of holding 
part of which is under water will give a 
right to acquisition of occupancy in the 
whole. 3 P.L.T. 53=1922 P. 9. 

Secs. 28, 33 and 35.—Action for dama¬ 
ges OR INJUNCTION—Elements to be proved 
—In considering the question about the ease¬ 
ment for light, Ss. 28, 33 and 35 have to be 
read together. In such cases it is clear that 
damages may only be recovered if there has 
been substantial interference as described in 
Expl 2, S. 33 and that an injunction can 
only be granted when compensation might be 
allowed under that section, that is, that both 
in the case of an action for damages or for 
an injunction simpliciter, it is necessary for 
the plaintiff to show conclusively that there 
has been substantial interference wi h physi¬ 
cal comfort, etc. 55 A. 711=1933 A L I 
1006=1933 A. 492. 6 >^a/.fo 163 I.C 843= 
1936 A.L.J. 712=1936 All. 517. 

Sec. 29.—The height of the roof in the 
dominant tenement which had an easement 
of letting down rain water on another’s roof 
was raised from 7 feet to 21 feet and instead 
of allowing the dripping of water along the 
eaves, it was poured down through pipes- 
held, that birden on the servient tenement 
was increased thereby and therefore the 
easement was extinguished. 58 I.C. 9o7. 
Plaintiff- altered the gabled roof of his*house 
to a pucca flat roof. Eormerly ’here was a 
right to sprinkle water on the whole length 
of the eaves on one side of the house. The 
right to that easement was established. After 
the alteration the water of the whole roof 

w'as discharged through one hole on to th€ ■ 

/ 
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Where an easement has been granted or bequeathed so that its extent shall 
be proportionate to the extent of the dominant heritage, if the dominant heritage 
is increased by alluvion, the easement is proportionately increased, and if the 
dominant heritage is diminished by diluvion, the easement is proportionately 

diminished. 

Save as aforesaid, no easement is affected by any change in the extent of the 
dominant or the servient heritage. 

Illustrations. 

(a) /I, the owner of a mill, has acquired a prescriptive right to divert to his mill part of the 

water of a stream. A alters the machinery of his mill. He cannot thereby increase his right to 

divert water. 

(/») A ha.s acquired an casement to pollute a stream by carrying on a manufacture on its 
banks by which a certain quantity of foul matter is discharged into it. A extends his works and 
thereby increases the cjuantity discharged. He is responsible to the lower riparian owners for injury 

done by such increase. 

(c) A, as the owner of a farm, has a right to fake, for the purpose of manuring his fann, 
leaves which have fallen from the trees on B's land. A buys a field and unites it to his farm. A is 
not thereby entitled to take leaves to manure the field. 

30. Where a dominant heritage is divided between two or more persons, 

the easement becomes annexed to each of the shares, 

Partition of dominant heri- to increase substantially the burden cn 

the servient heritage : provided that such annexation 
is consistent with the terms of the instrument, decree or revenue proceeding (if any) 
under which the division was made, and, in the case of prescriptive rights, with the 
user during the prescriptive period. 

Illustrations. 

(а) A house to which a right of way by a particular path is annexed is divided into two 
parts, one of which is granted to A, the other to B. Each is entitled, in respect of his part, to a right 
of way by the same path. 

(б) A house to which is annexed the right of drawing water from a wcW to the extent of 
fifty buckets a day is divided into two distinct heritages, one of which is granted to /I, the other to 


NOTES. 

defendant’s land. Held, that change of this 
character completely destroyed the original 
easement, and it could not be said that there 
was any prescriptive right for the new condi¬ 
tion of affairs and the burden had not been 
increased substantially. 55 All. 711=1933 A. 
L.J. 1006=1933 All. 492. The imposi'.ion of 
an additional burden does not have the effect 
of extinguishing the right of easement alto¬ 
gether, when the additional burden is separ¬ 
able from the original burden. 40 P.L.K. 
298=1938 Lah. 751. A right to use the 
water of a tank of a particular depth is not 
enlarged in consequence of excavation and 
increase in the depth of the tank made by 
the servient owner. When the water falls 
below the level of the original depth of the 
tank as it was before the excavation, the 
dominant owner cannot take water out of 
the tank, because that will be increasing the 
burden of the subservient tenement. 155 I. 
C. 719=60 C.L.J. 321=1935 Cal. 253, 

Where drain water has been passing through 
a drain over another’s lands and from there 
on to the public way, from the putting up 
of a pipe in a well in the dominant owner’s 
land, it could not be inferred as a matter of 
law that there has been so much increase in 
the burden of easement as to destroy ‘he 

easement. 1941 A.LJ. 282=1941 All. 289. 


On this section, see also 6 M.H.C. 112; 20 
N.L.J. 99; 13 C. 136=13 I.A. 77 (P.C.) 
as to what amounts to increase of easements. 
Prescriptive right to maintain dam across 
river for purpose of taking water to tank 
through channel—Right to enlarge dimensions 
of channel or to take increased quantity of 
water. .Vee 1038 Mad. 180=46 L.W. 862. 

Sec. 30.—If two houses were common and 
a certain right of way belonged +0 Ihc par- 
lies, the passage being common, it must be 
presumed, in the absence of any cxpicss 
agreement between the parties, that at parti¬ 
tion, the passage was reserved for common 
enjoyment. 36 B. 379=15 I.C. 813=14 Com. 
L.R. 418. When a dominant heritage is 
divided between two or more persons the 
easement becomes annexed to each of the 
•shares, provided that such annexation is con¬ 
sistent with the terms of the ins'rament undef 
which the division was made. 18 L \V. 404 
=1923 M. 674, Where the same grantor 
conveys in the course of one transaction por¬ 
tions of his properly to several grantees, each 
grantee is presumed in law to take his por¬ 
tion subject to such rights, as a right of way 
as are created in favour of the other gran** 
lees. 38 M. 141=24 M.L.J. 552. “Appur¬ 
tenances” when used in conveyance include 
a right of way. 38 M. 141. 


S. 33] 


■^Tjie..EUsewi;nts Act (V.of ,1882). 

^***** •• 


2339 


sive user. 


B. A and B are each entitled, in respect of his heritage, to draw from the well fifty buckets a dav • 
but the amount drawn by both must not exceed fifty buckets a day. ^ ' 

(0 A, having in respect of his house an easement of light, divides the house into three distinct 
heritages. Each of these continues to have the right to have its windows unobstructed. 

31. In th.c Ccisc of excessive user of an easement the servient owner niay> 
nut ^ • c without prejudice to any other remedies to which he 

may be entitled, obstruct the user, but only on the 
j servient heritage : provided that such user cannot be 

obstructed when the obstruction would interfere with the lawful enjoyment of the 
easement. 

Illustration. 

A, having a right to the free passage over B's land of light to four windows six feet hv r 
increases their size and number. It is impossible to obstruct the passage of light to the new ’ 

without also obstructing the passage of light to the ancient windLs. /cannot obs^fruTtire excel! 

CHAPTER IV. 

The Disturbance of Easements. 

Right to enjoyment without fs heri- 

disturbance. IS entitled to enjoy the easement without distur¬ 

bance by any other person. 


Illustration. 

A, as owner of a house has a right of way over B's land. C unlawfully eniers 


obstructs A in his right of way. A may sue C for compensation, not for the entry,'"but°foftheTte\r'*uc- 


tion. 


33. The owner of any interest in the dominant heritage, or the occuoier 
c •. r u f heritage, may institute a suit for comoensatir^.. 

Suit for disturbance of ease- ^'Ji^ipensation 

ment. disturbance of the easement or of any right 

„ , accessory thereto : provided that the disturbance Le 

actually caused substantial damage to the plaintiff. 


NOTES. 

Sec. 31.—If a person cannot obstruct the 
new user without obstructing the old, he 
must submit to the new burden. See 11 M. 
L.J. 290 ; 7 C. 453; Bom.P.J. (1889) 310. 

Sec. 32.—Right of co-owner to put up 
eaves and insert beams in a party wall. See 
6 Bom.L.R. 682. The law takes no notice 
of an obstruction which has its origin in the 
caprice of sentiment of the aggrieved party. 
It does not concern itself with an obstruc¬ 
tion which is trivial or immaterial. In order 
to amount to disturbance the act complained 
of must have caused substantial damage, 

|t must materially affect the comfortable or 
beneficial enjoyment of (he dominant tene¬ 
ment or lessen its selling or letting value. 

133 I.C. 214=53 C.L.J. 604. 

Sec. 33: Principles and Illustra'hons. 
“The law does not concern itself wi^h a 

which is trivial or immaterial. 
Where the plaintiff . comes into Court at 

disturbance is threatened and' 
the defendant completes his structures pend- 
lljj suit, he does so at his own peril. 

f I.C. 962=13 A.L.J. 385. As to what 
amounts to disturbance, see also 1 Bom.L, 
^•825 ; IWd. 73; 54 M. 793=1931 M. 284 
=61 M.L.J. 563; 133 I.C. 214=53 C.L.J. 

369; 8 B. 95; 39 C. 59; Bom.P. 
J. (1895) 272 ; 3 N.L.R. 114. Under S. 33 
y act of the defendant which affects the 


evidence of easement is enough to sustain 
an action by the plaintiff, though the plaintiff 
does not suffer aaual damage. In other 
words there is a wrongful act for which an 
action Iles. In a suit by the plaintiff for an 

J" obstruction 

to light and air, it was found (hat there were 
three windows in the plaintiff’s wall which 
were m wistence for over the statutory period 

caused to one of 
them by the defendants raising a wall; but 
It was also found that the plaintiff was re¬ 
ceiving sufficient light and air from other 
resources. Held, that the closing up of one 
of the windows of the plaintiff did constitute 
M invasion of the plaintiff’s easement though 

."“J damage to the plain¬ 

tiff and therefore the plaintiff had a cause of 
action against the defendant. 52 L.W 3«3 
=1940 Mad. 952=(1940) 2 M.L.J. '381 
Lxtent of damage depends on mode of life 
and place of living. 97 I.C. 500=1926 A. 
764. The test of interference with the right 
to light and air is whether the obstruction 
amounts to a nuisance. 23 I.C 959- T 
C. 1060=1935 L. 79=37 P.l'.R. 34 
also 97 I.C. 500=1926 A. 764. There is 

no actionable wrong unless there is a material 
interference, with the physical comfort of the 
plain'iff or other substantial damage 33 T 
C. 615=9 S.L.R. 101 (33 M. 327Ind Calk 
case, 1904 A.C. 179 Foil.). If i„ spite of 
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Explanation /.—The doing of any act likely to injure the plaintiff by affecting 
the evidence of the easement, or by materially diminishing the value of the dominant 
heritage, is substantial damage within the meaning of this section and section 

thirty-four. 

Explanation II .—Where the easement disturbed is a right to the free passage 
of light passing to the openings in a house, no damage is substantial within the 
meaning of this section, unless it falls within the first Explanation, or interferes 
materially with the physical comfort of the plaintiff or prevents hirn from carrying 
on his accustomed business in the dominant heritage as beneficially as he had 
done previous to instituting the suit. 


NOTES. 

an obstruction being created by the servient 
owner, the same quanti'y of li.cht still pene¬ 
trates the ancient windows of a dominant 
owner the latter has no remedy in equity. 33 
I.C. 615=^9 S.L.R. 101. Where the plain¬ 
tiff has a right to pass his rain and sewage 
water across the defendant's land to the pub¬ 
lic drain, the diversion of the old route taken 
by the wa'er in former days and passing it 
by another route does not constitute an ob¬ 
struction to the exercise of plaintiff's right, 
30 I.C, 508=13 A.L.J. 821. Grazing rights 
include right to have sufficient pasturage left 
1925 L. 216=92 I.C. 403. 

Parties.—A s a general rule, where a per¬ 
son claims a right of easement on a servient 
tenement all the owners of the servient tcre- 
ment ought to be made parties, as any de¬ 
cree in the absence of a necessary party 
declaring a right of easement would be in- 
fructiious. 1924 C. 369. But th-re arc cases 
which may well be taken as exceptions to the 
genera! rule» such as where any of the co- 
sharers took no part in obstructing the plain¬ 
tiff's right. 1924 C. 369. 

Remeoy, —Where an easement has been 
disturbed, plaintiff is entitled to an injunc¬ 
tion rather than damages. 28 I.C. 962=13 
A.L.J. 385. S. 33 allows compensation to 
be recovered provided that the disturbance 
has actually caused a substantia! damage to 
the plaintiff. 28 I.C. 962. In case of inter¬ 
ference with water supply, the injured party 
may» under certain circumstances, have a 
cause of action apart from proof of actual 
damage and sue for injiinct’on, if he esta¬ 
blishes prospective probable damage. 54 M. 
793=1931 M. 284=61 M.L.J. 563 (7 M.H. 
C. R. 60. Rel. on; 31 M. 171, Ref.) 

The pla-ntiff sued for a mandatory 
injunction requiring the defendant to de¬ 
molish his house so as not to block 
the windows in his rooms. The plain¬ 
tiff relied on a mutual agreement which 
however merely stated that the defendant 
was not to close the windows in question and 
the other circumstances indicated that the 
parties could not have intended that the de¬ 
fendant would not erect any building at all. 
Held, that the plaintiff was not entitled to 
the injunction as prayed for. Held, further, 
^that the plaintiff would not be entitled to 
damages unless on proof of such diminution 
of light and air as would be ordinarily neces¬ 
sary and in this connection the Court may 


take into account the other sources of light 
and air. 15 L. 320=1934 L. 240. 

Burden of Proof, —In an action for an 
injunction to restrain infringement of the 
right to light and air, the plaintiff, in order 
to succeed, must prove an invasion of hjs 
legal right to the easement, sufficient to 
amount to a nuisance. The easement has not 
to be measured by the amount of light and 
air that had been enjoyed. There is no in¬ 
fringement unless that which has been done 
amounts to a nuisance. A finding that the 
place still remained a well lighted and well 
ventilated place, in spite of the alleged in¬ 
fringement, would be fatal to the plaintiff's 
case, as under S. 33 of the Act the plaintiff 
cannot succeed in a suit for disturbance of 
an easement unless he proves substantia! 
damage. The quantity of light to which a 
right can be acquired is what is required for 
the ordinary purposes of inhabitance or busi¬ 
ness of the tenement according to ordinary 

notions. I.L.R. (1941) Kar. 381=1941 Sind 
211. In order to establish substantial damage 
under S. 33, the plaintiff must prove material 
diminution in the value of his heritage or 
material interference wi'h his physical com¬ 
fort which can be ascribed to the interrup¬ 
tion of the free passage of light and air. 
The state of the property at the time of the 
alleged disturbance of the easement has to 
be looked to, not as it was before, or as it 
might be at a future date. The plaintiff can¬ 
not claim that sources of light and air alleged 
to be liable to obstruction at a later date, 
should be excluded from consideration. 
I.L.R. (1941) Kar. 381=1941 Sind 211, 
Secs. 33 and ZS.-^Scc 55 A. 711=1933 
A. 492; 152 I.C. 1060=37 P.L.R. 34= 
1935 L. 79. Ss. 33 and 35 make it clear 

that a plaintiff is not entitled to an injunc¬ 
tion in every case of an interference with an 
easement of light and air. An injunction 
cannot be granted in the case of an actual 
interference unless there is an actionable 
interference with the easement. Under 
Expls. 2 and 3 of S. 33, no interference 
with the free passage of light and air is 
actionable unless such interference is of a 
substantial character, 163 I.C. 843=1936 
A.L.J. 712=1936 A. Si7. In cases of dis¬ 
pute about interference of light, light acquir¬ 
ed by grant or prescription, and not light 
which has not yet been acquired by prescrip¬ 
tion but was only in process of being so w- 
quired, cah he taken into account. Light 
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Explanation III .—Where the easement disturbed is a right to the free passage 
oi air to the openings in a house, damage is substantial within the meaning of this 
section if It interferes materially with the physical comfort of the plaintiff, though 
It is not injurious to his health. 


lllustratiom. 


. . ^ places a permanent obstruction in a path over which B, as tenant of C’i house, has 

a nght of way. This is substantial damage to C, for it may affect the evidence of his reversionary 
ngnt to the easement. ^ 


(b) A, as owner of a house, has a right to walk along one side of B's house, 
overhanging the way about ten feet from the ground, and so as not to occasimi 
to foot-passengers using the way. This is not substantial damage to A. 


B builds a verandah 
any inconvenience 


34. The removal of the means of support to which a dominant owner is 

Wlien cause of action arises ^ive rise to a right to recover com- 

for removal of support. pensation, unless and until substantial damage is 

actually sustained. 


Injunction to restrain dis¬ 
turbance. 


35. Subject to the provisions of the Specific Relief 
Act, 1877, sections 52 to 57 (both inclusive) an iniunc- 
tion may be granted to restrain the distur4nce of an 


NOTES. 

coming in sufficient amount from sources 
other than those in dispute should be taken 
into account. 17 L. 599=165 I.C. 291= 
1936 Lah. 792. 

Sec. 34: Right of support. —Every land 
owner has a right to the support of his land 
in its natural state. It is not an easement; 
it is a right of property. In a suit for in¬ 
junction restraining the defendant from 
interfering with plaintiff’s right of support, 
it is not necessary to show that the plaintiff 
nas sustained actual damage. It is sufficient 
to show that the injury is imminent and 
certain to result from the defendant’s acts. 
59 C. 363=1932 C. 542. The right to the 
support of land in its natural state verti¬ 
cally by the subjacent strata and laterally by 
the adjacent soil, is a right to which the 
owner of the surface is of common right 
Pnma fade entitled. The right of an 
owner of land to the support from adjacent 
or subjacent soil is not that the substance 
supporting his soil shall not be removed, 
out that the enjoyment of his land be not 
by the removal of its support. 11 
^7=1933 R. 18. Where an act threa¬ 
tening danger to a person’s land is such that 
injury will inevitably follow, a Court may 
grant a perpetual injunction restraining the 
continuance of that act, even though no 
oamage has actually occurred before insti- 
ution of suit. [Patiison v. Gilford, (1874) 

p A%' 24 C, 260, Rel. on.] 11 

R: 47._1933 R. 18. A suit for perpetual 
junction restraining the defendant from 
fbe necessary lateral support to 
.1^9 plaintiff’s land is entitled is a 
thp T nature of a quia timet action and 
inf P^^**'^*^* In order to succeed, must prove 

danger of a substantial kind, or 
at the apprehended injury, if it does occur, 
be irreparable. Therefore, excavation 


and removal of the earth on his own land 

suDDortlrlhf’ sufficient 

support to the adjoining plaintiff’s land to 

enable it to remain in its natural state does 

not inter se constitute an actionable invasion 

of the latter’s right; and such an act to 

r for a claim by 

the adjoining plaintiff for damages must be 

coupled with actual damage or injury to his 

property. 11 R. 47=1933 R. 18. 

Sec, 35.^[See also Notes under S. 33.1 
As to the principles on which Courts will 
grant injunction in respect of easements, 
see Specific Relief Act, Ss, 52-57 and notes 
thereunder and C. P, Code, O. 39 and notes 
thereunder. Court has got discretion to 
grant injunction or not—Different conside¬ 
rations govern Indian Courts and English 
Courts—Courts must have consideration for 
both parties. 3*^^ 3 R. 230=87 I.C. 800= 
1925 R. 327. An injunction is only an alter¬ 
native within the discretion of the Court 
and is not an independent form of relief 
117 I.C, 618=1929 A. 430. It is not 
granted where pecuniary compensation 
would afford adequate relief. 165 I.C. 94 
= 1936 N. 274. An injunction to restrain 
the disturbance of an easement of light can 
only be granted where substantial damage 
is proved to have been caused. 117 I. C 
618=1929 A. 430. The word “when” in S. 
35 (a) must be construed to mean "when 
and where” because it would be useless to 
prescribe that an injunction could be granted 
when damages can be claimed under S. 33, 
if damages under S. 33 could not be claimed’ 
117 I.C. 618=1929 A. 430. 

Illustrative Cases—Light and Air.— 
The owner of the dominant tenement is en¬ 
titled to the uninterrupted access through 
his ancient windows of a quantity of light, 
the measure of which is what is required 
for the ordinary purposes of inhabitancy or 



2.H2 


^ • 

The Civil Court Manual (iMPfeRiAt Acts). 


[S. 36 


(a) if the easement is actually disturbed,—when compensation for such 
disturbance might be recovered under this chapter ; 

(b) if the ■ disturbance is only threatened or intended,—^when the act 
threatened or intended must necessarily, if performed, disturb the easement. 

36 . Notwithstanding the provisions of section 

easemern"^^"* twenty-four, the dominant owner cannot himself abate 

a wrongful obstruction of an easement. 

CHAPTER V. 

The Extinction, Suspension AND Revival OF Easements. 

37 . When, from a cause which preceded the imposition of an easement, the 


NOTES. 

business of the tenement according to the 
ordinary notions of mankind. The single 
qtiestion in these cases is whether the ob¬ 
struction complained of is a nuisance. Where 
in a suit for a mandatory injunction against 
the defendant prohibiting him from obstruc¬ 
ting the light and air passing through cer¬ 
tain ventilators, it was found that even if 
those ventilators were closed, the courtyard 
and the plaintiffs’ house would receive plenty 
of light and air, there is no question of any 
nuisance being caused by the .obstruction 
and the plaintiff is not, entitled to any in- 

(2)~37 P.L.R. 
.M_1935 L. 79. The decree issuing in¬ 
junction about obstruction to light and air 
T in general terms. 25 Bom. 

L.R. 239—1923 ti. 196. Tlie dominant 
owner acquires l?y prescription so much 
light as is sufficient for the ordinary pur¬ 
poses of inhabitancy or business according 
to the ordinary notions of mankind with re¬ 
ference to the locality gnd surroundings 
concerned; and the Amount received during 

the period of prescription'is immaterial. 57 

206. It is only substantial privation 
of light enough to make the occupation of 
the house uncomfortable, or unfit for busi¬ 
ness according to the ordinary notions of 
mankind which gives rise to an actionable 
claim, The mere fact that light received 
has become less, gives nb right. 42 C 46 
=41 I A 180=27 M.L.J. 117 (P. C.). 
See also 97 I.C'. 500=1926 A. 764. (As 
to test of imisance, se^ 96 I.C. 546=9 N.L. 
J. 136—1926 N. 474.) In India the right 
to air is more important than the 
right to light; damage will be award¬ 
ed even when the injury is not detrimental 
to the existence and use of the property. 
57^ I.C. 706; 19 I.C. 843=6 S-L.R. 255. ‘ 
Wri'/Dbws ANi) Shutters.—T he right to 
open and shut windows and shutters into 
adjoining land can he acquired as an ease¬ 
ment. The owner of such an easement is 
entitled to restrain'the servieht owner by an 
injunction from interfering with his rights 
by erecting a wall or building close to the 

boundaries. 45 I.C.,435=7 L. W. 332. The 
Couft should issue a mandatory injunction 
directing defendant to lower the roof of his 
house §0 as to enable plaintiff to shut and 
open the window 'freely, (Jbid.) As tq 
when irijbiiction .will'be'gHanted in respept of’ 
pfdsbecfiVe damage to watei^siifiply, jW 54’ 


M. 793=1931 M. 284=61 M.L.J. 563. 

Ventilators.—W hen by the closing of 

certain ventilators in a house a thorough 
draft for the house and effective ventilators 
are not allowed, the injury is so serious that 
the house will be substantially useless. 19 
I.C. 843=6 S.L.R. 255. 

RidHT OK PRIVACY.—To succeed in an 
action to restrain any interference with a 
right of privacy, a plaintiff must show not 
only that such a right of privacy exists by 
custorn in the district in which the premises 
are situated but also that he has in fact 
enjoyed such a right and that it has been 
substantiaJfy or materially affected by the 
acts of the defendant. A contention that 
the opening of windows overlooking other 
premises cannot he restrained if such other 
prerpisCs are already overlooked from any 
parts of adjoining or neighbouring premises 
such as roofs, is not sound. 1935 A.LJ. 
432=1935 A.W.R. 322. 

CbMpouND Wall,—W here the raising of 
a compound wall makes the habitation of a 
neighbour's room uncomfortable, so much of 
the wall as produced this effect will be re¬ 
moved. 57 I.C. 706. See oho 1926 M.W! 

N. 195=51 M.L.J. 804. , ..I’ 

Right ok Way,—I t is only, the inconveni-. 

cncc to the public that justifies restriction of 
right of way. 2 L.L.J. 499. 

Wa™ Rights. —An occupier of abutting' 
lands c&npot be restrained, in his exercise of\’ 
his natural rights, simply because he be- * 
comes a lessee of other lands not abuttirg, 

24. I.C. 685=1914 M.W.N. 481. Where* 

the wafer of a stream has been used for. 
irrigating only abutting lands, the owner of * 
abutting. lands cannot be restrained from* 
using more than a reasonable quantity by, 
another to whom no material diminution in 
supply IS caused. 24 I.C. 68 ,S. The actual 
and not a mere threatened use of the water 
flovvir^ through a natural stream to irrigate 
lands other than those abutting on the stream. 
K»vesja'nghf to sue. 24 I.C. 685. . 

Sec. 36.-^Under this section the dominant; 
owner* cannot himself abate a wrongful- 

obstriictibn of. an'easement. 138 I.C. 38=' 
^^^2 .83. Dominant owner himself., 

gating nutsdnee—If offence under Penal’ 
Codecs. 426, 29 Bom.L.R. 4841, V, 

A 37‘r^Land acquired 'under. Land - 
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, person by whom it was imposed ceases to have any 

righf^serWenl owneI““°" servient heritage, the easement is extin- 

guished. 

Exception .—Nothing in this section applies to an easement lawfully imposed 
by a mortgagor in accordance with section ten. 

Illustrations. 

(a) A transfers Sultanpur to B on condition that he does not marry C. B imposes an ease¬ 
ment on Sultanpur. Then B marries C. B’s interest on Sultanpur ends, and with it the easement 
is extinguished. 

(b) Ay in i 860 , let Sultanpur to B for thirty years from the date of the lease. By in i 86 i, 
imposes an easement on the land in favour of C, who enjoys the easement peaceably and openly as 
an easement without interruption for twenty-nine years. B's interest in Sultanpur then ends, and with 
it CV easement. 

(c) A and By tenants of C, have permanent transferable interests in their respective holdings. 
A imposes on his holding an easement to draw water from a tank for the purpose of irrigating B*s 
land. B enjoys the easement foi twenty years. Then A's rent falls into arrear and his interest is 
sold. B*s easement is extinguished. 

(d) A mortgages Sultanpur to By and lawfully imposes an easement on the land in favour of 
C in accordance with the provisions of section ten. The land is sold to D in satisfaction of the mort¬ 
gage-debt. The easement is not thereby extinguished. 


Extinction by release. An easement is extinguished when the domi¬ 

nant owner releases it, expressly or impliedly, to the ser¬ 
vient owner. 

Such release can be made only in the circumstances and to the extent in 
and to which the dominant owner can alienate the dominant heritage. 

An easement may be released as to part only of the servient heritage. 

Explanation 1 .—An easement is impliedly released— 

(a) where the dominant owner expressly authorizes an act of a permanent 
nature to be done on the servient heritage, the necessary consequence of which is to 
prevent his future enjoyment of the easement, and such act is done in pursuance 
of such authority : 

{b) where any permanent alteration is made in the dominant heritage of 
such a nature as to show' that the dominant owner intended to cease to enjoy the 
easement in future. 

Explanation IL —Mere non-user of an easement is not an implied release 
within the meaning of this section. 


Illustrations. 

(a) Ay B and C are co-owners of a house to which an easement is annexed. Ay without 
the consent of B and C, releases the easement. This release is effectual only as against A and his 

legal representative. 

(b) A grants B an easement over A's land for the beneficial enjoyment of his house. B assigns 
the house to C. B then purports to release the easement. The release is ineffectual. 

(c) Ay having the right to discharge his eavesdroppings into B^s yard, expressly authorizes 
■o to build over this yard to a height which will interfere with the discharge. B builds accordingly. 
As easement is extinguished to the extent of the interference. 


NOTES. 

Sec. 38.—An agreement to build a com- 
mon wall with holes indicating permission 
to end the rafters of the next storey which 
may be constructed does not imply consent 
to close ventilators by building such next 
storey. 1923 L. 249. Permanent alteration 
m the dominant heritage must be such “as to 
snow that the dominant owner intended to 
cease to enjoy” the easement in future, and 
unless such an Intention is established, the 
dominant owner cannot be disentitled to the 
ea^meni on the ground of non-U'ier. 25 
EC. -383'. An agi'eement by one of several 
co-owners of a dominant tenement- to effect 
^ release of an easement is not effectual 


against the other co-owners. 19 I.C. 908 
=6 S.L.R. 265. On this section, see also 
35 C. 889; 26 B. 374; 7 I.C. 813; 8 M.L.T. 
292. 

Sec. 38, Expl. II.—Where the proprietor 
of an estate comprising a tank owned an 
easement of storing water and inundating 
the lands near by, the mere fact that the 
predecessors of the defendant in charge of 
the estate did not think it profitable to repair 
the tank bund and store water for over 30 
years would not amount to an abandonment 
or implied release of the easement, so as to 
preclude the defendant from repairing the 
tank and storing water. 1931 M. 561 (2) 
.= 6 bliil.L.J. 662. 


2344 


THfcl Civil Cou9t Manual (iMPiRiALi Acts). 


'[S. 39 


(d) .-I. h.'ivintf ail easement of light to a window, builds up that window with bricks and 
mortar so as to manifest an intention to abandon the easement permanently. The easement is 
impliedly released. 

(e) J, having a projecting roof by means of which he enjoys an casement to discharge eaves- 

droppings on B's land permanently alters the roof, so as to direct the rain-water into a different channel 
and discharge it on C'v land. Hie < asement is impliedly relea.scd. • * 

39 . An easement is extinguished when the servient owner in exercise of 
, . . , . a power reserved in this behalf, revokes the ease- 

I.Minction by revocation. ^ 


ment. 


40 


An casement is extinguished where it has been imposed for a limited 
.... . . period, or acquired on condition, that it shall become 

«" Pe/«n.ancc or no,..performance of a 
of dis.-;oIving condition Specified act, and the period expires or the condition 

is fulfilled. 


Extinction on 
of necessity. 


trnnination 


41 . An easement of necessity is extinguished when 
the necessity comes to an end. 


Illustration. 

A grants B a field inaccessible except by passing over .IV adjoining land. B afterwards pur¬ 
chases a part of that land over which he can pa.ss to his field. The right of way over A^s land which 
B had acquired is extinguished. 


Extinction of useless ease¬ 
ment. 


42 . An casement is extinguished when it becomes 
incapable of being at any time and under any circum¬ 
stances beneficial to the dominant owner. 


43 . Where, by any permanent change in the dominant heritage, the burden 
.... , on the sci-vient heritage is materially increased and 

chanVe^inomiLnfS Cannot be reduced by the servient owner without 

intcrteruig with the lawful enjoyment of the easement, 
the easement is extinguished, unless— 

[a) it was intended for the beneficial enjoyment of the dominant heritage, 
to whatever extent the easement should be used ; or 

{b) the injury caused to the servient owner by the change is so slight that 
no reasonable person would complain of it ; or 


NOTES. 

Sec. 39.—Where a person grants an ease¬ 
ment of a right of way over his land to 
another and expressly reserves to himself 
the right to revoke it under certain condi¬ 
tions within a definite period and on pay¬ 
ment of a particular amount, it is a reserva¬ 
tion made for the beneficial enjoyment of 
his land. It is in the nature of covenant 
running with the land and is capable of 
assignment, and a transferee of the land could 
enforce it. 1939 N.L.J. 27=1939 Nag. 65. 

Sec. 41 .—Heldy that an easement which 
is once extinguished cannot be revived by 
any act on the part of the dominant owner, 
1930 M.W.N. 120. 

Sec. 42 .—See also notes under S. 13 supra. 
An easement which ceases to be beneficial to 
the dominant owner might become extin¬ 
guished. SO I.C. 756. (33 A. 461, Ref.) 

Sec. 43.—Where an additional burden 
alleged to have been imposed on the servient 
tenement could be reduced without difficulty 
to its original limit by the construction or 
alteration of a structure, the easement is not 
ej^nguished. 44 A. 343=20 A.L.J. 202= 
1922 A. 28. An easement of light and air 
for windows is not extinguished on demoli¬ 


tion of a wall which is re-built without de-r 
lay, and practically with same dimensions. 
24 Bom.L.R. 83=46 B. 448=1922 B. 3; 
131 I.C. 429=1931 N. 80 (20 W.R. 185. 
Diss.: 7 C. 145; 33 M. 327, Ref.) See also 
1937 Lah. 839 (Replacing of windows—In¬ 
crease of burden). The owner of an ease¬ 
ment is precluded from increasing his right 
on the alteration of his dominant tenement. 
In a case where by change of height, eaves 
discharge water with increased force, it is 
held that an additional burden is put upon 
the plaintiff’s land. 32 C.L.J. 27=58 I.C 
854—24 (^.W.N. 896 (Burden of proof that 
no additional burden is imposed lies on 
dominant owner). An owner of the donu- 
nant tenement had a right to drop water 
from his eaves at a distance of seven feet 
height. He increased the height three times 
and allowed water to drop through pipes. 
Heldt that his easement was extinguisheo by 
the increase of burden. 58 I.C. %7. Domi¬ 
nant owner increasing height of water spout 
dropping water on servient-tenement by four 
feet—Easement is not destroyed. 102 I.C. 
447=1927 L, 492. On this section, see also 
7 C. 453. 
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(c) the easement is an easement of necessity. 

j Notinng m this section shall be deemed to apply to an easement entitling 
the dominant owner to support of the dominant heritage. ^ 


Extinction on permanent 
alteration of serv’ient heritage 
by superior force. 


44* casement is extinguished where the ser¬ 
vient heritage is by superior force so permanently 

alteied that the dominant owner can no longer enjoy 
such easement : 


Hnrr,- ^ f ncccssity is destroyed by superior force, the 

dominant owner has a right to another way over the servient heritage ; and the 
provisions of section fourteen apply to such way. 

Illuslrations. 


A', ^ *■?*= house, a right to fish in a rivet running through 

extinguished permanently and runs through Cs land. B’s easement is 

quake. if extroguishTJ. earth- 


Extinction by destruction of j , easement is extinguished when either th 

either heritage. dominant or the servient heritage is completely dcs 

troyed. ^ 

Illustration. 

A has a right of way over a road running along the fool of a seacliff. The road is washer 
away by a permanent encroachment of the sea. A's easement is extinguished. 

Extinction by unity of owner- easement is extinguished when the sam< 

ship. ' I tot owner person becomes entitled to the absolute ownership o 

the whole of the dominant and servient heritages. 


NOTES. 

Sec. 45 .—See 7 Bom.L.R. 352. Even if 
a door and a part of the house have collapsed, 
a right of easement already acquired by the 
plaintiff to use the adjoining lane, as a 
passage to the site of his house, cannot be 

extinguished. 27 N.L.R. 213=1931 N. 189. 

The plaintiff obtained a decree declaring 
that his sweeper was at liberty to go through 
the lane on the defendant’s land in order to 
clear the latrine situated in the plaintiff’s 
premises. The privy was subsequently 
removed by orders of the Municipality, to a 
different place on the plaintiff’s land and the 
defendant contended that the plaintiff’s ease¬ 
ment was extinguished by the fact, that the 
dominant heritage had been destroyed and 
rebuilt on a different site. Held, (i) that 
dominant heritage was not the privy, but 
w plaintiff’s house within which it was 
enclosed; (u) so the rebuilding of the privy 
bad not the effect of extinguishing the ease- 
under S. 45; (m) the case was govern- 
t ^^7 there was no additional 

urden imposed on the servient heritage and 
e sweeper entered and left the defendant’s 
and at the same point as before, the rebuild- 
bg of the privy did not make the prior de- 
nw of execution. 33 Bom.L.R. 

»ec. 46.—As to extinction of easements by 
j unity of the 

sbd servient estates in the same 
na ^^tinguished the easement appurte- 
titl dominant estate. But unity of 

extinguish an easement, unless 
ownership of the two estates be co- 

C C. M.—294 


extensive, equal in validity, quality and other 
circumstances. If there has been unity of 
possession merely and not unity of seisin for 
estates in fee simple, an easement which has 
been thereby suspended will revive on sever¬ 
ance of the union, but if there has been unitj' 
of seisin for estates in fee simple and not 
unity of possession merely, all easements are 
absolutely extinguished and will not revive 
unless they are recreated on severance of 
the former dominant and servient estates. 
50 C. 356=36 C.L.J. 161=1923 C. 8. See 
also A.W.N. (1887) 260. Where the 

ownership of the two estates is not co-exten- 
sive and equal in validity—the dominant 
tenement being held for a term of years only 
and the servient tenement in full right of 
ownership—the acquisition of a right of way 
is not extinguished but is only suspended by 
unity of possession of the dominant and ser¬ 
vient tenements. (50 Cal. 356, Rel. on). 
1939 Rang 421=1940 Rang.L.R. 93. See 
also 1941 Cal. 289. Right of ownership and 
easement are incompatible. A.W.N. (1883) 
68 . Before there can be any extinguishment 
of an easement, there must be a merger of 
the servient and dominant tenements so as 
to result in the single ownership of both. 
Where the owner of the dominant tenement 
acquires the right of a co-sharer in the ser¬ 
vient tenement, the ownership of the two 
tenements does not merge into one and there¬ 
fore there is no extinguishment but merely 
a suspension of the easement (right of way) 
which can revive after a partition decree 
1941 Cal. 289. 
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Ulustrntions. 

{a) A, as the owner of n house, Iia5 a right of way ovei* B s field. A mortgages his house 
and B mortgages his field to C. 'Then C forecloses both mortgages and becomes thereby absolute 
owner of both house and field. The right of way is extinguished. 

(b) 7 lie dominant owner acquires only part of the servient heritage : the easement is not 
extinguished, except in the case illustrated in section ibrly-one. 

(c) 1 he servient owner acquires the dominant heritage in connection with a third person r 
tljc easement is not extinguished. 

(d) The separate owners of two separate dominant heritages jointly acquire the heritage 
which is servient to tiie two separate heritages : the easements are not extinguished. 

(e) The joint owners of the dominant heritage jointly aequire the servient heritage : the 
casement is extinguished. 

(f) A single right of way exists over two servient heritages for the beneiicial enjoyment of a 
single dominant heritage. The dominant owner acquires fine only of the servient heritages. The 
easement is not extinguished. 

(g) A has a right of way over Bs road. B dedi( ates the road to the public. .Pj right of way 
is not extinguished. 


47 . A continuous casement is extinguished when 
^^xtinction by non-enjoy- jj totally ceascs to be enjoyed as such for an unbroken 

period of twenty years. 

A discontinuoiis easement is extinguished when, J'or a like period, it has 
not been enjoyed as such. 

Such period shall be reckoned, in the case of a continuous casement, from 
the day on which its enjoyment was obstructed by the servient owner, or rendered 
impossible by the dominant owner ; and, in the case of a discontinuous easement, 
from the day on which it was last enjoyed by any person as dominant owner : 

Provided that if, in the case of a discontinuous easement, the deminant 
owner, within such period, registers, under the Indian Registration Act, 1877 ,^ 
a declaration of his intention to retain such easement, it shall not be extinguished 
until a period of twenty years has elapsed from the date of the registration. 

Where an easement can be legally enjoyed only at a certain place, or at 
certiin liai'. s, or between certain hours, or for a particular purpese, its enjoyment 
during the said period at another place, or at other times, or between other hours, 
or for another purpose, docs not prevent its extinction under this section. 

The circumstance that, during the said period, no one \vas in possession 
ol the .servient heritage, or that the easement could not be enjoyed, or that a right 
accessary thereto was enjoyed, or that the dominant owner was not aware of its 


LEG. REF. 

^ See now the I iciian Regislrn.tion Act 
(XVI of 1908). 

NOTES. 

Sec. 47; Principle of Section.— See 45 
B. 80=57 I.C. 143=22 Bom.L.R. 415. An 
easement is not extinguished where its user 
is suspended in pursuance of a contract bet¬ 
ween the dominant and the servient owners. 
A person who purchases the servient tene¬ 
ment in an execution sale with knowledge 
of the easement is bound thereby. 45 I.C. 
618=34 P.L.R. 1918. A right of easement 
acquired by the plaintiff to use the adjoin¬ 
ing lane as a passage to his door is not ex¬ 
tinguished by temporary non-user not 
amounting to abandonment. Where the door 
to which he had a right of way collapsed a 
few years before but was re-opened before 
the date of obstructipn by’ the defendant, the 
plaintiff has a right 6f action,. 134 I. C. 
673=1931 N. 189. ^ " ' 

Water. —Flowing of water continuously 


through a rill, cuttai and another water¬ 
course may form a natural stream in which 
easement rights may be acquired as against 
Government. 31 I.C. 982. If the Govern¬ 
ment wished to claim right to water flowing 
through pattah land thej' can do it only when 
classifying the bed separately as poram- 
boke; otherwise the ryot can retain it as his 
property. 31 I.C. 982. Whether a pres¬ 
criptive right to light and air is lost through 
abandonment, depends on the intention of 
the parties to be gathered from the circum¬ 
stances and the interval of non-user. *49 
I.C. 752. It is not necessary for the build¬ 
ing to enjoy the light that it should be id.en: 
tical with that which acquired the right 
either in structure or the purposes for which 
it is to be used. 49 I.C. 752. On tfe 
section, see also 8 M.L.T. 292 ; 5 M.L:T,. 
216; 18 I.C. 85. An easement of light a'rtu 
air for windows is not extinguished on demo* 
lition of a wall which iS re-huilt..Without 
delay.. 24 Bom'.L.R. 83=46 B.'448=19B 
B‘. 3'.‘‘ ' ’ " * ‘ 
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existence, or that he enjoyed it in ignorance of his right to do so, does not prevent 
its extinction under this section. ^ 

An easement is not extinguished under this section— 

(a) where the cessation is in pursuance of a contract between the dominant 
and servient owners ; 

(b) where the dominant heritage is held in co-ownership, and one of the 
co-owners enjoys the easement within the said period ; or 

(c) where the easement is a necessary easement. 

Where several heritages are respectively subject to rights of way for the 
beneht of a single heritage, and the ways are continuous, such rights shall for 
the purposes of this section, be deemed to be a single easement. ’ 

Illustration. 

y of way from the high road thither over the heritages 

X and ^ and the intervening heritage T. Before the twenty years expire, A exercises his rmhilf 
way over X His rights of way over T and ^ are not extinguished his right of 


Extinction of accessory 
rights. 


48. When an easement is extinguished, the rights 
(it any) accessory thereto are also extinguished. 

Illustration. 

A has an easement to draw water from B's well. As ascessor^' thereto, he has a right of wav 

.^^^enient to draw water is extinguished under section 
forty-seven. The right of way is also extinguished. 

49. An easement is supended when the dominant owner becomes entitled 

Suspension of easement. possession of the servient heritage for a limited 

interest therein^ or when the servient owner becemes 
entitled to possession of the dominant heritage for a limited interest therein. 

50. The servient owner has no right to require that an eaesment be continued • 

Servient owner not entitled Provisions of section twenty- 

to require continuance entitled to compensation for damage 

caused to the servient heritage in consequence of the 
extinguishment or suspension of the easement, if the dominant owner has given to 
he servient owner such notice as will enable him, without unreasonable expense 
to protect the servient heritage from such damage, ’ 

Where such notice has not been given, the servient owner is entitled to 
Compensation for damage compensation for damage caused to the servient heri- 
caused by extinguishment or tage in consequence of such extinguishment or sus- 
suspension. pension. 

Illustration. 

cont* exercise of an easement, diverts to his canal the water of B's stream. The diversion 

his many years, and during that time the bed of the stream partly fills up. A then abandons 

restores the stream to its ancient course, B's land is consequently flooded. B 
^ tor compensation.for the damage caused by the flooding. It is proved that A gave B a month’s 


« NOTES. 

vipnf^* the dominant and ser- 

Dg tenements become vested in the same 

thp t remains suspended for 

lacing; after the vesting ceases or 

Hr easement becomes revived. 

ni‘ ^5=1929 A. 862. On this section, 

365=1913 M.W.N. 95. 

_ ■ —The owner of a servient tene- 

arni,' which the dominant owner had 
canni^*. • ^ discharge his water, 

tiniipi die water should be con- 

be so discharged. 46 I.C. 24. 
C-L.R. 141 . An easement ex- 
the benefit of the dominant tene- ■ 
msiQf • ^ servient owner gets no right to 
on Its continuance or to sue for dania- 


ges on its abandonment. 17 C.W.N. 1056 
=20 I.C. 815=18 C.L.J. 131. As to the 
natural right to collect and retain surface 
water, or to allow it to flow on naturally to 
the lower lands, see 4 P.L.T. 81=2 P. 110. 
The owner of the servient tenement acquires 
no reciprocal rights as against the owner of 
the dominant tenement with regard to the 
flow of surface water, that'is, water not 
passing through a defined channel. 4 P.L. 
T. 81=2 P, 110. The owner of the servi¬ 
ent tenement cannot compel the owner of 
the dominant tenement to continue the exer¬ 
cise of his right even where that right has 
been exercised uninterruptedly for over 20 
years and even if its exercise should be 
berieficial td'the servifeht tenement. {I'bid.-)^' 
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notice of his inrention to abandon the easement, and that such notice was sufficient to enable B, without 
unreasonable expense, to have prevented the damage. The suit must be dismissed. 


Revival of easements. 


51 . An easement extinguished under section forty-five revives {a) when the 

destroyed heritage is, before twenty years have expired, 
restored by the deposit of alluvion, (b) when the destroy¬ 
ed heritage is a servient building and before twenty years have expired such building 
is rebuilt upon the same site ; and (c) when the destroyed heritage is a dominant 
building and before twenty years have expired such building is rebuilt upon the 
same site and in such a manner has not to impose a grearer burden on the 
servient heritage. 


An easement extinguished under section forty-six revives when the grant 
or bequest by which the unity of ownership was produced is set aside by the decree 
of a competent Court. A necessary easement extinguished under the same section 
revives when the unity of ownership ceases from any other cause. 

A suspended casement revives if the cause of suspension is removed before 
the right is extinguished under section forty-seven* 

lUustralioJU 

A, as the absolute owner of field 2\ has a right of way thither over B*s field A obtains from 
B a lease of ^ for twenty years. The easement is suspended so long as A remains lessee of But 
when A assigns the lease to C, or surrenders it to B, the right of way revives. 

CHAPTER VI. 

Licenses. 


52. Where one person grants to another, or to a definite number of other 

“ License defined persons, a right to do, or continue to do, in or upon 

the immovable property of the grantor, something 
which would, in the absence of such right, be unlawful, and such right does not 
amount to an easement or an interest in the property, the right is called a license. 


NOTES. 

Sec. 51 .—[See also notes under S. 49.] 
When a dominant tenement is rebuilt, the 
dominant owner has no right to impose a 
greater burden on the servient tenement 
than the prescriptive quantity of the right 
enjoyed. 33 I.C. 615=9 S. L. R. 101. 

Blocking up an old window and building 
another of the same dimensions in another 
place is an imposition of a burden on the 
servient tenement, which was not existing 
till then. 33 I.C. 615. But the right of 
the dominant owner under the common law 
to free access of light and air through an 
ancient window is not lost by shifting the 
window backwards or forwards. 33 I.C. 
615. 

Sec. 52.—A licensee is a person without 
any title and has no interest in the land. 38 

A. 178=14 A.L.J. 137. See also 132 I.C. 
799=8 O.W.N, 714. Licence and ease¬ 
ment distinguished. 7 Bom.L.R, 352; 23 

B. 397; 4 M. H.C.R. 98; 16 M. 304; 8 
Bom.L.R. 310 (Permission to use land as 
burial ground). The nomenclature used 
by the parties is not conclusive as to whe¬ 
ther a particular transaction is a licence, 
lease or easement. 1933 A.L.J. 749=1933 
A. 735 (F.B.); 16 M. 280 (Right to put up 
trap for elephants). 

Licence or lease. —Agreement to occupy 
portion of railway land for construction of 


petroleum installations signed by both par- 
lies^—Restrictions on mode of enjoyment and 
against sub-letting—Agreement terminable 
by short notice—Nature of agreement. See 
1933 A. 735=1933 A.L.J. 749 (F.B.). In 
deciding whether a document amounts to a 
lease or is only a licence, the recitals therein 
can never be conclusive; the Court has took 
to the substance of the terms agreed upon 
and not to the nomenclature given to the 
deed by the parties. 1933 A.L.J. 749=1933 
A. 735 (F.B.). License, if transferable. 

84 I.C. 284=1924 A. f^5. License may 
be implied from circumstances. See 1925 
A. 203, Certain properly was given by a 
person to a local body for the purposes of a 
school. The body was allowed'to hold pos¬ 
session of the land so long as it was being 
used for the purpose of the school. There 
was however no transfer of ownership nor 
was there any evidence showing transfer of 
ownership, and there was also no relationship 
of landlord and tenant between the parties. 
Held, that the permission granted to the 
local body to hold the land and use it for 
the purposes of the school was in the nature 
of a licence. 186 I.C. 890=1940 Lah. 18. 
The use of land as a Sehan does not justify 
the making of a structure on it for the pur¬ 
pose of protecting cattle. Where it is not 
established that the use of a Ssitan was an 
easement of necessity or that an easement 
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The Easements Act (V of 1882). 


53 - A license may be granted by any one in the circumstances and to the 

Who may grant license. extent in and to which he may transfer his interests 

m the property affected by the license. 

54- The grant of a license may be express or implied from the conduct of 

p , grantor, and an agreement which purports to create 

„.y b. ^ 

operate to create a license. ^ 

55 - All licenses necessary for the enjoyment of any interest, or the exercise 

are implied in the constitution of such 

bylaw. Such licenses are called accessory 

licenses. ^ 


trees. 


Illusiration. 

A sells the trees growing on his land to B. B is entitled to go on the land and take away the 


56 . Unless a different intention is expressed or necessarily implied a license 

License when transferal) e. attend a place of public entertainment may be 

transferred by the licensee ; but, save as aforesaid a 
license cannot be transferred by the licensee or exercised by his servants or agents 


NOTES. 

had ^been acquired, it amounts to a mere 
license under S. 52. 1934 A. 836. A 

weighman in an old market allowed by Gov¬ 
ernment to continue the same calling in the 
new market does not acquire any exclusive 
privilege and is only a licensee. 23 I.C. 
922=12 A.L.J. 447. Validity of transfer 

by a holder of a license to build. I Luck. 

C. 238=103 I.C. 681 = 1927 O. 314. A 
licence having no interest in property cannot 
maintain a suit for possession. 103 I.C. 
43=1927 A. 633. Licence to use privy as 
dwelling-house—If revocable. 51 B. 274= 
29 Bom.L.R. 78=1927 B. 115. As to 
whether a licence is revocable, see also 29 
Bom.L.R. 312=100 I.C. 393=1927 B. 240. 
Demise and not merely License—Grant 

or EXCLUSIVE RIGHT OF OCCUPATION.— The 

effect of a deed which gives the holder an 
exclusive right of occupation of a shop, 
although subject to certain reservations and 
to a restriction of the purpose for which it 
be used, amounts in law to a demise of 
me shop itself and not merely a licence. 
Ihe main test in such cases is that of exclu- 
siye possession. 1933 A. 911. See also 
1533 A. 735 (F.B.). 

Secs. 52 and 56.—A licence is not annex- 
ed_ to the property in respect of which it is 
enjoyed, nor is it a transferable or heritable 
^'ght, but is a right purely personal between 
grantor and licensee. Unless a different inten- 
.appears, it cannot even be exercised by 
the licensee's servants or agents. So where, 
on the death of the original licensee, his 
heirs continue in occupation, the^^ are on no 
greater footing than tenants at will. They 
^re trespassers whose possession is adverse 
owner of the property. 54 M. 554 

M. 216=60 M.L.J. 709. See also 
*941 Oudh 172. 

Sec. 53.—7 B. 336. 

"®c. 54.—^A licence to live for genera- 
'ons must be presumed to permit all enjoy- 
hients of life of licensee without restriction. 


Eating meat or beef is such a reasonable 
enjoyment of life and it does not p-cr se 
injure the rights of others. Held, that a 
licaisee has a right to slaughter cows at his 
residence. 1930 A.L.J. 875=125 I.C 14 
Two companies engaged in cotton business 
owned adjoining lands. For many years 
they had a common agent. I appeared 
however that the common agent had with 
the best of motives allowed the defendant 
to erect superstructures on certain lands 
belonging to the plaintiff. In a suit by the 
plaintiff company to recover possession and 
for an injunction, held, that from the con¬ 
duct of the parties extending for a long 
time it would be inferred that there was the 
grant of a valid licence in favour of the 
defendant company. Held, also, that the 
licence was irrevocable and that the licensor 
Avas only entitled to a fair rental of the 
premises which had been actually built upon. 
Held, further, that the defendant company 
could rely upon the principle in Ramsden v. 
Dyson, L.R, 1 H.L. 129, to the effect that 
the plaintiff having permitted the defendant 
to build upon the site, he was estopped from 
asserting his claim to the piece of land. 1930 

B. 70=31 Bom.L.R. 1310. .S'cc also 136 
I.C. 821 = 1932 A, 572. (Inference of grant 
or licence from conduct and acquiescence). 

Sec. 56.—Validity of transfer by a holder 
of a licence to build. 1 Luck. C. 238=103 
I.C. 681 = 1927 O, 314. As to transfer by 
one licensor, to his co-licensor, see 1927 A. 
197. A transfer by a licensee in favour of 
a third person which contra\'-enes the provi¬ 
sions of S. 56 makes the transferee who 
is not in possession a trespasser as against 
his transferor, a rank trespasser as against 
the original grantor who will at once have 
a right to ciect the transferee. 1940 O W - 
N. 1318=1941 Oudh 172. 

HoU.SE IN CITY ON SITE OF LANDLORD—TeN- 
ANT'S or licensee's RIGHT TO TRANSFER— 

Prf-SUMption. —In cases of houses built in. 
cities on the land belonging to landlord. 
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Illustrations. 

(a) A grants B a right to walk over J’i field whenever he pleases. The right is not annexed 
to any immovable property of D. The right cannot be transferred. 

{b) The Government grant B a license to erect and use temporai 7 grain-sheds on Government 
land. In the absence of express provision to the contrary, B's servants may enter on the land for the 
purpose of erecting sheds, erect the same, deposit grain therein and remove grain therefrom. 

57. The grantor of a license is bound to disclose to the licensee any defect 

in the property affected by the license, likely to be 
dangerous to the person or property of the licensee, of 
which the grantor is, and the licensee is not, aware. 


Grantor’s duty to disclose 
defects. 


Grantor’s duty not to render 
property unsafe. 

licensee. 

Grantor’s transferee no i 
bound by license. 


58. The grantor of a license is bound not to do 
anything likely to render the property affected by the 
license dangerous to the person or property of the 

59. When the grantor of the license transfers the 
property affected thereby, the transferee is not as such 
bound by the license. 



NOTES. 

there can be no presumption that the tenants 
or licensees have no power of transfer. If 
the landlord contends that the tenant had no 
right to transfer the building which he had 
built and which he was occupying, it is for 
him to show that under the terms of the 
license the right of the tenant was limited 
and it was expressly agreed that he would 
be incompetent to make a transfer or it was 
open to him to prove the existence of a 
custom prohibiting the right of transfer. 
So far as houses built by tenant in villages 
are concerned, the rights between the parties 
arc different. A tenant building a house in 
a village site has only a right to occupy so 
long as the tenancy lasts or so long as he 
does not abandon the village. But the same 
principle cannot apply to houses built in a 
city. 1934 A.L.J. 728=1934 A. 336. 

Practice. —Before a licensor can call upon 
the Court to decide upon the rights of a 
licensee to transfer, the terms of the license 
must be placed before the Court by the licen¬ 
sor and then only it will be in a position to 
determine as to whether or not having 
regard to them the licensee had a right of 
transfer. 1934 A.L.J, 728=1934 A. 336. 

Secs. 56 and 60.—In case of riyayas 
occupying houses in cities and towns, it is 
to be presumed that they have a right of 
transfer, unlike those who inhabit agricul¬ 
tural areas, and so if a licensor sues to 
eject the transferee of a riyaya he has to 
prove not only his ownership but must also 
prove the existence of custom or terms of 
the grant under which the house in dispute 
was built, which make the transfer thereof 
invalid, entitling him to recover possession 

of the site. 117 I.C. 365=13 R.C. 615= 
1929 A. 494. On this section, see, also 54 
M. 554, cited under S. 52. 

Secs. 57 and 58.—Per curiam .—It is 
necessary that the legislature in India 
especially in view of conditions prevalent 
in Bombay should undertake legislation on 
the lines of the Housing of Working Classes 
Act of 1890 in England. 51 B. 274=101 


T.C. 210=29 Bom.L.R. 78=1927 B. 115. 

Sec. 59.—Enjoyment under a licence for 
a long time docs not constitute adverse 
possession. 44 A. 726=20 A.L.J. ,608= 
1923 A. 140 (1). S. 59 has no application 
to a case in which one of two joint licensors 
transfers his interest in the property with 
respect to which the licence has been granted 
in favour of his co-licensor. The trans¬ 
feree contemplated by the section must be 
a person who was not the licensor himself. 
98 I.C. 814=1927 A. 197. Under S. 59 
the transferee is not as such bound by the 
term of a licence granted by the vendor, 
such as, one permitting the use of the land 
as a wrestling ground. The transfer extin¬ 
guishes the licence and the recital in the 
deed of transfer that the transferee should 
respect the licence has no legal effect. 7 

p.W.N. 468=1930 O. 203. S. 59 cannot 
be interpreted so as to give the transferee a 
right of revocation of a licence which would 
not be exercisable by the transferor him¬ 
self. 102 T.C. 26=1927 O. 206. The use 
of the words “as such” in S. 59 seems 
clearly to be intended to indicate that the 
transferee would not be in any worse posi¬ 
tion than the transferor. The result of the 
proviso is that if the grantor of the licence 
does not revoke it, it does not mean that the 
transferee cannot do so, but the section 
cannot be construed as giving the transferee 
any better rights than were possessed by 
his transferor much less to hold that the 
effect of the transfer is ipso facto to put an 
end to all previous licences. The rule laid 
down by S. 59 is not independent of that 
laid down by S. 60. Transferee held bound 
by licence previously granted by transferor. 

132 I.C. 536=1931 O. 364, The transferee 
of a licensor cannot revoke a licence, when 
the licensee has effected a work of perma¬ 
nent character and incurred expenses. 37 
A. 91=26 I.C. 445=13 A.L.J, 1. If the 
license has become irrevocable in the time 
of the licensor, the mere fact that he trans¬ 
fers his interest in the land would not ex¬ 
tinguish the license. 149 I.C. 389=1934 


S. 60] 


The Easements Act (V of 1882). 
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License when revocable. 


6 o. A license may be revoked by the grantor, 
unless— 



NOTES. 

\no^ I-C. 337= 

1926 A. 714; 84 LC. 264=1924 A. 750. 

Secs. 59 and 60.—The rule laid down by 
b. 59 IS not independent of that laid down 
by S. 60 and does not confer upon the 
transferee any higher rights than those 
possessed by the transferor. 1931 0 364 

= 1321.0.536. 

Sec. 60.—As the Easements Act is not in 
force in Bengal, decisions of the Bengal 
Courts are not binding autliorities in pro¬ 
vinces where the Easements Act is in force. 
9 O-W.N. 986. S. 60 is inapplicable 
where the defendant’s house was not built 
^ting on the licence. 139 I.C. 365=1932 
0. 264, The grantor of a licence is under 
an obligation to place the licensee in a posi¬ 
tion to enjoy the licence. 36 C.L.J. 271 = 
1923 C. 49. Where a licence coupled with 
a transfer of property is granted, the trans¬ 
feree of the licensor is not entitled to revoke 
such licence. 30 I.C. 581=13 A.L.J. 886. 
\ee also 4 M.H.C.R. 98. An appropria¬ 
tion of the land licensed to any use incon¬ 
sistent with the enjoyment of the licence 
works a revocation and the licensee may 
maintain an action for damages against the 
licensor for breach of contract in unlaw¬ 
fully revoking it. 72 I.C. 270=36 C.L.J. 
^j^--f923 C. 49. A licence to catch 
elephants for consideration is not revocable, 

\^ ^ licence coupled with an interest. 
{Ibid,) Where there is a grant of an ex- 
clusive right to catch elephants within a 
specified area for a specified period it does 
not follow as a matter of course that the 
grantee would be entitled to exclusive occu¬ 
pation of the entire territory during that 

hme. 36 C.L.J. 271 = 1923 C. 49. Build¬ 
ing licence—Effect of revocation. 19 I.C. 
853=19 C.L.J. 321. also 3 A.L.J. 

760; 29 A. 133; 34 I.C. 471 = 12 N.L.R. 75. 
A licensee permitted to build a house and 
feside therein is entitled to be indemnified 
n evicted by the licensor’s successor. A 
bare license may be revoked at the grantor’s 
Will and on reasonable notice, but a license 
coupled with grant is irrevocable. 19 LC. 
^3=19 C.L.J. 321; 22 N.L.R. 162. 
Wnere a site has been granted to an occupier 
. J^^^^ding a house, the case is governed 
? ^^sence of terms to the contrary by 

f- 60. 132 I.C. 565=1931 A.L.J. 649. 
Where a licence is granted to building 
ouses on site and the licensee erects a work 
01 a permanent nature, the license cannot be 
revoked. 106 I.C. 479=1927 A. .342. 

Lah. S09; 1937 A.L.J. 1297= 

A . All. 32. S. 60 (6) of the Easements 
ct cannot be availed of by the licensee 

kas been no acting on the licence 
tti r execution of works by him; but if 
ih^ 1 * establishes that the conduct of 

1 ^ has been such as to justify the 

inference that he had by plain impli¬ 


cation contracted that the license would be 
perpetual, he can rely on the equitable 
doctrine and call upon the Court to inter¬ 
vene for his protection. The contract 
sought to be inferred does not mean that 
the real^ consensus of mind between the 
two parties must be inferred to have existed 
but that the conduct of the parties has been 
such that equity will presume the existence 
ot such a contract as a matter of plain 
implication. The onus of establishing such 
equity is on the licensee. 63 I A 140— 

‘■X. 77=7I)‘MX J°-|“ 

y words 

licence in S. 60 (6) of the Easements Act 
must mean acting upon a right granted to 
do upon the land of the grantor something 
which would be unlawful in the absence of 
such right, A man does not “act upon a 
license it he does work and incurs ex¬ 
penses upon his own property. Works 
done by the licence on his own land may be 
done without the knowledge of the licensor, 
and it IS impossible to hold that the alle<^ed 
licensor s land is bound in perpetuity 
(subject to S. 62) as the result of some 
works done by the alleged licensee on his 
own property, of which the former has been 
unaware. S. 60 is not dealing with the 
effect of an express contract between the 
parties, but with the consequences to follow 
from a certain conduct on the part of the 
licensee which if done on the land of the 
licensor might well give the licensee rights 
against him. 63 LA. 140=160 I.C 837— 
1936 P.C. 77=70 M.L.J. 194 (P C.L 

Where a person who has given his land to 
the licensee for certain purpose has given 
him an undertaking that he would not claim 
the land so long as it was required for that 
purpose and on acting on that promise the 
licensee has erected works of permanent 
nature, the grantor of the licence is not 
entitled to recover the land even on pay¬ 
ment of compensation because S. 60 does 
not recognize any such exception. 1940 
Lah. 18. The principle of this section is 
also applicable to Berar. See 94 I.C. 923 
= 1926 N. 376. Section also applies to 
transferee of property. 97 I.C. 337=1926 
A. 714. The principle of S. 60 (b) is that 
the licensee acting upon the license should 
execute work of a permanent character soon 
after the grant of a licence or within a 
reasonable time. It is a principle dictated 
by justice, equity and good conscience and 
does not require that in order to prevent 
revocation of the licence the work of a 
permanent character must be costly one. 
Nor does the section impose a duty upon 
the licensee who has already complied with 
the terms of the licence to maintain work 
of a permanent character up to any parti¬ 
cular standard of repair. Where the 
licensee has carried out the terms of the 
license for building purposes and his in¬ 
curred expenses in its execution the license 
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(a) it is coupled M’ith a transfer of property and such transfer is in force : 

(b) the licensee, acting upon the license, has executed a work of a permanent 
character and incurred expenses in the execution. 


NOTES. 

becomes irrevocable under S. 60 (b), Ease¬ 
ments Act. and the licensee can be evicted 
from the premises only when the purpose 
of the licence is abandoned within the mean¬ 
ing of Cl. (/) of S. 62, in other words the 
licensee has actually abandoned the house 
whatever the state of repair might be. 1941 
O.W.N. 1340. A licence cannot be revok¬ 
ed even when part only of a work of a 
permanent character has been executed by 
the licensee. 117 I.C. 224=1929 N. 141. 
Tf a person constructs a perniamcnt build¬ 
ing on a portion of the site belonging to 
another under an implied licence from him. 
the licence cannot be revoked and the 
licensee cannot be ejected from the build¬ 
ing. The irrevocability of the licence in 
such a case applies to that portion of the 
site which is covered by the building and 
not to any other open portion of the site. 
118 T.C. 676=1929 N. 269. Where a land¬ 
lord permits a person wishing to settle on 
his land to erect a building meant for 
permanent residence, the fact that it was 
built with mud would not make it a tempo¬ 
rary building. The words of a “permanent 
character” are used in S. 60 to distinguish 
it from works of a temporary nature. The 
(juestion whether a particular work is of a 
temporary or permanent character is one 

of fact. 113 T.C. 757. Sec also 1930 13. 
70: IJ-.R. (1941) Lah. 413=43 P.L.K. 
.S44. Residential house is a work of per¬ 
manent character, though it has a tiled roof 
which has to be renewed from lime to time. 
9 O.W.N. 986 (28 A. 741 Foil.). So 
also erection of an upper wall at a cost of 
Rs. 25. 136 T.C. 821 = 1932 A. 572. Sink 

ing a well and erecting compound wall can 
be considered to be works of a permanent 
character within the meaning of S. 60. 186 

T.C, 890=1940 Lah. 18. It'cannot be said 
that because the building has not been com¬ 
pleted, therefore the work already executed 
is not of a permanent character. 132 T.C. 
536=1931 O. 364. A licence to tisc the land 
of another, unless coupled with a transfer 
of the property, is revocable, subject to the 
right of the licensee for damages if revoked 
contrary to the terms of any express or 
implied contract. A mere licence if revo¬ 
cable at the will of the licensor unless it is 
coupled with a grant and in that case it will 
become a lease and would require compul¬ 
sory registration. 120 I.C. 673 (1). 

Licence to use Railway siding—Contribution 
for expenses of upkeep by licensee—Licensee 
erecting structures on his land on basis of 
licence—Licensor cannot be permitted to 
revoke license. 31 Bom.L.R. 1331. Sec 
also 31 Bom.L.R. 1310. A licensor cannot 
be allowed to revoke the license on condi¬ 
tion of his making compensation to the 


licensee for loss incurred by the revocation 
of the licence. 98 I.C. 814=1927 A. 197- 
9 O.W.N. 986. Where the licensee has 
executed work of a permanent character, the 
license becomes irrevocable. To such a case 
S. 64 is inapplicable, and the grantor cannot 
revoke the license by paying compensation. 

1933 A.L.J. 1422=1933 A. 842. Buildings 
of mud walls and thatched roof built for 
the purpose of school, which were in exis¬ 
tence and kept under regular repair for 
about 30 years, were held to be a work of 
a permanent character. 102 I.C. 26=1927 
O. 206. Srr also 97 I.C. 337=1926 A. 
714; 1925 A. 203. Where having regard 
to the nature of the construction made pro¬ 
bably after filling up a part of the ditch, the 
long period of its occupation, the dimensions 
of the house and the value of the struc¬ 
ture, it was held that it was a work of a 
permanent character in executing which 'the 
defendant’s ancestors incurred expenses. 
Held, it was not necessary for the defen¬ 
dant to show that a large sum of money had 
been actually spent in order to bring the case 
within the scope of the principle underlying 
S. 60. Held, further, that even a mud 
house or kacha house may be a work of a 
permament character, 1934 A*L.J. 698= 

1934 A. 517, A licensee is entitled to 
damages for breach of any contract or for 
an improper revocation of his license in a 
l)roper case; the Court will allow revocation 
only on payment. 49 I.C. 811=1918 M. 

M. N. 772. Under the Act a licence is of 
a personal character not merely as regards 
the grantee, InU also as regards tlie grantor. 
It ceases the moment the property passes to 
another from the grantor whether by inheri¬ 
tance or otherwise. 18 N.L.R. 76=1922’ 

N. 162. The heirs of the licensor may 
treat that licensee as a trespasser and eject 
him without notice of revocation. 18 N. 
L.R. 76. A licence coupled with a void 
grant is revocable save: (1) when the 
licensee entered into occupation and paid 
rent and (2) when the licensee acting on 
the licence has executed a work of perma¬ 
nent character and incurred expense in so 
doing, 34 I.C. 471=12 N.L.R. 75 [21 
Ch. D. 3; (1901) 2 Ch. 591; 8 A. 60 Ref. 
to]. A licence cannot be revoked during 
licensee’s lifetime when the licensee had 
made no permanent improvements. 48 LC. 
723. When plaintiff allowed defendant to 
execute on plaintiff's land an irrigation 
scheme of considerable expense and per¬ 
manent benefit to a very large number of 
villages, held, that the agreement created a 
licence which could not be revoked at the 
instance of the plaintiff. 47 I.C. IW. A 
licensee in possession docs not, like the 
tenant, by denying title of the grantor of 
the licence forfeit the licence and become 


S. 62] 
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Revocation express or im¬ 
plied. 


implied " ^cation of a license may be express or 


Illustrations. 


e 


sis;”” “■ “ 

field to cf TheTcenU°‘is^"vokeT‘'^ ^ -I lets „.■ sells tiic 

License when deemed re- c k 

licf^nse is deemed to be revoked— 

^ {a) when, from a cause preceding the grant of Jr 

any interest in the property affected by the license • ’ ceases to hav 

represeSa *" "■ “=>"“'V ™' ™P'iP<ny. .».ha gramo.- „ hi,, 

.h.. 1. ‘lilt:«» 

act, and the period expires or the condition is fulfilled ■ ^ specified 

{(1) M'here the property affected by the license is dyae, . 
force so permanently altered that the lic ensee can no longer eSise his 

NOTES. 

«icctment. 1923 A. 403. See 
also 1925 A. 203. A licence is revoked by 

°f property by the licensor. 

,908 R- R. 942; 150 E. R. 1543, Foil.) 54 
M 554=1931 M. 216=60 M.L.J. 709. 

Irees plantei>~If CO WITH LAND. —Trees 
plated under a licence do not go with the 
(and and the person who planted the trees 

cut and remove them; but he 
should restore the land in the condition in 
Which it was before the trees were planted, 
the principle applicable to removal of build¬ 
ings on another man’s land would also apply 

‘fees. 53 L.W. 230=1941 Mad. 379= 

(1941) 1 M.L.J. 161. 

License to reside in house—Revocation 
BY landlord. —Where the tenants are mere 
icensees occupying the house as an appur- 
enant to the holding, the license to reside 

revoked under S. 62 
Where the license is granted for a specific 

purpose and the purpose is abandoned or has 
^Impracticable, 8 L. 509=10 O.W. 

398_1933 O. 302. Where certain per¬ 
ns were permitted only to reside in the 
°mis, any additions made by them would 
t be governed by the grant and hence S, 

mot come into operation. 

^0 I.C. 135=1938 A.LJ, 465=1938 All. 

A PERSON WHO HAS GOT LETTERS OF AD- 

nistration. —To the estate of the deceas- 
regarded as taking the place of 
on L- Therefore any person who 

^ admission has entered upon the 

fL originally with leave and license of 
thA must vacate the premises if 

nncA desires. For this pur- 

rr,v^ “ I® enough that the administrator has 

Bunm^* Licensee putting up 

catta^ permanent character—Rjevo- 
N OF license.— Even though the Ease- 

C-CM.—295 


me Act, the principles underlying Ch a °r 

the Act, being in consonanc^ with justice 

a?nbed 14°°'^ conscience, may well be 

pphed. Hence, when an owner of land 

u^a buMnl'^nf to put 

up a building of a permanent character and 

he incurs expenses in the execution of such 
work, the licensor is by necessary imph^ca 
tion estopped from revoking his permf^ht 

prejudice the licensee whose posi¬ 
tion has been compromised in consequence 

It would be inequitable, unjust and unfaff 
to allow a icensor to order that the licensee 
should forthwith remove the work of a oer 
manent character which he has put up after 
incurring ppenditure. In such an^Xt 
the transaction ceases to be a mere licence 
revocable at will, but may in certain circum¬ 
stances amount to a license coupled with a 
transfer of interest or, at any rate a case 
where the licensee acting upon the license 
has executed a work of a permanent charac¬ 
ter and has incurred expenses in the exe¬ 
cution so as to make the license irrevocable- 
so long as the construction subsists, the 
right to revoke it would be in abevancp 

1934 A.L.J, 698=1934 A. 517 
Sec. 61.—Where it was with the plain¬ 
tiff s permission that the defendant committee 
put up a thatch on the chabutra adjoining 
a mosque to afford accommodation for the 
growing needs of the school within one por¬ 
tion of the mosque. Held, that the position 
of the committee was no better than that of 
a licensee and that the defendant’s attempt 
to build on the “chabutra,” the plaintiff’s 
protest, and the denial of his right followed 
by the institution of the suit, were circum¬ 
stances which gave rise to the inference that 
the plaintiff revoked the license originallv 
granted by him. 1934 A. 732. 

Sec. 62.See 21 A.W.N, 175. 

A 
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(e) where the licensee becomes entitled to the absolute ownership of the 
property affected by the license : 

(/) where the license is granted for a specified purpose and the purpose is 

attained, or abandoned, or becomes impracticable . • rc 

(p) where the license is granted to the licensee as holding a particular office, 
employment or character, and such office, employment or character ceases to exist: 

f/i) where the license totally ceases to be used as such for an unbroken period 
of twenty years, and such cessation is not in pursuance of a contract between the 

grantor and the licensee : 

(i) in the case of an accessory license, w'hen the interest or right to which it 
is accessory ceases to exist. 


63 Where a license is revoked, the licensee is entitled to a reasonable time 

to leave the property affected thereby and to remove 
Licensee’s rights on revo- goods which he Ixas been allowed to place on such 

cation. property. 


64 . Where a license has been granted for a consideration, and the licensee, 

without any fault of his own, is evicted by the grantor 
Licensee’s rights on eviction. enjoyed, under the license, the 

right for which he contracted, he is entitled to recover compensation from the 
grantor. 


THE INDIAN ELECTRICITY ACT (IX OF 1910). 

PREFATORY NOTE.—The following extracts from the Statement of Objects and 
Reasons explain the necessity for the passing of the Act:— 

“When the Indian Electricity Act, 1903, was passed it was clearly recognised to be 
a somewhat tentative measure, and it was anticipated that amending legislation would be 
called for at an early date. Having regard to the experience gained in the practical work¬ 
ing of the Act, the Government of India in 1907 came to the conclusion that the time had 
arrived for undertaking this amending legislation, and they refused various difficulties 
which had arisen in its working to a Committee on which electro-technical and commer¬ 
cial interests wene represented. 

The Act as at present framed vests its administration in Local Governments, with 
whom rests the power to grant licenses; but the authority or the previous sanction of 
the Governor-General in Council is required in regard to so many matters that the 
practical result has been a dual administration. In the case of cantonments and similar 
“places in the occupation of Government for naval or military purposes” the administra¬ 
tion of the Act is by section 40 placed in the hands of the Governor-General in CoundU 
but these places frequently are situated within larger areas, in respect to which the Local 
Government is empowered to grant licences, with the result that separate, and not neces¬ 
sarily consistent, licences have been granted by the Governor-General in Coundl and the 
Local Government, respectively, to the same licensee, for the same purpose, in one and 
the same place. The practical effect of the present system has been delay, as it has 


NOTES. 

Sec. 62 185 I.C. 467. 

Sec. 62 (h).—Sce 1937 Nag, 338. 

Sec. 63.—A licensee whose licence is 
revocable is entitled to reasonable notice of 
revocation. When the exercise of the 
rights conferred by the licence involves 
nothing beyond, it may be revoked at will. 
But where the exercise of the rights has 
involved the licensee in obligations in other 
directions, which the immediate determina¬ 
tion of the licence would disable him from 
fulfilling, the licence can only be determined 
after notice sufficient, in point of time, for 
the making of substituted arrangements. 61 
M.L.J. 958 (P.C.). 

Secs. 63 and 64.—In the absence of any¬ 


thing showing the restriction as to the 
method of building by a licensee of a land 
set for building purposes, there is no war¬ 
rant to hold that the licence was granted to 
build in a particular manner. 18 A*L*J> 
781=58 I.C. 410, See also Bom. P. !• 
(1892) 123. A suit for ejectment of a 
licensee is maintainable without notice to 
quit even though the licensee has erected 
huts on the land. 27 C.L.J, 523=45 LC. 
317. i'fc also 136 I.C. 821. 

Sec. 64.—Section applies to a case where 
there is not a work of a permanent charac- 
ter. 136 I.C. 821=1932 A. 572. See also 
1933 A.L.J. 1422=146 I.C. 948=1933 A. 
842. 
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hitheiTo been virtually impossible for a company to obtain a licence under two or three 
years. Delays ot tins nature are obviously most detrimental to the attraction of capital 
lor the development of the resources ot the country as the linancial position may, and in 
fact frequently does, change completely between the date of the appiicaUon and the 
granting of the licence. 

Under the Bill as now drafted the general administration of the Aot and, subject 
to the control of the Governor-Ueneral m Council, the granting of all licenses is left 
in the hands of the Local Government. The rule-making power, and the delegation of 

the powers of the Telegraph authority to licensees, are reserved to the Governor-General 
in Council. 

Among the more important modifications in the Bill are the following;— 

(t) The existing provision making licences compulsory has been taken out, the ques¬ 
tion of supply to the public without licence being otherwise dealt with. It is by no means 
certain that licences are either necessary or desirable in the case of industrial companies 
of certain classes. 

(it) Provision is made for the grant of licences for “bulk supply”, that is to 
s^y to meet cases where the applicant company proposes to generate energy and supply 
it in large quantities to -distributors, who would retail it under separate licence to small 
consumers. 

(in) The amendment of licences has been provided for. At present it is necessary 
to revoke a licence and grant a fresh one in order to effect this object. 

(iv) The question of compulsory purchase has been dealt with,, in regard both to 
the splitting up of undertaking and to those cases where purchase may be impracticable. 
The Act provides for the modification, but not for the omission from a licence, of the 
purchase clauses. But these clauses, conceived as they are in the interests of the local 
authority concerned in a small area, are entirely out of place,r and in Great Britain are 
regularly omitted, in the case of undertakings covering large areas in which various local 
authorities intervene. It is proposed therelore to modify the provision. 

(v) Many difficulties have arisen owing to the hard and fast limits of the area of 
supply over which a licence operates, consumers just outside the boundary being debarred 
from participation in the benefits conferred by the public supply. A new section is pro¬ 
posed to deal with the matter and remove obstacles which are likely to impose quite un¬ 
necessary hardships on individuals. 

(vi) It is proposed to amend the provisions of Part III of the Act so as to make 
them applicable to mines and binding on the Crown. As regards railways and tramways,' 
the proviso to sub-section (1) of section 3 in Part II and the first proviso to sub-section (1) 
of section 31 in Part III of the Act as it stands lay it down that nothing in these parts 
respectively relating to the supply or use of energy shall apply to any railway or tramway 
subject to the provisions of the Indian Railways Act of 1890. The extent to which it is 
proposed to modify the latter of these provisions is explained in the Notes on Clauses 
(omitted) while it is proposed, as already mentioned, to repeal the former. 

, (vii) A slight amendment c£ the Land Acquisition Act, 1894, has been proposed 
With a view to facilitating its application to electrical works. 

The examination of the provisions of the Act has brought to light many minor 
defects of substance or arrangement which it is desirable to correct and the opportunity 
nas therefore been taken to repeal and re-enact the Act with the necessary modifications.'' 


REPEALS AND AMENDMENTS. 
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THE INDIAN ELECTRICITY ACT (IX OF 1910).i 

[i^th March, 1910. 

An Act to amend the law relating to the supply and use of 

electrical energy. 

Whereas it is expedient to amend the law relating to the supply and use 
of electrical energy ; It is hereby enacted as follows :— 

PART I. - 

Preliminary. 

Short title, extent and com- I. (i) This Act may be called The Indian 

mencement. ELECTRICITY AcT, 191O. 

(2) It extends to the whole of British India, inclusive of British Baluchistan 
and the Sonthal Parganas ; and 

(3) It shall come into force on such date^ as the Centra] Government may 

by notification in the Official Gazette, direct in this behalf. * 


2. In this Act, expressions defined in the Indian Telegraph Act, 1885, have 
Definitions meanings assigned to them in that Act’ and, unless 

there is anything repugnant in the subject or context,_ 

(a) “ aerial line ” means any electric supply-line which is placed above 
ground and in the open air : 

{b) “area of supply*’ means the area within which alone a licensee is for 
the time being authorized by his license to supply energy : 

{c) “ consumer ” means any person who is supplied with energy by a licensee 
or whose premises are for the time being connected for the purposes of a supply 
of energy with the works of a licensee : 

{d) “ daily fine ” means a fine for each day on which an offence is continued 
after conviction therefor : 


^ LEG. REF. 

ror Statement of Objects and Reasons, see 

U^ette of India, 1909, Pt. V, p. 87 ; for Report 

° j Committee, see ibid., 1910, Pt. V, p. 39 ; 

ncl for Proceedings in Council, see ibid., Pt. 

P* ^52 and ibid, 1910, Pt. VI, Pp. 12, 157 and 

dat^ 5th February, 1910, 19th March, 

9th 1910, respectively, April, 

T Act was brought into force on the ist 

J nuaiy, igu see Gazette of India, 1910, Pt. I, 
P- 1236. 

O / notes. 

2 (c): ^ Consumer^, Meaning of.— 
3c c *bat a person is a ‘'consumer** 

Arf by S. 2 (r) of the Electricity 

nrn^ jwould prima facie be enough to 
^ energy was supplied for 

person, or that that person 
owner or occupier of premises con- 

If ^ licensee's electric system, 

itner of these is proved that person is a 


consumer under R. 106 of the rule. 172 I.C 
940—39 Cr.L.J. 206=18 Pat.L.T. 9^= 

1938 Pat. 15. Where the registered consu¬ 
mer and the person supplied with the energy 
is the proprietor of a company, the manager 
of the company cannot be held to be a “con¬ 
sumer”. The premises of the company are 
not the premises of the manager. The fact 
that the manager receives the electric bills, 
signs them and pays the bills cannot make 
him a consumer. 1938 Pat. 243=1938 P 
W.N. 182=19 Pat.L.T. 141. Where a coni 
sumer intended to substitute a motor of 
smaller horse-power in the place of one with 
a higher horse power and wrote to the U.P. 
Electric Supply Co. about it and asked them 
to make the necessary examination, it was 
held that the company was not entitled, under 
either Para. 9 (2) or Para. 11 of the condi¬ 
tions of supply to demand a testing fee for 
that purpose. 1939 A.W.R. (H.C.) 417= 

1939 All. 498. ^ ^ 
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(e) “distributing main” means the portion of any main with which a 
service-line is, or is intended to be, immediately connected : 

(f) “electric supply line” means a wire, conductor or other means used 
for conveyine, transmitnng or distributing energy together with any casing, coating, 
covering, tube, pipe or insulator enclosing, surrounding or supporting the same or 
any part thereof, or any apparatus connected therewith for the purpose of so con¬ 
veying, transmitting or distributing, such energy : 

f g) “ energy ” means electrical energy when generated, transmitted, supplied, 
or used for any purpose except the tiansmission of a message : 

{h) “ licensee ” means any person licensed under Part II to supply energy ; 

(/) “ main ” means any electric supply-line through which energy is, or 
is intended to be, supplied by a licensee to the public : 

(;) “ prescribed ” means prescribed by rules made under this Act : 

{k) “ public lamp ” means an electric lamp used for the lighting of any 

street : 

^[(/) “service-line” means any electric supply-line through which energy 
is, or is intended to be, supplied by a licensee— 

(i) to a single consumer either from a distributing main or immediately 
from the licensee’s premises, or 

(ii) from a distributing main to a gi'oup of consumers on the same premises 
or on adjoining premises supplied from the same point of the distributing main]: 

(m) “ street ” includes any way, road, lane, square, court, alley, passage or 

open space, whether a tlioroughfare or not, over which the public have a right 

of way, and also the roadway and footway over any public bridge or causeway: 
and 

(n) “ works ” includes electric supply-lines and any buildings, machinery 
or apparatus required to supply energy and to carry into effect the objects of a 
license granted under Part II. 


PART II. 

Supply of Energy. 

Licenses, 

3 . (i) The Provincial Government may, on application made in the pres- 

Grant of licenses. and on payment of the prescribed fee 

^riy), grant to any person a license to supply energy 
in any specified area, and also to lay down or place electric supply-lines for the 
conveyance and transmission of energy,— 


T.EG. REF. 

* Substituted by S. 2 of Act I of 1922. 


NOTES. 

Sec, 2 (n) .— '"Works” include electi 
supply lines. I.L.R. (1939) Bom. 496= 
Bom.L.R. 878=1939 Bom. 480. 

Secs. 3, 21, 22 and 23.—A licence given 1 
the Local Government to a person under tl 
Act confers the rights on the licensee 
^pply electric energy in a specified are; 
Certain statutory powers and duties a 

imposed on the license 
These powers are given for the purpose i 
enabling licensee, who undertakes a publ 
undertaking, to construct his work, his plar 
service mains, etc.; and to maintain then 
and certain duties are also imposed on hi 
for the safety of the public or individual 

!^3 CaK 1047=40 C.W.N. 789=1936 Ca 
405 . The undertaking being for public beni 


fit, a duty is imposed on the licensee to sup¬ 
ply energy to any person who wants to take 
a supply of energy subject to certain condi¬ 
tions laid down either in the Act or in the 
Schedule which is incorporated in the licence, 
and subject to any addition or modification 
which the Local Government may make. 
(Ibid.) The licensee cannot show undue 
preference to any particular consumer in 
the matter of rates; subject to this he is 
empowered to regulate his relations by agree¬ 
ment with his consumers, but even here there 
are restrictions imposed. He cannot ip his 
agreement with his consumers insert any 
condition whatever, but only such conditions 
as are consistent with the Act or his license 
and to which previous sanction of the Local 
Government had been obtained. Subject to 
these restrictions, the legislature has intended 
the rights between a licensee and a consumer 
to be regulated by contract, (/W<} 
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{a) where the energy to be supplied is to be generated outside such area, 

from a generating station situated outside such area to the boundary of such area, 
or 

{h) where energy is to be conveyed or transmitted from any place in such 

area to any other place therein, across an intervening area not included therein, 
across such area. 

^ (2) In respect of every such license and the grant thereof the following 
provisions shall have effect, namely :— 

(^) any person applying for a license under this Part shall publish a notice 

j prescribed manner and with the prescribed particulars, 

and the license shall not be granted— 

(i) until all objections received by the Provincial Government with reference 
thereto have been considered by it : 

Provided that no objection shall be so considered unless it is received before 
the expiration of three months from the date of the first publication of such notice 
as aforesaid ; and 

(ii) until, in the case of an application for a license for an area including 

the whole or any part of any cantonment, fortress, arsenal, dockyard or camp or 

of any building or place in the occupation of the Government for naval or military 

purposes, the Provincial Government has ascertained that there is no objection 

to the grant of the license on the part of the ^[Engineer-in-Chief, Army Headquarters, 
India] ; 

(b) where an objection is received from any local authority concerned, 
the Provincial Governmen^t shall, if in its opinion the objection is insufficient, record 
in writing and communicate to such local authority its reasons for such opinion ; 

{c) no application for a license under this Part shall be made by any local 
authority except in pursuance of a resolution passed at a meeting of such authority 
held after one month’s previous notice of the same and of the purpose thereof has 

been given in the manner in which notices of meetings of such local authority 
are usually given j 

(d) a license under this Part— 

(i) may prescribe such terms as to the limits within which, and the conditions 
hnder which, the supply of energy is to be compulsory or permissive, and as to 
the limits of price to be charged in respect of the supply of energy, and generally 
to such matters as the Provincial Government may think fit ; and 

, (ii) save in cases in which under section 10, clause (b) the provisions of 
sections 5 and 7, or either of them, have been declared not to apply, every such 
icense shall declare whether any generating station to be used in connection with 
e undertaking shall or shall not form part of the undertaking for the purpose of 
purchase under section 5 or section 7 ; 

(^) the grant of a license under this Part for any purpose shall not in any 
mnder or restrict the gi'ant of a license to another person within the same 
area of supply for a like purpose ; 

(/) the provisions contained in the Schedule shall be deemed to be in¬ 
corporated with, and to form part of, every license granted under this Part, save 

^^^y expressly added to, varied or excepted by the license, and 
^all, subject to any such additions, variations or exceptions which the Provincial 
overnnient is hereby empowered to make, apply to the undertaking authorised 
by the license : 

P - Provided that, where a license is granted in accordance with the provisions 
clause IX of the Schedule for the supply of energy to other licensees for dis- 


‘ i 


^ LEG. REF. “ Director of Military Works ” by S. 2 and Sch, I 

ncse words were substituted for the words Act XXXVII of 1925 . 
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tribution by them, then, in so far as such license relates to such supply, the provisions 
of clauses IV, V, VI, VII, VIII and XII of the Schedule shall not be deemed to 
be incorporated with the license. 

ip ♦ * * * ♦j 

4. (i) The Provincial Government may, if in 

of^icenS'^" amendment QpjiiiQn the public interest so requires, revoke a 

license, in any cf the following cases, namely :— 

(«) where the licensee, in the opinion of the Provincial Government makes 
wilful and unreasonably prolonged default in doing anything required of him 
by or under this Act ; 

{b) where the licensee breaks any of the terms or conditions of his license 
the breach of which is expressly declared by such license to render it liable to 
revocation ; 

(c) where the licensee fails, within the period fixed in this behalf by his 
license or any longer period which the Provincial Government may substitute therefor 
by order under sub-section (3), clause (Z»), and before exercising any of the powers 
conferred on him thereby in relation to the execution of works,— 

(1) to show, to the satisfaction of the Provincial Government that he is 
in a position fully and efficiently to discharge the duties and obligations imposed 
on him by his license, or 

fii) to make the deposit or furnish the security required by his license ; 

{(I) where the licensee is, in the opinion of the Provincial Government, 
unable, by reason of his insolvency, fully and efficiently to discharge the duties and 
obligations im.posed on him by his license. 

( 2 ) Where the Provincial Government might, under sub-section (i), revoke 
a icense, It may, instead of revoking the license, permit it to remain in force subject 
o such furthc! terms and conditions as it thinks fit to impose, and any further 

terms or conditions so imposed shall he binding upon, and be obsei'ved by, the 
licensee, and shall be of like force and effect as if they were contained in the license. 

(3) Where in its opinion the public interest so permits, the Provincial Govern¬ 
ment may, on the application or with the consent of the licensee, and if the licensee 
IS not a local authority, after consulting the local authority (if any) concerned,— 

e.rV, f a license as to the whole or any part of the area of supply upon 

such terms and conditions as it thinks fit, or I'l' i' i' . 

o r such alterations or amendments in the terms and conditions 

of a license, me udmg the provisions specified in section 3 , sub-section ( 2 ), clause 
( 7 ), as It thinks fit. ^ 

Provisions where license of j *e Provincial Government revokes, 

licensee, not bcinc; a local 4. sub-section (i ), the license of a Hcenscc, 

authority, is revoked. HOt being a locrd authority, the following provisions 

shall have effect, namely :— 

1' f . * ^ sfi 11 service a notice of the revocation 

upon the licensee, and, where the whole of the area of supply is included in the 

area lor which a single local authority is constituted, upon that local authority 
also, and shall in the notice fix a date on Avhich the revocation shall take effect ; 
and on and with effect from that date all the powers and liabilities of the licensee 
under this Act shall absolutely cease and determine ; 

the leeff ^ authority under clause (a), 

wifh authority may, within three months after the service of the notice, and 

the llei*^ consent of the Provincial Government by notice in writing, require 

locnl fthereupon the licensee shall' sell, the undertaking t^ the 
u 1011 y on payment of the value of all lands, buildings, works, materials 


LEG. REF. 

Sub-S. ( 3 ) was omitted by S. 2 and Sch. I 


Act XXXVIII of 1920 . 
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and plant of the licensee suitable to, and used by him for, the purposes of the 
undertaking, other than a generating station declared by the license not to form 
part of the undertaking for the purpose of purchase, such value to be, in case of 
difference or dispute, determined by arbitration ; 

Provided that the value of such lands, buildings, works, materials and plant 
shall be deemed to be their fair market-value at the time of purchase, due regard 
being had to the nature and condition for the time being of such lands, buildings, 
works, materials and plant, and to the state of repair thereof, and to the circum¬ 
stance that they are in such a position as to be ready for immediate working, and 
to the suitability of the same for the purposes of the undertaking, but without any 
addition in respect of compulsory purchase or of goodwill or of any profits which 

may be or might have been made from the undertaking, or of any similar con¬ 
siderations ; 


(r) where no purchase has been effected by the local authority under 
clause (i), and any other person is willing to purchase the undertaking, the Pro¬ 
vincial Government may, if it thinks fit, with the consent of the licensee or without 
the consent of the licensee in case the price is not less than that for which the 
local authority might have purchased the same, require the licensee to sell, and 
thereupon the licensee shall sell, the undertaking to such other person ; 

(^) where no purchase has been effected under clause (d) or clause (c) 
within such time as the Provincial Government may consider reasonable, or where 
the whole of the area of supply is not included in the area for which a single local 
authority is constituted, the Provincial Government shall have the option of pur¬ 
chasing the undertaking and, if the Provincial Government elects to purchase, the 
licensee shall sell the undertaking to the Provincial Government upon terms and 
conditions similar to those set forth in clause (b) ; 

(^) where a purchase has been effected under any of the preceding clauses,— 

(i) the undertaking shall vest in the purchasers free from any debts, mort¬ 
gages or similar obligations of the licensee or attaching to the undertaking : 

Provided that any such debts, mortgages or similar obligations shall attach 
to the purchase-money in substitution for the undertaking ; and 

. (ii) the revocation of the license shall extend only to the revocation of the 
^ghts, powers, authorities, duties and obligations of the licensee from whom the 
Undertaking is purchased, and, save as aforesaid, the license shall remain in full 
force, and the purchaser shall be deemed to be the licensee : 


Provided that where the Provincial Government elects to purchase under 
clause (d)j the license shall, after purchase, in so far as the Provincial Government 
IS concerned, cease to have any further operation ; 


, (/) where no purchase has been effected under any of the foregoing clauses, 

he licensee shall have the option of disposing of all lands, buildings, works, materials 
3nd plant belonging to the undertaking in such manner as he may think fit : 

^ Provided that, if the licensee does not exercise such option within a period 
ci SIX months from the date on which the same became exercisable, the Provincial 


„ NOTES, 

oec. 5 (/): Attachment of Property of 
whose licence has been revoked; 
Where the judgment-debtor is a licensee 
Whose licence under the Electricity Act has 

^^yuked, the Court when it has to con¬ 
sider whether under S. 60, C.P. Code, his 

P operty is or is not liable to attachment 
UQ sale in execution of the decree, has to 

“ear m mij^^ 5 ^ 

^ special law, the provi- 
ns under the C.P. Code are subject to 
y conditions regulating that procedure by 

C.CM.-^296 


the provisions of the Electricity Act. When 
a licence is revoked certain provisions laid 
down by S. 5 of the Act have an imperative 
effect and under those provisions the licensee 
has the option of disposing the property of 
the undertaking in such manner as he thinks 
fit under cl, (/) only. That clause is more 
or less residuary and comes into operation 
only when the preceding provisions in the 
earlier clauses have been complied with 

I.L.R. (1939) All. 901=1939 A.LJ. 983= 
1940 All. 24. 
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Government may forthwith cause the works of the licensee in, under, over, along 
or across any street to be removed and every such street to be reinstated, and 
recover the cost of such removal and reinstatement from the licensee ; 

(^j?) if the licensee has been required to sell the undertaking, and if the sale 
has not been completed by the date fixed in the notice issued under clause (a), 
the purchaser may, with the previous sanction of the Provincial Government, 
work the undertaking pending the completion of the sale. ^ 

6. (i) Where the Provincial Government revokes the license of a local authority 

under section 4, sub-section (i), and any person is 
Provisions where license of xvilHng to purchase the undertaking, the Provincial 
local authority ,s revoked. G„^„nment may, if it thinks fit, require the local 

authority to sell, and thereupon the local authority shall sell, the undertaking 
to such person on such terms as the Provincial Government thinks just. 

(2) Where no purchase has been effected under sub-section (i), the licensee 
shall have the option of disposing of all lands, buildings, works, materials and 
plant belonging to the undertaking in such manner as he may think fit : 

Provided that, if the licensee does not exercise such option within a period 
of six months from the date on which the same became exercisable, the Provincial 
Government may forthwith cause the works of the licensee in, under, over, along 
or across any street to be removed and every such street to be reinstated, and recover 
the cost of such removal and reinstatement from the licensee. 

7. (i) Where a license has been granted to anv person not being a local 

Purchase of undertaking. .authority, and the whole of the area of supply is included 

in the area for which a single local authonty is consti¬ 
tuted, the local authority shall, on the expiration of such period, not exceeding 
fifty years, and of every such subsequent period not exceeding twenty years, as 
shall be specified in this behalf in the license, have the option of purchasing the 
undertaking, and, if the loesl authority, with the previous sanction of the Provincial 
Government, elects to purchase, the licensee shall sell the undertaking to the local 
authority on payment of the value of all lands, buildings, works, materials and 
plant of the licensee suitable to, and used by him for, the purposes ^)f the under¬ 
taking, other than a generating station declared by the license not to form pait 
of the undertaking foi the purpose of purchase, such value to be, in case of 
difference or dispute, determined by arbitration : ‘ 

Provided that the value of such lands, buildings, works, materials and 
plant shall be deemed to be their fair market-value at the time of purchase, due 
regard being had to the nature and condition for the time being of such lands, 
buildings, works, materials and plant, and to the state of repair thereof, and to 
the circumstance that they are in such a position as to be ready for immediate 
working, and to the suitability of the same for the purposes of the undertaking : 

Provided also that there shall be added to such value as aforesaid such 
percentage, if any, not exceeding twenty per centum on that value as may be sped- 
fied in the license, on account of compulsory purchase. i 

(2) Where— 

(a) the local authority docs not elect to purchase under sub-section (i), or 

(b) the whole of the area of supply is not included in the area for which 
a single local authority is constituted, or 

(c) a licensee supplies energy from the same generating station to two or 
more areas of supply, each controlled by its own local authority, and has been 
panted a license in respect of each area o''supplv, the Provincial Government shall 
have the like option upon the like terms and conditions. 

(3) Where a purchase has been effected under sub-scction (i) or sub-scct}on 

(a) the undertaking shall vest in the purchasers free from any debts, mort¬ 
gages or similar obligations of the licensee or attaching to the pndcrtaldng: 
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*1, any such debts, mortgages or similar obligations shall attach 

to the purchase-money m substitution for the undertaking ; and 

L 11 K^^^i fhe license shall remain in full force, and the purchaser 

shall be deemed to be the licensee : 

cnh ^ where the Provincial Government elects to purchase under 

sub-section (2) the license shall, after purchase, m so far as the Provincial Government 
IS concerned, cease to have any further operation. 

Not less than two years’ notice in writing of any election to puichase 

under this section shall be served upon the licensee bv the local authority or the 
rrovmcial Government as the case may be. ' ^ 

( 5 ) Notwithstanding anything hereinbefore contained, a local authority 
may, with the previous sanction of the Provincial Government waive its option 
to purchase and enter into an agreement with the licensee for the working by him 
of the undertaking until the expiration of the next subsequent period referred to 
in sub-section (i), upon such terms and conditions as may be stated in such agree- 

8. Where, on the expiration^ of any of the periods refeired to in section 7, 

Provisions where no purchase (i) neither a local authority nor the Pro- 

and license revoked with Government purchases the undertaking and the 

consent of licensee. license is, on the application or with the consent of the 

1 1 M T ^he licensee shall have the option of dis¬ 

posing of all lands, buildiners, works, materials and plant belonging to the under¬ 
taking in such manner as he may think fit; 

y Provided that, if the licensee does not exercise such option within a period 

pt SIX months, the Provincial Government may proceed to take action as provided 
in section 5, clause (/), proviso, 

9 - (i) The licensee shall not, at any time without the previous consent in 

. writing of the Provincial Government, acquire, by 

assod^e^hrr^L!? ^wk^"other' 7 otherwi^sc, the license or the undertaking of, 

licensed undertakings or trans- associate himself SO far as the business of supplying 

fer his undertakings. energy is concerned with, any person supplying, or 

intending to supply, energy under any other license, 
ana, before applying for such consent, the licensee shall give not less than one 
month s notice of the application to every local authority, both in the licensee’s 

area of supply, and also in the area or district in which such other person supplies, 
or intends to supply, energy : 

Provided that nothing in this sub-section shall be construed to require the 
consent of the Provincial Government for the supply of energy by one licensee to 
another in accordance with the provisions of clause IX of the Schedule. 

(2) The licensee shall not at any time assign his license or transfer his 
undertaking, or any part thereof, by sale, mortgage, lease, exchange or otherwise 
without the previous consent in writing of the Provincial Government. 


NOTES. 

^ * charge’ is a 'transfer^ 
w'nn the meaning of sub-S. (2) of S. 9 
Act. 1941 A.L.J. 518=1941 All. 345 
Per Iqbal Ahmad, C.J .—Even 
u'?t?- ^ ^charge’ may not be a ‘transfer’ 

* A meaning of ihe Transfer of Pro- 
P O' Act, there is no adequate reason to give 

word transfer in 
Wectncity Act; the more so as the last 

til Act is not in pari materia with 

* J transfer of Property Act. The word 
is used in S. 9 ( 2 ) in a wide sense 

in the transactions which either DU xai aD It tu ^ irdllSier 

present or in future may lead to the of the properties to the trustees was void 


passing of the undertaking from one person 
to another. 196 I.C. 425=1941 A.L.J 158 
= 1941 All. 345 (F.B.). 

Sec. 9 (2) and (3).—^Where a licensee 
company for supply of electricity executed 
without the consent of Government, a de¬ 
benture trust deed whereby the whole under¬ 
taking was transferred to trustees for deben¬ 
ture-holders and also purported to create a 
mortgage over the entire property of the 
company and it further purported to create 
a charge over the property in favour of the 
debenture-holders, it was held that the deed 
so far as it intended to operate as a transfer 

A ___ • • 
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agret^nicnt rcicitir.g to 2.ny tr<insiiction of the nature described m 
sub-section (i) or sub-section (2), unless made with, or subject to, such consent as 
aforesaid, shall be void. 

10. Notwithstanding anything in sections 5, 7 and 
General power for Govern- 3^ ^he Provincial Government may, *[* * ♦jin 

ment to vary terms of pur- license to be granted under this Act,— 

{a) vary the terms and conditions upon which, and the periods on the 
expiration of which, the licensee shall be bound to sell his undertaking, or 


{b) direct that, subject to such conditions and restrictions (if any) as it 
may think fit to impose, the provisions of the said sections or any of them shall not 
apply. 


Annual accounts of licensee. 


II. (i) Every licensee shall, unless expressly exempted from the liability 

by his license, or by order in writing of the Provincial 
Government, prepare and render to the Provincial 
Government or to such authority as the Provincial Government may appoint in 
this behalf on or before the prescribed date in each year, an annual statement of 
accounts of his undertaking made up to such date, in such form and containing such 
particulars, as may be prescribed in this behalf. 


(2) The licensee shall keep copies of such annual statement at his office 
and sell the same to any applicant at a price not exceeding five rupees per copy. 


Works. 

12. (i) Any licensee may, from time to time but subject always to the terms 

and conditions of this license, within the area of supply, 

ways and tramways, CiOwn oi place cicctric supply-lincs witiiout tnc area 01 

supply without that area— 


LEG. REF. 

' The words “ with the previous sanction of 
the Governor-General in Council " were omitted 
by S. 2 and Sch, I of Act XXXVIII of if)2o. 

NOTES. 

in view of the provisions of S. 9 (2) of the 
Act and that it was similarly void in so far 
as it purported to create a mortgage but 
that it was valid in so far as it purported 
to create a charge which entitled the deben¬ 
ture-holders to rank as secured creditors in 
the winding up of the company. A charge 
could not be regarded as a transfer either 
in presenti or in fiituro. I.L.R. (1940) All. 
568=1940 A.L.J. 449=1940 All. 458. 

Words Uremsfer* and Umdertaking' are used 
in widest sense in this section. Where a 
licensee took in partners and the partner- 
ship-deed vested the buildings, machinery, 
books, papers and the licence of electricity 
in the partners, held, that it amounted to 
'transfer of undertaking* under this section. 

167 I.C. 707=1937 Rang. 47. 

Sec. 12.—The Act does not authorise a 
licensee to place any work on any private 
lands without the consent of the owner or 
occupier, except in the case provided for by 
the first proviso to S. 12 (1). But in the 
case of lands dedicated to public use, the 
licensee would be able to place its works 
without the consent of the authorities in 
charge of such lands and without paying 

any compensation for the same. The Local 


Government might while granting the licence 
insert a term in it regarding rent or compen¬ 
sation for the use of such lands and in such 
cases undoubtedly a duty to pay rent or 
compensation will arise. I.L.R. (1937) 2 
Cal. 746=41 C.W.N. 1045=1937 C. 521. 
The ordinary rule of law is that whoever 
owns the site is the owner of everything up 
to the sky and down to the centre of the 
earth, and such owner can, therefore, object 
to the laying of electric wire on his land al¬ 
though the line may be laid, more than 30 
feet above land. There is no law authoris¬ 
ing the District Magistrate to grant per¬ 
mission to an electric company to erect a 
post over the land of a person. 114 I.C. 
692=1929 L. 226. A post was erected on 
the land of a person. Permission from the 
District Magistrate for erecting it was ob¬ 
tained not before erecting but after institu¬ 
tion of suit by the owner of land. Lower 
Court dismissed the suit. Held, that High 
Court could not interfere with the decision, 

114 I.C. 692=1929 L. 226. The Civil 
Courts have no jurisdiction to decide as to 
whether a bracket should be fixed on a par¬ 
ticular private wall or not by a licensee 
under the Electricity Act and whether the 
person whose wall is being used should be 
given any compensation for it. It is entire¬ 
ly for the District Magistrate to decide 
these questions. 196 I.C, S47c:1941 Pesh, 
73. 
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{a) open and break up the soil and pavement of any street, railway or 
tramway ; 

[h) open and break up any sewer, drain or tunnel in or under any street, 
railway or tramway ; 

{c) lay down and place electric supply lines and other works ; 

{d) repair, alter or remove the same ; and 

[e) do all other acts necessary for the due supply of energy. 

( 2 ) Nothing contained in sub-section (i) shall be deemed to authorise 
or empower a licensee, without the consent of the local authority or of the owner 
and occupier' concerned, as the case may be, to lay down or place any electric 
supply-line, or other work in, through or against any building, or on, over or under 
any land not dedicated to public use whereon, wherever or whereunder any electric 
supply-line or work has not already been lawfully laid down or placed by such 
licensee : 


Provided that any support of an aerial line or any stay or strut required 
for the sole purpose of securing in position any support of an aerial line may be fixed 
on any building or land or, having been so fixed, may be altered, notwithstanding 
the objection of the owner or occupier of such building or land, if the District 
Magistrate or, in a Presidency-town ^[* *] the Commissioner of Police by 

order in writing so directs : 

Provided, also, that, if at any time the owner or occupier of any building 
or land on which any such support, stay or strut has been fixed shows sufficient 
cause, the District Magistrate or, in a Presidency-town *] the Commissioner 

of Police may by order in writing direct any such report, stay or strut to be removed 
or altered. 


( 3 ) When making an order under sub-section ( 2 ), the District Magistrate 
or the Commissioner of Police, as the case may be, shall fix the amount of com¬ 
pensation or of annual rent, or of both, which should in his opinion be paid by the 
licensee to the owner or occupier. 

( 4 ) Every order made by a District Magistrate or a Commissioner of Police 
under sub-section ( 2 ) shall be subject to revision by the. Provincial Government. 

( 5 ) Nothing contained in sub-section (i) shall be deemed to authorise or 
empower any licensee to open or break up any street not repairable by ^[the Central 
Government or the Provincial Government] or a local authority, or any railway or 
tramway, except such streets, railways or tramways (if any), or such parts thereof, 
as he is specially authorised to break up by his license, without the written consent 
bf the person by whom the street is repairable or of the person for the time being 
entitled to work the railway or tramway, unless with the written consent of the 
Provincial Government: 


Provided that the Provincial Government shall not give any such consent 
as aforesaid, until the licensee has given notice by advertisement or otherwise as the 
Provincial Government may direct, and within such period as the Provincial Govern¬ 
ment may fix in this behalf, to the person above referred to, and until all repre¬ 
sentations or objections received in accordance with the notice have been con¬ 
sidered by the Provincial Government. 


13 . (i) Where the exercise of any of the powers of a licensee in relation 

xj , to the execution of any works involves the placing 

0 ice of new works. works in, under, over, along or across any 

street, part of a street, railway, tramway, canal or waterway, the following pro¬ 
visions shall have effect, namely :— 


LEG. REF. 

*he words “ or Rangoon ” omitted by A.O., 

*937. 


2 Substituted for the words the Government ” 
by A.O., 1937. 
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{a) not less than one month before commencing the execution of the works 

(not being a service-line immediately attached, or intended to be immediately 

attached, to a distributing main, or the repair, renewal or amendment of existing 

works of which the character or position is not to be altered), the licensee shall 

serve upon the person responsible for the repair of the street or part of a street 

(hereinafter in this section rclerrcd to as “ the repairing authority ”) or upon the 

person for the time being entitled to work the railway, tramway, canal or 

waterway (hereinafter in this section referred to as “ the owner ”), as the case 

may be, a notice in writing describing the proposed works, together with a section 

and plan thereof on a scale sufliciently large to show clearly the details of the pro^^ 

posed works, and not in any case smaller than one inch to eight feet vertically and 

sixteen inches to the mile horizontally, and intimating the manner in which, and 

the time at which, it is proposed to interfere with or alter any existing works, and 

shall upon being required to do so by the repairing authority or owner, as the. 

case may be, from time to time give sucli further information in relation thereto 
as may be desired ; 


(b) if the repairing authority intimates to the licensee that it disapproves 
of such works, section or plan, or approves thereof subject to amendment, the 
licensee may, within one week of receiving such intimation, appeal to the Pro¬ 
vincial Government whose decision, after considering the reasons given by the 
repairing authority for its action, shall be final; 

(c) if the repairing authority fails to give notice in writing of its approval 
or disapproval to the licensee within one month, it shall be deemed to have approved 
of the works, section and plan, and the licensee, after giving not less than forty- 
eight hours’ notice in writing to the repairing authority, may proceed to carry 
out the works in accordance with the notice and the section and plan served under 
clause {a) ; 


[d) if the owner disapproves of such works, section or plan, or approves 
thereof subject to amendment, he may, within three weeks after the service of 
the notice under clause (a) serve a requisition upon the licensee demanding that 
any question in relation to the works or to compensation, or to the obligations 
of the owner to otheis in respect thereof, shall be determined by arbitration, and 
thereupon the matter shall, jmlcss settled by agreement, be determined by arbitration, 

{e) where no requisition has been served by the owner upon the licensee 
under clause (d), within the time named, the owner shall be deemed to have 
a.pproved of the works, section and plan, and in that case, or where after a requisi¬ 
tion for arbitration the matter has been determined by arbitration, the works may, 
payment or securing of compensation, be executed according to the notice 
and the section and plan, subject to such modifications as may have been deteif 
mined by arbitration or agreed upon between the parties. 

(J) where the works to be executed consist of the laying of any under- 

ground service-line immediately attached, or intended to be immediately attached, 

to a distributing main, the licensee shall give to the repairing authority or the 

owner, as the case may be, not less than forty-eight hours’ notice in writing of 
his intention to execute such works; 


(^) where the works to be executed consist of the repair, renewal or amend¬ 
ment 01 existing works ol which the character or position is not to be altered, the 
licensee shall, except in cases of emergency, give to the repairing authority, or 
to the owner, as the case may be, not less than forty-eight hours’ notice in writing 
of his intention to execute such works, and, on the expiry of such notice, such 

carried on with all reasonable 

despatch, and, if possible, both by day and by night until completed, 

• • licensee makes default in complying with any of these pro¬ 

visions, he shall make full compensation for any loss or damage incurred by reason 
thereof, and, where any difference or dispute arises as to the amount of such com¬ 
pensation, the matter shall be determined by arbitration. ; 
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(3) Notwithstanding anything in this section, the licensee may, in case 
of emergency due to the breakdown of an underground electric supply-line, 
after giving notice in writing to the repairing authority or the owner, as the case 
may be, ol his intention to do so, place an aerial line without complying with 
the provisions of sub-section (i) : 


Provided that such aerial line shall be used only until the defect in the under¬ 
ground electric supply-line can be made good, and in no case (unless with the 
written consent of the Provincial Government) I'or a period exceeding six weeks 
and shall be removed as soon as may be after such defect is removed.' 


14 . (i) Any licensee may alter the position of any pipe (not forming, in a 

• i. . p . . case where the licensee is not a local authoritv nart 

Alteration 01 pipes or wires. 1 1 i • 5 • . paiu 

ol a local autiionty s mam sewer), or of any wire under 
or over any place which he is authorised to open or break up, if such pipe or wire 
is likely to interfere with the exercise of his powers under this Act ; and any person 
may alter the position of any electric supply-lines or works of a licensee under or 
over any such place as aforesaid, if such electric supply-lines or works are likely to 
interfere with the lawful exercise of any powers vested in him. 

( 2 ) In any such case as aforesaid the following provisions shall, in the absence 
of an agreement to the contrary between the parties concerned, apply, namely :_ 


(a) not less than one month before commencing i 1 alteration, the licensee 
or other person desiring to make the same (hereinafter l this section referred to 
as “ the operator ”) shall serve upon the person for the time being entitled to the 
pipe, wire, electric supply-lines or works, as the case may be (hereinafter in this 
section referred to as “ the owner ’’), a notice in writing, describing the proposed 
alteration, together with a section and plan thereof on a scale sufficiently large to 
show clearly the details of the proposed works, and not in any case smaller than 
one inch to eight feet vertically and sixteen inches to the mile horizontally, and 
intimating the time when it is to be commenced, and shall subsequently give such 
further information in relation thereto as the owner may desire ; 


(i) within fourteen days after the service of the notice, section and plan 
upon the owner, the owner may serve upon the operator a requisition to the effect 
that any question arising upon the notice, section or plan shall be determined by 
arbitration, and thereupon the matter shall, unless settled by agreement, be deter¬ 
mined by arbitration ; 


(c) every arbitrator to whom a reference is made under clause (d) shall 
have regard to any duties or obligations which the owner is under, and may require 
the operator to execute any temporary or other works so as to avoid as far as possible 

interference therewith ; 

(</) where no requisition is served upon the operator under clause (d) within 
the time named, or where such a requisition has been served and the matter has 
been settled by agreement or determined by arbitration, the alteration may, upon 


- NOTES, 

oec. 14.— The defendants who were a 
corporation had obtained a licence under the 
P such licensees had put up an 

iiue,^ etc., on a certain street within 
tne Municipal district of the Municipality 

rl the plaintiffs. The Municipa- 

Uy having arranged with the N.-W. Rail- 
Company, that the latter should erect 
f!! ^be aerial line and poles had 

fff' shifted from their position. The plain- 
m s suit was for a declaration that the 
cst of removal should be borne by defend- 
^ts. He/d, that S. 14 of the Act applied 

anS Bombay District Municipal Act 

»na that plaintiffs must bear the cost of 


removal. 95 I.C. 226=:1926 S. 115. 

Secs. 14 and 19. —An operator cannot 
claim damages for acts of his own or done 
on his behalf and at his expense by the owner. 
Where a gas company was cut off from rea¬ 
sonable access to its own property by acts 
done in the exercise of its powers by the 
Electric Supply Company and those acts 
caused damage, detriment and inconvenience, 
held, that the damage claimed to have been 
suffered could be compensated under S. 19, 
and S, 14 did not apply and the gas com¬ 
pany could not be deprived of its remedies. 
16 Bom.L.R. 964=26 I.C. 892=1939 Bom. 
124. 
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payment or securing of any compensation accepted or determined by arbitration, 
be executed in accordance with the notice, section and plan and subject to such 
modifications as may have been detcimined by arbitration or agreed upon between 

the parties ; 

[e) the owner may, at any time berore tlie operator is entitled to commence 
the alteration, serve upon the operator a statement in writing to the effect that 
he desires to execute the alteration himself and requires the operator to give such 
security for the repayment of any expenses as may be agreed upon or, in default 
of agreement, determined by arbitration ; 

(/) where a statement is served upon the operator under clause (e), he 
shall not less than forty-eight hours betbre the execution of the alteration is required 
to be commenced, furnish such security and serve upon the owner a notice in 
writing intimating the time when the alteration is required to be commenced, and 
the manner in which it is required to be made ; and thereupon the owner may 
proceed to execute the alteration as rcquiied by the opeiatoi , 

{g) where the owner declines to comply, or does not, within the time and 
in the manner prescribed by a notice served upon him under clause (/), comply 
with the notice, the operator may himself execute the alteration ; 

{h) all expenses properly incurred by the owner in complying with a notice 
served upon him by the operator under clause (/) may be recovered by him from 

the operator. 

( 3 ) Where the licensee or other person desiring to make the alteration 
makes default in complying with any of these provisions, he shall make full com¬ 
pensation for any loss or damage incurred by reason thereof, and, where any 
difference or dispute arises as to the amount of such compensation, the matter 
shall be determined by arbitration. 

Laying of electric supply¬ 
lines or other works near j/j\ Where_ 

sewers, pipes or other electric ' ' 

supply-lines or works. 

(a) the licensee requires to dig or sink any trench for laying down any new 
electric supply-lines or other works, near to which any sewer, drain, watercourse 
or work under the control of the Provincial Government or of any local authority, 
or any pipe, syphon, electric supply-line or other work belonging to any duly authori¬ 
zed person, has been lawfully placed, or 

{b) any duly authorized person requires to dig or sink any trench for laying 
down or constructing any new pipes or other works, near to which any electric 
supply-lines or works of a licensee have been lawfully placed, , 

the licensee or such duly authorised person, as the case may be (hereinafter in this 
section referred to as “ the operator ”) shall, unless it is otherwise agreed upon 
between the parties interested or in case of sudden emergency, give to the Pro¬ 
vincial Government or local authority, or to such duly authorized person, Or to 
the licensee, as the case may be (hereinafter in this section refened to as “the 
owner ”), not less than forty-eight hours’ notice in writing before commencing to 
dig or sink the trench and the owner shall have the right to be present during the 
execution of the work, which shall be executed to the leasonable satisfaction of the 
owner. 

(2) Where the operator finds it necessary to undermine, but not to ^tcr, 
the position of any pipe, electric supply-line or work, he shall support it in position 
during the execution of the work, and before completion shall provide a suitable 
and proper foundation for it where so undermined. 

(3) Where the operator (being the licensee) lays any electric supply-ljt^^ 
across, or so as to be liable to touch, any pipes, lines or service-pipes or scrvice^l^es 
belonging to any duly authorized person or to any person supplying, transmitting 
or using energy under this Act, he shall not, except with the written ronsent, of 
such person and in accordance with section 34, sub-section (i), lay his clt^tfXC 
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supply-lines so as to come into contact with any such pipes, lines or seivice-nines 
or service-lines. 

( 4 ) Where the operator makes default in complying with any of the pro- 
Wrld by compensation for any loss or damage 

(6) Where the licensee is a local authority, the references in this section 

to the local authority and to sewers, drains, water-courses or works under its control 
shall not apply. 

Streets, railways, tramways, (i) Where any person, in exercise of any of 

jewers, drains or tunnels bro- the powers conferred by or under this Act onpnQ nr 
ken up to be reinstated without breaks up the soil or pavement of any street, railway 

or tramway, or any sewer, drain or tunnel, he shall— 

(a) immediately cause the part opened or broken up to be fenced and 
guarded ; 

(b) before sun-set cause a light or lights, sufficient for the warning of passengers 
to be set up and maintained until sunrise against or near the part opened or broken 
up I 

(c) with all reasonable speed fill in the ground and reinstate and make 
good the soil or pavement, or the sewer, drain or tunnel, opened or broken up 
and carry away the rubbish occasioned by such opening or breaking up ; and 

{d) after reinstating and making good the soil or pavement, or the sewer 
drain or tunnel, broken or opened up, keep the same in good repair for three 
months and for any further period, not exceeding nine months, during which 
subsidence continues. 

( 2 ) Where any person fails to comply with any of the provisions of sub¬ 
section (i), the person having the control or management of the street, railway 
tramway, sewer, drain or tunnel in respect of which the default has occurred* 
Daay cause to be executed the work which the defaulter has delayed or omitted 
to execute, and may recover from him the expenses incurred in such execution. 

( 3 ) Where any difference or dispute arises as to the amount of the expenses 
incurred under sub-section ( 2 ), the matter shall be determined by arbitration. 

17 * (0 A licensee shall, before laying down or placing, within ten yards 

^ of any part of any telegraph-line, any electric supplv- 

rity. telegraph-autho- other works ^[not being either service lines] 

or electric-supply lines for the repair, renewal or 
amendment of existing works of which the character or position is not to be altered) 
give not less than ten days’ notice in writing to the telegraph-authority, specifying— 

(а) the course of the works or alterations proposed, 

(б) the manner in which the works are to be utilized, 

(c) the amount and nature of the energy to be transmitted, and 

(if) the extent to, and manner in, which (if at all) earth returns are to be 

used; 

^nd the licensee shall conform with such reasonable requirements, either general 
special, as may be laid down by the tele^aph-authority within that period 
preventing any telegraph-line from being injuriously affected by such works 

^ alterations ; * 

Provided that, in case of emergency (which shall be stated by the licensee 
^ writing to the telegraph-authority) arising from defects in 'any of the electric 
supply.iines or other works of the licensee, the licensee shall be required to give 


‘Th 


LEG. REF. 

» ~ words were substituted for the words 

t being service-lines immediately attached 

C C M.—297 


or intended to be immediately attached to a 
distributing main ” by S. 4 of Act I of 1922. 
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only such notice as may be possible after the necessity for the proposed new works 

or alterations has arisen. r.,- ,r i--i^ 

(•2.) Where the works to be executed consist of the laying Tor placing] of 

sf^service line] T* * *] licensee shall, not less than forty-eight hours 

before commencing the work, serve upon the telegraph-authority a notice in writing 
of his intention to execute such works. 

,8 (il Save as provided in section 13, sub;section (3), nothing in this Part 

■ '■ ' shall be deemed to authorize or empower a licensee 

Aerial lines. j-q place any aerial line along or across any street, 

railway tramway, canal or waterway unless and until the Provincial Government 
■has communicated to him a general approval in writing of the methods of cons¬ 
truction which he proposes to adopt : 

Provided that the communication of such approval shall in no way relieve 
the licensee of his obligations with respect to any other consent required by or under 

this Act. 

(2) Where any aerial line has been placed or maintained by a licensee in 
breach of the provisions of sub-section (i), the Provincial Government may require 
the licensee forthwith to remove the same, or may cause the same to be removed 
and recover from the licensee the expenses incurred in such removal. 

4[ (0) Where any tree standing or lying near an aerial line, or where any 
structure or other object which has been placed or has fallen near an aerial line 
subsequently to the placing of such line, interrupts or interferes with, or is likely 
to interrupt or interfere with, the conveyance or transmission of energy or the 
accessibility of any works, a Magistrate of the first class or, in a Presidency-town 
®[* *], the Commissioner of Police may, on the application of the licensee, 

cause the tree, structure or object to be removed or otherwise dealt with as he 

thinks fit;] 

(4) When disposing of an application under sub-section (3), the Magis¬ 
trate or Commissioner of Police, as the case may be, shall, in the case of any tree 
in existence before the placing of the aerial line, award to the person interested in 
the tree such compensation as he thinks reasonable, and such person may recover 
the same from the licensee. 

^[Explanation .—For the purposes of this section, the expression “ tree 
shall be deemed to include any shrub, hedge, jungle-growth or other plant.] 


19. (i) A licensee shall, in exercise of any of the powers conferred by or 

^ j under this Act, cause as little damage, detriment and 

Compensation for damage, inconvenience as may be, and shall make full corn- 

pensation for any damage, detriment or inconvenience caused by him or by any 
one employed by him. 

(2) Save in the case provided for in section 12, sub-section (3)^ where any 

to a nuisance, in the exercise of the powers 
given by the Act and by tlie licence. Any 
infringement of .any private right could 
only be justified on proof of the fact that 
without infringing those rights, the dufe- 
imposed by the licence could not be carried, 
out. Considerations, of public welfare d6' 
not warrant an infringement of private- 
rights, unless it is expressly or by necessary 
implication authorised by statute. The duty 
cast on the licensee by S. 19 is enforceable 
at law. There is nothing in the Electrrcity*^ 
Act to relieve the licensee from the Iiabiljl3ps 
to an action for injunction restraining him 
from infringing the rights of others. 1939 
A,L.J. 19 ^I.l.k‘. ’^ 1935 ^)'All. 237 =^ 
All. 28 (>;*‘ y' .. : 

W-: v") \ 


LEO. REF. 

‘ These words were inserted by Act I of 1922. 

. ^ The word “ underground was omitted, ibid, 
• The words immediately attached or intend¬ 
ed to be immediately attached to a distributing 
fnain ** were omitted, ibid. 

*' * This sub-section was substituted by S. 5 
of Act I of 1922, 

® The words “ or Rangoon ” were omitted by 
A.O., 1937. ... 

' • These words were inserted by S. 5 of Act I 

of 1922. ; I 

I I * • • • 

« < * \ • • 
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.. _ ..NOTES. 

Sec. 19.— See 16 Bom.L.R. 964=26 I. 
C. '892=39;B. vl?4,' cited -ufideriS. WV' Sj > 
19 of the Adt primarily ‘proldbits* the licetri!' 
see from doing anything which may amount 





difference or dispute arises as to the amount or the application of such compen¬ 
sation, the matter shall be determined by arbitration. 

Supply. 

^[ig-A. For the purposes of this Act, the point at which the supply of energy 

by a licensee to a consumer shall be deemed to com¬ 
mence shall be determined in such manner as may be 
prescribed,] 

20 . (i) A licensee or any person duly authorised by a licensee may, at 

Power for licensee to enter informing the occupier 

premises and to remove fittings Ins intention, enter any premises to which energy 

or other appar^tas of licensee. been supplied by him, for the purpose of_ 


Point where supply is deli¬ 
vered. 


{a) inspecting and testing the electric supply-lines, meters, fittings, works 
and apparatus for the supply of energy belonging to the licensee ; or 

( 6 ) ascertaining the amount of energy supplied or the electrical quantity 
contained in the supply ; or 

(c) removing, where a supply of energy is no longer required, or where 
the licensee is authorised to take away and cut off such supply, any electric supply¬ 
lines, ^[meters,] fittings, works or apparatus belonging to the licensee. 

( 2 ) A licensee or any person authorized as aforesaid may also, in pursuance 
of a special order in this behalf made by the District Magistrate, or, in a Presidency- 
town 3[* *] by the Commissioner of Police, and after giving not less than twenty- 

four hours’ notice in writing to the occupier, enter any premises to which energy 
is or has been supplied, or is to be supplied, by him, for the purpose of examining 
and testings the electric wires, fittings, works, and apparatus for the use of energy 
belonging to the consumer. 

( 3 ) Where a consumer refuses to allow a licensee or any person authorised 
as aforesaid to enter his premises in pursuance of the provisions of sub-secticn ( 1 ) 
or sub-section ( 2 ), or, when such licensee or person has so entered, refuses to allow 
him to perform any act which he is authorised by those sub-sections to perform 
or fails to give reasonable facilities for such entry or performance, the licensee 
may after the expiry of twenty-four hours from the service of a notice in writing 
on the consumer, cut off the supply to the consumer for so long as such refusal 
or failure continues, but for no longer.] 


Restrictions on licensee’s 
controlling or interfering with 
of energy. 


21 . (i) A licensee shall not be entitled to prescribe 

any special form of appliance for utilising energy supplied 
by him, or save as provided by section 23 , sub-section 
( 2 ), or by section 26 , sub-section ( 7 ), in any way to 
control or interfere with the use of such energy : 


Provided that no person may adopt any form of appliance, or use of energy 
Supplied to him so as unduly or improperly to interfere with the supply by the 
licensee of energy to any other person. 

^[( 2 ) Subject to the provisions of sub-secticn (i), a licensee may, with 
me previous sanction of the Provincial Government given after consulting the 



^ LEG. REF. 

1 nis section was inserted by S. 6, Act I ol 

3 word was inserted by S. 7, ibid., 

A words “ or Rangoon ” were omitted by 

A-p. 1937. 

1 nis sub-section was added by S. 7 of Act 
^ of 1922. . 

‘ These sub-sections were inserted by S. 8, 

Act I of 1922. 7 

^ NOTES. ' 

21: Scope.—S. 21 which speaks to 


regulating the relations with consumers has 
nothing to do with the charges to be made 
for energy supplied. The section which 
deals with the matter is S. 23. 35 C W 
N. 933. ' * 

Sec. 21 (2).—The rule made by Khattar 
Electric Engineering and General Supply 
Co., Ltd., Dera Ismail Khan, providing that 
every consumer shall pay a minimum charge 
of Rs. 25 per annum, had not been made 
with the approval of die Government. The 
fact that in 1936 the Company had addressed 
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local authority where the licensee is not the local authority, make conditions not 
inconsistent with this Act or with his license or with any rules made under this 
Act to regulate his relations with persons who are or intend to become consumers, 
and’ may with the like sanction given after the like consultation add to or alter 
or amend any such conditions ; and any conditions made by a licensee without 
such sanction shall be null and void : 

Provided that any such conditions made before the 23 rd day of January, 
1922 shall, if sanctioned by fhe Provincial Government on application made 
by the licensee before such date as the Provincial Government may, by general 
or special order, fix in this behalf, be deemed to have been made in accordance 
with the provisions of this sub-section. 

( 3 ) The Provincial Government may, after the like consultation, cancel 
any condition or part of a condition previously sanctioned under sub-section ( 2 ) 
after giving to the licensee not less than one month’s notice in writing of its intention 

so to do.] 

i[ (4) ] Wheie any difference or dispute arises as to whether a licensee 
has prescribed any appliance or controlled or interfered with the use of energy in 
contravention of sub-section (i), the matter shall be either referred to an Electric 
Inspector and decided by him, or, if the licensee or consumer so desires, deter¬ 
mined by arbitration. 

22 . Where energy is supplied by a licensee, every person within the area 

of supply shall, except in so far as is otherwise pro- 
Obligation on licensee to yided by the terms and conditions of the license, be 
supply energy. entitled, on application, to a supply on the same terms 

as those on which any other person in the same area is entitled in similar circum¬ 
stances to a corresponding supply : 

Provided that no person shall be entitled to demand, or to continue to 
receive, from a licensee a supply of energy for any premises having a separate 
supply unless he has agreed with the licensee to pay to him such minimum annual 
sum as will give him a reasonable return on the capital expenditure, and will cover 
other standing charges incurred by him in order to meet the possible maximum 


LEG. REE. 

* Thi.s sub-sfction, which was originally 
numbered “ (2) ” was rcmtmbcrcil “ f.^'* ” hy 
S. 8 of Act T of 1922. 

NOTES. 

a letter to the Chief Engineer on the sub¬ 
ject and had received the reply that in the 
case of each consumer the recovery of the 
minimum charge was lawful from the date 
of the contract entered into by that consu¬ 
mer with the company is no approval of the 
rule and therefore the rule is ultra *vires. 

181 I.C. 345=1939 Pesh. 8 . 

Secs. 21 and 24.—S. 24 of the Elec¬ 
tricity Act authorises the licensee to cut off 
supply only of that premises the charge of 
which is in arrear. It does not authorise 
the discontinuation of supply to premises the 
charge of which has been paid off. A 
clause in the agreement between the licensee 
and the consumer, empowering the licensee 
to discontinue the supply to certain premises 
for non-payment of charges of other pre¬ 
mises of the consumer is inconsistent with 
S. 24 and is ultra zHres and unenforceable 
under S. 21 (2). The previous sanction of 
the Local Government for the insertion of 
such a condition, under S. 21 (2) of the 


Act, is invalid and unenforceable. 39 C.W. 
N. 526-61 C.L.J. 111=1935 Cal. 298. 

Sec. 22.-^S're 63 C. 1047 noted under 
S. 3 supra. There is nothing in the Act 
which bars, either expressly or impliedly, a 
suit for damages against licensee for failure 
to supply energ>' on proper requisition. 97 
I.C. 537=1926 Lah. 349. Before a consu¬ 
mer can be supplied electric power fr«m a 
new connection in substitution of an old one 
he must put in a fresh requisition in writing 
under paras. 4 and 5 of cl. ( 6 ) of the 
Schedule to the Act. 49 B. 182=26 Bom. 
L.R. 1206=1925 Bom. 120. A person en¬ 
titled to supply of energy under S. ^ of 
the Act, has a cause of action for a suit for 
damages on account of licensee’s failure to 
supply energy according to S. 22 and para, 
VI to the schedule. A Civil Court includ¬ 
ing the Judge, Small Cause Court has 
jurisdiction to entertain such suit. From 
the general scheme of the Act it is dear that 
most of the disputes are to be decided by 
arbitration. If the intention was to bar the 
civil remedy a similar provision would have 
been inserted for the breach of S. 22 also. 
1941 A.L.W. 450=1941 O.W.N. 606=1941 
All. 301=1941 A.LJ. 331. 
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demand for those premises, the sum payable to be determined in case of difference 
or dispute by arbitration. 

23 . (i) A licensee shall not, in making any agreement for the supply of 

r ^ , energy, show undue preference to any person, but 

made" without 3 prefe- aforesaid, make such charges for the supply 

rence. energy as may be agreed upon, not exceeding the 

limits imposed by his license. 

( 2 ) No consumer shall, except with the consent in writing of the licensee, 
use energy supplied to him under one method of charging in a manner for which a 
higher method of charging is in force. 

( 3 ) in the absence of an agreement to the contrary, a licensee may charge 
for energy supplied by him to any consumer— 

{a) by the actual amount of energy so supplied, or 

(b) by the electrical quantity contained in the supply, or 

(c) by such other method as may be approved by the Provincial Government. 

( 4 ) Any charges made by a licensee under clause (c) of sub-section ( 3 ) 
may be based upon, and vary in accordance with, any one or more of the following 
considerations, namely :— 

(a) the consumer’s load factor, or 

(b) the power factor of his load, or 

{c) his total consumption of energy during any stated period, or 

{d) the hours at which the supply of energy is required,] 

24 . ®[ (i) Where any person neglects to pay any charge for energy or any 


LEG. REF. 

^ These sub-sections were added by S. 9 of 
Act I of 1922 . 

* This par^raph was numbered as sub¬ 
section “ (i) ” by S. 10 , ibid. 

NOTES. 

Sec. 23 .—See 63 C. 1047 noted under 
3, supra. A consumer of electricity em¬ 
ploying electrical machinery is entitled with¬ 
in his own premises to use all reasonable 
tests which might be necessary to discover a 
cefect. It is not obligatory on any one, 
whatever machinery he may happen to use 
to call in an expert on every occasion when 
something goes wrong. A man is entitled, 

he is able, to remedy defects himself in 
nis own plant. If, in the case of electric 
supply^ it is a reasonable test for a consu- 
to use an electric lamp and if he bona 
Me uses a lamp for this purpose without 
permission, S. 23 has no application nor is 
He guilty under S, 39 as his action does not 
amount to dishonest abstraction of the com- 
mys electric energy. 151 I.C. 19=35 Cr. 
yd- 1274=1934 A. 320. Per Suhrawardy, 

words “such other” in cl. (c) of 
p. 23 (3) cannot be interpreted as prevent- 
Jne Government from utilizing either 
Hiethod with such modifications as they think 

u ^ C.W.N. 933=58 C. 1458=1932 C. 

Per Graham, J.—S. 23 ( 3 ) seems to 
sive the licensee the option of adopting any 
the three methods mentioned. 35 
y-W.N. 933=58 C. 1458. The consumer 
the supplier may enter into any agree¬ 
ment as to the charge for supply of energy 
Hbject to the limitation mentioned in S. 23. 
Where the rate agreed and sanctioned by 


Government was 7as. per unit plus Rs. 5 
per month per kilowatt of the rated capa¬ 
city of the consuming devices installed 
provided the combined charges shall not ex¬ 
ceed the flat rate of 8 as. per unit, held, 
that the charges for actual consumption and 
kilowatt were two parts of the same method 
of charging and that even if they were 
different it was infra vires of the Govern¬ 
ment to fix them under S. 23 (3) (c). 
The system adopted cannot be said to 
amount to a double system of charge and 
the consumer is bound to pay the charges 
as agreed. 35 C.W.N. 933=58 C. 1458. 

Sec. 23 (3) (c).—S. 23 (3) (c) contem¬ 
plates charges made on the basis of con¬ 
sumption. It does not authorise a licensee 
to levy minimum charges without any agree¬ 
ment with the consumer. Nor can the 
licensee invoke cl. (c) of S. 23 (3) to sup¬ 
port its claim for minimum charges when 
the Local Government has not exercised 
theii* powers under that clause by a notifica¬ 
tion under it. 63 Cal. 1047=40 C. W. N. 
789=1936 Cal. 265. 

Sec. 24: Powers under—Nature and 
EXTENT OF—Conditions of exercise.— The 
power to discontinue supply to a premises 
is power given in addition to the rights to 
realise the arrears by a suit; and this statu¬ 
tory power should be exercised in good 
faith and reasonably, and only as a last re¬ 
sort after all the formalities laid down in 
the Act had been complied with. 62 C. 886 
=39 C.W.N. 526=61 C.L.J. 111=1935 C. 
298. 

Notice. —The notice under this section is 
purely for the protection of the consumer, 
and no question of public policy is involved 
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*[sum, other than a charge for energy,] due from him 
Discontinuance of supply to a licensee in 

consumer neglecting to pay the licensee may, after giving not less than seven clear 
charge. days’ notice in writing to such person and without 

prejudice to his right to recover such charge or other 
sum by suit, cut off the supply and for that purpose cut or disconnect any electric 
supply-line or other works being the property of the licensee, through which energy 
mnv ho supplied, and may discontinue the supply until such charge or other sum, 
together with any expenses incurred by him in cutting off and re-connecting the 
supply, are paid, but no longer. 

2 [ ( 2 )] 3[* *] Where any difference or dispute has been referred under 

this Act to an Electric Inspector before notice as aforesaid has been given by the 
licensee, the licensee shall not exercise the powers conferred by this section until the 
Inspector has given his decision ; 

^[Provided that the prohibition contained in this sub-section shall not apply 
in any case in which the licensee has made a request in writing to the consumer 
for a deposit with the Electric Inspector of the amount of the licensee’s charges or 
other sums in dispute or for the deposit of the licensee’s further charges for energy 
as they accrue, and the consumer has failed to comply with such request.] 

25 . Where any electric supply-lines, meters, fittings, works or apparatus 

belonging to a licensee are placed in or upon any 
Exemption of electric supply premises, not being in the possession of the licensee, for 

aurchment in cSn‘cLs°™ ‘he purpose of supplying energy, such electric supply- 

lines, meters, fittings, works and apparatus shall not be 

liable to be taken in execution under any process of any Civil Court or in any pro¬ 
ceedings, in insolvency against the person in whose possession the same may be. 

26 . (0 In the absence of an agreement to the contiary, the amount of 

energy, supplied to a consumer or the electrical quantity 
contained in the supply shall be ascertained by means 
of a correct meter, and the licensee shall, if required by the consumer, cause the 
consumer to be supplied with such a meter : 

Provided that the licensee may require the consumer to give him security 
for the price of a meter and enter into an agreement for the hire thereof, unless 
the consumer elects to purchase a meter. i 

( 2 ) Where the consumer so enters into an agi'eement for the hire of a meter, 
the licensee shall keep the meter correct, and, in default of his doing so, the consumer 
shall, for so long as the default continues, cease to be liable to pay for the hire of 
the meter. 

( 3 ) Where the meter is the property of the consumer, he shall keep the 
meter correct, and, in default, of his doing so, the licensee may, after giving him 
seven days’ notice, for so long as the default continues, cease to supply energy through 
the meter. 


U 


LEG. REF. 

^ These words were substituted for the words 
other sum ”, Act I of 1922. 

* This paragraph was originally a proviso and 
was numbered sub-section “ (2) ”, ibid. 

® The words ” Provided that ” were omitted, 
ibid. 

* Proviso added by S. 10, Act I of 1922. 

NOTES. 

in it. So, it is open to the consumer to 
waive the notice if he so desires. 20 N.L. 
J. 200=171 I.C. 640=1937 Nag. 379. 

Sec. 24 and Sch., Cl. (vi).—The 


licensee must bear the charge of the service 
line whether the consumer has paid the ini¬ 
tial expenditure or not. The Hcensec can 
discontinue the supply of energy if the con¬ 
sumer’s installation is defective. In case of 
any alleged defect, the licensee can refer the 
matter to an electric inspector and he is to 
decide the matter.^ If energy is supplied to 
the consumer knowing that the installation 
is defective, the consumer will not pay for 
a new fuse or cut-out if the old melts on 
account of defective installation. 45 I.C. 
171. 
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( 4 ) The licensee or any person duly authorised by the licensee shall, at any 
reasonable time and on informing the consumer of his intention, have access to, 
and be at liberty to inspect and test, and for that purpose, if he thinks fit, take off 
and remove, any meter referred to in sub-section (i) ; and, except where the 
meter is so hired as aforesaid, all reasonable expenses of, and incidental to, such 
inspecting, testing, taking off and removing shall, if the meter is found to be otherwise, 
than correct, be recovered from the consumer and, where any difference or dispute 
arises as to the amount of such reasonable expenses, the matter shall be referred 
to an Electric Inspector, and the decision of such Inspector shall be final : 

Provided that the licensee shall not be at liberty to take off or remove, any 
such meter if any difference or dispute of the nature described in sub-section ( 6 ) 
has arisen until the matter has been determined as therein provided. 

( 5 ) A consumer shall not connect any meter referred to in sub-section (i) 
with any electric supply-line through which energy is supplied by a licensee, or 
disconnect the same from any such electric supply-line, without giving to the licensee 
not less than forty-eight hours’ notice in writing of his intention. 

( 6 ) Where any difference or dispute arises as to whether any meter referred 

to in sub-section (i) is or is not correct, the matter shall be decided, upon the 
application of either party, by an Electric Inspector, or by a competent person 
specially appointed by the Provincial Government in this behalf; and, where' 
the meter has, in the opinion of such Inspector or person, ceased to be correct, 
such Inspector or person shall estimate the amount of the energy supplied to the- 
consumer or the electrical quantity contained in the supply, during such time 
as the meter shall not, in the opinion of such Inspector or person, have been correct,' 
![**** where the matter has been decided by any person 'other 

than the Electric Inspector, an appeal shall lie to the Inspector, whose decision 
shall in every case be final ; but, save as aforesaid, the register of the meter shall,' 
in the absence of fraud, be conclusive proof of such amount or quantity : 

’^[Provided that, before either a license^ or a consumer applies to the Electric 
Inspector under this sub-section, he shall give to the other party not less than seven 

days’ notice of his intention so to do.] 

(7) In addition to any meter which may be placed upon the ^premises of 

a consumer in pursuance of the provisions of sub-section (i), the licensee may 
place upon such premises such meter, maximum demand indicator or other apparatus 
as he may think fit for the purpose of ascertaining or regulating either the amount 
of energy supplied to the consumer, or the number of hours during which the 
supply is given, or the rate per unit of time at which energy is supplied to the 
consumer, or any other quantity or time connected with the supply: 

Provided that the meter, indicator or apparatus shall not, in the absence 
of an agreement to the contrary, be placed otherwise than between the distributing 
niairi^ of the licensee and any meter referred to in sub-section (i) . 

Provided also, that, where the charges for the supply of energy depend 
wholly or partly upon the reading or indication of any such meter, indicator or 
apparatus as aforesaid, the licensee shall, in the absence of an agreement to the 
contrary, keep the meter, indicator, or apparatus correct; and the provisions of 
sub-sections ( 4 ), ( 5 ) and ( 6 ) shall in that case apply as though the meter, indicator 
or apparatus were a meter referred to in sub-section (i). 

Explanation,—h meter shall be deemed to be “ coiTect ” if it registers the 
amount of energy supplied, or the electrical quantity contained in the supply. 


j LEG. REF. 

The words “ on the basis of the previous 
®^PPjy’’ omitted by Act I of 1922 . 

This proviso was added, ibid. 

- NOTES. 

. aec. 26 (5) deals with a case of connect- 
“'g a new meter with the licensee’s supply 


line. R. 31 (1) of the Electricity Rules on 
the other hand does not deal with cases 
which S. 26 (5) contemplates. R. 31 (1): 
deals with the tampering of seals placed on 
a meter which is already working. There 
is therefore no conflict between S. 26 (5y 

and R. 31 (1). I.L.R. (1939) Bom. 496 

c=41 Bom.L.R. 878=1939 Bom. 480. 

# ^ * * 
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within the prescribed limits of error, and a maximum demand indicator or other 
apparatus referred to in sub-section (7) shall be deemed to be “correct” if it, 
complies with such conditions as may be prescribed in the case of any such indi¬ 
cator or other apparatus. 

27. Notwithstanding anything in this Act, the Provincial Government may, 

by order in writing, and subject to such conditions 
Supply of energy outside restrictions, ifany, as it thinks fit to impose, authorise 
area o supp y. licensee to supply energy to any person outside 

the area of supply, and to lay down or place electric supply lines for that purpose : 

Provided, first, that no such authority shall be conferred on the licensee within 
the area of supply of another licensee without that licensee’s consent, unless the 
Provincial Government considers that his consent has been unreasonably withheld : 

Provided, secondly, that such authority shall not be conferred unless the 
person to whom the supply is to be given has entered into a specific agreement 
with the licensee for the taking of such supply : 

Provided, thirdly, that a licensee on whom such authority has been conferred 
shall not be deemed to be empowered outside the area of supply to open or break 
up any street, or any sewer, drain or tunnel in or under any street, railway or 
tramway, or to interfere with any telegraph-line, without the written consent of the 
local authority or person by whom such street, sewer, drain or tunnel is repairable, 
or of the telegraph-authority, as the case may be, ^[unless the Provincial Government, 
after such inquiry as it thinks fit, considers that such consent has been unreasonably 
withheld.] 

Provided, fourthly, that, save as aforesaid, the provisions of this Act shall 
apply in the case of any supply authorised under this section as if the said supply 
were made within the area of supply. 


PART III. 

Supply, Transmission and Use of Energy by non-Licensees. 

28. (i) No person, other than a licensee, shall engage in the business ofsupply- 

„ . ... ing energy with the previous sanction of the Provincial 

licensTes^S cerSn casL Government and in accordance with such conditions 
licensees in certain cases. Provincial Government may fix in this behalf. 

and any agreement to the contrary shall be void : 

2 [* * ♦ ♦ * *] 

Provided ^[*] that such sanction shall not be given within the area for 
which a local authority is constituted, without that local authority’s consent, or 
within the area of supply of any licensee, without that licensee’s consent, unless 
the Provincial Government considers that consent has been unreasonably withheld. 

(2) Where any difference or dispute arises as to whether any personals or 
is not engaging, or about to engage, in the business of supplying energy within the 
meaning of sub-section (i), the matter shall be referred to the Provincial Govern¬ 
ment and the decision of the Provincial Government thereon shall be final. 

29* (i) The local authority may, by order in writing, confer and impose 

upon any person, who has obtained the sanction of the 

breakup streets?”' Provincial Government under section 28 to engage in 

^ the business of supplying energy, all or any of the powers 

L licensee under sections 12 to 19 both inclusive, and the provisions 

of the ^aid sections shall thereupon apply as if such person were a licensee under 

(2) A local authority, not being a licensee, shall, for the purpose of lighting 
any street, have the powers and be subject to the liabilities respectively conferred 



REt, 

‘Added by S. 12 of Act I of 1^22. 


• The firet proviso omitted by S. 13, ibid, 
•The word “also" omitted, by ibid: 
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and imposed by sections 12 to 19, both inclusive, so far as applicable, as if it were a 
licensee under Part II. 

(3) cases other than those for which provision is made by sub-section 

(i), the person responsible for the repair of any street may, by order in writing, 
confer and impose upon any person who proposes to transmit energy in such street 
^1 or any of the powers and liabilities of a licensee under sections 12 to 19 (both 
inclusive), in so far as the same relate to— 

(a) opening or breaking up of the soil or pavement of such street, or 

(b) laying down or placing electric supply-lines in, under, along or across 
such street, or 

(r) repairing, altering or removing such electric supply-lines, and thereupon 
the provisions of the said sections shall, so far as aforesaid, apply to such person 
as if he were a licensee under Part II. 


(4) If no order is made within fourteen days after the receipt of an appli¬ 
cation for the same under sub-section (i) or sub-section (3), the order so applied 
for shall be deemed to have been refused, and every order, and every refusal to 
make an order, under sub-section (i) or sub-section (3), shall be subject to revision 
by the Provincial Government. 


^[29A. The provisions of sub-sections (3) and (4) of section 18 and of the 

Explanation thereto shall apply in the case of any aerial 
line placed by any railway administration as defined 
in section 3 of the Indian Railways Act, 1890, as if 
references therein to the licensee were references to the 


Application of section i8 to 
aerial lines maintained by 
railways. 


railway administration.] 


Control of transmission and 
use of energy. 


ed, or 


30. (i) No person, other than a licensee duly 

authorized under the terms of his license, shall transmit 
or use energy at a rate exceeding two hundred and 
fifty watts,— 

{a) in any street, or 
(6) in any place, 

(i) in which one hundred or more persons are likely ordinarily to be assembl- 


(ii) which is a factory within the meaning of the ^Indian Factories Act, 
[1911], or, 

(iii) which is a mine within the meaning of the ^Indian Mines Act, 1901, 

®[or 

(iv) to which the Provincial Government, by general or special order, 
declares the provisions of this sub-section to apply], 

Without giving not less than seven clear days’ notice in writing of his intention to 
District Magistrate or, in a Presidency town, *, to the Commissioner of 
l^lice, and complying with such of the provisions of Part IV, and of the rules made 
hereunder, as may be applicable : 

Provided that nothing in this section shall apply to energy used for the 
public carriage of passengers, animals or goods on, or for the lighting or ventilation 

T ^ '■olling-stock of, any railway or tramway subject to the provisions of the 
ndian Railways Act, 1890 : 

Provided, also, that the Provincial Government may, by general or special 
^der and subject to such conditions and restrictions as may be specified therein, 
^empt from the application of this section or of any such provision or rule as 


IT leg., ref 

j inserted by S. 2 of Act XL of 1923. 

now the Factories Act, XXV of 1934. 

” figures were substituted for the figures 

’byS. i4ofActIofi922. 

C. CM.—298 


* See now the Indian Mines Act, IV of 1923. 

® The word or ” and sub-clause (iy) were 
inserted by Act I of 1922. 

® The words “ or Rangoon ** were omitted 

byA.O., 1937 * 
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aforesaid any person or class of persons using energy on premises upon or m con¬ 
nection with which it is generated, or using energy supplied under Part II in any 

place specified in clause (6). 

(2) Where any difference or dispute arises as to whether a place is or is not 
one in which one hundred or more persons are likely ordinarily to be assembled 
the matter shall be referred to the Provincial Government and the decision of 
the Provincial Government thereon shall be final. 

(3) The provisions of this section shall be binding on the Crown. 


PART IV. 
General. 


Protective Clauses. 

31. No person shall, in the generation, transmission, supply or use of energy, 

in any way injure any railway, tramway, canal or 
Protection of railways and ^ater-way or any dock, wharf or pier vested in or 
canals, docks, wharves and (.Qj^^-j-olled by a local authoiity, or obstruct or interfere 

with the traffic on any railway, tramway, canal or 

water-way. 

32. (i) Every person generating, transmitting, supplying or using energy 

(hereinafter in this section referred to as the “ operator ’*) 
Protection of telegraphic, reasonable precautions in constructing, 

nalim^Yines^'^^ electric sig- down and placing his electric supply-lines and 

n mg ines. Other works and in working his system, so as not 

injuriously to affect, whether by induction or otherwise, the working of any wire 
or line used for the purpose of telegraphic, telephonic or electric-signalling com¬ 
munication, or the currents in such wire or line. 

(2) Where any difference or dispute arises between the operator and the 
telegraph-authority as to whether the operator has constructed, laid down or placed 
his electric supply-lines or other works, or worked his system, in contravention of 
sub-section (i), or as to whether the working of any wire, line or current is or is not 
injuriously affected thereby, the matter shall be referred to ’[the Central Govern¬ 
ment] ; and ’[the Central Government], unless ^[it] is of opinion that the wire or 
line has been placed in unreasonable proximity to the electric supply-lines or works 
of the operator after the construction of such lines or works, may direct the operator 
to make such alterations in, or additions to, his system as may be necessary irl 
order to comply with the provisions of this section, and the operator shall make 
such alterations or additions accordingly : 

Provided that nothing in this sub-section shall apply to the repair, renewal 
or amendment of any electric supply-line so long as the course of the electric supply¬ 
line and the amount and nature of the energy transmitted thereby are not altered. 

(3) Where the operator makes default in complying with the requirements 
of this section, he shall make full compensation for any loss or damage incurred 
by reason thereof, and, where any difference or dispute arises as to the amount of 
such compensation, the matter shall be determined by arbitration. 

Explanation .—For the purposes of this section, a telegraph-line shall be 
deemed to be injuriously affected if telegraphic, telephonic or electric-signalling 
communication by means of such line is, whether through induction or otherwise, 
prejudicially interfered with by an electric supply-line or work or by any use made 
thereof. 

33' (0 accident occurs in connection with the generation, trans- 


LEG. REF. 

* Substituted by A.O., 1937. 

• This word was substituted for the word “ he** 
by S. 2 and Sch. I of Act XXXVIII of 1920 . 

® This sub-section was substituted by Act I of 

1922 . S, 15 . 


NOTES. 

Sec. 33.—It was held under the old sec¬ 
tion that its applicability was not confined 
to the accidents occurring in connection with 
the works of persons licensed under 
II and III of the Act, nor to cases in which 


S. 35] 
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Nnfirp nf t A mission, supply or use of energy in, or in connection 

inquiries ^^y part of the electric supply-lines or other 

, , , , , . works of any person, and the accident results or is 

l!f resulted in loss ol life or personal injury, such person shall give notice 

occurrence, and of any loss of life or personal injury, actually occasioned by 

within such time and to such authorities as the 
riovincial Crovernment may, by general or special order, direct.] 

Provincial Government may, if it thinks fit, require any Electric 
ancf r*eport—competent person appointed by it in this behalf, to inquire 

(a) as to the cause of any accident affecting the safety of the public, which 

may have been occasioned by or m connection with the generation, transmission 

supply or use of energy, or 

(b) as to the manner in, and extent to, which the provisic ns of this Act or 

01 any license or rules thereunder, so far as those provisions affect the safety of 
any person, have been complied with. ^ 

34 - (i) No person shall, in the generation, transmission, supply or use of 
Prohibition of connection energy, permit any part of his electric supplv-lines to 

with earth, and power for be connected with earth except so far as mav' be nies- 

2 SS fVi:''"' “ behalf o, may" be specially sLc,l?d 

by the Provincial Government. 

(2) If at any time it is established to the satisfaction of the Provincial Govern- 

that any part of an electric supply-line is connected with earth contrary 
to the provisions of sub-section (i), or ^ 

(b) that any electric supply-lines or other works for the generation, trans¬ 
mission, supply or u.se of energy are attended with danger to the public safety or to 
Human hte oi injuriously affect any telegraph-line, or 

(c) that any electiic supply-lines or other works are defective so as not to be 
in accordance with the provisions of this Act or of any rule thereundei-, 

the Provincial Government may by order in writing specify the matter complained 
ot and require the owner or user of such electric supply-lines or other works to 
remedy it m such manner as shall be specified in the order and may also in like 
manner forbid the use of any electric supply-line or works until the order is com- 
pued with or for such time as is specified in the order. 

Administralioti and rules. 

35 - (0 The Central Government may for the whole or any part of British 

Advisoi7 Boards. India, and each Provincial Government may for the 

Po, .. ^ province, by notification in the 

Gazette, * constitute an Advisory Board. 

Every such Board shall consist of a chairman and not less than two 
other members. 



^ LEG. REF. 

Ihe words “ or the local official Gazette, a^ 
case may be ” were omitted by A.O., 1937. 

NOTES. 

the accident actually resulted in personal in- 
T 686=18 M. L. 

J. 150=30 1.0. 444. 

Continuance in force of rctles and re- 

l^TIONS MADE UNDER ACT IX OF 1910 AND 
A —Pules made before the 

1937, under S. 37 of the 
ma/i ^.^j^^^ricity Act, 1910, and regulations 

ntX c 28th day of March, 1937, 

^er S. 28 of the Indian Boilers Act, 1923, 


by the Governor-General in Council shall, 
on and from the said dates respectively, be 
deemed to have been made under the said 
sections of the said Acts by the authority 
substituted for the Governor-General in 
Council by the Indian Electricity (Amend¬ 
ment) Act, 1937, and the Indian Boilers 
(Amendment) Act, 1937, respectively, and 
shall continue to be in force until superseded 
by rules or regulations made under the said 
sections of the said Acts by the (Central 
Electricity Board or the Central Boilers 
Board, as the case may be. (Vide S. 2 of 
Act XXIV of 1937.) 
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1 * 


2|- (g)] The Central Government or the Provincial Government as the case 

may be, may, by general or special order,— . , . , . „ , , „ 

3 [ (a) determine the number of members of which any such Board shall 
be constituted and the manner in which such members shall be appointed.] 

(b) ] define the duties and regulate the proceduie of any such Board, 

4[ ((;) ] determine the tenure of office of the members of any such Board, and 
4[ ] give directions as to the payment of fees to, and the travelling 

expenses incurred by, any member of any such Board in the performance of his 

duty. 

36. (i) The Central Government may, by notification in the official Gazette 

appoint duly qualified persons to be Electric Inspectors, 
Appointment of Electnc every Electric Inspector so appointed shall ®[in 

n.spec ors. relation to mines oil-fields and railways] exercise the 

powers and perform the functions of an Electric Inspector under this Act within 
such areas and subject to such restrictions as the Central Government may direct. 

(2) The Provincial Government may, by notification in the official Gazette, 
appoint duly qualified persons to be Electric Inspectors within such areas as may 
be assigned to them respectively ; and every Inspector so appointed shall ^[except 
in relation to mines, oil-fields and railways] exercise the powers and perform the 
functions of an Electric Inspector under this Act subject to such restrictions as the 
Provincial Government may direct. 

(3) In the absence of express provision to the contrary in this Act or any 
rule thereunder, an appeal shall lie from the decision of an Electric Inspector to 
the Gentral Goveinment or the Provincial Government, as the case may be ®[or, if 
the Gentral Government or the Provincial Government, as the case may be, by 
general or special order, so directs to an Advisory Board.] 

^[36A. (i) a Board to be called the Central Elec¬ 

tricity Board shall be constituted to exercise the powers 
conferred by section 37. 

(2) The Central Electricity Board shall consist of fifteen members namely :— 
{a) a chairman to be nominated by the Central Government; 

{b) one member to be nominated by each of the Provincial Governments 
of Madras, Bombay, Bengal, the United Provinces, the Punjab, Bihar, the Central 
Provinces ®fand Berar], Assam, the North-West Frontier Province, Sind and 
Orissa ; 

(r) one member, holding office for a period of three years to be nominated 
alternatively by the Provincial Government of Delhi and the Provincial Govern¬ 
ment of Ajmer-Merwara ; 

{d) one member to be nominated by the Chief Commissioner of Railways ; 

and 

(r) one member to be nominated by the Chief Inspector of Mines. 

(3) Any vacancy occurring in the Board otherwise than by the expiry of 
the term of office of the member refeired to in clause (^) of sub-section (2), shall 
be filled as soon as may be by a nomination made by the authority by whom the 
member vacating office was nominated. 

(4) The Board shall have full power to regulate by by-laws or otherwise 
its own procedure and the conduct of all business to be transacted by it. 

(5) The powers of the Central Electricity Board may be exercised not¬ 
withstanding any vacancy in the Board.] 


Central Electricity Board. 


LEG. REF. 

^ Sub-section (3) was omitted by S. 16 of Act 
I of 1922. 

* This sub-section which was originally num¬ 
bered “ (4) **, was renumbered “ (3) **, ibid. 

® This clause was inserted by S. 16 of 
Act I of 1922. 

^The original clauses (a), (A) and (r) were 


re-lettefed ( 6 ), (c) and (d) respectively, ibid* 

* These wordis were inserted by A.O., I9®7' 

® These words were inserted, S. 17 , of Act I of 
1922. 

’ This section was inserted by S. 3 of Act X 
of 1937 . 

® These words were inserted bo A.O., 1937« 
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37 - (i) The i[Cential Electricity Board] may make rules for the whole or 

Power for Board to make Jugulate the generation, 

rules. transmission, supply and use of energy and, generally, 

to carry out the purposes and objects of this Act. 

(2) In particular and without prejudice to the generality of the foregoing 
power, such rules may— ° ° 

(a) prescribe the form of applications for licenses and the payments to be 
made in respect thereof; 

(b) regulate the publication of notices ; 

(c) prescribe the manner in which objections with reference to anv anni; 

cation under Part II are to be made ; ^ 

{d) provide for the preparation and submission of accounts by licensees in 
a specified form ; 

(e) provide for the securing of a regular, constant and sufficient supply of 


LEG. REF, 

^ These words were substituted for the 
words Governor-General in Council by 4 

Act X of 1937. 

NOTES. 

Sec. 37.—The Power to make general 
rules for the whole of British India or any 
considerable part of it cannot make local 
control and the consideration of immediate 
local conditions unnecessary. Because in 
.their licence the electric company are em- 
pewered to_ have a generating station some¬ 
where within the limits of Madras, they are 
not free from the ordinary control of the 
local authority in respect of the steam boiler 
which they use to provide motive power for 
generation. [(1881) 6 A.C. 193, Ref.) 
Nor does the fact that it is a company of 
public utility with compulsory obligations to 
the public confer on it immunity from the 
wntrol of the local authority. [(1899) 2 
Q«B. 664; (1909) 2 K.B. 744; (1900) 82 
L.T. 562; (1909) 2 K.B. 138; (1903) 88 
b.T, 772, Ref.] 54 M. 364=1931 Mad, 152 
=^M.LJ. 551. 

Rules 31 and 37.-—The provisions of R. 
ol deal with the point of commencement of 
supply of energy by the licensee to the con¬ 
sumer and not with the question of control 
electric line as a matter of fact. 
R'_31 is one of the rules relating to the con¬ 
ditions of supply which is a matter of con¬ 
cern between the licensee and the consumer 
rather than a matter affecting the public; 
whereas R. 37 is one of the rules of pre- 
caution for the safety of the public. 1933 
K 70=11 Rang. 162=34 Cr.L.J. 1040. R. 

applies to all electric supply lines, and 
* H whether the case is govern¬ 

ed by R, 37 QY not, it is unnecessary to de¬ 
termine whether the line in question is a 
service-line or not. Under R. 37 the licen¬ 
see IS responsible that all electric supply 
mes under his control, even if they are on a 
dnsumer’s premises, are maintained in a 
ate condition. In truth and in fact the 
dnsumer gets the use of the control of the 


electric current only when it reaches his 
switch and not as soon as it passes through 

L r"’r 78 ' Th 

L.K. 8/8. I he contention that if the con¬ 
sumer elects to take a supply of energy from 
che licensee s distributing main at any point 
outside his premises, and receives the sun- 
ply through the licensee’s meter, and there¬ 
after It IS conveyed through a line which 
has been constructed by the consumer and at 
his cost, the obligation to keep in a safe 
condition the line and works from the point 
of commencement of supply (i.e., the meter) 
to the consumer’s premises and also the line 
and works on the consumer’s premises, is 
cast upon the consumer and not on the licen¬ 
see cannot be accepted, for it runs counter 
to the object and effect of the Electricity 
Act. The licensee is not entitled bv agree¬ 
ment with the consumer to release’himself 
from the obligation to see that the line, ap¬ 
paratus and works by which electricity is 
transmitted, so long as he retains control of 
them, are maintained in a safe condition be¬ 
cause this obligation is cast upon him not 
merely for the benefit of the consumer and 
the licensee, but also for the protection and 
in the interest of the public generally. Where 
therefore the licensee allows the stay wire 
in the road to be in an unsafe condition the 
licensee fails to perform an obligation im¬ 
posed upon him under the Act and is guilty 
of a breach of R. 37 and can be convicted 
under R. 107. But a conviction in the alter¬ 
native under R. 107 and S, 47 however is 
not in accordance with law, for, the case 
falls neither under S. 236 nor S. 367 (3) 
Cr. P. Code. 1933 Cr, C. 477=1933 R. 70, 
The evidence for the prosecution showed 
that when the officials of a licensee com¬ 
pany visited the premises of the accused the 
seals which the company had affixed to the 
meter placed upon the premises of the ac¬ 
cused had been removed. Held^ that the 
accused must be held responsible for remov¬ 
ing these seals and that his conviction under 
R. 106 read with R. 37 (4) was justified. 
116 I.C, 889=1929 L. 867. 
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energy by licensees to consumers and for the testing at various parts of the system 
of the regularity and sufficiency of such supply, and for the examination of the 
recoi’ds of such tests by consumers ; 

(f) provide for the protection of persons and property from injury by reason 
of contact with, or the proximity of, or by reason of the defective or dangerous 
condition of, any appliance or apparatus used in the generation, transmission, 
supply or use of energy ; 


Rule 40-A. —Bombay Government Noitfi- 

CATION DATED 15-11-1934- “ThEIR OWN 

works" — Interpretation of—“Works"— 
Meaning of. —The words “their own 
works” in the notification dated 15-11-1934, 
issued by the Government of Bombay under 
R. 40-A of the Electricity Rules, 1922, can¬ 
not be interpreted as being limited to works 
carried out on the premises of the various 
bodies referred to there. The words mean 
works carried out by the exempted bodies 
themselves or perhaps works belonging to 
them; and by “works" is meant the kind of 
works referred to in the rule and not the 
kind of works referred to in the definition 
in the Electricity Act. 43 Bom.L.R. 99. 
1941 Bom. 100. Sec also I.L.R. (1939) 
Bom. 496, 

Rule 48 of the Indian Electricity Rules 
1937, introduced by the Notification dated 
27-3-1937, did not come into force until 
22-3-1938; and R. 48 cannot therefore apply 
to any installation works carried out before 
22-3-1938, and after March, 1937. Nor 
would the old R. 40-A of the Electricity 
Rules, 1922, would apply, because under the 
Notification of 23-3-1937, ■ the old R. 40-A 
was superseded when the new rules were 
made applicable on 27-3-1937. S. 24 of the 
General Clauses Act of 1897 is of no avail 
in such a case and R. 40-A of the old cannot 
be regarded as superseded only when the 
new R. 48 came into force, because the 
notification of March, 1937, expressly super¬ 
seded the rules of 1922. 43 Bom.L.R. 99 
— 1941 Bom. 100. 

“Commercial premises" in the context of 
the classification rules for electric supply by 
an electric licensee means nothing more than 
“premises used for purposes of business." 
The words cannot be read as being in con¬ 
tradiction to trade premises. Premises used 
for running a coffee-hotel must be regarded 
as “Commercial premises” for the purpose 
of fixing rates for the supply of electric 

energy. 1941 M.W.N. 253=53 L.W. 359 
= (1941) 1 M.L.J. 411=1941 Mad. 439. 

Rule 106 framed under hex—Qmere .— 
Whether R. 106 of the rules framed under 
the Electricity Act is ultra vires of the rule 
making power conferred by S. 37 (4). 172 

I.C. 940=39 Cr.L.J. 206=18 Pat.L.T. 
986=A.I.R. 1938 Pat. 15. The definition 
of 'consumer' includes any person who is 
supplied with energy by a licensee, and any 
person whose premises are for the time 
being connected 'fbr the ‘purposed of a supply 
of energy with the Works of the licensee, 


Therefore in a prosecution for oflFences 
under sec. 44 and R. 106, prima facie it 
should be enough to prove either that energy 
was supplied for the use of the persons or 
that the persons were owners or occupiers 
of premises connected up with the licensee’s 
electric system. 172 I.C. 940=18 Pat.L. 
T. 986=1938 Pat. 15. It is clear from the 
provisions of S. 37 of the Electricity Act 
that R. 106 was one which the Government 
of India had power to make and the neces¬ 
sity of a rule fixing responsibility for the 
integrity of the seals of the meter fixed on 
the consumer’s premises is obvious. It is 
equally obvious that in case of a conviction 
under R. 106, although the breaking of a 
seal on a meter fixed on a consumer’s pre¬ 
mises is sufficient to render the consumer 
liable to a fine, the fine would be adopted to 
the circumstances of the case. 151 I.C. 
1039=1934 N. 245. Rule 106 is unreason¬ 
able and repugnant to the general principles 
of law, and is in excess of the powers con-, 
ferred by S. 37 (4). It is also inconsistent 
with the provisions of S. 44 of the Act. 
Consequently this rule is ultra vires of the 
Governor-General in Council and is there¬ 
fore invalid. 12 R. 515=35 Cr.L.I. 1364 
= 1934 R. 178. 

Rule 107.—R. 107 framed under S. 37 of 
the Act imposes penalties only on licensees 
and owners (t.r., experts). It is not appli¬ 
cable to consumers, who are not experts. 
The only rules which any non-expert can 
observe are Rr. 29 and 40-A which are pro¬ 
vided for bv Rr. 106 and 106-A. 60 Bom. 
770=37 Cr.L.T. 1124=38 Bom.L.R. 434= 
1936 Bom. 327. 

Under R. 123 it is not the workman who 
actually carries out the installation that is 
guilty of any offence; it is only the person 
under ^ whose immediate supervision the 
work is carried out that is liable to punish¬ 
ment under the rule. I.L.R. (1940) All. 
67=1940 All. 5=1939 A.L.J. 1032. 

Rule 62 (3) (n): Ltadility under— 

Civil rights, —The civil rights of a person 
would not in any way protect him against 
criminal liability for his acts and omissions 
under R. 62 (3) (a) of the Indian Electri- 
citj' Rules. He has every right to move 
against the Electric Supply Co., to have the 
wire removed from over his land, but the 
wire being where it is he is not justified in 
law in effecting additions and alterations iii 
his house making the aerial line running 
oyer land accessible otherwise than by the 
aid of a ladder or other special appliance. 

15 Pat.L.T. 761=1934 P. 523. 
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(S) for the purposes of electric traction regulate the employment of insulated 
returns, or of uninsulated metallic returns of low resistance, in order to prevent 
fusion or injurious electrolytic action of or on metallic pipes, structures oi subs¬ 
tances, and to minimise, as far as is reasonably practicable, injurious interference 
with the electric wires, supply-lines and apparatus of parties other than the owners 

of the electric traction system, or with the currents therein, whether the earth is 
used as a return or not ; 

(A) provide for preventing telegraph-lines and magnetic observatories or 
laboratories from being injuriously affected by the generation, transmission, supply 
or use of energy ; > t'r' / 

(i) prescribe the qualifications to be required of Electnc Inspectors ; 

(j) authorize any Electric Inspector or other officer of a specified rank and 
class to enter, inspect and examine any place, carriage or vessel in which he has 
reason to believe any appliance or apparatus used in the generation, transmission 
supply or use of energy to be, and to carry out tests therein, and to prescribe the 
facilities to be given to such Inspectors or officers for the purposes of such exa¬ 
minations and tests 


(/c) authorize and regulate the levy of fees for any such testing oi inspection 
and, generally for the services of Electric Inspectors under this Act ; 

(/) provide for any matter which is to be or may be prescribed ; 

(3) Any rules made in pursuance of clause (/) or clause (/t) of sub-section 

(2) shall be binding on the Crown]. 

(4) ] making any rule under this Act, the ^[Central Electricity Board] 
may direct that every breach thereof shall be punishable with fine which may 
extend to three hundred rupees, and, in the case of a continuing breach, with a 
further daily fine which may extend to fifty rupees. 

38 (i). The power to make rules under section 37 

Further provisions respect- shall be subject to the condition of the rules being made 

mg rules. after previous publication. 

(2) The date to be specified in accordance with clause (3) of section 23 
of the General Clauses Act, 1897) that after which a draft of rules proposed 
to be made under section 37 will be taken into consideration shall not be less than 
three months from the date on which the draft of the proposed rules was published 
for genera] information. 

4[-* * * * * 

(3) ] All rules made under section 37 shall be published in the Gazette 
of India, and on such publication shall have effect as if enacted in this Act. 

Criminal Offences and Procedure, 


39 * Whoever dishonestly abstracts, 

LEG. REF. ^ ^ 

The word “ and ” was omitted by S. lo of 
Act I of 1922 . 

* The word ‘*and”, clause (/) and sub-section 
3 ) were inserted and the original sub-section 
3 ) was re-numbered ( 4 ), ibid. 

These words were substituted for the words 

^overnor-General in Council by S. 4 of Act 

^ of * 937 . 

* Sub-section ( 3 ) was omitted and the original 
^b-section ( 4 ) re-numbered ( 3 ) by S. 5 ol Act 

^ of 1937. . ' 

NOTES. 

Secs. 37 and 38: Rules under. —Vali¬ 
dity of rules made and duly published by the 
^overnor-General can be canvassed in a 
law. 12 R. 515=35 Cr.L.J. 1364 
^1934 R. 178. The definite policy under¬ 


consumes or uses any energy shall be 

lying the penal rules framed under S. 37 
IS to make licensees and owners who ’ are 
experts, having, or supposed to have some 
knowledge of tlie technical matters relating 
to electricity liable for breaches of the 
rules. An owner as defined under the rules 
is a sort of quasi-licensee; a person who is 
not a licensee, but authorised by Govern¬ 
ment under Part III of the Act to supply 
energy. The rules, however, clearly are not 
part of the Act, and the provision in S. 38 
(4) giving them the same force as if they 
had been enacted by the Act does not make 
them so. 60 Bom. 770=37 Cr.L.J. 1124= 
38 Bom.L.R. 434=1936 Bom. 327. 

Sec. 39.—The word “dishonestly” is a 
legal expression having the same sense as 
that in which it is used in the Penal Code 
27 r.C. 591. 
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deemed to have committed theft within the meaning 
Theft of energy. Indian Penal Code ; and the existence of artificial 

means for such abstraction shall be primajacie evidence of such dishonest abstraction. 

40. Whoever maliciously causes energy to be wasted or diverted, or, with 

intent to cut off the supply of energy, cuts or injures, 
Penalty for maliciously vvast- attempts to cut or injure, any electric supDlv-line 

ing energy or injuring wor s. works, shall be punishable with imprisonment for a 

term which may extend to two years, or with fine which may extend to one thousand 
rupees, or with both. 

41. Whoever, in contravention of the provisions of section 28, engages in the 

business of supplying energy shall be punishable with 
Penalty for unauthorised fjj^^ which may extend to three thousand rupees and 

™censLs°*^ in the case of a continuing contravention, with a daily 

fine which may extend to three hundred rupees. 


NOTES. 

Burden of proof—Circumst.^ntial evi¬ 
dence. —S. 39 does not remove from prose¬ 
cution the burden of proving an offence 
against an individual. Such proof must 
naturally be circumstantial in cliaractcr. 
Where the person charged is the lessee or 
owner of the house and the consumer of the 
electricity (that is, the person who is offi¬ 
cially on the company’s books as the con¬ 
sumer in the particular house) and where 
there is a large and obvious erection on the 
roof of the house or in any part of the 
house, where it could not possibly escape the 
notice of the consumer and where in addi¬ 
tion the person charged is the only person 
who would gain advantage from the theft 
of the electricity, the charge under S. 39 is 
made out. 146 I.C. 814=:1933 A.L.J. 1175. 
S. 39 does not say that dishonest abstrac¬ 
tion or consumption or use of energy is 
theft. S. 39 means no more than that the 
offender is to be tried in the same way as 
if he had committed the offence of theft. 
1936 Cal. 753. Abstraction is not always a 
necessary ingredient for an offence under 
S. 39. The consuming of electricity and 
the regular causing of the record of that use 
in the shape of the figures on the dials in 
the meters to be altered, amounts to a dis¬ 
honest user within the meaning of S. 39, 
and the persons causing or allowing the 
alteration of the figures on the dial must be 
deemed to have committed theft within the 
meaning of S. 379, Penal Code. 1936 C. 
753. 

Offence under Section — Consumer 

USING F-LECTRICAL MACHINERY— fidc, 
CONDUCT. —A consumer employing electrical 
machinery is entitled within his own pre¬ 
mises to use all reasonable tests which might 
be necessary to discover a defect. It is not 
obligatory on any one, whatever machinery 
he may happen to use, to call in an expert on 
every occasion when something goes wrong. 
A man is entitled, if he is able, to remedy 
defects himself in his own plant. If, in the 
electric supply, it is reasonable for a con¬ 
sumer to use an electric lamp and \\t hona 
fide uses a lamp for this purpose without 
permission, S. 23 has no application nor is 


he guilty under S. 39 as his action does not 
amount to dishonest abstraction of the com¬ 
pany’s electric energy. 151 I.C. 19=35 Cr. 
L.T. 1274=1934 A, 320. 

Secs. 39 and 44 (c).—S. 39 dispenses 
with direct proof of abstraction by the ac¬ 
cused person, but does not indicate the per¬ 
son who is to be held liable for the con¬ 
structive abstraction, S. 44 (c) also 

enables a presumption to be raised, under 
certain circumstances, that the prevention of 
a meter from duly registering itself has been 
knowingly and wilfully caused by the con¬ 
sumer in whose custody or control the meter 
is proved to be. But the prosecution can¬ 
not avail itself of this statutory presump¬ 
tion as against an accused person unless 
that person is shown to he a consumer within 
the meaning of S. 2 (c). 1938 P.W.N. 
182=19 Pat.L.T. 141=A.I,R. 1938 Pat. 
243. Where an offence falls under both 
Ss. 39 and 44 (c), the mere fact that a 
charge could have been made under S. 44 
(c) does not prevent a charge made under 
S. 39 from being properly made especially 
where the ofTence under S. 39 is clearly 
established. S. 39 is in fact the major 
offence. 65 I.A. 158=42 C.W.N. 621= 
1938 P.C. 13()=(1938) 1 M.LJ. 647 (P. 
C.). Sc. 39 and 44, Electricity Act, are to 
he considered as separate enactments for 
purposes of S, 26, General Clauses Act. 
1936 Cal. 753. 

Secs. 39 and 50: Theft of electric 
ENERGY—Persons authorised to prosecute. 
—S. 39 creates an offence, and prosecution 
for the theft of electric energy can be in*- 
stituted only by one of the persons mention¬ 
ed in S. 50. Where the prosecution is not 
instituted at the instance of the Government 
or an Electric Inspector but by the Execu¬ 
tive Officer of a Cantonment Board who are 
licensees for distribution of electric energy, 
the proceedings are liable to be quashed in 
the absence of evidence to show that the 
Executive Officer has authority from the 
Board to institute the proceedings, as he 
cannot be deemed to be an aggrieved • person 
within the meaning of S. 50. 37 P,L.R. 
758. 
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Penalty for illegal or defec¬ 
tive supply or for non-com¬ 
pliance with order. 


42 . Whoever— 


(a) being a licensee, save as permitted under section 27 or section 51 or 
by his license, supplies energy or lays down or places any electric supply-line or 
works outside the area of supply ; or, 

{b) being a licensee, in contravention of the provisions of this Act or of the 
rules thereunder 01 in breach of the conditions of his license and without reasonable 
excuse, the burden of proving which shall Jie on him, discontinues the supply of 
energy or fails to supply energy ; or 

(c) makes default in complying with any order issued to him under section 24 , 
sub-section ( 2 ) ; 

shall be punishable with fine which may extend to one thousand rupees and in 

the case of a continuing offence or default, with a daily fine which may extk.d 
to one hundred rupees. ^ 


43 . Whoever in contravention of the provisions of section 30 , transmits or 
f 11 r . energy without giving the notice required therebv 

Sion or use of energy. sltall be punishable with fine which may extend to 

•, n five hundred rupees, and, in the case of a continuing 
onence, with a daily fine which may extend to fifty rupees. ® 


Penalty for interference with 
meters or licensee’s works and 44 . Whoever 

for improper use of energy. 


{a) connects any meter referred to in section 26 , sub-section (i) or any 
meter, indicator or apparatus referred to in section 26 , sub-section ( 7 ) with any 
electric supply-line through which energy is supplied by a licensee, or disconnects 
the same from any such electric supply-line, without giving to the licensee 
forty-eight hours’ notice in writing of his intention ; or 

(b) lays, or causes to be laid, or connects up any works for the purpose of 
communicating with any other works belonging to a licensee, without such licensee’s 
consent ; or 

(r) maliciously injures any meter referred to in section 26 , sub-section (i) 
or any meter, indicator or apparatus referred to in section 26 , sub-section ( 7 ) 
or wilfully or fraudulently alters the index of any such meter, indicator, or apparatus 
or prevents any such meter, indicator or apparatus from duly registering ; or ^ 


NOTES. 

Sec. 44.—The latter part of S. 44 of the 
Act does not exonerate the -prosecution from 
discharging the onus which lies on it to show 
that there has been improper use of the 
energy of a licensee, but merely provides 
that in case there has been such improper 
use, the consumer himself will not be able 
to avoid the liability by saying that the 
energy was used by some person over whom 
he had no control. I.L.R. (1940) 2 Cal. 
571. Presumption under—When to be 
raised—not available against a person not 
proved to be consumer. 1938 P.W.N. 182 
=19 Pat.L.T. 141=1938 Pat. 243. 5*^^ 
also I.L.R. (1940) 2 Cal. 571. In prose¬ 
cution for offences under this section prima 
facte it is enough to prove either that energy 
was supplied for the use of the persons or 
that the persons were owners or occupiers 
of premises connected up with the licensee’s 

T OQ^ system. 1938 Pat. 15=18 Pat.L. 

^ • 986 • 

,, 4^4 (b) OF THE Act does not require 

that the “works” laid or connected up with 

C.G.M.—299 


any other works belonging to the licensee 
must also be works belonging to the licensee. 

^ 496=41 Bom.L.R. 878 

= 1939 Bom 480. “Works” as defined by 
S. 2 (w) of the Electricity Act, include 
electric supply lines. The point at which 
the supply of energy by a licensee to a son- 
sumer shall be deemed to commence, where 
the amount supplied is ascertained by meter 
is the point at which the conductor enters 

b. 19-A of the Act. The supply line up to 
the point at which it enters the meter consti¬ 
tutes works” within the meaning of S 2 
(n). Where a person therefore removes 
the meter board to a new position, after 
breaking open the seals which had been 
placed by the licensee upon the meter, laying 
additional lines from the former position of 
the meter up to its new position, his act 
amounts to an offence under S. 44 (&) of 
the Electricity Act as well as an offence 
under R. 31 (1) read with R. 122 (a) of 
the Electricity Rules. I.L.R. (1939) Bom 
496=41 Bom.L.R, 878=1939 Bom, 480 
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[d) improperly uses the energy of a licensee ; 

shall be punishable with fine which may extend to ^[fiye hundred] rupees, and, 
in the case of a continuing offence, with a daily fine which may extend to ^[fifty] 
rupees j. and ^[if it is proved that any artificial means exist] for making such con¬ 
nection as is referred to in clause (rt) or such communication as is refeired to in clause 
{b) or for causing such alteration or prevention as is referred to in clause (r) or 
for facilitating such improper use as is referred to in clause {d) ^[and that] the 
meter, indicator or apparatus is under the custody or control of the consumer, 
whether it is his property or not, ^[it shall be presumed, until the contrary is proved,] 
that such connection, communication, alteration, prevention or improper use, as 
the case may be, has been knowingly and wilfully caused by such consumer. 

^5. Whoever maliciously extinguishes any public lamp shall be punishable 

with imprisonment for a term which may extend to 
Penalty for extinguishing months, or with fine which may exten’d to three 
public lamps. hundred rupees, or with both. 

46. Whoever negligently causes energy to be wasted or diverted, or negli¬ 

gently breaks, throws down or damages any electric 
Penalty for negligently wast- supply-line, post, pole or lamp or other apparatus con¬ 
ing energy or injuring works. nected with the supply of energy, shall be punishable 

with fine which may extend to two hundred rupees. 

47. Whoever in any case not already provided for by sections 39 to 46 (both 

inclusive), makes default in complying with any of the 
Penalty for offences not provisions of this Act, or with any order issued under 
otherwise provided for. ^ licensee, with any of the conditions 

of his license, shall be punishable with fine which may extend to one hundred 
rupees, and, in the case of a continuing default, with a daily fine which may extend 
to twenty rupees : 

Provided that, where a person has made default in complying with any of 
the provisions of sections 13, 14, 15, 17 and 32, as the case may be, he shall not be 
so punishable if the Court is of opinion that the case was one of emergency and 
that the offender complied with the said provisions as far as was reasonable in 
the circumstances. 

48. The penalties imposed by sections 39 to 47 (both inclusive) shall be in 

addition to, and not in derogation of, any liability in 
Penalties not to affect other respect of the payment of compensation or, in the case 
liabilities. ^ licensee, the revocation of bis license, which the 

offender may have incurred. 


LEG. REF. 

^ These words were substituted for the words 
“ three hundred ” by S. 19 of Act I of 1922. 

® This word was substituted for the word 

“ thirty ibid, . r a 

* These words were substituted for the words 

** the existence of artificial means, ibid. 

^ These words were substituted for the words 

“ shall, where,” ibid. ^ r u j 

* These words were substituted for the words 

“ be prima fade evidence,” ibid. 


* 

NOTES. 

Sec. 44 (d): Prosecution undm—Onus 

OF PROOF.— The latter part of S. -W of the 
Electricity Act does not exonerate the prose¬ 
cution from discharging the onus which lies 
on it to show that there has been imprbpfcr 
use of the energy of a licensee, li“l 
provides that in case there has been such 


improper use, tlie consumer himself will not 
be able to avoid the liability by saying that 
the energy was used by some person over 
whom he had no control. I.L.R. (1^) 

2 Cal. 5711=1941 Cal. 87. 

Sec. 47.—A conviction in the alternative 
under R. 107 and S. 47 is not in accordance 
with law. See 1933 Cr.C. 477=A.LR. 
1933 R. 70 cited under S. 37. S. 47 deals 
in terms with default in complying with any 
of the provisions of the Act, or with any 
order issued under it, or in the case of a 
licence with any of the conditions of his 
licence; but it does not deal with a breach 
of any of the rules made under the Act. 
Section cannot be held by implication to 
provide a penalty for breach of the rules 
also. 69 Bom. 770=37 Cr.L.J. 1124er38 
Bom.L.R. 434=1936 Bom, 327, ^ • 
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49. The provisions of sections 39, 40, 44, 45, and 46 shall, so far as they are 

applicable, be deemed to apply also when the acts 
Penalties where works be- made punishable thereunder are committed in the case 
long to Government. energy supplied by or of works belonging to, ^[any 

Government in British India]. 


50. No prosecution shall be instituted against any person for any offence 

^ , . against this Act or any rule, license or order there- 

nstitution of prosecutions. under, except at the instance of the Government or 

an Electric Inspector, or of a person aggrieved by the 
same. 


Supplementary. 

51. Notwithstanding anything in sections 12 to 16 (both inclusive) and 

sections 18 and 19, the Provincial Government may 

Exercise in certain cases of writing, for the placing of appliances and 

powers of telegrap -au o ty apparatus for the transmission of energy, confer upon 

any public officer or licensee, subject to such conditions 
and lestrictions (if any) as the Provincial Government may think fit to impose, and 
to the provisions of the Indian Telegraph Act, 1885, any of the powers which the 
telegraph-authority possesses under that Act, with respect to the placing of telegraph- 
lines and posts for the purposes of a telegraph established or maintained by the 
Government or to be so established or maintained. 


52. 

Arbitration. 


Where any matter is, by or under this Act, directed to be determined 

by arbitration, the matter shall, unless it is otherwise 
expressly provided in the license of a licensee be 
determined by such person or persons as the Provincial Government may nominate 
in that behalf on the application of either party ; but in all other respects the 
arbitration shall be subject to the provisions of the ^[ * ] Arbitration Act, ^[1940]. 

^ , 53- (0 Every notice, order or document by or 

Service of notices, orders or under this Act required or authorised to be addressed to 
ocuments. ^^y person may be served by post or left,— 

(iz) where ^[the Central Government or the Provincial Government] is 
the addressee, at the office of ^[such officer as the Central Government or the 
Provincial Government, as the case may be, may designate in this behalf;] 

«[ (aa) where the Federal Railway Authority is the addressee, at the office 
of the Authority ;] 

{b) where a local authority is the addressee, at the office of the local authority ; 

Legislature intended S. 50 to apply to ar 
T nature. 165 I.C. 689z=193e 

A.L.J 955—1936 All. 742. The phrase “al 
the instance of m S. 50 means merely a1 
the solicitation of or at the request of 
Where a prosecution under the Act is in- 
stituted by the police on report from the 
Electric Company whose officers come into 
Court and give evidence, the prosecution 
really at the instance of the Electric Com¬ 
pany who is a ‘person aggrieved’, although 
they may not make the immediate complainl 
on which the Magistrate takes cognizance oi 
the offence. (Ibid.) A licensee-company ic 
a person aggrieved” within the meaning oi 

S. 50. 116 I.C. 889=1929 L. 867. So alsc 

a person who is directly in charge of ar 
Electric Company such as its Chief Resi¬ 
dential Engineer. 1938 Pat. 15i=18 Pat T 

T. 986=172 I.C. 940. also 3S V\ 
R. 753, cited under S. 39, supra^ 


LEG. REF. 

^ These words were substituted for the words 

“the Government” by A.O., 1937- 

* The word “ Indian ” was omitted by Act 

XXXII of 1940. 

* Substituted by Act X of 1940. 

* These words were substitued for the words 
the Government” by A.O., 1937 * 

^ These words were substituted for the words 
“ the Secretary in the Public Works Department , 
by S. 21 of Act I of 1922. 

*This clause was inserted, by A.O., 1937 - 

NOTES. 

Sec. 50.—S. SO of the’ Act applies to a 
prosecution under S. 379, I.P. Code, read 
with S. 39 of the Act for the theft of 
electricity. An offence of this nature is an 
offence against the Electricity Act as it 
would not have been an offence under S. 379, 
I.P. Code, if it had not been for the provi¬ 
sions of S. 39 of that Act. It is an offence 
which is created by that section and the 
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fc) where a company is the addressee, at the registered office of the Com¬ 
pany or in the event of the registered office of the Company not being in India, 

at the head office of the Company in India ; , , , , 

[d) where any other person is the addressee, at the usual or last known 

place of abode or business of the person. a , ■ . 

(2) Every notice, order or document by or under this Act required or 
authorized to be addressed to the owner or occupier of any premises shall be 
deemed to be properly addressed if addressed by the description of the owner 
or ‘‘occupier’’ of the premises (naming the premises), and inay be served by 
delivering it or a true copy thereof, to some person on the premises, or, if there is 
no person on the premises to whom the same can with reasonable diligence be 
delivered, by affixing it on some conspicuous part of the premises. 

Every sum declared to be recoverable by section 5, clause (/), section 6, 

, sub-section (2), section 14, sub-section (2), clause (A), 

ab{^Tnd\7 cfr.ryovhro"; section ,6, sub-section (2), section 18, sub-section (2) 

Qf Act. or sub-section (4)) section 26^ sub-section (4) snd 

every fee leviable under this Act, may be recovered, on application to a Magistrate 
having jurisdiction where the person liable to pay the same is for the time being 
resident, by the distress and sale of any movable property belonging to such person. 

The Provincial Government may, by general or special order, authorise 

the discharge of any of its functions under section 13 
Delegation of certain func- qj. section h8, ^[or section 34, sub-section (2)] or 
tions of Provincial Govern- sub-clause (2), or clause XIII of the Schedule 

ment to Electric Inspectors. Electric Inspector. 

No suit prosecution or other proceeding shall lie against any public 
^ ’ officer, or any servant of a local authority, for anyr 

Protection for acts done in thing done, or in good faith purporting to be done, 
good faith. under this Act. 

(i) In section 40, sub-section (i), clause (A), and section 41, sub-section (5), 

of the Land Acquisition Act, 1894, the term “work” 
Amendment of the Land shall be deemed to include electrical energy supplied, 

Acquisition Act, 1O94. or to be supplied, by means of the work to be constructed. 

(2) The Provincial Government may, if it thinks fit, on the application 
of any person, not being a company, desirous of obtaining any land for the purposes 
of his undertaking, direct that he may acquire such land under the provisions of 
the Land Acquisition Act, 1894, in the same manner and on the same conditions 
as it might be acquired if the person were a company. 

58. (i) The Indian Electricity Act, 1903, is 

hereby repealed : 

Provided that every application for a license made and every license granted 
under the said Act shall be deemed to have been made and granted under this Act. 

(2) Nothing in this Act shall be deemed to affect the terms of any license 
which was granted, or of any agreement which was made, by or with the sanction 
of the Government for the supply or use of electricity before the commencement 

of this Act. 

THE SCHEDULE. 

Provisions to be deemed to be incorporated with, and to form part of, every 
License granted under Part II, so far as not added to, varied or excepted 

by the license. 

3, sub-section (2), clause (/).] 

Security and Accounts. , 

Security for execution of I. Where the licensee is not a local authority, the following 

works of licensee not being lo- provisions as to giving security shall apply, namely j: 

cal autho rity. ___ 

LEG, REF. inserted by S. 22 of Act I of 1922. 

^ These words, figures and brackets were 


Repeals and savings. 
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(a) The licensee shall within the period fixed in that behalf by his license, or any long^ 
period wWch the Provincial Government may substitute therefor by order 

Lotion ToV clause (b). of the Indian Electricity Act, 19.0, before exercising any of the powers by 
Se Ucen^e’conferred on him in relation to .the execution of works show to the satisfaction of tiie 
Provincial Government, that he is in a position fully and efficiently to discharge the duties and obli¬ 
gations imposed upon him by the license throughout the area “f s^PP'V- 

(b) The licensee shall also within the period fixed in that behalf by his license, or any longer 

• A K ♦if Prr^^•;nrU^ Government xnay substitute therefor by order under section 4, sub- 

Sn claL {b) of the Indian Electricity Act, 1910, and before exercising any of the powers 

confared on ffim in (elation to the execution of works, deposit or secure to ffie satisfaction of the 
PrSal Government such sum (if any) as may be fixed by the license or, if not so fixed, by the 

(c) The said sum deposited or secured by the licensee under the provisions of this c ause shall 
be repa'id or released to him on the completion of the.-^ks or a^such earlier date or dates and by 
such instalments, as may be approved by the Provincial Government. 

A f TT Where the licensee is not a local authority, the following 

„of7eLgLTL"a7lority^ provisions as to the audit of accounts shall apply, namely 

la) The annual statement of accounts of the undertaking shall, before being rendered 
under sectiL .1 of the Indian Electricity Act, .9.0, be exajmned and audited by such person 
L ffie Provincial Government may appoint or approve in this behalf, and the remuneration of the 
j-r U 11 ^ .u oc Provincial Government may direct and his remuneration and all 

auditor shall be su about the execution of his duties to such an amount as the Provincial 

expenses incurred by him m or aooui ine cxclu 

Government shall approve, shall be paid by the licensee on demand. „ . . . 

lb) The licensee shall afford to the auditor, his clerks and assistants, access to all such books 

and documents relating to the undertaking as are necessary for the purposes of the audit and shall 

Lhen reqS furnish to him and them all vouchers and information requisite for that purpose, 
wnen rcquirea, luriusu fnrilities for the proper execution of his and their duty. 

and afford_^o ffim^nd^ h^ U f^^ conducted in such manner as the Provincial Government 

may direct p thereof as the Provincial Government 

may direct shSfbeLppended Jthe annual statement of accounts of the licensee, and shall thence- 

-forth form part thereof. foregoing provisions of this clause, the Provincial Government 

m.,. If 1,‘ilK t* . •"<> *“« »' “ W™'”! ^ 1“™'. 

Th.u™...Ml. 

c * , takine distinct from the accounts kept by him of any other under- 

Separate accounts. taxmg uia 

taking or business. 

Compulsory works and Supply. 

Txr r cV.m 1I within a period of three years after the commencement of the license, 

IV. The licensee shall, the Provincial Government all such 

T? *• r 1 works as may be specified in the license in this behalf or, if not so 

Execution of work after c -Decified as the Provincial Government may, by order in writing 

mencement of license. i^^ued within six months of the date of the commencement of 

the license, direct expiration of two years and six months from the commencement of 

V, (^i; vvncic, aiv ^ requisition is made by six or more owners or occupiers 

T> . . . , . ^remises in or Upon any Street or part of a Street within the area 

Provnsions as to laying dow ^unplv or by the Provincial Government or a local authority 

of further distributing mains. ^.^arged with the public lighting thereof, requiring the licensee 

to provide distributing mains throughoutjuch street or part thereof, the licensee shall comply within 

six months with owners or occupiers as aforesaid, the owners or occupiers 

{a) where it is made by such ow ^ 

writi|L license sSbTtS tt.X 

fn^esr^‘"| tUpio amiually^he current 

rates charged by the licensee, a leasonaoie___ 


NOTES. ^ , , 

Cls. 5, 6 and 10.—Clauses 6 and 5 cast 

the obligation on the licensee to supp y 
electric energy to an applicant or a group o 
applicants for supply of electric energy on y 
when the applicant or group of appheams 
enter into a written contract with tne 
licensee. The only power reserved to tne 
licensee by the Act in the matter of rates 
which may be exercised by him apart from 
contract is that he can charge on any one oi 


the three alternative modes specified in 
Cls. (a), {h) and (c) of sub-S. (3) of 
S. 23 of the Act; and even when the licensee 
intends to prefer to go upon the basis of 
S. 23 (3) (c), the consumer can by follow¬ 
ing the procedure laid down in Cl. 10 of the 
Schedule, compel the licensee to adopt either 
of the modes mentioned in Cls. (a) and (b). 
63 Cal. 1047=162 I.C. 811=40 C.W.N. 
789=1936 Cal. 265. 
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(b) where it is made by the Provincial Government or a local authority, the Provincial 
Government or local athority, as the case may be, does not, within the like period, tender a like 
contract binding it.self to take a supply of energy for not less than seven years for the public lamps 
in such street or part thereof. 

(2) W here any difference or dispute arises between the licensee and such owners or occu¬ 
piers as to the sufficiency of the security offered under this clause, or as to the amount of energy to be 
taken or guaranteed as aforesaid, the matter shall be referred to the Provincial Government and 
either decided by it or, if it so directs, determined by arbitration. 

(3) Every requisition under this clause shall be signed by the maker or makers thereof 
and shall be served on the licensee. 

(4) Every requisition under this clause shall be in a form to be prescribed by rules under 
the Indian Electricity Act, 1910 ; and copies of the form shall be kept at the office of the icensee and 
supplied free of charge to any applicant. 

VI. (i) Where * [after distributing mains have been laid down under the provisions of clause IV 

or clause V and the supply of energy through those mains or any 
Requisition for supply to owners of them has commenced,] a requisition is made by the owner or 
or occupiers in vicinity. occupier of any premises situate within *[the area of supply] 

requiring the licensee to supply energy for such premises, the 
licensee shall, within one month from the making of the requisition, ®[or within such longer period 
as the Electric Inspector may allow] supply, and, sav’e in so far as he is prevented from doing so 
by cyclones, floods, storms or other occurrences beyond his control, continue to supply, energy in 
accordance with the requisition : 

Provided first, that the licensee shall not be bound to comply with any such requisition 
unless and until the person making it— 

(a) within fourteen days after the serv'ice on him by the licensee of a notice in writing in 
this behalf, tenders to the licensee a written contract, in a form approved by the Provincial Govern¬ 
ment duly executed and with sufficient security binding himself to take a supply of energy for not 
less than two years to such amount as will produce, at current rates charged by the licensee, a rea¬ 
sonable return to the licensee, and, 

(b) if required by the licensee so to do, pays to the licensee the cost of so much of any icrvice- 
line as may be laid down or placed for the purposes of the supply upon the property in respect of 
which the requisition is made, and of so much of any service-line as it may be necessary for the said 
purposes to lay down or place beyond one hundred feet from the licensee’s distributing main, al¬ 
though not on that property : 

Provided, secondly, that the licensee shall be entitled to discontinue such supply— 

(a) if the owner or occupier of the property to which the supply is made has not already 
given security, or if any security given by him has become invalid or insufficient, and such owner 
or occupier fails to furnish security or to make up the original security to a sufficient amount as the 
case may be, within seven days, after the service upon him of notice from the licensee requiring him 
so to do, or 

(b) if the owner or occupier of the property to which the supply is made adopts, any appli¬ 
ance, or uses the energy supplied to him by the licensee for any purposes, or deals with it in any manner 
so as^ unduly or improperly to interfere with the efficient supply of energy to any other person by 
the licensee, or 

(c) if the electric wires, fittings, works and apparatus in such property arc not in good 
order and condition, and are consequently likely to affect injuriously the use of energy by the licensee, 
or by other persons, or 

(i/) if the owner or occupier makes any alterations of, or additions to, any electric wires, 
fittings, works or apparatus within such property as aforesaid, and does not notify the same to the 
licensee before the same are connected to the source of supply, with a view to their being examined 
and tested : <[but the licensee shall re-connect the supply with all reasonable speed on the cessation 
of the act or default or both, as the case may be, which entitled him to discontinue it.] 


LEG. REF. 

* These words were inserted by S. 23 of Act 
I of 1922 . 

* These words were substituted for the words 
“ one hundred yards from any distributing 
main,” ibiW. ' 

® These words were inserted by S. 23 of Act 
I of 1922 . 

* These words were added by ibid. 

NOTES. 

Cl. 6 .—The licensee must bear the charge 
of the service line whether the consumer has 
•paid the initial expenditure or not. 45 I.C. 
171. As to discontinuance of supply of 
energy if the consumer’s installation is de¬ 
fective, see ibid. 


Cl. 6 , Prov. (2),—A part of the electric 
apparatus, namely, the seals of the cut-out 
were not in good order and condition. As 
a result of this defect there had been a 
leakage of energy. Held, such a state of 
things must certainly be deemed to be "likely 
to affect injuriously the use of energy by 
the licensee or by other persons”, and ac¬ 
cordingly the electric company were entitled 
upon discovering this condition of things, to 
discontinue the electric supply. Where a 
main fuse was burnt out, in other words, 
where the cut-out became defective, held, 
the Company was entitled to discontinue the 
supply of energy to the consumer. 75 I.C. 
456=4 L. 182=1924 L. 142. 
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Provided, thirdly, that the maximum rate per unit of lime at which the owner or occupier 
shall be entitled to be supplied with energy shall not exceed what is necessary for the maximum 
consumption on his premises, and, where the owner or occupier has required a licensee to supply 
him at a specified maximum rate, he shall not be entitled to alter that maximum, except after one 
month’s notice in writing to the licensee, and the licensee may recover from the owner or occupier 
any expenses incurred by him by reason of such alteration in respect of the service-lines by which 
energy is supplied to the property beyond one hundred feet from the licensee’s distributing main, 
or in respect of any fittings or apparatus of the licensee upon that property : and 

Provided, fourthly, that, '[if any requisition is made for a supply of energy' and] the licensee 
can prove to the satisfaction of an Electric Inspector,— 


{a) that 2 [the nearest distributing main] is already loaded up to its full current carrying 
capacity, or 

{b) that, in case of a larger amount of current being transmitted by it, the loss of pressure 
will seriously affect the efficiency of the supply to other consumers in the vicinity, 
the licensee may refuse to accede to the requisition for such reasonable period, not exceeding six 
months, as such Inspector may think sufficient for the purpose of amending the distributing main or 
laying down or placing a further distributing main. 

(2) Any service-line laid for the purpose of supply in pursuance of a requisition under 
sub-clause (i) shall, notwithstanding that a portion of it may have been paid for by the person making 
the requisition, be maintained by the licensee. 

(3) Where any difference or dispute arises as to the amount of energy to be taken or guarantee 
as aforesaid, or as to the cost of any service-line or as to the sufficiency of the security offered by any 
owner or occupier, or as to the improper use of energy, or as to any alleged defect in any wires, fittings, 
works or apparatus ; or as to the amount of the expenses incurred under the third proviso to sub- 
clause (i), the matter shall be referred to an Electric Inspector and decided by him. 

(4) Every requisition under this clause shall be signed by the maker or makers thereof 
and shall be served on the licensee. 


Further provisions as to lay¬ 
ing of service-lines. 


(5) Every requisition under this clause shall be in a form to be prescribed by rules under 
the Indian Electricity Act, 1910 ; and copies of the form shall be kept at the office of the licensee 
and supplied free of charge to any applicant. 

®[Vn, iThe licensee shall, before commencing to lay down or place a service-line, in any street 

in which a distributing main has not already been laid down or 
placed, serve upon the local authority (if any) and upon the owner 
or occupier of all premises abutting on so much of the street as lies 
between the points of origin and termination of the service-line so to be laid down or placed, twenty- 
one days’ notice stating that the licensee intends to lay down or place a service-line and intimating 
that, if within the said period the local authority or any five or more of such owners or occupiers 
require, in accordance with the provisions of the license, that a supply shall be given for any public 
lamps or to their premises, as the case may be, the necessary distributing main will be laid down 
or placed by the licensee at the same time as the service-line.] 

VIII. (i) Where ^[after distributing mains have been laid down under the provisions of clause 

IV or clause V and the supply of energy through those mains or any 
Supply for public lamps. of them has commenced] a requisition is made by the Provincial 

Government or by a local' authority requiring the licensee to 
supply for a period of not less than seven years energy for any public lamps within the ®[area of 
supply] the licensee shall supply, and save in so far as he is prevented from doing so, by cyclones, 
floods, storms or other occurrences beyond his control, continue to supply energy for such lamps in 
such quantities as the Provincial Government or the local authority, as the case may be, may require. 

(2) The provisions of sub-ciause {b) of the first proviso, of sub-clauses (c) and {d) of the second 
proviso, and of the third and fourth provisos to sub-clause (i) and the provisions of sub-clauses (2) 
and (3) of clause VI shall, so far as may be, apply to every case in which a requisition for the supply 
of energy is made under this clause as if the Provincial Government or local authority were an owner 
or occupier within the meaning of those provisions. » 

Supply by bulk-licensees. 


IX. (i) Where, and in so far as, the licensee (hereinafter in this clause referred to as “ the 

bulk-licensee ”) is authorized by his license to supply energy to 
Special provisions applying other licensees for distribution by them (hereinafter in this clause 

to supply by bulk-licensees. referred to as “ distributing licensees ”) the following provisions 

shall apply, namely :— 


LEG. REF. 

' These words were substituted for the words 
** in the event of any requisition being made 
for a supply of energy from any distributing 
main of which,” by Act I of 1922, S. 23. 

* These words were substituted for the word 

“it”, ibid. 


® This clause was substituted by S. 24 of Act 
I of 1922. 

^ These words were inserted by S. 25, ibid. 

® These words were substituted for the words 
“ distance of one hundred yards from any 
distributing main,” by S. 25, ibid. 
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(a) any distributing licensees within the bulk-licensee’s area of supply may make a requi¬ 
sition on the bulk-licensee, requiring him to give a supply of energy and specifying the point, and 
the maximum rate per unit of time, at which such supply is required, and die date upon which the 
supply is to commence, such date being fixed after the date of receipt of the requisition so as to allow 
an interval that is reasonable with regard to the locality and to the length of the electric supply-ljne 
and the amount of the plant required ; 

{b) such distributing-licensee shall, if required by the bulk-licensee so to do, enter into a 
written agreement to receive and pay for a supply of energy for a period of not less than seven years 
of such an amount that the payment to be made for the same at the rate of charge for the time being 
charged for such supply shall not be less than such an amount as will produce a reasonable return 
to the bulk-licensee on the outlay (excluding expenditure on generating plant then existing and any 
electric supply-line then laid down or placed) incurred by him in making provision for such supply ; 

(c) the maximum rate per unit of time at which a distributing licensee shall be entitled 
to be supplied with energy shall not exceed what is necessary for the purposes for which the supply 
is required by him, and need not be increased except upon a fresh requisition made in accordance 
with the foregoing provisions ; 

{d) if any difference or dispute arises under this clause, it shall be determined by arbitration, 
and, in the event of such arbitration, the arbitrator shall have regard to the following amongst other 
considerations, namely :— 

% 

(1) the period for which the distributing-licensee is prepared to bind himself to take energy ; 

(ii) the amount of energy required and the hours during which the bulk-licensee is to 
supply it; 

(iii) the capital expenditure incurred or to be incurred by the bulk-licensee in connection 
with the aforesaid supply of energy ; and 

(iv) the extent to which the capital expended or to be expended by the bulk-licensee in 
connection with such supply may become unproductive upon the discontinuance thereof. 

(2) Notwithstanding anything in sub-clause (i) the bulk-licensee shall give a supply of 
ener^ to any distributing-licensee within his area of supply applying therefor even although the 
distributing licensee desires to be supplied with only a portion of the energy required for distribution 
by him : 

Provided that the distributing licensee shall, if so required by the bulk-licensee, enter into 
an agreement to take such energy upon special terms (including a minimum annual sum to be paid 
to the bulk-licensee) to be determined, if necessary, by arbitration in the manner laid down in sub¬ 
clause (i) (i/). 

(3) The maximum price fixed by a license for energy supplied to a distributing licensee shall 

not apply to any partial supply given under sub-clause (2). , 

(4) Every distributing licensee, who is supplied with energy by a bulk-licensee and intends 

to discontinue to receive such supply, shall give not less than twelve months* notice in writing ofsuc^ 
intention to the bulk-licensee : ,, 

Provided that, where the distributing-licensee has entered into a written agreement witfa the 
bulk-licensee to receive and pay for a supply of energy for a certain period, such notice shall be given 
so as not to expire before the end of that period. 

Charges, 




♦ 


*[X. (I)] 

Methods of charging. 


* * ♦ 

*] Where the licensee charges by any method ’[approved by 
the Provincial Government, in accordance with section 23 , sub¬ 
section ( 3 ), clause (c), of the Indian Electricity Act, 1910 ] any 
. consumer who objects to that method may, by not less than one 
month s notice in writing, require the licensee to charge him, at the licensee’s option, either by the 
^ actual amount of energy supplied to him or by the electrical quantity contained in the supply and 
thereafter the licensee shall not, except with the consent of the consumer, charge him by another 
method. » © / 

/[ ( 2 ) ] *[* * *] Before commencing to supply energy through any 

distributing main, the licensee shall give notice, by public advertisement, of the method by which he 
proposes to charge for energy so supplied ; and, where the licensee has given such notice, he shall 
not be entitled to change that method of charging without giving not less than one month’s notice 
in wnUng of such change to the Provincial Government, to the local authority (if any) ooncemed, 
and to every consumer of energy who is supplied by him from such distributing main. 

*[ ( 3 )] ^ - . * - *1 consumer is provided with a meter in pu -1 

suance of the provisions of section 26 , sub-section (i), of tlie Indian Electricity Act, 1910 , and the 


LEG. REF. 

^ The first part of Clause X up to and includ¬ 
ing sub-clause (c) was omitted by S. 26 of Act 
I of 1922 . 

’ The first proviso was numbered sub-clause 
“ (i) ” and.the words “Provided first, that” 
were omitted, ibid. 

’ These words figures and brackets were 


substituted for the words “ so approved by the 
Local Government,” ibid. 

* The second proviso was numbered sub¬ 
clause “ ( 2 ) ” and the words “ Provided, secondly 
that ” were omitted by S, 26 of Act I of 1922 ^ 

® The third proviso was numbered sub- 
clause “ ( 3 ) ” and the words “ Provided, thirdly 
that ” were omitted, ibid. 
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licensee changes the method of charging for the energy supplied by him from the distributing main, 
the licensee shall bear the expense of providing a new meter, or such other apparatus as may be 
necessary by reason of the new method of charging. 

XI. Save as pro^■ided by clause 9, sub-clause (3), the prices charged by the licensee for energy 

Mav’ supplied by him shall not exceed the maxima fixed by his license, 

■imum c ges. ^ method of charge approved by the Pro\dncial 

Government, such maxima as the Provincial Government shall fix on approving the method : 

Provided that, if at any time after the expiration of seven years from the commencement 
of the license, the Provincial Government considers '[* * *] that the maxima so fixed or approved 
as aforesaid should be altered, it ^ [shall refer the matter to an advisory- Board and, if the Board re¬ 
commends any alteration, may make an order in accordance with such recommendation], which 
shall have effect from such date as may be mentioned therein. 

Provided' also, that, where an order in pursuance of the foregoing proviso has been made, 
no further order altering the maxima fixed thereby shall be made until the expiration of another 
period of five years. 

^[XI-A. A licensee may charge a consumer a minimum charge for energy of such amount 

and determined in such manner as may be specified by his license, 
Minimum charges. and such minimum charge shall be payable notwithstanding that 

no energy has been used by the consumer during the period for 
vvhich such minimum charge is made.] 

XII. The price to be charged by the licensee and to be paid to him for energy supplied for 

the public lamps, and the mode in which those charges are to be 
Charge for supply for public ascertained, shall be settled by agreement between the licensee 

lamps. and the Provincial Government or the local authority, as the case 

may be, and, where any difference or dispute arises, the matter 
shall be determined by arbitration. 

Testini^ and Inspection. 

XIII. The licensee shall establish at his own cost and keep in proper condition such number 

of testing stations, situated at such places within reasonable distance 
from any distributing main, as the Provincial Government may 
direct for the purpose of testing the pressure or periodicity of the 
suppH' of energy in the distributing main, and shall supply and 
keep in proper condition thereat, and on all premises from which he 

siipplies energy, such instruments for testing as an Electric Inspector may approve, and shall supply 
energy to each testing station for the purpose of testing. 

XIV. The licensee shall afford all facilities for inspection and testing of his works and for the 

. reading, testing and inspection of his instruments, and may, on 

Facilities for testing. each occasion of the testing of his works or the reading, testing or 

inspection of any instruments, be represented by an agent, who may be present, but shall not interfere 
with the reading, testing or inspection. 

Xy. On the occasion of the testing of any works of the licensee by an Electric Inspector reason¬ 
able notice thereof shall be given to the licensee ; and the testing 
Testing of works. shall be carried out at such suitable hours as in the opinion of the 

Electric Inspector, will least interfere with the supply of energy by 
the licensee, and in such manner as the Electric Inspector may think fit ; but, except under the 
provisions of an order made in each case in that behalf by the Provincial Government, the Electric 
Inspector shall not be entitled to have access to, or interfere with, the works of the licensee at any 
points other than those at which the licensee himself has access to the same : 

Provided that the licensee shall not be held responsible for any interruption or irregularity 
in the supply of energy which may be occasioned by, or required by the Electric Inspector for the 
purpose of, anv such.testing as aforesaid : 

' Provided, also, that the testing shall not be made in regard to any particular portion of the 

works oftener than once in any three months unless in pursuance of an order made in each case in 
that behalf by the Provincial Government. 

Plans. 

XVI. (i) The licensee shall, after commencing to supply energy forthwith cause a plan to be 

made of the area of supply, and shall cause to be marked thereon 
the alignment ^[and, in the case of underground works, the approxi¬ 
mate depth] below the surface of all his then existing electric 
supply-lines, street-distributing boxes and other works, and shall 
once in every year cause that plan to be duly corrected so as to 


Licensee to establish testing 
stations and keep instruments 
for testing. 


, Plan of area of supply to be 
made and kept open for inspec¬ 
tion. 


LEG. REF. 

^ The words “ or is satisfied ” were omitted 
by S; 27 of Act I of 1922. 

^ These words were substituted for the words 
may, after such inquiry (if any) as it thiks 
fit, make an order accordingly,” ibid. 

... ®.This clause was inserted by S. 28, ibid. 

* These words were substituted for the words 
and the approximate height above or depth ” 
by S. 29 ibid. 


C.C.M. 
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NOTES. 

Cl. 11-A.—Cl. 11-A is the only provision 
which empowers or authorises the licensee 
to levy minimum charges. But such power 
can only be exercised by a licensee through 
a contract entered into with the consumer. 
When there is no such contract with an 
intending consumer, the licensee cannot 
claim or sue for minimum charges. 63 Cal 
1047i=40 C.W.N. 789=1936 Cal. 26S. ' 
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show the electric supply-lines, street-distributing boxes and other works for the time being in position. 
The licensee shall also, if so required by an Electric Inspector, cause to be made sections showing 
the approximate level of all his existing underground works other than service-lines. 

(2) Every such plan shall be drawn to such scale as the Provincial Government may 
require provided that no scale shall be required unless maps of the locality on that scale are for the 
time being available to the public.] 

'[ (3) Every such section shall be drawn to horizontal and vertical scales which shall be 
such as the Provincial Government may require.] 

(4) Every plan and section so made or corrected, or a copy thereof, marked with the date 
when it was so made or corrected, shall be kept by the licensee at his principal office or place 
of business within the area of supply, and shall at all reasonable times, be open to the inspection of 
all applicants, and copies thereof shall be supplied on such terms and conditions as may be pres¬ 
cribed by rules under the Indian Electricity Act, 1910. 

(5) The licensee shall, if required by an Electric Inspector and, where the licensee is not a 
local authority, by the local authority (if any) concerned, supply free of charge to such Electric Inspector 
or local authority a copy of every such plan or section duly corrected so as to agree with the original 
kept at the principal office or place of business of the licensee. 

Additional notice of certain works. 

XVII. On the day next preceding the commencement of any such works as arc referred to 

in section 13 of the Indian Electricity Act, 1910, the licensee shall. 
Notice to Electric Inspector. in addition to any other notices wliich he may be required to 

give, serve upon the Electric Inspector, or such officer as the Pro¬ 
vincial Government may appoint in this behalf for the area of supply, a notice in writing stating 
that he is about to commence the works, and the nature and position of the same. 


THE EMPLOYERS’ LIABILITY ACT (XXIV OF 1938). 

[2Ath September^ 1938. 

An Act to^ declare that certain defences shall not be raised in suits for datnages 
in British India in respect of injuries sustained by workmen. 

Whereas it is expedient to declare that certain defences shall not be 
raised in suits for damages in British India in respect of injuries sustained by 
workmen; It is hereby enacted as follows:— 

Short title and extent. , ^ ^ ^ ^ ^ The EMPLOYERS' 

Liability Act, 1938. 

(2) It extends to the whole of British India. 


Definitions unless there is anything re¬ 

pugnant in the subject or context,— 

(a) workman means any person who has entered into, or works under 
a contract of, service or apprenticeship with an employer whether by way of 

manual labour, clerical work or otherwise, and whether the contract is expressed 
or implied, oral or in writing, and 

(J>) employer includes any body of persons whether incorporated or 
not, and any managing agent of an employer, and the legal representatives of a 
deceased employer, and, where the services of a workman are temporarily lent 
or let on hire to another person by the person with whom the workman has 

entered into a contract of service or apprenticeship, means such other person 
while the workman is working for him. 


Defence of common em¬ 
ployment barred in certain 
cases. 


3, Where a personal injury is caused to a work 
man— 


(a) by reason of the omission of the employer to maintain in good and 
safe condition any way, works, machinery or plant connected with or used in 
his trade or business, or by reason of any like omission on the part of any 
person in the service of the employer who has been entrusted by the employer 
with the duty of seeing that such way, works, machinery or plant are in good 
and safe condition; or 


LEG. REF. 

^ This sub-clausc was substituted by S. 29 


Act I of 1922 . 


S. 2 ] The Employment of Children Act (XXVI of 1938)\ 
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(b) by reason of the negligence of any person in the service of the 
employer who has any superintendence entrusted to him, whilst in the exercise 
of such superintendence; or 

(c) by reason of the negligence of any person in the service of the 
employer to whose orders or directions the workman at the time of the injury 
was bound to conform and did conform, where the injury'- resulted from his 
having so conformed; or 

(d) by reason of any act or omission of any person in the service of 
the employer done or made in obedience to any rule or bye-law of the employer 
(not being a rule or bye-law which is required by or under any law for the 
time being in force to be approved by any authority and which has been so 
approved) or in obedience to particular instructions given by any person to 
whom the employer has delegated authority in that behalf or in the normal 
performance of his duties; 

a suit for damages in respect of the injury instituted by the workman or by 
any person entitled in case of his death shall not fail by reason only of the fact 
that the workman was at the time of the injury a workman of, or in the service 
of, or engaged in the work of, the employer. 


4. In any such suit for damages, the workman shall not be deemed to 

have undertaken any risk attaching to the employ- 
Risk not to be deemed to j^ent unless the employer proves that the risk was 
ave een assume wit out £y]|y explained to and understood by the workman 

and that the workman voluntarily undertook the 


full knowledge. 


same. 



Saving. 


Nothing in this Act shall affect the validity of any decree or order of a 

Civil Court passed before the commencement of this 
Act in any such‘ suit for damages. 


THE EMPLOYMENT OF CHILDREN ACT (XXVI OF 1938). 

[Amended by Act XV of 1939.] 

[1st December j 1938. 

An Act to regulate the admission of children to certain indusirial employ¬ 
ments. 


Whereas it is expedient to regulate the admission of children to certain 
industrial employments; It is hereby enacted as follows:— 

1. (1) This Act may be called The Employ- 

Short title and extent. CHILDREN AcT, 1938. 

(2) It extends to the whole of British India. 


2. In this Act ^[(a)] “competent authority”, in respect of a major port, as 
^ . defined in the Indian Ports Act, 1908, and in respect 

^ *^***°"* of a federal railway, as defined in the Indian Railways 

Act, 1890, means the Central Government, and in any other case means the 
Provincial Government; 


^[(6) “occupier” of a workshop means the person who has ultimate con¬ 
trol over the affairs of he workshop; 

(c) “prescribed” means prescribed by rules made under this Act; 

(d) “workshop” means any premises (including the precincts thereof) 
wherein any industrial process is carried on, but does not include any premises 


LEG. REF. ed, and to the said section as so amended the 

^ Iri section 2 after the words "In this Act” sub-secs. (6) to (d) added by Act XV of 
the letter and brackets "(<r)r haS been insert- 1939. 
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to which the provisions of section SO of the Factories Act, 1934, for 'the time 

being apply. ] '' ' '■ 

3. (1) No child who has not completed f? Kis 

Prohibition of employ- fifteenth year shall be employed or permitted to work 

ment of children in certain . occupation connected with the transport of 

occupations. ^ ^ , *1 l .k*i .. 

passengers, goods or mails by railway. 

(2) No child who has not completed his fifteenth year shall be employed 
or permitted to work in any occupation involving the handling of goods within 
the limits of any port to which for the time being any of the provisions of th^ 
Indian Ports Act, 1908, are applicable. j 

(3) No child who has not completed his twelfth year shall be employed 
or permitted to work, in any workshop wherein any of the processes set forth in 
the Schedule is carried on: 

Provided that nothing in this sub-section shall apply to any workshop 
wherein any process is carried on by the occupier with the aid of his family only 
and without employing hired labour or to any school established by, or receiving 
assistance or recognition from, a Provincial Government. * * 

3-A. The Provincial Government, after giving, by notification in 'the 

official Gazette, not less than three months* notice of 

Power to amend the intention so to do, may, by like notification, add 
Schedule. description of process to the Schedule, and there¬ 

upon the Schedule shall have force in the Province as if it has been enacteii 
accordingly. 

3-B. Before work in any of the processes set forth in the Schedule is 

carried on in any workshop after the 1st day of Octo- 

Notice to inspector befop 1939, the occupier shall send to the inspector, 

processes. within whose local limits the workshop is situated, a 

written notice containing— 

(a) the name and situation of the workshop, 

(t) the name of the person in actual management of the workshop, 

(r) the address to which communications relating to the workshop should 
be sent, and 

{d) the nature of the processes to be carried on in the workshop. 

3-C If any question arises between an inspector and an employer as to 
oc whether any child has or has not completed his twelfth 

Uisputcs as to age. tit,. J 

or fifteenth year, as the case may be, the question 
shall, in the absence of a certificate as to the age of such child, granted by 21 
prescribed medical authority, be referred by the inspector for decision to the 
prescribed medical authority,] 

4. Whoever employs any child or permits any child to work in contraven- 

PcnzHy provisions of section 3 *[or fails, to give 

notice as required by section 3-B] shall be punishable 
with fine which may extend to five hundred rupees. 

5. (1) No prosecution under this Act shall be 

relating to instituted except by or with' the previous sanction of 

an inspector appointed under section 6. 

®[(2) Every certificate as to the age of a child which has been granted by 
a prescribed medical authority shall, for the purposes of this Act, be conclusive 
evidence as to the age of the child to whom it relates.] 


Procedure 
offences. 


LEG. REF. 

1 Sub-sectior (3) of section 3 and sec¬ 
tions 3-A, 3-B and 3-C added by Act XV 
of 1939. 


* Inserted by ibid. 

3 Sub-section (2) of section 5 substituted 
by ibid. , 

' i ■ -•‘ml ddJ 
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(3) No Court inferior to that of a Presidency Magistrate or a Magistrate 
of the first class shall try any offence under this Act. 

6. The competent authority may appoint persons to be inspectors for the 

purpose of securing compliance with the provisions of 
Inspec- inspector so appointed shall be 

deemed to be a public servant within the meaning of 

the Indian Penal Code. 


7. 


Power to make rules. 


(1) The competent, authority may by notification in the official Gazette 

and subject to the condition of previous publication 

. ^ make rules for carrying into effect the provisions of 

this Act. j 

(2) In particular and without prejudice to the generality of the foregoing 
power, such rules may— ^ 


(a) regulate the procedure of inspectors appointed under section 6, and 

(^) make provision for the grant of certificates of age in respect of young 
persons in employment or seeking employment, ^[the medical authorities] which 
may issue such certificates, the form of such certificate, the charges which may 
be made therefor, and the manner in which such certificates may be issued: 

Provided that no charge shall be made for the issue of any such certificate 
if the application is accompanied by evidence of age deemed satisfactory by the 
authority concerned. 


8. Sub-section (1-A) of section 6 of the Indian Ports Act, 1908, and the 

words, brackets, figure and letter “and sub-section 

sub-section (2) of the said section shall be 

Act XV of 1908. omitted. 


a 


[THE SCHEDULE. 


{See sections 3, 3-A and 3-B.) 
List of processes, 

1. Bidi-making. 

2. Carpet-weaving. 

3. Cement manufacture,* including bagging of cement. 

4. Cloth-printing,, dyeing and weaving. 

5. Manufacture of matches, explosives and fireworks. 

6 . Nica-cutting and splitting. 

7. Shellac manufacture, 

8 . Soap manufacture. 

9. Tanning. 

10. Wool cleaning.] 
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Year. 

No. 

Short title. 

Amendments. 

1872 

I 

1 

The Indian Evidence Act, 
1872. 

• 

Repealed in part 44 and 45 Viet., c rS 
S. 127, X of 1897 ; XII of 1927. ■ ’ 

Repealed in part and amended, X of loia 
Amended, XVIII of 1872 ; III of 1887 • 
III of 1891, Ss. I to 8 ; V of 1800 - 
XVIII of 1919; XXXI of 1926 ; X of 

I of 1938. See 

Act XXX of 1939. 

LEG. REF. 2 

^Substituted by Act XV of 1939, 

Schedule added by Act XV of 1939 
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For Statement of Objects and Reasons, see Gazette of India, 1868, p. 1574; for the draft or preliminary 
Report of the Select Committee, dated 31st March, 1871, see ibid., 1871, Pt. V, p. 273, and for the 
second Report of the Select Committee, dated 30th January, 1872, see ibid., 1872, Pt. V, p. 34 ; for 
discussions in Council, see ibid., 1868, Supplement pp. 1060 and 1209; ibid., 1871, Extra Supplement, 
p. 42, and Supplement, p. 1641 and ibid., 1872, pp. 136 and 230. 

This Act has been declared to be in force in the Sonthal Parganas, by the Sonthal Parganas 
Settlement Regulation (3 of 1872), S. 3 ; in the Chittagong Hill-tracts, by the Chittagong HUl- 
tracts Regulation 1900 (i of 1900) ; in British Baluchistan, by the British Baluchistan Laws Regula¬ 
tion, 1913 (2 of 1913), S. 3 ; in Panth Piploda by the Panth Piploda Laws Regulation, 1929 (i of 
1929); in the Khondmals District, by the Khondmals Laws Regulation, 1936 (4 of 1936), S. 3 and 
Sch. ; and in the Angul District, by the Angul Laws Regulation, 1936 (5 of 1936), S. 3 and Sch. ; 
also by notification under S. 3 (a) of the Scheduled Districts Act, 1874 (14 of 1874), in the 
following Scheduled Districts, namely, the Districts of Hazaribagh, Lohardaga (now the Ranchi 
District —see Calcutta Gazette, 1899, Pt. I, p. 44), and Manbhum and Pargana Dhalbhum and the 
Kolhan in the District of Singbhum —see Gazette of India, 1881, Pt. I, p. 504 [the Lohardaga or 
Ranchi District included at this time the Palamau District, separated in 1894] ; and the Tarai of 
the Province of Agra, ibid., 1876, Pt. I, p. 505 ; Ganjam and Vizagapatam —w Gazette of India, 
1899, Pt. I, p. 720. 
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THE INDIAN EVIDENCE ACT (I OF 1872). 

\_i^th March, 1872 . 

Whereas it is expedient to consolidate, define 
Preamble. and amend the law of evidence ; It is hereby enacted 

as follows :— 

PART 1. 

Relevancy of Facts. 


CHAPTER I. 


Short title. 


Preliminary. 

I. (i) This Act may be called The Indian Evi¬ 
dence Act, 1872 . 


NOTES. 

Sec. 1. —Rules in this Act are rules of logic. 
1914 M.W.N. 931. Act is not exhaustive. 39 
G. 164=15 C.W.N. 1053=14 C.L.J. 375; 14 C. 
721. Act not exhaustive of the rules of evi¬ 
dence and the Courts can invoke the aid of the 
principles of jurisprudence of English law as 
supplementing and explaining the rules given 
in the Act. 39 M. 449=28 M.L.J. 329. In 
questions relating to matters expressly provided 
for in the Evidence Act, it must not be dealt 
with as a mere modification of the law of 
evidence prevailing in England. The Evidence 
Act is, as it was intended to be, a complete 
Code of the law of evidence in British Burma. 
1938 R.L.R. 190=1751.0. 465=1938 R. 177 
(F.B.). See also 65 C.L.J. 520=41 C.W.N. 1103. 
The provisions of the Act are independent of 
the rules of procedure contained in the Cri¬ 
minal Procedure Code and must have full scope, 
unless clearly repealed or altered by another 
statute. 7 L. 84=94 EC. 901 = 1926 L. 88, 
The records of the German Court authenti¬ 
cated in the manner prescribed by secs. 14 
and 15 of the English Extradition Act are ad¬ 
missible in evidence. 39 C, 164=15 C.W.N. 
^053=12 I.C. 273. Evidence properly admit¬ 
ted for one purpose must be admissible for all 
purposes in the cause. 37 B. 122=40 I.A. i 
= 24 M.L.J. 176=17 C.W.N. 388 (P.C.) (On 
appeal from 12 Bom.L.R. 316=5 I.C. 457). 
See also ii Bom.L.R. 926=4 I.C. 652. There 
IS no ground why a party having once denied 
cannot on a reconsideration subsequently admit 
the genuineness of a document, and if this is so 
a Court could not be precluded from taking 
such document into consideration. 1941 
O. 189=1940 O.W.N. 1344. No Court has a 
right to look at any document or any papers 
other than those on the record unless the Judge 
^ves to the parties to the suit an opportunity 
of being heard and making their submission 
with regard to what is contained in docu¬ 
ments outside the record to which the Judge 
desires to refer. 1923 C. 194. The mere sum¬ 
moning of a record does not constitute it a 
part of the evidence in the case in which it is 
summoned. The contents in those documents, 
if sought to be relied upon, must be formally 
proved. 1940A.W.R. (B.R.) 153=1940 R. D. 
242. A Court is not bound to treat the regis¬ 
tration endorsement as conclusive proof of the 
tact of execution; but it can treat it as suffici- 

X 437=1940 Nag. 

302. otottments made at the local inspection are 

C.CM .—301 


inadmissible and a judge should not bring such 
statements into thecase as evidence. No statement 
by any person is evidence unless given on oath 
in the witness-box. 1935 N. 69. Conjecture 
should not be the basis of a judgment. 1924 N. 
363. Statements which are not admissible in 
evidence cannot be rendered admissible by con¬ 
sent of parties. 1923 L. 630. See also 1924 P. 
284; 36 I.C. 906. Omission to object to the 
reception of evidence does not make irrelevant 
evidence relevant and the objection can be 
taken on second appeal. 44 B. 192=55 I.C. 
316=22 Bom.L.R. 57. See also 47 M.L.J. 640; 
1924 N. 358; 79 I.C. 1029=1924 A. 918; 40 
I-C. 553 ; 135 FC. 572=1931 M. 601. Where 
a piece of evidence not proved in the pro¬ 
per manner has been admitted without objec¬ 
tions, the opposite party cannot challenge it at 
a later stage. But the principle on which un¬ 
objected evidence is admitted, does not apply 
where evidence has been received without 
objection in direct contravention of an impe¬ 
rative provision of law. 27 C.W.N. 134=1922 
C. 160. See also 1939 A. 61 = 1939 A.L.J. 128. 
There can be no conditional admissibility of a 
document. There cannot be an order that while 
a document is inadmissible as lease, it is admis¬ 
sible as a receipt. If it is held to be not a 
lease, it can be admitted unconditionally. But 
if it is held to be a lease, it cannot be admitted 
as a receipt. 1941 A.W.R. (Rev.) 979=1941 
R.D. 932. An objection as to the mode of 
proof not taken in the Courts below cannot be 
taken for the first time in second appeal. 64 
I.C. 266=36 C.L.J. 186. An erroneous omis¬ 
sion to object to evidence irrelevant and 
consequently inadmissible under any circum¬ 
stances, does not make it admissible. But the 
Court will not entertain for first time in 
appeal an objection that a document not ad¬ 
missible has been improperly admitted in evi¬ 
dence. 45 C. 159 = 21 C.W.N. 996. A Court 
refusing to admit a piece of evidence in the 
first instance has no jurisdiction to take the 
same into consideration at a subsequent stage 
unless some good explanation or reason ii 
shown by the party producing the same. Once 
a document is admitted at a late stage by a 
dodge or trick, there is an end of the matter 
182 I.C. 407=1939 Pat. 530. Documental^ 
evidence relevant to the case and admitted 
without objection in the first Court cannot be 
objected to in appeal on the ground that it is 
not admissible for the purposes for which it 
has been used. 40 I.C. 553; 33 px.R. 


2402 


The Civil Court Manual (Imperial Acts). 


tS. 1 


NOTES. 

134 I.C. 770. See also 167 I.C. 190=1.L.R. 

(1937) N. 68=1937 N. 13. Evidence which is 
relevant under any circumstances whatsoever 
must be distinguished from evidence which is 
admissible if certain conditions were fulfilled. 9 
I.C. 211 = 13 C.L.J. 18. In the latter case 
objection should be taken at the ealiest possible 
stage and if such objection is not taken the 
appellate Court will not entertain it. 9 I.C. 
211 = 13 CL.J. 18, An objection relating to 
the mode of proof of a document must be 
raised when the document is sought to be put 
in evidence and if raised at a later stage, it 
does not deserve serious consideration. 63 C. 
1053=1936 C. 316. There is a distinction 
between the relevancy and admissibility of a 
document. Evidence which is not relevant 
under provisions of the Act cannot be made 
relevant because it is let without objection. If 
a document is inadmissible on account of a 
defect which could be cured by the person 
relying on it if an objection had been taken at 
the proper time, no objection as to its admissi¬ 
bility ean be allowed at a later stage. But the 
omission to object to the admission of irrelevant 
evidence cannot possibly make it relevant. 1936 
L. 114. It is too late in appeal to object to a 
document which had been admited without 
objection in the first Court. 3 L. 59=1922 L. 
281. When at a trial, admiwibility of evidence 
is obiected to, it is the duty of the trial 
Judge to decide at once whether it is admissi¬ 
ble. If he holds it inadmissible the document 
should not find a place on the record and 
assessors or jurors should be warned not to rely 
on it. 50 I.C. 481=98 P.L.R. 1918. Where 
the Court passed an interlocutory order that the 
evidence was admissible such an order can 
legally be varied by the Court, though in prac¬ 
tice it b not often done. Court therefore ca»i 
hold the evidence as inadmissible which was 
formerly held admissible. 39 P.L.R. 262=1937 
L. 176. It is wrong for a Civil Court to rely 
too much on decisions in criminal cases when 
deciding questions of title in civil suits. 21 
P.L.T. 873. A party who did not object to the 
admissibility of secondary evidence of a regis¬ 
tered will even in his appeal memo, cannot be 
allowed to urge it, 31 I.C. 600. When a 
documents is tendered in evidence and no 
objection whatever is taken to it either as to 
its being secondary evidence or as to its being 
tendered in eircumstances that would justify its 
being received as secondary evidence, it is too 
late in appeal to take the point that it should 
not have been received. I.L.R. (1937) N. 68= 
1937 N. 13. The relevant point of time in the 
proceedings at which the condition of adnusii- 
bility must be fulfilled it the time when it has 
to be admitted by the Court before which the 
evidence is produced and relied on and not the 
moment when the case is decided. 190 I.C. 

849=1940 N.L.J. 459='940 Nag. 340. No 

statement of counsel concerning relevant facts in 
the case can be accepted otherwbe than in the 
witness-box. 1935 N. 69=17 N.L.J. 189. 
Parties, if so minded, may ordinarily agree that 
evidence shall be Uken in a particular way. 
That is not a matter which can be said to 
afifect the jurisdiction of the Court. It is merely 


that parties allow certain materials t6 be usc^ 
as evidence which apart from their consent 
cannot be so used. 43 M.L.J. 448=1922 M. 
394 [43 M. 609; 38 M. 160, Foil.]. If a party 
to a suit consents to the recitals in prior judg¬ 
ment being taken as proof of a will, he cannot 
object in appeal. {Ibid.) The omission by a 
party to prevent irrelevant evidence from being 
admitted will not in the absence of a deliberate 
consent to waive objections, cure the defect. 36 
I.C. 906. When the lower Court has given a 
finding that the document is legally proved, 
the appellate Court should sparingly interfere 
with the findings when no objection was taken 
at the hearing. 32 I.C. 760; 10 O.W.N. 173= 
1933 O. 128. It does not follow that a docu¬ 
ment is invalid, merely because it may not be 
admissible in evidence. 1923 N. 109. Where 
a document is admitted without proof but with¬ 
out objection in the trial Court, no objection 
to its admissibility on the ground of want of 
formal proof can be taken in appeal. 44 I.G» 
422 = 3 P.L.J. 306. If a document is once 
admitted in the lower Court without objection, 
no party can take objection to its being refer¬ 
red to by the Court. 36 I.C. 96=10 S.L.R, 

4. Where the only reason given for admitting 
a document in appeal is that it is a public 
document but it relates to facts which the 
defendant is entitled to meet, the admission is 
illegal. 150 I.C. 306=1934 N, 124. Legal 
practitioners should confine themselves to such 
documents as were produced by them and 
exhibited in the case. If the record of another 
case happens to be in Court for a specific 
purpose it cannot be treated as evidence in the 
case for any purpose other than the one for 
which it was summoned, 131 I.C. 513 = 1931 
A. 600. It is not safe to assume that a case 
must be false if some of the evidence in 
support of it appears to be ambiguous or ii 
clearly untrue. There is on some occasions a 
tendency amongst litigants to back np a good 
case by false or exagerated evidence. 24 G, 
W.N. 626 (P.C.). As to admissibilty of notes 
of evidence of a speech in a trial for sedition, 
see 1940 O.W.N. 965. The Court is not entit¬ 
led to attribute to the witnesses conspiracy and 
perjury, unless the story told by them, coupled 
with the surrounding circumstances is of itself so 
unnatural and improbable that only one con¬ 
clusion, vii.^ conspiracy and perjury, is reason¬ 
ably possible. 1934 12 = 66 M.L.J. 15* 

(P.C.). An appellate tribunal may bring, its 
knowledge of life and business to bear even 
in cases where in the lower Court contem¬ 
porary communications and course of business 
arc used, and it can say that evidence given 
about them at the trial cannot be true. 34 
I.C. 273 (P.G.). In a matter of appreciation 
of evidence and the credibility of witness the 
opinion of the trial judge should not be ligh^ 
disturbed on appeal. 39 B. 386=42 I.C, 
119=28 M.L.J. 593 (P.C.). i 41 j »43 G. 707=* 
31 M.L.J. 1=43 LA. 73 (P.G.); 28 G.Lj. 
306=48 l.G, 561 ; 39 A. 426; 39 I.G. 666; a? 
I.C. 276=20 C.L.J. 501. When dealing vdth 
a version spread over several conscciid^ 
stages, it is inevitable that careful regard 
should be had to them all and their truth ot 
falsehood tested on a review of the cndrQ 
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It extends to the whole of British India, and applies to all judicial pro- 

ceedmgs in or before any Court, including Courts- 

A A 4.1 9 r u TVT , Clourts-martial convened under the 

Army Act] [the Nava Discipline Act or that Act as modified by the Indian Navy 
(Discipline) Act, 1934 ,] 3[or the Air Force Act] but not to affiLvits'* presented 
to any Court or officer, nor to proceedings before an arbitrator; ^ 

And It shall come into force on the first day of 
September, 1872 . ^ 


Commencement of Act. 


LEG. REF. 

^ Inserted by Act XVIII of 1919. 

But see the Army Act (44 & 45 Viet., c. 58), 
sec. 127, which is as follows:— 

A Court-martial under this Act shall not, 
^ respects the conduct of its proceedings, or 
the reception or rejection of evidence, or as 
respects any other matter or thing whatsoever, 
be subject to the provisions of the Indian Evi¬ 
dence Act, 1872, or to any Act, law or ordinance 
of any legislature whatsoever, other than Parlia¬ 
ment of the United Kingdom.” Act I of 1872 
IS (subject to such modifications as theGovernor- 
General in Council may direct) applicable to 
all proceedings before the Indian Marine 
Courts. See the Indian Marine Act fXIV of 
1887), sec. 68. . ^ 

* Inserted by Act XXXV of 1934. 

® Inserted by Act X of 1927. 

* As to practice relating to affidavits, see Civil 
Procedure Code, 1908, sec. 30 (c) and Sch. I, 
O. XIXj Cr.P. Code, 1898, secs, 539 and 539-A 

NOTES. 

ca^. The incidents have to be judged in the 
Ught of what preceded and followed, and it 
would be an error to segregate the incidents 
and test their veracity in isolation. 52 L.W. 
57-72 C.L.J, 263=1940 P.C. 93 (P.C.). A 
witness s evidence should not be rejected merely 
wcause he appeared to be nervous while in 
the box 187 I.C. 747=1940 A.L.J. 26 = 

940 All. 175. The fact that the witnesses 
lor one of the parties to a suit happen to be 
ms employees is not a sufficient ground for not 
relying on their evidence, especially when none 
out the employees could be witnesses to the 
transaction in dispute. 189 I.C. 232=1940 

rejection of a witness’s 
mden^ by the trial Judge is solely based on 

befor^ documentary, placed 

efore him, and he makes no comment on 

witness or on his truth- 

/°™ments on the probabili- 
of the truth of the story actually told by 

'‘Sht of the surrounding 
^c^tances, the appellate Court is in as good 

Co^t " as the frial 

t “evWenJ;"'^"- 3 : 5=1933 o" 12^ Where 
evidence produced by one oartv i« in 

th ‘ produced by 

foriud^.I^D.*^k ^°"°wtng tests may be applied 

wWch is Sy^eSS; I^fthe^^^oS-! 


Lm O. 197. Mere verbal contradic- 

cr^it tV,^ discrepancies are not sufficient to dis- 

^ K? u consistent testimony of eye- 
Witnesses, which is also supported by the cir- 

o/stupidity 

viwltl. especially when they are 

villagers, IS not the measure of their veracitv 

.pp.'»»£X;,hStis, rx' sx 

O.W N° evidence. 11 

the Statements -P' 5®^. Discrepancies in 

should not be lightl^pSd over“t"'the S 
As to appreciation of evidence ’ m‘t^*t' 

438=23 C.W.N. 589=77 I.C r;i "pt) Mil: 

apprehension implies a positive and demonstra¬ 
ble mistake or misunderstanding, whereas mis 
appreciation of evidence is morf^subjecTve anj 

dL"°lTR PPnJfPij'’'" demonstra- 

^ Q 442=177 I.C. 60^ (2)= 

1938 N. 394 There is no ground why a rarty 
having once denied cannot on a reconsideration 
subsequently admit the genuineness of a docu- 
men , and if this is so a Court could not be 
precluded from taking such document into 

- mPf o T V' “59 =i940O.W.N. 1344 
-1941 Oudh i8g. It cannot be said to be an 

axioin of law that every Court must reject exa- 

mmation-in-chief whenever cross-examination 

does not confirm it. A Court may believe any 

'^‘!r j u°V witness’s evidence 

and disbelieve any other part and it is entitled 

to come to the conclusion that the examination- 

in-chief is true and that statements in cross 

examination are false. 1937 M.W.N. 986 As 

to trial Judge’s opimon of witness when open to 

criucism on appeal, see 76 I.C. 63=46 ML I 

334 . Low status of witness is not sufficient to 
discredit him* 19^4 M.W.N* 44^ = 102^ P r* 

106 (P.C.). Where the parties to a suit are at 
issue on a vital question, such as the genuine¬ 
ness of defendant’s signature to the document 
sued on, the safe principle is to consider which 
story fits in with the admitted circumstances and 
resulting probabiUties. The Privy Council un 
held the finding of the Chief C^rt as to the 
genuineness of the signature, in reversal of the 
decision of the first Court. 38 C. 805=21 M 
LJ. 1127=38 LA. I55(P.G.). In a ffispme a; 
to facts, great weight, naturally attaches to th^ 

finding of the trial Judge. 15CWN ttt ™ 

I.C. 963 (P-G.). TiiefLtha't 

mistakes m identification is no reason for d' 

crediting his evidence in other maue„ L t 

300=21 A.L.J. 143=1923 A ofo 
where references to time^ are ILera^fiv 
approximations there is large migin "4“““ 
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error. 15 Bom.L.R. 297=19 I.C. 326. A 
theory of improbability in order to prevail 
against positive evidence must be clear and 
cogent; it must be such as to justify the rejec¬ 
tion of the positive evidence as concocted and 
unreliable. 24 G.W.N. 860=59 1.0.814=47 G. 
1043. Presumption against misconduct is 
among the probabilities to be taken into account 
in estimating the value of evidence and where 
the character and position of the person is 
above reproach this probability becomes stron¬ 
ger. The mere lact that this or that thing in a 
complete transaction is improbable docs not 
count for much as against clear and distinct 
evidence of reliable witnesses. 39 G. 244=13 
I.C. 577=16 G.W.N. 266. The mere fact that 
the promissory note is stamped with a King 
Edward stamp does not prove that the note 
was executed in 1911 and not in I9^5» 
absence of any evidence that there were no 
King Edward stamps in existence in 1915. 1923 
L. 601. Where a witness keeps quiet for many 
days after the occurrence and comes forward 
after the police had made a discovery he is not 
reliable. 1923 L. 438 (2). Without deliberately 
intending to tell a lie human beings arc prone 
to believe what they wish, to confound what 
they believe with what they heard and to as¬ 
cribe to memory what is merely the result of 
imagination. 8 O.L.J. 433= 1922 O. 178. The 
evidence of respectable persons with special 
means of knowledge owing to relationship to 
the parties on the matters they depose to should 
not be viewed with suspicion especially in 
cases where only oral evidence will ordinarily 
be available. 25 I.C. 660=7 O.L.J. 383. It 
is a good working rule not to act upon the 
evidence of persons who are vitally interested 
in the result of the case, unless that evidence 
receives corroboration. 1922 P. iii. Where a 
party comes into a Court with a story, which 
eannot be believed in its essential details it is 
impossible to rely on a part of the story for the 
purpose of convicting the accused. 19 Cr.L.J. 
877=47 I.C. 73. The maxim falsus in uno 
falsus in omnibus is a maxim of ancient origin 
which is now not implicitly followed by Courts 
in the appreciation of evidence. It is the duty 
of the Court to sift the evidence and separate 
the truth from the falsehood, if it can. 1923 R. 
30. It is generally unsafe to apply the doctrine 
falsus in uno falsus in omnibus to evidence of 
witnesses in India. Where the evidence is subs¬ 
tantially correct simply because there are deli¬ 
berate falsehoods in it, it should not be totally 
rejected. 10 O.W.N. 482= 1933 O. 269. Cir¬ 
cumstantial evidence is evidence of circumstances, 
as opposed to what is called direct evidence. 10 
I.C. 929= 12 Cr.L.J. 329. Circumstantial evi¬ 
dence in order to justify a conviction must be 
exhaustive and must exclude the possibility of 
guilt of any other person or must point conclu¬ 
sively to the complicity of the accused. 38 I.C. 
759=32 P.R. (Cr.) 1916. Circumstantial evi¬ 
dence must like any other evidence be tested and 
weighed and must prevail or not by its own 
inherent proving force. i L.W. 1007 = 26 I.C. 
332=16 Cr.L.J. 38. To justify an inference of 
guilt from circumstantial evidence the inculpa¬ 
tory facts must be incompatible with the in¬ 


nocence of the accused and must be incapable 
of explanation upon any reasonable hypothesis 
other than that of his guilt. 59 I.C. 358^22 
Cr.L.J. 154. See also 65 P.L.R, 1917=42 I.C. 
129; 8 G.W.N. 278; 39 I.C. 322. A ^chance 

witness' whose evidence so commonly discloses 
a meeting with the very person whose admis¬ 
sion is required and details how the admission 
was volunteered in the course of conversation, 
though not necessarily a false witness, it is pro¬ 
verbially rash to rely upon such evidence. 193 
I.C. 209=1941 O.W.N. 565=1941 P.G. II 
(P.C.). 

A Judge cannot travel beyond the record of 
the case before him and rely for the rejection 
of an important witness in the case on informa* 
tion gained from other cases heard by him. 193 
I.C. 327=1941 Lah. 22. Record requisioned 
—When becomes evidence in the case. A re* 
cord which has been requisitioned does not be¬ 
come part of the evidence in a pending case 
merely from the fact that it has been requisi¬ 
tioned. If any document or statement contained 
in the record are relied upon by a party then 
they must be duly proved and brought on the 
record as evidence in the pending case. 1941 
R.D. 868=1941 O.A. (Supp.) .788=1941 A.Wi 
R. (Rev.) 914. Where a document called f['om 
a witness is produced by him and that is the 
document required, he should be allowed to 
prove it so that it can be admitted in evidence 
although the demand for the document does 
not describe it as fully as it may. 22 Pat.L.T. 
656= 1941 Pat. 202. 

Circumstantial evidence as to marriage.—* 
Even though the connection between a man 
and a woman was at its inception adulterous, 
the presumption of a marriage arises in a case 
where it is established that the husband of 
the woman had divorced her and aRer that 
they continued to live together, treated each 
other as husband and wife and were looked upon 
by others as such. 35 P.L.R. 532 = 193^ L. 517. 
Continuous living as man and wife raises pre¬ 
sumption of legal marriage and this presumption 
is greatly strengthened when they arc described 
as man and wife in municipal papers. 1934 A« 
884. A presumption of a marriage arises in A 
case where it is established that the parties were 
living together as man and woman and afler the 
death of the man the latter was allowed by his 
reversioners to retain his property for a period 
of 41 years. 1937 O.W.N. 1221. Where the 
evidence was that a widow after her husband*s 
death lived with his hrst cousin as man and 
wife, had several children by him, and the two 
were together cultivating lands and there Wrt 
nothing to show that they were outcasted or their 
status as man and wife was repudiated under the 
circumstances, it would not be justifiable to 
hold that there has not been a re-marriage. 18 
R.D. ^\y. Seealso 1937 O.W.N. 619=1936 0 / 
298. Medical certificate—Value of. 1937 Ci 
697. Where the slide taken by the Medical Office^ 
containing a smear of the discharge from the 
penis of the person accused of adultery was shown' 
to have contained spermotoza and it was alsd 
.proved that there was a whitish discharge 
known as Icucorrhoea from the vagina of- the 
woman. Held^ that the evidence was hot con*^ 
elusive proof that tlie two were caught ** 
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flagranti delicto*' in the very act of coitus. ’ 8 
Luck. 301 = 1933 O. 148. 

An approximate estimate of the age of a party 
made by the third parties who might not have 
had any special means' of knowledge is not of 
much value. 56 A. 766=1934 A. 406 (F. B.). 
In criminal proceedings the statement of a witness's 
age forms no part of his deposition and is not 
usually the statement of the witness himself, 
but an estimate of the Court. 1933 P. 627. It 
is a well-known fact that when the age is not 
in issue, villagers are particularly careless in 
stating their age. As such the statement of age 
cannot be of such positive character in deter¬ 
mining a particular issue long after the date, 
when the determination of age was not one 
under consideration when the statement was 
made. 1939 A.W.R. (B.R.) 44=1939 R.D. 164. 
In the case of an unsworn testimony of a young 
child, that evidence is admissible. Sec. 13 of 
the Oaths Act expressly provides for cases in 
which the provisions of secs. 5 and 6 of that 
Act have not been carried out. 39 Cr.L.J. 585 
= 1938 M.W.N. 90=1938 M. 490 =(i938) i 
M.L.J. 289. Children are a most untrustworthy 
class of witnesSy ^or when of a tender age, they 
often mistake dreams for reality repeat glibly 
as of their own knowledge what they have 
heard from others and are greatly influenced 
by tear of punishment, by hope of reward and 
by desire of notoriety. 34 P.L.R. 536=1933 
L. 667. The proper tests to be applied with 
reference to the evidence of a child witness are 
how consistent the story is with itself, how it 
stands the test of cross-examination and how 
far it fits in with the rest of the evidence and 
the circumstances of the case. 1941 O.W.N. 
1246. It is not likely for a boy of about seven years 
to distinguish between things heard by him and those 
which he has seen; and when there is a clear indi¬ 
cation of inconsistent statements in his evidence, 
not much importance can be attached to it. It 
is not illegal to examine a witnesis of tender 
years; but it is important that thejudge should, 
as a precaution, ascertain in the first instance 
by means of a few simple questions whether the 
intelligence of the child is such that it is capable 
of giving credible evidence; it is also desirable 
that the record of evidence should show that 
such a test has been in fact made. When it 
does not appear that any such attempt was 
made to test the capacity of the child witness 
to give his testimony, it is not safe to rely on 
the evidence of such a witness. 15 P.L.T. 586 
=7^934 P- 651. It is not necessary to tender 
the evidence taken on commission formally at a trial 
to make it evidence in the case. (36 G. 566, 
Ref.) 37 C.W.N. 666=1933 C. 412. Where 
arbitrator has examined witnesses and recorded 
evidence with due formality, it is open to the 
parties by coTuent to treat such statements as evidence 
^d proceed with the case before the Court 
irom the stage it has reached before the arbi¬ 
trator. The consent in such a case relates to 
the manner in which the evidence has to be 
proved and not to the relevancy of the evidence 
Itself 1934 M. .610=67 M.L.J. 358. It is 
^afe to rely completely on the evidence of 
trackers as to the correspondence of trackers. 42 

Qt.L.J. .897, Sometimes, the 


identification of the particular accused by 
witnesses to whom they are strangers is useful. 
17 Cr.L.J. 156 = 33 LG. 636. Where awitness 
was examined before the committing Magistrate 
and was simply tendered for cross-examination 
in the Sessions Court and the evidence before 
the committing Magistrate was marked as exhibit 
in the Sessions Court, such procedure is 
illegal. 30 I.C. 439=1915 M.W.N. 544. 
But see also 39 Mys. H. G. R. 581 = 12 
Mys.L.J. I, Statements of accused in police 
custody are notoriously untrustworthy. 20 I.C. 
721 = 1912 M.W.N. 825. In criminal cases, it 
is the weight of the evidence and not the 
number of the witnesses, which the Court has 
and ought to consider. 63 I.C. 407=24 O.G. 
225. When in murder case the only eye¬ 
witness to the occurrence has been disbelieved 
on several points, it is not safe to base a con¬ 
viction on the evidence of such witness, 
especially when no motive for the murder has 
been made out. u O.W.N. 969=1934 O. 373. 
Conviction should be resorted to only after the 
reasonable exclusion of every conceivable 
hypothesis of innocence, 9 I.C. 400=^12 Cr.L. 
J. 690. Evidence cannot be admitted on the 
intention of parties when that intention is 
clearly expressed in the deed. 1928 G. 825, 

Examination of party—Defendant as 
plaintiff’s witness. —Where the plaintiff re¬ 
frained from giving evidence on his own behalf 
and adopted instead the tactics of calling the 
defendant as a witness for the plaintiff, with 
the usual result that important features of hiS 
case were denied by his own witness, their 
Lordships condemned this practice and approv¬ 
ed of the course taken by the High Court in 
treating the plaintiff as a person who put the 
defendant forward as a witness of truth. 172 
I.C. 633=47 L.W. 124=1938 P.C. 59 (P.G.). 
If a party appears as a witness on behalf of the 
opposing party the Court should before proceed¬ 
ing to record his statement question him or his 
counsel as to whether he does not propose to 
appear as his own witness. If that party then 
declares that he does not propose to appear as 
his own witness the Court should point out 
to the party producing him that ordinarily 
speaking the matter should be left as it is and 
the Court be left to draw any adverse inference 
which may justifiably be drawn from the refusal 
of the party to appear in the witness-box and 
subject himself to cross-examinatiom If the 
party, however, insist on examining the opposite 
party as his own witness the Court should be 
careful not to allow him to cross-examine his 
own witness because unless the evidence is 
declared hostile, the party producing the 
witness has no right to cross-examine his own 
witness. 35 P.L.R. 28=1934 L. 126. The 
fact that a witness was cited on behalf of the 
defendants and his evidence went entirely to 
support the plaintiff’s case does not entitle a 
Court to reject his evidence as that of a witness 
who had been “won over” by the plaintiff 
147 I.C. 591 = 1934 A. 226. 

Repetition and hearsay. —Distinction bet¬ 
ween. See 14 P.L.T. 482 = 1933 p. igg. 
standard of special strictness is applicable to the 
pfobf-of collateral relationships in India, and there 

is no rule that a person claiming as a coUateraj 
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[Repeal of emctmentsRep. by Act I of 1938 , S. 2 and Sch. 

3 . In this Act the following words and expres¬ 
sions are used in the following senses, unless a contrary 
intention appears from the context :— 


Interpretation clause. 


“ Court.” 


“ Court ” includes all Judges’ and Magistrates,® 
and all persons, except arbitrators, legally authorized 
to take evidence. 


LEG. REF. 

^ Cf. the Code of Civil Procedure, 1908 (Act 
V of 1908^; sec. 2, the Indian Penal Code (Act 
XLV of i860); sec. 19, General Act, Vol. I 
and for a dehnition of “District Judge,” the 
General Clauses Act (X of 1807), sec. 2 (15), 
General Acts, Vol. IV. 

* Cf the General Clauses Act (X of 1897), 
3 ( 30 » and Code of Criminal Procedure 
(V of 1898). 

NOTES. 

heir is bound to allege and prove his title 
through the common ancestor in all its stages. 
(6G. 626, Expl.) 168 I.C. 881=46 L.W. 88= 
39 Bom.L.R. 1005=1937 P.C. 201 (P.C.). The 
Evidence Act docs not contain any express pro¬ 
vision making evidence of general reputation 
admissible zs proof of relationship. 46 L.W. 88= 
1937 P.C. 201 (P.C.). 

Pleadings and evidence.—A statement of a 
party before Court but not on oath is only 
part of the pleading and not legal evidence. 35 
P.L.R. 99 = *934 L. 234. Evidence in a previ¬ 
ous suit or affidavits filed in a previous litigation 
do not prove anything. Such evidence or such 
affidavits can be used powerfully when put to a 
witness as a means of destroying that witness’s 
testimony and if the attack thus launched is 
successful it results in the witness leaving the 
box discredited. That does not however prove 
what is contained in his previous evidence or 
affidavits. The matter ends with a witness 
discredited. 1941 N.L.J. 596. The doctrine of 
the onus of proof is merely academic where both 
parties give evidence. Where there is evidence 
on both sides, the question of onus does not arise 
at all, and the judge has to determine the issue 
between the parties on the evidence before him. 
* 93 ^ P.W.N. 773. Where the tradition has been 
ascertained with reasonable certainty, a proper 
value must be given to it on questions of pedi¬ 
gree, and it may be sufficient of itself; but the 
fact that a case is difficult of proof does not 
dispense with proper proof, and in many cases 
there is good reason to regard tradition as 
poor and treacherous material. 170 I.C. 335 
= 1937 P.C. 3*o=(i937) 2 M.L.J. 772 (P.C.). 
See also 65 C.L.J. 520=41 C.W.N. 1103. It is 
possible that scandalous and indecent matter 
might be expunged by the trial Court from the 
evidence recorded on commission. If it proves 
to be irrelevant then the matter should be 
noted in the judgment in the case. But once 
evidence has been recorded on commission it 
must remain as such on the record. If it is 
irrelevant or inadmissible, it will not aid in 
the determination of the case and should be 
neglected. 1940 A.M.L.J. 4. 

Sec. 2 (Now Repeale^, English Law. —Cl. 
(i),scc. 2 precludes the Courts from following 


English Rules of Evidence in future. 7 LA. 63 
(70) (P.C.). There are however several Acts of 
Parliament relating to evidence that are in force 
in India. See Whitley Stokes* Anglo-Indian 
Codes, Vol. II, pp. 822-827; Field, p. 53 (6th 
Ed.). 14C. 721. Sec. 2 (i) of the Act re¬ 

peals the whole of the English Common Law on 
evidence so far as it was in force in British India 
before the passing of that Act. The section, in 
effect prohibits the employment of any kind of 
evidence not specifically authorised by the Act it¬ 
self. It must be recognised, however, that the pri¬ 
nciple of exclusion adopted by theAci, should not 
be applied so as to exclude matters which may 
be essential for the ascertainment of truth. The 
relaxation of the rule as to reception of hearsay 
evidence must be held to be permissible where 
such a course tends to the due investigation of 
truth, and the attainment ofjustice. 65 C.L.J, 
520=41 C.W.N. 1103. See also 175 I.C. 465= 
1938 R* 177 (F.B.). S. 2 (i) (now repealed) in 
effect prohibits the employment of any kind of 
evidence not specifically authorised by the Act 
itself. It is not open to any Judge to exercise 
a dispensing power, and admit evidence not 
admissible by the statute because to him it 
appears that the irregular evidence would throw 
light upon the issue. 193 I.C. 220=1941 O. 

W.N. 572 = 53 L-W. 469=45 C.W.N. 435 = 194 * 
P.C. 16=1.L.R. (1941) I Cal. 468 (P.C.). 

Sec. 3 : Court. —The definition of “Court” 
in this Act is framed only for purposes of this 
Act and should not be extended beyond its 
legitimate scope. 12 B. 36. “Court** includes 
both Judge and jury. 4 C. 483. Registrar or 
Sub-Registrar, not Court under C, P. Code [Cr, 
P. Code, sec. 105 (2)]; so also a Magistrate 
holding preliminary enquiry in police investi¬ 
gation. II B. 702. The term, “matters before 
it,** include matters which do not fall within the 
definition of “evidence.** 1924 N. 385=79 1 . 
C. 609. “Court** includes all Magistrates. 36 
LG. 171 = 34 P.R. (Cr.) 1916. 

Fact. —Fact in issue cannot be proved by one 
not called as a witness. 13 I.C. 220=13 Cr.L. 
J. 28. Misrepresentation of fact-—Fact, mean- 
ing of. 361.0.850=16 P.R. (Cr.) 1916. State 
of a man*s mind is a fact. 29 Gh.D. 483. Pos¬ 
session is a fact. 25 I.C, 510. On this section, 
see also 38 Bom.L.R. 1122=1937 B* 3 ** 

Document. —The definition of the word 
“document** in sec. 3 of the, Evidence Act and 
sec. 29 of the I.P. Code, applies to the word as 
used in sec, 2 (6) of the Press (Emergency 
Powers) Act, 1931. 1934 A. 1031 = 1531.0. 

411. 

“Evidence.**— This is only a definition of the 
Word as used in the Act. 4 C, 492, The word 
“evidence** in the Act signifies only the instru- 
ments by means of which relevant facts arc 
brought before the Court, viz*, witnesses and 


S. 3j 


Th'e Evidence Act (I of 1872) , 
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“ Fact.” * “ Fact ” means and includes— 

(1) any thing, state of things, or relation of things capable of being perceived 
by the senses ; 

( 2 ) any mental condition of which any person is conscious. 

Illustrations. 

{a) That there are certain objects arranged in a certain order in a certain place is a fact 
(i) That a man heard or saw something, is a fact. ’ 

(f) That a man said certain words, is a fact. 

W That a nian holds certain opinion, has a certain intention, acts in good faith, or fraudu¬ 
lently, or uses a particular word m a particular sense, or is or was at a specified time conscious of a 
particular sensation, is a fact. 

(e) That a man has a certain reputation, is a fact. 

One fact is said to be relevant to another when the one is connected with 

“Relevant.” other in any of the ways referred to in the 

provisions of this Act relating to the relevancy of 
facts. 


“ Facts in issue.” 


The expression 
includes— 


a 


facts in issue ” means and 


any fact, from which, either by itself or in connection with other facts 
the existence, non-existence, nature or extent of any right, liability, or disability’ 
asserted or denied in any suit or proceeding, necessarily follows. 

Bxplanalton.—Whenever, under the provisions of the law for the time being 
in force relating to Civil Procedure, any Court records an issue of fact the fact 
to be asserted or denied in the answer to such issue is a fact in issue. ^ 

Illustrations. 

A is accused of the murder of B. 

At his trial the following facts may be in issue :— 
that A caused BV death; 
that A intended to cause B’j death ,* 

that A had received grave and sudden provocation from B ; 

that at the time of doing the act which caused B's death was, by reason of unsoundness 
of mind, incapable of knowing its nature. 

“Document” means any matter expressed or described upon any 
“ Document.” substance by means of letters, figures or marks, or by 

more than one of those means, intended to be used 
or which may be used, for the purpose of recording that matter. ’ 

Illustrations. 

A writing 1 is a document; 

Words printed, lithographed or photographed arc documents ; 

A map or plan is a document; 

An inscription on a metal plate or stone is a document; 

A caricature is a document. 

Evidence. *< Evidence ” means and includes— 

. , statements which the Court permits or requires to be made before 

I y Witnesses, in relation to matters of fact under inquiry : 
such statements are called oral evidence : 


1 ^ ^ . LEG. REF. 

q/. Definition of writing in sec 
General Clauses Act (X of 1879). 


3 ( 58 ), 


NOTES. 

documents, and by means of which the Court 

—(F.B.). a/jo 38 Bom.L.R. 1122 

3 //confession of co-accused). Head- 

in—Proof of religion— 

*929 A. 303= 

390=fn//c 3 " 51I ; .gyA. 

da 154 I.G. 405. A Court, when it has to 


consider whether a fact is proved or not, must 
not expect evidpcc which cannot be produced 
or evidence which it is unnecessary to produce. 
Fiuthcr more, a Court must consider all the 
evidence before it and this not merely as a 
number of independent bits of evidence. The 
whole of the evidence must be considered 
together and the cumulative effect of it must be 
weighed. 184 I.C. 521 = 1939 O.W.N. 1114. 

“Not Proved”—Proof in Civil and Crimi¬ 
nal Cases.— The evidence in criminal cases 
must be such as to exclude any reasonable doubt 

of guilt ; if there be any such doubt the accused 
xs entitled to be acquitted. 29 C. 323. 
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( 2 ) all documents produced for the inspection of the Court ; ' : ;' , 

such documents are called documentary evidence. ■ ■ f \\ 

A fact is said to be proved when, after considering the matters before it] 

the Court either believes it to exist, or considers its 
“ Proved. existence so probable that a prudent man ought, under 

the circumstances of the particular case, to act upon the supposition that it exists. 

A fact is said to be disproved when, after considering the matters before 
, it, the Court either believes that it does not exist, or 

isprove . considers its non-existence so probable that a prudent 

man ought, under the circumstances of the particular case, to’act upon the suppo¬ 
sition that it does not exist. . ‘ 


jA fact IS said not to be proved when it is neither 

Not proved. t j* j ^ 

proved nor disproved. 

4 . Whenever it is provided by this Act that the Court may presume a fact, 


Shall presume.’* 


4 ^ 

\ V ^ 


^ »» it may either regard such fact as proved, unless and 

May presume. fo, proof of it ; 

Whenever it is directed by this Act that the 
“ Shall presume.’* Court shall presume a fact, it shall regard such fact 

as proved, unless and until it is disproved ; 

When one fact is declared by this Act to be conclusive proof of another, 

“ Conclusive proof.” Court shall, on proof of the one fact, regard the 

other as proved, and shall not allow evidence to be. 
given for the purpose of disproving it. . ‘ * 

CHAPTER II. . vJ 

Op the Relevancy of Facts, . 

> 

^ . 5 . Evidence may be given in any suit or pro- 

facts in issue and relevant the existence or non-existence of every fact 

facts. in issue and of such other facts as are hereinafter de- 

. ^ dared to be relevant, and of no others. 

Explanation ,—-This section shall not enable any person to give evidence 
of a fact which he is disentitled to prove by any provision of the law for the time 
being in force relating to Civil Procedure. 

^ Illustrations, 

/. , ^ i^ murder of.B by beating him with a club with the intention of causing ^ 

his death. 


At A*s trial the following facts are in issue :— 

A's beating B with the club ; 

A's causing B^s death by such beating ; 

A*s intention to cause B's death. 

. A does not bring with him, and have in readiness for production at the first 

on which he relies. This section does not enable him to pr^ucc, tljc 
bond or prove its contents at a subsequent stage of the proceedings, otherwise than in accordance 
with the conditions prescribed by the Code of Civil Procedure. 1 

6 . Facts which, though not in issue, are so connected with a fact in issue! 


NOTES._ 

Sec. 4.—Under sec. 4, it is open to a Court in 
India upon proof of a marriage either to regard 
as proved the subsistence of that marriage on a 
later date,unless and until it should be disproved, 
or else to call for proof of it, using the discre¬ 
tion entrusted to the Court by the first clause 
of sec. 4 in a judicial manner according to the 
circumstances of the case. 193 I.C. 209=1941 
P.C. 11 = 1941 O.W.N. 565 (P.G.). 

Sec. 5 : Scope op Section. —Act docs not 
lay down rules as to the weight of evidence ; it 
only ' deals with admissibility (Field, 6th Ed., 
64). In determining the relevancy or otherwise 
or any-evidence, the Court cannot consider 
matters bcyolid putview -of the Evidence 


Act. 24 I.C. 165=12 A.L.J. 285. In atrial 
for murder, the case against the accused should 
be determined on evidence which is relevant and 
admissible under the Act. 62 I.C. 545=2* 
Bom.L R. 1274; Suit for profits against son of 
lambardar—Evidence as to the difficulty of 
collecting rent and difficulty in finding other, 
lambardar on the death of the original lambar¬ 
dar is admissible. 1928 A. 166=107 7 ®®* 

See. 6.—Principles of the sections relating to 
relevancy of facts are mere rules of loric, 
1914 M.W.N. 931. Declarations in order that, 
they might be admissible as res gestae should be 
contemporaneous with the transaction in lisvt*, 
that is, the interval should not be suefi as to. 
give time or opportunity fpr, fabrioatiOQ 


The Evidence. Act -(I of 1872): 
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Relevancy of facts forming 
{)art of same transaction. 


as to form part of the same transaction, are relevant, 
whether they occurred at the same time and place 
or at different times and places. 


Illusiraiions. 

i 

(a) A is accused of the murder of B by beating him. Whatever was said or done by A' or 
B or the by-standers at the beating, or so shortly before or after it as to form part of the transac¬ 
tion is a relevant fact. 

{b) A is accused of waging war against the Queen by taking part in an armed insurrection 
in which property is destroyed, troops are attacked, and gaols are broken open. The occurrence 
of these facts is relevant, as forming part of the general transaction, though A may not have been present 

at all of them. 

* 

(c) A sues B for libel contained in a letter forming part of a correspondence. Letters between 
the parties relating to the subject out of which the libel arose, and forming part of the correspon¬ 
dence in which it is contained, are relevant facts, though they do not contain the libel itself. 

(d) The question is, whether certain goods ordered from B were delivered to A. The goods 
were delivered to several intermediate persons successively. Each delivery is a relevant fact. 


Facts which are the occasion, cause or effect, immediate or otherwise, 

of relevant facts, or facts in issue, or which constitute 
the state of things under which they happened , or 
which afforded an opportunity for their occurrence 
or transaction, are relevant. 


Facts which are the occa¬ 
sion, cause or effect of facts 
in issue. 


Illustrations. 

I * 

(a) The quesstion is, whether A robbed B. 

The fhcts that, shortly before the robbery, B went to a fair with money in his possession, 
and that he showed it or mentioned the fact that he had it, to third persons, are relevant. 

{b) The question is, whether A murdered B. 

Marks on the ground, produced by a struggle at or near the place where the murder was 
committed, are relevant facts. 

(c) The question is, whether A poisoned B. 

The state of health before the symptoms ascribed to poison, and habits of R, known to Ai 
which afforded an opportunity for the administration of poison, are relevant facts. 


Motive, preparation and 
previous or subsequent con¬ 
duct. 


8. Any fact is relevant which shows or consti 
tutes a motive or preparation for any fact in issu' 
or relevant fact. 


NOTES. 


they should not amount to a mere narrative 
of a past occurrence. They are admitted when 
they appear to have been made under the im¬ 
mediate influence of some principal transaction 
relevant to the issue and are so connected with 
it as to characterise or explain it. The bare 
statement of a complainant made sometime 
after the occurrence is not admissible in evidence. 
194^ O.W.N. 1290. Statement made to Police 
—Admissibility of. See 50 I.C. 487= 17 A.L.J. 
760. Evidence of woman raped— Res gestae. 
See 4 M.L.J. 491 = 1921 Lah. 258, note under 
sec. 8. Where a woman raped made a state¬ 
ment to her relative shortly after and committed 
suicide about 3 days after the occurrence, such 
^tement is not admissible under sec. 6. 1930 

^ ^ rape, a statement 

made by the complainant immediately after the 
occurrence to another woman is admissible, 
not as evidence of the truth of the charge 
alleged but as corroborating the credibility of 
the complainant and of the evidence of the 
consistency of her conduct. 43 I.C. 443= 19 Cr. 

155 (F.B.). See also 1930 C. 132=124 I.C. 
^75 (statement by the girl to the mother that 
she was bitten by a leech to be used only to 
wntradict the statement made by the girl). 
Unless a statement by the girl to her father and 
the offence under sec. 376, I.P. Code, form r« 
gesae^ such statement is not of much value* 

*530 L..337=j2j I.C* 862. Hearsay, evidence— 

C.C.M.— 302 


Statement of by-stander, admissibility. 24 P R 
(Cr.) 1914=27 I.C. 664. 

Sec. 7 .—Where the accused takes the defence 
founded on an alibi^ reasoning from probabili¬ 
ties, cannot take the place of evidence, iqqo^ 
P. 509= 128 I.C. 351. 

Secs. 7 and 45 .—Evidence that there were- 
foot-prints at or near a scene of offence or 
that the foot-prints came from a particular, 
place or led to a particular place, is relevant, 
evidence under S. 7 and statements as to' 
these facts made by person skilled in identify¬ 
ing foot-prints are not excluded by S. 45. The 
words ‘science’ or ‘art’ in S. 45 are to be 
construed widely. The amendment relating 
to finger impressions is made to meet parti-; 
cular decisions which had been given by the 
Courts. The amendment does not operate to 
limit in any way the wide meanings which 
should be given to the expressions ‘science’ or 
‘art’. Whether a particular tracker called 
upon to assist, is or is not an expert in this 
art or science, is of course a matter to be 
decided by the Judge or Magistrate, before 
reliance can be placed upon his evidence. But 
if it is established to the satisfaction of the 
Court that the tracker is a person capable of 
distinguishing and identifying foot-prints, there 
is no reason why his evidence should not be 
given such co^^sideration as it may deserve. 
1942 Sind 11. ^ 

Sec. 8: Ca"'/«, J.— S.., embodies, in , , 
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The conduct of any party, or of any agent to any party, to any suit or pro¬ 
ceeding, in reference to such suit or proceeding, or in reference to any fact in 
issue therein or relevant thereto, and the conduct of any person an offence against 
whom is the subject of any proceeding, is relevant, if such conduct influences or is 
influenced by any fact in issue or relevant fact, and whether it was previous or 
subsequent thereto. 


NOTES. 

statutory form, the rule of evidence that the 
testimony of res gestae is always allowable when 
it goes to the root of the matter concerning the 
commission ot the crime. It is controlled and 
circumscribed by sec. 27 of the Act, 63 C. 1053 
= iq36 C. 316. See also I.L.R. (1936) N. 78. 

Motive: Per Crump, J. —A motive is that 
which moves a man to do a particular act. 
Whether the belief which produces the state of 
mind is true or false, the motive remains the 
same and the truth or falsity of the belief is not 
really in question. 62 I.C. 545 = 22 Bom.L.R. 
1274. Motive can never supply want of reliable 
evidence of the offence. 7 L. 84 = 94 I.C. 901. 

Evidenle of coNDtTCT.—As to evidence of 
conduct and surrounding circumstances, see 22 
C. 406: 24 W.R. 176: 7 A. 385: 2'i S.L.R. 55 = 
1927 Sind 28; 1927 Sind 93: 35 C.W.N. 705 = 59 
C. 40; 161 T.C. 885=1926 Pesh. 72. ‘Conduct’ 
may in certain circumstances include statements 
as well as acts but in doing so it still retains the 
difference between an act and a statement. A 
statement must consist of words, whether they 
be spoken,or written, or spelled out as would be 
done by a mute person on his fingers; and words 
would not always be statements. Acts however 
exclude words and cannot be translated into 
words. So where an accused takes certain articles 
belonging to the deceased from various places 
and hands them over to the police, he cannot be 
said to be making a statement: much less making 
a statement amounting to a confession. To such 
case sec. 8 applies. I.L.R. (1941) All. 280= 
1941 All. 145=1941 A.L.J. 86. See also 
O.W.N. 722. 

Res gestae —Report by woman raped—State¬ 
ments TO NEIGHBOURS.—The Statements were 
inadmissible under sec. 6 but admissible as a 
complaint under sec, 8. 4 L.L.J. 491 = 1921 
Lah. 258, As to statements of a raped girl, to 
persons immediately after occurrence, see 82 I.C. 
142=1925 N. 74: 1926 P. 58. 

Statement to police officer and complaint 
IN HIS presence—Admissibility. —The evidence 
of police officer and the complainant as to the 
pointing out of the various places by the accused 
was a confession of his guilt made while he was 
in the custody of the Police-officer and inadmis¬ 
sible under secs. 25 and 26. The evidence 
could not be treated as evidence of conduct, 
apart from the accompanying statements under 
sec. 8 of the Act. 52 I.C. 601=21 Bom.L.R. 
724; 152 I.C. 473=11 O.W.N. 1383. 

Accused pointing out spot to Police-offi¬ 
cer — Conduct. —If an accused accompanies a 
police officer and points out the spot where the 
stolen property is concealed, it amounts to con- 
duet proof of which is admissible under sec. 8. 
351.6.962=17 Cr.L.J. 402; I.L.R. (1936) N. 
78=164 I.C. 964=1936 N. 200. See also 63 
C. 1063=1936 C. 316; 1937 N. 22o=I.L.R.. 
1937) N. 268 (conversation between accused 


and police at time of search leading to discovery 
of incriminating articles is admissible). But the 
mere fact that the accused pointed out the 
several places of incidents narrated by the 
approver is not admissible as evidence of con¬ 
duct. 1929 L. 794. Statement by person 
robbed immediately after robbery and assault it 
admissible as part of the res gestae. 6 P. 747= 
1928 P. 162. Rape—No direct evidence—Child 
on whom rape committed refused to make any 
statement—Prosecution tried to put statement 
of mother as regards answers given by child in 
reply to questions put to her—Statements held 
not admissible. 1930 L. 84=120 I.C. 539.- 
Sec. 8 does not render a statement by a woman 
raped admissible in evidence when there is 
nothing to corroborate or confirm the same. 131 
I.C. 436=1931 M. 233 (2). Where the accused 
(a woman) is on her trial for making a false 
charge of rape, the fact that she made certain 
allegations which she related in the course of an 
enquiry which she sought and demanded is 
relevant. 1935 N. 69= 17 N.L.J. 189. A dying 
declaration by a deceased person made in the 
form of signs and gestures in answer to ques¬ 
tions put to him is admissible in evidence. 38 
Bom.L.R. 818= 1937 B. 372. 

Conduct of Accused. —Whether the evidence 
against a person charged with an offence under 
sec. 147, 1 . P. Code, is open to doubt, his con¬ 
duct, some time after the ocrurrcncc, cannot be 
taken to be evidence under sec. 8 and cannot be 
used against him in the case. 54 I.C. 775=21 
Cr.L.J. 167. As to evidence of conduct or 
character, see 97 I.C. 1041 = 1927 S. 28. As to 
evidence of subsequent conduct, set also 5 W.R. 
(Cr.) 28: 9 A. 568. The conduct of a person 
who has had no part in a crime and has not 
been called as a witness cannot be brought 
under sec. 8 of the Evidence Act as being a 
relevant fact constituting motive or preparation. 
*935 N'81 = 17 N.L.J, 274. Though the mere 
fact that an accused person has absconded will 
not necessarily fix him with guilt, the fact is 
undoubtedly a piece of relevant evidence 
against him. 35 P.L.R. 740. Where the 
accused, who is charged under sec. 411, I. P. 
Code, for dishonestly receiving a bullock know¬ 
ing it to be stolen property, states to the police 
that he purchased it from a certain person and 
prepuces in support of his statement a receipt 
which is found not to include the bullock and 
as to which there is evidence that he made an 
attempt to get it altered, the conduct of the 
accused can be taken into account to prove his 
guilty knowledge. 35 P.L.R. 738=1934 L. 
695. Admissibility of statements accompanying 
acts. See 3 B. 17; 14 B. 260; 10 Bom.L.R. App. 
2; 4 Bom.L.R, 284. See also 1941 O.W.N. 7 ** 
(Admissibility of voluntary statements to police' 
by accused subsequent to the first information 
report.)^ What the conspirators did, that is te 
say, their conduct, is rdevant under sec. 8 and- 
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Explanation i.— The word “conduct” in this section does not include state¬ 
ments, unless those statements accompany and explain acts other than statements; 
but this explanation is not to affect the relevancy of statements under any other 
section of this Act. 

Explanation 2 .—When the conduct of any person is relevant, any state¬ 
ment made to him or in his presence and hearing, which affects such conduct, 
is relevant. 


Illustrations. 

(a) A is tried for the murder of B. 

The facts that A murdered C, that B knew that A had murdered C, and that B had tried 
to extort money from A by threatening to make his knowledge public, are relevant. 

(b) A sues B upon a bond for the payment of money. B denies the making of the bond. 

The fact that, at the time when the bond was alleged to be made, B required money for a parti¬ 
cular purpose, is relevant. 

(r) A is tried for the murder of B by poison. 

The fact that, before the death of 5 , A procured poison similar to that which was administered 
to B is relevant. 


{d) The question is whether a certain document is the will of ^ 4 . 

The facts, that not long before the date of the alleged will A made inquiry into matters to 
wmch the provisions of the alleged will relate, that he consulted vakils in reference to making the 
will, and that he caused drafts of other wills to be prepared of which he did not approve, are relevarit. 

(tf) A is accused of a crime. 


u- u or at the time of, or after the alleged crime, A provided evidence 

which would tend to give to the facts of the case an appearance favourable to himself or that he 
destroyed or concealed evidence, or prevented the presence or procured the absence’of persons who 
might have been witnesses, or suborned persons to give false evidence respecting it, are relevant. 

{/) The question is, whether A robbed B. 

The facts that, after B was robbed, C said in A*s presence—“ The police are comine to look 
for the man who robbed B” and that immediately afterwards A ran away, are relevant. ^ 

{^) The question is whether A owes B rupees 10,000. 

„ I , ^ 'end him money, and that D said to C in A’s presence and hearine— 

I advise you not to trust A, for he owes B 10,000 rupees,” and that A went away without malani? 
any answer, are relevant facts. iiiaajiijg 


(h) The question is whether A committed a crime. 

f ^ absconded after receiving a letter warning him that enquiry was 

tor the cnminal, and the contents of the letter, are relevant. 

(t) A is accused of a crime. 


being made 



NOTES. 

it IS immaterial whether the conduct on which 
the prosecution relies was previous or subse¬ 
quent to carrying out of the object of the 
conspiracy. 1941 O.W.N. 133=42 Cr.L.J. 165 
— 191 I.C. 466=1941 O.A. 65=1941 Oudh 

Expl. (i). — What is relevant under sec. Sis 
the particular act upon the statement, and the 
statement and the act must be so blended 
together as to form a part of a thing observed 
^ the witnesses and sought to be proved. 
Othej^ise the statements are inadmissible. 20 
N.L.R. 251 = 1933 N. ,36. 

Expl. (2)—An informer’s statement to the 
police that he purchased opium from the ac¬ 
cused IS not admissible unless it was made in 
me presence of the accused. 12 I.C. 87=4 Bur. 

•*' 222, But the finding of marked coins 
on the accused and opium on the informer are 
ctf<^nistances from which it may be inferred 
toat the accused sold the opium. (Ibid.) The 
statement made by the police officer to the 

presence of the accused 
*ftat he the accused) was going to show the 
v^ous places connected with the theft was not 

I' “ because such a 

statement could not be said to affect the conduct 


of the accused. 52 I.C. 601 = 21 Bom. L.R. 72a 
Charge of forgery of a sale deed—Statement 
made by accused before Registrar—Admissibility 
of. 1933 M.W.N. 96. Absence of entries in 
account book is relevant fact. 1924 N. 22 = 

76 I.C. 327. Agent acting nefariously, presump- 
hon from. 80 I.C. 969=17 S.L.R. 15 (30V 
First information report as evidence of conduct 
Sfe 54 C. 237=99 I C. 227. Accusation by 
woman against man for attempt to ravish— 
Statements by her to witnesses—Silence of 
accused—Relevancy. 1938 R. 127. 

Secs. 8 and 32 : A 'statement of a person 
believed but not proved to be dead is no doubt not 
admissible under sec. 32 of the Evidence Act 
but the document however is admissible under 
sec. 8, to a limited extent, to show the con¬ 
duct of the party. It however is not a direct 
proof of the facts contained in it. 40 P.L R 
J. and K. i. Where the deceased had made a 
complaint to the police shortly before his death 
staling that he apprehended danger to his life at 
the hands of certain persons, it is admissible 
under sec. 8 whether or not it is admissible 
under sec. 32 (i). It is evidence of the con ' 
duct of a person an offence against whom WM 
the subject of the tnal. I.L.R. t r 

290=42 G.W.N. 129=1938 C. 51. 
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The facts that, after the commission of the alleged crime, he absconded, of was in possession 
of property or the proceeds of property acquired by the crime, or attemped to conceal things, which 
were or might have been used in committing it, are relevant. 

(j) The question is, whether A was ravished. 

The facts that, shortly after the alleged rape she made a complaint relating to the crime, 
the circumstances under which, and the terms in which the complaint was made, are relevant. 

The fact that, without making a complaint, she said that she had been ravished is not relevant 
as conduct under this section, though it may be relevant— 

as a dying declaration, under section 32, clause (i), or 
as corroborative evidence under section 157. 

(^) The question is, whether A was robbed. 

The fact that, soon after the alleged robbery, he made a complaint relating to the offence, 
the circumstances under which, and the terms in which, the complaint was made, are relevant. 

The fact that he said he had been robbed without making any complaint, is not relevant, 
as conduct under this section, though it may be relevant as a dying declaration under section 32, 
clause (1), or as corroborative evidence under section 157. 

9. Facts necessary to explain or introduce a fact in issue or relevant fact, 

or which support or rebut an inference suggested by 
Facts necessary to ex- ^ issue or relevant fact, or which established 

facts. the identity of anything or person whose identity is 

relevant, or fix the time or place at which any fact in 
issue or relevant fact happened, or which show the relation of parties by whom any 
such fact was transacted, are relevant in so far as they are necessary for that purpose. 


Illustrations. 


(a) The question is, whether a given document is the will of . 4 . 

The state of A's property and of his family at the date of the alleged will may be relevant facts* 

(b) A sues B for a libel imputing disgraceful conduct \o A \ B affirms that the matter alleged 
to be libellous is true. 

The position and relations of the parties at the time when the libel was published may be 
relevant facts as introductory to the facts in issue. 

The particulars of a dispute between A and B about a matter unconnected with the alleged 
libel are irrelevant, though the fact that there was a dispute may be relevant if it affected the relations 
between A and 5 . 

(r) A is accused of a crime. 

The fact that, soon after the commission of the crime, A absconded from his house, is xclev^t 
under section 8, as conduct subsequent to and affected by facts in issue. 

The fact thaf at the time when he left home he had sudden and urgent business at the place 
to which he went, is relevant, as tending to explain the fact that he left home suddenly. 

The details of the business on which he left are not relevant, except in so far as they arc neces¬ 
sary to show that the business was sudden and urgent. 

[d) A sues B for inducing C to break a contract of service made by him with A. C, on leaving 
A's service, says to A —“ I am leaving you because B has made me a better offer.’* This statemrat 
IS a relevant fact as explanatory of C’s conduct, which is relevant as a fact in issue. 


[e) Af accused of theft, is seen to give the stolen property to B, who is seen to give it to A*s 
wife. B says as he delivers it—“ A says you are to hide this.” B's statement is relevant as expla» 
•natory of a fact which is part of the transaction. 



NOTES. 

Sec. 9 : Scope of secs. 9 and ii. —also 
notes under secs. 14 and 15, in/ra. Secs. 9 and 
ii read along with sec, 21 of the Evidence 
Act amply justify a Court in admitting into evi¬ 
dence all previous statements made by the 
accused bearing on the question of his guilt 
whether made to a police officer or to officer or 
to a third party if the statement is relevant to 
the fact in the issue. I'hcse sections are not 
controlled by the Criminal Procedure Code. 73 
I.C. 963 = 6 P.L.T. 381. If after the commission 
of a crime a person whose name is mentioned 
as a participator in the crime absconds, his 
conduct implies that he is concerned in the 
crime. Anything therefore which tends to 
• explain his conduct and furnishes motive other 
than a guilty conscience is relevant under sec. 9. 
62 I.C. 545=22 Bom.L.R. 1274. Admissibility 
of judgment to prove identity. Sfe 18 A, 78. 


As to comparison of thumb marks to prove 
identity, I’C.W.N. 33; 9 C.W.N. 520, As to 
recitals of boundaries in documents between 
strangers to suit, sm 45 C.L.J. 55=30 C.W.N. 
761; 8 L. 657=1927 L. 448. See also notes 
under sec. 13, infra. Evidence of identification 
of accused. 28 O.C. 258=90 I.C. 44a. In a 
case of sedition, the copy of the accuses letter 
to the press is admissible under secs. 9 and I4f 
but it is necessary to prove that such a letter 
was sent before it could be admitted. 30 Bom* 
L.R. 3i4f= 19^ B. 77. In an offence ofconspi** 
racy to commit dacoity, evidence as to previous 
association of accused for criminal purposes is 
admissible under sec. 9 but not under r sec. II* 
54 B. 524=32 Bom.L.R. 324, As to the admis« 
sibility of evidence of assessment of neighbouring 
land to determine the letting of a piece < 3 * 
land, 1940 Cal. 47=44 C.W.N, i65«I,LJU* 

(1940) I C. 168. ^ 


* 44 * 
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(/) A is tried for a riot and is proved to have marched at the head of a mob. The cries of 
the mob are relevant as explanatory of the nature of the transaction. 

10 . Where there is reasonable ground to believe that two or more persons 

J U conspired together to commit an offence or an 

consphSor'^'in reference to actionable wrong, anything said, done or written by 
Common design. such persons in reference to their common 

intention, after the time when such intention was 
first entertained by any one of them, is a relevant fact as against each of the persons 
believed to be so conspiring, as well for the purpose of proving the existence of 
the conspiracy as for the purpose of showing that any such person was a party to it. 


NOTES. 

Sec. 10 : Scope of English and Indian 
Law. —Sec. lo is wider than the English Law. 
As soon as it is shown with regard to an indivi¬ 
dual conspirator that he was in privy with the 
combination and its objects and adopted the acts 
already performed, he as a conspirator becomes 
bound by the antecedent and consequent acts of 
his fellow-conspirator. 17 P.R. (Cr.) 1915= 
28 I.C. 738. See also 37 C. 467=14 C.W.N. 
1114=7 I.C. 359. Sec. 10 of the Evidence Act 
is quite comprehensive. Its provisions are much 
wider and the section renders admissible in cases 
of conspiracy such evidence which is not ordi¬ 
narily admissible under the English or Indian 
law. The first thing for the prosecution in a 
case of conspiracy is to give satisfactory evidence 
to show a common purpose. The existence of 
the assent of minds which is involved in a cons¬ 
piracy may be and from the secrecy of the 
crime, usually must be, inferred from the proof 
of facts and circumstances which, taken together 
apparently indicate that they are merely part 
of some complete whole. 1939 A.L.J. 785= 
1939 All. 567. There is a considerable incon¬ 
sistency between sec. 10 and the illustration 
thereto. 37 C. 467= 14 C.W.N. 1114. It is not 
necessary to establish by direct evidence 
that the accused persons did enter into an 
agreement to commit an offenqe to attract the 
operation of sec. 10 against the accused. 37 C. 
467. See also I.L.R. (1936) N. 152 = 

1936 N. 97. The object of sec. 10 is 
merely to ensure that one person shall not be 
made responsible for the acts or deeds of 
another until some bond in the nature of agency 
has been established between them and the 
acts, words or writing of another which it is 
proposed to attribute vicariously to the 
person charged must be in furtherance of the 
common design and after such design was 
entertained, ii P.L.T. 45 = 1929 P. 145 
(F.B.). See also 1930 M.W.N. 1264. Sec. 10 
means this: if two persons conspire together 
to commit an offence each is regarded as 
being the agent of the other and just as the 
principal is liable for the acts of the agent, so 
each conspirator is liable for what is done by 
his fellow conspirator in furtherance- of the 
^common intention which they had both enter¬ 
tained. Firt, you must find that there was a 
conspiracy, and, secondly, that the person to 
'^hom the doctrine is to apply should have 
joined the conspiracy before they can be made 
liable for anything said or done by others. 31 
Bom.L.R. 515. The terms of sec. 10 are very 
"vride and apply to acts done in connection with 
the conspiracy, and under the section an act 


done hy third persons in certain circumstances 

be treated actually as evidence of the existence 
ol the conspiracy ; as for instance when an act 

* 1 • 1 --- _ ^ presence of 

the persons implicated. But mere statements of 

third parties made in the absence of the persons 
implicated form a class by themselves, of no 
probative value whatever standing alone. The 
section does not permit of the attaching of 
weight as real evidence to mere statements of 
this kind made in the absence of the accused 
persons, and independent evidence required as 
corroboration of such statements must be some¬ 
thing ve^ much more than the evidence which 
may ordinarily be regarded as corroborating the 
evidence of an accomplice. It may be direct 

_" 1 . . , ,. _ it must be 

evidence which standing alone, would be pro. 

• • « « a jury of a proved 

intention, .so that there would be evidence apart 

from the statements of the alleged fellow cons 

pirators incriminaung the persons charged 

The evidence must be proof of intention and not 

merely proof of a possible motive for the inten 

tion. 178 I.C. 324=^1938 P.W.N. 403=1008 p 

497. The words of sec. 10 are not capable of 

being widely construed so as to include a 

statement made by one conspirator in the 

absence of the other with reference to past acts 

done in the actual course of carrying out the 

conspiracy, after it has been completed The 

words “Common intention” signify a common 

intention existing at the time when the thing 
was said, done or written by one of them^ 
Things said, done or written while the conspirav 
was on foot, are relevant as evidence of the 
common intention once reasonable ground has 
been shown to believe in its existence. But it 
would be a very different matter to hold that 
any narrative or statement or confession made to 
a third party after the common intention or 
conspiracy was no longer operating and had 
ceased to exist is admissible against the other 
■party. There is then no common intention of 
the conspirators to which the statement can 
have reference. Such statement is therefore 
inadmissible in evidence against co-consnirator 
190 I.C. 233 = 52 L.W. 662=1940 P.C. 176=’ 
(1940) 2 M.L.J. 811 (P.C.), See also, ioa/ o 
W.N. 133=1941 Oudh 130. When sec. 10 
refers lo the common intention of the conspira 
tors, it refers to the common intention in the 
future, not to common ' intention in the 
past. I.L.R. (1939) Kar. 449=40 Gr.Lj 882 = 
1939 Smd 185. Where from the dying declara 
tion made by a. person, who is alleged to have 
been murdered, it appears that there was 
clearly a conspiracy wrongly to implicate % 
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NOTES. commit an offence and any other acts or writ* 


Particular person the High Court before it 
would rely on the evidence of witnesses who 
have so conspired, and who have had such an 
influence over the deceased making a dying 
declaration that they could have induced him 
to make a particular dying declaration to suit 
their purpose must have some other evidence 
before it which would enable it to distinguish 
the true from the false. 175 I.C. 99^39 Gr.L. 
J. 545= 1938 Sind 94 

Evidence of Conspiracy. —Possession of 
seditious literature by one member is evidence 
against the others for finding out the object of 
the association, even where such possession was 
obtained or such essays written before the asso¬ 
ciation was formed or before other members 
joined the association. 46 C. 215 = 23 C.W.N. 
193. As to evidence of conspiracy, see also 30 C. 

983 ; I.L.R. (1939) All. 736 ; 4 C.W.N. 523 : 
25 B. 230 ; 28 C. 797 ; 7 Beng.L.R. 63 and 9 
Beng.L.R. 36 App. 2 ; 106 I.C. 721=2 Luck. 
631 ; I.L.R. (1936) N. 152=165 I.C. 913=1936 
N. 97. A document of which the writer is not 
known if found in the possession of a conspirator 
would not by itself be admissible for the purpose 
of proving the truth of its contents as against 
other accused. The fact of possession would be 
evidence to show that the conspirator in whose 
possession it was found had received and pre¬ 
served it, 169 I.C. 977 = 38 Cr.L.J. 818=1937 
C. 99 (S.B.). Se' also 1933 All. 690. The 
ciphers or cipher lists discovered at the searches 
could not be treated as acts, words or deeds of 
any particular person, but the fact that they 
existed and that the names and addresses of a 
number of persons who are alleged to be parties 
to a conspiracy as charged are mentioned in 
them, the fact that they arc in peculiar forms, 
such as is not likely to be used for any lawful 
purpose, taken along with other matter brought 
out in evidence gives rise to a legitimate 
inference that the ciphers were prepared in con¬ 
nection with some unlawful purpose requiring 
secrecy ; and in the absence of evidence that the 
matters appearing from the secret documents 
are associated with some legitimate or lawful 
purpose, the ciphers, are themselves material 
affording good reasons for inferring that the 
names, addresses and other matters appearing in 
the ciphers are connected with the furtherance 
of the objects of the conspiracy and as such 

evidence under sec. 10. 1937 C. 99 (S.B.). The 
finding of closed covers relating to the conspiracy 
in possession of one of the conspirators is 
relevant against the others under sec. 10. 17 P. 

R. (Gr.) 1915=28 I.C. 738. Confession of co-ac¬ 
cused implicating co-conspirators—Admissibi¬ 
lity. 106 I.C. 721=2 Luck. 631. When¬ 
ever evidence is sought to be let in ^ under 
sec. 10 the accused is entitled to insist on 
strict compliance with its provisions, name¬ 
ly proof of reasonable ground for belief 
that the persons named have conspired together. 
420,957=19 C.W.N. 676. On a charge of 
conspiracy, particular facts arc proved to show 
that one or more of the accused took part in it, 
after general evidence of the existence of cons¬ 
piracy it first given. 42 C. 957* Cipher Code 
was in itself held to be good ground for suppos¬ 
ing that the penons named has conspired to 


ings of individual conspirators in furtherance of 
the common design became admissible under 
sec. 10. 1929 P. 145=11 Pat.L.T. 45 (F.B.). 

Illustrative Cases. —In cases of forgery 
letter written by a third party to a stranger is 
not admissible against accused. 25 Bom.L.R. 
248. See also 40 C. 783. In a charge of cons¬ 
piracy, evidence of gambling and cocaine cases 
prior to conspiracy charged arc admissible in 
evidence. 46 C. 710=54 I.C. 53, The evidence 
of an Excise Inspector, of raids on the dens was 
admissible as leading up to the admission made 
to him. 46 C. 710. Confession of co-accused by 
itself not sufficient to have a conviction upon. 48 
A. 409 = 95 I.C. 74. Trial under sec. 222, Penal 
Code—Accused warder in jail—Evidence of 
previous conduct about carrying negotiations 
was held admissible. 1922 L. 631 = 119 LC. 
762. “Anything said” would include the 
statements made, speeches delivered, or declara¬ 
tions made. Anything “done” must be some act 
done and not merely the intention or knowledge 
of the person. “Anything written” would 
include a manuscript, signed or unsigned, 
written by the pierson, and matter transcribed by 
him on a typewriter. But a document, of which 
the writer is not known, found in the possession 
of a conspirator, would not by itself be admissi¬ 
ble for the purpose of proving the truth of its 
contents as against the other accused. The fact 
of possession would be evidence to show that 
the conspirator, in whose possession it is found 
had received and preserved it. 1933 A.L.J. 799 
= 1933 A. 690. See also 169 I.C. 977=38 Cr.L. 
J. 818. In order to establish that the accused 
were in correspondence with an individual 
going by the name of M. N. Roy in Berlin, it is 
not incumbent upon the prosecution to establish 
that any of the letters were, in fact, written 
by the particular M. N. Roy. It is enough 
to show that some person living in Berlin was in 
conspiracy with ,the accused and correspondence 
was passing between them. 1933 A. 690. The 
common intention of the conspirators is com¬ 
mon intention in the future and not in the past. 
1939 Sind 185. A document written by a 
woman since deceased in which she described 
her conversations with a third person in which 
she said that he told her that among his revolu* 
tionary friends was the accused, to whom he 
was accustomed to turn for guidance, is admis* 
sible under sec. 10, as the statement if proved Is 
itself a relevant fact by virtue of sec. 10. The 
statement by the writer is a relevant fact and 
being admissible under sec. 10 is evidence 
against all the conspirators including the 
accused, to the effect that the third person made 
his statement concerning the accused. 147 LC. 
32=1934 C. 221 (F.B.). A confessional state¬ 
ment made by a deceased conspirator after he 
had rendered himself liable to criminal prose¬ 
cution is admissible in evidence against a co¬ 
coaspirator under sec. 10, though not under 
sec. 32 (3) when general evidence of the cxia- 
tence of a conspiracy has already been given* 
38 C.W.N. 1015. See also 150 I.C. oiQ^iogfi 
O.W.N. 28=1936 O. 164. 

Sew. 10 and 30.—The confession of a person 
who is dead and has never been brought to trial 
is not admissible under sec. 30 as the ronfrsiiflTi 


\ 
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Illustraiions. 

the O ground exists for believing that A has joined in a conspiracy to wage war against 

_ * 

The fact that 5 procured arms in Europe for the purpose of the conspiracy. C collected money 

in Calcutta for a like object; D persuaded persons to join the conspiracy in Bombay E published 

writtmgs advocating the object m view at Agra, and F transmitted from Delhi to G at Kabul the 

money which C had collected at Calcutta, and the contents of a letter written by H giving an account 

of the conspiracy, are each relevant, both to prove the existence of the conspiracy and to prove 

complicity, in it, although he may have been ignorant of all of them, and although the pLons bv 

whom they were done were strangers to him, and although they may have taken place before he 
joined the conspracy or after he left it. ^ 


When facts not otherwise 
relevant become relevant. 


II. Facts not otherwise relevant are relevant 


NOTES. 

of a co-accused. Nor can it be admitted under 
sec. 10, because sec. lo applies to acts done in 
furtherance of a conspiracy or which bear some 
relation to the conspiracy and does not apply 
to a confession made after the conspiracy, and 
the acts done in pursuance thereof were at an 
end. Sec. lo cannot be extended to cover the 
case of a confession of a person who was co¬ 
accused or who might have been a co-accused 
on the charge of conspiracy and the offences 
which were its purpose or committed in pursu- 
anceofit. 175 I.C. 99 = 39 Cr.L.J. 545= 1938 
Sind 94. Sec. lo does not apply to incriminat¬ 
ing statements made by accused to the police in 
the course of the investigation, whether they in¬ 
criminate themselves or others unless the special 
provisions of sec. 27 let in part of a confession 
to a police officer. A confession by a conspira¬ 
tor made to a Magistrate in Court implicating 
other conspirators is admissible in evidence 
urider sec. 30, but statements made by a con¬ 
spirator to the police are not admissible in 
evidence, if they are incriminating. For sec. 10, 
Evidence Act, is not intended to remove those 
restrictions which the Evidence Act and the 
Criminal Procedure Code place upon the admis¬ 
sibility of statements made to the police. Sec. 10 
does not avoid in appropriate cases the operation 
ofeithcsec. 25, Evidence Act, or sec. 162, Cr. 
F. Codr It makes no difference if because a 
man is deaf these statemens are written. I.L.R. 
(1939) K ar. 449=184 I.C. 145=1939 Sind 185. 
Sec. 11.—[5“^? also notes under sec. 13 infra.] 
Scope of Section. — See also notes under 
sec. 9. “Highly probable,” meaning of. 13 M. 

T* 282 = 181.0. 997. The expression ‘highly 
I^obable or improbable’ is significant indicates 
that the connection between the facts in issue 
and the bilateral facts sought to be proved 
must be imnicdiate as to render the co-cxistcncc 
ot the two highly probable. 1933 A.L.J. 799= 
t933 A, 690. Proof of custom opposed to per- 
sonal law. See 8 I.C. 897. Secdon to be 
ibcrally construed, The illustrations do not go 
bcyimd cases familiar in English law. There is 
a dinercnce between the existence of a fact and 
a statement as to its existence; sec. 11 makes 
c existence of facts admissible, and not state¬ 
ment as to such existence unless the fact of 
making that statement is itself a matter in issue. 

ence if a statement does not fall within sec, 32 
A admissible even under sec. 11. 56 

iAT. ®~*934 A. 406 (F.B.) Sec. ii is control- 
y see. 32 where evidence ennsists of that of 
^raons who are dead. 1928 C. 893=1101,0. 
321. See also M.W.N. 841 = 1940 Mad. 


273. Statements of living persons who had not 
been examined as witnesses are inadmissible 
under sec. 11 or sec. 32. 1929 O. 113; ii B.H 

V*90i9i- A statement included in the defini¬ 
tion of “fact” and statements can, therefore, be 
relevant under sec. ii. 171 I.C. 481 = 1907 Q. 
W.N. 1058. On this section, sec also iQ2'j P 68* 
^"^7 = 28 C.W.N, I092;i924y 537- 
78 I.C. 178. A judgment m civil suit is relevant 
under sec. ii. 37 M. 238=23 M.L.J. 447. 

Although at one time it was held that a judg¬ 
ment not inter partes could not be admitted in 
evidence under any circumstaness, the tendency 
in recent years is to admit such judgments under 
certain circumstances and for limited pnrposes 
under sec. 43, read with secs. ii and 13 of the 
Evidence Act. 59 0.^X320=1934 C. 788. 
Entry in butwara papers. See 87 I.C. 694= 1926 
G. 115. Entry m Hospital Register—In-door 
patients in a hospital—Admissible to prove that 
the person mentioned in the entry was in the 
hospital on a certain date. 56 P.L.R. 1918=43 

I.C. 429* Statement of wounded person on the 
day of occurrence to a Magistrate to the effect 
that it was the accused who had attacked herself 
and her co-wife. Held, see. u does not justify 
the admission of the contents of the statements. 

54 EC. 887=23 G.W.N. 933* Copies of printed 
newspapers containing an account of some 
proceedings, found in possession of one accused 
are evidence of the fact of the publication of 
such an account in that paper but are not by 
themselves evidence of the truth of the facts 
stated therein, unless in connection with other 
facts they make the existence or non-existence 
of the facts mentioned “highly probable or im¬ 
probable.” 1933 A.L.J. 799=1933 A. 690. A 
letter written by the accused where it is self- 
condemnatory is prima facie evidence against 
him and is admissible in evidence; it is enough 
if it ''an be traced to the writer. It is admissible 
though it was intercepted or surreptitiously de- 
tained and opened. 41 C. 545=22 I.C. 170= 
18 G.W.N. 386. Facts disclosing similar fraudu¬ 
lent transactions are admissible to prove intent 
39 A. 273 = 39 I-G, 673=15 A.L.J. 241. Horos¬ 
cope. See 21 O.G. 298=48 I,G. 400. Police 
Report. See 2 O.L.J. 299=30 I.C. 292. The 
previous activities of the accused against the 
complainants are admissible under sec. ii. 6 R 
6=1928 R. 118. Deed inadmissible by reason 
of sec. 49, Registration Act, is admissible under 
acc. II if it is inconsistent with fact in issue 
1930 A. 130. Contents of will left by deceased 
are admissible under secs. ii and 21 ^Wo 
prove reUgion of executant. 7 R. 720= iqJ r 

42, Where the precise date of the death of the 
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(1) if they are inconsistent with any fact in issue or relevant fact; 

(2) if by themselves or in connection with other facts they make the exis¬ 
tence or non-existence of any fact in issue or relevant fact highly probable or im^ 


' Illustrations. 

(a) The question is, whether A committed a crime at Calcutta on a certain day. 

The fact that, on that day, ^ was at Lahore is relevant. 

The fact that, near the time when the crime was committed, A was at a distance from the 
place where it was committed, which would render it highly improbable, though not impossible, 
that he committed it, is relevant. 

(b) The question is, whether A committed a crime. . d 

The circumstances are such that the crime must have been committed, cither by Ay By C ot D. 
Every fact which shows that the crime could have been committed by no one else, and that it was 
not committed by either By C or Z), is relevant. 

- , 12. In suits in which damages are claimed, any 

facu tending*^°%o TnaWc fact which will enable the Court to determine the 
Court to determine amount amount of damages which ought to be awarded, is 
are relevant. relevant. 


Facts relevant when right 
or custom is in question. 


13. Where the question is as to the existence 
of any right or custom, the following facts are rele¬ 
vant :— 


NOTES. 

last holder is in question, a statement in* a copy 
of the application for probate of his will that the 
deceased died on a particular date is admissible 
in evidence under sec. ii, if not under sec. 32 
rO where it is shown that the application was 
filed by a person who was admittedly the testa- 
tor‘s nephew and claimed also to be his adopted 
son and therefore was in a position to know the 
date of his death and the application was filed 
about one year after the testator s death. {45 

I.A. 256; 20 C. 75S; 25 M. 183, Ref.) 12 P-L-T. 
891 = 1931 P. 224. Where question as to dedi¬ 
cation to religious endowment is in issue, the 
gift of property to the institution is admissible. 
Tq 30 A.L.J. 964. A statement by a person that 
certain parties are governed by a particular 
school of Hindu law is admissible in evidence 
under sec. 11 only if he is a member of a con¬ 
nected family (U) a family which had descend¬ 
ed from the same stock from which those parties 
descended, and not when he is neither an agnate 
nor a relative of theirs. 43 C.W.N. 395. 

Secs 11 , 14 and 15 .—Except as evidence of 
intention, evidence of similar transactions is 
inadmissible in evidence under secs. 14 and 15 
17 Mys.L.J. 238. The Jirsl xnformatton reporty 
besides its use as a corroborative or contradic¬ 
tory piece of evidence under secs. 147 and 145 
of the Evidence Act, becomes when duly proved 
a relevant fact within the meaning of sec. 11 (2 
of that Act and as such retains some evidential 
value even after being sworn against by the 
author thereof. I'QO EC. 322. 

Sec. 12.-5«47 0.671=24 C.W.N. 501=58 
EC. 929; 164 EC. 385= 1938 R* 332* 

Sec 13 * Scope of Section.— Sec. 13 of the 
Evidence Act is nothing more than a declaradon 
of the common rule of evidence m England, but 
it has been given wider construction in this 
country and it is not confined, as it is confined 
in England, to the proof of mcorporeal righ s. 
But although that be the case in India, 1^ appli¬ 
cation cannot be extended to allow judgments 
to b used in evidence in cases which are defi- 
ni^tily excluded by secs. 40 to 44 of the Evidence 


Act. Where, therefore, what the plaintiff in a. 
suit seeks to establish through a judgment is not 
a right or custom but a fact—a fact which was 
presumably proved in a previous action to which 
the defendant in the suit was not a party, the 
case comes neither under secs. 40 to 44, nor 
under sec. 13 of the Evidence Act, and the judg¬ 
ment not inter partes is not admissible in evi¬ 
dence. 166 I.G. 664. See also 42 P.L.R. 247=1 
1940 Lah. 309; 1937 Lah. 437. Sec. 13 (<x) only 
refers to the admissibility of any transaction .by 
which a right is asserted. It would be afar- 
fetched application of the section to say that if in- 
a deed of partition between two persons rights 
are alleged with reference to the property which 
either has or has not any reference to the right 
to partition, these allegations should be consi¬ 
dered as a transaction by which the right is; 
asserted. 54 C.L.J. 353= 1932 C. 398. See also 
31 C.W.N. 32 = 1927 C. 1. Ordinarily and in- 
the absence of special circumstances, a judicial 
decision in recognition of denial of a custom is 
good evidence in proof thereof. There may be 
cases in which the judicial decision relating to a 
custom may not be of great value: but where it 
is arrived at in a well-contested case in which 
there is no reason to suppose that the parties 
could not, or did not, produce all evidence 
available to them the value of the decree as ai 
piece of evidence is great. 1939 A.L.J. 7o8»‘ 
>939A.W.R. (H.C.) 671 = 1939 All. 626. Sco- 
tion not confined to public rights, but also^ 
applies to private rights. 6 C. 171. See also 
G.L.J. 526. It also covers rights of ownership 
and also incorporeal rights. 10 B. 439; 15 Md 
12; 12 A. I. But 145 I.G. 944=1933 P. 6^.* 
A statement of a Kulkarni of a village as to thei 
existence of a tenancy right in the village is ad-- 
missible. 190 EC. 342 = 45 C.W.N. 57=194®' 
P.C. 192= (1941) I M.L.J. 427 (P.C.). Seealso^ 
45 C.W.N. 590 (Statement in deed of transfer 
about nature of tenancy), A map prepared ina 
/)r^piouj is not relevant under sec. 13^ ina« 
subsequent suit, when the land in dispute in $he. 
two suits is different. 190 1.0.689=42 P.L.R. 
247=1940 Lah. 309. Doemnents of trait fers m 
dating from 1879, in all of which thW‘. 
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(a) any transaction by which the right or custom in question was created 
claimed, modified, recognised, asserted, or denied, or which was inconsistent with 
its existence : 


NOTES 

is an assertion that the lease is permanent, is 
admissible in evidence under sec. 13 for the 
purpose of proving that the lease is permanent. 
The assertion of a right to transfer necessarily 
implies the existence of a permanent lease. 190 

I. C. 622 = 71 C.L.J. 209=1940 Cal. 393. 
Documents admitted under this Section.— 

Where a custom is pleaded to prevail in a 
village under which the ryots are entitled to 
sell their houses in the village, copies of sale deeds 
produced to prove the instances of such a 
custom are admissible in evidence. 1940 A.L. 

J. 650=1940 All. 535. Under this section, 

maps. 5 C. 287 ; 164 I.C. 277=1936 P. 

462 ; rent receipts, 16 M. 194 ; entries in 
taluq maps, 22 I.C. 645; 1936 P.462; old 
maps, 16 C.W.N. 116=13 I.C. 332; sale 
deeds, 23 W.R. 293; zamindari papers, loi 
I.C. 792 = 1927 d, 576; documents under which 
title to land is devised, when title is in question, 
have been admitted. {Ibid.) Patwari papers. 
193^ R.D. 479. See also 39 Bom.L.R. 288. As 
to chittas by Government, see 98 I.C. 85; 40 
C.W.N. 821. Recitals in sale-deed are not 
evidence of title and cannot be used to prove a 
grant. It is however permissible to use them, 
not as evidence of grant, but to show the nature 
of the title that was being asserted and as trans¬ 
actions relevant under sec. 13, Evidence Act, by 
which a right was claimed or asserted on some 
past occasion. 1933 P. 656. See also I.L.R. 
(1938) L. 494=40 P.L.R. 1054=1938 L. 795. 

A sale certificate is admissible in evidence under 
sec. 13 as a transaction by which the right 
to possession of certain plot of land as con¬ 
stituting the tenancy-lands was recognised. 71 
C.L.J. 504=1940 Cal. 539. “Instances in 
which the right was claimed, recognised or 
exercised”—Meaning of. 15 P. 260=1936 P. 
543. See also 40 P.L.R. 968=1938 L. 635; 41 
P.L.R. 21; 1939 Lah. 105; 45 C.W.N. 590, 
Judgments not inter paries in previous cases in 
which the right involved in the present litigation 
Was asserted are admissible. • 60 I.C. 142. See 
cUo 1927 N. 19; 13 O.L.J. 684=1 Luck. 50; 
13 O.L.J. 696=1 Luck. 489; 6 C. 171; 28 
942; 82 I.C. 99=19260. 194; 40 

C.L.J. 30=1924 C. 1046; 176 1.0.549=1938 
ri* (Proceedings under sec. 145, Cr. P. 
Co^); 1924 o. 19; II c. 745; 15 C. 233; 
^3 C. 352; 12 M. 9; 15 M. 12; 22 LA. 60= 
22 G. 43 (P.C.); 24 LA. 10=19 A. 277 (P.C.); 

(P-C.); 25 C. 522; 24 
■598 (599); 40 LC. 159; 1930 P. 231 = 125 
|c. 115; 162 I.C. 334=1936 O.W.N. 375. 
Judgments not inter partes are admissible to 
ow the existence of custom of a public nature. 
ee 7 W.R. 210; 7 M.H.C. 307; 12 M. 9; 163 
. .924=1936 L. 929. The word “asserted” 
sec. 13 {b) of the Evidence Act includes 
Doth a statement and enforcement bv Act. The 
VI ence tendered under this section need not 

evidence of acts done, but a 
verbal statement not amounting to, and not 

>y. any act, wouM also be 
IQ^ “ amounted to a claim. AJ.R. 

939 M. 432=49 L.W. 409=(i939) , m.L.J. 

C. CM .—303 


602-186 I.C. 255. Under sec. 13 instances 
m which the right of custom is claimed re¬ 
cognised or exercised,” etc., must be instances 
prior to the suit m question. Post litem instances 
are inadmissible. 1939 Lab. 105; 41 P.L.R. 
670= 1939 Lah. 152 ; 41 P.L.R. 21. See also 67 
C.L.J. Ill —1938 C. 763 (Recitals in decree)- 

mo L. ,52; ,937 L. 223; .939 L. ,52. 
^so as authontative statement of facts as 
found by the Court. 94 I.C. 694=0 N.L T 
215; 22 N.L.R. 49=1926 N. 109; 1926 N 
129; I Luck. 489=1926 O. 578. also 1938 
C. 763. Also as evidence of transactions but 

as proof of title. 36 C.W.N. 866=140 
I.C. 3 f 5 * A judgment not inter partes, together 
with the plamt which preceded it and the 
steps m execution which followed, are admis¬ 
sible as evidence of an assertion of right but 
cannot alter the burden of proof as LtWcen 

rival claimants 1^67 I.C. 329-193? P-O. 6 q= 
(*93?) 2 K^.L.J. 631 (P.C.). See also 1937 L 

437; 65 C.L.J. 333=1937 C. 373. A decision 
m a custom case is not a j*udgment in rem. It 
IS only relevant under sec. 13 of the Evidence 

Act as a judicial instance of the custom being 

recognized. It may be that, owing to faulty 
prosecution, one decision may be arrived at 
between certain parties while there may be 
another decision in a suit arising between other 
persons. 36 P.L.R. 256=1934 L. 861; 34 

753=1933 L. 553 - It is doubtful 
whether a judgment recognizing a custom is 
relevant under sec. 13. Even if it is it is far 
from having the same importance as a clear 
cut instance of custom recognised by the oartiVsi 
Aemselves. 17 L. 809=39 P.L.R. 148=1007 
Lah. 223. Judgments subsequent to the suit 
m which they are relied on as evidencing the 
particular transaction or instances in dispute 
are not admissible in evidence. 1939 L 152 
The Evidence Act does not make finding of fact 
arrived at on the evidence before the Court in 
one case, evidence of that fact in another 
case, where parties are not the same 56 I A 

99 = 56 M.Lj: 

562 (P.C.), Where a jud ment is not in rem 
nor relatmg to matters of public nature, nor 
between the parties to a subsequent suit the 
fact that the Court by that judgment decides 
a point in a particular way is not relevant for 
the purpose of the decision of the same point in 
the subsequent suit. 26 N.L.R. 33=1930 N i 

(F.B.). Decrees. 19290.472=1141.0.670; 1920 

P. 749. In a rent suit, decree by another co- 
sharer landlord is admissible. 112 LC. 785 = 1028 
C. 355; contra 112 LG. 787=1928 C. 353. Jud„ 
ment referring to illegitimacy of a person is 
admissible as establi.shing an instance in which 
the legitimacy of the person was denied o 
Luck. 481 = 1928 O. 233. A judgment in which 
the purchase at a revenue sale by the plaintiff’s 
predecessor is recited is admissible in evidence 
as evidence of a transaction within the meaning 
of sec. 13 of the Act, though the defendant 
were not parties thereto. 56 C.L.J. 369 = 1000 
C. 222. See also 41 Bom.L.R. 561 • moq 

Th\purpose of sec. 13 is to enable a 
right which may be constituted by a number 
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NOTES. 

of acts by the exercise of the right itself 
animo domini, on numerous occasions, to be 
Droved by transactions or particular instances 
in which the right or custom in question was 
asserted or denied, but by evidence otherwise 
admissible. A judgment is admissible because 
it is the evidence or integration a 'itifation 
or a judicial proceeding 


a transaction within 

the meaning of sec:'.3 for the purpose of 
ascertaining the parties to the dispute and the 
contention of ttie parties, the subject of he 
dispute, and the final decision of the Court, 
but not for the purpose of proving the reasons 
for the Court’s decision and for using its findings 
of facts as evidence of tliosc facts in another 
case. 176 I.G. 549-^938 Smd 132; 1939 

A.L.J. 708=1939 A"- ^26. See also 73 C.L.J. 

76 Although a finding m a previous suit inUr 
paries does not operates as m judicata, it is the 
paramount duty of the party against whom it is 
ei en to displace that finding. 73 .G.L.J. 7b- 
Previous proceedings on the question of the 
existence of the right to the office and property 
are very relevant as being transactions by 
which the right was recognised. When docu¬ 
ments arc official records of undoubted authority 
which may assist the Court to decide right y 
the issue before it, leave should not ordinarily 
be refused even though they arc produced 

late. 51 L.W. 339=1940 Mad. 540=(«940) } 
M.L.J. 302. Judgment not inter partes is 
admissible for certain purposes. 59 G.L.J. 
020=1934 C. 788. See also 1940 R. D. 
623=1941 A.W.R. (Rev.) 433. Judgment not 
inter paries is admissible to prove motive of 
transaction alleged to be benami. 8 P. 7^3 — 
1929 P. 739 - Judgment not in which 

an adoption was upheld is admis.siblc. 114 l.Ei. 

616. SeeaUo 41 Bom.L.R. 561 = i 939 Bojn. 313. 

But judgment not inter partes throwing light on 
title of landlord in respect of other villages is 
not admissible. 31 Bom.L.R. 335. Where 
certified copies of the decree and of two 
pedigrees found with it arc produced, the Court 
may presume that the two pedigrees, found 
with the decree were the two pedigrees filed in 
the suit. Both pedigrees should be admitted as 
pedigrees filed by the respective pa tics to the 
suit and not as evidence of relationship under 
see 32 (5). The statement in the decree that 
the pedigrees were filed is evidence under 
sec 3S as an entry in a public record or under 
12 as evidence of the course of proceed- 

i^gs in’a suit. 56 A. 468= ■ 934 P-C; ■ 57 - 67 
M LT 274 (P.C.). A judgment not in/o-/larto 

holding that a partition of a certain estate was 
proved is only adrn.ssible a, establishing a 
particular transaction m which the part.bd.ty 
of the estate was asserted and recognised. The 
reasons upon which the judgment is founded are 
no part of the transaction and cannot be so 
regarded nor can any Bnd.ng of fact there come 
to other than the transaction itself, be relevant 

to’prove partition in ^ e * 

A ^i2'^=‘s8 C. 1187 = 61 M.L.J. 9 (P.C.). See 
also 41 P.L.R. 670=1939 Lah- 152. In order to 
prove the existence or non-exislcnce of a parti- 
?ular custom it is only judgment that can be 
produced as an instance. But if such judgment 
is not produced a Judge’s recitals about such 


Judgment cannot be relied on. i 8 i I.C. 703= 

41 P.L.R. 670=1939 Lah. 152. Statement 
made in prior litigation is admissible in subse¬ 
quent suit. 1929 A. 361. Assertion of right 
under cl. (b) need not be successful assertion. 92 
I.C. 104. See also 1938 L. 846. As to family 
custom, see 82 I.C. 886=40 C.L.J. 331. A 
kabala reciting that holding was homestead land 
is admissible although it is not inter partes. 55 C. 
355= *928 C. 315. Also discharged mortgage 
bond to prove rate of rent. 1928 C. 703 (2). 
Also the statement of agent that his principal 
was a bastard. 1928 O. 233 = 3 Luck. 466. Will 
containing recital as to permanent tenancy 
where question related to nature of tenancy is 
admissible. 56 C. 275= 1929 C. 473; 46 C.W.N. 
169. Dispute regarding nature of land—Reci¬ 
tals in sale deeds in favour of one party to suit 
showing nature of same land—Admissible both 
under secs. 13 {b) and sec. 32, 52 A. 464=1930 

A. 299, See also 1937 L. 688; 1938 L. 846. 

Recitals in mortgage-deed—Evidentiary value 
against third party. 57 I.A. 339=58 C. 858= 

60 M.L.J. 142 (P.C.); 1937 L, 688. Recital in 
Zarpeshgi deed describing the land as zl^ai —Ex¬ 
tent of admissibility. 150 I.C. 884=1934 P. 81. 

See also 1939 Sind 209; 39 Bom.L.R. 288; 46 C. 
W.N. 169; 1940 Mad. 273. In a suit for a 
declaration against the landlord tliat plaintiff 
has a rent-free title to the land, a kabala, which 
is a title deed of plaintiff is admissible in evi¬ 
dence, at least, to explain the nature of his pos¬ 
session. 1933 P. 685. Suit to establish right as 
mahant—Papers containing recognition of rights 
by revenue officers and residents of villages— 
Admissible. 1930 A.L.J. 964. See also 20 Pat. 
870 (Village note as evidence of custom). The 
opinion expressed by the Law Committee of a 
Municipality by its resolution is not admissible 
in evidence when the members of the Committee 
have not been examined. 1931 A.L.J. 757= 
1931 A. 499 (S.B.). Settlement proceedings 
before a Settlement Deputy Collector are not 
judicial proceedings within the meaning of 
sec. 33, Evidence Act, so as to make statements 
made therein as to the existence of a custom 
admissible in a subsequent civil suit between 
the parties. But the statements cannot at the 
same time be excluded. Though they may not 
be admissible as evidence of the custom, they 
can be looked into to assess the value of the 
Deputy Collector’s report and order. These 
latter arc admissible under sec. 13, Evidence 
Act, as recognizing a custom in dispute. 1935 
A. 187; 1937 L. 223, 

Recital of Boundaries in Documents bet¬ 
ween Strangers, not admissible. 8 L. 651 = 
1927 L. 4.^8; 1934 L. 750. But see 1933 P. 
636=145 I-C. 944; 1036 L. 114; 1936 L. 1005,. 
See also C.L.J. 55; 44 C.L.J. 582 = 99 I.C. 
907= 1927 C. 230 (following 23 B. 63; II Bom. 
L.R. 409; 14 C.L.J. 467); loi I.C. 542=45 G. 
L.J. 138; 30 C.W.N. 826=1926 C. 822; 30 C. 
W.N. 761 = 1926 C. 948; 1926 G. 479=91 I.C. 
688; 10 Mys.L.J. 75. Also that in documents 
executed by third parties to plaintiffs is not ad¬ 
missible if the executant is not dead and does 
not come to corroborate it. 109 I.C. 728=1928 
L. 428. Recitals of boundaries relating to 
adjacent lands arc not admissible, no I.C. 52O 
= 1928 C. 893, See also 1939 M.W.N. 84i« 
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[b) particular instances in which the right or custom was claimed, recognised 
or exercised, or in which its exercise was disputed, asserted or departed from. 

Illustration. 

The question is whether A has a right to a fisher\\ A deed conferring the fisherr- on A’s 
ancestop a mortgage of tlie fishery by A’s father, a subsequent grant of the fishery by A’s father ir 
reconcilable with the mortgage, particular instances, in which A’s father exercised the right or in 
which the exercise of the right was stopped by A*s neighbours, are relevant facts. ^ ’ 

14. Facts showing the existence of any state of mind, 'such as intention 

Facts showing existence of ^oo^wdlf tow^r^lff ill'-” 

State of mind, or of body, g^^d-will towards any particular person, or showing 

or bodily feeling. existence of any state of body or bodily feeling 

, , . relevant, when the existence of any such state of 

mincl or body or bodily feeling is m issue or relevant. 


NOTES. 

1940 Mad. 273 (Description of land as being 
situate in a particular village). A mere state¬ 
ment of boundary cannot be classed with any of 
the verbs in sec. 13 “created, modified, recog¬ 
nised, asserted or denied.” and is, therefore, not 
admissible under sec. 13 (a). 107 I.C. 293 = 

1928^ M. 105 (2). Reference to a work 

of history and social customs at the ap¬ 
pellate stage of a case in proof of a custom 
which has not been pleaded is irregular 
and must be avoided. Such a work by 
an author who is alive and available as a witness 
to the custom set up is inadmissible in evidence 
when the author is not called as a witness and 
no reason is adduced for not calling him. 192 I. 
C. 290=21 Pat.L.T. 1118=1941 Pat. 146. 

Secs. 13 and 32 ( 3 ).—Evidence given by a 
widow holding a life-estate under a will in pro¬ 
bate proceedings as to the necessity for an alie¬ 
nation^ by her by way of mortgage is not 
admissible in evidence against her successor-in- 
interest to the estate in a suit against the latter 
by the alienee to enforce the mortgage. 173 I.C. 
983=19 PX.T. 234=1938 P. 301. 

Secs. 13 and 42 .—A judgment on a question 
of custom is relevant, not merely as an instance 
under sec. 13 but also under sec. 42 a? evidence 
of custom. But its value depends upon the 
nature of the inquiry and the evidence produced. 
*77 I.C. 775=40 P.L.R. 29= 1938 L. 309. 

Sec. 14 .—S. 14 applies only to cases where 
a particular act is more or less criminal or cul¬ 
pable according to the state of mind or feeling 
of the person who does it, not to cases where the 
question of guilt or innocence depends upon 
actual facts, as it does in a trial for the offence of 
arson. 1941 Rang.L.R. 566=1941 Rang. 324. 

1 he mental capacity of a party cannot be said 
to be irrelevant when upon the contractual 
relations entered into by the party, his property 

r ^ made liable and the contract is in 
English, a language of which the party is said to 
. ^ \goorant; and, when he is shown to be lack- 
ing in mental capacity, it is incumbent upon the 
party attaching liability to establish that the 
pry liable has signed the contract with an 

understanding mind. 1942 Sind 17. 

lllus. {b).~See 75 I.C. 67 and 76. See also 

liiulv V ^ f V ( 93 ); 6. I.C. 647. 

Alius, (e ).—See 13 B. 532. 

^ 3 ; Relation of secs. 14 and 
nLr. ‘I’’ Judges. Evidence of the opi- 

Other Judges on other documents 

invs accused in proceed- 

gs to which he IS not a party is not admissi- 

to prove his mtention or knowledge in his 


trial for giving false evidence in respect of an 
alleged forged document. 38 I.C. 723 = 13 N.L. 

R. 35. Sec. 15 must be read as subject to sec. 

14 so far as evidence of knowledge and intention 

15 concerned. {Ibid.) See also 1928 Lah. 3S U 
IS settled law that under neither of secs. 14 and 
15 can the evidence of facts similar to but not 
part of the same transaction as the main fact be 
received for the purpose of proving the occur- 

be establish. 

d by evidence directly bearing on it. But when 
the existence of that fact has been so established 
and a question arises as to the state of mind of 
the person who did it, or whether the Act fn 
question was done accidentally or with a parti- 
cu ar knowledge or intention, evidence of si^lar 

acts may, under certain conditions, be admitted 

Sec. 14 IS wholly inapplicable to a case where 
the state of mind or feeling of the accused is not 
a fact m issue or a relevant fact. 1028 T ofto 
112 I.C. 850. ^ 3^2 = 

Previous Conviction—Evidence not ah 

MISSIBLE TO SHOW StATE OF MiND.—-fio T P n»r 

= 5P.L.J. 706; 112 I.C. 850=1928 L 
Mys.L.J. 385. But 146 I.C. io64=inL o 
355 = 10 O.W N. 688, when it was held 
ble to prove habit and association ^ 

E^dence of Previous Grime—Admissibility 

—When a person is charged with an offence* 
evidence of his participation in an independent 
crime cannot be received as substantive evidence 
of the offence on trial but evidence may be Riven 
to prove the elements mentioned in sec ia surh 
as intention, etc. 22 I.C. 187=18 G.L.f S78 
In a prosecution under sec. 209, I. p Code* 
evidence relating to other suits by the accused 
against other persons may be admissible under 
secs. 14 and 15 to show the animus of the accused 
and a systematic course of fraud and to rebut 
the plea of good faith or mistake. 46 I.C. 8 q 6 
= 22 C.W.N. 494. But the evidence relating to 
similar suits by other persons is not admissible 
unless those suits form part of the same transact 
tion or the result of a conspiracy between thorrC 
{Ibid.) See also 6 B.H.C. 90. Series of similar- 
acts involving forger>^ is evidence of intention 
but not forgery itself. 40 C. 783 = 33 I.C. oo6~ 

20 C.W.N. 262; 8 Mys.L.J. 385 In a prosl- 
cution under sec. 304-A, I. P. Code, for rash 
driving of motor-car, evidence regarding similar 
occurrence previously is inadmissible under sec 
14 or sec, 15. 1929 M.W.N. 395, In a charge 
under sec. 409, I. P. Code, for embezzling 

specific sums, evidence of embezzling other «.irr»o 
is not admissible. 1928 L. 382=110 TP 
14.I.C 274(2) = I933 C. 136. Where pS 
mgs under sec. 108 (6), Gr. P. Code, are star^,^ 
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Explanation i.—A fact relevant as showing the existence of a relevant 
state of mind must show that the state of mind exists, not generally, but in reference 
to the particular matter in question. 

Explajialion 2.—But where upon the trial, of a person accused of an offence, 
the previous commission by the accused of an offence is relevant within the meaning 
of this section, the previous conviction of such person shall also be a relevant fact.] 

Illustrations. 

(a) A is accused of receiving stolen goods knowing them to be stolen. It is proved that 

he was in possession of a particular stolen article. - r i. i i 

The fact that, at the same time, he was m possession of many other stolen articles is relevant, 

as tending to show that he knew each and all of the articles of which he was in possession to be stolen. 

q (6) A is accused of fraudulently delivering to another person a counterfeit coin which, 

at the time when he delivered it, he knew to be counterfeit. . 

The fact that, at the time of its delivery, A was possessed of a number ol other pieces ot coimter- 

feit coin is relevant. . , r . i 

The fact that A had been previously convicted of delivering to another person as genuine a 

counterfeit coin knowing it to be counterfeit is relevant.] 

(r) A sues B for damage done by a dog of B's which B knew to be ferocious. 

The facts that the dog had previously bitten ^Y, Y and Zy and that they had made complaints 

to B. are relevant. , , . . r 

(d) The question is, whether Ay the acceptor of a bill of exchange, knew that the name of 

the payees was fictitious. 

The fact that A had accepted other bills drawn in the same manner before they could have 
been transmitted to him by the payee if the payee had been a real person, is relevant as showing that 
A knew that the payee was a fictitious person._ 


LEG. REF. 


T G. Qfi-7=;8 A.L.T. 1260. See also I7 Mvs.L.T 


1 Substituted by S. i (i) of Act HI of 1891. 

2 Substituted by S. i (2) of Act III of 1891. 

NOTES. 

against a person in order to prevent him from 
delivering speeches likely to create communal 
tension, in the inquiry, speeches delivered by 
the same person on prior occasions are admissible 
in evidence under sec. 14 of the Evidence Act. 
They serve to show the existence of a particular 
state of mind or intention. Ill. (?) to the section 
is very similar to the facts of the case. 189 I.C. 
74=41 Cr.L.J. 7 i 3 =» 94 oNag. 134. 

Previous Dacoities. —In a charge of dacoity, 
evidence of other dacoities committed by the 
accused is admissible either under section 14 or 
15. 1912 M.W.N. 49=13 bC, 781. Where a 

man has been tried and acquitted on a charge 
of being in dishonest possession of property stolen 
in a dacoity knowing or having reason to 
believe that the property was stolen in a dacoity, 
it is open to the Crown to prove that he actu¬ 
ally took part in the dacoity, for the latter was, 
not the offence of which he was acquitted. Even 
if he was acquitted on a charge of dacoity, it is 
open to the Crown to prove that the day before 
the dacoity he was seen in the neighbourhood of 
dacoity. 7 O.W.N. 862-128 I.C. 739 = 193 ° 
O 455 * In a case where the offence for which 
the accused are being tried is the particular 
one of belonging to a gang of dacoits, simple 
theft or bad livelihood, in which the order for 
giving security is based on evidence merely that 
the accused habitually commits thefts (as 
opposed to dacoity and possibly robbery) is not 
cadence indicating an intention to commit the 
oarticular crime of which the accused is charged. 

958 = 25 Bom. L.R. 214; 32 Bom.L.R. 324 

^Previous'Cheating.— Where a licensed clerk 
was charged with cheating by collecting 2 annas 
more than what was due, from each licensee, 
evidence of similar action with others is not 
admissible under sec. 14 or 15. 34 A. 93= *2 


238. 

Counterfeit Coins and Instruments. —In 
the trial of a person for being in possession of 
counterfeit coins and instruments and materials 
for counterfeiting in his house in the district 
where he is tried, evidence of such possession in 
his house in another district is admissible. 61 
I.C. 647 = 22 Cr.L.J. 407. 

Possession of Stolen Cattle. —In Sind 
possession of stolen cattle three or four months 
after theft is sufficient to raise presumption of 
guilt under this section; but the accused may 
set up title by lawful origin to rebut the pre¬ 
sumption. 38 I.C. 271 = 10 S.L.R. 167. The 
accused was charged under sec. 420, I. P. Code, 
for having borrowed money on mortgage, 
representing himself to be major, though he was 
minor, heldy that the evidence of transactions 
which took place on the occasion of the loan 
was relevant to show the intention or knowledge 
or otherwise of the accused. L.R. 1 A. (Cr.) 
103. 

Offnege under Sec. 124-A, I. P. Code— 
Speeches. —Previous speeches forming part of 
a scries of speeches nor lectures delivered, 
vsdthin a short period of time are admissible. 
Period of six months not long. 1930 L. 867. 
Other newspaper articles written by the accused 
at the same time are admissible. 8 Mys.L.J. 
49. A writing made some time after the 
committing of an offence under sec. 124, I. P* 
Code, is admissible in evidence under sec. 14 of 
the Evidence Act. But the writing should be 
within a reasonable time of the particular 
occurrence. 30 Bom.L.R. 315=19286, 78. A 
Court has no concern with tlie justice or other¬ 
wise of the claims of the accused or with the 
rectitude of his political views, but the Court 
may take cognizance of the fact tliat he does 
hold certain views; for as a guide to his con¬ 
duct and intentions these views are most rele¬ 
vant consideration. 1933 Cr. C. 833=1933 A* 
498. 

• • 


2421 


S. IS] 


The Evidence Act (I of 1872). 


{e) A is accused of defaming B by publishing an imputation intended to harm the reputation 

of B. 

The fact that previous publications by A respecting B, showing ill-will on the part of A towards 
B is relevant, as proving A^s intention to harm B's reputation by the particular publication in question. 

The fact that there was no previous quarrel between A and B, and that A repeated the 
matter complained of as he heard it, are relevant, as showing that A did not intend to harm the re¬ 
putation of B. 

if) A is sued by B for fraudulently representing to B that C was solvent, whereby B, being 
induced to trust C, who was insolvent, suffered loss. 

The fact that at the time when A represented C to be solvent, C was supposed to be solvent 
by his neighbours and by persons dealing with him, is relevant, as showing that A made the represen¬ 
tation in good faith. 

(g) A is sued by B for the price of work done by B, upon a house of which A is owner, by the 
order of C, a contractor. 

A^s defence is that B*s contract was with C. 


The fact that A paid C for the work in question is relevant, as proving that A did, in good 
faith, make over to C the management of the work in question, so that C was in a position to contract 
with B on CV own account, and not as agent for A. 


ih) A is accused of the dishonest misappropriation of property which he had found, and 

the question is whether, when he appropriated it, he believed in good faith and that the real owner 
could not be found. 


^ The fact that public notice of the loss of the property had been given in the place where A 
was, IS relevant, as showing that A did not in good faith believe that the real owner of the nronertv 
could not be found. ^ ^ ^ 


The fact that A knew, or had reason to believe, that the notice was given fraudulently bv C 
who had heard of the loss of the property and wished to set up a false claim to it, is relevant as show¬ 
ing that the fact that A knew of the notice did not disprove A*s good faith. * 

(i) A is charged with shooting at B with intent to kill him. In order to show A*s intent 
the fact of A^s having previously shot at B may be proved. 

(j) A is charged with sending threatening letters to B. Threatening letters previously sent 

hy A to B may be proyed, as showing the intention of the letters. ^ 

(A) The question is, whether A has been guilty of cruelty towards B, his wife. 

Expressions of their feeling towards each other shortly before or after the alleged cruelty are 
releyant facts. j ^ 

(/) The question is, whether A*s death was caused by poison. 

Statements made by A during his illness as to his symptoms are relevant facts. 

(m) The question is, what was the state of A's health at the time an assurance on his life 
was effected. 

Statements made by A as to the state of his health at or near the time in question are relevant 

IclCtS* 

{n) A sues B for negligence in providing him with a carriage for hire not reasonably fit for 
use, whereby A was injured. 

is r 1 attention was drawn on other occasions to the defect of that particular carriage 


The Fact that B was habitually negligent about the carriages which he let to hire is irrelevant 

(o) A is tried for the murder of B by intentionally shoooting him dead. 

The fact that A on other occasions shot at B is relevant as showing his intention to shoot B 
The fact that A was in the habit of shooting at people with intent to murder them is irrelevant 

[p) A is tried for a crime. 


The fact that he said something indicating 

relevant. ^ 


an intention to commit that 


particular crime is 


is irrelXan/^^'^ something indicating a general disposition to commit crimes of that class 


15 * When there is a question whether an act was accidental or intentional 

Facts bearing on question ^ith a partkular knowledge or intention], 

whether act was accidental , formed part of a series of simi- 

or intentional. lar occurrences, in each of which the person doing 

the act was concerned, is relevant. 


. LEG. REF. 

A within brackets were inserted by 

Act HI of 1891, S. 2. ^ 

NOTES. 

Sec. 15 : Scope of Section.—P er Walsh, J. 

aiiM?' applicable to all cases where the 

question is whether an untruthful statement is 


‘'accidental or intentional or made with parti¬ 
cular knowledge or intention.” 39 A. 273=1^ 
A.L.J. 241. There is a presumption of user ^ 
of right from open user for a long time, qc 
1.0. 269=1926 L. 522. Evidence of a single 
act is admissible and in this sense one eviden 
tia^ fact can form a series within the meaning 
ofS. 15, with the fact to be proved. The acu 
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Illustrations. 

(a) A is accused of burning down his house in order to obtain money for which It is insured. 

The facU that A lived in several houses successively, each of which he insured, in each of which 
a fire occurred, and after each of which fires A received payment from a different insurance office, 
are relevant, as tending to show that the fires were not accidental. 

{b) A is employed to receive money from the debtors of B. It is A*s duty to make entries 
in a book showing the amounts received by him. He makes an entry showing that on a particular 
occasion he received less than he really did receive. 

The question is, whether this false entry was accidental or intentional. 

The facts that other entries made by A in the same book are false, and that the false entry is 
in each case in favour of A, are relevant. 

(c) A is accused of fraudulently delivering to 5 , a counterfeit rupee. 

The question is, whether the delivery of the rupee was acicdental. 

The facts that, soon before or soon after the delivery to By A delivered counterfeit rupees to 
Cy D and E are relevant, as showing that the delivery to B was not accidental. 


16. When there is a question whether a parti- 
Existence of course of ^ular act was done, the existence of any course of busi- 

business when relevant. ,. ’ - . , . * ii u t_ 

ness, according to which it naturally would have 
been done, is a relevant fact. 


Illustrations. 

{a) The question is, whether a particular letter was despatched. 

The facts that it was the ordinary course of business for all letters put in a certain place to be 
carried to the post, and that that particular letter was put in that place, are relevant. 

(A) The question is, whether a particular letter reached A. The facts that it was posted in 
due course and was not returned through the Dead Letter Office, are relevant. 

Admissions. 

17. An admission is a statement, oral or documentary, which suggests any 


NOTES. 

of which evidence is tendered must be of the 
same specific kind as that in question. 1941 
Rang. L.R. 566=1941 Rang. 324. 

Subsequent OCCURRENCES. —Sec. 15 covers both 
previous and subsequent similar occurrences. 
46 I.G. 696=22 C.W.N. 494. 

Incidents in a series op Similar Transac¬ 
tions. —Where the accused administered Dhatura 
poison to A and By both of whom died from the 
effects thereof, and on the following day ad¬ 
ministered the same poison to Z), who also died, 
the acts against A and B are relevant to a 
case of murder of Z), as forming incidents in a 
Series of similar transactions occurring about 
the same time and tending to show system and 
intention. 9 I.C. 931=32 P.L.R 1911. See also 
73 I.C. 262=1923 N. 248. Evidence of similar 
acts may be received to prove a party’s know¬ 
ledge of the nature of the main act or transac¬ 
tion and of his intent with respect thereto. 19 
C.W.N. 676=45 G. 957. To admit evidence 
under this head the other acts must be of the 
same specific kind as the one in question and 
not of a different character. 45 C. 957. The 
acts tendered must also have been proximate 
in point of time to that in question. 45 C. 957. 
In a case of criminal misappropriation evidence 
of similar acts in the previous year is admissi¬ 
ble. 1928 L. 880=111 I.C. 387; I.L.R. (1939) 
Kar. 249. The words of sec. 15 are not so 
. wide as to admit hearsay evidence or the evi¬ 
dence of. facts alleged to have been discovered 
by the investigating officer in the course of his 
investigation and not properly proved. There 
is also a difference between the admissibility of 
evidence and its cogency or weight. I.L.R. (1940) 
Kar. 249=184 1.0.474=1939 Sind 209. The 
report of a Naib Ta^ildar which is based on 


the statements of unknown persons who happened 
to be present at the time of his inspection, is 
purely a hearsay evidence and is not legally 
admissible. 1940 A.W.R. (BR.) 152. 

Evidence of Association and Joint Action. 
—Sec. 15 is not applicable where there was 
no question of the act being accidental or inten¬ 
tional or forming part of a series of similar 
transactions. 47 C. 671=24 C.W.N. 501=58 
I.C. 929 (F.B.). Sec. 14 would not also apply 
where the defence was a complete denial and no 
question of the character contemplated in 
sec. 14 did or could possibly arise. 47 C« 671. 
Where the accused who were charged with 
dacoity pleaded that their presence in com¬ 
pany, and armed at a spot was accidental and 
innocent it is open to the prosecution to rebut 
this story, and to produce evidence that in the 
same locality raids have taken place in which 
one of the gang had been concerned. 71 I.C. 
360=24 Cr.L.J. 136 (Pesh.). In tlic case of 
actual dacoity the prosecution is bound to prove 
the accused’s commission of all the acts which 
constitute the offence. 71 I.C. 360. S. 15 admits 
the production of any evidence which would 
determine the construction to be placed upon 
acts which in themselves might or might not be 
the preparation for dacoity and evidence that 
one or more members of the gang had been 
concerned in previous and similar offences com¬ 
mitted at the same place is admissible in evi¬ 
dence for this purpose. {Ibid,) 

Sec. 16. —Refusal of a registered letter sent 
by post precludes the person refusing from plead¬ 
ing ignorance of its contents. 16 W.R. 223. 
See also 16 G. 681; 9 A. 366. But there must 
be evidence of posting and of proper address. 
See sec. 114, illus. (/). 

Sec. 17 :—^Admission may be verbal or con- 
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Admission defined. 


inference as to any fact in issue or relevant fact, and 
which is made by any of the persons, and under the 
circumstances, hereinafter mentioned. 

18, Statements made by a party to the proceeding, or by an agent to any 

such party, whom the Court regards, under the cir- 
Adniission by party to cumstances of the case, as expressly or impliedly 

authorised by him to make them, are admissions. 


NOTES. 

tained in documents (as) maps, bills, receipts, 
pleadings, letters, books and other entries 
or even horoscopes. 23 W.R. 325; ii C.L.J. 
22 ; 5 C. 864 ; 22 W.R. 220 ; 7 W.R. 249 ; 9 
W.R. 162 ; 23 W.R. 27 ; 1924 O. 19 ; 73 I.C. 
428 ; 28 M.L.J. 266 ; 28 M.L.J. 92 = 26 I.C. 899. 
Admissions of liability made by some of several 
defendants in their written statement in the 
suit will not be evidence against the other 
defendants who have no opportunity of testing 
their veracity by cross-examining them. If the 
plaintiff wants to rely on such admissions he 
must examine the admitting defendants at the 
trial and make the admissions evidence. 44 
Mys.H.C.R. 499=18 Mys.L.J. 186. The 
entire statement must be taken together; 
particular passages cannot be selected to .the 
exclusion of the rest. Admission operates mei'ely 
to shift the onus and raises only a rebuttable 
presumption. 1924 N. 387 = 78 I.C. 981 ; 
10 L. 694=1928 L. 318. Admission must be 
deemed to be exhaustive. It must be read as 
it stands and it is not permissible to take one 
part of an admission and reject another part. 
49 A. 704=100 I.C. 1037 = 1927 A. 385. An 
admission is the best evidence against the party 
making the same, and unless it is shown that it is 
untrue and is made under circumstances which 
does not make it binding on the party, must be 
• presumed to be true. The weight of the ad¬ 
mission increases with the knowledge and deli¬ 
beration of the speaker or the solemnity of the 
occasion on which it is made. 38 G.W.N. 861. 

also 39 P.L.R. 876. Admissions are of no 
evidential value once they are proved untrue. 
49 A. 707. As to who can make binding 
admissions, see 26 G.W.N. 273=15 L.W. 404= 
1922 P.C. 102. As to admissions gathered from 
entries in account books, see 23 L.W. 272 = 96 
423=1926 M. 955. See also 1937 C. 433 
(S.B.). The value of admissions must depend 
wpon the circumstances in which they were 
made, and possible motives for incorrect state¬ 
ments by interested parties should not be ignored. 
The nature of the facts admitted is also a mate¬ 
rial point to be considered. If the facts admit¬ 
ted is one vvithin the personal knowledge of the 
party admitting and there is no evidence of 
convincing explanation, forthcoming, its value is 
considerable. If^ on the other hand, the fact 
admitted is an inference from evidence and 
circumstances, the weight of admission may be 
very little. 1939 A.L.J. 708= 1939 All. 626. A 
plea of a particular status taken on the basis of 
a document is a matter which relates to the 
interpretation of that particular document and 
CMmot operate as an admission under sec. 17. 
Ihe nature of the document and the status of 
the parties concerned have to be determined 
V to the terms of the document itself 
by a competent Court. No amount of 


interpretation of the document by a party can 
therefore operate as an admission. 194.0 O.W. 
N. 1233. Mere acceptance of rent does not 
constitute settlement of land, nor would the 
filing of an arrears of rent suit constitute such 
a settlement. But the latter would operate a.s 
an admission under sec. 17 against the zamindar. 
1941 A.W.R. (Rev.) 454=1941 R.D. 414. As 
to admissibility of statement of accused to police 
as admission, see 44 C.L.J. 253=1927 C. 17. As 
to effect of erroneous admission, see 77 I.C. 
875. An erroneous admission may be withdrawn. 
1931 L. 6. 

Vague ADMISSION is no Admission.—21 A.L. J. 
869=1924 A. 193. 

Admission in First Information Report is 
valuable corroborative evidence; it cannot 
support a conviction, when the maker of the 
report himself is an accused person and cannot 
therefore be examined as a witness. 63 I.C. 
822 = 22 Gr.L.J. 694 (L.). But where such a 
report contains an admission not amounting to 
a confession the admission is admissible in 
evidence against the accused. 63 I.C. 822. 

Secs. 17, 18 and 31: Admissions—Evidentiary 
VALUE. —Where a person who is alleged to have 
made an admission regarding his status in an 
agreement with the Government files a suit for 
a declaration as to his status as against others, 
the Government are neither a necessary nor a 
proper party to this question which is indepen¬ 
dent of the validity or invalidity of the agree¬ 
ment. As between the parties to the suit, it will 
be necessary to consider whether the statement 
in the agreement amounts to the admission 
claimed and, if so, to consider its evidential 
value along with the other evidence, as sec. 31, 
Evidence Act, expressly provides that admissions 
are not conclusive proof of the matters admitted. 
Even if it amounts to a clear admission, it will 
not act as a bar to the suit. 63 LA. 248=60 
B. 634=71 MjL.J. 691 (P.C.). 

Sec. 18 to 21 .—It cannot be said that Ss. 18 
to 21 of the Act do not apply to admissions in 
criminal cases. The illustrations given apply to 
criminal cases, and there is nothing in the 
sections to suggest that they apply to civil cases 
and civil cases only. Incriminating statements 
made by an accused under S. 164, Cr. P. Code, 
though not admissible as confessions in evidence 
will not necessarily be excluded. They may 
be admitted as admissions against interest 
under Ss. 18 to 21 of the Evidence Act. The 
fact that the statement is not a full confession 
but is only a partial confession or something 
less than a confession or is of a self-exculpa¬ 
tory nature cannot be made a ground for exclu¬ 
ding it either from evidence or from considera¬ 
tion. It is true that extra-judicial confessions are 
to be regarded with caution, but it does not 
follow that they are always to be rejected. They 
may be mad& in such circumstances as to have 
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no reasonable doubt as to their truth. I.L.R. 
(1941) Kar. 257=1941 Sind 129. 

Sec. 18 —“Proceedings’*, meaning of.—146 
I.C. 653=1933 R. 292. “Presumptive evi¬ 
dence,” meaning of. See 1926 L. 299 = 93 
309. Where a certain fact was sought to be 
proved by the plaintiff by referring to an ad¬ 
mission contained in a document and the 
defendant remained ex parley held, that the 
admission should be given effect to unless there 
was anything in the plaintiff’s own evidence 
contradicting it. Such an admission is presump¬ 
tive evidence. 1926 L. 299. For an admission 
to be relevant, it should be shown that the 
person who made it had an interest at the 
time of making it within sec. 18. 21 I.C, 714= 19 
C.LJ. I. The statement of one person cannot 
be regarded as the admission of another person 
merely on the allegation that the two are in 
collusion. 151 I.C. 261 = 1934 A. 684. State¬ 
ments by previous mahants cannot be regarded 
as admissions binding on the present incumbent 
of the office. 12 L. 497=1931 L. 161. 
Admission not to be used against a co-defen¬ 
dant unless it is made in his character of a 
person jointly interested with the co-defendant. 
30 C.W.N. 254=1926 C. 705. An admission or 
even confession by a co-defcndant is no evidence 
29 P.L.R. 715=1928 L. 769; 1929 L. 721 = 11 
L.L.J. 404. Admission by one of the defen¬ 
dants that the land in a suit is ancestral is not 
binding on the ethers when they arc not repre¬ 
sented by him and have independent rights of 
their own. 122 I.C. 109= 1930 L. 238. See also 
70 C.L.J. 200. Recital in a mortgage bond as 
to receipt of consideration is admissible as 
against a subsequent purchaser. 8 P. 766= 1929 
P. 254. 

Admission by Parties to Suit.— Such admis¬ 
sions are generally contained in pleadings, 
written statements or depositions. See 7 W.R. 
249;9 W.R, 162; 5 Beng.L.R. 529; 14 W.R. 
(P.C.)2B; 13M.I.A.438; 15 W.R. 437; 17 W.R. 
372; 22 W.R. 303; 23 \V,R. 27. Such writings 
(to become admissible) must conform to legal 
requirements. 24 W.R. 114; 6 C. 762. See aUo 

21 W.R. 34; 21 W.R. 4 ^ 4 * An admission could 
only be given in evidence against the party 
making it and not against any other party. The 
only exceptions to the rule arc laid down by 
secs. 18 to 20 of the Evidence Act. 137 I.C. 
710=34 Bom.L.R. 35=1932 B. 117. An 
admission on a pure question of law is not 
binding upon a party. 1928 L. 779=113 I.C. 
99; 1929 N. 343=119 I;G; 698; 1929 L. 879= 
120 I.C. 532. But admission as to existence of 
custom is binding. 1928 L. 779=113 I.C. 
99 - 

Admission by Agent, Binding on Principal.— 
See 2 Bom.L.R. 651; also 12 P.L.T. 582. The 
fact of agency must be proved. 3 Bom.L.R. 
273146 LG. 709=19 Cr.L.J. 789. Statement 
of agent before Settlement Officer that his prin¬ 
cipal was a bastard is admissible as an admission. 
3 Luck. 416= 1928 O. 233. A person called by 
a party as his witness cannot be deemed to be 
his‘agent* within the meaning of sec. 18. 34 
Bom.L.R. 35. 

Admission by Counsel—Attorneys anh 
Pleaders.— As to circumstances when they are 


binding on the client and when not, see 18 
73. Admission by pleader in lower Court 
cannot be set aside by engaging another pleader 
in appeal. See 102 I.C. 283 following 9 W.R. 465; 
II M.I.A. 253; 6 C.W.N. 52; 21 M. 279; 22 M. 
538 (adverse opinion expressed by vakil in 
argument not binding on client); 9 W.R. 375; 6- 
C.W.N. 52; 21 M. 279; 22 M. 538 (admission 
of fact by a vakil is binding on client). But 
also 17 W.R. (Cr.) 49, where the Court held that 
such admissions are not binding in criminal 
cases. See also 27 C. 421; nor when they relate 
to matters of law. See 18 W.R. 367; 16 W.R, 
246=1934 A. 531. 

Admission by Partners. — See 1 1 C. 588. An 
admission by one partner made in a representa¬ 
tive capacity would be evidence against the firm. 
If in a suit against a partnership for damages for 
infringement of trade mark, one of the partners 
admits the infringement but disputes the claim 
for damages, the admsssion will bind the other 
partners. 148 I.C. 763= 1934 L. 625. Admis¬ 
sions by one of several co-defendants. Such 
admission can only bind the persons making 
it. 22 W.R. 519; 6 A. 395; 7 A. 353; 22 LA. 

113 (P.C.) ; 22 W.R. 214; 9 C.L.R. 359 ; 

2 C.W.N. 166 ; II C. 588 ; W.R. (F.B. Rul.) 
23; Admissions by guardians do not generally 
bind the wards. See 10 C.L.R. 377 ; 20 W.R. 
223. (Signature of guardian when not binding 
on minor. 13 C. 292.) So also are admissions 
by guardian ad litem or next friend (Tay., Evi., 
8th Ed., Sec. 742; Field, 6th Ed., p. 89). As to 
admissions by Court of Wards, ^^24 LA. 107 
(P.C.). Statements made by suitor in repre¬ 
sentative capacity arc binding. See i W.R. 339 
(executor); see also 8 W.R. 63; 14 W.R. 162. 
As to statements by interested persons when 
binding, see 5 W.R. 268; 10 W.R. 89; 14 W.R. 
484; 18 W.R. 105=22 I.C, 714=19 C.L.J. I. 
Evidence as to admissions and promises made 
by alleged thieves before a panchayat is admissi¬ 
ble without proof of the actual words used. 13 
P.R. 1914 (Gr.) = 26 I.C. 625. Bhatwara Kesra 
is admissible in evidence. 1929 P. 32 = 7?. 85. 

Secs. 18 and 21 , Ulus, (c) and (d).—A state¬ 
ment by the accused which amounts to an ad¬ 
mission that he was present at the scene of the 
crime and that he was accompanying the persons 
who had committed the crime and which is 
otherwise exculpatory, fixing the sole guilt on the 
other man, although entirely inadmissible as 
against the other accused, is admissible for what 
it is worth, against the person making it under 
sec. 18 of the Evidence Act, vide Ulus, (t) and 
(d) to sec. 21. 162 I.C. 6=1936 R. 131. An 
admission of incriminating facts made by an 
accused person to a Magistrate under sec. 164, 
Cr. P. Code, or a statement made to the Court 
during the course of the trial, admitting that he 
was at the scene of the crime when the murder 
took place, cannot be ruled out as inadmissible 
in evidence. It is admissible in evidence for 
what it is worth against the accused making it 
under secs. 18 to 21 of the Evidance Act. Such- 
a statement is not a confession. A confession 
must cither admit in terms the offences or at any 
rate substantially all the facts which conslitutfr 
the offence. I.L.R. (1939) Kar. 800=41 Cr.I*- 
J« 477= *940 Sind 53. ; 
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Statements made by parties to suits suing or 
by suitor in representative Sued in a representative character, are not admissions, 
character: unless they were made while the party making them 

held that character. 

Statements made by— 

(i) persons who have any proprietary or pecu- 


by party interested in sub¬ 
ject-matter; 


by person from whom in¬ 
terest derived. 


niary interest in the subject-matter of the proceeding, 
and who make the statement in their character of 
persons so interested, or 

(2) persons from whom the parties to the suit 
have derived their interest in the subject-matter of 
the suit, 

are admissions, if they are made during the continuance of the interest 
01 the persons making the statements. 

19. Statements made by persons whose position or liability it is necessary 

to prove as against any party to the suit, are admis- 

whofe™"7osUion‘’'' musr'Te .statements would be relevant as against 

proved as against party to persons in relation to such position or liability 

suit. in a suit brought by or against them, and if they are 

made whilst the person making them occupies such 
position or is subject to such liability. 

Illustrations. 

A undertakes to collect rents for B. 

B sues .<4 for not collecting rent due from C to B. 

A denies that rent was due from C to B. 

A statement by C that he owed B rent is an admission, and is relevant fact as against A if A 
denies that C did owe rent to B. ’ 


Admissions by persons ex¬ 
pressly referred to suit, 
by party to 


20. Statements made by persons to whom a 
party to the suit has expressly referred for infoima- 
tion in reference to a matter in dispute are admissions. 

Illustration. 

The question is whether a horse sold hy A to B is sound. 

A says to B —“ Go and ask C ; C knows all about it,” C’r statement is an admission. 

21. Admissions are relevant and may be proved 
as against the person who makes them, or his repre¬ 
sentative in interest ; but they cannot be proved by 
or on behalf of the person who makes them or by his 
representative in interest, except in the following, 
cases :— 


Proof of admissions 
against persons making them, 
and by or on their 
behalf. 


NOTES. 

Sec. 19 ,—On the section, see 5 M. 239; 25 M. 

51; 25 M.LJ. 329=20 I.G. 792; 62 I.G. 
4 7 * oecs. 19 and 20 are exceptions to the 
general rule in sec. 18. 

Sec. 20 .—See also notes under sec. 18 supra. 
ec. 20 contemplates the existences of three 
parties: first the party who refers; secondly, the 
party who is referred; and thirdly, the party to 
Whom the reference is made. The principle is 
that when one party refers another second party 
o a third party for information, the first party 
IS pressed to undertake to adopt as his own 
me information furnished by the third party, 
ihese conditions cannot be said to be fulfilled 
ere a master calls for a report from a servant, 
reprdmg the conduct of another servant who is 
c^missed for misconduct, where there is nothing 
to ^^ ^ doing so the master intends 

10 regard the servant’s report as conclusive on 
G.C.M .—304 


the matter. Sec. 20 cannot apply to such a case 
and the report of the servant cannot become 
admissible as against the master in a suit for 
damages for wrongful dismissal, even if such 
report corroborates the version of the dismissed 
servant (plaintiff). 40 G.W.N. 865. Unless an 
express reference has been made to a witness on 
a certain question his statement will not constitute 
an admission as regards that question. L.R. 2 
A. 204. Admission by person nominated by the 
parties. 80 I.G. 16=46 A. 710. See also 42 M 
625; 21 A.L.J. 209=71 I.G. 761. Agreement to 
be bound by the statement of a referee is an 
admission, 103 I.G. 34 = * 92 ? A. 659. See also 
1939 A.W.R. (H.G.) 7. Effect of admission See 
37 I.G. 933. Seealso 1935 O. 118=102= o 

W.N. 15. Effect of entry by creditor in debtors’ 
books. See 14 Bom.L.R. 1020. 

Sec. 21: Admission— Effect.— An admission 

may be proved as against the person who makes- 
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(i) An admission may be proved by or on behalf of the person making 
it, when it is of such a nature that, if the person making it were dead, it would be 
relevant as between third persons under section 32. 


NOTES. 

it or his representative in interest but it cannot 
be proved by or on behalf of the person who 
makes it or by his representative in interests. 
This section is the affirmance of the well-known 
rule that a man shall not be allowed to make 
evidence for himself. 1939 Mar.L.R. 244 (Civ.). 
Admissions are not conclusive unless they amount 
to estoppel. 53 B. 321^1929 B. 147; 164 I.C. 
530; 40 C.W.N. 75. Mere admission of sig¬ 
nature on blank paper, effect of. See 165 I.C. 
805=17 P.L.T. 621 = 1936 P. 588. If the Court 
wishes to proceed upon the admission of a party, 
it should consider the admission as a whole or 
reject it altogether. 1935 P. 24; 14 L. 218= 
>933 L. 179; 39 L.W. 34=1934 M. too; 151 I. 
C. 297=11 O.VV.N. 579 and 1367=1934 O. 
37 ®> >933 R* 326. An admission against the 
interest of the party making it must be regarded 
as true until it is clearly proved to be untrue. 34 
P.L.R. 788 (2)= 1933 L. 885; 1934 L. 662 = 35 
P.L.R. 578. See also 1939 Mar.L.R. 253 (Civil); 
15 Luck. 191 = 1940 Oudh 35 (admission shifts 
the burden of proof on the party making it). See 
also 1939 Mar.L.R. 253. Evidentiary nature of 
admissions vary very much in value according to 
circumstances and the Court is quite at liberty to 
reject them, if it is satisfied from other circum¬ 
stances that they are untrue. 152 I.C. 1042. 
Admission in a document by a pardanashin lady. 
59 C.L.J. 532= 1934 C. 851. See also 40 C.W.N. 
75=164 I.C, 530. A statement made by a 
party to the suit to a third party or stranger of 
which the other party had no knowledge, and 
the truth of which he never directly or indirectly 
admitted is altogether inadmissible in evidence. 
1940 A.M.L.J. 115. 

“Admission” and “Confession”—Distinction. 
—Admission is usually applied to a civil transac¬ 
tion, and to those matters in criminal cases which 
do not involve a criminal intent, while the term 
confession is usually used in Criminal Courts as 
denoting an acknowledgment of guilt. Admis¬ 
sion in a civil suit that a document is genuine 
cannot in the forgery case be regarded as con¬ 
fession at all. 37 C. 467; 1929 C. 539. Under 
sec. 21 a confession being a species of admission 
would be relevant and can be proved against the 
accused unless it can be shown that there is some 
provision of law which excludes the proof of such a 
confession. 1934 A.L.J. 176= >934 A. 351 = 56 A. 
720 ; 1939 Mar.L.R. 244 (Civil); 170 I.C. 201 = 
>937 C. 433 ; 1939 A.L.J. 107 (Admission of 
guilt in an application to Magistrate is ad¬ 
missible under sec, 21. It does not become 
imadmissible under secs. 24 and 25). See also 
163 I.C. 805=17 Pat.L.T. 472=1936 P. 358 ; 
167 I.C. 30=1937 M. 19. 

Admissions by Representative in Interest 
are binding.— See 22 C. 909=22 I.A. 129 ; 1926 
O. 41 ; 24 C. 62 (purchaser at execution sale is 
representative of judgment-debtor and is bound 
by the latter’s admissions). See also 1924 N. 208; 
8 I.A. 65= 10 G.L.R. 281; 17 M. 223; 31 C. 
380 ; 100 I.C. 835=26 C.WN, 273 (P C.). 
Where the son and mukhtar^Uam of a party makes 
-an admission before the partition officer, it is 


admissible under sec. 21 in proceedings for the 
division of joint sir ; it would constitute a strong 
piece of evidence, but is not conclusive. 1940 
A W.N. (B.R.) 138= 1940 R.D. 364. Where the 
admissions are wrong in point of fact and are made 
in ignorance of legal rights they have no binding 
effect. 1941 A.L.W. 492=1941 O.W.N 648= 
1941 Oudh 429 The admission of one defendant 
contained in deposition in an earlier suit is not 
admissible in a subsequent suit against persons 
who were his co-defendants in the earlier suit. 
20 Pat. 855 

Oral Confession. —An oral confession by an 
accused to a Magistrate is, as an admission by 
him, a relevant fact and may be proved at his 
trial under this section by the evidence of the 
Magistrate. 1929 L. 794. 

Admission by Witness. —Where in cross- 
examination a witness admits that a statement 
previously made by him is false he ought to 
be asked in re-examination why he made a 
statement which was false. The mere fact that 
the witness acknowledges the previous statement 
to be false is no justification for rejecting such 
previous statement, if on other grounds the 
Court is able to reach the conclusion that the 
statement is in substance true. 51 I.C. 449=20 
Cr.L.J. 465. See also 13 C.W.N. 409=1 I.C. 
320 ; 7 I.C. 505 ; 20 W.R. 69 ; 2 A.L.J. 21. 
Admission by the accused made before the 
beginning of the proceedings alone can be 
proved under sec. 21, as in a civil suit. 36 M. 
457=22 M.L.J. 73. The deposition of an 
insolvent reduced to writing is admissible as 
evidence aginst him in a criminal charge. 54 I. 

C. 478 = 46 C. 996 [(i8g6) 2 Q.B. 260 ; 19 Gh. 

D, 580, Ref.]. Oral and documentary evidence 
as to the statement of a postman in a depart¬ 
mental enquiry are inadmissible in evidence in 
his absence. 26 LG. 307 (i) = i6 Gr.L.J. 3. 
Statement on oath at coroner’s inquest is admis¬ 
sible at the trial. 50 B. 111=28 Bom.L.R. m 
= 1926 B. 151. Will is admissible to prove 
religion of deceased. 7 R. 720. A document 
containing the admission of third persons cannot 
be used as evidence against the parties, but the 
document can be admitted in evidence as proof 
of the fact mentioned therein as evidence of 
the transaction if it could be shown that it was 
executed in due course of business to settle 
disputes between the parties. 146 I.C, 937 = 
>934 P. 48. A party cannot use in his favour 
an admission by his predecessor made in his 
own interest. 41 C. 57=17 C.W.N. 1013=20 I. 
C. 78. See also 93 I.C. 996=1926 L. 381. 
Statement of deceased’s father as to the exclusion 
of daughters from inheritance by custom is 
admissible. 8 Luck. 445=1933 O, 246. See 
also 1937 C. 5 > 5=41 C.W.N. 1089. Where a 
woman has described herself as the wife of a 
person in a contemporaneous transaction, it 
would be admissible in evidence when there is a 
dispute as to the fact of marriage, because she 
had the special knowledge in respect of the 
marriage and it would be proved by her. 193 
C. 161 = 1941 O.W.N. 249= 1941 Oudh 284. As 
to admission in butwara proce^ings, see 1926 C» 


2427 


S. 21] The Evidence Act (I of 1872). 

(2) An admission may be proved by or on behalf of the person making 
it, when it consists of a sjtatement of the existence of any state of mind or body, 
relevant or in issue, made at or about the time when such state of mind or body 
existed, and is accompanied by conduct rendering its falsehood improbable. 

(3) An admission may be proved by or on behalf of the person making 
it, if it is relevant otherwise than as an admission. 

Illustrations. 

(d) The question between A and B is, whether a certain deed is or is not forged. A affirms 
that it is genuine, B that it is forged. 

A may prove a statement by B that the deed is genuine, and B may prove a statement by 
A that the deed is forged ; but A cannot prove a statement by himself that the deed is genuine- nor 
can B prove a statement by himself that the deed is forged. * 

{b) A, the captain of a ship, is tried for casting her away. 

Evidence is given to show that the ship was taken out of her proper course. 


NOTES. 

290. A confession is evidence for the prisoner as 
well as against him and must be taken altogether. 
52 I.C. 145=20 Cr.L.J. 737 (N.). But it is only 
where no other evidence is forthcoming that 
this can be pressed to the extent of requi¬ 
ring that no part be accepted as true with¬ 
out accepting the whole. {Ibid.) If other 
evidence incompatible with a part of the 
confession is on record, it may be relied on in 
preference to that part. 53 I.C. 145=20 Cr.L. 
J. 737 (N.). Danger of resting judgment upon 
verbal admissions of the sum due. See lo I.A. 
74 (7p) = *3 C.L.R. 266 (271) (P.C.). Entries 
in solicitor’s books of account regarding object 
of purchase for client are neither in admissible 
nor irrelevant, nor hearsay. 33 C.W.N. 493 = 
=57 M.L.J. 581 (P.C.). The statement that a 
document is a copy of the original is admissible 
when made by a deceased person in a document 
relating to a relevant fact and also as an ad¬ 
mission under sec. 21. 56 I.A. 146=52 M. 453 
=56 M.L.J. 730 (P.G.). Where the execution 
of a mortgage deed is admitted but the receipt 
of consideration is denied, the onus lies heavily 
on the defendant (executant) because it was 
inconsistent with his own admissions in writing. 
1928 P.G, 39=54 M.L.J. 208 (P.C.). In a title 
suit, the proceedings in the previous title suit 
between the present defendant and a third 
person are relevant under sec. 19 and the 
pleading of the defendants are admissible as 
admission of the defendants under S. 21. 1930. 
P. 405. See also 35 P.L.R. 463= 1934 L. 527; 
41 C.W.N. 1089=1937 C. 515. 

Denials of Party. —Though ‘Court’ is 
bound to receive admissions in evidence, no 
such rule applies to denials. 49 A. 482—1927 
A. 383. Cl. (3) of sec. 21 is intended to apply 
to cases in which the statement is sought to be 
^ed in evidence otherwise than as an admission, 
for instance, as part of the res gestae or as a 
statement accompanying or explaining a parti¬ 
cular conduct. Where a purchase is made by a 
parent in the name of his child the contem¬ 
poraneous acts of the parent may be admissi- 
ble but not the subsequent acts and declarations. 
^ 683=1930 O. 441. An admission by 

a Hindu father that a house built by him was 
^onstructed out of the self-acquisition of one of 
ms sons only has the effect of relieving that son 
|rom proving that the house was built out of 
ms self-acquisitions; but it does not relieve him 
rona proving what the actual cost of construc¬ 


tion was, When he claims that amount out of his 
father s estate. 62 C.L.J. 430 = 40 C.W.N. 75. 
An admission made by a party is not absolutely 
binding on him and its only effect is to shift the 
burden as against him. He is at liberty to 

.j * . n was mistaken or untrue 

and is not estopped or concluded by it unless 
another person has been induced by it to alter 
his condition. 67 C.L.J. 495. .y,, also 1939 

^53 (Civil); 15 Luck. 191 = 1940 
Oudh 35. ^ 

Sec-N. 21 - 25 . Unless it is so specifically 
stated in the Cr. P. Code, no rule about the 
relevancy of evidence in the Evidence Act is 
affected by any provisions of the said Code. 
The admission of guilt in an application presen¬ 
ted to a Magistrate is admissible under sec. 21 
of the Evidence Act. It docs not become 
irrelevant under sec. 24 or sec. 25 of the Act. 

(*939) 367—^939 A.L.J. 107=1939 

All. 242. ' 

Set s. 21 - 27 . Secs. 21 to 27 of the Evidence 
Act do pot suggest that statements which would 
be admissible in civil cases as admissions are not 
admissible in criminal cases. A person who 
subsequently becomes an accused person might 
make many admissions which do not implicate 
itself him in any criminal charge; and these 
would be admissible under sec. 21 of the 
Evidence Act in a trial on a criminal charge 
against him. Where in the course of an inquiry 
into the conduct of certain police officers held by 
a Magistrate who is deputed for the purpose, the 
officers who are not even under arrest make 
certain statements to the Magistrate, such state¬ 
ments are admissible in evidence against them in 
a trial on a charge against them under secs. 348 
and 330, 1 . P. Code, of wrongful confinement and 
hurt for the purpose of exhorting a confession. 
Such statements are not statements recorded 
under sec. 164, Cr. P. Code. 1941 M.W.N. 

=54 L.W. 81 = 1941 Mad. 720. 

Secs. 21 and 34 —Under sec. 21, an admis¬ 
sion may be proved by or on behalf of the 
person making it, if it is relevant otherwise 
than as an admission Statements in zamindari 
papers which are entries in books of account 
regularly kept in the course of business are 
relevant under sec. 34 of the Evidence Act. 
Such statements can therefore be taken into 
account though they may be admissions on 
behalf of the zamindar. 1940 P.W.N. 4.08=10 
Pat. 398=1940 Pat. 622. ^ 
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A produces a book kept by him in the ordinary course of his business showing observations- 
alleged to have been taken by him from day to day and indicating that the ship was not taken Quk 
of her proper course. A may prove these statements, because th^^ would be admissible between 
third parties, if he were dead, under section 32, clause (2). 

(c) A is accused of a crime committed by him at Calcutta. 

He produces a letter written by himself and dated at Lahore on that day, and bearing the- 
Lahore post-mark of that day. 

The statement in the date of the letter is admissible, because, if A were dead, it would be ad¬ 
missible under section 32, clause (2). 

(d) A is accused of receiving stolen goods knowing them to be stolen. 

He offers to prove that he refused to sell them below their value. 

A may prove these statements, though they are admissions, because they are explanatory 
of conduct influenced by facts in issue. 

(g) A is accused of fraudulently having in his possession counterfeit coin which he knew 
to be counterfeit. 

He offers to prove that he asked a skilful person to examine the coin as he doubted whether it was^ 
counterfeit or not, and that that person did examine it and told him it was genuine. 

A may prove these facts for the reasons stated in the last preceding illustration. 


22. Oral admissions as to the contents of a document are not relevant, unless^ 

and until the party proposing to prove them shows 
When oral admissions as Le is entitled to give secondary evidence of the 

rele^i^*nf”^ ^ ocuments are contents of such document under the rules herein¬ 
after contained, or unless the genuineness of a docu¬ 
ment produced is in question. 


23. In civil cases no admission is relevant, if it is made either upon an express 

condition that evidence of it is not to be given, or 
Admissions m civil cases under circumstances from which the Court can infer 
w en re evan . parties agreed together that evidence of it 

should not be given. 

Explanation .—Nothing in this section shall be taken to exempt any barrister^ 
pleader, attorney or vakil from giving evidence of any matter of which he may 
be compelled to give evidence under section 126. 


24. A confession made by an accused person is irrelevant in a criminal pro- 
^ . , , ceeding, if the making of the confession appears to 

in^ucemen°" threT'or pr<Z inducement, 

raise, when irrelevant in threat or promise^ having reference to the charge 
criminal proceeding. against the accused person, proceeding from a person 

in authority and sufficient, in the opinion of the Court, 
to give the accused person grounds which would appear to him reasonable for 
supposing that by making it he would gain any advantage or avoid any evil of a 
temporal nature in reference to the proceedings against him. 



LEG. REF. 

^ For prohibition of such inducements, etc., 
see the Code of Criminal Procedure, 1898 (Act 
V of 1898), sec. 343, 

NOTES. 

Sec. 23 .—When an attorney goes to an adverse 
party with a view to a compromise or to an 
action, you must always look with great care 
to his evidence of what then occurred. Per Lord 
St. Leonards in 5 H.L. Cases at p. 245. Admis¬ 
sions before a person to whom the parties went 
for a compromise are admissible. See 95 I.G. 
363=1926 L. 548. But an offer of a certain 
compensation without prejudice in land acqui- 
■ sition proceedings is not admissible. 92 I.G. 
319=1926 L. 509. Where certain letters 
were in the ordinary course tendered by the 
plaintiffs in ex'idence and they were marked 
‘without prejudice* and the defendant’s counsel 
admitted them, htldy that the privilege was 


withdrawn and that the letters were as free to be 
used as evidence in the judicial proceeding. 
Held alsOy that under sec. 23 of the Evidence Act 
in order to sustain a plea of privilege as regards 
the letters it must be shown that ho& the 
addressor and the addressee intended to claim 
the same. 6 O.W.N. 1088=1930 O. 105. t 
Sec. 24 : Confession, what is. —A confession 
is not defined in the Evidence Act but it has 
been judicially interpreted as meaning an ad¬ 
mission inadc a' any time by a person charged 
with a crime stating, or suggesting the inference^ 
that he committed that crime. The statement 
should however be considered as a whole. It 
would not be right to take isolated portions of it 
and to consider whether any of them, regarded 
separately, amounts to an admission of guilt or 
not. 1933 Cr.C. 1284= 1933 R. 326. It is only 
when an utterance is made with an onimur eo^ 
Undi that it would become a confession; if» 
therefore, the declaration is made neither witb 
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NOTES, 

an intention to confess, nor does it amount to an 
admission of facts from which guilt is directly 
deducible, the declaration would not amount to 
a confession. When a statement is not a con¬ 
fession there is no impediment in strict law to 
use it against the person making it in the capa¬ 
city of an accused. But the practice of taking 
a statement on oath as from a witness and then 
using it at a later stage against an accused is 
not a commendable one. Further, part of a 
statement cannot be used to corroborate evidence 
which includes that statement itself, and which 
is obviously in much need of corroboration. 
1937 N. 254=I.L.R. (1937) N. 524; 43 C.W.N. 
893=1939 Cal. 610. A man of sound mind and 
of full age who makes a statement in ordinary 
simple language must be bound by the langu¬ 
age of the statement made and by its ordinary 
plain meaning. 159 I.C. 875=19360. 156. 

Where the accused in a conversation with the 
remanding Magistrate stated to the Magistrate 
that the police wanted him to turn approver ; 
that he had given true facts to the police ; that 
he was in fact guilty and that he had told the 
police where he had sold the stolen property. 
Held, there was no confession ; all that was said 
to the Magistrate was that the accused had made 
disclosures to the police on the promise of par¬ 
don. 148 I.C. 400=1933 L. 987. See also 1941 
P.W.N. 653 (mere admission of being present in 
the company of docoits is no confession of 
docoity). A confession is an admission by an 
accused person in a criminal case. The making 
of a counterfeit coin is not a statement and 
hence the evidence of persons who say that the 
accused made counterfeit coins in their presence 
is not barred by secs. 24, 25 or 26. 1931 All. 

9. Oral confession—Accused not shown to 
understand language in which questions put, 
but in answer making signs—Conduct held not 
to amount to confession. 1930 L. 84=120 I.C. 
539. Any statement by a person which would 
suggest an inference as to his guilt may be a 
confession. 59 I.C. 324=22 Bom.L.R. 1247 ; 
*930 A. 29. As to confession to panchayatdars, 
jee 76 I.C. 829= 1924 M. 230. Sec. 24 will 
apply even if the person confessing was not an 
accused person at the time of confession. A 
statement falling within sec. 339 (2) of the Code 
■excludes the operation of sec. 24. 59 I.C. 324= 
22 Bom.L.R. 1247. To constitute a‘confession’ 
under the Evidence Act, it is not necessary that 
the person confessing should make a full and 
explicit admission of his guilt so clean as to 
leave no other hypothesis tenable. It is enough 
if they lead to an inference of guilt. 43 I.C. 605 
19 Cr.L.J. 189 (M.). But the statement of a 
man who takes particular care at every stage 
to show that he did not take part in the 
offence does not amount to confession. 1935 
A.W.R. 48. The words “accused person” in 
secs. 24 to 26 include any person who subse¬ 
quently becomes accused, provided that at the 
time of making the statements criminal pro¬ 
ceedings were in prospect. {Ibid,) There is 
no provision of law which forbids a Magistrate 
from recording a confession on a Sunday or 
other holiday and at a place other than 
the Court-house. 1930 L. 171. See also 165 
‘•C. 795=38 Cr.L.J. 84. 


Inadmissible Confession. —Inadmissible con¬ 
fession would be inadmissible wholly. 38 I.C. 
767=18 Cr.L.J. 383 (Bur.L The Court must 
accept or reject the confession as a whole and 
cannot accept only the inculpatory element 
while rejecting the exculpatory element as 
inherently incredible. 1930 A.L.J. 1481 (F.B.); 
35 PX.R. 559=1934 L. 673; 143 I.C. 362 = 
1933 L- 665; 35 P.L.R. 659=1934 L. 630; 
1933 M. 888=65 M.L.J. 837; 1933 B. 401; 
1933 A.L.J. 581; 34 P.L.R. 349 = 1933 L. 
232; 1933 R- 326. But it is not an infallible 
rule of practice that where there is no other 
evidence to show affirmatively that any portion 
of the exculpatory element in the confession is 
false, the Court must accept or reject the con¬ 
fession as a whole, and cannot accept only the 
inculpatory element, while rejecting the excul¬ 
patory element as inherently incredible. 144 
I.C. 160=1933 Pesh. 38; 1933 R. 204=140 
49; II O.W.N. 636=19340. 222. 

Acceptance or Rejection of Confession._ 

Where there is no other evidence to show 
affirmatively that any portion of the excul¬ 
patory element in the confession is false, the 
Court must accept or reject the confession as 
a whole and cannot accept only the incuL 
patory element while rejecting the exculpatory 
element as inherently incredible. 1939 Lah. 
534. In a case where there is evidence other 
than the confession of the accused, the Court 
is not bound to take the confession as a whole. 
If it is satisfied that a part of the confessional 
statement is false, it may reject that part and 
take into consideration that part of the confes¬ 
sion which corroborates the evidence of the wit- 
nesses. .88 I C. 326=41 Cr.L.J. 576= .940 Lah. 
157* The Court is at liberty to disregard any 
statement in the confession which it disbelieves 
46 I.C. 705=19 Cr.L.J. 785 (N.). The circum¬ 
stances under which a confession is made must 
alwa.ys be scrutinized with great care and 
caution, and in all cases the period of the 
det^ention of the accused in police custody- 
before a confession is made is always an im¬ 
portant fact to be carefully considered. Illegal 
detention does not necessarily vitiate a confes¬ 
sion. It IS a fact to be carefully considered 
in every case. 31 S.L.R 494=1937 Sind 251. 
Where the confession of an accused has been 
excluded by the tnal Magistrate under sec. 24, 
It cannot be taken into consideration in revision 

even though, such confession may be excluded 
wrongly. 1930 S. 168. 

Confession—Evidentiary Value.— All parts 
of a confession are not entitled to equal weight. 

others rejecTed 

3 800=1926 O. 618. .Sr. also 42 

P L R I. The rule which excludes evidence 
of statements made by a prisoner, when they 
are induced by hope held out or fear inspired 

r w m'” ^ ^oleof pSiev 

18 C.W.N. 705=23 I.C. 678 (PC^ 

A confession to be admissible must be 
voluntary and made without any oressiirp 

A. .60=19 I.C 307; 52 I.C. 88: Ti) = .o Cr' 

-^7 L.W. 143, Under sec 24 
of the Evidence Act, which is a ruleofexdu- 

sion. It IS not necessary that there should be a 

decision in so many words that a confession 

IS not irrelevant. In every case in which a 
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confession is admitted in a criminal case, that 
fact that evidence of the confession is admitted 
is sufficient to make the confession evidence. It 
is open no doubt to the defence to object to 
the evidence of confession going in, but till 
such objection is raised, there is no need for 
the Court to pronounce a formal decision on 
the question of the relevancy of the confession. 
The actual fact of admission of the confession 
is suffiicient for the purpose. 1938 M.W.N. 
1120 = 48 L.W. 777 =(i 938) 2 M.L.J. 1065. 
If a confession is not voluntary in the wider 
sense of the term, cx hypothesi the person who 
made it did not do so with the desire to tell 
the truth. This fact, in itself, introduces an 
element of suspicion. In such circumstances if 
facts are proved which suggest, that an induce¬ 
ment of some kind, although outside the terms 
of sec. 24, was in fact given, the Court may well 
refuse to accept the confession as true. 63 G. 
1053=1936 C. 316. Where the Magistrate in 
whose presence a confession was made is called 
as a witness and swears tliat the statements 
was made before him freely and willingly and 
not in the presence of a policeman, the confes¬ 
sion is voluntary and can be acted upon. 2 
L.L.J. 653. Where the accused are unable to 
explain away their confessions which clearly 
indicate their guilt, the confe.ssions alone arc 
sufficient for their conviction. 5 O.W.N. 968= 
1928 O. 35 {a). The evidence of an admis¬ 
sion of guilt to villagers may be strong as evi¬ 
dence against an accused as a confession before a 
Magistrate. It requires no corroboration. 5 
O.W.N. 698= 1928 O. 393; 1929 O. 272. Where 
an attempt is made to rely upon an extra¬ 
judicial confession, every precaution should be 
taken to ascertain as exactly as possible the 
very words which were used by the prisoner 
who is supposed to have confessed, 28 S.L.R. 
285=1934 Sind 119. Though extra-judicial 
confessions have to be received with care and 
caution there is no reason why they should not 
be believed when they are clear, consistent and 
convincing. 12 Mys.L.J. 73 = 39 Mys.H.C.R. 
320. Confession against himself to a witness 
is valid and admissible. 1929 M. 92. Where 
a confession was approved to have been made 
without any sort of influence or tutoring and 
the same was not contradicted by other evid¬ 
ence, held, that the accused could validly be 
convicted on the strength of the confession 
alone. 114I.C. 77>""*929 O. 167. See also 
167 1 .C. 162 = 41 C.W.N. 183=1937 G. 39; 
38 Cr.L.J. 84= 165 I.C. 795. Where the main 
foundation for the conviction is the confession 
alleged to have been made by the accused there 
are three things which the prosecution must 
establish: (<2) that a confession was made, (b) 
that evidence of it can be given, and (c) that 
it is true. 152 I.C. 1032=1934 Sind 172. Where 
the case against the accused depends mainly 
upon an alleged confession and there is a 
conflict as to the manner in which the confes¬ 
sion had been obtained by the prosecuting 
agency, the accused is justified in asking the 
Court to give him the benefit of the doubt. 
119 I.C. 420=30 Cr.L.J. 1080. No doubt 
the admission of an accused is to be taken as 
a whole. But where there is evidence to show 


that any portion of the exculpatory statements 
is inherently improbable, the Court is at liberty 
to reject that portion of the statement which 
appears to it to be so improbable and to act 
only upon that part of the statement which is 
inculpatory. 40 P.L.R. 265=1938 L. 850. 
Where the confession as a whole is unreliable, 
the discovery which is but a part of that confes¬ 
sion should also be held to be unreliable. • 177 
I.C. 617 = 40 P.L.R. 890= 1938 L. 594. 

Confession in Police Custody, Inadmissibi¬ 
lity OF. —Question of admissibility of confession 
comes when statement is made to police officer 
or while in police custody. 1929 C. 539. When 
a confession was made after being in police 
custody for several days and protracted con¬ 
sultation between the accused and the investi¬ 
gating officers and was subsequently retracted, 
the confession is inadmissible. 53 I.C. 929= 
23 C.W.N. 886. See also 1937 C. 39=41 C.W.N. 
183; 5 L.L.J. 128; 21 Cr.L.J. 177=54 I-C* 
881 (P.); 18 Cr.L.J. 106 = 37 I.C. 314=10 
Bur.L.T. 270; 17 Cr.L.J. 402=35 I.C. 962* 
Moral exhortation is not objectionable, 5 W.R. 
32. The mere fact of the accused being in 
police custody is no basis to presume that his 
confession was induced by threat or promise. 
98 I.C. 250=1926 O. 622. Where the threats 
made do not influence the accused’s confession 
it is admissible. 5 W.R. 175. A self-excul¬ 
patory statement by an accessary after the 
fact is inadmissible in evidence. 99 I.C. 282 = 
30 C.L.J. 503. Sec. 24 docs not admit as 
legal evidence an incriminating statement to 
headman at the latter’s suggestion to speak the 
truth, lest witnesses for the other side may let 
it out when called. 18 Cr.L.J. 106=37 I.C* 

3 * 4 - 

Confession under Inducement, Threat, etc. 
—What constitutes Inducement. —The ex¬ 
pression “you had better tell the truth” has 
always been held to import a threat or promise 
unless the words are qualified in some manner. 
The words do not mean mere exhortation to 
tell the truth, for the accused had already been 
questioned by the police. The words are sus* 
ceptiblc of the interpretation that the accused 
was told that it would be better for him if he 
told the truth and that amounts to an induce¬ 
ment. 152 I.C. 998=1934 L. 417. Seealsoi^'j 
I.C. 795; 1937 G. 39; 41 C.W.N. 183; 1938 P. 
308=17 P. 369; 1940 All. 46; 1941 M.W.N. 
956. The question whether the words used 
were intended to convey to accused an induce¬ 
ment, etc., must depend on surrounding circum¬ 
stances, in which those words were used. The 
burden is on prosecution to prove that the con¬ 
fession was not improperly induced. 1933 Sind 
409. Where accused is told by a person in 
authority that if he makes a voluntary confes¬ 
sion which is considered to be full and true, 
his prayer for being made an approver will 
receive due consideration, the confession made 
under such circumstances is inadmissible. 45 
A. 633=21 A.L.J. 585=74 I.C. 529. Sec. 24 
makes a confession inadmissible if it appears to 
have been caused by any inducement or pro¬ 
mise. 45 A. 300=21 A.L.J. 143= 1923 A. 35a; 
1929 Sind 245; 1930 A. 29. The expression 
used in sec. 24 of the Evidence Act is not 
f^proved” but “if it appears” which is not a» 


S. 24] 


The Evidence Act (I of 1872). 


2431 


, NOTES. 

strong an expression as “proved.” Though the 
accused has not adduced evidence to sub¬ 
stantiate the allegation that the confession was 
obtained by threat or inducement, it is still open 
to him to show that the circumstances under 
which it was made would justify that inference. 
Quaere: whether the onus of proving that a 
confession is voluntary' is on the accused or the 
prosecution. 33 C.W.N. 1112=1929 C. 726; 
bi C. 399=38 C.W.N. 659=1934 C. 636. 
Under sec. 24, unless it appears to a Court that 
an inducement, threat or promise was held out 
by a person in authority a confession would be 
relevant without any formal proof of the volun¬ 
tary nature of the statement and formal evi¬ 
dence that the statement was voluntary' is not 
required from the prosecution in practice. 54 
L.W. 327=(i94i) 2 M.L.J. 1070. Where the 
accused whose confession is being recorded in¬ 
forms the Magistrate that he is making the 
confession under inducement, the confession is 
not admissible, and cannot be allowed to go to 
the jury. Whether there Vvas inducement or 
not is immaterial. 45 B. 1086 = 60 I.C. 1006. 
A confession by an accused to a Magistrate who 
did not record or administer any of the neces¬ 
sary warnings or adopt any of the safeguards, 
made after the police had threatened him and 
retracted at the earliest possible moment after 
the accused got out of the influence of the 
police, is inadmissible and insufficient in itself 
to base a conviction. 1933 M.W.N. 723. 
Where a confession is positively proved by the 
record of Magistrate that it was voluntary, the 
mere fact that the accused confessed in’ the 
hope of pardon will not justify its rejection as 
being improperly induced, in the absence of the 
evidence to suggest that any police officer or 
other person in authority did or said anything 
which could possibly be construed into holding 
out a hope of pardon. (8 L. 230, Ref.) 34 P.L. 
R. 704=^933 L. 388, Where the Magistrate 
has not put the necessary preliminary questions 
to the accused with a view to satisfy himself 
that his statement was voluntary, the irregu¬ 
larity can be cured under sec. 533 of the Cr. P. 
Code, provided the omissibn has not injured 
the accused in his defence on the merits. In 
other words, the Court is enabled under sec. 
533 to take evidence to prove that the confession 
was “duly made,” i.e.y in accordance with 
secs. 164 and 364. If the questions were not 
put at^ all, the confession is not Muly made.* 
But it is not necessarily irrelevant. The Court 
may satisfy itself that there was no inducement 
or threat and so fulfil the requirements of 
Evidence Act. The weight to be at¬ 
tached to it depends on the facts of each case. 
^933 A.L.J. 1551 (F.B.). The statements made 
by the accused in the trial of the police officer 
concerned in the investigation of the case could 
be admitted in evidence against him on his 
own trial for murder. 59 I.C. 324 = 22 Bom.L. 

1247. A confession made by an accused 
person under fear, encouraged by a police offi- 
cer in a subtle way in the hours that elapsed 
betore_ the accused reached the Magistrate is 
inadmissible in evidence. 60 I.C. 417=32 C. 
E.J. 204. A confession made by an accused 
person on an inducement by a police officer 


that he would be offered a pardon is inad 
missible in evidence. 60 I.C, 417. The evi¬ 
dence of an accomplice, if suspicious, requires 
corroboration. 60 I. C. 417; 9 P. R, ign 

(Cr.) = io I.C. 340. The fact that a police- 
officer got by means of threat an information 
from a prisoner as to a circumstance incrimi¬ 
nating the latter does not render that informa¬ 
tion inadmissible in evidence. 17 Cr.L.J. 33 = 
32 I.C. 321. It is not possible for a Court to 
say that the making of the confession 
“appears** to it to have been caused by any 
inducement, threat, or promise, except upon 
evidence which is before the Court. 4 P L T 
186=72 I.C. 961; 1928 L. 676. The influence 
may be suggested by the confession itself or 
by the prosecution evidence or by the evidence 
adduced by accused or by surrounding circum¬ 
stances which the Court is bound to take into 
consideration. 72 I.C. 961 =4 P.L.T. i86. 

Under sec. 24 of the Evidence Act there 
must be something from which the Court can 
infer that the inducement or promise was given 
to the accused by some person who had autho¬ 
rity to give it. It must be shown that hope 
was directly inspired by some one who had 
authority to make the promise. 109 I.C. 225 = 
1928 C. 500. An approver*s disclosure is in its 
very nature always the result of an inducement 
of promise namely, the inducement to confess 
upon a promise of pardon; but should it appear 
that it was extorted as the result of undue 
duress, such as threats of violence, to that ex¬ 
tent the provisions of sec. 24 would be appli¬ 
cable and the confessional statement would have 
to be ruled out of evidence. 9 L. 608= 1928 L. 
320 (2). The mere fact that there was a race 
for pardon does not detract from the value of 
the confession, if that race for pardon does not 
appear to have been caused by an inducement 
or promise held out by one in authoritv 112 
I.C. 65 = 30 Cr.L.J. 49. ^ 

Who are Persons in authority from Whom 
Threat or Inducement proceeds. —There is 
no statutory definition of the words “person in 
authority*’; but it is well settled that the words 
have reference to a person who has authority 
to interfere in the matter under inquiry 
Generally speaking a ‘person in authorky’ is 

one who is engaged in the apprehension, de¬ 
tention or prosecution of the accused or’ one 
who is empowered to examine him. 12 P 1241 
= 14 P.L.T. 82=1933 .P- 149 (S.B.). S. 24 
refers only to a person in actual authority, the 
test being the possession of some power or control 
over the accused with reference to his case. 27 
I.C. 42 = 18 Cr.L.J. 56. The belief of an ac¬ 
cused that the persons to whom he made a 
confession were ‘persons in authority’ is not 
sufficient to bring them within the term. The 
test is: Had the person authority to interfere 
with the matter ? Whether a certain person is 
a person in authority would largely depend 
upon the circumstances of each particular case 
Mukhais to whom confession was made by ac* 
cused were held to be not persons in authoritv” 
152 I.C. 1032 = 1934 S. 172. The expression 
“person m authority” has a wider meaning than 
the actual prosecutor and the test is h^ the 
pereon any authority to interfere in the matter 
and any concern or interest in it sufficient to 



2432 


The Civil CouRf Manual (Imperial Acts). 


(s. 24 


NOTES. 

give him authority. 43 I.C. 605=19 Cr.L.J. 
189 (M.). See also 40 B. 220=17 Bom.L.R. 
*^ 59 - Police Patel in a village is such a person. 
40 B. 220=17 Bom.L.R. 1059. So also a 
Alukhia of a village. 97 I.C. 44=1926 A. 
737. Also village choukhidar. 1936 A.L.J. 
999=1936 A. 753 (F.B.). See also 17 P. 369 
174 I.C. 524=1938 P. 308. A collecting 
panchayat and an assistant panchayat are both 
persons “in authority” within the meaning of 
the section. 50 C. 127=1933 C. 458. Pan- 
chayatdars are not persons in authority within 
the meaning of sec. 24. They cannot be trea¬ 
ted as men having any authority over the 
accused. 45 M.L. J. 845=1924 M. 230. The 
president of a panchayat which was to consider a 
case is a person in authority within sec. 24, 
and a confession made to him is not therefore 
admissible in law. 20 C.W.N. 512 = 33 I.C. 
828. The president of a Village Vigilance 
Committee is a person in authority within 
the meaning of see. 24. 1939 M.W.N. 341 = 

49 L.W. 522=1939 Mad. 515; I.L.R. (1940) 
Lah. 217 = 42 P.L'.R. 711. Whether a p rson 
who is merely the landlord of the village and 
a member of the Union Board is a person in 
authority within the meaning of sec. 24. See 
63 C, 1089=1936 C. 227. As to agent of 
landlord, see 164 I.C. 891 = 1936 L. 264. The 
words “person in authority” in sec. 24 include 
the prosecutor. 68 I.C. 4t3 = 26 C.VV.N. 54. 
A confession made by an accused to the 
Superintendent of Excise in atrial for illicit 
possession of opium is admissible provided no 
inducement, threat or promise was held out to 
the accused for making the confession. 22 
C.W.N. 45 * =45 IC. 284. An Honorary 
Magistrate who is also a zoildar is a ‘person in 
authority* within the meaning of sec. 24. 152 

I.C. 99®=*934 L. 417. A lambardar being a 
person in authority, a confession induced by him 
by the use of threats is inadmissible. 4 L.L. J. 
235=1922 L. 263; q6 P.R. 1916 (Cr.); 34 I.C. 
642. A z^tidar or lambardar is an officer who 
is to help the police in their investigation. 14 
P.R. 1911 (Cr.) = iQ I.C. 973. See 1929 O. 
272; 1936 A.L.J. 376=1936 A. 470; 18 L. 
794=40 P.L.R. 186. See also 1928 L. 476 
(where a villager was directed by the police to 
make the accused to confess by inducement). A 
confession made to Thugyi by an accused who 
had been sent for by the former after being 
told that he would not be punished if he was 
not a party to the offence is irrelevant and 
inadmissible in evidence as the Thugyi is a 
person in authority within the meaning of sec. 
24. 26 I.C. 129. Other answers and questions 
based on the inadmissible statement are also 
inadmissible. (Ibid.) Neither a co-villager, nor 
a zamindar, is a person in authority unless the 
zamindar is directed by the police to investigate. 
37 I.C. 42=18 Cr.L.J. 58; 9 I.C. 718=12 
Cr.L.J. 119. Katwar m C. P. is not a police 
officer. 25 Cr.L.J. 147=1924 N. 29. (See also 
notes under sec. 25, infra.) A confession to a 
Jail Warder held to be of no value. 1930 M. 
W.N. 1249. Where a post office clerk begged 
of his superior to be saved if he disclosed every 
thing and the latter having promised to help 
him the accused made a confession. Held, that 


the confession was procured by inducement 
held out by a person in authority. 60 C. 719= 
1933 C. 644. A village headman is a person in 
authority but where accused made the confes¬ 
sion of his own accord out of remorse and there 
was no proof of inducement such confession is 
admissible. 6 O.W.N. 947. An inamdar holds 
semi-official position and he is not a person in 
authority under this section. 1929 L. 558. A 
village punch actively assisting the police 
officet is a ‘person in authority* and a state¬ 
ment made to him under veiled threat and 
inducement is inadmissible. 8 P. 289=1929?. 
275. Statement made to moniagar on his 
asking accused to speak the truth is not one 
made under threat or promise and is admissible 
whether moniagar is “a person of authority.’* 
1929 M.W.N. 791. 

Duty of Court. —The Judge, with whom 
the responsibility lies for acting upon the con¬ 
fession, should satisfy himself by putting search¬ 
ing questions to such witnesses as had anything 
to do with the confession. The first question 
that ought to strike every judge is “why the 
accused made the confession”? It is important 
to ascertain from those in whose custody the 
accused was, the circumstances in which the 
question of confession first arose, how the 
accused expressed his willingness to be placed 
before the Magistrate and his readiness to make 
a confession. Similar questions arise as regards 
retraction. It is only if circumstances make it 
reasonable to believe that the accused voluntarily 
made the confession and agreed to make it 
before the Magistrate that an inquisitive mind 
can be satisfied. 55 A. 91 = 1933 A. 31. It is 
for the Judge to decide for himself whether 
prima facie xhc confession of the accused appears 
t3 him to have been induced by threat or 
promise and for that reason to be inadmissible. 
If he comes to the conclusion that it is inadmis¬ 
sible, he must exclude it from the considera¬ 
tion of the jury. It is not the province of jury 
to decide the question of admissibility of evi¬ 
dence. On the other hand, if the Judge con¬ 
siders the confession admissible, it is his duty to 
point out to the jury that the fact that he consi¬ 
ders the evidence as admissible does not neces¬ 
sarily mean that it is true and it is for jury to 
make up their minds whether they should accept 
the confession, and in doing so they should 
naturally be guided to a large extent by their 
opinion on the question whether the confession 
was voluntary or not. 142 I.C. 639=19330. 
187. Before admitting confessions it is the duty 
of the Judge to satisfy himself that there has 
not been any inducement of the nature descri¬ 
bed in sec. 24. If the circumstances are such as 
to raise a strong suspicion in his mind that the 
confession has been induced by threats or pro¬ 
mises of the nature described in that section, 
then the confession is irrelevant. It is not 
necessary for the defence to establish conclusi¬ 
vely that there was such inducement or threat. 
It is sufficient if the circumstances afford 
reasonable grounds for believing that there was 
such an inducement or threat. 184 I.C. 222 = 
43 C.W.N. 893=1939 Cal. 610. Where the 
confession was taken at extraordinary length 

throughout a considerable number of days and 
it described in the greatest possible ^ detail a 
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whole series of crimes which had been commit¬ 
ted and it further appeared that the confession 
was probably induced by some threat or promise. 
Held, that the confession should not be 
admitted in evidence till there was a thorough 
enquiry that it had been made voluntarily. 145 
I.G. 863=1933 C. 835 (S.B.). When once the 
voluntary character of a confession is challenged 
by the defence the Judge should make a 
thorough enquiry to see whether in fact the 
confession was voluntar/. 1933 C. 835. See 
also 1939 M.W.N. 611; 17 Mys.L.jf. 238; 

1939 A.LJ. 966=1939 A.W.R. (H.C.) 768. 

Retracted Confession, Evidentiary value 
OF. —A retracted confession uncorroborated in 
material points by other reliable evidence, is 
of no value. Conviction on it would be bad. 
58 I.G. 49 = 5 P.L.J. 430. See also 30 I.C. 
436; 16 Cr.L.J. 612; 75 I.G. 151=24 Cr.L.J. 
304; 1929 L. 597 (whether against himself or 
co-accused); 1933 Sind 133; 146 I.C. 180; ii 

O.W.N. 851 = 1934 O. 405. See also 63 C.L.J. 
232 = 19360. 316; 1937 L. 208; 163 I.C. 319 = 
1936 N. 88. If there is no other reliable evi¬ 
dence in corroboration, the evidence of the 
approver, coupled with the retracted confes¬ 
sion of a co-accused, is not sufficient for con¬ 
viction. 55 A. 91 = 1933 A. 31. Where a con¬ 
fession is neither voluntary nor true and is 
subsequently retracted it is not sufficient for 
the conviction of the maker especially on a 
capital charge of murder. 145 I.C. 470=34 
Cr.L.J. 1009=1933 O. 265. A convicted 
prisoner undergoing a term of imprisonment 
made a statement before a Magistrate implica¬ 
ting the petitioner in the offence for which he 
had been convicted. But when he was exami¬ 
ned as a witness he denied the implication of 
the petitioner. Held, the statement was not 
admissible in evidence. 54 I.C. 893=21 
Cr.L.J. 189=18 A.L.J. 87. See also 
62 I.C. 545=22 Bom.L.R. 1274. IS unsafe 
for a Court to rely and act on a confession 
which has been retracted unless, after a con¬ 
sideration of the whole of the evidence in the 
case, the Court is in a position to come to the 
unhesitating conclusion that the confession is 
true. 26 C.W.N. 1010 = 71 I.C. 497=1928 L. 
329 (2); 1930 G. 141; 1930 A. 29. See also 1938 
“ 731J 88 C.L.J. 206. A retracted confession 
should carry practically no weight as against a 
person other than its maker. 26 C.W.N. 1010= 
71 I*C. 497. It is very unsafe to convict an 
accused person upon a retracted confession unless 
the confession is confirmed by other evidence. 

3 ^^**^* ^33 = 17 Cr.L.J. 453*. See also 151 I.C. 
716-1934 L. 715; 196 I.G. 597; 1941 Nag. 86. 

1 ne corroboration ought to be of the kind that 
not only confirms the general story of the crime, 
but also unmistakably connects the co-accused 

with the crime. 19 Cr.L.J. 275=44 I-G. 179 - 
ne amount of corroboration depends on the 
circumstances of each case. 145 I.C. 133= 

35 Bona.L.R. 371 = 1933 B. 230. Where 
case ot an alleged poisoning of husband 

taX- retracted her confession 

wmcn was _ voluntary and various articles 
aine with the poison were recovered 

an the viscera and vomits of the deceased. Held, 
^nere was sufficient corroboration. 15 L. 310= 

C C. M.— 305 


152 I.C. 206—1934 L. 150 (2). When a re 
tracted confession is the sole evidence against an 
accused, it can be of but little value, especially 
remembering the competition for pardon which 
sometimes occurs where a number of persons 
are suspected of an offence and some have al¬ 
ready confessed or are believed to have confes- 

226 = 34 I C. 642 = 26 P.R. 
19*0 A Court should not convict a per¬ 

son upon a statement made by him but 

owing to a promise of 
pardon, in the absence of corroboration in 
material particulars unless the peculiar circum¬ 
stances of making the confession or the reasons 
01 retraction show the genuineness of the con- 
l^ssion in spite ofits revocation. 31 I.C. 831 
— 16 Cr.L.J. 815. It is, however, not safe in 
general to convict on an uncorroborated con¬ 
fession from point of view of common experience 
and prudence, and when it is a question of a 
confession against a co-accused the corroboration 
must not only confirm the general story of the 
crime but must clearly connect the co-accused 

r'ln * 9^4 {Cr.) = i5 Cr.L.J. 626= 

6?,^'R 436=16 Cr.L.J. 

612 8 P. 289=1929 p. 275. There is no rule 

of law requ.nng a retracted confession to be 
supported by corroborative confession in material 
particulars. The use to be made of such a 
confession IS more a matter of prudence than of 

Cr.L.J. 86t (N.). See 
also 26 C.W.N ,010; 152 I.C. 1032=1934 

Sind 172; 151 I.C. 924=1931 L. 8q; =17 CL I 

2.3= 1933 C. 747 (F^B.).-'%e fact^hat t& 
confession was retracted before the committing 
Magistrate would not deprive it of its voluntar? 
character. 52 I.C. 50. See also 60 I.C. 780- 
25 I.C 634. A retracted confession is admissible 
in evidence but it should have no weight unless 
either corroborated in a material particular or 
unless the tribunal comes to the conclusion that 
the statement as a whole is a truthful state- 
ment. In either of these cases, the retracted 
statement may be given full weight. 8 P 262 
= 1929 P. 2.2; 1929 M.W.N. 791; 143 i.c'.499 
=34 P L.R. 704=1933 L. 388; 159 I.C. 87!= 
1936 O. 156. Accused fully alive to conse- 

quences-C^nfesston unexplained—Conviction 

on basis of retracted confession is legal 1020 
O. 381. A retracted extra-judicial confession 
can in law be a suincient basis to support a 
conviction. 1929 Sind 253. There is nothing 
in law to prevent a Court from convicting a 
person upon a confession which has been subse¬ 
quently retracted provided that the Court is 
convinced that the statement is voluntary and 
true. 1930 A. 29. See also 1930 C. 141- 12 
Mys.LJ. 353; II Mys.L.J, 407; 150 I.C. 1056= 
35 Cr.L.J. 1180. It should very carefully 
scrutinise the confession and then decide for 
itself whether it is reliable and trustworthy 
When the Court finds that the confession is not 
true, and is made with the sole object of 
implicating, others without any intention to 
implicate himself, it cannot be acted upon bv 
the Court and a conviction cannot be 
on it. 151 LC. 298=11 O.W.N. 1012- iQ^ 
O. 418. The mere fact of the retraction of a 
confession is not m itself sufficient to make it 
appear that it w^. unlawfully induced but will he 
corroboration of thg approver’s statement 113 
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I.C. 65 = 30 Cr.L.J. 49. The confession of an 
accused although retracted, may be taken into 
consideration against a co-accused. 119 I.C. 
325 = 30 Cr.L.J. 1046 and is admissible in 
evidence against co-accused. 1930 L. 667. 
But its value as a piece of evidence is almost 
nil. 1935 A.W.R. 48. See also 10 O.W.N. 405 


the police. 73 I.C. 266=1923 N. 251. See also 
63 LG. 822 (L.). 

Extra-judicial confession though retract¬ 
ed subsequently is undoubtedly admissible. 
When the subsequent discoveries fully corroborate 
it, a conviction could be sustained on that alone 

I.L.R, (1940) Nag. 679=1940 N.L.J. 623 = 1941’ 

N. 86. 


= 1933 O. 263. It can sustain a conviction if 
it is corroborated by the production of articles 
for which the accused can give no explanation. 
(Ibid.) There is no aLsolute rule that a confes¬ 
sion, having been retracted cannot be acted 
upon without material corroboration. If the 
reasons given by an accused person for having 
made a confession, which he subsequently with¬ 
draws, are, on the face of them, false, the con¬ 
fession can be acted upon as it stands and with¬ 
out any further corroboration. 53 M. 160=1929 
M. 837 = 57 M.L.J. 681. See also 1930 A. 29 
(confession by a Sessions Judge before a Magis¬ 
trate but retracted later). Court is at liberty 
to base a conviction on the retracted confession 
of the accused, if it thinks that it has a ring 
of truth about it. But it should be very slow 
to base a conviction upon such a confession 
which is not corroborated by any other satis¬ 
factory evidence, which docs not impress the 
Court and which docs not explain any strong 
motive for the crime, ii O.W.N. 950=1934 

O. 388. Where the confession is voluntary and 
not made under pressure, then there cannot be 
any doubt as to his guilt and conviction may 
be maintained even though it was subsequently 
retracted by him. 119 I.C. 420=1930 L. 88; 
1930 O. 353. 

Retractfd Confession—Proof of. —Where a 
confession is retracted both before the commit¬ 
ting Magistrate and the Sessions trial it cannot 
be used unless the Court is otherwise satisfied 
of its truth and voluntary character. 45 M.L. 
J. 613=1924 M. 391. See also 93 I.C. 978= 
1925 L. 605; 1933 O. 315 = 8 Luck, 518, After 
the confession of an accused was recorded par¬ 
don was tendered to him, and he was examined 
as witness for the prosecution. He denied all 
knowledge of the occurrence and also did not 
seem to recollect anything about the confession. 
His examination was therefore stopped by the 
Magistrate and the pardon withdrawn. But he 
was not tried jointly with the other accused 
and was examined as a prosecution witness in 
the Sessions Court. There also he denied all 
knowledge and made serious allegations against 
the police. He was declared hostile and cross- 
examined and for the purpose of contradicting 
him, the confession made by him was read over 
to him. Held, that the prosecution was not 
justified in reading the confession which he 
retracted and which according to him was not 
voluntary. 61 G. 399 = 38^ G.W.N. 659=1934 
C. 636. Where approver is tried on the basis 
of his statement which is retracted it must be 
corroborated by other evidence. 9 L. 608=1928 
L, 320 (2). Where an accused when retracting 
a confession alleged ill-treatment and inducement 
by the police to extract the confession, the onus 
is on him to prove such ill-treatment and in¬ 
ducement. 47 EG. 811=22 G.W.N. 809, A 
first information report is not admissible in evi¬ 
dence at all, if in substance it is a confession to 


Statement not amounting to Confession. _A 

statement made by an accused to a police 
officer if it does not amount to a confession may 
nevertheless be used against him and more 
particularly if the statement made turns out to 
be false in the light of the other evidence in the 
case. 23 Cr.L.J. 193 = 65 I.C. 849. See also 
194^ Lah. 82. The word * confession** in sec. 252 
is not restricted to actual admission of guilt 
but includes inculpatory statements from which 
inferences of guilt can reasonably be drawn 
or which suggest the guilt of the person 
making the statement. 42 I.C. 1092 = 19 Cr. 
L.J. 42 (L.B.). Every statement made to the 
police by an accused person is not a confession 
and statements which are not of an incrimi¬ 
nating nature arc admissible. 151 I.C. 437= 
1932 Sind 100. If the first information of an 
offence is given by the accused to a police 
officer, and that information admits his own 
guilt, it is “confession**, which cannot be 
proved under sec. 25 of the Evidence 

Act. 36 Bom. L. R. 1117. See also 34 

P.L.R. 1000=1933 L. 899. Statement of 

an accused made at the police station 
against the co-accused is inadmissible and 
cannot be used as evidence as against the co¬ 
accused. 34 P.L.R. 259=1933 L. 167. 
Where the circumstances of the case compel 
a tribunal to act only upon a confession, and 
to reject all other evidence, the confession 
must be used literatimet verbatim and due effect 
must be given to every statement in it whether 
m favour of the accused or against him. 38 L 
C. 740= 18 Cr.L.J. 356: 14 Cr.L.J. 252=19 I. 
C. 508. Confession made to police officer is 
admissible to prove the o^vne^ship of property 
regarding which he is chaigcd. 56 I.C. 62=21 
Cr.L.J. 414 (N.). Section applies to every 

police officer and is not restricted to Regular 
Police Force. 26 G. 569. An admission made by 
the accused to the police is inadmissible against 
him under sec. 25. 17 Cr.L.J. 512 = 36 I.C. 

400. As to distinction between admission and 
conf<^ion before police, see lo Beng.L.R. App^ 
2; 6 C. 530; 10 C. 1022. The test which has 
to be applied in deciding whether sec. 25 
applies, is the position of the person at the time 
when It IS proposed to prove the admission not 
his position at the time when he is alleged to 
^ve made it. 13 Cr.L.J. 465=15 I.C. 305; ll 
iviys.tj.j. 43^. A confession therefore made to 
a police officer by a person when he is not 
acc^ed of any offence is inadmissible in 
evidence against him when he is accused of 
an offence. A confession made by an accused 
to a police officer might be admissible in 
lavour of a co-accused but not against 
him. 15 I.C. 305. A confession by an 
accomplice to an Excise Officer is inadmissi- 
Die ^ as a piece of substantive evidence as 
agmnst the other accused, even if the latter 
had been tried along with the maker and a 
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Confession to police officer 
not to be proved. 


25. No confession made to a police officer^ shall 
be proved as against a person accused of any offence. 


LEG. REF. 

^ As to statements made to a police officer 
investiga ing a case, sec. 162, Cr. P. Code 
(Vof itigSj. 

NOTES. 

fortiori that it is inadmissible as a piece 
of substantive evidence in a separate proceed¬ 
ing against the other accused. But where the 
maker is examined as a witness on behalf of 
the other accused it is admissible for the 
purpose of impeaching his credit in respect of 
the later statement made by him in his evi¬ 
dence in Court, under the provisions of sec. 155. 
61 C. 967 = 38 C.W.N. 1005=19340. 616. The 
expression “police officer” in sec. 25 is used 
in its usual and more comprehensive meaning, 
and includes police officers of the Native States 
as those of British India. 43 I.C. 111 = 14 
N.L.R. 192. The term “police officer” in this 
respect must be construed not in any strict 
technical sense but according to its most com¬ 
prehensive and popular meaning. 71 I.C. 360= 
24 Cr.L.J. 136 (Pesh.). Hence in common par¬ 
lance and among the generality of people, a 
Sub-Divisional Magistrate cannot be taken 
to be a police officer. He is a member not 
of the police service but of the Provincial 
Civil Service and much of his work is judicial. 
150 I.C. 991 = ^934 P- 256. Police officer 
includes person invested with police powers. 
8 R. 52 (Assistant Superintendent of Pakokku 
Hill Tracts exercising the powers of Additional 
District Magistrate). The statements of approver 
to a Police Inspector being really confessions, 
are inadmissible. 35 M. 247=22 M.L.J. 490 
(S.B.). See also 15 Cr.L.J. 474=24 I.C. 562 ; 
15 I.C. 325. Confession made to a police 
officer in Nizam's Dominions is not admissi¬ 
ble in evidence. 19 Cr.L.J. 73 ; 43 I.C. iii = 
14 N.L.R. 192. Confession before Adminis¬ 
trator in Portuguese territory not admissible. 
See 26 Bom.L.R. 706=1924 B. 480. Even if a 
police-man happens to be a member of a 
crowd of villagers and a confession was made 
to the villagers at large, the mere fact that a 
police-man happened to be present in the 
crowd \vould not make the confession inad¬ 
missible in evidence. 1934 A.L.J. 143=1934 A. 
132. The accused, who was charged with 
murder, made a statement on a morning to 
the Superintendent of Police, which led to 
the discovei*y of a bill-hook which the accused 
said was the weapon used by him to kill the 
dece^ed. It was admitted that for four hours 
on the night before and for two hours on the 
monung on which he made the statement, 
he Supetintendent of Police was questioning 
hi^m. Held, that this was a flagrant violation 
ot the Madras Police Executive Orders, and 
hat the statement of the accused was not a 
ymuntary statement and could not be admit- 

ruled out by S. 24, although the 
evidence regarding the production of the bill- 
ook alone could be admitted in evidence. 
^934 M.W.N. 1134=50 L.W. 742. 

«CCS. 24 - 26 .—The word “accused” in secs, 24 


and 26 includes any person who subsequently 
becomes accused. A person who is suspected of 
complicity in a murder and makes a confession 
before the coroner under sec. 19 of the Coroner’s 
Act, is an accused person within the meaning of 
secs. 24 and 26 when he is later on charged 
with the murder or abetment of murder. His 
confession would be admissible against him and 
agai^t his co-accused if the requisites of an 
admissible confession are present, though it may 
be retracted later on. 42 Bom.L.R. 938=1941 
Bom. 50=1.L.R. {1941) Bom. 27. 

Sec. 25.—The test to decide whether a 
statement is a confession or not, is to see 
whether the accused states that he has done 
something which amounts to an offence thereby 
accusing himself of committing of an offence 
'1 P- '5 = ?? P-L.T. 452=1938 P.W.N. 338. 

I he prohibition contained in S. 25 applies 
only to confessions which are to be proved as 
against the accused, that is, in support of the 
prosecution case, and does not apply to 
statements on which the accused himself wishes 
to rely in connection either with his conviction 
or his sentence. 43 P.L.R. 672. The prohi¬ 
bition contained in S. 25 is of a general 
nature. It forbids the proof at a trial of a 
criminal offence of any admission of any 
offence made by the accused to a police officer, 
and it makes no difference whether the offence 
is one of which the accused can be convicted 
at the trial at which it is sought to prove 
the confession made to a police officer. The 
admissibility of a confession does not depend 
upon the offence charged. A confession made 
by an accused to the police of an offence of 
culpable homicide not amounting to murder 
is not admissible in a trial for murder on the 
same facts. 1941 Sind i34=LL.R. (1941) 
Kar. 292. A confession made to the police 
in the course of the investigation of a crime is 
inadmissible in evidence, though the confession 
relates to another crime. The whole spirit of 
S. 25 is to exclude confessions to the police, 
and the moment a statement is found to 
amount to a confession it does not matter at 
all of what crime it is a confession. I.L.R. 
(1937) M. 358=1937 M. 209= (1937) I M.L.J. 
154. Excepting in very rare cases the value of 
an extra-judicial confession is not very high and 
where there is no other corroborative evidence 
in support of it, it is very unsafe to rely on 
such confession. 184 I.C. 390= 1939 A.L.J. 732 
= 1939 All. 685. No statement that contains 
self-exculpatory matter can amount to a con¬ 
fession, if the exculpatory statement is of some 
fact which, if true, would negative the offence 
alleged to be confessed. A confession cannot be 
construed as a statement by an accused “sug¬ 
gesting the inference that he committed” the 
offence. 66 LA. 66=43 C.W.N. 473 = (1020) 

I M.L.J. 756=1939 P.C. 47 (P.G.) ; 1941 
O.W.N. 722 = 1941 . 9 ^dh 359. Confession 

made to private individual in presence of 
chaukidar—Admissibility of. ii O.W.N. 636 = 
1934 O. 222. A statement by an accused 
arrested on a charge of unlawful possession 
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Confession by accused 
while in custody of police 
not to be proved against 
him. 


26. No confession made by any person whilst 
he is in the custody of a police officer, unless it be 
made in the immediate presence of a Magistrate,! 
shall be proved as against such person. 


LEG. REF. 

^ A Coroner has been declared to be a 
Magistrate for the purposes of this section, see 
sec. 20, Coroners’ Act (IV of 1871). 

NOTES. 

of Opium to Excise Officers, the police servants 
remaining in room in another part of the house, 
is still a statement made while in police 
custody and therefore inadmissible. 39 I.C. 
977=21 C.W.N. 694. Whether Excise Officers 
who have large powers of search, arrest and 
detention are to be regarded as police officers 
within the meaning of sec. 24. 21 C.W.N. 
694; 28 Bom.L.R. 1196=1927 B. 4 (F.B.) 
(overruling 28 Bom.L.R. 674). See also 82 I.C. 
151=46 C. 411 ; 28 Bom.L.R. 674=97 I.C. 
665=1926 B. 517. Confession made to excise 
peon is inadmissible under sec. 25. 31 Bom. 

L.R. 49=1929 B. 70. See also 7 R. 771. An 
admission of tlie accused to the Excise Sub- 
Inspector is inadmissible under S. 25. 150 I.C. 

1144=1934 N. 136. An Excise Officer is a 
police officer. 61 C. 607 = 38 C.W.N. 930= 
1934 C. 580 (F.B.) ; 1935 N. 13. Village 
C^aukidars are police officers within the mean¬ 
ing of sec, 25. i6 Cr.L.J. 62=26 I.C. 654; 
165 I.C. 701 = 1936 A.L.J. 999=1936 A, 753 
(F.B.) ; 17 P. 369=174 I.C. 524=1938 P- 308. 
But see contra 1934 A.L.J. 143=1934 A. 132. 
Kotwar in C. P. is not a police officer. 76 I.C* 
291 = 1924 N. 29 ; 57 I.C. 88=21 Cr.L.J, 
568 (N.). Village Munsiff is not a police officer. 
7 M. 287. A political Muharriar Oghi is a 
police officer within the meaning of sec. 25. 144 
I;C. 160 = 34 Cr.L.J. 804. A member of the 
frontier constabulary is a police officer. 71 I.C. 
360=24 Cr.L.J. 146 (Pesh.). As to village 
headman in Burma, 2 R. 31=81 I.C. 540. 
An extra-judicial confession made by the 
accused to a lambardar and a safedposh cannot 
be admitted in evidence, 35 P.L.R, 659. 
Under S. 25 only confessions are excluded and 
not admissions not amounting to a confession. The 
accused, a police officer, made a confession to 
his subordinate that he had heard a rumour 
about the murder and that certain persons had 
approached him to get the matter hushed up 
and had forced upon him a certain amount. 
Heldy that statement as to acceptance of bribe 
being confession was inadmissible under S. 25 
but the statement as to rumour and approach of 
people to the accused to get the matter hushed 
up being admission was admissible. 193 I.C. 
878=1941 Lah. 82. 

Secs. 25 and 27 .—As sec. 25 stands at present 
confessions made in a first information report 
must be excluded from its operation. But, 
however, the statements made in the course of 
such an inadmissible confession are not excluded 
for the purposes of sec. 27. I.L.R. (1940) Nag. 
679=1940 N.L.J. 623. 

Sec* 26 : Confession in custody op Police 
—Extra-judicial Confession.— The accused 


who was in the lock-up of the Magistrate 
under trial was sent up by the Magistrate to a 
hospital for treatment with two policemen in 
charge. The latter waited outside in the 
verandah. During his examination inside the 
dispensary by the doctor, the accused made a 
confession within the hearing of the doctor. 
Heldy that it was excluded by sec, 26. 42 B. 1 
= 42 I.C. 597=19 Bom.L.R. 683. See also 1939 
A.L.J. 732 ; 91 I.C. 806=1925 L. 557; 1937 

M. 209=(i937) I M.L.J. 154 ; I.L.R. (1940) 
Nag. 679=1940 N.L.J. 623 ; 1936 L. 380; 1936 

N. 103. A confession while in police custody 
is of little value. 10 P.R. 1914 (Cr.) = 25 I.C. 
825. See also 12 W.R. (Cr.) 82. As to meaning 
of “in custody,” see 77 I.C. 429= 1924 R. 173. 
Evidence to prove a confession made while an 
accused person is in police custody is inad¬ 
missible. 22 I.C. 150= 15 Cr.L.J. 6. See also 
22 B. 235 ; 1929 N. 350. In 7 W.R. (Cr.) 56, 
evidence of policeman who overheard a pri¬ 
soner’s statement made in another room to 
another held admissible. But see also 20 B. 165; 
39 I.C. 977 = 21 C.W.N. 694. Where the 
accused in judicial lock-up made a confession to 
fellow prisoners, the policeman whose duty it 
was to guard the lock-up was present, Heldy 
that his presence did not make the confession 
inadmissible as accused was in magisterial 
custody as opposed to police custody. 
151 I.C. 894=1934 L. 75. A police 
officer when giving evidence should not be 
allowed to state that an admission of guilt 
was made by the accused. 13 I.C. 783=16 
C.W.N. 238 ; 15 C. 607. See also 19 B. 363. 
An accused’s confession to some person other 
than a police officer is admissible in evidence. 
26 I.C. 654 ; (as) at coroner’s inquest. 28 Bom. 
L.R. 111 = 50 B. 111 = 19266. 151. Admissions 
of facts which arc not of an incriminating 
nature are admissible in evidence. 4 Bom.L. 
R. 312. Actual arrest and detention are not 
necessary, i R. 609 = 77 LC. 429=1924 R. 
173. Statement made by accused to the police 
in ignorance of the complaint filed against him 
is admissible under secs. 25 and 26 as the 
accused was not in police custody ncr was he 
aware of the complaint against him and the 
statement could be used as an admission under 
sec. 18 of the Evidence Act and to use the 
statement was not contrary to sec. 162 of the 
Criminal Procedure Code. 9 P.L.T. 449=111 
I.C. 721 = 1928 P. 473. The accused was in 
the police lock-up for three days and was 
subsequently brought out temporarily, and 
taken to the house of the Superintendent of 
post Offices. The accused made a confession 
before this officer and was subsequently taken 
back to the police lock-up. Heldy that the con¬ 
fession was inadmissible in evidence as the 
separation of the accused from the police was 
only temporary. 108 I.C. 398=1928 L. 282. 
Sec. 26 is not inapplicable in cases where the 
arrest by the police officer of person making 
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^[Explanation .—In this section ” Magistrate ” does not include the head 
of a village discharging magisterial functions in the Presidency of Forst St. George 
^[ * * ] or elsewhere, unless such headman is a Magistrate exercising the 

powers of a Magistrate under the Code of Criminal Procedure, 1882. 


LEG. REF. 

^ The explanation was added by Act III of 
1891, sec. 3. 

^ Words ‘or in Burma’ omitted by A.O., 

1937* 

® See now the Code of Criminal Procedure 
(Act V of 1898). 

NOTES. 

the confession is illegal. Whether the arrest is 
legal or illegal the mischief which the section is 
intended to avert remains all the same, and a 
confession made by the arrested persons while in 
the custody of the police officer is inadmissible 
under sec. 26. The illegality of the arrest does 
not affect the operation of sec. 26. 17P. 369 

= 19 P.L.T. 268= 1938 P. 308. 

Police Officers referred to in sec. 26 need 
not be investigating police officers. 42 B. i — 
42 I.C. 97=19 Bom.L.R. 683. Sec. 26 has 
always been taken to apply to confessions made 
to some person other than a police officer. I. 
L.R. (1940) Lah. 242=188 I.C. 498=1940 Lah. 
129 (F.B.). Confessional statement to d’lfadar 
after arrest not admissible. See 21 P.L.T. 171. 
A confession to a Police Patel is inadmissible. 
31 I.C. 340 (2)= 17 Bom.L.R. 898. Police 
officers in Native States are police officers under 
this section. 22 B. 235. See also 20 B. 795 and 
other cases cited under sec. 25. Jailor is not 
police officer. 20 B. 794. Where the accused 
was in the custody of the village chaukidar 
when he admitted his guilt before certain 
villagers. Held, that the confession was not 
admissible in evidence. 8 Luck. 410=10 O.W. 
N. 348=1933 O. 192 ; II O.W.N. 119= 1934 O. 
19* As sec. 25 refers only to a police officer, a 
Court should not extend it to other classes of 
officers merely on grounds of similarity of 
functions. The restrictive provisions of sec. 25 
should not be applied to Excise Officers. 39 
Cr.L.J. 338=1938 M. 460 = (1938) I M.L.J. 238. 
But see also 1938 Sind 1=32 S.L.R. 185. 
Statements by accused to C.I.D. Officer—Ad- 
taissibility. 1938 M.W.N. 825. The expres¬ 
sion ‘police officer’ is not to be read in a techni¬ 
cal sense but in its more comprehensive and 
popular meaning. Whatever reasons existed for 
inducing the Legislature to make a departure 
irom the English law and exclude a confession 
made to a police officer apply with equal is 

force to an officer who is clothed 
With powers of a police officer and is actually 

investigation of a crime in respect 
A confession is made to him. Hence 

an Abkari Officer investigating an offence 
against the Bombay Abkari Act in exercise of 
lu conferred upon him in Ch. 9 of 

ne Act is a police officer within the scope of 
sec 25. 32 S.L.R. 185=172 LG. 968=1938 

Where an accused confesses to having 
^used the death of a woman and admits 
naving robbed her after her death, but during 

introduces into it circumstances 
with a view to excuse himself from a convic¬ 


tion for murder, it cannot be contended that 
the confession must be accepted as it is and 
that so taken it is not sufficient for a conviction. 
Such a contention is wholly unacceptable and 
is contrary_ to practise and authority. When 
the confession is shown to be voluntary and 
made with due apprehension of what was said 
and of the consequences, the confession must 
be accepted and acted upon along with other 
circumstances as a whole, including the other 
evidence, in the case. 187 1.0.481 = 1940 M. 
W.N. 169. 

Statement made in Police Custody and 
BEFORE Magistrate is not admissible either 
against^ him or against a person jointly tried 
with him, unless it has led to discovery of any 
fact mentioned in sec. 27. 28 I.C. 145=16 Gr. 
L.J. 257* A confession though made in the 
presence of a Magistrate is of very little value, 
when the accused is not aware of his presence.' 
22 I.C. 150=15 Cr.L.J. 6. See also 31 S.L.R. 
460=1937 Sind 212. A confession made in the 
presence of a Magistrate though on leave, is 
nevertheless relevant and admissible. 22 LG. 
150. Judge's instruction in French India who 
is a sort of committing Magistrate with power 
to commit or discharge a prisoner but not to 
convict is “a Magistrate” within the meaning 
of sec. 26 and a statement made by an accused 
in police custody to such person is admissible in 
evidence. 52 M. 529=56 M.L.J. 628. Con¬ 
fession to Honorary Magistrate—Admissibility 
of. 152 I.C. 998=7^934 L. 417. Confession 
made before Magistrate of Native State, is 
within the section. 144 I.C. 157=1933 A. 286 * 
151 I.C. 311 = 1934 Sind 103. A statement 
made by the accused at the dock before the 
Magistrate, if it amounts to^a clear confession 
is certainly admissible in evidence against the 
accused ; its value is not discounted by the 
fact that the accused was at that time in the 
custody of the police. 1930 M.W.N. 1249. 
The mere fact that the Court constable was 
allowed to remain present while the co-accused 
were making their confessions before the Magis¬ 
trate does not involve the total exclusion of the 
confessions from evidence, but it certainly 
detracts from their evidentiary value. 152 I. 
C. 275=14 P.L.T. 111 = 1934 P. 586. See also 
165 LG. 319=1936 R. 455. The “custody” of 
a police officer for purposes of sec. 26, is not 
mere physical custody. A person may be in 
the custody of a police officer, though the latter 
may not be physically in possession of the per¬ 
son of the accused making the confession. Once 
an accused person is arrested by a police officer 
and is in his custody, the mere fact that for 
some purpose or other the police officer hap¬ 
pens to be temporarily absent and during such 
absence leaves the accused in charge of a 
private individual, does not terminate the 
custody of the police officer. The accused must 
be deemed to be still in the custody of the 
police officer. 17 P. 369=19 P.L.T. 268=1028 
P. 308; 1941 Pesh. 22. ^ 
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27. Provided that, when any fact is deposed to 
How much of information discovered in consequence of information received 
bTproved.'^^” accuse may ^ person accused of any offence, in the custody 

of a police officer, so much of such information, whether 
it amounts to a conffs;ion or not, as relates distinctly to the fact thereby dis¬ 
covered, may be proved. 


NOTES. 

Oral Confession. —A confession to be ad¬ 
missible in evidence need not be recorded. It 
may be oral, and may be proved by the 
Magistrate to whom the oral confession was 
made. 45 I.C. 843; ii P.R. 1918 (Cr.) ; 34 
P.L.R. 896=1933 L. 513; 1934 A.L.J. 178= 

1934 A. 351. fl/jo 1933 Gr.G. 1513= 1933 
L. 998 ; 10 O.W.N. 923=1933 O. 432. A 

confession made by an accused to a Magistrate 
on leave in the presence of a police officer who 
had the accused under arrest at the time is not 
admissible in evidence, where no record was 
made of his statement under sec. 164 of the Cr. 
P. Code. 118 I.C. 46=1929 A. 855. Where 
a Magistrate simply accompanies a police officer 
while the police officer is making the investiga¬ 
tion, the evidence of the Magistrate as to what 
happened is not admissible under sec. 26. 34 

Cr.L.J. 754=1933 A. 394. See also 1941 Pcsh. 
22 (confession to doctor while in police cus¬ 
tody, but not in presence of police officer is in¬ 
admissible). 

Plea of Guilty by Undefended Accused 
ENFEEBLED BY Illness.— A plea of guilty can be 
allowed to be withdrawn of the accused was at 
the time of making it, enfeebled by illness and 
was undefended. 28 I.C. 145=16 Cr.L.J. 257. 

Confession—Admissibility of, against Go- 
accused, A confession by an accused is not 
admissible against co-accused under sec. 30. If 
the former is convicted on his plea of guilty. 28 
LG. 145='6 Cr.L.J. 257 ; 159 I.C. 875=1936 
U. 15b. A confession of an accused recorded 
outside British India by a Magistrate is not 
excluded by sec. ,26. 69 I.C. 257=17 N.L.R. 
113. 

—See also Notes under sees. 

24-26.) 

Scope of Section. —See 45 C. *^'^7=22 G W 

N. 213=44 I;G. 321 ; 1941 W 86. Sea 27 

has to be read as a proviso not only to sec. 26 
but to secs. 25 and 26 taken together. 1941 p. 

W.N. 653* 8 ec. 27 . has no application to a 
confessional statement made to a police- 
officer before the deponent has come into 
the custody of that police officer. 54 L.W 136 

= 1941 Mad. 765 = (i94i) 2 M.L.J. 209. The 
exact information received from the accused 
must be established before sec. 27 can be resor¬ 
ted to. 46 C.W.N. 180. The word “thereby” 
in “fact thereby discovered” in sec. 27 refers to 
that portion of the information only which may 
be held to be the proximate cause of the dis¬ 
covery. In order that this may admissible 
against the accused, (i) ihe information must 
be the one given by the accused—the statement 
conveying the information must be his own 
statement in his own language, and then (2) 
only so much of the information as is neces¬ 
sary and sufficient to cause the discovery will be 
admissible. 46 C.W.N. 180. Sec. 27 is an en¬ 
abling section providing an exception to the 


previous ones which exclude confessions mad® 
to or in presence of the police. If the condi* 
tions of the section are fulfilled, it allows a con¬ 
fession to be proved. I.L.R. (1936) N. 78=1936 
N. 200. Sec. 27 is in the nature of a proviso 
relating to the previous sections which lay down 
the general rules as to the inadmissibility of 
confessions made in certain circumstances. 
Whether a confession to which sec. 27 applies 
was induced by promises or not is immaterial. 
The general ground for not admitting confes¬ 
sions made either to a police officer, or made 
under any inducement or made by persons while 
in custody is clearly the danger of admitting 
false confessions ; but the necessity for this pre¬ 
caution disappears when the truth of the con¬ 
fession is guaranteed by the discovery of facts in 
consequence of the information given. (1936 
N. 200, Foil.) I.L.R. (1937) N. 268=168 LG. 
962=1937 N. 220. Under see. 27 so much of 
the information given by the accused as relates 
distinctly to the facts of the discovery in conse¬ 
quence of the information given by him may 
alone be proved, whether it amounts to a con¬ 
fession or not. Where the fact discovered was 
that the grave in which the corpse of the dece¬ 
ased was inferred was dug up with a spade pro¬ 
duced by the accused, the only part of the 
information given by him which can be admit¬ 
ted is that relating strictly to the discovery 
of the spade with which the grave was dug. It 
is not possible to admit any statement by him 
that he murdered the deceased. 1937 M*W. 
N. 881. See abo 1939 A.L.J. 732=1939 All. 
685. Where facts are discovered by the accu¬ 
sed himself combined with a statement, such a 
statement is not admissible under sec. 27. 
The Court must distinguislubetwccn cases where 
discoveiy is made in consequence of informa¬ 
tion given and a disclosure by an accused 
accompanying a statement. While in the 
former case a statement of the accused leading 
to discovery is admissible, the statement in the 
latter case is inadmissible under sec. 27* 

1940 M.W.N. 1238=52 L.W. 898=1941 Mad. 
306 ; 1941 M.W.N. 956. The intention of the 
Legislature in enacting sec. 27 was that the 
minimum portion of a confession made to a 
police officer or of information given to him 
should be admitted into evidence which might 
reasonably be held to relate distinctly and 
positively to the fact discovered and which is 
necessary to be proved in order to adequately 
explain such discovery. 170 I.C. 453=I.L.R. 
(* 937 ) A. 7*0=1937 A. 485; 53 L.W, 567= 

1941 Mad. 658. The preamble in a confes¬ 
sional statement which has no relation to the 
discovery of the facts is not admissible under 

see. 27. (1939)2 M.L.J. 487= *939 M. 593 - 
Sec. 27 refers to a fact being discovers ; a fact 
means and includes, according to the defini¬ 
tion in ^ sec. 3, “anything, state of thi^ 
or relations of things capable of being 
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perceived by the senses.'* 1940 M.W.N. 
163. “ Leading to discoverf' —Statement lead¬ 

ing to discovery not immediately but ulti¬ 
mately admissible. 1940 M.W.N. 163=1941 

M. 290. Statement leading to discovery— 
What constitutes—Fact discovered not because 
of statement made but due to act of another— 
Statement not admissible. 1940 Mad. 744= 
{1940) I M.L.J. 758. See also 1941 M.W. 

N. 956. Where a confession is made by 

the accused while in police custody after 
he was arrested by the chaukidar and 
was being escorted under his control, its admis¬ 
sibility is not affected by the possibility of its 
having been made during the temporary absence 
of the chaukidar. Where a place is pointed out 
by the accused to a police officer as the place 
of occurrence and nothing is found there, the 
pointing out of the place is really evidence of 
a confession of his guilt and is therefore inad¬ 
missible under sec. 26. 195 I.C. 493= 194^ 

O. W.N. 953=1941 Oudh 563. Where 
the information given by the accused to the 
police leads to the discovery of facts, so much 
of such information as relates ^o the discovery 
of the facts is admissible under sec. 27. The 
only portions given by the accused which can 
be admitted under sec. 27 are those which 
relate distinctly to the facts discovered thereby. 
But statements made by one accused involving 
another accused, cannot be admitted when 
they do not in any way relate to those facts. 
1940 M.W.N. 764=52 L.W. 284. Before a 
confessional statement made by a person 
accused of an offence who iS' in the custody 
of a police officer may be proved against him, 
two conditions must be observed, firstly that 
some incriminating thing must be proved to 
have been found as the direct result of the in¬ 
formation supplied by the accused and, 
secondly, it must be confined to that portion 
which refers exclusively to the thing found ; in 
other words, when any incriminating object is 
proved to have been found as the direct result 
of information given by a person -'accused of 
any offence in the custody of a police officer 
that portion of the information which has led 
to the object being found may be proved— 
provided it refers clearly to that object, even 
though the information provable is self-incri- 
minating. The fact deposed to and the fact, 
discovered obviously must be relevant and 
the fact or thing discovered can only be 
relevant if it is connected with the offence 
of which the accused is charged ; and the 
confession in sec. 27 is a confession of the offence 
charged and not of anything else. I.L.R. 
(1937) Mad. 695=1937 Mad. 618= (1937) 
2 M.L.J. 60 (F.B.). If an accused makes 
a statement which is admissible under sec. 27, 
the whole of the statement which leads to 
the discovery of the stolen property is ad¬ 
missible and sentences should not be cut up 
so as to reduce the statements only to the 
actual words which the accused may use to 
express the fact that he has hidden the pro¬ 
perties. I.L.R. (1936) N. 78=1936 N. 200. 
See also 17 Mys.L.J. 158; 52 L.W. 981; 1941 
A.L.J. 86. In regard to statements made by 
accused persons the Cr. P. Code does not, 


in sec. 162, alter the provisions of sec. 27, 
Evidence Act. There is no contradiction in 
the two sections as sec. 162 does not apply to 
statements by accused persons. 55 A. 463 = 
*933 440 - See aUo 43 Bom.L.R. 157; I.L.R. 

(1940) Nag. 679=1940 N.L.J. 623; 1939 Pat. 
577^*939 P-W.N. 300; 1941 P.W.N.' 653; 
I.L.R. (1939) Mad. 947 = (1939) 2 M.L.J. 455. 
Sec. 27 qualifies not only secs. 25 and 26 
but also sec. 24 all three of which lay down 
general rules excluding confession and the 
same broad grounds underlie all the hree. 45 
G. 557 * See also 6 A. 509; 11 B.H.G.R.242; 
9 L. 671; 1928 L. 476. See also 152 I.C. 998 = 
*934 Cf-G. 643=1934 L. 417. The broad 
ground^ for not admitting confessions made 
under inducement or to a police officer is the 
danger of admitting false confessions, but the 
necessity for the exclusion disappears in a case 
provided by sec. 27 when the truth of the 
confession is guaranteed by the discovery of facts 
in consequence of the imformation given. 1928 
L. 476. See abo 63 G. 1053 = 63 C.L.J. 232 = 
*936 C. 316. Sec. 27 has nothing to do with 
the question whether the fact discovered is or 
is not relevant. 10 L. 283=1929 L. 344 (F.B.). 
Sec. 27 being a proviso to the two preceding 
sections must be strictly construed and any 
relaxation must be sparingly allowed, care 
being exercised to see that the purpose and 
object of secs. 25 and 26 and the safeguard 
provided in sec. 27 are not rendered nugatory 
by any lax interpretation. 34 G.W.N. 106 = 
1930 G. 291. See also 173 I.C. 4i8=i8P.L.T. 
964=1938 P. 60. As to the use that can be 
legitimately made of confession to police when 
direct evidence is given against the accused at 
the trial. 77 LG. 890=1924 A. 207. It is 
open to the defence to check such evidence 
e.g.^ the consistency of an approver’s story! 
34 G.W.N. 106. A statement made by an 
accused to a police officer is inadmissible 
against a co-accused. 20 A.L.J. 178=65 I.C. 849, 
In construing sec. 27 the word “confession” 
does not necessarily mean a complete confes¬ 
sion of guilt but means and includes any 
incriminating statement. 115 I.C. 1 = 1929 L. 
338. See also 1941 Nag. 86. Statements made 
by an accused to a police officer in the circum¬ 
stances provided for in sec. 27 have been 
treated as a matter of unquestioned practice 
in all the High Courts, as admissible in evi¬ 
dence noUvithstanding that they have been 
made to an investigating officer during the 
progress of an investigation, and fall under 
sec. 162, Cr. P. Code. Both sec. 27 of the 
Evidence Act and sec. 162, Cr. P. Code, must 
be given effect to sec. 162, Cr. P. Code, 
having effect in every case except those to 
which sec. 27, Evidence Act, applies by way 
of exception or proviso. 1939 Pat. 577=1$ 

P. 450=20 P.L.T. 420. 

Per Collbter, J. —Sec. 162, Cr. P, Code, 
contains provisions plainly and directly, and 
therefore specifically affecting sec. 27 of the 
Evidence Act quod statements made under that 
section by an accused person to a police officer 
in the course of an investigation. In other 
words, there is a ‘specific provision to the 
contrary’ within the meaning of sec. i (2) of 
the Cr. P. Code. I.L.R. (1940) All. 396= 
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1940 A.L.J. 241 = 1940 All. 263 (F.B.), See 
also 1939 N.L.J. 585. The provisions of sec. 27 
of the Evidence Act have not been repealed 
by sec. 162, Cr, P. Code. Sec, 27, Evidence 
Act, embodies the special rule, while sec. 162, 
Cr. P. Code, is the general rule, and the 
latter rule docs not derogate from the former. 
Therefore statements made by accused persons 
to the police after their arrest, and admis¬ 
sible under sec. 27 of the Evidence Act are 
admissible in evidence against them and are 
not excluded by sec. 162, Cr. P. Code. 50 
L.W. 423=1939 Mad. 84 o=(i 939) 2 M.L.J. 
635. Per 'ioung^C.J.j Tek Chandy Din Moham^ 
mad, Monroe and Ram Lall, JJ. {Dalip Singk and 
BhideyJJ., dissenting). —Sec. 27, Evidence Act, 
is pro tanto repealed by sec. 162, Cr. P. Code, 
and evidence of information, whether it amounts 
to a confession or not, which relates to the fact 
discovered in consequence of such information 
must not be considered admissible in evidence. 
I.L.R. (1940) Lah. 242=188 I.C. 498=1940 
Lah. I29(F.B.). The effect of the amendment 
of sec. 162, Cr. P. Code, in 1923 upon sec. 27 
of the Evidence Act has been left open and 
not decided by the decision in i8 Pat. 234 
and sec. 27 of the Evidence Act is still valid 
and applicable as before. I.L.R. (1940) 

679=1940 N.L.J. 623. See also Bom. 
L.R. 157. The words of sec. 162, Cr. P. 
Code, are wide enough to exclude a confes¬ 
sional statement made to a police officer in 
the course of investigation, irrespective of 
whether a discovery is made or not. But the 
provisions of sec. 27 of the Evidence. Act, 
are quite independent of sec. 162, Cr. P. Code 
and the amendment of the latter in 1923 is not 
intended to abrogate or impair the effect of 
sec. 27 of the Evidence Act; hence a statement 
excluded by sec. 162 may become admissible 

under sec. 27 of the Evidence Act. 185 I.C. 310 

N.L.J. 585=1940 Nag. 66. See also 
188 I.C. 3 **= 44 t'r.L.J. 573 ; 44 Cr.L.J.41. 
Applicability of Section.—S ec. 27 is a 

. 24,.25 and 26. Statement 
made to the police is admissible though the 
accused himself makes the discovery about 
which the statement is made. i2Cr.L.J. 110= 

9 IP' 718; 1930 C. 291 See also (1939) 

I M.L.J. 756 (P.C.), It must be strictly 
constr^d. 1930 G. 291; 10 O.W.N. 037 = 

1933 O. 404. Secs. 161 and 162 of Cr. P 
Code do not override the provisions of secs. 27 
and 28 of Evidence Act. 5 P. 63=1026 P 
232. also ^ R. 72=1926 R. ii6;55A.' 

5 3 j 35 P-L.R. 738—1934 695. Confession 

to person in authority who holds out induce¬ 
ments to confess is not admissible even so far 
as it relates to the discovery of articles. 4 R. 
72=96 I.C. 145. See also 41 Cr.L.J. 242 = 
1940 Mad. 12. Where there is immediate 
connection between discovery and statement 
made to a police officer, the latter is admissible 
m evidence. 20 Cr.L.J. 305 = 50 LC. 481. If 
the recoveriM were made in consequence of 
the information, supplied by the accused, the 
statements made by them are admissible, 1923 
L. 434. A statement is admissible in evidence 
under sec. 27, if as a consequence of it,, there 
js a discovery incriminating the person making 


the statement. 72 P.L.R. 1916=33 I.C. 823. 
See also 16 Cr.L.J. 545=29 I.C. 817=11 p.R^ 
1915 (Cr.). The legislature has prescribed 
two limitations in order to define the scope of 
the information provable against the accused: 
(i) The information must be such as has 
caused the discovery of the fact, and (2) the 
information must “ralate distinctly” to the fact 
discovered. The requirements of both the 
conditions must be satisfied before an incri¬ 
minating statement can be received in evidence. 
Thus, only that portion of the information is 
provable which was the immediate or proxi¬ 
mate cause of the discovery of the fact. 10 
L. 283=115 I.C. 6 (F.B.). (9 L. 626=1928 
L. 308, overruled; 1926 M. 638; 1928 P. 162, 
diss. from). See also 1929 L. 338; 1929 Sind 
175; 1930 Sind 225; 151 I.C. 883=36 

Bom.L.R. 384=1934 B. 233; 30 N L.R. 269= 
150 I.C. 623=1934 N. 71; 28 S.L.R. 41 = 
1934 Sind 159; 1933 N. 252. Under sec. 27, 
the information to be proved must relate dis¬ 
tinctly to the fact thereby discovered. The 
word “distinctly” in sec. 27 is used in some 
sense other than the word “directly.” It is 
meant to exclude certain things and to limit 
and confine the information which may be 
proved within definite limits and not neces¬ 
sarily to include everything which may re¬ 
late to that information. Even more impor¬ 
tant is the word ‘discovered.* It is used in 
a peculiar sense. The test is that the fact dis¬ 
covered must be discovered in the sense, that the 
proof of the existence of that fact no longer rests 
on the credibility of the statement of accus¬ 
ed, but rests on the credibility of the wit¬ 
nesses who depose to the existence of that 
fact. The rest of the information is not ad¬ 
missible. 1929 L. 338=115 I.C. I. 

Custody of Police Officer. —“Custody,” 
meaning of. See 18 L. 106; I.L.R. (1936) N. 
78. Per Bftide and Din Mahommaa, JJ .— 
“Police custody** does not necessarily mean 
custody after formal arrest and it also includes 
“some form of police surveillance and restric¬ 
tion on the movements of the person concerned 
by the police.’* It is open to an accused 
person to prove in every case that arises that 
he was actually in the custody of a police 
officer, although in the police diaries he was 
not shown to have been formally arrested* 
I.L.R. (1940) Lah. 242=188 I.C. 498=1940 
Lah* 129 (F.B.). In order that a statement 
under sec. 27 be admissible, the maker of the 
statement should be in the custody of the 
police, but that custody need not be a formal 
arrest. In the case of mere suspects who 
have not been formally charged with any 
offence or arrested under any section of the 
Cr. P. Code, their presence with the police 
under some restraint amounts to the “custody” 
which is contemplated by tlie section. IF a 
statement made by a person in the above cir¬ 
cumstances leads to the discovery of any 
matter, it is admissible. 18 L. 106=1937 L. 
620. When a person states that he has done 
certain acts which amount to an offence he 
accuses himself of committing the offence ; and 
if he makes the statement to a police officer 
as such, he submits to the custody of the 
officer within the meaning of sec. 46 (i), Cr* 
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P. Code and is then in the custody of a police 
officer within the meaning of sec. 27, Evidence 
Act. 12 P. 241--1933 P. 149 (S.B.). Where a 
person had been suspected from the beginning 
itself and was treated as accused person and 
was not kept under much restraint as he 
could hardly have absconded. Held, that he 
was in custody ol police and statements lead¬ 
ing to discovery of things were admissible. 
15 L. 310=1934 L. 150 (2) ; 34 P.L.R. 637= 
^933 L. 516. Even if an accused is not for¬ 
mally arrested when he gives information leading 
to discovery, if it is proved that he was arrested 
before he went to the spot from which the 
articles are recovered, the accused shall be 
deemed for all practical purposes as in police 
custody when giving such information. I.L.R. 
(1936) N. 7^=193^ N. 200. Where a police 
officer, although he arrested a person charged 
with being in possession of cocaine after the 
finding of the cocaine with him, interviewed 
ffie accused and was with him for a consi¬ 
derable time and walked with him to the 
place where the accused pointed out the spot 
where the cocaine might be found, held, that 
the accused was in police custody at the 
time when he made the statement as to the 
spot where the cocaine could be found and 
his statement was admissible under sec. 27. 
1^44 I.C. 74=1933 C. 148. Statements made 
by the accused to the daroga showing the place 

• 4 4 occurrence in question, 

taking away a female and having sexual 
mtercourse with her took place, cannot be ad¬ 
mitted in evidence they being in the nature of 
a confession made of a police officer while in 
custody. Sec. 27 has no application and would 
not make the statements admissible. 140 I C 
797=1933 C. 146. 

Statement to police—Recording of— 

Duty op police.— It is not the duty of the 
police to decide what evidence is admissible 
and what is not, and a statement made by an 
accused person should not be mutilated. The 
u y of the police, if they desire to record a 
statement, is to record it as given and leave 
It to the (^urt to decide what evidence is ad- 
imssible. The practice of police officers giving 
statements not made to them in the first in- 

evidence but statements made obvi- 
second time before panchayat- 
condemned. Such a second 
tht^^cf f'® '"^'^"^'ssible in evidence. It is 

accused, to whomso- 

fact if discovery of a 

Mad 2.^ IS discovered. I.L.R. (1940) 

254=1940 M.W.N. 860=1940 Mad. 7T0 

TO® D.sco41- 

coverv of immediately to the dis- 

Other properly Admissible. 

made aldT''" *e one thus 

directlv ^ immediately, but not necessarily or 

w?' mTn r.w. siir'i 

SLR .A. J. ^937 A.M.L.J. i8; gi 

it clear that d' Act make 

discov'r^ m om,-*"'’'!" « 

y lo or by police officers. 40 C. 167 

C.C.M .—306 


= 25 C.W.N. 788. Statements made by an 
accused person which are or may be provable 
under sec. 27 should be clearly and carefully 
recorded by the police officers concerned. They 
should be recorded in the first person, that is 
to say, as far as possible in the actual words 
of the accused. They should not be para¬ 
phrased. It will be for the trial Judge who 
has such a record before him to decide how 
much of it is admissible under the section. 
LL R (1937) M. 695=1937 M. 618= (1937) 2 
M.L.J. 60 (F.B.). See also lyi LC. 225 = 
(1937) 2 M.L.J. 32. ^ 

Information prom two Persons—Only that 
Leading to Discovery is Admissible. —Once 
property has been discovered in consequence 
of information received from a suspected per¬ 
son, it cannot be re-discovered in consequence 
of information received from another sus¬ 
pected person. 64 LC. 502 = 1932 L. 315. 
also 1939 A.M.L.J. 56; 1938 M.W.N. 1272. 
It IS only the information that was given by 
the first person and which led to the actual 
discovery which may be proved under the 
terms of sec. 27. (Ibid.) 1930 B. 244. Where 
two or more persons are alleged to have given 
certain information to the police which led to 
the arrest of the accused, it is only the infor¬ 
mation given first which is admissible under 
secs. 27 and 29. 17 Cr.L.J. 273 = 34 I-C. 993; 

1927 L* 739 5 ^ 93 ® 244* Information by 

two persons which leads to the discovery of a 
fact is relevant and so much of the statement 
of each which relates to the fact discovered is 
admissible against both ; statements of co¬ 
accused after the discovery are irrelevant. 
17 Cr.L.J. 506 = 36 LC. 474; 1930 B. 244. 
After one accused has made a discovery the 
other should not be asked to do the same. 
36 LC. 474. 

Joint Discovery—Track Evidence.— Track 
evidence is of no value if the comparison is 
made 8 or 9 days after the affair. 15 Cr.L.J. 

499=24 LC. 5 ^ 7 * Where more than one 
accused person in custody of the police point 
out this or produce that jointly, such an evi¬ 
dence of joint discovery is not sufficient for a 
conviction. 24 LC. 567* Joint discoveries 
are not admissible at all against any of the 
accused unless it can be shown who first made 
the discovery. 116LC. 619=1929 L. 665. 

Statement after Discovery—Pointing out 
Property — Value of. —A statement by ac¬ 
cused not leading to discovery of property 
but made after discovery and production of 
the property is irrelevant. The production or 
the pointing out may indicate that the accused 
was in possession or that he had innocent 
knowledge that the articles had been left 
there by some one else. 13 Cr.L.J. 520= le 
LC. 801; 48 L.W. 780. When a material fact 
has already been discovered, the accused’s 
statement while in police custody relating 
thereto is not admissible under sec. 27 12 

Cr.L.J. 35=9 LC. 232 ; 36 P.L.R. 40=100^. t 
786. See also 48 L.W. 780=1938 M W N* 

1118. The discovery previously need not be 
necessarily by the police officer. i ^2 IP 

565=1934 L. 313. A fact known to ihe 
police cannot be re-discovered on the stat 
ment of an accused person so as to make such 



2442 


The Civil Court Manual (Imperial Acts). 


[S. 27 


NOTES. 

statement or such incriminating conduct admis* 

sible under sec. 27. 1929 S. 250. See also 

1929 N. 350. No portion of any statement 
made by the accused to any police officer 
during investigation is adm'Ssible Under sec. 27 
of the Evidence Act inasmuch as sec. 162 of 
the Cr. P. Code contains specific words affect¬ 
ing sec. 27 of the Evidence Act. I.L.R. fi 94 ^) 
All. 396=1940 A.L.J. 241 = 1940 All. 263 
(F.B.). 

Information leading to Discovery.-^- 
Tliough a person points out a place not his 
own where stolen property is concealed, the 
Court should not conclude that the person had 
received or retained it. 39 I.C. 33 ®”^ P.R. 
(1917) (Cr.). Accused’s knowledge of place of 
concealment docs not prove that he concealed 
it. 1923 L. 238 (2). The mere knowledge of 
the place of concealment does not show that 
the person having such knowledge actually 
received the stolen articles or participated in 
the act of concealment. 1923 L. 238 (2). 

Illustrative Cases—( f?) Evidence held Ad¬ 
missible. —Where an accused person stated to 
the police that he had buried an article at a 
particular place, took the police to that place 
and delivered the article to them, the statement 
of the accused to the police is admissible under 
sec. 27 of the Evidence Act. 112 I.C. 55 = 29 
Cr.L.J. 967. So also a statement that he buried 
the dead body at a particular place. 1930 L, 
530. The discovery of ornaments at his house 
by accused is clearly a fact discovered. 45 A. 
300 = 73 1.0.62 = 1923 A. 352. The statement 
of the accused that he could point out a spot 
and that blood stains would be found there is 
admissible, but not that it was at that spot 
that he committed the crime. 14 Cr.L.J. 190= 
19 I.C. 190. If the accused produced the article 
himself, the fact that he produced it at a parti¬ 
cular place may be proved, but the accom¬ 
panying statement that he buried it there is 
inadmissible. 19 I.C. 190. 

(6) Evidence held not Admissible.—A 
person accused under sec. 328, I. P. Code, 
pointed out during the police investigation a 
dha‘ura tree and said that he had taken the 
fruit of it. The statement was inadmissible, 
32 I.C. 136=13 A.L.J. 1077. On a trial for 
murder a witness stated that the accused 
offered to point out the place where the dead 
body was and on being questioned as to who 
had buried the body he said that he (accused) 
had done so. Heldy that the accused’s state¬ 
ment that he buried the body was not admissi¬ 
ble in evidence. 55 I.C. 685 = 21 Cr.L.J. 349 
(L.). The discovery of a person who is after¬ 
wards proved to be dacoit is not the discovery 
of a fact within sec. 27. 43 LG. 111 = 14 N.L. 
R. 192, 

Miscellaneous. —The expression *ffact’* as 
defined in sec. 3 includes not only the physical 
fact but also the psychological fact or mental 
condition of which any person is conscious. It 
is in the former sense that the word is used in 
sec. 27. 10 L. 283=1929 L. 344 (F.B.). The 
word “information” cannot be used as synony¬ 
mous with the word “statement”. The word 


“information” as distinct from the word “state¬ 
ment” connotes two things, namely, a statement 
or other means employed for imparting know¬ 
ledge possessed by one person to another, and 
the knowledge so derived by other person. 115 
I.C. 1 = 1929 L. 338. A confession caused by 
some inducement from some person in authority 
is inadmissible in evidence. 14 Cr.L.J. 417=20 
I.C. 40! (Bur.). There is no reason why the 
general rule that a confession should be volun¬ 
tary should not apply to a confessional statement 
under sec. 27 of the Act. If it has been induced, 
it is of no evidential value, and the Court would 
exclude it from consideration. 50 L.W. 435= 
1939 M.W.N. 873. 

Statement of Accused while in Custody op 
Police. —A husband assaulted his wife and his 
wife died as a result of it. The husband im¬ 
mediately went to the police station and 
reported that he went to the west facing room 
and finding his wife sitting, wounded her and 
she became senseless. On receipt of this in¬ 
formation the police went to the house and 
found the corpse. Held^ that the statement to 
the police was not admissible under sec. 27 of 
the Evidence Act as the husband was not, at 
the time of making the statement, a “person 
accused of an offence” not having been charged 
with any offence then. 7 P. 411 = 1928 P. 491. 

It is legitimate to record evidence that an ac¬ 
cused person said : “I will point out certain 
property” if such statements lead to a dis¬ 
covery; but it is not legitimate to record as 
evidence that an accused said “I will point out 
certain property which I obtained as my share 
of the booty in the dacoity.” 44 I.C. 967=19 
Cr.L.J. 459. Where there is practically no 
evidence at all against an accused except an 
incriminating statement under see. 27, the latter 
should be viewed with great caution and sus¬ 
picion. 14 Cr.L.J. 190=19 I.C. 190. The 
statement of an accused that he buried the 
weapon in certain place is relevant but not the 
part of the statement that it was the weapon 
with which he had committed the crime. (Ibid,), 
A statement made by an accused may be 
proved under sec, 27 so far as it relates to any 
material facts discovered in consequence, even 
though the police were present when the state¬ 
ment was made. 69 I.C. 377 = 11 L.W. 418. 
To bring an information by accused under 
sec. 27 the information must have had the 
direct effect of leading to the discovery of the 
stolen property. Unless a confession is corro¬ 
borated in material particulars and by inde¬ 
pendent testimony it should not be the basis 
of a conviction. 54 I.C. 479=11 L.W. 8. (Sh 
also notes under, sec. 30, infra,) An accused gave 
information to the police in these words: ^ 
shall produce the lathi with which I killed 
Ismail.” It had been admitted as evidence 
under sec. 27. The lathi which the accused 
handed over had no marks of blood whatso^ 
ever. Held, that if tlic mere fact of the lathi 
having been handed to the police might be 
relied upon, for the purpose of introducing an 
alleged confession made by the accused to the 
police the provisions of see. 26 would become 
nugatory. 1929 S, 175. 
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Confession made after 
removal of impression 
caused by inducementj 
threat or promise, relevant. 


28. If such a confession as is referred to in sec¬ 
tion 24 is made after the impression caused by any 
such inducement, threat or promise has, in the opinion 
of the Court been fully removed, it is relevant. 


29. If such a confession is otherwise relevant, it does not become irrele- 
. vant, merely because it was made under a promise of 

vant°"nTTo becomrirrelt secrecy, or m consequence of a deception practised 
vant because of promise of ^^^^sed person for the purpose of obtaining it, 

secrecy, etc. or when he was drunk, or because it was made in 

answer to questions which he need not have answered* 
whatever may have been the form of those questions, or because he was not warned 

that he was not bound to make such confession, and that evidence of it rniffht be 
given against him. ^ 


30. When more persons than one are being tried jointly for the same offence, 

and a confession made by one of such persons affect- 
ing himself and some other of such persons is proved, 
the Court may take into consideration such confession 
as against such other person as well as against the 
person who makes such confession. 


Consideration of proved con¬ 
fession affecting person mak¬ 
ing it and others jointly 
under trial for same offence. 


NOTES. 

Sec. 2 S.—Confessions to the Magistrate made 
soon alter inducements held out by certain 
Zamindars sent by the police are inadmissible. 
12 Gr.L.J. iig = 9 I.C. 718. A confession by an 
accused in police detention as a suspect made 
in the immediate vicinity of the police to a 
zaildar could not be proved unless made to a 
Magistrate though the accused may not have 
been handicapped, as, to all intents and pur¬ 
poses, he was in police custody. 26 P.R. iqi6 
(Gr-)-34 I.C. 642. 

Sec. 29 .—The provisions of sec. 164 dp not 
affect the provisions of sec. 29, Evidence Act, 
and therefore a confession cannot be excluded 
from evidence as irrelevant merely because all 
the provisions of sec. 164 were not carefully 
complied with. 10 O.W.N. 937=1933 O. 404. 

a /50 1937 M.W.N. 1325. Statements made 
by the accused to a Magistrate when produced 
by the police for purposes of remand are ad¬ 
missible. 148 I.C. 1002=1934 R. 78. See also 
1941 A.L.J. 86 . 

Sec. 30 ; Scope and Applicability—“May 
take into Consideration’* points to the neces- 
of there being other evidence on record to 
which the statement can lend assurance. 1928 

177 I.C. 494=47 L.W. 139= 
1938 M. 675. Under sec. 30, in order that a 
contession may be used against a co-accused, it 
IS necessary that the admission or confession 
mp icates the maker of the confession to the 
me extent as it implicates the co-accused, 
o confession must implicate the confessing 
person substantially to the same extent, as it 
mplicates the person against whom it is to be 
-1 ^ commission of the offence for which 

both being jointly tried. 42 Bom.L. 

cft. ^^940 Bom. 27=1941 Bom. 

5 » 941 Mad. 267. Where a statement by an 
cu^d person implicates the other accused, it 
./^^mre the strongest independent evi- 

placed upon it at 
h#» taL^ ^ statement can only 

consideration; it is not evidence 
<*gainst the other accused. 52 L.W. 898=1941 


Mad. 306. Statement of an accused made at 
the police station against the co-accused is in¬ 
admissible and cannot be used as evidence as 
against the co-accused. 34 P.L.R. 259=1933 L. 

107. Sec. 30 applies to a proceeding under 
sec. no, Cr. P. Code, against a number of 
persons, one of whom has made a confession 
implicating other persons whose conduct is also 
the subject of an enquiry. 1934 A.L.J. 1170 = 

*936 S. 236; 17 L. 547 = 
38 P.L.R. 1018; 1937 N. 17 (F.B.); 1937 B. 31: 
*937 M. 321; 1937 C. 39; 1936 O.W.N. 671. 
A confession by a co-accused may be taken 
into consideration against another accused; con¬ 
fessional statements under sec. 27 come within 
the terms of sec. 30. But there must be ad¬ 
missible evidence to point to the co-accused’s 
guilt. In assessing the probative value of the 
evidence, a co-accused’s confession may be taken 
into consideration. But where the evidence 
against the co-accused is only that he was in 
the company of the other accused before the 
crime and after the crime, there is no sufficient 
basis to convict him. 52 L.W. 420 (2) = 104,0 

M. W.N. 1045=1941 Mad. 238. 

“Same Offence” means the identical offence 
and not an offence of the same kind. 32 C.W. 

N. IQ04. See also 1937 Sind 218. A confes¬ 
sion can be accepted by Court in part, after 
rejecting portions which are false. 6 O.W.N. 
1017. See also 1930 M.W.N. 785. But see 1930 
A. 192. In cases where the sole evidence 
against the accused is that of a retracted con¬ 
fession, such confession, if it is relied on, must 
be relied on as a whole and not only in part 
121 I.C. 550 (2)=r930 A. 192. Sec. 30 does 
not refer to statements made at the trial but 
the statements made before and proved at the 
trial. 1929 M. 285. Before sec. 30 of the Evi¬ 
dence Act can be applied it must be proved 
that a confession has been made by one of 
the persons who are being tried jointly for the 
same offence and that the confession affects the 
person making it as well as some other per 
sons so jointly being tried. The section is new 
to the Indian Evidence Act as contrasted with 
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^[Explanation .—“ Offence,” as used in this section, includes the abetment 
of, or attempt to comm’t, the offence.]^ 


LEG. REF. 

^ The explanation was inserted by Act III 
of 1891, sec. 4. 

^ Cf. Exfilanation 4 to sec. ro8 of the Indian 
Penal Code (Act XLV of i860). 

NOTES. 

the English Law and must be construed strict¬ 
ly. When once there is no such confession as 
affects the person making it any statement made 
by one accused cannot be treated as evidence 
against the co accused or be taken as affording 
corroboration of the evidence of the approver. 
1929 M.W.N. 698. It would be far too dan¬ 
gerous to consider that a confession of a co¬ 
accused amounts to evidence against a person. 
It is not stated under sec. 30 of the Evidence 
Act and it has long been settled law that a con¬ 
viction cannot be based on the confession of a 
co-accused. 150 I. C. 1056=35 Cr. L. J. 
1180. 

“Confession” means confession of the very* 
offence for which the accused are being tried, 
not a confession of any offence connected 
with that offence nor of any other offence 
which may be disclosed by the evidence. 59 
M.L.J. 471. A statement before the Court of 
the co-accused, where it is deprecating his 
own guilt, is a statement seeking to clear him¬ 
self at the expense of the accused and as such 
is inadmissible under sec, 30. 152 I.C. 924= 

*934 724- The word “confession” used in 

sec. 30 clearly means such a confession as is 
required to be proved at the trial as a part of 
the prosecution evidence. It cannot therefore 
signify any matter which comes on the record 

at the end of the prosecution evidence, namely, 

answers to questions put under sec. 342, Cr. 
P. Code, Hence the statement made by a co¬ 
accused confessing, partially or wholly, his 
guilt when examined under sec. 342, Cr. P. 
Code, cannot be taken into consideration under 
sec. 30, Evidence Act, against the other 
accused. 190 I.C. 273 = 41 Cr.L.J. 886=1940 

y’ statement of an accused person 
which does not amount to a confession cannot 
be used against his co-accused. 42 P.L.R. 378 
See also ii O.W.N. 1012=1934 O. 418; 176 
I.C. 530= *938 P. 352. 

Confession — Admissibility against, Go- 
Accused.—A statement of an accused must 
amount to a confession before it can be con¬ 
sidered against his co-accused under sec. 30 
35 M. 247=22 M.L.J. 490=14 I.C. 849; 40 

551. See also 9 P.R. 1911 (Cr.)=io 
LG. 340; 1925 Sind 116; 1924 B. 445 = 26 

Bom.L.R. 614=75 LC. 701; 1924 N. 27;' 1924 
A. 511; 1924 M. 805; 1925 C. 406; 1929 Sind 
250. The confession made by a person can be 
taken into consideration as against persons who 
are being tried along with him; such a state¬ 
ment however is always regarded as tainted 
and cannot be used to corroborate the testi¬ 
mony of the accomplice witnesses. 3 L. 144= 
68 I.C. 113. See also 13 A.L.J. 337 = 28 I.C. 
663 = 37 A. 247 ; 10 O.W.N. 688=1933 O* 

355; II R. 4= *933 R- 57; (* 937 ) 2 M.L.J. 
60 (F.B.); 1941 Mad. 267; 1941 B<)m. 50; 1940 


M.W.N. 1238=52 L.W. 898; 185 I.C. 205; 
1939 N.L.J. 442=1939 Nag. 295. The princi¬ 
ple on which the confession of one accused is 
used against another is that self-implication is 
supposed to provide some guarantee of the truth 
of the accusation made against the other. 
Where the statement is exculpatory so far as* 
possible, there is no such guarantee. Further, 
the confession to be admissible must be a con¬ 
fession of the offence for which the accused 
persons are tried and not of some other 
offence. 1939 N.L.J. 469= 1939 Lah. 309. It 
is not quite clear as to what is the exact 
meaning of *Uainted evidence**; whether it means 
that the person giving the evidence is tainted 
morally; or whether it means merely that he is 
a person on whose word reliance cannot be 
placed. As regards an approver, there is the 
fear that he is giving evidence in order to save 
his skin and therefore that he is liable to 
make statements which are not true if he 
thinks they will be for his benefit. But as 
regards the confession of a co-accused, one 
cannot call this, tainted evidence, for the same 
reason. A person making a confession docs 
so deliberately and after having been warned 
solemnly by the Magistrate of the consequen¬ 
ces of making a confession and knowledge 
that he may be convicted thereon, if he still 
persists in his purpose and makes a confession, 
the statements that he makes cannot be consi¬ 
dered to be tainted statements unless it be 
that they are tainted because he is an immoral 
person who has committed criminal offence. 
But^ all immoral persons are not necessarily and 
alw*ays liars. But it is not to be supposed that 
because the confession is admissible, therefore, 
it must be believed. In such case it has to be 
considered whether the confession is a true 
one, whether there are any circumstances 
which suggest that it is false or that some of 
the statements made therein are also false. The 
Court may take the confession of a co-accused 
person into consideration against the other co¬ 
accused, that is to say, the Court can only 
treat a confession as lending assurance to 
other evidence against a co-accused. 1938 

Rang.L.R. 30=174 LC. 947=1938 R. 92* 
See also 1939 Rang. 402. Where an accused 
person after he is arrested makes a confession 
implicating the other accused and the con¬ 
fession is sought to be used against them, it is 
incumbent on the prosecution to disclose the 
name of the officer who made the arrest and 
produce him or any other person who could 
speak to the circumstances under which the 
confession was made so as to enable the defence 
to ascertain by cross-examination what induc^ 
ments were offered to the accused to make it 
and what generally were the circumstances that 
attended the confession. 36 M. 501=25 M.L.J- 
518=40 LA. 193 (P.C.). The confession of an 
accused in a dacoity case is not admissible 
in evidence against a co-accused in that case 
in a proceeding under sec. no of the Cr. P. 
Code. 61 LG. 793 = 25 G.W.N. 239. The 
statement of an accused made after arrest and 
not amounting to a confession is not admissible* 
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Illustrations. 

J ^ ^ murder of C. It is proved that A said • 

murdered C. The Court may consider the effect of this confession as against B 

A d is on his trial for the murder of C. There is evidence to show'that C was murdered bv 

A and 5 , and that B said : A and I murdered C.” ^ 

ointly consideration by the Court against A, as B is not being 


NOTES. 

in evidence against a co-accused either under 
sec. 10 or sec. 33 but only against himself. 46 
C. 710=541.0. 53=30 C.L.J. 255. 

Test op Admissibility.— This section intro¬ 
duces a departure from the ordinary rule 
relating to the admissibility of evidence and 
must be strictly construed. Before any state¬ 
ment made by one of the accused persons, 
tried jointly with the others can be taken into 
consideration against such others, it must 
fulfil two conditions: (fi) it must be a confes¬ 
sion of guilt affecting himself equally with the 
othersj and {b) it must be proved against 
those persons who are jointly tried with him. 
The word “proved” means proved before the 
prosecution case comes to an end, either proved 
in the course of the prosecution case or pro¬ 
ved in some^roceedings previous to the trial. 
^935 L* 35 * Whether the confession of an 
accused can be used against his co-accused 
should be determined on seeing whether the 
accused can be convicted on that confession of 
the crime with whicft he and the co-accused 
were charged. 60 I.C. 660 = 22 Cr.L.J. 260 
(L.) i-r. ^^0 15 C.W.N. 592 = 38 C. 559; 50 
B.683; 9 N.L.J. 80=1926 N. 229; 178 I.C. 
130=19 P.L.T. 801; 1938 Sind 94. 

Weight of Confession Against Co-accused. 
—Self-implication is guarantee for truth of 
accusation against co-accused. 1930 A. 29. 
There is nothing in the terms of sec. 30 to 
suggest that ^ a confession is not admissible in 
evidence against a person who is being jointly 
tried for the same offence with a man who has 
made the confession, if the confession mini¬ 
mises the guilt of him who makes it and ex- 
aggerates the guilt of the other. The section 
only requires that it must affect both equally 
1938 A. 91 = 1937 A.L.J. 1253. Where an 
accused does not implicate himself in his 
^atement, in respect of the offence of murder, 
but implicates himself in respect of the dispo- 

A • hodyy such a statement is not 

^miSMble against the co-accused in respect of 
the offence under sec. 300, I. P. Code, but is 
only admissible in respect of the offence under 
sec. 201, I. P. Code. 1937 M.W.N. 1233. The 
confession of an accused should not carry the 
same weight as the evidence of the same per- 

were examined as a witness. 21 I.C. 

^^*^* 4 * Court must, after 

the most careful consideration, decide whether 

the degree of proof prescribed by sec. 30 has 
been reached or not. 21 I.C. 166. A con- 
cKion made by a co-accused must be regarded 

z 651.0.561=1922 N. 146. 

497=24 Cr.L.J. 385; 1939 Mar. 

• * 9 ,{Cr.). It IS not the law that unless 

a confessing prisoner implicates himself as fully 
. .^°‘^t:cused, the statement will not be 
a^ssible, the principle being that there is no 
guarantee that the maker of the confession is 


speaking the truth. All that is required is 
that the confession shall substantially implicate 
Its maker in regard to the crime with which he 
and his co-accused are charged, iq WR 67 

^ ^ 444; 4 P.L.T. 505=75 I.C 70R* 

72 I.C 497=24 Cr.L.J. 385; i'p.Ex. 

conviction founded solely on the confes.sions of 
co-accused cannot be sustained. It must be 
corroborated m material particulars by indepen¬ 
dent evidence. 21 I.C. 673 = 38 B. 156 170 T 

C 201 = 1937 c. 433 (S.B.) Court has^dis- 
cretion to exclude a confession by an accused 

rs “siS” .gS' s- 

Law and the effect of the forme? Zh 
whittled down. The question of wrat corro" 
borative evidence is sufficient must depen ^on 
the circumstances of each particular case i m 

I.C. 474—1929 M. 498. The confessions of a 
co-accused implicating his co-accused in he 
crime are of less evidentiary value than he 
estimony of an accomplice because the man in 
the dock cannot be cross-examined. They can 
only be taken mto consideration under sec 30 
of the Evidence Act along with such othlr 
evidence as there may be. While such a con 
fession may help the Court to decide wheth? 
the other evidence is or is not credible, it cannot 

supply the place of positive evidence regardfoe 

the commission of the crime. 52 L Z ^ 
.940 .M.W.N. 76_7=.94, M. 267' 

Rang. 402. When ffie 
substantive evidence is not sufficient to establLh 
a prima facte case against the accused 
permissible to use fhe confL.on ?f ?" To 
accused under sec. 30 as if it were u‘ 

stantive evidence, which it is not Tf ^ Y 
be taken to lend assurance To’ ai^r^Lv^a;^ 
evidence bearing on the accused’s compIfoZ 
in the crime. It can in no case be used to fin 

1 C iJZl" evidence. 188 

The stafeme'nt of?'"c^o-a"c'cre?r adm^- h.^^o. 

evidence but it is unsafe t? accept ? 

testimony of an accomplice so Ion? at it Tnlt 

corroborated in material particulars 

difficulty enhances where the said accomrd-^'^ 

does not adhere to his statement 

mere the evidence of the approver 

ed as against one of the a^^seTwhost n"^*’ 

has been falsely substituted by the 

should not be accepted even against ^hp 

accused though to some extenf it is 

rated by independent testin^^^nv 3. 

toio= 1933 L. 871. See also igP L T L, 

I.C. 130. Confessional statement of ^ 

cannot be used in corroboration ofthV 

of the approver inasmuch as taintZvT'^'^""*^ 

“ tv tatag 'b,'S; 
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tainted evidence. 1930 N. 97. See also 144 I. 
C. 829= 1933 R. 134. But see ii R. 4= *933 
R. 57. Confession of co-accused as against 
another accused stands on a lower footing than 
the evidence of an accomplice. 146 I.C. 1061 
= 1933 L. 956; and it is still worse where not 
only did the confessing accused retract their 
confession but when pardons are offered to two 
of them with a view to their giving evidence as 
accomplices, they refused to accept such 
pardon. 146 I.C. 303 (2) = 1933 R. 320. 

Sessions Trial and Magisikrial Trial— 
Distinction: Per Full Bench .—In considering 
the question whether the confession of the co¬ 
accused who pleaded guilty can be used 
against- the other co-accused under ser« 30, a 
distinction must be made between summons 
and warrant cases on the one hand and 
Sessions cases on the other. In Sessions cases 
if the accused pleads guilty the Court cannot 
try him but has forthwith to convict him. 
His conviction cannot be deferred so as to 
enable the Court to use his confession against 
his co-accused. But in warrant cases, it is 
discretionary with the Magistrate to defer 
conviction of the accused who pleads guilty 
and use his crnfjssion against the other co- 
accused under sec. 30. 166 I.C. 582 and 587 

= I.L.R. (1937) N. 3 * 5=*937 N. 17 (F.B.). 

Secs. 30 and 114 .—A confe.ssion of an ac¬ 
cused person implicating a co-accused under 
sec. 30 cannot be considered as the same 
thing as “testimony of an accomplice” under 
sec. 113. Sec. 113 contemplates that the ac¬ 
complice shall be examined as a witness. This 
being so, the provision that a conviction is not 
illegal meiely because it proceeds upon the 
uncorroborated testimony of an accomplice, 
has no application to the case of an uncorrobo¬ 
rated confession taken into consideration as 
against a co-accused jointly tried with the con¬ 
fessing accused under sec. 30. Therefore an 
accused person cannot be convicted solely on 
such a confession made by a co-accused. 1928 
N. 213=109 I.C. 801. See also 1929 L. 338; 
38 Bom.L.R. 1122=1937 B. 3 i;I.L.R. (1941) 
Nag. 506. The evidential value of a confession 
made by a co-accused is not very high. But 
the confession receives confirmation when it 
leads to the arrest and identification of the 
other accused. l.L.R. (1939) L. 67. Where, 
however, there is apart from the confessions a 
body of evidence and circumstances enough to 
support a conviction if the evidence is accepted 
as free from untruth or exaggeration on serious 
mistake or distortion the Court can take the 
confessions into consideration and consider 
together the evidence, the circumstances and 
the confessions. 43 B. 739=51 I.C. 657. See 
also 4 R. 45=1926 R. 127. Where the 
corroboration consisted of statements of witnes¬ 
ses which though giving rise to suspicion were 
consistent with the innocence of the accused, 
heldf that the corroboration fell far short of 
what is required to support a conviction. 42 
C. 789=19 C.W.N. 584=28 I.C. 657. As to 
what amounts to corroboration, see 95 I.C. 
938=1926 A. 603. A conviction based entirely 
on statements contained in confessions of co¬ 


accused persons is not sustainable. 11 I.C. 
1001 = 12 Cr.L.J. 465. See abo 17 Gr.L.J. 15$ 
= 33 I.C. 636; 73 I.C. 262=1923 N. 248; 1928 
N. 213. 

Joint Trial. —In a warrant case, although 
the statement of a co-accused amounts to an 
unqualified confession, he need not be forth¬ 
with convicted and removed from the dock. 
The co-accused is still to be deemed to be 
jointly tried with the others and this confes¬ 
sion can be used as against the others. A 
sessions case is to be distinguished from a 
warrant case for the purpose. 1928 L. 880. 
See also 1937 N. i7 = I.L.R. (1937) N. 3,^ 
(F.B.). A statement made by one accused 
can only be used against another if provisions 
of sec. 30 of the Act are applicable. 20 A 
L.J. 178 = 65 I.C. 849=1922 A. 24. As to 
joint trial, see also 45 A. 323=1923 A. 322 ; 2 
Pat.L.T. 125. Persons, against whom proceed¬ 
ings are being jointly taken under sec. 117, 
Cr. P. Code, in one and the same enquiry 
cannot be said to be on their joint trial for 
the same offence within sec. 30. 41 A. 231 = 
49 I.C. 654. A confession by an accused im¬ 
plicating himself and two others^n a charge 
of dacoity is inadmissible against the others 
in a proceeding under sec. 110 of the Cr. P. 
Code. 22 C.W.N. 408=49 I.C. 649. See abo 
167 I.C. 162=1937 C. When two persons 
arc jointly tried, one for the offence of rape 
of a girl and the other for the abduction of 
that girl, they are not tried for the same 
offence. Consequently a confession made by 
one of them affecting himself and the other is 
not admissible in evidence against the other 
under sec. 30. 176 I.C. 560=42 C.W.N. 8ia 

= 1938 C. 479. A confession of an accused 
not being declared relevant by the Evidence 
Act as against a co-accused cannot be treated 
as substantive evidence and a judgment cannot 
be based upon it so far as he is concerned. 
65 I.C. 561 = 1922 N. 146. Confessions re¬ 
corded in the manner provided by the Crimi¬ 
nal Procedure Code, even though made to 
Magistrates outside British India, if proved 
against the persons who made them, may be 
taken into consideration against others who are 
being tried jointly for the same offence. 69 I. 
C. 257=17 N.L.R. 113, Where one of the 
accused pleaded guilty and was examined at 
the end of the prosecution case, and declined 
to call any witnesses, the trial was a joint trial, 
so that his confession could be taken into con¬ 
sideration against the other accused. A con¬ 
viction under sec. 456, Indian Penal Code, 
based on the confession of a co-accused who 
was being tried along with the prisoner under 
sec. 411, Indian Penal Code, is unsound and 
must be set aside. 20 I.C. 136=14 Cr.L.J. 

376. 

Retracted confession, not op value 
against Co-accused. —43 B. 739=51 I.C. 657. 
See abo 1938 L. 252 ; 1938 P. 108=16 P. 6i2 
= 173 I.C. 507; 17 Mys.L.J. 238, and cannot 
be used against the maker and the co-accused. 
1927 L. 765. The very existence of sec. 30 
of the Evidence Act postulates that a confes¬ 
sion of a co-accused may be used in cases 
where the evidence afforded lacks the requisite 


S. 31] 


The Evidence Act (I of 1872). 


2447 


31. Admissions are not conclusive proof of the matters admitted but they 


NOTES. 

volume and certainty to insure conviction. It 
is wrong to state that when a confession is 
retracted* it has no value at all as against the 
co-accused. The retraction of a confession may 
throw doubt either on the truth of it or on 
the fact that it was voluntarily made, but it 
certainly does not follow because a concession 
is retracted that it was either untrue or in¬ 
voluntary, and the truth or voluntariness of a 
confession operates equally—where a confession 
is self-inculpatoiy—in respect of the person who 
made it and the person implicated therein. 
There is no reason to hold that merely because 
a confession has been retracted in the Court of 
Session, it was involuntarily made. The motive 
for making a self-inculpatory confession is the 
very simple one of an expectation of leniency 
in the matter of sentence and where a number 
of people are jointly tried and some have made 
confession to a Magistrate before the trial and 
some have not it is again not unnatural that 
persons who have made confessions should 
retract them under pressure and persuasion by 
their fellows who have not confessed. Retrac¬ 
ted confessions must no doubt be used with 
caution but when it is possible to come to the 
conclusion that the confessions cannot be 
otherwise than true, they may be taken into 
consideration in connection with the evidence 
appearing in the case, whether they are retrac¬ 
ted or no. 193 I.C. 265=42 Cr.L.J. 363 = 
1941 N. 145. The confession referred to in 
sec. 30 cannot be restricted to an unretracted 
confession and there is nothing to prevent a 
Court from convicting after considering the con¬ 
fession but the rules of practice of the High 
Courts in India are to be observed when ex¬ 
ercising the discretion. 15 Bom.L.R. 975 = 21 
I.C. 673 = 38 B. 156, Where there is no real 
corroboration of the retracted confession, the 
accused are entitled to the benefit of the doub^ 
and must be acquitted. 16 Cr.L.J. 469=29 
I^. loi. See also 41 I.C. 155 ; 26 P.R. 1916 
(Cr.) = 34 I.C. 642; 5 P.L.R. 1915; 16 Cr. 
tX* = 221 ; 5P.R. 1911 (Cr.) = io 

I.C, 857 ; 1938 L. 252. Extra-judicial con- 
Ws cajoled or frightened but retract¬ 
ed before the committing Magistrate does not 
prove a case against persons jointly accused 
with the boys. 14 P.R. (Cr.) 1911 = 12 I.C. 

973 * As to value to be attached to a retracted 
confession of a co-accused, see 152 I.C. 275 = 
15P.L.T. 711 = 1934 P- 586; 148 I.C. 8=1934 
Pesh. I I ; 148 Rc. 1064=1934 R. 30. A 

retracted confession requires strong corrobora- 
tmn in all material particulars. 72 I.C. 497 

93=^1937 M. 321 = 

weilht In '937 755. The 

weight to be given to a retracted confession 

aepends upon the circumstances under which 

1 IS made and on the intrinsic value of the 

confession. 18 Cr.L.J. 774=41 I.C. ,50; 

*• ^^9—14 Cr.L.J. 179. Where a con¬ 
tusion is made 14 days after arrest by the 

Su, I ^e^r^cted at the earliest opportu- 

y before the trial Magistrate, its evidentiary 
y ® ne^igible as against the co*accused. 

934 hi. yio» The confession of one wasad^ 


missible against the other because it was not 
self-exculpatory and the fact that the confession 
was subsequently retracted did not render it 
inadmissible but it merely diminished the 
weight to be attached to it. 32 C.W.N. 1004. 
A retracted ^nfession of a co-accused cannot 
alone be sufficient evidence to justify a con- 
viction, but if that confession is unrebutted 
It is admissible as a very strong piece of evi- 

7 '' = 19290. 167. Seeabo 

1930 L. 667 ; 1930 O. 412 ; 1930 O. 335. 

‘a The plea ofguilty of one 

co-accused who is removed from the dock 
while the other alone is.tried cannot be taken 
into consideration against that other. 38 C 

49=12 I.C. 87. See alo .5 
P.R. (Cr.) 1911 = 12 I.C. 981. It is for the 

1" = because an 

accused loses his head or gets frightened and 

does not tell the truth, he cannot on thal 

accou^nt be convicted. 20 A.L.J. 178=,932 

Self-exculpatory Statements.— Self-excul- 

patory statement of the wife to the effect 
that a white substance was administered” on 
the assurance by her paramour that it would 
bring about good feeling did not amount to a 
confession and could not be used against the 
paramour as criminal conspiracy was not 
proved. 21 I.C. 378= 18 C.L.J. 590 ; q N L I 

' 94 ' O.wV 72^' 

— 194' O.A. 483. A confession by each of 
co-accused implicating self and co-accused as 
regards robbery but throwing entire burden 
for murder on the other is admissible as regards 
former but inadmissible as regards the latfpr 
1923 L. 293 ; 12 Cr.L.J. 562 = 12 I.C. 650! 

Conlession of a co-accused must be of the very 
offence for which they are being tried In a 
case of murder the confession of one accused 
that the co-accused committed the murder but 
that he helped him in throwing the body in a 
pit cannot be taken into consideration. 59 M. 

^ statement by an accused person 

which suggests an inference of guilt may amount 

to a confession though the person making the 
statement may directly repudiate his participa¬ 
tion in the crime. Such a statement may be 
taken into consideration against the person 
making the statement, but it may be unsafe to 
use it against a co-accused. 53 LC. 691=20 
Cr.L.J. 787. An accused’s statement which does 
not incriminate him is not a confession and 
cannot be used against his co-accused. 16 Cr 
LJ. 25=26 I.C. 329. See also 46 I.C.’ 842 = 19 
Cr.L.J. 826 ; 45 A. 323 = 1923 A. 322 : 59 I G 
913; 14 Cr.L.J. 570=21 I.C. 171 ; i 09 i;aQsr 
= 1928 C. 416 (2) ; 1929 S. 250. Where a 

statement is volunteered by a co-accused to the 
effect that when he arrived on the scene of 
offence after hearing the cry of the complainant 
he noticed another accused in the act of assault 
ing the complainant, such a seif-excuIpatorJ 
statement is inadmissible in evidence 1^20 M 
350. See also 7 O.W.N. 980=1930 6 so6^ 

Sec^ 31 .-^.. 103 I.C. 34=1927 a: 659 . 8 
P. 776=1929 P. 245. What sec. 31 means 
IS that an admission, unless it amounts to an 
estoppel IS not conclusive as against At 
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Admissions not conclusive may operate as estoppels under the provisions herein- 
proof but may estop. after contained. 

Statements by Persons who cannot be called as ^^itnesses. 

Statements, written or verbal, of relevant facts made by a person who 

is dead, or who cannot be found, or who has become 
incapable of giving evidence, or whose attendance 
cannot be procured without an amount of delay or 
expense which under the circumstances of the case 
appears to the Court unreasonable, are themselves 


32 


Cases in which statement 
of relevant fact by person 
who is dead or cannot be 
found etc., is relevant. 


relevant facts in the following cases : 


NOTES. 

maker, as it is open to him to prove that it 
was made under a mistake of law or fact or 
that it was made under threat or inducement. 
1939 Rang.L.R. 97. Admissions are not con¬ 
clusive proof, and though they may operate as 
estoppel, it is open to a party to correct an 
admission made by him if it is shown to have 
been made under a bona fide mistake and has 
not caused any prejudice to the other side. 
1937 A.M.L.J. 86. Though admissions are not 
conclusive evidence of the matter admitted, 
where there is no rebutting evidence at all, the 
admissions are enough to establish the facts 
contained in them. 1941 O.A. (Supp.) 420= 
1941 A.W.R. (Rev.) 461 = 1941 A.L.J. (Supp.) 
89. An admission of a father is not binding 
on the son because he did not claim through 
the father. It cannot bind third persons. 34 
C.W.N. 94 ;J 12 L.L.J. 187. An admission 
made by a party is a very strong proof against 
him and the fact admitted must be taken to be 
true unless the person making the admission 
explains that it was made under circumstances 
which does not make the admission binding 
on him. Inference as to partition drawn from 
admission of parties. 134 I.C. 888 = 53 C.L.J. 
222. See also 131 I.G. 903 = 8 O.W.N. 306 ; 
1939 R.D. 299. 

iiecs. 32 and 33 : Relative scope of.— 
Secs. 32 and 33, Evidence Act, give different 
instances where evidence is relevant. Sec. 32 
makes relevant statements by a deceased per¬ 
son as to the cause of his death ; sec. 33 makes 
relevant evidence given by a witness when the 
witness is dead or cannot be found, etc. These 
are two distinct cases. It cannot be said that 
sec. 33 governs sec. 32. 1941 Rang.L.R. 258= 

1941 Rang. 301. A previous statement by a 
person is not relevant when it is not covered by 
secs. 32, 33 and 145 of the Evidence Act unless 
it is an admission in which case only it becomes 
relevant under sec. 21 of the Act. 1941 A.W. 
R. (Rev.) 501 = 1941 R.D. 503= * 94 * 0 *A. 
(Supp.) 460. 

Sec. 32 .—Section should be very liberally 
construed. See 104 I.G. 209=1927 O. 278. 
Before statements can be admitted under 
sec. 32 it must be proved that the makers of 
these statements are either dead or for any 
other reason are not available as witnesses, 
1933 R. 212. Sec. 32 speaks of statements both 
written and verbal, and a Gourt cannot refuse 
to admit oral evidence of a verbal statement which 
fulfils the requirements of the section, merely 
because the evidence offered is the testimony 
-of a witness who is interested in the result of 


the litigation. 42 G.W.N. 359. There is a diffe¬ 
rence between the existence of a fact and a 
statement as to its existence. Sec. 11 makes 
the existence of facts admissible, and not state¬ 
ments as to such existence unless the fact of 
making that statement is itself a matter in issue. 
Hence if a statement does not fall within sec. 

32, it cannot be admissible even under sec. ii. 
1934 A.L.J. 318= 1934 A. 406 (F.B.). Generally 
speaking a declaration relevant under sec. 32 
but not made by one in immediate expecta¬ 
tion of death and not made in the presence 
of the accused, ought not to be acted upon 
unless there is some reliable corroboration. 35 
Bom.L.R. 1021 = 19336. 479 (2). The value * 
of the evidence admissible under secs. 32, 49 
and 60 depends on the characters of the wit¬ 
nesses who depose to what they heard from 
deceased persons and also on the characters of 
the deceased and whether they were expressing 
their own opinion or merely repeating hearsay. 
[23 A. 37 (P.G.), Foil.] 1933 Sind 213. 

Scope of. —A previous statement which is not 
made in Gourt and at the trial can be used only 
for the limited purpose of corroborating or con¬ 
tradicting a witness and does not become 
substantive evidence in the case. 127 I.C. 850 
= 1930 L. 409. When thestatement of a witness 
previously made is used as evidence under the 
provisions of secs. 32 and 33, then any othet 
statement made by that witness can be used by 
virtue of sec. 158 for the purpose of contradict¬ 
ing that witness as if such witness had appear¬ 
ed in Gourt and was cross-examined on such 
previous statement and on question being asked 
had denied the facts mentioned in the same. 
1930 L. 409. 

Date of Birth—Gertipicate of Guardian¬ 
ship IS not Admissible. —As evidence of 
minority if it is neither a book nor a register 
nor a record kept by an officer in accordance 
with any law, but is a certificate as it professes 
to be, of which there is only one record and 
which is not a public record or register of any 
kind but is a document issued to a particular 
person giving him a kind of particular authority. 

71 I.G. 336=38 G.L.J. 186. 

As to relevancy of entries in purokit's books 
to prove date of death, see 26 Bom.L.R. 563= 
46 M.L.J. 541 (P.C.). 

Where the age of a witness is given in the 
paper containing the deposition of the witness and 
appears to have been recorded by the presiding 
officer, there is no reason either to presume 
that the presiding officer instead of following 
the obvious, and usual course of asking age of 
the witness should have put down the age 
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When it 
of death : 


When the statement is made by a person as to the cause of his death, 

relates to nuse of the circumstances of the transaction 

which resulted in his death, in cases in which the 
cause of that person’s death comes into question. 


NOTES. 

merely by guesswork. Similarly the entries in 
the registration endorsements are made by the 
Sub-Registrar himself and the presumption is 
that he also would follow the obvious and 
correct course of asking persons their age 
instead of guessing it. 178 I.C. 959=1938 O. 
W.N. 1267=1939 O. 17. 

Sec. 32 ( 1 ) : Dying Declaration when 
Admissible. —The recording of a dying de¬ 
claration is a grave and solemn proceeding. 
The proceeding should be so conducted that the 
declarant is as free from personal influence in 
making his declaration as he would be if he 
were giving evidence in a Court of law. 152 
I.C. 74^'^^934 908. The dying declaration 

being the most important piece of evidence 
must be as exact and full as possible. 15 I.C. 
308=22 M.L.J. 453. See also 1924 L. 12 ; 5 
L. 205=1924 L. 581 ; 16 P. 593=1937 P.W.N. 
897 i 1937 M.W.N. 333. A statement intended 
to be proved as a dying declaration under 
sec. 32 need not be recorded by a Magistrate. 
Law does not require such statements to be 
made necessarily under expectation of death. 
190 I.C. 322. The value of a dying declara¬ 
tion altogether disappears when parts of it have 
obviously been supplied to the dying man by 
other persons, whether interested parties or 
police officers. A “touched up” dying declara¬ 
tion has no value. 36 P.L.R. 24=1934 Cr.C. 
1126= 1934 L. 805. See also 1941 Pat. 409. A 
dying declaration which names only one person 
where the killing took place under circumstances 
where there could be no doubt that the dying 
identified his assailant, is the very strongest 
possiole form of evidence. But where a large 
n^ber of people are implicated, it is a very 
different matter and in the absence of corrobo¬ 
ration of the dying declaration, the accused 
should not be convicted. 43 P.L.R. 598= 

194* Lah. 368. Statements by deceased 
as to the cause of his death are admissible, 
not only as against the person who actually 
caused the death of the deponent, but also 
gainst other persons concerned in the transac¬ 
tion which resulted in the deponent’s death in 
cases in which the cause of that person’s death 

question. (35 I.C. 993 and 2 Weir 
75 o> foil.) 162 I.C. 491 = 1936 R. 187. The 
eceased had received numerous and very 
serious injuries on his head and it was very 
, j V under such circumstance he 

utter even a single 
• There was no definite opinion of the 
*1?^ whether deceased would have been 

en able to speak. Held, that the evidence of 
prosecution witnesses in respect of the 

cL ^^1 j *^ytug declaration of the deceased 

ould be discarded. 8 Luck. 570=1933 O. 333. 

T r T proving dying declaration, see 6 

in tu ^35=1924 L. 12. Statement must relate 
SiiK ^ ^ujuries by which death was caused, 
m u applies to the class of statement 
made by a dying declaration as to the injuries 
wnich have brought him or her to that condi- 

G.G.M .—307 


tion,^ or the circumstances under which those 
injuries came to be inflicted. 4 L. 481 = 1024 

253 ; 1929 S. 250. See also 29 N.L.R. 251 
==1933 .N. 136. Evidence Act makes dying 
declarations relevant facts as written statements 
ol deceased or written records of verbal state¬ 
ments which the deceased makes and which 
becomes substantive evidence of the cause of 

359=16 Cr.L.J, 759 
(M ). See also 160 I.C. 59 ?-1936 R. 42 An 

oral statement of the deceased about the cause 
of his death may be proved b- any one who 
Iieaid it as well as by the person who recorded 
It. Under sec. 321, Cr. P. Code, it is nor 
necessary that the Magistrate recording the 
confession should be called and be asked to 
refresh his memory by referring to statements 
of witnesses under sec. 150, Evidence 
Act. 31 I.C. 359=16 Cr.L.J. 759 (M) rg 

the admissibility of evidence under sec. 32 ft) 
has worked ill in India. 4 L. 481 = 1024 L 

forgery one of the acctised 
who had made a statement before the enquir- 
m^g Magistrate died before the commencement 
of thetnal. The statement was admitted by 
the Sessions Judge under sec. 32, Cl. (3) Held 
that the statement was inadmissible since its 
maker had already rendered himself liable to 
criminal prosecution at the time it was made 
25 Bom.L.R. 248. Affidavit of a person who 
died subsequently and was not subjected to 
cross-examination is not admissible. See 1027 

0^7 = 52 M.L.J. 477, A dying declaration 
can be used as evidence even though the 
accused is not charged with the olTence of 
homicide. 6 P. 747=1928 P. 162. Although 
the statement made by the deceased to the 
doctor just before his death is admissible in 
evidence as dying declaration, still in order to 
convict the accused of murder there must be 
independent corroboration of facts and circum¬ 
stances to prove the offence. 1929 P 240 
A dying declaration made at the time when 
a person is in a precarious condition does not 
cease to be such and become inadmissible under 
sec. 32 of the Evidence Act merely because 
the declarant happens to linger for a few days 
more. 113 I.C. 177=1929 L. 64. Or because 
he was not aware that he was dying when 
made it. .935 L, 94= .6 Lr k,. first 
Information Report is admissible under sec 32 
(i) where it is the statement of a person who 
is since dead relating to the circumstances of 
the transaction which resulted in death 1030 

L. 450. Statement by deceased before Third 
Class Magistrate not competent to record state 
ment under Cr P. Code, sec. . 64, is yet relevarrj 
under sec. 32 (i). 1930 L. 60. The necessity of 
recording a dying declaration arises only when 
the hopes of life of the man are given up. 52 
G.L.4 425 ; Where the case for the prosecu- 
Uon depends upon the deathbed statement of 
a man vyho was admittedly kept back from 
hospital m order to be instructed about h™ 
statement and it ,s also shown that Ws 
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statement regarding witnesses to the occurrence 
was false, his declaration cannot be relied 
upon for convicting the accused named by 
him. 1930 M.\V.N. 1211. See also 32 L.W. 

940 — 59 M.L.J. 876. (A dying declaration is 
relevant evidence under sec. 32, but it is not 
entitled to any peculiar credit.) A statement 
falling under sec. 32 (i) may be made before 
the cause of death has arisen or before the 
deceased has any reason to anticipate being 
killed. A statement by the deceased that he 
is proceeding to the spot where in fact he was 
killed later, or as to his reasons for so pro¬ 
ceeding or that he had been invited by a 
particular person to meet him, or that he 
was going to such person would each of them 
be circumstances of the transaction, and would 
be so whether the person, was unknown, or 
was not the person accused. Such a state¬ 
ment might indeed be exculpatory of the 
person accused. The “circumstances of the 
transaction” must have some proximate relation 
to the actual occurrence, though, as for instance 
in a case of prolonged poisoning, they may 
be related to dates it a considerable distance 
from the date of the actual fatal do.se. The 
“circumstances” arc of the transaction which 
resulted in the death of the declarant; it is 
not necessary that there should be a known 
transaction other than that the death of the 
declarant has ultimately been caused, the con¬ 
dition or the admissibility of the evidence 
being that “the cause of (the dcclarant^s) 
death comes into question.” 66 I.A. 66=43 

G.W.N. 473=*939 P-G. 47 = (t 939 ) * M.L.J. 
756 (P.C.). Where the statements arc as to 
the circumstances of the transaction which 
resulted in the death of the person making 
them, they are admissible under sec. 32 (i), 
in a case in which the cause of that person’s 
death comes into question, and it is immate¬ 
rial that the person who made them, was not 
at the time when he made them under 
expectation of death. The nature of the pro¬ 
ceedings in which the death comes into ques¬ 
tion also does not matter. It need not 
necessarily be a proceeding on a charge of 
murder or homicide. It may be even a civil 
action. 190 I.G. 849=1940 N.L.J. 459=1940 
Nag. 340. 

Under sec. 32 it is only statements made by 
the deceased as to the cause of his death or 
the circumstances of the transaction that 
resulted in his death which can be admitted. 
The circumstances must be circumstances of 
the transaction; general expressions indicat¬ 
ing fear or suspicion, whether of a particu¬ 
lar individual or otherwise and not directly re¬ 
lated to the occasion of death cannot be 
admissible. Statement by the deceased which 
provide nothing more than grounds for sup¬ 
posing that the deceased suspected the accused 
of having betrayed a relation of his in a 
civil suit which are in no way associated 
with the actual murder cannot be admitted 
under sec. 32 and must be excluded. Even 
if the accused docs not object to such evi¬ 
dence, it must be excluded. At any rate it is 
the duty of Public Prosecutor to see that such 
wholly inadmissible evidence is not placed 


before the Gourt. 1940 M.W.N. 937=52 
L.W. 495= (1940) 2 M.L.J. 715. See also 
1941 P.W.N. 255=22 Pat.L.J. 327=1941 Pat. 
362; 1941 Mad. loi; I.L.R. (1941) Nag.no. 

A statement made by a person who is dead 
as to the cause of his death is evidence not¬ 
withstanding that he was not under expecta¬ 
tion of death when he made it. Such a jstate- 
ment docs not necessarily require corrobora¬ 
tion. It is not possible to lay down any hard 
and fast rule as to when a dying declaration 
should be accepted, beyond saying that each 
case must be decided in the light of the other 
facts and the circumstances, but if the Court, 
after taking everything into consideration, is 
convinced that the statement is true, it is its 
duty to convict notwithstanding that there 
is no corroboration in the true sense. The 
Gourt must, of course, be fully convinced of 
the truth of the statement. I.L.R. (1940) 
Mad. 158=1940 Mad. i96=(i94o) i M.L.J, 
124 (F.B.). See also 1940 M.W.N. 163. It is, 
no doubt, improbable that a man who has 
been stabbed and has been able to recognize his 
assailant would omit to name the actual assail¬ 
ant and instead give the name of some other 
person. But in cases where the assailant has 
not been recognized, the Court must not ignore 
the possible temptation that there may be, 
if one has grounds for suspecting any person, 
to name that person as having been actually 
and positively identified. The danger of this 
kind of wrong identification has to be borne in 
mind in dealing with what are called dying 
declarations. There is no absolute rule that a 
dying declaration should not be acted on for 
the purpose of convicting an accused person 
even if uncorroborated provided that the Court 
is fully satisfied that it is true. But before so 
acting on it the Court will apply to it every 
test of its genuineness and good faith which it 
is possible in the circumstances of the case to 
apply. Special caution is needed in dealing 
with a dying declaration when the prosecution 
evidence show's signs of attempt to improve 
and develop it at successive stages, or when 
there is serious room for doubt as to whether 
the contents of the dying statement include 
matter suggested to the deceased by the out¬ 
siders. 194 I.G. i86. Where the statement in 
question was said to have been made months 
before the alleged murder, heldy that it could 
hardly come within the terms of sec, 32, 174. 

I.G. 36 = 66 G.L.J. 196= 1938 C. 125. 

Dying Declaration—When not Admissible. 
—A statement by a dying person not about 
the circumstances of his death, but about a 
dacoity that was taking place at the time of his 
death is not admissible under sec. 32 (1) in a 
trial for the dacoity. Nor can those statements 
be admissible under sec. 32 (3) unless they 
would have exposed him to criminal prosecutioiu 
20 I.G. 990= 14 Gr.L.J. 510. A dying decla¬ 
ration which contradicts itself in its various 
parts is inadmissible. Even if it is admissible 
its evidentiary value is negligible, 108 I.G, 
526. It is not safe to base a conviction on the 
dying declaration of the deceased, when the 
other evidence in the case is tainted and has 
to be rejected. 150 I.G. 819=11 O.W.N. 85 * 
— 1934O. 405. See also 164 I.G, 139=37 Or. 
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Such statements are relevant whether the person who made them wa<: or 
was not, at the time when they were made, under expectation of death and vvhat- 

cause of his death comes 

into question. 


NOTES. 

LJ-990= 1936 R. 324; 176 I.C. 683= 1938 R. 
282. A dying declaration which comes under 
sec. 32 (i) of the Evidence Act from the point 
of view of admissibility, should not be put on 
a different footing from any other piece of 
evidence, so far as the appraisement of its 
evidentiary value is concerned. It is always a 
question of fact as to whether it should be 
relied upon or not. Merely because a part of 
the statement is untrue, it does not follow 
that the rest of the dying declaration also 
should be discarded and disbelieved. If a tri¬ 
bunal finds that a part of it is concocted, it 
would decline to belie\’e the rest of it with¬ 
out corroboration; but the Court or the 
jury is not debarred from accepting the rest. 
Declaration of this type ought to be corro¬ 
borated. 40 C.W.N. 1377=1936 C. 793; 
^938 R. 282 ; 1941 Mad. 290 ; 1941 Pat. 

409- 

DYING Declaration, Proof of.— 160 I.C. 
597=1936 R. 42. A statement of a deceased 
person recorded in the absence of the ac¬ 
cused is not admissible under sec. 33. Nor 
is it admissible under sec. 32 (i) unless it is 
proved by the Magistrate who recorded it or 
by some one who heard it made. 20 I.C. 220 
= 14 Cr.L.J. 396. Where a dying declaration 
has to be proved by a Magistrate it is un¬ 
necessary for him to repeat the record 
seriatim in his evidence if he is satisfied that 
it was correctly recorded; it is sufficient for 
him merely to refer to the record and testify 
to its correctness, and that it was made by 
the person and under the circumstances in 
question. 1941 Rang.L.R. 258=1941 Rang. 
301. The dying declarations of a deceased 
person are admissible under sec. 32 (i). The 
only satisfactory and reliable way of proving 
the dying declaration of a deceased person is 
to let the person who recorded it or in 
whose presence it was recorded directly prove 
the writing itself. Otherwise the proceedings 
would be reduced to a farce. No human being 
can be expected to remember word for word 
what he had written long ago and either the 
witness will have to learn the evidence by heart 
before he enters the witness-box or no dying 
declaration could be proved in a satisfactory 
manner at all. 176 I.C. 471 = 1938 Pesh. 33. 
A dying declaration recorded by a Magistrate 
IS not evidence unless proved by the statement 
of the Magistrate though he is himself the 
committing Magistrate in the case. A Court 
cannot be beyond the rule that every state¬ 
ment placed^ on the record must be properly 
proved. Dying declarations are not covered 
by the provisions of Chap. XLI of the Cr. P. 
Code. 18 I.C. 883=14 Cr.L.J. 131. A dying 
ueclaration reduced to writing but not signed 
by the deponent is not admissible in evidence 
but must be proved by the oral testimony of 

T O ... -KT.. ^3 I.C. 195=10 

iN.L.R. 19. Notes of police officer relating to 


a dying declaration are not admissible in evi- 

deponent, but in 

his memory (Ibid.) Where a statement t 
relevant under the provisions of sec. oo 
Evidence Act, it is not inadmissible by reason 
of the fact that the magistrate who record^ 
It was not competent to record of a witness 
under sec. .64, Cr. P. Code. 194, Ranri ^ 

258-1941 Rang. 301. Witnesses should®not be 

allowed to prove a dying declaration as R it is 
a substantial piece of evidence in the case 
The relevant fact to be proved is the stile 
ment made and that statement is no 
docmnent made by the Magistrate. 67 IC 

577 1924 L. 12. The only way of proving a 

dying declaration is by the evidence 
witness who heard it made the vXe. 
at liberty to refresh his"^et%'br eferdnl 
to the note made by him and reld ove" b5 
him at or about the time the statemem ■ 
made^ .924 L. 12. also \gTT, 8 -ll 
I.C 685 ; ,930 L. 450. The method of pm^^' 
a dying declaration is by examining hi 
person who recorded the statement as to what 
the deceased said or to examine some person 
or persons who were present at the time and 
heard the statement being made. Such™ state¬ 
ment should go m as a whole or not at all 
The Judge cannot admit portions of it • anH 
opportunity should be given to cross-ex’amite 
he person. ,930 C. 228. A dying deckra- 
tion recorded by a Magistrate should be proved 
before it can be accepted as evidence and the 
fact that the Magistrate was the committing 

Magistrate makes no difference. 17 PR mr? 
(Cr.) = i4l^. 417. Dying declarations are not 

covered by Gh. XLI of the Cr. P. Code to enable 
them to be admitted without proof (Ibid i 
A dying declaration made after receiVine ex^ 
treme function should generally be believed to 
be true and acted upon. 12 I.C. 206=12 
L.r.L.J. 520. See also 194^ Mad. 290 The 
questions and the signs made in reply bv a 

person unable to speak, taken together mieht 
properly be regarded as a “verbal statement” 
made by a person as to the cause of the 
death within the meaning of sec. 32 and are 
therefore admissible in evidence. 40 a 

= 1 T 409 "®Gestures 

made before the death by the person murdered 
are admissible in evidence, but the opinion " f 
the witnesses as to the meaning of such ees 
tures IS not evidence, the interpretation of 
the gestures being for the Court alone i P 
401 = 71 I.C. 353. See also 38 Bom.L.R.' ftifi^ 

m I.C 833= 1938 P 153. (Signs and gesLll 
admissible m evidence.) It is safer to relv n 
the dying declaration rather than on the^ 
information report, for a great sanctity k 
attached to the former as it is expected th f 
the person who is on the verge of 

tell the truth. .78 I.C. 348=1938 OWn’ 
1103. An injured man who is waiting to 'be 
operated on should not be subjected to any! 



2452 


The Qvil Court Manual (Imperial Acts). 


i[S. 32 


(2) When the statement was made by such peison in the ordinary course 

of business, and in particular when it consists of any 
or is made m course of entry or memorandum made by him in books kept in 
business; ordinary course of business, or in the discharge of 

professional duty ; or of an acknowledgment written or signed by him of the 
receipt of money, goods, securities or property of any kind ; or of a document used 
in commerce written or signed by him ; or of the date of a letter or other docu¬ 
ment usually dated, written or signed by him. 


NOTES. 

thing like a third degree cross-examination, by 
the Magistrate who records his dying deposi¬ 
tion ; but the Magistrate should not content 
himself with merely recording the statement 
made by the injured man ; he should ask him 
such simple questions as may occur to his mind 
in order that the dying deposition may be an 
account of some value. 176 I.C. 683=1938 
R. 282. 

Suicide. —The accused were charged under 
sec. 330, Indian Penal Code, with having, for 
the purpose of extorting a confession, caused 
hurt to one R, who committed suicide owing 
to the ill-treatment. Held, that ill-treatment 
was the cause though not the direct cause of 
the suicide and although the accused were not 
legally responsible for the suicide, the whole 
affair, ill-treatment, and subsequent suicide, 
being one transaction the statement of the 
deceased was admissible under sec. 32 (i). 
20 P.R. 1916 (Cr.) = 35 I.C. 998. Where a 
woman raped made a statement to her rela¬ 
tive shortly after and committed suicide about 
three days after the occurrence, rape not 
being the cause of her death, her statement 
is not admissible under sec. 32 (i). 1930 

M.W.N. 702. Statement in a will that one X 
left a certain house is not admissible to prove 
adverse possession. 80 I.C. 118. 

Capacity of victim to make declaration. 
—Where a deceased received a spear wound 
which penetrated the chest wall on the right 
side, went through the ribs, through the 
diaphragm, penetrated the right lobe of the 
liver, completely penetrated the whole liver 
and came out of the left lobe of the liver and 
then went through the stomach and finally 
through the ribs on the left side of 
the chest and through the chest wall. 
Held, that there was great difficulty in 
believing that the deceased could possibly 
have lived for two hours after receiving an 
injury of this description, much less could have 
been conscious. The probability of his ever 
living to make a dying declaration two hours 
later were too remote to be considered. 174 
I-G. 973 = 39 Cr.L.J. 508=1938 L, 268. See 
also 174 I.C. 989=1938 L. 262. 

Sec. 32 ( 2 ).—The expression “m the course of 
business*' in sec. 32 (2) means in the way that 
business (which may be of a purely private or 
€ven trivial nature) is conducted. It has no 
connection with a course of business, which 
suggests a series of acts of business; the section 
would therefore apply to an act or acts of a 
simple and private nature. 167 I.C. 30=44 
L.W. 681 = 1937 M. 19. The expression “state¬ 
ment made in the ordinary course of business’* 

. in sec. 32 (2) means a statement made during 


the course not of any particular transaction of 
an exceptional kind, but of business or pro¬ 
fessional employment, in which the deceased 
was ordinarily or habitually engaged. 65 C.L. 

J. 603. Where it is proved that a writer of 
some accounts kept in the regular course of 
business is absconding and cannot be found, 
the entries in the accounts are relevant evi¬ 
dence under sec. 32 and sufficient to charge a 
person with liability, i L.W. 136=22 I.C. 627, 
Where the writers of the account books pro¬ 
duced by a plaintiff are alive and in his service, 
but are not examined by him, the books can¬ 
not be said to have been duly proved as 
required by law, and are inadmissible in evi¬ 
dence. 152 I.C. 468=11 O.W.N. 1323. In 
case of death of attestors the written statement 
of deceased bond-writer as to signing by at- 
testators is admissible. See 19 C.W.N. 1148= 
22 I.C. 654. Collection papers—Admissibility 
of. See 6 I.C. 369. “Court of business,” 
meaning of. see 4 Bur.L.T. 185 = 11 I.C. 854; 
13 C.W.N. 71=5 I.C. 376. See also 1941 Gal. 
* 93 - Value of an incomplete record of a 
deposition, See 22 M.L.J. 453. An endorsement 
on the cover of a registered letter that the 
cover had been tendered to the addressee on a 
certain date and had been refused by him is at 
best a record of statement by the peon and 
would be admissible either under sec. 32 (2) 
or sec. 33 of the Act if the requirements of 
those sections arc complied with. Otherwise the 
post peon must be called to prove the facts 
relied on as being evidence of the endorsement. 

19 C.W.N. 489 = 26 I.C. 962. Statement of 
the deceased’s grandfather as to age—Admissi¬ 
bility of. See 38 B. 61 = 12 I.C. 551. See also 

20 G.L.J. 302. A statement made by a father 

before a Government Talisildar as to the age of 
his son is relevant to prove the age of the son. 
9 M.L.T. 220 = 9 LG. 324. (25 M. 183—11 

M-k J- 3791 20 G. 758, Foil.) A deposition 
made by a Patwari of a village in the course of 
the enquiry relating to the Revenue Settlement 
under the Bengal Regulation docs not come 
under the provisions of sec. 32 of the Evidence 
Act and consequently inadmissible in evidence. 
9 P.L.T. 679=1928 P. 429. Where Jama 
Wasil Baki papers were proved to be 45 years 
old, the Court might presume that the writer 
was dead at the time they were produced and 
that the same might be admissible in evidence 
under sec. 32 (2). 55 C. 1216. See also 1941 
Cal. 41; 44 C.W.N. 993=1940 Cal. 524=*1» 
L.R. (1940) 2 Gal. 559. The Zemindari papers 
can be used as independent evidence, provided 
they are brought within sec. 32 (2) of the 
Evidence Act by showing that the persons who 
prepared them are dead or cannot be found, 
but the weight to be attached to them must 
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(3) When the statement is against the pecuniary or proprietary interest 

of the person making it, or when, if true, it would 
maker interest o expose him or would have exposed him to a criminal 

prosecution or to a suit for damages. 


NOTES. 

depend on circumstances. ii P. 701. 
Chowhuddibandi or boundary papers of Zemin- 
daries were filed by the zemindars in 1799 in 
pursuance of a duty. They are, therefore, 
admissible under sec. 32 (2), the persons making 
the statements contained in them being dead. 
44 C.W.N. 935= 1941 Cal. 193. A receipt exe¬ 
cuted by a deceased person who stood in the 
relation ^ of cousin to the parties gave the 
boundaries of an adjacent plot. Held^ that the 
document was admissible under sec. 32 of the 
Evidence Act as a statement made by a de¬ 
ceased person in the ordinary course of his 
business. 1928 O. 248. Entries made by the 
Amin in the Khatian and chitla must be taken 
^ have been made in the ordinary' course of 
business and admissible under sec. 32, sub¬ 
sec. {2). 55 C. 1070=1928 C. 448. Report 

subnaitted by^ a process peon who is dead re¬ 
garding service of notice is admissible. 1933 
P. 658. Evidence recorded under Fugitive 
Offenders’ Act is admissible. 112 I.C. 673. 
Statements of living persons who had not been 
examined as witnesses are inadmissible. 5 O VV 
N. 1111 = 1929 O. 113. 

Sec. 32 ( 3 ): Recital as to ownership.— 
Recitals iri document relating not to suit land 
hut to neighbouring land—Not admissible. 8 
I.C. 268=1910 M.W.N. 668; 16 C.VV.N. 252 
= 12 I.C, 149; II A.L.J. 139=18 I.C. 752. 
^ee also 99 I.C. 910=1927 C. 234. Part of 
statement against pecuniar^' interest—Entire 
statement, admissible. 42 C.W.N. 359. As to 
admissibility of recitals in documents between 
grangers regarding boundaries of lands, see 45 
55=1926 C. 948; 44 C.L.J. 582=1927 
C. 230 and cases cited therein; 1028 C. 63; 1033 
P. 636=145 I.C. 944; 152 I.C. 829=1934 P. 

30 L.VV. 422 (not admissible). It is well 
established that a recital of a boundaiy in a 
document between third parties is not ordi¬ 
narily admissible to prove possession or title as 
against a person who is not a party to the 
document. This rule is subject to exceptions. 

nch a statement can, for instance, be admitted 
under sec. 32^ (3), when it is contained in a 
ocument against the proprietary interest of the 
person making it, when the executant of the 
ocument is dead. So also when the executant 
o the document containing the recital as to 
oundary is himself a witness in the case, it can 
e admitted as' a contemporaneous statement 

evidence under sec. 157. 
94 M.W.N. 80=51 L.W. 509=1940 Mad. 
450. A road-cess return filed by a Hindu 
widow under sec. 95 of the Bengal Cess Act is 
admi^ible under this section. 18 C.L.J. 633 = 

2- I.L.. 594. 

itc ^ AGAINST INTEREST.— What is, and 

Its admissibility, j M.W.N. 368= 

also tfn^ 542=45 C.L.J. 138. i-.. 

^ il, 'n ^',’ 9 ; 18 I.C. 989; 1929 

32 (3), in order to deter- 
'whether a certain statement is against 
pecuniary or proprietary interest of the 


person making it, we must look to the statement 
itself and not to the nature of the transaction 
in the course of which the statement is made. 
An assertion in a deed of gift by the donor 
that the subject-matter of the gift is his pro¬ 
perty can by no stretch of reasoning be held 
to be a statement against the pecuniary or pro¬ 
prietary interest of the donor. 184 I.C. 246 = 
12 R.P. 235 = 20 Pat.L.T. 877. See also 53 L. 
W 731 = 194, Mad. 666=(,g4i) , M.L.J. 754. 
ouD-cl. (3) ot sec. 32, read with the opening 
words of the section is to the effect that a 
statement made^ by a person who is dead is ad¬ 
missible in evidence when the statement is 
against his pecuniary or proprietary interest. 
(1941) I M.L.J. 754. The sanctity attaching 
to a statement by a person who is dead on the 
ground that it w-as against his interest to make 
It must depend upon the measure of that inte¬ 
rest, and when it appears that the statement 
was probably to the immediate interest of the 
person who made it, the fact that more re¬ 
motely It was against his interest does not afford 
much guarantee of its truth. LL.R. (1030) 
573=183 I.C. 67=1939 Sind 145. A 
statement in a sale-deed by the executant that 
he was liable for a particular amount is a 
statement made against the pecuniary or pro¬ 
prietary interest. 30 N.L.R. 192=1934 N. 106 
In a divorce suit filed in India by the husband 
on the ground of adultery*, a letter written to 
him by the co-respondent who lives in England 
admitting adultery with the respondent, is ad¬ 
missible in evidence, as the admission of adul¬ 
tery would have exposed him to a criminal 
prosecution. 150 I.C. 445=1934 A. 618 (S.B.). 
An isolated piece of paper or memorandum 
made by a person who is dead, for his own in¬ 
formation, about his property, which is not 
made by him in the ordinary course of his 
business and which is not one of a continuous 
series of acts, and which contains nothing 
against his pecuniary interest and does not ex¬ 
pose him to a criminal prosecution or a civil 
suit, is not admissible under sec. 32. LL.R. 
(1940) Kar. 334=191 I.C. 111 = 1940 Sind*i73.' 

Statement as to relationship. —Prior state¬ 
ment by mother that she was the concubine 
of alleged father—Admissibility in evidence. 
10 I.C. 188. Admission of one co-plaintiff or 
co-defendant, evidence against other. 33 M.L J 
180=44 LA. 201=40 A. 159 (P.C.). Although 
under sec.32 (3) a confession made by a deceased 
conspirator after he had rendered himself liable 
to criminal prosecution is not admissible, yet 
when general evidence of the existence of a'con¬ 
spiracy of which the deceased was a member 
has been given, such a statement is admissible 
under sec. 10 of the Act. 33 C.W.N. 1015. The 
principle upon which a statement made by a 
dead person against his pecuniary or proprietary 
interest is regarded as admissible in evidence is 
that in the ordinary course of affairs a person 
is not likely to make a statement to his own 
detriment unless it is true. But a statement 
made by the deceased widow in proceedings to 
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(4) When the statement gives the opinion of any such person, as to the 

existence of any public right or custom or matter of 
opinion as to public or general interest, of the existence of which, 

matt'ers "f‘generarinter’est”; if i^ existed, he would have been likely to be aware, 

and when such statement was made beiore any con¬ 
troversy as to such right, custom or matter has arisen. 

(5) When the statement relates to the existence of any relationship ^[by 

blood, marriage or adoption] between ‘persons as to 
or relates to existence of whose relationship ^[by blood, marriage or adoption] 
re a 10ns ip , person making the statement had special means 

of knowledge, and when the statement was made before the question in dispute 
was raised. 


LEG. REF. 

^ These words were inserted by Act XVIII 
of 1872, Sec. 2. 

NOTES, 

obtain mutation of names in the register in 
favour of the adopted boy was not against her 
pecuniary or proprietary interest and was not 
admissible under sec. 32 (3) of the Evidence 
Act. 57 I.A. 14= 1930 P.C. 79^=58 M.L.J. 446 
(P.C.). See abo 14 R. ii = i6 I.G. 387=1936 R. 
5. A statement by a deceased member of an 
undivided Hindu family resident in Bengal that 
he is governed by the Mitakshara school of 
Hindu Law is admissible in evidence under 
sec. 32 (3), being a statement against his pro¬ 
prietary interest in properties possessed by him. 
It necessarily implies that his rights were 
limited by the rights of the other coparceners 
and that he had not the free and unrestricted 
power of disposal. 43 C.W.N. 395. See abo 
1939 Sind 145 = 1.L.R. (1939) Kar. 573. (State¬ 
ment as to status in the will of the deceased). 
Where in a cancelled will the testator has made 
a statement in the interests of other persons, 
his sons, against his own interest it is admissi¬ 
ble under sec. 32(3). 1939 N.L.J. 421 = 1939 
N^. 274. 

Sec. 32 ( 4 ).—Sec. 32 (4) allows evidence 
of opinion in respect of any matter of public 
or general interest, the test being whether the 
deceased person expressing the opinion was 
likely to have had knowledge. In the case of 
the Mahants, even if they may have had 
knowledge by means of oral tradition handed 
down from Mahant to Chela, the opinion 
would be relevant but not particular facts. 12 
L. 497=1931 L. 161. See abo 16 P. 258 = 
1937 P.G. 69= (1937) 2 M.L.J. 631 (P.C.) 

(QuesUon of limits of a particular revenue 
mahal not in question of public right or 
general interest.) Statements of deceased 
persons as to the existence of a family custom 
are admissible in evidence under sec. 32 (4). 
8 Luck. 445=1933 O. 246. Where the ques¬ 
tion related to the local usage relating to the 
deep stream boundary rule, one of the witnesses 
who was the Ziladar for 36 years stated that 
such custom prevailed from time immemorial, 
that he was told about it by the former 
Sarabarakar and a tenant, both of them, since 
dead. Held^ that such evidence was admissible 
under sec. 32, GI. (4), 146 I.G. 795=1933 A. 
376. See abo 1937 P. 463. (Custom of land 
tenure). Statement of deceased as to custom— 
Family custom made after controversy—Ad¬ 
missibility of. 42 C. 532 = 27 M.L.J. 373 


(P.C.). Where the question was whether 
certain property wzis dedicated to a wakf and 
certain documents which related to the neigh¬ 
bouring lands and which contained recitals as 
to the character of the suit property were put 
in, heldy that they were admissible in evidence 
under sec. 32 (4). 33 C.W.N. 439=1929 G. 533. 

Sec. 32 ( 5 ).—Sec. 32 (5) only requires that 
the statement tendered in order to be admissible 
under it, must be one made by a person who 
had special means of knowing the relationship 
to which it relates, and that it must have been 
made ante litem motam. These are the only two 
pre-requisites to the admission of the statement. 
It is not further necessary that the statement in 
question should also be relevant to the matter 
in issue in respect of which it was made. It is 
also immaterial whether it was made in a judi¬ 
cial proceeding or otherwise. 167 I.G. 346= 
1937 P.C. 101 = (1937) I M.L.J. 646 (P.C.). 
See abo 1939 A. 61. Recital in deeds how far 
evidence. 25 M.L.J. 373=19 LG. 740, Illus¬ 
tration to sec. 32 shows that the relation¬ 
ship which may be proved by the statement 
of a deceased person may be relationship of 
the person making the statement. 25 M.L.J. 
373. See abo 163 I.G. 770=1936 O. 340. 
Witnesses should not be permitted by Court to 
give their testimony as to matters which could 
not be within their own knowledge without 
first stating the source of their information. 
They should be required to prove the state¬ 
ments relied upon with proper particularity 
and with due attention to the requirements that 
the person making the statement had special 
means of knowledge. The evidence of a 
family bard as to the relationship of parties is 
J)rima facie inadmissible if it relates to events 
long before his birth, as it is hearsay. 17® 
I.G. 464=40 P.L.R. 162=1938 L. 303.^ See 
abo 189 I.G. 325. Where the question at issue 
is whether a certain person died issueless, a 
statement of a deceased that that person died 
issuelcss amounts to a statement relating to the 
existence of a relationship by blood, bccai^ 
the question whether that person left a son in¬ 
volves the question whether there is any blood 
relationship between him and the person who 
claims to be his son. The existence of anv 
relationship within the meaning of sec. 3a (s) 
includes the non-existence of such relationship. 
If a statement relating to the existence of such 
relationship is evidence under that sub-section, 
any statement which implies that there is no 
existence of such relationship between two per¬ 
sons also comes under that sub-section. 191 
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(6) When the statement relates to the existence of any relationship ^[by 

or is made in will or deed ^^option] between persons deceas- 

relating to family affairs ; any will or deed relating to the 

. r . family to which any such deceased person 

belon^ged or m any family pedigree, or upon any tombstone, family portrait 

or other thing on which such statements are usually made, and when such statement 
was made before the question in dispute was raised. 


LEG. REF. 

^These words were inserted by Ac X ./’ ({ 
of 1872, sec. 2. 

NOTES. 

1.0.674=1941 Pat. 205. Statements ofwitnes- 
ses in a prior suit regarding the adoption of 
a party cannot be admitted in evidence in the 
subsequent suit in respect of the same ques¬ 
tion of adoption as they cannot be said to 
have been made before the question in dispute 
was raised. 55 M. 40=1932 M. 198=62 M.L. 

273 = 1939 Mad. 446 = (i939) 

1 M.L.J. 227. A statement by a deceased 
peison that there was a marriage between him 
and a certain woman is admissible in evidence 
for the purpose of proving the legitimacy of his 
children under the provisions of sec. 32, sub¬ 
sec. (5) as a statement as to marriage. The 
doctrines of Mahomedan Law do not exclude 
evidence of this nature and the Evidence Act 

55 139=^933 A. 329. Statement 

of deceased that his consent to adoption was 
purchased^ how far evidence. 39 M. 12=18 
I.C. 989; 160 I.C. 332=19360. I. State¬ 
ment of deceased members of a family regar¬ 
ding family histor)' and seniority of members 

IS admissible, i Luck. 97=19270. 278. See 
also 1941 Rang.L.R. 445=1941 Rang. 276. 
(Statement by a Burman Buddist that his 
property would go to a particular person). 
Evidence of a mirasi, who is a hereditary 
family bard, is admissible to prove pedigree. 
58 LA. 188=12 L. 336 = 60 M.L.J. 583 
(P.C.). So also the evidence of a Hardwar 
purohit. 133 I.C. 874=32 P.L.R. 696. See 

h I-C. 464=1938 L. 303. Entries in the 

u 1 j priests at a place of pilgrimage 

should be accepted with care. The produc¬ 
tion of books before the trial Court is essen¬ 
tial, and the probative value of such entries is 
considerably reduced, if they are not placed 
before the trial Judge. 141 I.C. 622=1934 
-resh. 78. See also 39 P.L.R. 370=1937 L. 
599 * Statement as to commencement of rela- 
aP when can be' admitted. 20 

T K ^ t22 = 2I G.L.J. 96 = 27 I.C. 739; 1941 

Lah. 73. Fosterage is not relationship within 
bis section. Hearsay evidence of fosterage is 
not admissible under the section to prove the 

fosterage. 24 I.C. 643. Pedigree— 
Admissibility. See 30 A. 510=5 A.L.J. 701 = 

3 G.W.N. I (P.C.). See also 37 A. 600; 1931 
• *77=8 O.W.N. 349. It is the duty of the 
party producing a witness on the question of 
pedigree to elicit from him, if it is a fact, that 

♦if from a person deceased so as to fulfil 

the requirements of sec, 32 (5). 1934 A. 117= 

* 5 * I.C. 338. A pedigree in a Settlement 
, admissible in evidence upon proof that 

® making the statement contained in 

c pedigree was dead and had special means 


of knowledge. 10 I.C. igq; 8 LC. 728. See 
also 25 LC. 823; 105 LC. 26. A pedigree filed 
lor purposes of preparation of khewat more than 
30 years before, when there was no contro- 
respect of it,_ is admissible under sec. 
32 (5) when all the signatories to it are dead. 
14 LC. 1041 = 1934 O.210. Pedigree tablere- 
lied ori m a suit of 1864 was held to be not 

admissible under sec. 32. 15 L. 688=1934 L. 
2 d 3 (2). Statement as to relationship made by 
a dead member of the family who had special 
means of knowledge in respect of the relation¬ 
ship of the parties at a time before the question 
m dispute was raised is admissible to prove cor¬ 
rectness of the pedigree. i94iLah. 73. A horos¬ 
cope prepared motem by an astrologer, 

dead at the time of suit, whose handwriting 
had been proved by a near relation of his 
and who used to prepare horoscope for others 
in the village and consequently must be taken 
to have special means of knowledge of the 
date of birth of a party is admissible. ^6 C 
W.N. 838. See also 174 LC. 756=1938 G. 43’ 
A horoscope which is not spoken to either by 
its writer or by one who had special means 
of knowledge as to its correctness is inadmis¬ 
sible in evidence. 38 M. 166 = 24 M.L.J. 517 
= 19 LC. 452; 174 LC. 756=1938 C. 43. A 
settlement pedigree can be admitted in 
evidence either under sec. 32 (5) or under 
sec. 35. If the settlement pedigree is one 
signed by the members of the family, it would 
be admissible under sec. 32 (5) as statements 
of deceased persons as to relationship since 
such statements would be considered to be of 
these persons having special means of know¬ 
ledge. It must, however, be proved that state¬ 
ments were made by them at a time when 
there was no dispute as to the pedigree set up. 
If, however, the pedigree is not signed by the 
members of the family, but is prepared by 
the settlement officer himself after proper 
enquiry and bears his signature, it can be 
admitted under sec. 35 of the Act, as an entry 
in a public record stating a fact in issue and 
made by a public servant in the discharge of 
his official duties. 4 Luck. 39=1929 O. 129. 
See also (1937) 2 M.L.J. 772 (P.G.). Before a 
pedigree or table of relationship can be admit¬ 
ted in evidence, it must be shown that it is a 
statement made by a person having special 
means of knowledge and made before the 
question in dispute had arisen. 43 Mys.H.C. 

R. 21 = 16 Mys.L.J. 137. Statements made by 
a person who is dead as to the name of her 
mother and other relations (except her husband) 
are admissible under sec. 32 (5), in a charge 
under sec. 368,1. P. Code. 120 I.C. 81 = 1929 

S. 250. A recital in a testator’s father’s will 
mentioning the age of the testator is admissible 
to prove the age of the estate. 1929 S. 250 
Seealsoie^ LC. 523=1936 O.W.N. 1167=1935 
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or in document relating to 
transaction mentioned in sec¬ 
tion 13, clause (ff) ; 


(7) When the statement is contained in any 
deed, will or other document which relates to any 
such transaction as is mentioned in section 13, clause (c). 


NOTES. 

O. 170. Hut frr 4 S.L.R. 225=10 I.C. 967 
(25 M. 183: 20 C. 758; 24 M.L.J. 49, Foil.). 
An entry in tlie scholars’ register made by the 
father, since deceased, as to his son’s age would 
be admissible. 5 O.VV.N. 1111 = 1929 O. 113: 
i6j I.C. 523=-. 1936 O. tyo. .So also statements 
of deceased’s father as to approximate date of 
birth of his .son. 165 I.C. 523—12 Luck. 606 
“*937 O- *70* The words “relating to the 
existence of any relationship” arc wide enough 
to include statements about the birth and 
death of relatives which events either commence 
or terminate the relationship. A statement in 
a guardianship petition made by a person’s 
aunt that he tvas born on a certain clay and 
that she was his aunt is admissible in evi¬ 
dence as it relates to the existence of rela¬ 
tionship. 20 G.L.J. 621=28 I.C. 595. State¬ 
ment as to age of adopted son by adoptive 
mother—Admi.ssibility, 149 I. C. 781= 1934 

A.L.J. 318=1934 A. 406 (F. B.). A state¬ 
ment put in during the inam enquiry by a 
vakil on behalf of certain inamdars though not 
signed by them may be presumed to be auth¬ 
orised and is admissible as evidence of the 
genealogical tabic contained therein. 55 M. 
4®—*932 M. 198 = 62 M.L.J. 116. Statements 
of deceased relatives, servanl.s, and dependents 
are admissible, for proving family relationship. 
In every case it is a question of fact if the 
person who made the statement had special 
means of knowledge. 55 M, 40. Statements 
after dispute arose arc not admissible. See 25 
A.L.J. 861. On this clause, .ffc also 22 A.L. 
J* 657 = 46 A. 665=1924 A. 575. A statement 
by a deceased pcr.son as to the existence of 
relationship, the person having special means 
of knowledge, and the statement being made 
before the legitimacy of a certain person was 
called in question, is admissible in evidence. 3 
Luck. 416=1928 O. 233; 3 Luck. 326=1928 
O. 3 ^ 7 ‘ filso 1939 Sind 145. Where the 
statement of witnc.ss giving the pedigree is 
found to be inadmissible under see. 32 (5), but 
he deposes to facts which establish such treat¬ 
ment as is contemplated bv see. 50, it should 
be admitted to that extent.' 151 1.0.338=1934 
A. 117* Statement made in suit in which the 
issue was the same. See 7 P. 90=1928 P. 
113. Though a person cannot claim a title 
under an unprobated will, he can rely upon 
a statement contained therein indicating the 
relationship of the parties. 7 P. 733=1928 
T- 459 - English Law with regard to evi¬ 

dence or matters of pedigree differs in .some 
respects from the Indian Law. Under the 
Indian Law only such evidence will be admis¬ 
sible which consists of (i) statements by a 
deceased person regarding relationship who 
had special means of knowledge when the 
statements were made before the question in 
dispute was raised, and (2) like statements in 
a will or deed relating to the affairs of the 
family when made before the question in dis¬ 
pute was raised, no I.C. 428 (2) = 1928 P, 
539. See also 163 I.C. 770=1936 O. 340. 


Under the English law the admission of hear¬ 
say evidence in pedigree cases is confined to 
the proof of the pedigree and does not apply 
to proof of the facts which constitute a pedi¬ 
gree. such as birth, death and marriage, when 
they have to be proved for other purposes. 
The Indian law as laid down in sec. 32 is not 
so strict. 1934 A-T.J- 3 * 8=1934 A. 406 (F.B.). 

Sec. 32 {5) AND (6 ): “Family Pedigree.” 
—Meaning of. i Luck. 700. As ordinarily 
understood, a pedigree is an ancient family 
record handed down from generation to gene¬ 
ration and added to, as a member of the 
family dies or is born; but a statement drawn 
upon a particular occasion, for a specific 
purpose, by a member of the family, is not a 
pedigree in the sense in which it is used in 
see. 32 (6) and has to be treated as a mere 
declaration made by the person who made or 
adopted it. 16 Mys.L.J. 137 = 43 Mys.H.C.R. 
21. As to the presumption of genuineness of 
pedigree tables, see 105 I.C, 81; 1928 N. 20. 
WheVe there are a number of pedigrees put in 
by the direct ancestors of parties to the c^c 
and they arc always the same, a fact which 
cannot be due to chance. There is a design 
in the way they arc prepared and that design 
can only have been to give the correct order. 
178 I.C. 950=1038 O.W.N. 1267=1939 Oudh 
17. Entries in Pandas register or note books 
are admissible in evidence upon a question of 
family pedigree but they should be received 
with caution and subjected to severe scrutiny in 
order to guard against the possibility of fabrica¬ 
tion. 15 I.C. 625 [30 A. 510; 35 I.A. 166=18 
M.L.J. 424= 13 C.VV.N. I (P.C.)]. See also 178 
I.C. 950=1938 O.W.N. 1267=193? O. 17. 

Pedigree— Admissibility— Proof ot — Person 
making the statement not known. See 37 A. 600 
= 13 A.L.]. 817 = 30 I.C. 505. See also 
A. 5io(P.C.);8 I.C. 728; 21 I.C. 274; (193?) 
2 M.L.J. 772 (P.C.). Objections to the admis¬ 
sibility of evidence taken at a late stage in 
litigation arc not to be encouraged. The 
proper time to object is at the trial when the 
evidence is tendered. 37 A. 600=13 A.L.J. 
817; 30 LC. 505. See also 30 A. 510 (P.C.); 
8 LG. 274. Statements of deceased mortgagor 
in mortgage deed admissible to prove relation¬ 
ship. 29 I.C. 974. Pandah's bahis arc admis¬ 
sible under see. 32 (5) and (6) and sec. 90 only 
if evidence is led to prove the identity, signature 
and handwriting of the writer. The mere 
fact that such bahi is old is no justification for 
admitting it either under see. 32 {5) and (6) 
or under see. 90. 190 LG. 597 = * 94 ® 

245. A purohil’s statement regarding relation¬ 
ship is admissible only if it comes within the 
four corners of see. 32 (5) and (6) or under 
see. 50 of the Act, 190 I.C. 597 = > 94 ® 

245. 

Sec. 32 (7).—Statements of facts contain¬ 
ed in a will executed by a Hindu coparcener 
to the effect that the properties dealt witli 
in the will arc his self-acquired properties are 
admissible in evidence under sec. 32 (7) *® 
prove the character of the properties. But 
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or is made by several per¬ 
sons and expresses feelings 
relevant to matter in ques¬ 
tion. 


(8) When the statement was made by a number 
of persons, and expressed feelings or impressions on 
their part relevant to the matter in question. 

Illustrations, 


(a) The question is, whether A was murdered by B ; or 

A dies of injuries received in a transaction in the course of whicli she was ravished. Tlie 
question is, whether she was ravished by 5 ; or 

The question is, whether A was killed by B under such circumstances that a suit would lie 
against B by A's widow. 

Statements made by A as to the cause of his or her death, referring respectively to the murder 
the rape and the actionable wrong under consideration are relevant facts. * 

(b) The question is as to the date of TV birth. 

An entry in the diary of a deceased surgeon, regularly kept in the course of business, stating 
that, on a given day, he attended TV mother and delivered her of a son, is a relevant fact. 

(c) The question is, whether A was in Calcutta on a given day. 

A statement in the diary of a deceased solicitor, regularly kept in the course of business that 
on a given day the solicitor attended T at a place mentioned in Calcutta, for the purpose of con¬ 
ferring with him upon specified business, is a relevant fact. 

{d) The question is whether a ship sailed from Bombay harbour on a given day. 

A letter written by a deceased member of a merchant’s firm by which she was chartered 
to their correspondents in London, to whom the cargo was consigned, stating that the ship sailed on 
a given day from Bombay harbour, is a relevant fact. ^ 

(e) The question is, whether rent was paid to A for certain land. 

A letter from TV deceased agent to A saying that he had received the rent on TV account and 
held it at A’s orders, is a relevant fact. 


NOTES. 

being a self-serving statement it will require 
and Justify scrutiny in the light of other evi¬ 
dence in the case. I.L.R. 1937 M. 1012=45 
L.W. 422=1937 M. 538. See also 1939 Sind 
145. The recital in a deed of gift to the effect 
that the executant and her husband have made 
a gift of certain properties to the daughters 
as stridhanam at the time of her marriage and 
that she was executing a formal conveyance in 
pursuance of the oral directions of her husband 
is admissible in proof of the earlier gift in a 
case covered by sec. 32. 61 M.L.J. 887. See 
also 162 I.C. 999=1936 P. 315; 1940 M.W.N. 
963 = 52 L.W. 440 (Statement as to age of testa¬ 
tor written in will by scribe at the instance of 
persons present at the time—and not by testa¬ 
tor—not relevant). Where the validity of an 
adoption made by a person who had two 
aurasa sons affected with leprosy is in question, 
the statement contained in the registered deed 
of adoption setting out that fact as the ground 
for the adoption is admissible in evidence under 
this clause. 54 M. 576=61 M.L.J. 19. 
Statements made before the sub-registrar by 
the deceased attestors to a will are admissible 
under sec. 32 (7) taken with sec. 158, but not 
^der sec. 33, of the Evidence Act. 1933 M. 
W.N. 1148. See also 165 LG. 785=1936 O.W. 
N. 1203=1936 O. 133 (Statement as to sepa¬ 
ration and partition among brothers). A state- 
rnent of a deceased person contained in a deed 
of family settlement to the effect that after the 
death of his father a partition was effected 
amongst the brothers is a statement which is 
tiot admissible in evidence' under sec. 32 (7) 
or under any other provisions of the Act to prove 
separation. The statement is obviously in the 
interest of the person who made it, and he, 
II alive, could not have made use of such an 
admission in his favour nor could his sons do 
165 I.C. 785=1936 O.W.N. 1203=1937 
^ 33 - Sec. 48 read with sec. 60 requires 

308 


that the person who holds the opinion should 
be called as a witness. Statements made by 
deceased persons after the controversy had 
arisen and therefore inadmissible under sec. 32 
are not admissible under sec. 48 or under 
sec. 32 (7). Statements cannot be called in¬ 
stances. 8 Luck. 445=1933 O. 246. Where 
the permanent character of a tenancy is in 
issue and the tenancy would be transferable 
only if it were permanent, every transaction 
of transfer will be relevant under sec. 13 (a) 
of the Evidence Act as a transaction by which 
such permanent right was asserted. Statements 
supporting such permanent right made by dead 
persons in the documents evidencing these 
transactions would, therefore, be admissible 
under sec. 32 (7). 45 C.W.N. 590. 

Secs. 32 ( 2 ) and 34 .~The term “ book ” as 
used in secs. 32 (2) and 34 of the Evidence 
Act implies a collective unity of sheets even at 
the time that the entries come to be made. It 
connotes an intention that it should serve as a 
permanent record. But beyond these two 
ideas, it is not necessary that it should consist 
of a particular number of sheets or that it 
should be bound in a particular way. A 
number of sheets of paper stitched into a 
book before the entries have begun to be 
made, each entry covering both the sheets, 
i.e., the entry beginning on the left page and 
running on into the right page, and kept by 
a creditor as an account of his cash receipts 
and disbursements is a “ book ” within the 
meaning of secs. 32 and 34, judged by the 
standards prevailing amongst Indians who keep 
private books of account not meant for trade 
purposes. Entries in such a book are admis¬ 
sible in evidence under sec. 32 (4) ; and the 
entries to be admissible need not necessarily be 
against the pecuniary interest of the persons 
making the entries. 44 L.W, 467=1936 M 
871. 
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(/) The question is, whether A and B were legally married. 

The statement of a deceased clergyman that he married them under such circumstances that 
the celebration would be a crime, is relevant. 

(,§’) The question is, whether /I, a person who cannot be found, wrote a letter on a certain 
day. The fact that a letter written by him is dated on that day is relevant. 

(h) The question is, what was the cause of the wreck of a ship. 

A protest made by the Captain, whose attendance cannot be procured, is a relevant fact. 

(i) The question is, whether a given road is a public way. 

A statement by A, a deceased headman of the village, that the road was public, is a relevant 

fact. 

0) The question is, what was the price of grain on a certain day in a particular market. 

A statement of the price, made by a deceased Banya in the ordinary course of his business, 
is a relevant fact. 


(k) The question is, whether A, who is dead, was the father of B. 

A statement by A that B was his son, is a relevant fact. 

{/) The question is, what was the date of the birth of A. 

A letter from A's deceased father to a friend announcing the birth of .d on a given day, is a 
relevant fact. 

(m) The question is, whether, and when, A and B were married. 

An enti^' in a memorandum-book by C, the deceased father of B, of his daughter’s marriage 
with yl on a given date, is a relevant fact. 

(«) A sues B for a libel expressed in a painted caricature exposed in a shop window. 

The question is as to the similarity of the caricature and its libellous character. The remarks 
of the crowd of spectators on these points may be proved. 


33. Evidence given by a witness in a judicial proceeding or before any 

person authorized by law to take it, is relevant for 
the purpose of proving, in a subsequent judicial pro¬ 
ceeding, or in a later stage of the same judicial pro¬ 
ceeding, the truth of the facts which it states, when 
the witness is dead or cannot be found, or is incapable 
of giving evidence, or is kept out of the way by the adverse party, or if his presence 
cannot be obtained without an amount of delay or expense which, under the 
circumstances of the case, the Court considers unreasonable : 


Relevancy of certain evi¬ 
dence for proving in .subse¬ 
quent proceeding, the truth 
of facts therein stated. 


NOTES. 

Sec. 33 : Construction. —Sec. 33 must b 
very strictly construed. 31 I.C. 354=17 Bom 
L.R. 590. Affidavit of person who died sub 
sequently and who was not subjected to cross 
examination is not admissible. 1927 M. 507 = 
52 M.L.J. 477. 

Conditions of admissibility of Evidence 
—Per May Oung, J .—The power given b’ 
sec. 33 requires to be exercised with grea 
care and the Court must insist on strict proo 
before holding that the requisite conditions havi 
been satisfied. The Court must also in th« 
judgment or preferably in a separate order 
record the reasons for doing so. i R. 512 = 
76 I.C- 817=1924 R. 209 ^1930 G, 756. Se 
fl/io 25 O.C. 142 = 74 I.C. 860=10 Lah. 837 
1929 L. 542. Under sec. 33 before a certaii 
evidence given by a witness in a judicial pro 
ceeding can be admitted in a subsequent judicia 
proceeding, it must be established that the ques 
tions in issue were substantially the same ii 
the first as in the second proceeding. It is no 
necessary, however, that any specific issue ncec 
have been raised regarding any particular matte: 
in issue between the parties, but the matte 
must have been in issue between them. 49 L 
W. 273=1939 Mad. 446 = (1939) I M.L.J. 227 
See also 1939 Rang. 225. The fact that th< 
coun.sel for accused gave his consent does no 
make any difference. 1929 L. 542. The pro 
visions of this section arc not in any way affec¬ 
ted by .sec. 350 of the Cr. P. Code. loi I.C 
483= 1927 L. 332 (5 L. 115, Doubted). Dcatf 


of witnesses before completion of cross-examina¬ 
tion—Admissibility of deposition in evidence. 
25 A.L.J. 775 = 50 A. 113, See also 31 C.W.N. 
908. On this section, see also 1924 A. 85; 
1925 R. 89. It is the duty of the Court to 
satisfy itself that the presence of the wit¬ 
ness cannot be obtained without an amount 
of delay or expense with it considers un¬ 
reasonable before the statement of the wit¬ 
ness in a previous judicial proceeding can 
be admitted. The mere statement of the 
public prosecutor to that effect is not suffi¬ 
cient. There must be independent evidence 
prima facie the consent of the accused or his 
counsel is presumptive evidence of the absence 
of prejudice. 28 M.L.J. 329 = 28 I.C. 518=39 
M. 449. See also 1930 G. 756 ; 1930 L. 1041; 
1929 L. 542 (the consent of the accused counsel 
is immaterial). But where a witness available 
before Magistrate whose whereabouts not known 
at the sessions trial—Evidence tendered before 
Magistrate can be taken into account. 33 C. 

VV.N. 918=1929 C. 765; 35 C.W.N. 143 

(witness absconding). Evidence taken in trial 
for dacoity is not admissible in a trial under the 
Arms Act. 36 I.C. 480=10 Bur.L.T. 121. 
Evidence taken before Magistrate without juris¬ 
diction is inadmissible in a subsequent trial 
before competent Magistrate. 7 L. 396 = 97 I.C. 
752= 1926 L. 582. As to statement made before 
enquiring Magistrate, 1926 P. 58. See also 
35 P.L.R. 75=1934 L. 212 ; 1934 C. 766. 

Illustrative Gases. —No proceeding is a 
‘judicial proceeding* within the meaning of the 
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Provided— 

_ that the proceeding was between the same parties or their representatives 
in interest : 

7 

that the adverse party in the first proceeding had the right and opportunity 
to cross-examine ; ^ 

that the questions in issue were substantially the same in the first as in the 
second proceeding. 

Explanation.—A criminal trial or inquiry shall be deemed to be a proceedincr 
between the prosecutor and the accused within the meaning of this section. ^ 


NOTES. 

section if it is conducted by a Court which ha^ 
no jurisdiction to undertake it. 54 M. 561 = 
61 M.L.J. 120. Where the Munsif, after the 
examination of a witness, returned the plaint 
subject-matter was above his pecuniary jurisdic¬ 
tion, the evidence of the witness so examined is 
not admissible in evidence in the subsequent 
trial before the Sub-Judge even though the 
witness died in the interval and so could not 
be examined afresh. 54 M. 561. As the person 
against whom proceedings have been instituted 
under sec. 476 of the Criminal Procedure Code 
has no right to cross-examine witnesses during 
that enquiry, the evidence of witness in that 
enquiry, who is not forthcoming at the trial 
started on the result of such inquiry, is not ad¬ 
missible under sec. 33. 34 I.C. 969=17 Cr.L. 
J. 249=18 Bom.L.R. 284 ; also evidence given 
in proceedings under sec. 145, Cr. P. Code, by 
one defendant for another. 30 C.W.N. 254=93 
I.C. 115=1926 C. 705. The deposition of a 
material witness which was relied upon by the 
Judge in his summing up the jury, who resided 
within the jurisdiction and could be procured 
without unreasonable expense and delay is not 
to be admitted under sec. 33 as justice requires 
that such a witness should be examined in 
the presence of the accused. 31 I.C. 354= 
17 ^ Bom.L.R. 590. A mere statement of a 
police officer that a witness is a man of an¬ 
other district and cannot be found is not a 
sufficient ground for the reception of evi¬ 
dence under sec. 33. 41 C. 601 = 26 I.C. t6i. 
At a sessions enquiry an approver was 
examined in chief but the accused were not 
asked then and there to cross-examine him and 
did not in fact dare to cross-examine and he 
med before trial in the Court of Sessions. 
Heldy that it was doubtful whether his evidence 
was admissible under sec. 33 and that in 
Its value was small. 18 I.C. 406=17 
230. Consent of parties to treat 
evidence in another case as evidence in the 
case Legality. See 1914 M.W.N. 930 ; 1927 
M. 1107 = 104 I.C. 518. See also 17 C.W.N. 
^30—18 I.C. 406. In the absence of proof of 
ne circumstances mentioned in the section the 
importing in bulk in a civil suit of deposition 
o Witnesses recorded in a criminal trial is a 
serious irregularity. 39 B. 441=29 M.L.J. 34 

u/k^ i’ (P.C.). See also 106 P.R. 1915. 
Where the interests are identical and then the 
ject of litigation is to advance a common 
aim, evidence given in former judicial pro- 
eeaings can be received in evidence under this 
c ion m a subsequent proceeding even against 
P rsons not parties to the previous litigation. 


28 M.L.J. 669 = 24 I.C. 519. Suit to enforce 
registration of will—^Judgment based on evidence 
adduced before the registering officer and 
treated as evidence in the suit by the consent 
ot parties—Judgment unsustainable. 41 M. 721 
~34 M.L.J. 526=46 I.C. 849, See also 35 M. 
L-J- b57=42 M. 103. Neither the findings nor 
me evidence in ejectment proceedings in 
Revenue Court are admissible in a civil suit to 
recover popession by a person ejected in conse- 
quence of the proceedings in the Revenue Court. 
106 I.C. 313—1928 L. 43. Settlement proceed¬ 
ings before a Settlement Deputy Collector are 
not judicial proceedings and so statements 
made therein as to the existence of a custom 
are not admissible in a subsequent civil suit 
between the parties. 4 A.W.R. 1208= 1935 A 
187. A and B were jointly tried. The depo¬ 
sitions of witnesses in previous criminal pro¬ 
ceedings between B and the complainant are 
not admissible even with the consent of the 
accused’s counsel. 1928 R. 284. In a warrant 
case until the stage provided for in sec. 256 is 
reached the accused has no right to cross- 
examine and consequently the evidence of a 
witness given before framing of the charge is 
not admissible under sec. 33. 1929 Cr.C. 660 

= 1929 C. 822. But see contra 1935 N. 8. 
Reservation by Committing Magistrate of cross- 
examination of witness suo Evidence can¬ 

not be admitted in Sessions Court. 1930 Sind 
54=120 I.C. 524. Evidence recorded for the 
purposes of proceedings under the Fugitive 
Offenders Act is admissible under secs. 32 and 
33 in proceedings under Penal Code against 
the same accused. 1928 Sind i6r. 

Sec. 33 , Proviso.— Object—» Representa¬ 
tive in interest”—Meaning of. 60 I.A. 226= 1022 
P.C. 202 = 65 M.L.J. 479 (P.C.). The term 
“representatives in interest” in the proviso to 
sec. 33 of the Evidence Act would include per¬ 
sons who have derived title from another. It 
also includes persons having the same interest 
in the subject-matter of the litigation and com¬ 
prises all persons on whose behalf, though not 
in their names or as representing them, the 
previous litigation was carried on. In other 
words, all persons whose rights are litigated 
bona fide by a person virtually on behalf of a 
class, though they themselves are not eo nomi¬ 
nees on the record, will be considered in the 
eye of law as representatives in interest of the 
previous litigant. 16 Mys.L.J. 77 = 43 Mys.H. 
C.R. 113. The words “representatives in 
interest” mean that the parties in the second 
proceeding in which evidence is tendered must 
be the representative in interest of the parties 
in the first proceeding, or in other words 
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Statements made under special Circumstances. 

34. 1 Entries in books of account, regularly kept in the course of business 

arc relevant whenever they refer to a matter into 
Entries in books of which the Court has to inquire, but such statements 
actoiint when relevant. shall not alone bc sufficient evidence to charge any 

person with liability. 


LEG. REF. 

^Cf. See. 2.1.0, Cf)rTipanics Act (VTI of 1913) 
and Sch. I, O. VII, R. 17, Civil Procedure 
Code, 1908. As to admissibility in evidence of 
certified copie.s of entries in Hankers’ Books, 
see sec. 4 ol the Hankers’ Books Evidence Act, 
1891. 

NOTES. 

should be persons who derive their title through 
or claim under tliem or, shortly are their 
pri\ics. See. 33 cannot he applied without any 
reference to the subject-matter ol the two suits. 
The interests in\olvedin each case must be the 
same or similar. 102 I.C. 713 -1927 M. 733. 
The term “representatives in interest” includes 
“privies in e.statc” (as) partners and Joint 
contractors. 5 P. 777. The phrase “represent 
tativc in interest” may not for all purposes 
be synonymous witli the cxpre.ssion “persons 
claiming under” in sec. 11 of the Civil Pro¬ 
cedure Code. f,5 M. 40—62 M.L.J. 116. In 
seeing wiiether a person is the legal representa¬ 
tive ol another or not for the purpose of ren¬ 
dering evidence admissible under sec. 33. regard 
must bc had to the stale of affairs when the 
evidence is sought to bc admitted. Where the 
defendant in a subscciucnt suit was the natural 
son of the plaintiff in previous suit and claimed 
in the subsequent suit not as the natural son of 
the plaintifi but as adopted son of a third 
person» held the depositions in the previous 
suits were not admissible. 51 M. 893 = 33 M. 

L. J. 89.^ (F.B.). A deposition on which there 

was no opportunity at all to cross-examine, 
is not admissible under .see. 33. 39 L.W, 34 

= 1934 M. too. See. 33 does not require that 
the adverse party should have actually e.xerciscd 
his right to cross-examine the witness. It is 
enough if he had the opportunity to cross- 
examine on the occasion. (8 C.W.N. 838, Ref.) 
151 I.C. 683 -1934 P. 413. T he true reading 
of see. 33 is that the adverse party in the first 
proceeding had both the right and the oppor¬ 
tunity of cro.ss-cxamining and not “the right or 
opportunity to cross-examine.” 37 I.A. 14=52 
A. 1 = 58 M.L.J. 446=1930 P.C. 79 (P.C.). 
Where the party was not allowed to cross-exa¬ 
mine in a prior proceeding the previous state¬ 
ment is not admissible in the later suit. 58 

M. L.J. 4.1.6. 

Explanation. —The inquiry before the 
Coroner, although it may bc a Judicial proceed¬ 
ing is not a proceeding between the prosecutor 
and the accused and therefore the deposition of 
a witness taken in an enquiry before the 
Coroner cannot in the event of the death of the 
witness, bc taken into account at the trial before 
the High Court. 33 Bom.L.R. 1020=1933 

479 ( 0 * 

Procedure. —Before the evidence of a person 
who cannot bc found can be admitted under 
see. 33, there must be a finding by the Court 
that reasonable exertion had been made to find 


him. The mere report of the proccs^seiver 
that the witness cannot be traced is insufficient 
for enabling the Court to base its finding upon 
such evidence. *939 M.L.R. 12 (Cr.), It cannot 
be accepted as a proposition of law that it is 
absolutely necessary to examine a qualified 
medical practitioner before evidence can be 
accepted under see. 33. Difference beUveen 
English and Indian conditions regarding facili¬ 
ties for obtaining qualified doctors pointed out. 

31 C.W.N. 908= 1927 G. 679. “Where an entry 
appears in a book of account it comes both 
under sec. 32. cl. (2) and sec. 34 of the Evi¬ 
dence Act. The only material difference ^ 
between an entry relevant under sec. 32 (2) is 
that in the former case the person who made 
the entry may be available as a witness while 
in the latter case he is not.” Per A^ukerjif J., 
in 33 C. 1167 = 32 C.W.N. 580. 

Sec. 34 ; Books “Regularly kept in the 

COURSE OF business”-MEANING OF.- 14 Cr.- 

L.J. 262 = 19 I.C. 534. As to what constitutes 
“regularly kept” accounts and as to the effect of 
irregularity in keeping accounts, see 95 EG. 
128=1926 N. 407; 138 I.C. 716; 9 O.W.N, 
932. Sie also 4 B. 37(j: 13 C.L.J. 139 — ® EC. 
81; 13 I.C. 678: 7 EC. ion. Sec.34cannot 
bc read as meaning that there should be 
independent evidence, besides the entries in 
books of account, that such and such articles 
valued at such and such amount were supplied 
on such and such date. What is necessary to 
be seen in each case is whether besides the 
entries in the account books, there is any 
evidence to prove that the transactions referred 
to in the entries actually look place. In th^ 
case of transactions which arc numerous^ and 
which extend over some lengtli of time it is not 
reasonable to expect independent evidence to 
bc given to prove each and every particular 
transaction. In sucli case the genuineness of 
the account books, if they arc regularly kept 
in the course of business, will be the deter¬ 
mining factor. But mere proof of the correc^ 
ness of the entries in the account books would 
not bc enougli. There must be some evidence 
to corroborate those entries. The evidence 01 
the person wlio wrote the account books and 
in whose presence the transactions took place 
would bc the best corroboration. Since he 
cannot possibly have independent recollection 
of the various transactions, he may, as provided 
in see. 159 of the Evidence Act, refresh his 
mcmoiA' by referring to the account books* 
But, it is not necessary for him to prove that 
such and such articles valued at specific amounts 
were supplied on specified dates. If he proves^ 
the entries written by him and states that the 
transactions referred to in those entries actually 
took place in his presence or to his knowledge^ 
the effect would bc the same. Where however^ 
the dispute between the parties is confined to 
some particular items only, specific evidence 
may be available and should bc insisted upon 
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Illustration. 

A sues B for Rs. i ,000, and shows entries in his account books showing B to be indebted to him 
to this amount. The entries are relevant, but are not sufficient without other evidence to prove the 
debt. ’ ^ 


NOTES. 

to prove those particular transactions. Mere 
general evidence to prove that the account 
books were regularly kept is not enough. 20 
Pat. 273=22 Pat.L.T. 383 = 1941 Pat. 430. 
The rule that plaintiff’s own statement on oath in 
support of entries can be sufficient to support 
the entries in his Bahies so as to fix the defen¬ 
dant with liability is applicable only if it is 
found that the plaintiff’s books are regularly 
kept in the course of business and free from 
any doubt. It is essential that entries of all 
the available Bahies (e.g.) Rokar, Pakki and 
Kachi, Nakal and Khata relating to the money 
claimed should be filed along with the plaint. 
The tendency on the part of creditors to base 
their claim solely on entries in Khata Bahi is 
to be strongly deprecated. 1939 M.L.R. 216 
(Civ.). It is only the account books that are pro¬ 
perly kept that are admissible in evidence as 
relevant. 51 A, 519 = 27 A.L.J. 115=1929 A. 
170. A book of account may be said to be 
regularly kept although the book is not entered 
up from day to day or from hour to hour as 
the transactions take place. 38 C.W.N. 861. 
Account prepared at considerable intervals from 
memory or possibly inadequate materials cannot 
be treated as proof of the actual income and 
expenditure of the estate to which they relate 
although they may be useful in cases where 
they corroborate other evidence. 51 M. 291 = 
45 M.L.J. 703. It is a matter of intrinsic 
evidence as to whether the books in question 
were books of account and kept regularly in 
the regular course of business. The only 
limitation imposed by the statute is that the 
statement, contained in the account books 
^^shall not alone be sufficient to charge any 
one with liability.” The value of the entries 
is corroborative and cannot be used as inde¬ 
pendent evidence to charge any person with 
liability. 51 A. 864=1930 A. 38. See also 
1930 A.L.J. 987; 1936 O.W.N. 582; 16 Luck. 
36. Entries in account books unless corroborated 
not sufficient to fasten liability. 1930 A.L.J. 
987. Proof of accounts, 100 I.G. 833=1937 
N. 177. Under sec. 34, the production of 
account books alone is not enough to make a 
person liable. But it is a question of fact as to 
how much evidence is required to create the 
•liability when taken together with books of 
.account. Every case shall have to be decided 
on its own merits. In a case where the witness, 
"who produces the account books, is reliable 
and has personal knowledge, the Court may 
accept his statement as enough proof combined 
with the books of account. In cases however 
in which the witness is not reliable at all, the 
•Court would require more proof. I 937 Pesh. 
103. If in addition to the production by the 
plaintiff of account books regularly kept in 
the course of business, there is evidence m 
witnesses who prove a number of items claimed 
hy the plaintiff, the requirements of sec, 34 

are fulfilled. 35 P.L.R. 539 - Mere produc 
iion without more of account books, does not 


prove anything. There must be proof, not 
only of the books, but of each entry and item 
of account. 23 L.W. 272=1926 M. 955. See 
Q ^927 L. 903; J930 A.L.J. 987; 1933 L. 

384=34 P-L-R. 48; 178 I.C. 99=1938/l.J. 

^9=1938 A. 353. Where the plaintiff pro¬ 
duces account books and deposes that they 
are regularly kept and are correct, and he 
is not cross-examined on the point his testi¬ 
mony supported by the account book is 
legally sufficient to establish his claim. 1022 
L. 212=145 LC. 157. “Account” implies 
reckoning and totalling and balancing. Where 
these are not done there is no account, iqoo L 

212. See also 10 N.L.R, 44=23 I.C. igs.Boo^of 

account, if no balances have been struck in them 
may be madmissible under sec. 34, but they 
are however admissible under secT 32 (2) as 
entries or memoranda, made by persons who 
are dead, m books kept in the ordinary course 
of business. 30 N.L.R 192=1934 ^ 106. 

Knnn^ T permanently 

bound. Unbound sheets are not books of 

account. 15 Gr.L.J. 241 = 231.0.193. It is 

hardly proper to stigmatise the books of a 

resectable firm as books which it is not 

difficult to fabricate, without coming to a 

specific finding that the books produced were 

as a matter of fact fabricated and without 

giving reasons therefor. 14 P.L.T. 61 = 1930 p. 

145. Where a number of blank spaces are left 

in the rokar bahi in different places, the conclu- 

sion by the Court that it is unreliable is fully 
justified. 41 P.L.R. 295. ^ 

Relevancy op Entries in Books of 
Account.—S ee 5 M.I.A 432; 4 Beng.L.R. 

N.W.P. 308; 5 W.R. 242. Such books can be 
^ed to refresh memory of witness. 20 C 77a 
Such entries are relevant though not sufficient’ 

by then^elves to charge a party with liability. 

^ M.I.A. 47=5 W.R. 
(P.C.) 29. They would be good corroborative 
evidence. 23 W.R. (P.C.) 27. Such entries 

evidence in 

order to find a liability upon. 22 WR • 

^3 (^^0 27. Such entries need not be 

made by or at the dictation of a person who 
had a personal knowledge of the truth of the 
fact stated, i B, 610. Entries in account books 
are -relevant ^ admissions against the party 
even when the entries are written bv hK 
agent. 38 C.W.N. 861. The noting of the 
items in an account book kept regularly bv 
a muntm in whose presence the money was 
not paid is no evidence. 1923 L 421 
As to what constitutes being kept in the re. 
gular course of business, see a. B eifi 
Although the actual entries in books 'of Ic 
count are relevant, the book itself is 
relevant to disprove an alleged transaction 
by Ae absence any entry concerning it. 

C. 1024; 30 C. 24. But see contra fqzi 
N 22 m which It was held that the absenci 
of an entry m an account book is r.rl 
fact admissible in evidence. (4 C.W.N 207*^ 
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An entry in any public or other official book, register or record, stating 

a fact in issue or relevant fact, and made by a public 
Relevancy of entry in servant, in the discharge of his official duty, or by any 

other person in performance of a duty specially en¬ 
joined by the law of the country in which such book, 
register or record is kept, is itself a relevant fact. 


35 


public record made 
formance of dutv. 


NOTES, 

Foil.') Jama-itasil-baki papers—Admissibility 

of. .Sec 5 W.R. 243; 7 W.R. 533; 27 C. 

118; 32 C. 582; 46 C.L.J. 253=1927 O. 855. 

Jamabandi papers—Admissibility of. See 6 B. 

L.R. App. 62; 14 W.R. 473; 9 W.R. 451; I 
N.W.P. App. 65: 22 W.R. 256; 22 W.R. 207; 
Ibid. -,40; 23 \\\K. 458; 20 W.R. 142 (171); 

1928 P. 429 (arc in the nature of account 
books and admissible). As to zamindari 
papers, sec 19 Pat. 39^=1940 622. 

Where a number of blank spaces arc left in the 
rokar bahi in different places, the conclusion by 
the Court that it is unreliable is fully justified. 
n84 1.0.858 = 41 P.L.R. 295= 1939 Lab. 412. 
Joibaki papers, not admissible, unless party 
sought to be bond was shown to have agreed 
thereto. 9 W.R. 274. As to Bahi entries, see 
41 P.L.R. 373 ->939 Lab. 438. 

OnircTiON 10 AdmissibilhY. —An entry in an 
account book is an admission by the maker 
thereof in his own favour and it is accepted as 
evidence only if it strictly complied with the 
requirements of being kept regularly and in the 
ordinary course of business. 1932 L. 417 = 33 

P.L.J. 745 * 1940 O.W.N. 555= >940 

Oudh 385. Where entries in certain books of 
account arc proved to be in the handwriting 
of a person since deceased, any objection to 
their admissibility on the ground that they were 
not proved to have been kept in the regular 
course of bu.sincss ought to be taken at the lime 
of trial. 32 I.C. 665^17 Cr.L.J. 73 (M.). 
Account books arc sufficiently discredited if a 
certain number of entries therein arc proved to 
be bogus by independent evidence W'bich 
precludes the possibility of error or accident. 

1928 P.C. 30=54 M.L.J. 208 (P.C.). As to 
the ofTect of failure to produce account books, 
see 176 I.C. 675=1938 N. 254. 

Secs. 34 and 35 .—Batwara Kiiasra is 
admissible. 1932 P. 447. (39 I.C. 491, Foil,); 

15 P. 584. Batwara papers, .w 1923 C. 261; 59 
I.C. 963. Purohit’s books—Entries in puro- 
hit’s books as to the relationship of the pilgrims 
arc admissible in evidence. 30 P.L.R. 1922. 
Ism-navasi papers, nr., returns submitted by the 
police in respect of lands held by Ghatwals 
are admissible. 9 ^V.R. B.L.R. 5 *^ 4 ^ >4 

M.I.A. 259; 8 W.R. 232. Settlement behari 
and awar gha papers how far admissible, see 9 
W.R. 239. As to entries in Settlement Regis¬ 
ter, .vrr L.R. 5 A* >>^ (Rev.); 193G L. 114. 
As topapers, jrr 9 W.R. 105. As to 
papers, jrr 7 W.R. 533; 2 W.R. (Act 
X Rul.) i3;8W.R. 517* Rccord-of-right and 
jamabandi papers. 31 N.L.R. (Supp.) 202=163 
I.C. 179=1936 N, 71. Sarikam papers. 1936 
P. 400. See also 1936 P. 142. As to hat chitta 
hooks, see i Jur. (N.S.) 358. As to Hudabandi 
papers, irr 55 C. 1167=19^8 C. 854. Register 
of pargana watandars. 39 Bom.L.R. 288. 

Entry in the register of powers of attorney. 43 


C.W.N. 907. As to income-tax papers held 
admissible against and not in favour of the 
person whom they may concern, see 9 W.R. 275. 

As to hawazima papers, see 2 B.L.R. App. 37, 
See also 6 NI.I.A. 88. i\n entry made a consi¬ 
derable time ago by the patwari in village 
papers, w'ould be treated as an entry in a 
public document maintained in the course of 
business. 1939 R.D. 325= 1939 A.W.R. (B.R.) 
277. As to Bankers’ Books see Bankers’ Books 
Evidence Act (XVIII of 1891). As to books of 
Post Office Savings Bank, see Act I of 1893. 

Sec. 35 : Scope. —See 43 Bom.L.R, 432=1941 
P.C. 21 (P.C.). An entry in an official record 
is admissible if it states a relevant fact. It is 
not necessary for the admissibility of the entiy 
that it should relate to a fact known to the 
public officer recording it. 27 S.L.R. 101 = 1933 
Sind 317. As to admissibility of statement con¬ 
tained in public document, see 1925 P.C. 170= 

50 M.L.J. 120 (P.C.). Document neither 

shown to be prepared by public scr\'ant nor 
shown as forming the act or record of public 
officer is admissible. 1930 A. 26. The words 
“an entry” in sec. 35 of the Evidence Act arc 
not intended to apply to the opinions of public 
officers based on or inferences drawn from the 
allegations made before them in the course of 
inquiries conducted under sec. 202, Cr. P. Code, 
or under O. 26, C. P. Code. 1934 L. 8go. Sec 
also 165 I.C. 626=1936 L. 37. Upon the 
question whether a talukdar was a convert to 
Islam or was a chief of a Rajput clan, it is 
permissible and important to prove that the 
fact of such conversion was unknown to the 
district and local officers and was not ascer¬ 
tainable from anything to be found in official 
publications. 1939 O.I,.R, 553= 183 I.C. 662 = 
44 C.W.N. 66=1939 P.C. 249 (P.C.). A book 
of copies of communications sent by the Col¬ 
lector to various subordinate officers, maintained 
in the Collector’s office, that being the preva¬ 
lent official practice is itself an official register 
within the meaning of see. 35 of the Act, and 
a public document under sec. 74, A certified 
copy of such a document is clearly inadmissible 
in evidence, and should not be rejected as 
being a copy of a copy. 1939 M.W.N. 841, An 
enti*y in the register of powei's-of-attorncy 
maintained by the registering officer under the 
Registration Act, is undoubtedly relevant under 
sec. 35 to prove the contents of the power of 
attorney. The abstract of the power which 
appears in the entry is made by the Sub- 
Registrar in the discharge of his official duty, 
and the Court is entitled to presume its cor¬ 
rectness. 43 C.W.N. 907 = 70 C.L.J. 5=1939 
Cal. 569. 

Letters passing between officials before 

FINAL DECISION IS REACHED-ADMISSIBILITY.—The 

very wording of sec. 35 conveys the idea of a 
duty imposed upon the maker of the entry by 
law or his official position to record the 
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information he possesses or has gathered in an 
official document of the nature described 
therein. It further imports that the entry will 
be of a permanent nature and thus excludes 
all such w^ritings as are merely of an epheme¬ 
ral character; and in so far as they do not in¬ 
corporate the result of personal inquiries they 
are not intended to be used for reference in 
future. Another idea which runs underneath 
this section is that the person making the entry 
should be such as is invested with authority 
to record a decision which, so far as the matter 
before him is concerned, will be final. It thus 
excludes all views expressed before the final 
stage is reached and makes only those deci¬ 
sions relevant which constitute the final word in 
the matter. Hence letters which have passed 
between the various officials cannot be admitted 
under sec. 35 so as to make the remarks made 
therein as legal evidence in the case; and if the 
final conclusions arrived at are recorded in the 
settlement papers, those are the only documents 
which can be admitted in evidence. 38 P.L.R. 
748=1936 L. 37. See also 1939 M.W.N. 841. 

Illustrative Case-law. —Entries in public 
records consequent upon a decree are admissi¬ 
ble under sec. 35. 16 P. 258=18 P.L.T. 257= 
41 C.W.N, 577=1937 P-C. 69= (1937) 2 M.L.J. 
63J (P.C.). The depositions of witnesses in an 
heirship inquiry under sec. 71 of the Bombay 
Land Revenue Code are inadmissible as sub¬ 
stantive evidence relating to title but they might 
be used as corroborating or contradicting the 
witnesses examined in the case. 35 Bom.L.R. 
118=144 442 = 1933 B. 126. So also 

family traditions recorded by settlement officer. 
163 I.C. 770=1936 O. 340. R. 72 of the 
Madras Registration Rules requires the Regis¬ 
trar to place on record a summary of the evi¬ 
dence taken by him when enquiring under sec. 
41 (2), Registration Act, into the execution of 
a will or authority to adopt. This summary 
would be admissible, quantum valeat, under sec. 
35, Evidence Act. 1933 M.W.N. 1148. Where 
a deposition of a vsdtness had been recorded 
in the ordinary way, that record and not an 
abstract of the evidence in the judgment, is 
the proper evidence of the statement, but 
where the Court has acted upon an oral ad¬ 
mission and recorded in its judgment which 
constitutes the only official record of it, it is 
admissible in evidence under sec. 35. 1933 M. 
184=142 I.C. 548 ; 40 L.W. 310. The report 
of a Municipal overseer as to when the cons- 
struction of chaija took place is inadmissible in 
evidence. 26 I.C. 670=12 A.L.J. 740. As to 
Municipal register of births and deaths, see 159 
I.C. 190=1936 A.L.J. 404=1036 A. 218 ; 1030 
R.D. 80=1939 A.W.R (B.R.) 4; 1940 Mad 
285. Where the copy produced is that of an 
entry in the register of births and deaths kept 
by the Circle Registration Officer under para. 
306 of the Police Regulations, it is a copy ob¬ 
tained from a public office and is a copy of a 
public document within the terms of the Evi¬ 
dence Act and is hence admissible in evidence. 
1940 R. D. 6=1940 A. W. R. (B. R.) 15 

— 1940 A.L.J. (Supp.) I. Municipal register 
containing entries as to ownership of property. 
163 I.C. 867=1936 L. 965. A recital in the 
order of a President of a Union Board is not 


admissible under sec. 35 or sec. 13 unless such 
l^esident has been examined with regard to 
the fact mentioned in his order. 131 I.C. 6-14 
— 1931 M. 487. A letter of the Government 
ot India m winch Anaesthesine is included in the 
list of recognised preparations is not admissible 

/Pr V- ‘66 = 32 P.W.R. 1917 

(Ur.) The Municipal register in which births 

and deaths are registered is admissible in evi- 

^ 6y a public servant in 

his duties. 148 I.C. 418=11 

O. W.N. 416-1934 o. 167; 177 I.C. 517=1938 

5 '939 A.W.R. (B.R.) 4. a J I.iTr. 
'937) N. 382 = 1937 N. 264; 54 L.W. 411 = 
75 l.G. 263—1938 A, 242, An entry made 
m a choukidar/s register of births and deaths is 
not admissible in evidence if it neither purports 

wrhef by the station 

u u register not being one directed to 

be kept by any law. 22 O.C. 250=54 I.C 

■f ’ -“^=95 I.C. 1005=1926 M. 

985 (Birth register). The Hathcliita of the 
Chaubdar containing _ the date of birth of a 
person is admissible in evidence to prove the 

‘he entry mas made 
<¥adar, the chaubdar being illiterate. 
14 F.L T. 441 = 1933 p. 273. Register of 
information at pargana watandars. 39 Bom 

FntrlA 315=1937 N. 17 (F.B.). 

Entries in public record consequent on a 

decree are admissible. i6 P. 258=41 GWM 
577=1937 P.C. 69 {F.a).^See\lso 

P. W.N 577=1939 Pat. 59,. Police records. 
1937 N. 17 (F.B.). Entry in death register 
proved to be prepared in a somewhat 
casual way is of little value. 1930 C. 
636. Entnes in a death register are at 

J "'''6 '■^gatd to the date 
of death and the fact of death. It is not safe 
to lely on them for the purpose of proving 
the religion of a particular person in a casf 
m which there is much conflicting evidence as 
to his religion. ,934 M. 630=67 M.L.J. 38m 
An en jy m the scholars’ register made® by 
the father since deceased as regards his son’s 
age IS admissible under sec. 35 of the Evidence 
Act ^ ooe made in a public register made by 

discharge of his officii 
duty. 114 I.C. 801 = 1929 O. ii 3;28NLR 
i?7='52 I.C. 1042 ; 12 Mys.L.J. 133=39 M^;' 
H.C.R. 406. School certificates duly prepared 

mo°T e admissible in evidence 

149 I.C. 660=1934 N. 44. Evidentiary value 

of entiy ^ to age in School Register, Ind the 

14 L. 473= 

34 P.L.R. 820—1933 L. 601. See also 164 I C 

751 = 38 P.L.R. 69=1936 L. 508- loJ^TO 

(i 94 ifi Cal ^34 : 

=42 C.W.N 855=1938 C. 641 ) fe 7 Mukt^, 

jea, J. A school register containing an entrv 
as to the age of a student is ’ - 


undoubtedly 


j • Ml . « unaoubi 

admissible m evidence to prove his age bui 

much value cannot be attached to it if if • 

not clear on whose statement the age was J' 

corded. 1941 Cal. 41 = 72 C.L T ?nR . 

Pesh. 38. The entries as to the age of 
High School registers thoul 

Secondary School registers L idZsM< 
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under see. 35. as entries made by a public 
servant in public a or official register in the 
discharge of his official duty. Whether he 
had any special means of knowledge so as to 
make the entry relevant under see. 32 (5) 
of tlie Act does not affect the admissibility of 
the entry under sec. 35 though it may affect 
its value. See. 35 stands by itself independently 
of see. 32 (5). 186 I.G. 613=1940 N.L.J. 150 

= 1940 Nag. 217. See also 1941 Pesh. 38. An 
employee in a school other than a Government 
or a State school is not a public 'servant and 
any entry in its register made by him is not 
one made in a public or official register by “a 
public servant” in the discharge of his official 
duty. Hence entries in registers of schools other 
than Government or State schools arc not 
admissible in evidence under see. 35. (1935 

Oudh 41 R.); *940 Rang.L.R. 481 = 191 l.C. 
1^1 = 1940 Rang. 191. See also I.L.R. (1941) i 
Cal, 234. See 112 l.C. 834 as to admissibility 
of settlement pedigree. The family pedigree 
which accompanied a statement by certain 
members of the family in an inam enquiry of 
1865 and two of which were enclosures to 
reports by the Collector to the Board of 
revenue under tiic Court of Wards .Act are rele¬ 
vant and admissible under sec. 35 in a later 
proceeding. 55 684 = 62 

M.L.J. 116. See also 1939 R.D. 20=1939 
A.W.R. (B.R.) 127. A statement made by 
the father of the cliild in the Vaccination 
Register, which is given three years after the 
birth of the child is not admissible under 
sec. 35 of the Evidence Act for the purpose of 
proving the paternity of the child. 1929 
M.W.N. 696. Entry of records in native State. 
See 99 l.C- 307=1927 11=28 Bom. L.R. 

716. Mutation register, see i Luck. 529 ; 1926 

O. 594. The entry in a survey record or 
khewat raises a presumption that the particulars 
recorded therein were right but such presump¬ 
tion may be rebutted. 13 P. 589 = 39 C.W.N. 
41 = 1934 P.C. 182 = 64 M.L.J. 450 (P.G.). See 
also 1933 P. 671. Survey register. 98 l.C. 166 
= 1926 R. 204; 3 * C.W.N. 419=1927 C. 345; 
40 C.W.N. 821. Admission of parties recorded 
in settlement proceedings. 12 Pat.L.T. 929. 
A Khasra Famaish prepared under the orders of 
Government is relevant under sec. 35. .40 

P. L.R. 298=1938 L. 751 ; 1938 L. 440. A 

batwara khesra is not a public document within 
the meaning of see. 35 of the Evidence Act ; 
but if it had been prepared under the provi¬ 
sions of the Estates Partition Act by the Deputy 
Collector in the dijchargc of his official duty 
it is admissible as a public document. 7 P. 85. 
See also 1938 P- 333 = *70 PC. 187; 1937 P. 
463; 18 P.L.T. 464=171 l.C. 732=1937 P- 
567; 40 P.L.R. 693=1938 L. 440. Butwara 
record is not conclusive evidence but merely 
evidence under sec. 35, Evidence Act, as an 
official record. It is of weak evidence when it 

conflicts with the record of rights. 61 C. 302 = 

38 C.W.N. 268=1934 C. 488. As between 

Thakash map and Revenue Survey map^ the latter 
is more accurate and should be relied on to 
determine boundaries. 96 l.C. 1027=1926 P. 
385. See also 1937 P. 483 J >7 P* 120=1938?. 
Si (S.B.) (Appraisement record). Where the 


Thak and revenue survey maps differ and the 
Thak map agrees with the local landmarks, 
the Thak map and the boundary shown in it 
can be accepted in preference to the revenue 
survey map and the boundary ascertained by 
the pleader commissioner upon its basis. 73 
C.L.J. 47; 1939 P.W.N. 700=1939 Pat. 591 
(Decision in settlement proceedings); 1937 P. 
561 (Road cess return); 1939 R.D. 325 (Pat- 
wari papers) ; 30 C.W.N. 689=1926 C. 862 
(Rccord-of-rights) ; 1926 N. 161 {Parepatraka) ; 
1929 L. 328 (Katardhar paper) ; 1920 C. 290 
(Map prepared for the purpose of partition) ; 

1926 O. 88; 1930 O. 97 ; 1929 O. 134. See 
contra 1928 C. 893 (Guardianship certificate). 
See also 1934 A.L.J. 318=1934 A. 406 (F.B.). 
Remarks made by survey olficer at the time of 
inspection of a village. 2 Luck. 4“98I-C. 876. 

See also 43 Bom.L.R. 432= 1941 21 (P.G.) 

(answers to questions given in Wilson’s Manual). 
.A canal parcha is very good evidence of posses¬ 
sion and is admissible to prove khas posses¬ 
sion. The canal authorities grant for irri¬ 

gation of the land to those persons whom they 
find in possession of land and the parcha has there¬ 
fore great evidentiary value. 1941 P.W.N. 428. 
Entries in revenue documents arc not conclusive 
but their importance in a ease for possession 
cannot be denied. 8 R. 556=1931 R. 40. As 
the law docs not require valuation to be given 
in tlic register of record-of-righls the entries as 
to valuation are irrelevant and tliereforc inad¬ 
missible under sec. 35 - 148 I-C. 152=1933 N. 
310. A register of rent would be admissible 
in evidence under see. 35 of the Evidence Act 
as written by a public servant in the dischai'ge 
of his official duty. 71 C.L.J. 504=1940 Cal. 
539 - Where a hand written pedigree is prepared 
under a form prescribed by rules framed under the 
Court of Wards vli 7 , it is admissible in evidence 
under see, 35. 189 l.C. 757=1940 A.W.R. 

(H.C.) 300 1940 All. 353. A process-server's 

report of the giving of possession of property in 
execution is a public record of an official act, 
and is admissible in evidence without his being 
called as a witness. 42 P.L.R. 288=1940 Lah. 
312. Prescription register in Government ho.spitals 
IS admissible though handwriting of the entry 
is not proved. i Luck. 203=103 l.C. 512 = 

1927 O. 310. Entr^’in is admissible 

in proof of custom—Admissibility does not 
depend upon verification of wajib-ul-arz by pro¬ 
prietors. 1927 O. 608. See also loi l.C, 820= 

I Lurk. 73. An entry as to ownership in 
*fardbaghaP* is admissible, but is not admissible 
when it docs not appear who made the entry. 
14 R.D, 444. An cnti'y in Mouzawari Register 
is admissible as regards title to land. 58 C. 858 
= 60 M.L.J. 142 = 35 C.W.N. 173=1931 P.G. 
I ( 1 \C.). See also 1937 P. 463 (Sifton’s Setde- 
ment Report). Report of Government Offices, 
nature of, 13 P. 517. Police records of lc\’y of 
punitive tax—Value of, as record of title. 1934 
L. 885. Khasra Paimash of Municipality—■ 
Value of, as record of title. {Ibid.) Discrepancy 
between Gangctic Survey Map and later 
Cadcstral Sur\’cy Map—Preference. 1933 P* 
671. containing confession, how to 

be used, 144 I.G. 772=1933 Sind 220. See also 
1939 M.W.N. 465. First information report 
taken down by police officer—Admissibility and 
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36. Statements of facts in issue or relevant facts, made in published maps 

Relevancy of statements in nlam^ Y offered for public sale, or in maps 

maps, charts and plans. plans made under the authority of ifanv Govern- 

rented or stated i„ soch 


LEG. REF. 

^ Substituted by A.O., 1937. 

NOTES. 

use of. II Mys.L.J. 475 = 39 Mys.H.C.R. 75; 
I.L.R_. 1937 N. 315=1937 N. 17 (F.B.) (En¬ 
tries in village crime note books). Judgment 
not inter partes. 9 N.L.J. 215=1927 N. 19; 18 
M. 73. Entry in order sheet that notice has 
been served. 1933 P. 658. Report by Process peon 
who is dead regarding ser\nce of notice. 1933 
Pat. 658; 191 I.C. 45=42 P.L.R. 288=1940 
Lah. 312 (Process-server’s report as to giving 
possession in execution of decree). The Evi¬ 
dence Act does not make a finding of fact 
arrived at on the evidence before the Court in 
one case, evidence of the fact in another case 
when the parties are not the same. A recital 
therefore in a judgment not inter partes of a 
relevant fact is not admissible in evidence in 
another litigation, though the judgment may be 
used in evidence in certain circumstances as a 
fact in issue or as a relevant fact or possibly as 
a transaction. 121 I.C. 509=1930 L. 237. Any 
entry in a register of previous convictions where 
the conviction is relevant is admissible under 
sec. 35 and can be proved by a certified copy 
under sec. 65 of the Act and upon it accused 
might be asked if he admitted the conviction. 
On this section, see 1922 C. 654; 1925 A. 79; 
1924 R. 135. Report of Kanungo on criminal 
complaint is admissible, i Luck. 259= 1927 O. 
323. Seealso I.L.R. (1937) N. 315=1937 N. 17 
(F.B.); 1936 R. 479 (Patwari papers). State¬ 

ment as to relationship made by Kanungo 
Settlement Officer if admissible. 3 Luck. 326= 
1928 O. 307. Official reports—Facts stated in 
—Reports valuable and in many cases the best 
evidence. 55 LA. 45 = 55 G. 403 = 54 M.L.J. 
397 (P.C.). But the opinion as to nature of 
estate—Partible or impartible is not conclusive. 
(Ibid.) 

The following are examples of books registers 
and registered records in India which come 
within the purview of this section:—Log books 
(w^secs. 103-108, Act I of 1879 and secs. 280- 
285 of the Merchants Shipping Act 17 & 18 
Viet., c. 104); Marriage registers, see secs. 28, 
32 and 54 and Schedules III and IV, Act XV 
of 1872; 14 & 15 Viet., c. 40; Act XV of 1865 
(Parsees); and Act III of 1832; sec. 44, Act V 
of 1865; sec. 6 and Schedule of Act Registers 
directed by Part XI of the Indian Registration 
Act, 1908; Registers of printing presses; news¬ 
papers and books published in India, Act 
XXV of 1867; of Copyright Act, Act XX of 
1847 ; Act III of 1914 of new inventions, designs, 
patterns, etc.; Sec. ii, Act XV of 1859; Act 
aIII of 1872 of literacy, scientific and chari¬ 
table societies. Act XXI of i860; of joint stock 
companies, etc., under the Indian Companies 
Act VI of 1882 (9 A. 366); of British ships, 
sec. 4, Act X of 1841; 17 & 18 Viet., c. 104; 
registers prescribed by the various Municipal 

C.C.M.-309 


Municfnal f I^^S-stercd Companies and 

wiA thrnrn • ™ e recorded in accordance 
«ble particular Act appli- 

able thereto of vessels on the river Indus. Act 

the Pui'at'l a^H sec. 14 of 

i 87 i anH ^ Revenue Act XXXIII of 

ProvincefLan^R^^" f North-Western 
settlement record prescribed by Cl q- It o 

& >822; Reristers' of 

Chakeran lands, W.R. ,864, 0=8^ o„i° 

quenmal registers in the Bengal^Presidency,^ W. 
Nagpt Tenlfe'Act l/T'serB C To C 

fsTiBcf fot^r^R 

Madras' Pr 4 idency, ,5 Renn 7 'j 

iqi IC 82.1 ■ *70^01 t' Kennels Maps; 

C.1. 5 ,;. JS?; 

dence of title though it mav he 

8C. 853; 9 C. 40^.; .2 c Lr? 

and surveys made in India 
for revenue purposes are official documents 
prepared by competent persons and with such 
pubheny and notice to persons interested a to 

state :rf‘'',h ''^ evidence of the 

^ate of things at the time they are made 

I.A^44, fon„w4d). 68 

he pleader commissioner upoJ 7 its basif 70 

LJ. 47. As to evidentiary value of thnl^ 

31 C.W.N. 472=1027 r 
293 - As to reliability of Rennef’s man 
C.L.J. 369. The maps of Rennli^^Ue? 

blem evidence. 72 C.L.J. 320=10^1 V?, 
= 44 C.W.N. 935; .9. 10 .^ 4 . 
surveys and road surveys are rL 7 
RennePs maps (lyGg-yij^are 

accurate ones, only tL^village sites shoWn 
his map are approximate. RennePs ^ 

be made the basis for adjudication onanri 

revenue. 197 I.C. e;=iQ^T t 

prepared under Galcutta^Sui^ey Act^'o r O 
N. 419=102 I.C. 370=1927 Z 

293. Entry in Revenue Suivey q'W* 

68 C.L.J. 293 . 

maps should be regarded not as nr^ survey 
but merely corroborative proof^^^^f%Pl°°^ 
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Relevancy of statement as 
to fact of public nature 
contained in certain Acts or 
notifications. 


37. When the Court has to form an opinion as to the existence of any fact 

of a public nature, any statement of it, made in a 
recital contained in any Act of Parliament, or in any 
Act of the ^[Central Legislature], or of ^[any other 
legislative authority in British India constituted by 
any laws for the time being in force or in a Govern¬ 
ment notification or notification by the Crown Representative appearing in the 
official Gazette or in any printed paper purporting to be the London Gazette or 
the Government Gazette of any Dominion, colony or possession of His Majesty 
is a relevant fact.] 

3|-* * ^ * ♦ * ♦j 

38. When the Court has to form an opinion as to a law of any country, any 

statement of such law contained in a book purporting 
Relevancy of staternents printed or published under the authority of the 

aw-books. Government ot such country and to contain any such 

I law, and any report of a ruling of the Courts of such 

country contained in a book purporting to be a report of such rulings, is relevant. 

How much of a statement is to be proved. 

When any statement of which evidence is given forms pait of a longer 

statement, or of a conversation or part of an isolated 
document, or is contained in a document which forms 
part of a book, or of a connected series of letters or 
papers, evidence shall be given of so much and no 
more of the statement, conversation, document, book 
or series of letters or papers as the Court considers 
necessary in that particular case to the full understanding of the nature and effect 
of the statement, and of the circumstances under which it was made. 

Judgments of Courts of Justice^ when Relevant. 

40 

Previous judgments rele- 


39 


What evidence to be 
given when statement forms 
part of a conversation, 
document, book or series of 
letters or papers. 


The existence of any judgment, order or decree which by law prevents 

any Court from taking cognizance of a suit or holding 

van[7o°bar a IfcrnTsuk ^ ^ relevant fact when the question is tvhether 

trial ^^uch Court ought to take cognizance of such suit 

or to hold such trial. 



LEG. REF. 

^ Substituted for ^‘Governor-General of India 
in Councif’ by A.O., 1937. 

* Substituted by ibid. 

3 Last para, of sec. 37 which was added by 
Act V of 1899 has been omitted by Act X of 

n as being unnecessary. 


NOTES. 

available, their value assumes greater propor¬ 
tion. 113 LC. 703. Site plan prepared for a 
case has very little probative value on question 
of title. 1930 A. 26. An ent^ in the current 
settlement record carries with it a strong pre¬ 
sumption of correctness unless it is rebutted. 22 

Pat.L.T. 699=1 94 ‘Pa*- 260. 

Secs. 36 and 83 : Proof of Maps.—A map 
which is not a published map generally offered 
for public sale nor one made under the 
authority of Government, is not within sec., 36. 
It is on the contrary within the provision of 
sec 83 that maps made for the purposes of any 
cause must be proved to be accurate. 16 P. 

2.8=41 C. W. N. 577 ^* 937 ^ P. C. 69= 
(1937) 2 M.L.J. 631 (P-C.). also 1941 

Cal 193 = 44 C.W.N. 935. Where the diara 


operations extend over a very wide area and 
the diara map is not prepared with reference 
to any particular survey trijunction of cer¬ 
tain mouzahs named, the presumption of cor¬ 
rectness of the diara map is in no sense re¬ 
butted by the mere fact that that particular 
trijunction has not been located. 1937 C. 574. 

Sec. 39.—Sec. 39 cannot be invoked for the 
purpose of letting in a confession in respect of 
which the bar created by secs. 24, 25 and 26, 
Evidence Act, has not been removed by 
sec. 27. 10 L. 283=:= 1929 L. 344 (F.B.). Only 

pertinent and not all recitals in the admitted 
document are admissible in evidence. 1930 A. 299. 
Although the entries in books of account arc 
relevant to the extent provided by this secdon, 
yet such a book is not by itself relevant to 
raise an inference from the absence of any 
entry^. 3 I.C. 291 (10 C. 1024; 7 C.L.R. 256; 
30 G. 231 at p. 247, Ref. and Foil.). 

Sec. 40 .—18 Bom.LR. 185=41 B. i. 

a case in which Uic Court 
has jurisdiction to decide a matter and one 
party says it should not do so because that 
matter has been decided before. 6 C. 171, held 
no good law in view of. 23 C. 533 (P.C.); 19 
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41 . A final judgment, order or decree of a competent Court, in the exercise 

Relevancy of certain ■ 


jvcicvancy oi certain u* l -- kji uisuivencv 

judgments in probate, etc., Jurisdiction, which confers upon or takes away from 

jurisdiction. any person any legal character, or which declares 

be e„.U,ed .o any specific T 

person to any such thing, is relevant. ^ “7 "^ch 

Such judgment, order or decree is conclusive proof— 

that any legal character, which it confers acrnipH at tna. *• 
judgment, order or decree came into operation ; 

that any legal character, to which it declares anv cupE . . 

d .o d>a. peeson a. fi,e .i„e when S' 


accrued to tnat per 

declares it to have accrued to that person ; 

that any legal character which it takes away from anv 

at the time from which such judgment, iforder or derrppi J i ceased 

ceased or should cease ; J ^ ^ L or decree] declared that it had 

and that anything to which it declares any person tn -it 

the property of that person at the time from which such iudmipnt 
declares that it had been or should be his property. ^ * Lorder or decree] 


LEG. REF. 

^ The words ‘‘order or decree” wherever they 
occur in the section were inserted by Act XVIII 
of 1872, sec. 3. 

NOTES. 

A. 277 (P.C.) and 25 a 522 (P.C.); 33 G.W. 
N- 795=1929 C. 374 (F.B.). The actual deci¬ 
sion and the findings arrived at in a previous 
judgment cannot be used as evidence to decide 
the points which are at issue in a different case 
except in cases coming under secs. 40 to 42. 
1933 P. 690. Sec. 40 does not lay down that 
the judgment must prevent the Court from 
taking cognizance of the entire suit as against all 
the parties. If the judgment prevents the Court 
from taxing cognizance of the suit so far as it 
relates to some of the parties thereto, then also 
sec. 40 would apply. Accordingly a judgment 
passed in a previous suit against some of the 
defendants is admissible in evidence under the 
section in a subsequent suit filed against them 
as well as others. 45 C.W.N. 420. As to 
evidentiary value of judgments, see 19 S.L.R. 
376; 43 C.L.J. 135=1926 C. 698 (decision in 
previous rent suit admissible); decision as to age 
in guardianship proceedings—Admissibility in 
suit by ward for property, see^ I.C. 505; as to 
admissibility of decision of Probate Court 
upholding adoption, 38 B. 272; judgment of 
Probate Court on question of status, w (1910) 

1 U.B.R. 61 = 10 I.C. 987; 8 P.L.T. 510; 
judgment of Probate Court—Effect—Refusal to 
grant probate. See 38 B. 309=16 Bom.L.R. 

5. The decision in prior proceedings under 
sec. 9, Specific Relief Act, is admissible in 
evidence in a later suit for possession between 
the same parties. 60 C. 1171 = 37 C.W.N. 1148 
= *933 G. 923. As to relevancy of judgment 
not inter partes, see 97 I.C. 282=1926 P. 577; 
93 I.C. 321 = 1926 Sind 161; 72 C.L.J. 320= 
1941 Cal. 193, and notes under sec. 13. 

It is relevant though not conclusive. 8 
P. 783=1929 P. 739. See also 1938 Sind 198 


(Binding nature of findW • 

judgment). ° ffact m previous 

Secs. 40 - 43 .-—Decree fnr ^ c 

possession not conclusive proof 
session. 15 p. oq6=i6c i r actual pos- 
537 - ■y«Xi 9 Nx.J. “® 9='936 P. 

(F.B.). The section fp^es ^t’o A 
judgments of a competent Conr^ . '“'’“Sn 
to domestic judgment ^ ^an 

the purpose of ifsXncy a for 

at Secunderabad is Court 

54 M. 727=61 ^ '' 

a different thing from a !• "Sht is 

character. TheXrd <‘charaXr-?“ 

It IS something more than » ^ status, 

declaration of 7 perso„l "ght. The 

against a particular^ pe7n X as 

sons against whom the right is daime7 P"' 

a man s status is something wfti7 

position not m relation to anv dednts his 

or group of persons but in person 

of the world ; his status dkt?' ’°u 

the rest of the world. To 'sa7h7 

not a partner of a firm is not 7 

status or legal character it is °®clare his 

his position with respect’to the 

that a certain penfon t „ot a 
insolvent firm does not c7fer 
away from him any legal cXacX7.°i,‘‘- 

meaning of sec 41 and hence is 7t 

tH rm. igo I.C. 537= ,940 Cal X -" 

Judgment IN REM and m 
is a broad distinction between 
judgment m rm and a judemen. a 

The point adjudicated upon 1^ t • "L 
r«m IS always as to the status of 
conclusive against the world as 71 ’’“ « 

whereas in a judgment /» a- ° status 
whatever it 
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(it being as to llic status of the res), is conclusive 
only between the parties or privies. 22 S.L.R. 
105= 1928 Sind 121. 

Judgment in rem. —No Court can pronounce 
a judgment in rem outside the state in 
which tlie Court exercises jurisdiction unless 
such judgment alfccts either a thing situate, 
or a person domiciled, within such state. 
Where the Court of a state gives a judgment 
affecting the status of a person domiciled 
within its territory, such judgment is 
treated by the comity of nations as analogous 
to a judgment in rem and as such binding all 
the world over. There is no rule of law under 
which, by the comity of nations, the Courts 
of one country are bound to accept as con¬ 
clusive, on a quesion as to its own law and 
in a matter upon which it is called upon to 
adjudicate, the judgment of a foreign Court. 
There is no rule of international law which 
requires a British Indian Court to accept the 
judgment of the Supreme Court of His Brittanic 
Majesty, Alexandria, as the law of domicile of 
a deceased, which is the domestic law of 
British India, as binding outside the limits of 
that Court’s jurisdiction. Sec. 41 of the Evi¬ 
dence Act cannot be read as going further 
than the rule of international law applicable 
elsewhere. The section clearly deals with what 
are known as judgments in rem though that 
expression is not used in the section. The 
words “competent Court” in sec. 41 mean 
the Court of any country which is competent 
to pass a judgment in rem. I.L.R. (1938) B. 
•.29=1938 B. 394. \Vadia, J.—In order to be 
a judgment in rem binding on the world, there 
must be a finding on status which is not only 
the foundation of the judgment but is necessary 
for it. It cannot be conclusive if it relates to a 
matter which need not have been controverted 
or which was not material or which only came 
collaterally into question or which was only 
incidentally cognizable. The only judgment in 
rem as to status absolutely is the judgment 
pronounced not only according to the law of 
domicile but by the Court of domicile. I.L.R. 
(iqqS) B. 529 = 40 Bom.L.R. 57 * = i 93 S B. 394. 
Set also (1939) t M.L.J. 499* No judgment 

except that passed by a Court in the exercise 
of probate, matrimonial, admiralty or insol¬ 
vency jurisdiction upon any matters indicated 
in sec. 4*, can have the eficct of a judgment 
in rem and therefore a judgment holding that A 
. j^ct the adopted son of B is not conclusive 
against the whole world. 26 A L.J. 797 = 
1028 A. 395 - order that declaration of 
title to specific thing should have the conclu¬ 
sive character as against the whole world, it is 
not enough to show that under the judgment 
nf the Insolvency Court, one has become 
cLtled to a specific thing, but his title to 
such a thing must have been declared not as 
,aainst any specified person but absolutely. 
A^Tecree deebring that .4 is entitled to a 
drht is not an absolute declaration but only 
Lde against a specified person ; so it is not 
conclusive proof of title to a debt. 54 M. 60. 

= 1031 M. 54 *=^* M.L.J. 229 Ifie 

legal characters that can be conferred or taken 
away in the exercise of the jurisdiction men¬ 


tioned in sec. 41 do not include the state of 
being a partner. 22 S.L.R. 105=110 I.C. 730 
(2). A decree granted by a Court not exer¬ 
cising matrimonial jurisdiction, in a suit under 
sec. 42 of the Specific Relief Act, that the 
plaintiff in that suit was no longer the wife 
of the defendant is not a judgment in rem to 
which sec. 41 of the Evidence Act will apply, 
Such a decree is one which falls under sec. 43, 
Specific Relief .Art. 36 Bom.L.R, 1021. So 
also a division in a suit for restitution of con¬ 
jugal rights. II R. 198=1933 R. 250. So 
also an order in lunacy. 56 M. 904=1933 M. 
624 = 65 M.L.J. 279. But it is still relevant 
and binding upon the parties thereto and those 
who claim under them just like any other 
judgment of a Civil Court. 65 M.L.J. 279. 
A judgment inter partes in a heirship proceed¬ 
ing is not a judgment in rem so as to be bind¬ 
ing on a stranger. 1933 B. 126 = 35 Bom.L.R. 

118. Decision as to custom—Relevancy. See 
40 P L.R. 29=1938 L. 309. 

Probate and Administration. —Judgment 
in Probate Court is a judgment m rem and 
binding on all parties and is final. 9 P. 698. 
As to the finality of order granting letters of 
administration on condition of appellant ex¬ 
ecuting bond, see 43 C.W.N. 824. A judgment 
of the Probate Court is inadmissible in evi¬ 
dence in a preceding under sec. 193, Penal 
Code, for perjury committed in a testamcntal 
suit. 76 I.C. 417=1924 C, 104 ; 8 P.L.T. 

510=1927 P. 61 ; 5 Mys.L.J. 107. Grant of 
probate of will, value of, as proving execution 
of will. 5 P. 777. As to the legal effect of 
grant of letters of administration, see 4 R. 251 
= 1926 R. 202. Such grant is no bar on 
matters not in issue in administration proceed¬ 
ings. 1924 C. 104. 

The decision of the Admiralty Court restor¬ 
ing the certificate of an officer of a ship which 
had been suspended is a judgment m rem so 
far as the status and certificate of that officer 
is concerned. The decision is not binding on 
a person who was not a party to that suit. 
1939 Sind 349. 

Order of Insolvency Court. —An order 
adjudicating a person as an insolvent and 
vesting his property in the Official Receiver no 
doubt operates as a judgment in rem, but the 
grounds on which the order is based have no 
such effect, no I.C. 730 (i) = 1928 Sind 121* 
Refusing to adjudicate a person a bankrupt is 
not a judgment in rem. See 46 M.L.J. 589= 
1924 M. 622. So also order vacating order of 
adjudication against one partner. 1928 Sind 
121. But an order of adjudication is a judg¬ 
ment in rem. 46 M.L.J. 589. A foreign 
judgment declaring that a person is the adop¬ 
ted son of a Hindu widow is binding on the 
Courts in British Iml a in a suit relating to 
immovable property in British I dia belonging 
to that widow. It is true that he judgment 
of the foreign Court declar v th party to be 
the adopted son is not a ju \r en rem under 
sec. 41, but inasmuch as the Courts of Britwh 
India recognise the validity of the rclaration 
of status by a foreign Court in a attcr of 
succession to movable property in British India^ 
because the personal law applies, the same 
should be recognised in a matter of succetsiott 
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Relevanscy and effect of 42- Judgments, orders or decrees other than 

mentioned in sec. 41 are relevant if they relate 
insec.41, mentione to matters of a public nature relevant to the enquiry; 

but such judgments, orders or decrees are not con¬ 
clusive proof of that which they state. 

Illustration, 

land, vWikh'/dfnier''’^' ^ existence of a public right of way over (he 

on thelame?and"in wWrh'^r T defendant, in a suit by A against Cfor a trespass 

conclusive proof Aat the right oTu^y exSs.'''"''" '* " 


Judgments, etc., other 
than those mentioned in 
sections 40 to 42, when rele¬ 
vant. 


s or decrees, other than 
those mentioned in sections 40, 41 and 42, are ir- 

lelevant, unless the existence of such judgment, order 

or decree is a fact in issue, or is relevant under some 
other provision of this Act. 


NOTES. 

to immovable property where the law requires 
the personal law to be followed. Treating the 
personal law as the lex situs, the Courts of tlie 
country of domicile are best able to decide 
questions of status. The comity of nations 
treat such a declaration by a Court affecting 
the status of a person domiciled within its 
territory as being analogous to a judgment in 
rem. 49 L.VV. 287=1939 M.W.N. i8o = (i939) 
I M.L.J. 499. See also I.L.R. (1938) B. 529, 

Sec. 42 .—On this section, see 23 C. 533 
(P.G.); 25 C. 522 (P.C.); 19 A. 277 (P.C.) and 
1929 C. 374 (F.B.) ; 163 I.C. 924. When a 
question of status is in issue, judgments and 
orders between the parties in mutation proceed¬ 
ings, succession certificate cases, rent suits 
for possessions, etc., are admissible in evidence. 
They are of high evidentiary value and con¬ 
stitute proof sufficient to shift the burden. 
1924 N. 387. A judgment in which a custom 
has been-judicially recognised is admissible as 
evidence of the custom. 3 S.L.R. 5=1 I.C. 937 
(16 A. 379, R.). Previous judgment relating to 
wakf property is relevant in a suit bearing on 
the property though not between the same 
parties. It is true that it is not conclusive 
proof but it can be used to add to the pro¬ 
bative value of the evidence led in the suit. 
36 P.L.R. 106. Judgments are not under 
sec. 42, relevant evidence of the facts mentioned 
in them. 1940 R.D. 402 = 1940 A.W.R. 
(B.R.) 214. The probative value of a finding 
in a previous suit between the parties depends 
upon the nature of the finding and of the issues 
involved in that suit and in the subsequent suit. 
19 Pat. 172=185 1.0.685=1940 P.W.N. 317= 
21 Pat.L.T. 577=1940 Pat. 341. The judgment 
of a Criminal Court and the depositions of the 
witnesses therein are inadmissible in evidence in 
a civil suit, to prove the liability of defendants. 
106 P.R. 1915=32 I.C. 18. See also 117 P.R. 
1912=16 I.C. 491. On a question as to the 
caste of a particular family, evidence of 
members and decisions in previous litigation 

are relevant. 93 I.C. 705=1925 497 * A 

previous judgment is relevant under sec. 42 
for the purpose of proving a custom. 190 I. 

35=1940 Pesh. 31. Judgments not between 
parties are inadmissible. See 12 A.L.J. 837= 
25 I.C. 30. Also 4 LC. 997 and 8 I.C. 897; 


B. 433 (a copy of a judgment of a Swiss 
Court was held inadmissible against third 
party). 

Sec. 43—168 I.C. 109=1937 P.86. Illus¬ 
trations where ^ a judgment in a previous suit 
not inter partes is not admissible as evidence of 
an admission said to have been made by one 
of the parties in the course of that suit. The 
judgment is no better than any other hearsay 
evidence of the admission. 20 C.W.N. 648 = 
30 I.C. 821. See also loi I.C. 774; 41 Bom. 

L. R. 561 = I.L.R. (1940) Nag. 699. An order 
oi the Board of Revenue is not evidence in a 
case before the High Court but the latter 
should not make decree in dissonance with a 
decision of the Board without fully considering 
and giving all weight to the reasons advanced 
in the making of that decision. 3 P.L.J. 188 
=43 FC. 393. A judgment in land registra¬ 
tion proceedings is no evidence of the facts 
mentioned therein, more particularly when the 
proceedings were not between parties to a 
subsequent suit, in which the judgment is sought 
to be admitted in evidence, 16 P. 84=167 I 

C 152=17 P.L.T. 769=1937 P. 73 - As to 

judgment in guardianship proceedings, see 104.1 

M. W.N. 237= (1941) I M.L.J. 492. A judg- 
merit is not admissible to prove the truth of 
the fact which it states, nor is any fact stated 
as part of the reasoning in arriving at the fact 
in issue, evidence of the truth of that fact. But 
in cases where the right of a party has already 
been concluded by previous judgment, that 
fact can be proved by the production of the 
judgment, since the existence of that judgment 
itself is relevant. 1938 N.L.J. 466. Though 
the recitals and findings in a judgment not 
inter partes are not admissible in evidence, such a 
judgment and decree are admissible to prove 
the fact that a decree was made in a suit bet¬ 
ween certain parties and for finding out for 
what lands the suit had been decreed. 44 C W 

N. 935 - 

Question OF Liability—Decision of Civil 
Court. —Where a person is charged with crimi 
nal breach of trust as regards certain itos 
and the question of civil liability about the 
same items has been determined by a comoe- 

tent Civil Court, the judgment ofVt cTrt 
would be the best evidence of the civil rights 
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Illustrations. 

(n) A and B separately sue C for a libel which reflects upon each of them. C in each case 
says that (he matter alleged to be libellous is true, and the circumstances are such that it is probably 
true in each case, or in neither. 

A obtains a decree against C for damages on the ground that C failed to make out his justifi¬ 
cation. The fact is irrelevant as between B and C. 

(b) A prosecutes B for adultery with C, wife. 

B denies that C is A's wife, but the Court cojivicts B of adultery. 

Afterwards C is prosecuted for bigamy in marrying B during -T.v lifetime, C says that she 
never was A*s wife. 

The judgment against B is irrelevant as against C. 

(c) A prosecutes B for stealing a cow from him. B is convicted. 

A afterwards sues C for the cow, which B had sold to him before his conviction. As between 
A and C, the judgment against B is irrelevant. 

{d) A has obtained a decree for the possession of land against B. Cy B^s son, murders A in 
consequence. 

The existence of the judgment is relevant, as showing motive for a crime. 

*[ (e) A is charged with theft and with having been previously convicted of theft. The 
previous conviction is relevant as a fact in issue.] 

(/) A is tried for the murder of B. The fact that B prosecuted A for libel and that A was 
convicted and sentenced is relevant under section 8 as showing the motive for the fact in issue.] 

44. Any party to a suit or other proceeding may show that any judgment, 




LEG. REF. 

1 Illustrations (e) and (/) were added by 
Act III of 1891, sec. 5. 

NOTES. 

of the parties and hence a relevant fact. 41 
1=33 LG. 633=18 Bom.L.R. 195. 

Admissibility of Judgment “Inter partes.**— 
See I C.W.N. 146 ; 7 P.R. 1895 (Cr.) ; 11 B. 

H. C.R. 90; 9 C.P.L.R. 8. Previous judgment 
in main suit—Admissibility in subsequent exe* 
cution proceedings, 1934 R. 212. Where all 
the persons who are parties to a present case 
were parties to a former litigation, the judgment 
in the former proceedings is certainly evidence 
of what were the points in issue between the 
parties in that suit and of what was the re¬ 
sult of the suit. 168 I.C. 109=1937 P. 86. 

Admissibility of JuDo^^ENT not “Inter 
partes.’* —In a suit to contest a notice of 
•ejectment the only evidence of a lease was a 
■^^udgment in a suit not inter partes. Held, that 
he lease could not be held binding between the 
parties to the ejectment suit. 54 I.C. 574. On 
thK* section, see also 9 C.P.L.R, (Cr.) 8 ; 9 
Boti'.L.R. 1134; 72 C.L.J. 320=1941 Cal. 193; 
9 C.W.N. 402 ; 1939 R.i 3 . 162=1939 A.W. 
R. (B.R.). 161 (Rent suit). Previous judgment 
not inter partes though not res judicata is valuable 
proof of title and admissible in evidence. loi 

I. C. 774. Findings in previous judgment are 
not admissible. 96 I.C. 998=27 Punj.L.R. 544. 
See also 16 P. 84=1937 P. 73. Judgments 
in previous suit as regards the value of entries 
in revenue papers are admissible. 7 L.R. 10 
(Rev). Judgment of Criminal Court not ad¬ 
missible in subsequent .suit for damages. 2 
R. 549=1925 R. 143. Judgment in civil suit 
giving rise to criminal trial—not legally admis¬ 
sible in a trial for the offence. 6 C. 247. 
Record and judgment in a trial in which the 
principal was convicted of breach of the peace, 
if admifisi ble against surety. See [25 C. 440, 
Diss.] 32 P.R. 1903 (Cr.) ; 12 Cr.L.J. 404= 
II I.C. 588. It is not satisfactory to examine 
an expert witness on commission and not in 


presence of the accused. The evidence of an 
expert has alw'ays to be carefully weighed but 
when given on commission its value is consider¬ 
ably reduced. 108 I.C. 369=1928 L. 533. 
Suits not inter partes —Finding of fact in one of 
—Admissibility in evidence of, in another in 
which that fact is in issue. 56 M.L.J. 562= 
56 LA. 119 (P.C.). In a suit for damages for 
malicious prosecution, the judgment of Ac 
Criminal Court can only be used to establish 
the fact that an acquittal has taken place as a 
fact in issue in the civil suit. The grounds upon 
which that acquittal was based are inadmissible. 
56 M. 641 = 1933 M. .^29=65 M.L.J. 146. See 
also 41 Mys.H.G.R. 283. Sec. 43 excludes all 
judgments as irrelevant in a former suit if they 
are not inter partes unless the existence of such 
judgment is a fact in issue or is relevant under 
some other provision of the Act. The cxbtcnce 
of the judgment may be relevant but* not Ae 
decision of the judge or the opinion express^ 
by him. It is immaterial if the defendant in 
both cases is the same and the decision of Ae 
Privy Council in 22 C. 533 is no authority for 
the general proposition that a judgment agwnst 
a party can always be used against, him in a 
subsequent suit by another person. (56 I.A. Il 9 i 
Ref. to.) 34 C.W.N. 1113, See aUo 59 C.L. 

J. 320=1934 C. 788. The decision of an 
Income-tax Officer holding that an assessce 
was separate from his joint family and had 
separate grain business is a mere opinion of 
that officer and is irrelevant in a civil suit 
involving a dispute as to whether a particular 
item of property is his separate property or 
joint family property. 19 N.L.J. 287. 

Secs. 43-44. —Judgment appointing guardian 
for minor is not open to attack collaterally. 
1941 M.W.N. 237 = (1941) I M.L.J. 492=53 
L.W. 352=1941 Mad. 569. 

Sec. 44. —Principle of sec. <^4 cannot be ex¬ 
tended to cases of gross negligence. 64 LA. 
i 7 =I.L.R. 1937 M. 263=(i937) i M.L.J. n3 
(P.C.). (45 M.L.J. 324, overruled). Sec. 44 
would apply', n any proceeding, civil or cri¬ 
minal, f the decree sought to be challenged is 
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Fraud or collusion in ob¬ 
taining judgment, or in com¬ 


petency 
be proved. 



Court, 


may 


order or decree which is relevant under section 40, 
41 or 42, and which has been proved by the adverse 
party, was delivered by a Court not competent to 
deliver it, or was obtained by fraud or collusion. 


Opinions of third Persons, when relevant. 


45. When the Couft has to form an opinion upon a point of foreign law, or 

Opinions of experts. science, or art, or as to identity of handwriting 

[or nnger impressions], the opinions upon that point 
ot persons specially skilled in such foreign law, science or art, ^[or in questions as 
to identity of handwriting] ^[or finger impressions] are relevant facts. 


LEG. REF. 

^ The words “ or finger impressions** were 
added by Act V of 1899, sec. 3 (i) and as 
to whether these words include thumb impres¬ 
sions, see discussion in Council, Gazette of India. 
1898, Part VI, p. 24. 

* The words ‘‘or in questions as to identity 
of handwriting’* were inserted by Act XVIII 
of 1872, sec. 4. 

NOTES. 

proved by the adverse party. It cannot be. 
said that it applies only in a suit for revocation. 
A judgment in a probate suit is no doubt a 
judgment in rem^ but it can be contested on 
the ground of fraud or collusion. A stranger 
to a suit in which a decree in rem has been 
passed may impeach that decree for fraud and 
have it set aside if the fraud be proved. Under 
sec. 44 it is not necessary for the party against 
whom a judgment is set up to bring a separate 
suit to have it set aside \ he may show in suit 
or proceeding in which it is set up against 
him that it was obtained by fraud. It 
would be open to a party offering e\ndence of 
forgery of a will to prove that the probate 
decree was obtained by fraud if it were set up 
against him by the other side, instead of ad¬ 
mitting the probate and the title of the executor. 
I.L.R. (1940) Bom. 403=42 Bom.L.R. 231 = 
1940 Bom. 131. Sec. 44 empowers Courts to 
ignore orders issued by Courts without authority. 
57 B. 456=35 Bom.L.R. 630=1933 B. 398. 
Collusive decree binds parties thereto and their 
representatives. It is not a nullity. loi I.C. 
765=1927 A. 494. Judgment—Validity of 

adoption—Evidence of. 1924 P. 298. Applica¬ 
bility and scope of section. See 34 A. 150=13 
I.C. 80 ; 18 C.L.J. 264=21 I.C. 938 ; 6 I.C. 
98 ; 37 B. 563 = 20 I.C. 530. Under this sec¬ 
tion a party to a compromise decree can show 
that his consent to it was obtained by misrepre¬ 
sentation and fraud without bringing a fresh 
suit to set it aside. 30 I.C. 63. See abo i L.W. 
208 ; 18 C.W.N. 601 ; 93 I.C. 385=1926 C. i. 
Entry in record of rights—Procured by fraud— 
Separate suit to set aside—Necessity for. See 18 
C.W.N. 27. A party cannot plead his own 
collusion to avoid a decree to which he was 
himself a party. 6 N.L.R. 177 = 8 I.C. 1179. 
See abo 1927 A. 494. Right of stranger to a 
decree affecting his right to show in a subse¬ 
quent suit that the decree was invalid on the 
ground of fraud—Maintainability of subsequent 
suit without setting aside decree. See 21 G.W. 
N, 594=40 I.C. 607. Where the existence of 
certain evidence was stoutly denied and was 


afterwards discovered, it is ground for setting 
aside decree. 29 Bom.L.R. 1046=1927 B. 510. 
The plea that a decree passed by a native 
Court was made without jurisdiction is open to 
the objector under sec. 44 and can be raised at 
any stage of the proceedings unless there is a bar 
of res judicata or any rule of equitable estoppel 
against him. 1931 A.L.J. 652= 1931 A. 689. 
bee. 44 does not enable an individual creditor to 
bring a suit for hh benefit alone to set aside a 
transaction contained in a decree on the ground 
of Its being a fraudulent transfer or preference. 
LL.R. (1940) Bom. 526=190 I.C. 606=42 
Bom.L.R. 486=1940 Bom. 289. 

Secs. 45 and 46 : Expert Evidence,— 

Who are experts. See 32 C. 759. The fact that 
an expert is not acquainted with the characters 
of the language and can neither read nor 
write them wil not make him incompetent as 
an expert in handwriting. 160 I.C. 264=1936 

A.L.J. 3*7=193^ A. 165. How differs from 
ordinary evidence. See 3 N.L.R. i. When 
evidence. 1924 N. 183. The basb ofthe ex- 
pert s opinion should be placed before the Court. 
56 A. 428“ >934 A. 273. Value of experts* 
opinion when one expert is contradicted by 
another. 34 P.L.R. 788 (2) = 1933 L. 885. But 
depositions of expert witnesses as to the result of 
their opinions and as to the effect of them, does 
not come within the domain of expert evidence 
at all. 1933 P.C. 26=64 M.L.J. 193 (P.C.). 

\ alue to be attached to such evidence, see 
II Bom. 89 ; 29 Cal. 32 ; 15 Cal. 589 ; 34 P. 

L.R. 719—1933 L. 561. Expert evidence not 
based on well-defined inexorable laws of nature 
cannot be taken as decisive—Especially when 
there is direct evidence opposed to it. 96 I.C. 
641 = 1926 L. 313. See abo 29 O.C. 1 = 1925 
Oudh 497 * As to admissibility of opinion evi¬ 
dence of persons not experts. See 18 P.R. 1915 

P-R; 1915 (Gr.) ; 1930 A. 587 (not 
admissible). As to Government experts, see 147 
P.L.R. 1912=13 Cr.L.J. 563. The opinion of 
the Imperial Serologbt is entitled to great weight 
34 Cr.L.J. 1009=1933 O. 265. Validity of 
conviction based on expert evidence. 2 A L J 
444 ; 39 C. 245 ; 39 M. 169=22 M.L.J. 270 :* 
.18 P.W.R. >9*2. “Expert**—Meaning of. 

See 1930 A. 587. The evidence of an expert 
witness has to be tested like that of any 
other witness, for even expert witnesses are 
liable to make mistakes. At the same time 
if a person with special professional qualifica¬ 
tions, such as a doctor or an engineer, is called in 
to make professional examination of a per¬ 
son or a builihng, and is then asked to give 
the results of his examination as evidence in 
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Such persons arc called experts. 


NOTES. 

Court, it is liardiv fair to treat him as being 

4 

on the same footing as tho.se persons who may 
be said to make a profession of giving evi¬ 
dence nor is it necessary to suppose that he 
must necessarily be suffering from undue bias 
merely because he has professional qualifica¬ 
tions. 1940 Lah. 505. Generally speaking, it 
is not permissible to call a witness to explain 
to the Court wliat a document means unless 
such witness is an expert under the Evidence 
Act. It is for the Court to ascertain what 
the document means tht)ugh, no doubt, a witness 
may suggest methods by which an intelligent 
meaning can be given to the document. I.E. 

(1939) Bom. 434“4' Bom-I.-R- 34^-1939 

Bom. 339. 7 'he opinion of an expert that one 
document has been typew’ritten on the same 
machine as another document is not admissi¬ 
ble under see. 45 of the Evidence Act. The 
Court may ask the witness points in favour 
of the view whether the two documents have 
or have not been typewritten on the same 
machine but must come to its own conclusion 
and not treat sudi assistance as an expert 
opinion a relevant fact in itself. *933 A. 162. 
But evidence as to (he fact that the type¬ 
writers used in the typing of the various 
exhibits have certain defect which are clear 
from the typing of these exhibits can be com¬ 
petently given by an expert who has had an 
opportunity of examining the documents, 

though the Court is entitled to draw its own 
conclusion as to the source and authorship of 
the documents from the whole evidence in the 
case. 1933 A. 49ft. See nho 1933 A.E.J. 799 = 
*933 B90. Where the expert is not exami¬ 

ned and the other party has had no oppor¬ 
tunity of cross-examining him. the report of 
the expert cannot he admitted in evidence. 
141 I.C. 767=1933 P- *39; >933 ^'^* *42- But 
where the lower Court had based its decision 
on the opinion of (he handwriting expert 
though he had not given sworn testimony in 
support of the report, held, that tlie objection 
to the evidence being received could not be 
taken for the first time in revision. 35 P.L.R. 
109=1934 L. 230. See aho i\ P. 782 1932 P. 

352, VVhcrc the so-called “expert witnesses” 
give no data in support of their opinions their 
evidence should be rejected. 1931 L. 364. 
See also 131 I.C. 77 * = *93* PC. 189 (P.'C.). 
The evidence of experts must be given in the 
ordinary way. Subject to certain exceptions— 
those exceptions being amongst others the 
certificates of the Imperial Serologist touching 
the matter of blood stains and the of Chemical 
Examiner, which are made admissible in evi¬ 
dence by thcm.sclves—the opinion of an expert 
must be given orally and a report merely 
or certificate by him cannot possibly be 
evidence. Unless he goes into the witness-box 
and gives oral evidence, there can be no 
cross-examination of the expert at all. The 
opinion of the Director of Agriculture is 
certainly the opinion of an expert, but the 
evidence, being only documentary is clearly 
inadmissible. I.L.R. 1937 M. 764= *937 M- 
407=0937) * M.L.J. 341, Telephony is a 

science 6'f ‘art and the witnesses’ knowledge of 


the telephone and of engineering generally 
places them in a special position and makes 
them competent to express an opinion upon 
articles and matters which are largely in use 
in the department of the telephone and of 
engineering generally. The evidence of these 
witnesses is relevant and admissible as opinion 
of c.Kperts and the expert evidence of those 
witnesses is entitled to very considerable 
weight if they hold diploma in telephony 
and engineering and also have great ex¬ 
perience. 184 I.C. 36=12 R.S. 83=1939 
Sind 245. Though a doctor is in a better 
position to form an opinion about the age 
of a person than a layman, his statement 
is no more than an opinion and could not 
amount legal proof of the age of the person 
concerned. 1939 A.T,.J. 980=1939 All, 708. 

Ii.i.usTRATivE Cases—Comparison of Hand¬ 
writing. —To make the evidence of a hand¬ 
writing expert admissible, it is not necessary 
that the handwriting should be actually 
compared in Court. It is enough if the 
documents admittedly in the accused’s hand¬ 
writing are shown to him in open Court 
and he expresses his opinions thereon. 16 
Cr.L.J. 703 30 I.C. 751 (M.); 16 C.W.N. 
812 = 39 61 . 606. See also 2 A.L.J. 444; 39 
C. 2^3; 2 Weir 739 (Sub-Registrar not 
expert. 2 ^Veir 760). A comparison of hand¬ 
writing is to be used with great care and 
caution and especially in a criminal case when 
a large quantity of apparently different hand¬ 
writing is under comparison. 39 C. 606=16 
C.W.N. 812; 1926 P.575 (thumb-impression); 
29 C. i; 1923 O. 413. See also 45 C. 60= 
21 C.W.N. 1076 = 42 I.C. 484. A comparison 
of handwriting is at all times, as a mode 
of proof, hazardous and inconclusive and 
especially when it is made by one not con¬ 
versant with the subject and without such 
guidance *as might be derived from the argu¬ 
ments of counsel and the evidence of experts. 

A comparison of writings has consequently 
been deemed a mode of ascertaining the truth 
which ought to be used with very great 
caution. 49 C. 235 =26 C.W.N. 113 = 65 I.C. 
774. There is no doubt that a comparison of 
handwriting is something hazardous and incon¬ 
clusive, and should be made with care and cau¬ 
tion in the light of assistance that may be 
available in the shape of expert evidence or argu¬ 
ments on behalf of parties concerned, or other¬ 
wise ensuring a right decision. No hard and 
fast rule could possibly be laid down as to the 
best method of arriving at a proper conclu 
sion on the question of similarity of hand¬ 
writing. The rejection even in toto of an 
expert’s opinion would not exonerate the Court 
from the duty of coming to an independent 
finding on the question of an authorship of 
handwriting ; the Court has to examine the 
opinion and come to its own decision. The 
most important things are to examine the 
general characteristics, formation of letters, 
fixed pen habits and mannerisms, and discern 
the identity of the writer. The identity 
or resemblance in handwriting has to be 
found out on the value of the effect ofvarioiw 
considerations arising from individual charac- 
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teristics and idiosyncracies which have been 
embodied in technical language of experts. 169 
I.G. 977-38 Cr.L.J. 818-1937 C. 99 (S.B.). 
The evidence of persons acquainted with the 
handwriting of a person by w^hom the docu¬ 
ment is supposed to be written is admissible, 
though they are not experts. 18 P.R. 1915 
(Cr.) —28 I.C. 722. See also 147 P.L.R. 1912 = 
15 I-C. 979; 7 P.L.T. 507—1925 P. 787. In 
the case of a disputed handwriting or signature 
a Court is not incompetent to use its own 
eyes for the purpose of deciding whether cer¬ 
tain handwritings or signatures placed before it 
it are similar or not. A Court should not be depri¬ 
ved of the function for which it exists, namely, of 
deciding disputed facts placed before it. The 
opinion of experts is only a piece of evidence, 
but the opinion of the judge is the decision in 
the case. A Judge has to be satisfied that he 
is entitled to take such assistance upon evidence 
as is available in the circumstances of the 
case, I.L.R. 1937 N. 382 — 20 N.L.J. 139, 
Value of expert opinion as to signature in 
language which expert cannot read or write. 1933 
P. 559. See also 1936 A.L.J. 317=1936 A. 
155. In a case of forgery the only chief evi¬ 
dence being an expert’s examination of the 
forged documents as compared with the other 
documents alleged to be in the handwriting of 
the accused, the other documents must be 
strictly proved to be in his handwriting. 36 M. 
159=22 M.L.J. 270. A mere statement there¬ 
fore by a witness that it is in the handwriting 
of the accused is no evidence if he is not able 
to say how long ago they were written. 36 M. 
159. In arriving at a conclusion of the 
authorship of the forged document, the expert 
should show marked peculiarities in the hand- 
. writing of the accused, which are re-produced 
in the forged document and when the writing 
has no such peculiarities, the comparison is of 
no consequence and cannot be relied on. Also 
the fact that the disputed samples are put 
separately from the .standard ones for the exa¬ 
mination lessens its usefulness. 36 M. 159. 
A conviction cannot be based on an expert’s 
comparison, if it is not supported by corrobo¬ 
rative evidence. 36 M. 159. Where the state¬ 
ment of a person does not show that he is an 
‘expert* in the art of handwriting, his evidence 
can be ruled out as being inadmissible. 31 
Punj.L.R. 109=1930 L. 336. Where a hand¬ 
writing expert was privately consulted by a 
party before he was produced in Court and he 
was produced as his opinion was favourable to 
that party much importance cannot be attached 
to his evidence. 39 P.L.R. (J. & K.) 54. 

Finger-print. —If a finger-print expert has 
not been cross-examined as to the grounds of 
his opinion and as to the test to which he 
had put a particular finger-print, the weight to 
be attached to such witness’s evidence cannot 
be diminished by applying to it, considera¬ 
tions to which the witness’s attention was 
never directed. 21 Cr.L.J. 257 = 55 I.C. 273 
(P-) ; 35 C.W.N. 863=1931 C. 441. See also 
97 I.G. 335=1926 P. 575; 30 C.W.N. 373 = 
1926 G. 531. A court is not bound to accept 
the evidence of an expert, such as a finger¬ 
print expert, even though there are no special 
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reasons for not accepting it. The expert, how¬ 
ever, must be given an opportunity of explain- 
ing. to the Court the reasons for his opinion, 
as It is only after hearing the expert’s reasons 
and elucidation that the Court would be in a 
position to express a sound opinion whether or 
not the expert’s opinion is satisfactory. 53 L.W 
396—(1941) I M.L.J. 475. The value of the 
expert evidence depends largely on the cogency 
of the reasons on which it is based. In gene¬ 
ral, it cannot be the basis of conviction un¬ 
less it is corroborated, by other evidence. 
1936 A.L.J. 317=1936 A. 165. If in a 
case of denial of the execution of a docu- 
nlent the direct evidence of the witnesses is 
of a very unsatisfactory nature, the Court 
can rightly rely on the opinion of a finger¬ 
print expert. 42 P.L.R. (J. & K.) 343. 

Conviction based on the sole testimony of 
fingerprint expert though not safe yet legal. 
1928 P. 129 = 6 P. 305. It is going too far 
to say that the Court must insist upon cor¬ 
roboration of the evidence of a finger-print ex- 
pert. On the other hand, the Court must be 
careful not to delegate its authority to a 
third party. The Court has to be satisfied 
that the accused is guilty, and the Court 
cannot hold him guilty merely because an 
exoert comes forward and says that in his* 
opinion the accused must be guilty. The 
Court must satisfy itself as to the value of 
the evidence of the expert in the same way 
as it must satisfy itself of the value of other 
evidence. The Court has to rely on the 
expert upon two distinct points, first of all, 
on the question of similarity between the 
marks, which is a question of fact on which 
the Court can, and should with the assistance 
of the expert, satisfy itself; and secondly on the 
point which is one for expert opinion, whe¬ 
ther it is possible to find the finger-prints or 
thumb-inipressions of two individuals corres¬ 
ponding in as many points of resemblance as 
are shown to exist between the impressions 
found m the case before the Court and those 
of the accused. When the expert tells the 
Court that it is impossible to find so many 
characteristics identical in the finger-prints of 
two persons as are found in the case, and when 
that statement entirely agrees with what one 

L ori the subject in scientific books, 

the Court need not hestitate in accepting the 
opinion. 60 B. 187=38 Bom.L.R. 160=1936 
B. 151. Where the defendant is illiterate and 
the genuineness of a paper said to have been 
executed by him in dispute and the decision 
of the question depends upon the genuine¬ 
ness of the finger-print the parties should 
be allowed if they want to examine experts. 

^ 4 * 7^7=1933 P- 159* It is quite clear 

that the science, if it could be so called of 
foot prints has not yet progressed very far 
But there is no doubt whatever that evidence 
of similarity of the impressions of the foot 
shod or unshod, given by a foot-print expert is 
admitted by the Courts. Such evidence comes 
under the head of circumstantial evidence It 
IS not the opinion of the expert that is of anv 
importance but the facts that the expert hZ 
noticed A person who has made a study of 
the prints made by the human foot is better 


2474 


The Civil Court Manual (Imperial Acts). 


[S. 4S 


Illustrations. 

(a) The question is, whether the death of A was caused by poison. 

The opinion of experts as to the symptoms produced by the poison by which A is supposed to 
have died, are relevant. 

(b) The question is, whether A^ at the time of doing a certain act, was, by reason of un« 
soundness of mind, incapable of knowing the nature of the act, or that he was doing what was either 
wrong or contrary to law. 

I he opinions of experts upon the question whether the symptoms exliibited by A commonly 
show unsoundness of mind, and whether such unsoundness of mind usually renders persons incapable 
ot knowing the nature of the acts which they do, or of knowing that what they do is either wrong or 
contrary to law, are relevant. 

(c) The question is, wheihci a certain document was written by A. Another document is 
produced which is proved or admitted to have been written by A. 

The opinions of experts on the question whether the two documents were written by the 
same person or by different persons, are relevant. 


NOTES. 

qualified to notice points of similarity or dis¬ 
similarity than one who has made no such study. 
He is able to lay these points before the 
Court, and from his evidence the Court draw's 
its own conclusion. 1937 M.W.N. 874-^46 L. 

\V. 477-= 1937 M. 951'. 

Foot-print Expert. Thf ofnnion vf a Joot^ 
print expert should not be taken as conclusive. 
The Judge must form his ow’n opinion with 
regard to the identity of the foot-prints. It is 
not proper for a Judge to be guided in such 
matters entirely by the evidence of an expert. 
The expert’s opinion is valuable but it must be 
supported by statements of facts, the accuracy 
or otherwise of which can be verified by the 
Judge. 1940 M.W.N. 761 y2 L.W. 198=1941 
Mad. 88. See also 1942 Sind it cited under 
S. 57, supra. 

Thumb-impression.— The question of identity 
of thumb-mark is a question of fact and the 
evidence of the expert is only a guide to the 
discretion of the Court. 9 Mys.L.J. 444. If 
the finger-prints are clear enough to sustain an 
argument, there is no reason why an argument 
by way of deduction should not be sure a 
foundation for a conclusion and it may be a 
better one than any based on direct evidence. 
There is nothing in the so-called science of 
finger-print or the qualifications of an expert 
in it which need deter a Court from applying 
its own eyes and its ow'n mind to the evidence 
and verifying the results submitted to it by the 
witness. 46 M. 715-89 I.C. 374 ; 9 P.R. 
(Cr.) 1914-27 I.C. 203. If a Court wishes to 
admit in evidence a report of a thumb-impres¬ 
sion expert, then the Court should insist on the 
production of the expert as a witness in the 
case in order that his examination and cross- 
epamination be conducted in open Court and 
unless this is done, the report does not by 
itself become evidence in the case. 1935 A. 
W.R. 76“ *935 *42. Taking thumb-impres¬ 

sion of accused in Court for purpose of com¬ 
parison is legal. 50 M. 462 = 53 M.L.J, 597. 

Palm Impressions are akin to finger-impres¬ 
sions and expert evidence relating thereto should 
on the whole be admitted rather than excluded 
to be weighed by the Court and the jury for 
whatever it is worth. 52 B. 223=1928 B. 158. 

Photographs.— Where the question of legiti¬ 
macy arises, photographs of the putative father 
and son to prove resemblance are admissible. 




13 I.C. 678-15 C.L.J. 621. (On appeal 47 I. 

5 *3 =^45 C. 878). As to admissibility of 
photographs in evidence, see 131 I.C. 771 = 1931 
P.C. 189 (P.C.). 

Secs. 45 and 49 : Gambling. —Gambling 
cannot be considered to be either an art or a 


science within the meaning of sec. 45 so as to 
entitle a police officer logo into the witness-box 
and speak as an expert that in his view, based 
on experience in other cases, certain harmless 
documents such as slips, which he calls betting 
slips arc instruments of gaming. It may be that 
under sec. 49 a police officer might give 
evidence that he had had a long experience 
amongst people who indulged in satla gambling 
in a particular district, and from that experience 
supported by instances which he should be pre¬ 
pared to give so as to establish his means of 
knowledge, he was satisfied that a system or 
code prevailed among such persons, and he 
might then express an opinion (which would 
be relevant under the section) that the slips in 
question were prepared in accordance \vith that 
system or code and had a certain meaning. 
But he is not entitled merely to express the 
opinion that unintelligible documents found in 
the room of a man charged with gambling must 
be records of gambling transactions. It is for 
the Court to decide what the documents mean. 
39 Bom.L.R. 613. 

Technical Works. —Technical works cannot 
be used to refute an expert witness’s opinion 
unless the passages to be used are pul in cross* 
examination to the w’itness for him to explain 
them ifhc can. 22 C.\V.N. 745=46 I.C. 593 
[23 C, I (P.C.), Ref.]. 

Opinion on Medical Matters. — Expert 
medical opinion of a Surgeon who conducted 
post mortem examination is relevant. 12 I.C. 93 
— 12 Cr.L.J. 485, A doctor’s opinion on the 
point of a person’s age is entitled to greater 
weight than that of any other person. lO O. 

W.N. 1274= 1934 O. 32. 

Trade Mark.— Similarity of trade-mark is a 
matter for the Court. 49 A. 92 = 99 I.C. 353. 

Foreign I.aw. —Expert opinion on matters of 
foreign law. See 92 I.C. 112=1926 M. 218. 
Expert opinion on foreign law, where it is elabo¬ 
rately laid down in a Code, need not be called 
for—Court should itself interpret such law. 123 
I.C. 600= 1930 M. 146. The evidence of trans¬ 
lators or interpreters of Hindu Law texts is no^ 
admissible. 12 P. 359=1933?. 306^ 
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Facts bearing upon opini- Otherwise relevant, are relevant if 

ons of experts. they support or are inconsistent with the opinions of 

experts, when such opinions are relevant. 

Illustrations. 

question is, whether A was poisoned by a certain poison. 

(*} 1 lie question is, whether an obstruction to a harbour is caused by a certain sea-r^all 

47. When the Court has to form an opinion as to the person by whom any 

Opinion as to handwriting writteri or signed, the opinion of any 

when relevant. acquainted With the handwriting of the person 

•* . whom it is supposed to be written or sifirned that 

It was or was not written or signed by that person, is a relevant fact ^ 

acquainted with the handwriting of 

ments purporting to be written by that person in answer to docu» wS?en 
by himself or under his authority and addressed to that person, or when in the 

P'™" have 

Illustration. 

The question is, wliether a given letter is in the handwriting of .1, a merchant in London 

IS a merchant in Calcutta, who has written letters addressed to 4 anH ^ i .. 

porting to be written by liim. C is B^s clerk, whose duty it was to examinrand fill r'? ' 

dence. D is B's broker, to whom B habitually submitted the letters puroortin? to h coirespon- 
for the purpose of advising with him thereon. purporting to be written by A 

The opinions of 5 , C and D on the question whether the letter is in th#* r ^ 

relevant, though neither B. C ox D ever saw A write. “ handwriting of A are 


48. When the Court has to form an opinion as 


NOTES. 

Sec. 47 .—See also Notes under secs. 45 and 
46. As to sufficiency of evidence, see 1934 N. 
204. Where a witness deposes that a certain 
document is in the handwriting of the accused, 
the degree of his acquaintance with that hand¬ 
writing will affect the value, though not the 
admissibility of his evidence. 1936 A.L.J. 317 
— 1^36 A. 165. When a witness says that a 
particular document is in the handwriting of a 
certain person whom he knows, it is evidence of 
a fact. The fact that the witness does not also 
say that he knows and is acquainted with the 
handwriting of the person concerned does not 
render that evidence inadmissible. That is legal 
evidence of the handwriting of that person. 
The witness need not say in the first instance 
that he knows the handwriting. It is the duty 
of the opposite party to explore in cross-exami¬ 
nation the sources of his knowledge, if he is not 
satisfied with the testimony of the witness as it 
stands. Nor would the fact that the document 
is not before the Court render such evidence 
inadmissible. 178 I.C. 324= 1938 P.W.N. 403 = 
1938 P. 497. Although it is true that under the 
Evidence Act comparison of handwriting is 
legitimate enough and the view of persons 
competent to express opinions may be in many 
cases of considerable value, the opinions of those 
who have not carefully studied the art of cali- 
graphy is not as a rule of very great utility. 
Indeed, so uncertain and inexact is the science 
of the study of caligraphy that it has been for 
some years past the tendency to regard evidence, 


Tarac^Ir^'rh^ of somewhat inconclusive 

Character. The mere fact that there is a re- 

fTi’ between the signature alleged to be 
false and a signature admitted to be^ genuine 
does not carry great weight. If a signature is 

llvint’ prowng it is on the party 

relying on its genuineness. 64 I.C. ana fP 1 As 

to admissibility of opinions \f persons imt el 

perts, but acquainted with the handwriting of 
the persons concerned, see 18 P.R. 1915 (Cr ) ^ 12 

P.W.R. 1915 Cr.) ; ,8 B. 66 ; 22 C 212 28 I 

C. 722=16 Cr.L.T. 228 • pi r ^ ^ ’ ■ 

I.C: 979 i 16 -tl O.G 1=^0270 

rpad impossible for a person unabfe to 

reeot,!is characters to know and 

to recognise and prove the handwriting of 

had then" particular characters, if hlhad 
R letter write. 4 A.W. 

, ■ 7 . , 934 A. 990. When a question has to 
be decided as to the person bv whom anv 

document was signed or written,' then accord^ 
mg to sec. 47 the opinion of any person ac¬ 
quainted with the handwriting of the person 
by whom It IS supposed to be written 1 
signed is a relevant fact. But the section 
contemplates only the production of the or^" 
nal document and not a copy of it iquo R 

D. 105=1939 A.W.R. (B.R.) ,67. 

See. ^S.~See 1937 P. T’a^ 

admissible under sec. 48, beine the ^ 

to the existence of a general as 

of persons who would be likelv Tn T 
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Opinion as to existence of 
right or custom, when rele¬ 
vant. 


to the existence of any general custom or right, the 
opinions, as to the existence of such custom or right, 
of persons who would be likely to know of its existence 
if it existed, are relevant. 


Explanation .—The expression “general custom or right” includes customs 
or rights common to any considerable class of persons. 


Illusfratiofi. 


The right of the villagers of a particular village to use the water of a particular well is a general 
right within the meaning of this section. 

Opinion as to usage.s, 49. When the Court has to form an opinion as 

tenets, etc., when relevant. to 


the usages and tenets of any body of men or family, 

the constitution and government of any religious or charitable founda¬ 
tion, or 

the meaning of words or terms used in particular districts or by particular 
classes of people, 

, the opinions of persons having special means of knowledge thereon, are 
relevant facts. 


50. When the Court has to form an opinion as to the relationship of one 

person to another, the opinioti expressed, by conduct 
Opinion on relationship existence of such relationship, of any person 

who, as a member of the family or otherwise, has 
special means of knowledge on the subject, is a relevant fact : 


NOTES. 

missible under sec. 35 of the Art, as entries 
relating to a relevant fact contained in what 
may be regarded as a public record made bv 
a public servant in the discharge of his official 
duty. I.L.R. (1041) I.ah. i',4- 43 Rom.L.R. 
432=1941 P.C. 21 (P.C.). 

Sees. 48 and 49 .—Where all that the Court 
has to ascertain is the rate of interest charge¬ 
able on hundis as is fixed bv visage, the 
evidence of three persons familiar with that 
usage is sufficient particularly when it stands 
uncontradicted on the record. 1932 L. 582. 
See also 39 Bom.L.R. 613. The words “usages 
of any body of men’* in see. 49 do not cover 
inferences or conclusions that may he drawn 
on the basis of past experience. 13 P.R. 1914 
(Cr.) = 20 I.C. 625 On this section, see also 

7 I.A. 63 = 5 C. 744 (P.C.) ; 23 C. 427 ; 26 
C. 148 ; 49 I.C. 743 ; 39 Bom.L.R. 613. As 
to proof of custom opinion of persons likely to 
know of its existence arc admissible. 8 O. 
W.N. 6. And the weight of their evidence 
would depend on their position and character 
and of the persons on whose statements they 
have formed their opinion. (Ibid.) See also 
1933 Sind 213. A living witness may state 
his opinion on the existence of a family cus¬ 
tom and may state as grounds thereof infor¬ 
mation derived from deceased persons but it 
must be the expression of independent opinion 
based on hearsay and not repetition of hearsay. 

8 Luck. 445=10 O.W.N. 268=1933 O* 246. 
Sec. 48 read with sec. 60 requires that the 
person who holds the opinion should be called 
as a witness. Statements made by deceased 
persons after the controversy had arisen and 
therefore inadmissible under sec. 32 arc not 
admissible under sec. 48 or under sec. 32 (7). 
Statements cannot be called instances. 1933 
O. 246. 


Where a deed of gift contains an agree¬ 
ment transferring one ghumaon of land to the 
donee and also relinquishment of reversionary 
rights by a reversioner, the deed, although it 
is inadmissible in evidence, for want of registra¬ 
tion so far as the gift is concerned, can be 
admitted in evidence under sec. 49 for the 
collateral purpose of proving the relinquish¬ 
ment of reversionary rights. 1939 Lah. 414. 

Sec. 50 .—Difference between English and 
Indian Law. 91 I.C. 462=1926 M, 475. Sec. 
50 is limited to opinion as expressed by con¬ 
duct and there is no provision in the Act 
making general reputation receivable in evi¬ 
dence as in English Law. 1926 M. 475. The 
evidence of witnesses that a certain man and 
a woman were regarded as man and wife by 
the members of the community does not come 
within the pur\’iew of sec. 50, not being an 
opinion expressed by conduct as to existence 
of such relationship of any person who, as a 
member of the family or otherwise, has special 
means of knowledge on the subject, and there 
is no other statutoiy provision under which the 
evidence can be let in to prove marriage. 1933 
A. 130=143 I.C. 815. See also 1937 S. 126= 

31 S.L.R. 71. On a question of the legality of 
the form of marriage, conduct of parties is 
admissible. 93 I.C. 705=1925X1. 497. Proof 
of paternity in case of a person claiming as 
illegitimate son. See 27 M. 32, In case of 
adultery and enticing away a married woman, 
fact of marriage must be strictly proved. 5 C. 
566 (F.B.) ; 13 C.L.R. 125 ; 5 A. 233; 20 A. 
166; 17 Bom.L.R. 75; 1001.6.535=19270. 
140. The doctrine that the proof as to whether 
there was a marriage between two parties is 
to include a consideration of the character 
and conduct of various relatives and an 
estimate is to be formed as to whether on the 
whole these relatives prefer the tic of con- 
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Provided that such opinion shall not be sufficient to prove a marriage in 

rTLiT, r‘7 l”T" ” ■" -nder 

495 ? 497 ? or 49 ° of the Indian Penal Code. 

Illustrations. 

(a) The question is, whether A and B were married. 

is relevlnc husband and wife, 

(A) The question is, whether A was the legitimate son of B The fart that ^ i 

treated as such by members of the family, is relevant. ^ 

Grounds of opinion when velpvanWhT'o'^^'^ opinion of any living person 
relevant. televant, the grounds on which such opinion is based 

are also relevant. 

Illustration. 

his opwL!’'"'"' experiments performed by him for the purpose of forming 

Character When Relevant. 

T ■ *1 u that the chararter nf 

In civil cases character to anv nerson rnnr<=‘rn<^H ie c. i, onaractei oi 

,.p„.d .. ^probable .»v"clLT?„p“.e'S 

So'KT,Se:”r 


NOTES. 

cubinage to that of marriage is a wrong doc¬ 
trine regarding proof of marriage. The evidence 
on this subject should not be allowed as it is 
without competence. 56 I.A. 201 = 10 L. 725= 
1929 P.C. 135=57 M.LJ. 366 (P.G.). Where 
the statement of witness giving the pedigree is 
found to be inadmissible under sec. 32 {5), 
but he deposes to facts which establish such 
treatment as is contemplated by sec. 50, it 
should be admitted to that extent. 151 I.G. 
338=1934 A. 117. Evidence of r otoriety of 
an adoption must be the evidence of a number 
of people who owing to their circumstances are 
in a position to say what was the attitude of 
the alleged adoptive parent is towards the 
claimant. A mere statement that an opinion 
was held by the witnesses or other persons 
does not come within the scope of sec. 50, 
the only provision of Evidence Act, under 
which evidence of repute is admissible. 1936 
R. 518. See also 1940 Rang. 181. 

Sec. 51.—The Excise Sub-Inspector is an 
expert in his own department, and is able to 
distinguish liquors, but the Gourt should 
Under sec. 51 ascertain'the grounds on which 
his opinion is based, so as to test it. 1935 
Gr.G. 80=1935 N. 13. Ghemical Examiner’s 
report—He was not examined as witness— 
Contents of report. 144 I.G. 357=^933 A. 
394 - 

Secs. 52-54 : Scope—English and Indian 
Law. —The wording of sec. 54 of the Evi¬ 
dence Act is no doubt wide but the object 
clearly is to lay down that evidence of bad 
character including a previous conviction is 
as a rule irrelevant to help to establish an 
accused person’s guilt but that is not to lay 
down that it may not be taken into account 
in passing sentence. (39 B. 326, Foil.) ; 52 

M- 358=56 M.L.J. 595 - ^ 

Admissibility of Evidence. —General evidence 
of bad character cannot in the first instance be 


given against accused. 7 W R 7 rCr't - fi w 

n 1 ’ 59 I.c.' 560=.' Si’ 

Unless evidence has been given that he h^^ a 
good character in which case it beeves 

admissible. But the section does not appirto 

cases m which the bad character of the person 
IS Itself a fact in issue. 1928 O a2o vF. ; 

4930 B ,57. Such eviLnee „ 1 ?t gterait 

of offence I 

n I^-r’ =' 5 - But .w also 27 C 

139- But if the evidence of bad charactL k 

introduced m order to establish a relevant fact 

proved aliunde, the evidence 
of bad character is admissible. Evidence of 
previous conviction is admissible not “proof 
of bad character but as evidence to prove Tabh 
and association. 9 Luck. 22=1033 q 

Proper object of proof of previous coLiction^fs' 
to determine amount of punishmem if 

b'h C R 0^". of offence^S gel i! 
B.H.C.R. 90. also 32 M. 526 ; 1928 o! 

^he question of the 

P. Code and also on the question of^ukish: 
ment, it may be taken into consideration in 
giving punishment after the accused T j 
guilty. 39 B. 326=26 I.G. 995 Sn thTs 
sea also 5 C 768; U.B.R. (,908) anyOr 
dence 1=8 Cr.L.J. 411 u B R 
Vol. I, 82 ; 26 P.W.R^ 19 oTuVm 

76. ;£ pIr. 

Illustrative Gases.— The fart 
sed is of bad character or is reputed f ” 
thief or a habitual thief is no e5d^ ^ ^ 

him for a charge under sec. 401 

P.R. 19.4 (Cr.) = a6 I.C.625 ’ft, '3 

33 t =5 P.L.J. 706. In a proTtiint ° FP' 
sec. no, Cr. P. Code, a list of crim ® 

PoUce Officer has .uspe^tef ^0^ 
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In criminal cases, previous 53 - I" criminal proceedings the fact that the 

good character relevant. person accuscd is of a good character is relevant* 

i[54. In criminal proceedings the fact that the 
Previous bad character accused person has a bad character is irrelevant, un- 
not relevant, except m evidence has been given that he has a good character, 

' in which case it becomes relevant. 

Explanation (i).—This section docs not apply to cases in which the bad 

character of anv person is itself a fact in issue. 

Explanation (2). A previous conviction is relevant as evidence of bad 

character.] 

55. In civil cases the fact that the character of 
Character as affecting ^ny person is such as to affect the amount of damages 
damages. which he ought to receive, is relevant. 

Explanation.—In ^2, 53, 54 and 55, the word “character” includes 
both reputation and disposition ; but, ^[except as provided in section 54] evi¬ 
dence may be given only of general reputation and general disposition, and not 
of particular acts by which reputation or disposition were shown. 

PART II. 

On Proof. 

CHAPTER III. 

Facts which need not be proved. 


damages. 


Fact judicially noticeable 
need not be proved. 

Facts of which Court 
must take judicial notice. 


56. No fact of which the Court will take judi¬ 
cial notice need be proved. 

57. The Court shall take judicial notice of the 
following facts :— 


u:g. ref. 

' T his section was substituted for the ori¬ 
ginal section by Act III of 1891, sec. 6. 

2 These words and figures were inserted by 
Art III of 1891, sec. 7. 

NOTES. 

have committed, is inadmissible to establish the 
reputation of the accused. 13 I.C. 102 ; 62 I.C. 
543 = 22 Bom.L.R. 1274. The past history of a 
gang of dacoits would be significant only if an 
offence under sec. 400, Penal Code, has been 
made out. 13 I.C. 279= 16 C.W.N. 69. State¬ 
ment by a prosecution witness in a prosecution 
for riot that he had brought a case under sec. 
107, Cr. P. Code, against some of the accused 
who had been bound down, is admissible not for 
proving the bad character of the accused but as 
part of the res gestae^ the events which had 
transpired before and which led up to the riot 
with which the accused were charged. 17 I.C. 

gSy, As to evidence of conduct as 

affecting character, see 25 S.L.R. 55 = *927 Sind 
28. See 1928 L. 647 as to the value of past 

good character. 

Sec. 54. —Evidence of bad character of accu¬ 
sed is admissible to prove the motive for crime. 

5 P. 63 = 93 I.C. 884 ; 1928 O. 430. S. 54 

does not relate to the manner of proof of previ¬ 
ous convictions, and relates only to the proof of 
previous convictions in certain cases. I.L.R. 
(1941) Kar. 308=1941 Sind 173. Incases of 
crime where it is thought desirable by the pro¬ 
secution to bring evidence of previous conduct 
of similar character to the suggested crime, 
before the jury, the intention of sec. 54 is not 


infringed and evidence pointing to directly 
similar conduct is admissible. Sec. 54 refers to 
specific evidence of bad character not confined 
to acts similar to the crime, which was being 
investigated which may influence the jur>’ on the 
question of motive which is dealt with in the 
same conviction. Such a motive must be Ac 
same kind of motive that in all probability 
actuated the mind of the accused or may have 
actuated his mind in committing the crime for 
which he is being tried. 1936 C. 469. A state¬ 
ment elicited from a prosecution witness in a 
sessions trial by way of cross-examination, as to 
the opinion of another w'itness about the bad 
character of the accused, does not amount to 
evidence of bad character, when the statement 
was not elicited for the purpose of proring what 
sort of character the accused bore but with the 
collateral object of showing that the other 
witness was resiling from the evidence which he 
gave before the committing Magistrate, and the 
admission of that statement does not, therefore, 
contravene the provisions of sec. 54. I.L.R. 
(*939) I C. 337. See also 1939 P.W.N. 627= 
1940 P. 14. 

Sec. 54, Expl. il).--See 7 O.W.N. 862 =* 
1930 O. 455 . 

Sec. 55. —See 10 C.W.N. 522=3 C.L.J. 349 > 
2 C.P.L.R. 198 ; 41 I.C. 696 ; 1932 N. 158. 

Sec. 56 : Judicial Notice—Notorious facts. 
Judges are entitled to take judicial notice of any 
notorious fact without requiring actual j)Osit!VC 
evidence. 24 M.L.J. 211 = 18 I.C. 257. A 
Court can take judicial notice of facts transpiring 
in Court. 121 I.C. 337. 

Sec. 57 : Skction not exhaustive. —The list 
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(i) I [All Indian laws ;] 

hereafter to be passed by Parliament and 
all local and personal Acts directed by Parliament to be judicially noticed 

3 Articles of war for Her Majesty’s Army ^[Navy or Air Force! • ’ 

tohv u proceeding of Parliament and i[of the leeisl’aturps p. 

tabhshed under any laws for the time being in force in British India.! ^ 

Explanation. — The word “ Parliament ’’ in clauses (o^ anr^ (a\ - i j 
{i) the Parliament of the United Kingdom of Great Rrita 
(«) the Parliament of Great Britai^f ' 5 

(m) the Parliament of England ; 

{iv) the Parliament of Scotland ; and 
(v) the Parliament of Ireland ; 

(5) the accession and the sign manual of the Soverf^io-t. *1. • 

of the United Kingdom of Great Britain and Ireland : ® ^ 

(6) all seals of which English Courts take judicial notice • i c „ 

the Courts of British India, and of all Courts out of British India^ j 

by the authority of the ^[Central Government or the Crown ^ 

the seals of Courts of Admiralty and Maritime jurisdiction alld ' 

other Act or Regulation having the force of law in Biitish Ir^ia ; ^”a*nent or 

Signature OF A Gazetted Officer--T h 

Court can take judicial notice nf 
of gazetted officer of the British Pm ^ 

therefore the genuineness of ^ 

a matter which, unless the Court d^ms it 
sary, need be proved. The aDoIicahiliH* neccs* 

7 * • i» n*, 557 72 l*Ci* 5 ^ 5 ~iq 2 q < 

to judicial notice of power-of-attfrn • 
under seal of notary public see A.t Rom 
= I.L.R. (,939) Bon!! 347 
trate’s signature is taken judkal not.?^ 
when made in his official ^apac^tv L ? r 
Courts take judicial notice of attestar'^' 

signature of such Registrar lo^ I r ‘“" 

to signature of Justice of the PeLe^j/^'^i 
P (Cr-). Judicial notice of Agra ffiv"®- 

records being destroyed d,; • 

Indian Mutmy- a Sreat 

where appropriate books were rlf 

'7 A. 456 (p!g.); .2 C lT flfi 
745 ; 32 G. I (P.G.) ; I B^6q ^ 

23 G. 289 ; 12 GX.R. 867 10 G 

L^R^afi^w' ’ Medical’works* ]t c 

L».K. 00 ; 10 C. lao • i>4 A .ia- 12 Cj. 

23 C. 604 (608). MilPs H^orv oro' 

Political Economy. HaSon’s 
Sanads, Treaties. See 3 VV^ fAct V R"f 
7 B.L.R. 63 ; 15 W.R.^ (Cr j = 9 ! 

As to other histories (as) Menoii’s^Ht^t 
Trav^ncore, sea 12 M. aqI nr^rZ^^ j of 

custom of communities ^by'public^offir 
848 (Production of a gazeUe “ luSe"-’ « A. 

judicial notice could be t^en of inv 
books relating to an alleged tradition sor!,“fv "" 
more than the mere existence of the 
would have to be proved before th Passages 
could be regarded as evidence of the • P“^®ges 
the tradiUon. It must be shown 
had any special knowledge of the 

tion or the tradition is a renetition r 
in the history. 1937 L. °f Aat 


LEG. REF. 

^ Substituted byA.O., 1937. 

* These words were substituted for the Words 

^ or Navy*’ by S. 2 and Sch. I of the Repeal- 
ing and Amending Act (X of 1927). 

NOTES. 

given in this section of the facts of which the 
Court shall take judicial notice of is far from 
coinplete ; and Anglo-Indian Courts take 
judicial notice of the ordinary course of nature, 
the meaning of English words, and all other 
matters which they arc directed by any other 
Act to notice, such as in Bengal. lists of land¬ 
holders who have not made road cess returns 
(Bcng. Act IX of 1880, Sec. 19) ; in Madras, 
by-laws framed by the Commissioners of Police 
(Mad. Act III of 1866, sec. 4) ; in Bombay, 
notifications in the Gazette (Bom. Act X of 1866, 
sec. 4) ; in Oudh, the list of talukdars and gran¬ 
tees published by the Chief Commissioner (Act I 
of 1868, sec. 10) (Whiteley Stokes* Vol. II, p. 
837)* See also 1937 P. 463 (Sifton’s Settlement 
Report). In 10 C.L.R. 469, the Court refused 
to take judicial notice of the seal of a Kazi or 
Sudr Amin whose appointment said to have 
been made about 1820, was not proved. Though 
Courts take judicial notice of judgments, it docs 
not follow that all statements of facts contained 
tn judgments must be taken judicial notice of. 
19 S.L.R. 576=1926 Sind 161. The Courts 
cannot take judicial notice of theft on Railways. 
1928 L. 837. The Court can take judicial 
notice of the fact that ^*the present political 
movement** is in fact a movement prejudicial to 
the public safety or peace. 36 C.W.N. 1158. 

Registered Letter. —Court may take judicial 
notice of the fact that a registered letter takes 
at least 24 hours longer than ordinary letter. 99 

I.C. 622 = 1927 A. 215. 

Custom OF Right of Privacy. —In Oudh, 
see 13 O.L.J. 512. See also 93 I.C. 332=1926 
G. 352. As to judicial notice of the existence 
of a local custom, jfg fliro 91 LC. 583=1926 O. 

loi. 
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(7) the accession to office, names, titles, functions and signatures of the 
persons filling for the time being any public office in any part of British India, 
if the fact of their appointment to such office is notified in ^[any Official Gazette] ; 

(8) the existence, title and national flag, of every State or Sovereign recog¬ 
nised by the British Crown ; 

(9) the divisions of time, the geographical divisions of the world, and public 
festivals, fasts and holidays notified in the Official Gazette ; 

(10) the territories under the dominion of the British Crown ; 

(11) the commencement, continuance and termination of hostilities bet¬ 
ween the British Crown and any other State or body of persons ; 

(12) the names of the members and officers of the Court, and of their deputies 
and subordinate officers and assistants, and also of all officers acting in execution 
of its process, and of all advocates, attorneys, proctors, vakils, pleaders and other 
persons authorised by law to appear or act before it ; 

(13) the rule of the road ^[on land or at sea.] 

In all these cases^ and also on all matters of public history, literature, 
science or art, the Court may resort for its aid to appropriate books or docu¬ 
ments of reference. 

If the Court is called upon by any person to take judicial notice of any fact, 
it may refuse, to do so, unless and until such person produces any such book or 
document as it may consider necessary to enable it to do so. 

58. . No fact need be proved in any proceeding which the parties thereto or 

their agents agree to admit at the hearing, or which, 
Facts admitted need not j^gfore the hearing, they agree to admit by any writing 

e prove . under their hands, or which by any rule or pleading 

in force at the time they are deemed to have admitted by their pleadings : 

Provided that the Court may, in its discretion, require the facts admitted 
to be proved otherwise than by such admissions. 


LEG. REF. 

^ Substituted by A.O., 1937. 

2 Inserted by Act XVIII of 1872, sec. 5. 

® For an additional case, see Civil Procedure 
Code, 1908, S. 84 (2). 

NOTES. 

Sec. 58. —Section applies to criminal trial 
as well as criminal cases. 91 I.C. 233 = 27 Cr. 
L.J. 57=1926 O. 245. See Rat. 769 ; 5 B. 143; 
U.B.R. 1907, Evid. 1 ; 6 M.I.A. 521 (proof of 
will) ; 6 B.L.R. App. 49 (proof of documents 
not disputed) ; 1924 R. 155 (Partition admitted 

_Unregistered deed—If admissible). Admission 

made in course of examination—No necessity to 
prove. See 8 Bur.L.T. 18. Mortgage unregis¬ 
tered_Effect of an admission. See 6 Bur.L.T. 

131 = 20 I.C. 666. When an agreement sued 
upon is admitted by the defendant proof of it is 
dispensed with. A Court cannot dismiss a suit 
based on an admitted document on the ground 
that the document was not sufficiently stamped. 
4 Bur.L.T. 171 = 11 I.C. 810. Admission of 
mortgage in written statement—Proof of loss of 
original or contents of certified copy—Not 
necessary. 1934 L. 898. Admission of mortgage 
in pleadings—Attestation by one witness—No 
proof required. See 4 Bur.L.T. 182=11 I.C. 
850 . See also 20 N.LJ. 21 = 169 LG. 323 ; 13 


N.L.R. 121 ; 42 B. 352 = 20 Bom.L.R, 354=45 
LC. 555 ; 42 M. 41=35 M.L.J. 555. Sec. 58 
cannot be used to bind the party who has 
made an admission of the genuineness of a 
document, when such admission is accompanied 
by a legal plea that the contract and the other 
facts mentioned in that document could not be 
relied upon by the opposite party owing to 
the provisions of the statutory law relating tO 
registration. 1935 Pesh. 12. In spite of waiver 
of proof by an admission under sec. 58 of the 
Evidence Act, a note or other instrument insuffi* 
ciently stamped cannot be acted upon or decree 
given upon it, unless apart from the note, thwp 
is an independent cause of action for the loapt 
1933 117 = 64 M.L.J. 79. Suit on projnis^ 

sory note—Defendant admitting execution 
pleading discharge—Promissory note subsequen; 
tly discovered to be insufficiently stamped-^ 
Objection to suit—Sustainability. 1932 M. $93 
= 63 M.L.J. 303. Fact alleged in plaint SW 
'not denied in written statement may be Cltft- 
blished as admission. 4 Bur.L.T. 26=9 L 
C. 470. Pleader consenting to admit inadmis¬ 
sible evidence in criminal case—Conviction on 
such evidence—Propriety. 28 M.L.J, 3 ? 9 ' 
Accused’s pleader admitting possession of cocw® 
—Court acting on the same is irregular. 

Bom.L.R. 646=52 B. 686=1928 B. 241. 
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CHAPTER IV. 

Of Oral Evidence. 


Proof of facts 
evidence. 


by oral 


Oral evidence must be 
direct. 


59. All facts, except the contents of documents 
may be proved by oral evidence. 

6 0. Oral evidence must, in all cases whatever 

be direct ; that is to say— ’ 

if it refers to a fact which could be seen, it must be the evidence of a wit 
ness who says he saw it; ^ 

if It refers to a fact which could be heard, it must be the evidence of a wit 
ness who says he heard it; ^ 

if it refers to a fact which could be perceived by any other sense nr , 

Other manner, it must be the evidence of a witness who says he perceived it bl 
that sense or in that manner ; ^ perceived it hy 

_ if it refers to an opinion or to the grounds on which that nnintn,, • u u 
It must be the evidence of the person who holds that opinion on those grounds 
Provided that the opinions of experts expressed in antr 
offered for sale, and the grounds on which such opinions are hdd mav 
by the production of such treatises if the author is dead or cannot’be found 
become incapable of giving evidence, or cannot be called as a witaesrwA 
amount of delay or expense which the Court regards as unreasonable ; 

Provided also that, if oral evidence refers to the existence or condJtmn c 
any material thing other than a document, the Court mav. if it thinW^ 
the production of such material thing for its inspection. ’ require 

CHAPTEBf V. 

Of Documentary Evidence. 

contents of documents may be proved 
either by primary or by secondary evidence. 


Proof of contents 
documents. 


NOTES. 

Sec. 59 .—Proof by oral evidence (a) of ad¬ 
justment of accounts. See Beng.L.R. (Supp. 
Vol.) (F.B.) 3 ; {b) of payment of money, i A. 
442. Value of documentary evidence. When 
there is conflict of oral evidence, see 4 M.I.A. 
403 ; 2 Beng.L.R. (P.C.) 8. See also i M.I.A. 

43 - 

Sec. 60 : Scope of Section. —See 12 Beng. 
L.R. (App.) 18 ; 1924 R. 363. Sec. 48 read 
witH sec. 60 requires that the person who holds 
the opinion should be called as a witness. 
Statements made by deceased persons after the 
controversy had arisen and therefore inadmissi¬ 
ble under sec. 32 are not admissible under sec. 48 
or under sec. 32 (7). Statements cannot be 

called instances. 8 Luck. 445^*933 246. 

See also 41 C.W.N. 1103. As to persons, who 
can give opinion evidence, see 25 M. 209 ; 23 
A.. 37. As to evidence of admission, see 5 M. 

239 ; 4 L.B.R. 121 ; 2 Weir 762. Where, on a 
charge of plying a car for hire without permit, 
the constables only deposed to what a passen¬ 
ger told them (and that passenger was not 
examined). Held, such evidence was excluded 
by sec. 60 of the Evidence Act, i 933 M,W*N. 
*424. When hearsay relevant evidence. See 6 

Bom.L.R. 762 ; 52 M.L.J. 37 ® L. 

W, 227 ; 41 G.W.N. 1103 (evidence of family 

tradition). 

As to statement by person as to what another 

CC,M.- 3 n 


reported to him, how far evidence t ^ 

785=1926 M. 1003. Circumstantial 

not excluded. 1927^0.498. ^ evidenc 

Reliance on text-books without exnert 

PerVfi 745 ; 38 M. 466^"'' 

I C of translation of judgment 

I.C. 579. The value of the evidence IdJir-ui' 
under secs 32, 49 and 

character of the witnesses who depose to wha' 
they heard from deceased persons and ^ , 

characters of the deceased and wLther°?h^ 

ZT own opinion or Lrel 

repeating hearsay. 1933 Sind 213. 

two sections do not lay down tha? 
ments can be proved only bv mil* 
deponents themselves as ^^tnesses ^ Tn 
503= 194* O.A. (Supp.) 4^:^"'^""- R.a 

Secs. 60 nnd 118 .— Evidence nf cf.. 

made by a child to other people or^of r^*^^® 
amounung to a statement, is no’t adi^Xe-‘ 
a cnmnal trial, when such child is^Y^ “ 
mmed as a witness by reason nf ir, 

"■sfrfi 'A'; 

Sec. 61 . —The fact that the man n.. j . 
document used the same to setdrl?-*^"®^ ® 
between the villagers, and that before 

does not make the document a true c^y 
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62. Primary evidence means the document itself 
Primary evidence. produced for the inspection of the Court. 

Explanation (i).—Where a document is executed in several parts, each 
part is primary evidence of the document. 

Where a document is executed in counterpart, each counterpart being 
executed by one or some of the parties only, each counterpart is primary evidence 
as against the parties executing it. 

Explanation (2).—Where a number of documents are all made by one uni¬ 
form process, as in the case of printing, lithography or photography, each is primary 
evidence of the contents of the rest ; but, where they are all copies of a common 
original, they are not primary evidence of the contents of the original. 

Illustration. 

A person is shown to have been in possession of a number of placards, all printed at one time 
from one original. Any one of the placards is primar>' evidence of the contents of any other, but no 
one of them is primary evidence of the contents of the original. 

Secondary evidence. 63. Secondary evidence means and includes— 

(1) certified copies given under the provisions hereinafter contained^; 

(2) copies made from the original by mechanical processes which in them¬ 
selves insure the accuracy of the copy, and copies compared with such copies; 

(3) copies made from or compared with the original ; 

(4) counterparts of documents as against the parties who did not execute 

them ; 


LEG. REF. 

^ See sec. 76 infra. 

.NOTES. I 

original (chitta). 49 C.L.J. 546=19290. 459. 

Sec. 62 .—One specimen of a newspaper is 
not a copy of another specimen of the same 
newspaper of the same date. There is no rela¬ 
tion between them of copy and original. They 
are all counterpart originals, each being primary 
evidence of the contents of the rest. 1930 L. 371. 
To bring document under Expl. II to sec. 62, 
the whole document, together with the signature 
thereto, if any, must be made by one uniform 
process. Where a letter together with several 
copies are prepared by one process, namely, 
typing on a typewriter, and one of them alone 
is afterwards signed separately, but the rest 
were only initialled, it cannot be said that the 
signature on the one and the initials on the rest 
have been made by one uniform process. The 
copies therefore cannot be held to be a primary 
evidence of the letter. 1937 M. 806= (1937) 

2 M.L.J. 381. 

Sec. 63 .—The question whether secondary 
evidence was in any case rightly admitted de¬ 
pends largely on the discretion of the Judge of 
first instance and his conclusion should not be 
overruled by the Court of appeal except in a 
very clear case of miscarriage. 55 B. 103 = 32 
Bom.L.R. 1385=1931 B. 105. Counterfoils of 
original receipts are admissible only on proof of 
loss of originals. 39 P.L.R. 702=193711.370. 

Copy of a Copy is not evidence. 7 A. 738. 
But it may be admitted in evidence by consent 
of parties. 1928 M. 1255. Proof of copy being 
correct copy is no proof of the original (i.e.) of 
its execution, genuineness, etc. 22 W.R. 208. 
Secondary evidence—Absence of evidence of 
comparison with original—Objection on scope of 
—When to be taken—Copies admitted in ap¬ 
peal without objection—Objection in second 


appeal—Competency. 17 P.L.T. 709. See also 
45 C.W.N. 654=1941 Cal. 506. Newspaper 
copy of a letter not proved to have been written 
by the accused is not evidence. 8 A.L,J. 302= 
10 I.C. 832. Secondary evidence of a docu¬ 
ment which has not been proved to have been 
written by accused or even existed, cannot be 
admitted. A copy of a newspaper publish¬ 
ing a defamatory letter cannot be used 
as secondary evidence to prove a letter 
which has not been found or even proved to 
have existed. 10 I.C. 832. A copy of a copy, 
in the absence of proof of comparison with 
the original is not good secondary evidence of 
the original, in the absence of consent. . 48 
L.W. 650= (1938) 2 M.L.J. 883. 

Cl. ( 3 ).—-Sw 1924 N. 375; 20 L.W. 
719. A printed copy of the depositions of a 
party to the former suit made in English, which 
depositions came up to the Madras High Court 
in 1900 on appeal, is admissible in evidence, as 
it is the practice of the Madras High Court 
since 1900 after Government Press took up the 
printing of the High Court papers, that before 
giving the final order for striking off, it would be 
compared with the original. (1927 P. 61, Rci 
on.) 115LC, 147=1929 M. 187. Sec. 63 is 
exhaustive of the meaning of ‘secondary evi^ 
dcnce.* An ‘abstract translation* which does 
not purport to be a ‘copy* or even a full and 
complete translation of the document, but. is 
merely a summary of its terms, is inadmissible. 
39 P.L.R. 602=1937 L. 370. 

An uncertified copy of a deposition can be used 
as secondary evidence only if it can be regarded 
as a copy made from or compared with the 
original. Where the man who is alleged to have 
made the copy is dead and so a*so is the man 
who compared it with the original, and their 
signatures only have been proved by a clerk 
who was acquainted with their handwriting; 
it cannot be accepted as evidence as it is not 
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has S'"" '’S P-O" "-ho 


IllusiTatwns. 

W A photograph of an original is secondary evidence of iu mntPntc .u u t. 

not been compared, if it is proved Aat the thing photographed was the original ® 

dence of the contents of the letter, if it is shown that the copv^made'^bt °th^^‘'^'"- evi- 

made from the original. copying machine was 

(c) A copy transcribed from a copy, but afterwards comoared with ^ • i ■ 

evidence ; but the copy not so compared is not secondary evidence onhe nH^‘”f secondary 
copy from which it was transcribed was compared with the original original, although the 

(d) Neither an oral account of a copy compared with the oriainM « i 

photograph or machine copy of the original, is secondary evidence oflhe original" account of a 

Proof of documents by 64. Documents must be proved by primary 

evidence except m the cases hereinafter mention^ ^ 

65. Secondary evidence may be given of the 
M when the original i, shown or appe.n to be in the posteaioo or power- 


primary evidence. 

Cases in which secondary 
evidence relating to docu¬ 
ments may be given. 


NOTES. 

sufficiently proved that it was made from or 
compared with the original. 7a C.L.T. 

C.W.N. 654=1941 C. 506. 

Cl. ( 5 ).-^^^ 22 A.L.J. 864=80 I.C. 939 = 
1924 A. 792. Survey and Settlement Report 
which was based on a jamabandi, the original 
of which was not produced and which itself 
was not exhibited in evidence, cannot be treated 
as secondary evidence of the contents of the 
jamabandi statement under cl. (5), S. 63 or 
under any other section of the Evidence Act. 
{1928 P. 284, reversed.) 32 Bom.L.R, 515 = 
59 M.L.J. 731 = 1930 P.G. 45 (P.C.). 

“ Person who has seen,*’ meaning of.— 
Evidence that witness saw tlie document and 
heard it read out if admissible. See 54 I.A. 
61=5 R. 18=52 M.L.J. 376 (P.C.). Under 
the section the evidence of the contents of a 
document must be given by a person who had 
seen those contents, i.e.^ who had read the 
document. The evidence of a person not 
knowing the language of the document is in¬ 
admissible. 12 R.D. 500=112 I.C. 310. 

Sec. 65 : Applicability. —Secondaiy evi¬ 
dence should not be allowed unless the cir¬ 
cumstances are a sufficient justification under the 
Evidence Act, for reception of secondary in lieu 
of primary evidence. 1933 P.468. An income- 
tax return is not a document or a public record 
of a private document within the meaning of 
S. 74 and so S. 65 does not apply. 56 B. 324= 
34 Bom.L.R. 236. 

Where a party has taken all the necessary 
steps for the production of an original document 
but the document is not produced by the person 
in whose possession it is, he being alleged to be 
in collusion with the opposite party, the former 
is entitled to offer secondary evidence as to the 
contents of the documents in question. 22 P.L.T. 
200. 

Cl. (a).—Effect of section. See 49 A. 78= 
24 A.L.J. 964. Any secondary evidence is ad¬ 
missible here. 16 I.A. 125=16 C. 753 (P.C.). 

“ Produce ’* means only procure the production 
or give it in evidence. 193^ A. 550. A state¬ 
ment of a witness abstracted in a judgment 


IS not even secondary evidence of the statemen. 
and cannot be made use of in lien nftl,. 
statements itself. 53 M? M 

It is doubtful whether a conv 

to a plaint obtai^ied" r^ “"sLi record tlh" 

which was neither produced nor called for 26 

C. o3. The copies of the letters from the ac^seH 
to his co-conspirators which w^r.^* accused 

and re-posted are admissible in evidenc^'^^It 
not necessary that the ^ 

through th 7 forma Wes'^T'Sia ^ 

application to his associ^les^to p^roduceThe 
original letters, iqqo a j.q8 ° 

deed is in the posse'^sion o^the ^ 

to give seconda^ry LiTncI TZ 

under S. 65 (c) aZ S. 66, proviso (a) gaTom* 

945 - Certified copy of^t registered^H^^H 
sufficient proof when the origiLl of^tharde H 
is in the possession of the ooDositp 

A. 394. Also when the original is filed irTfl 

c. 479. Where the original of f ' 93 ° 
cannot be adinitted in evidence on thl 
of privilege under S. ia4 no second;,^, ground 
of its content can be gitZ 
= 1937 M. 807=(1937) 2 m.L J^ 

s. 65 («) secondary evidence of the^ contPnf^ r 
an income-tax return would not kT of 

The Income-tax Officer is"°s‘ubtt 1 ^‘“'“°- 

process of the Court. 1939 m 3^/3 *0 every 

M.L.J 79,. A profit andhfs sfatemt^J^ ^ 39 ) . 
ment showing the details of net inZT. Tij 
assessee in supphrt of his reluTn J' 

under S. aa of thi Incorntt^ IT 
documents with reference to S. 74 ofCEvfde„ce 
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of the person against whom the document is sought to be proved, or 
of any person out of reach of, or not subject to, the process of the Court, 
or 

of any person legally bound to produce it, 

and when, after the notice mentioned in section 66, such person does not 
produce it ; 

(b) when the existence, condition or contents of the original have been 
proved to be admitted in writing by the person against whom it is proved or by 
his representative in inteiest ; 

(c) when the original has been destroyed oi lost, or when the party offering 
evidence of its contents cannot, for any other reason not arising from his own 
default or neglect, produce it in reasonable time ; 

(d) when the original is of such a nature as not to be easily movable ; 

(e) when the original is a public document within the meaning of 
section 74 ; 


NOTES. 

Act of which certified copies would be admissible 
under S. 65 (r) of the Evidence Act. There is 
nothing in S. 54 of the Income-tax Act which 
prohibits a party from putting in evidence a 
certified copy of an income-tax return if that 
return is a public document. It would be 
putting an unwarranted restriction on the 
words “ documents forming the act or records of 
the acts” in S. 74 (i) of the Evidence Act to 
say that they should be confined to those parts 
of an income-tax record which the Income-tax 
Officer has himself prepared and to exclude 
documents, which he has himself called for or 
which have been admitted to the record for the 
purposes of the assessment. I.L.R. (1940) 
Mad. 450=1940 M. 768 =(i 940) 2 M.L.J. 257 
(F.B.). But see also I.L.R. (1940) M. 329 = 
50 L.W. 815=1940 M. 161 ; 1940 C. 187 = 
43 C.W.N. 1169. 

Lost Document. —If it is found that a docu¬ 
ment has been lost, secondary evidence may be 
given and whether proof is sufficient in a case 
is a question of fact. L.R. 4 A. 201 (Rev.). 
Agreement to relinquish unregistered but en¬ 
forceable under the doctrine of part performance 
—Secondary evidence of its contents may be 
given if it is lost. 1929 R. 181. Loss of original 
of documents produced merely as evidence 
should be proved. 122 I.C. 751. Entries in 
Patwari’s list made after inquiry and inspection 
of receipts are only secondary evidence and they 
are inadmissible unless the conditions laid down 
in this section are satisfied. 12 R.D. 398= 
III I.C. 843. S. 65 (c) is not inapplicable to 
the case of previous conviction and secondary 
evidence could be admissible to prove previous 
convictions in cases where the records of the 
previous trials and convictions have been des¬ 
troyed and are not available. But a mere con¬ 
viction slip is not such secondary evidence. I.L. 
R. (1941) Kar. 308=1941 S. 173. On this 
clause, see also 5 P. 777 > referring to 6 M. 80; 
27 C. 639 (P.G.) ; 24 L.W. 227 ; 105 I.C. 502 ; 
8 P.L.T. 510=1927 P. 61 (Original of public 
document destroyed—Secondary evidence ad¬ 
missible); 1926 O. 161 (Original telegram des¬ 
troyed). See also 1937 R-D- 119^ H I-A. 71 .* 
8 W.R. 38 ; W.R. (1864) 301 (Decree destroyed 
during mutiny) ; 22 W.R. 303 J 5 C. 885 ; 7 C. 


98 ; 6 C.L.R. 199 (Document destroyed by fire) ; 

1937 R.D. 119 ; II P. 569=138 I.C. 419=1932 
P. 157 (Record room burnt during mutiny). 
As to evidence of search before document can 
be considered to be lost, see 19 C. 438 ; 49 I.C. 
1006. Document—Lost in Court—Secondary 
evidence admissible. 144 I.C. 812=1933 L. 
782. As to value of lathandi papers a secondary 
evidence of certificate of sale, see 21 W.R. 333. 
A compromise filed in a rent suit may be proved 
by producing a certified copy as the compromise 
so filed is a part of public record. L.R. i A. 
132 (Rev.). See also U.B.R. (1909) 4th Q.r. 
Evi. 19 (Supplementary survey records) ; i P.R. 
1914 (Cr.) ; 15 Cr.L.J. 344 ; 5 P.R. 1903 (Cr^. 
Certified copies of registered deeds. 103 I.C. 
752=1927 L. 817. Secondary evidence of a 
compulsory registrable but unregistered deed is 
not admissible in evidence. loi I.C. 839=1927 
N. 214. Secondary evidence of returns filed 
with the Registrar of Joint Stock Companies is 
admissible as such returns constitute the public 
records of private documents, within S. 74 (2). 
45 C. 169 = 21 C.W.N. 1161 (P.B.). The mere 
fact that a document which is required by law 
to be attested was admitted in evidence without 
objection by the defendant, does not absolve 
the plaintiff from establishing that it had been 
duly executed and attested. 42 C.W.N. 1055= 

1938 C. 702. Secondary evidence of a docu¬ 
ment should not be rejected on appeal merely 
on the ground that the loss of the original has 
not been satisfactorily proved. 15 I.C. 625. 
Secondary evidence admitted without objection, 
not to be excluded on appeal. 29 M.L.J. 307 
= 19 C.W.N. 929 (P.C.). See also 14 I.C. 539; 
32 P.L.R. 696=1931 L. 722 ; 14 L. 473= 1933 L. 
601. Where a suit is brought on certified copies 
of documents and the loss of the document is 
not proved the suit must be dismissed as no 
secondary evidence is admissible in the cir¬ 
cumstances. 23 I.C. 886. Where the plaintiff 
has suppressed the documents in his possession, 
he could not be permitted to establish their 
contents by secondary evidence. 1933 M. 451 
=64 M.L.J. 676. See also 1937 N. 110=16^ I.C. 
834. The defendant pleaded that the original 
was not lost but had been suppressed because 
it contained an endorsement of payment, 
that as the pleading of the defendant amounted 
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u original is a document of which a certified copy is permitted 

by this Act, or by any other law in force in British India, to be given inLidLcei; 

ii) when the originals consist of numerous accounts or other documents 
which cannot conveniently be examined in Court, and the fact to be proved is 
the general result of the whole collection, ^ 

ment is^rdmSb^.’ evidence of the contents of the docu- 

In case (i), the written admission is admissible. 

In case (g) evidence may be given as to the general result of the documents 
sircKocSmentr^° examined them, and who is skilled in the. examination of 

66 . Secondary evidence of the contents of the documents referred to in section 

T, , , . 05 ) clause (a), shall not be given unless the partv nro- 

Rules as to notice to produce, posing to give such secondary evidence has previously 

j . . given to the party in whose possession or power the 

document IS, ^[or to his attorney or pleader], such notice to produce it as is pres¬ 
cribed by law ; and if no notice is prescribed by law, then such notice as the Court 
considers reasonable under the circumstances of the case : 

LEG. REF. 

^ Cf. The Bankers* ^ooks Evidence Act 
(XVIII of 1891), S. 4. ^ 

* These words were inserted by Act XVIII of 
1872, S. 6. 


NOTES. 

to an admission of execution, of a document, 
the plaintiff could maintain the suit on its copy 
without proving the loss of the original, ii 
A.L.J. 734=20 I.C. 955; II A.L.J. 731=21 
LG. 81. Where in a suit for redemption, it is 
proved that in wajib-ul-arz predecessors in title 
of the defendants admitted in writing the existence 
condition and also the contents of the original 
S. 65 (^) applies. 148 I.C. 1172=1934 A. 529. 
Order granting letters of administration with 
copy of will annexed, if public document—Certi¬ 
fied copy, if admissible. See 19 C.W.N. 1068 
=30 I.C. 690. Certified copy of probate in 
Australia—Secondary evidence. See 11 I.C. 
261, Copy of award admissible when original 
in possession of party not subject to process of 
Court. 1917 P. 241. A certified copy of a 
robokari is admissible in evidence. 29 C.W.N. 
742=46 I.C. 689. Contents of document called 
for but not produced—Court bound to receive 
secondary evidence. See 49 I.C. 507. Mort- 
g^e deed executed in England comprised pro¬ 
perties situate in India—Loss of deed before 
registration—Secondary evidence may be given. 
1928 P. 134=7 P* 99 * Document lost—Copy of, 
bearing endorsement by deceased predecessor 
of party that it was a copy of original—Admissibi¬ 
lity. 56 M.L.J. 730 (P.C.). 

The statement contained in the debtor's application 
to the Debt Conciliation Board cannot be regarded 
as an admission within S. 65 (^), Evidence Act. 
It is a statement under S. 6, Debt Conciliation 
Act, the statement is not to be deemed a state¬ 
ment of the amount admittedly due but Of the 
amount claimed. The debtor is in no sense 
promising to pay this amount; on the contrary 


he IS applying to a Debt Conciliation Board 
with a view to having his liability cut down, and 
It cannot be inferred that there is any promise 
to pay anything or any admission of liability 
for anything. 1941 N. 95=194, N.L.J. ,34. ^ 

Lost Doc™ent Insufficiently Stamped.— 
Inadmissible in evidence, as no duty or penalty 

document. But proof 

° i ® T independent evidence is not barred 
4 Mys.L.J. 194. 

Secs. 65 and 66.—The only purpose of a 
notice under Ss. 65 and 66 of the Act is to 
give the party an opportunity by producing the 
onginal to secure if he pleases, the best evidence 
of the contents. Secondary evidence is admissible 
when the party offering evidence of its contents 
cannot for any reason not arising from his own 
default or neglect produce the original docu¬ 
ment in reasonable time and under S. 66 the 
Court has absolute power, when it thinks fit, 
to dispense with a notice under these sections. 
63 J.A. 85-40 C.W.N. 226=70 M.L.J. 206 

Sec. 65 (|).-^e« 6 M. 8 ; 5 C. 568. 

oec. 00.—oection is mandatory. 31 C.W.N. 
215=1927 C. 102. Secondary evidehce of deeds 

of sale of houses adjacent to the suit house can 
be given m order to prove title only when the 
person in possession of those documents fails to 
produce them in spite of notice given to him 
Where no such notice is given secondary evidence 
in the form of copies of the original document 
should not be admitted. ,, L.L.J. 401. See 
ato 123 I.C. 197 (omission to give notice is a 
fatal objection to the admission of secondary 
evidence). Where a pardanashin woman is 
living with her brother, service of summons 
on him mstead of the woman herself would 
comtitate such notice as is required by S 66 
and if that brother is expressly named’^ in the 
summons as the person upon whom it might 
be served, it is only a technical irregularfty. 
27 A L J. 109 1 = 1929 A. 680. No doubT unde^ 
S. 66 a nouce to r-roduce the document must 
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Provided that such notice shall not be required in order to render secondary 
evidence admi siljlc in any ol the following cases, or in any other case in which 
the Court thinks fit to dispense with it :— 


(1) when tlic document to be proved is itself a notice ; 

(2) when, from the nature of the case, the adverse party must know that 
he will be required to produce it ; 

(3) when it appears or is proved that the adverse party has obtained pos¬ 
session of the original by fraud or force ; 

(4) when the adverse party or his agent has the original in Court ; 

(5) when the adverse party or his agent has admitted the loss of the docu¬ 




ment; 

(6) when the person in possession of the document is out of reach of, or 
not subject to, the process of the Court. 


Proof of signature and 
handwriting of person 
alleged to have signed or 
written document produced. 


67. If a document is alleged to be signed or to 
have been written w'holly or in part by any person, 
the signature or the handwriting of so much of the 
document as is alleged to be in that person’s hand¬ 
writing must be proved to be in his handwriting. 


68. If a document is required by law to be attested, it shall not be used as 


NOTES. 

previously have been gi\en to the party in 
whose possession or power the document is before 
giving secondary evidence of its contents, but 
such notice is not essential 10 render secondary 
evidence admissible in certain cases, where 
the Court in its discretion thinks it fit to dispense 
with it ; the objection should however be raised 
at the time of the reception of the evidence and 
no objection should be allowed to be taken in 
appellate Court as to the admissibility of secon¬ 
dary evidence which was admitted in evidence 
in trial Court without any objection. 163 I.C. 
408 (2) = i936 R. 277. 

Sec. 66, Proviso.—6 P. 102. It is doubtful 
if a pro forma defendant who is not interested in 
suit property or in the decision of the case is not 
an “ adverse party ” within the meaning of 
Proviso, cl. (2). 118 I.C. 663^1929 A. 680. 

Certified copy of mortgage deed may, for proper 
reasons, be admitted without notice to produce 
the original. 97 I.C. 348-^1926 P. 512. See 
9 C. 939 ; 2 M. 295. Where a party alleges 
that no facts arc adduced by the opposite party 
nor any facts proved which would justify the 
Court in admitting as secondary evidence a 
copy of an original document and it is found 
that the original document is in possession tr 
control of the party taking the objection and he 
fails to produce it, proviso, cl. 2, S. 66 applies 
and notice to the party to produce the original 
is not necessary as by the nature of the case the 
party must be held to be knowing that he would 
be r^nuired to produce it. i6i I.C. 4 ^ 5 “ * 93 ^ 

P. 129 

' Scc. 67 .—See 22 W.R. 390 ; 21 W.R. 429 ; 
n B. 690 ; 12 B.L.R. App. 18. The definition 
of “ sign ” in the General Clauses Act, S. 3 
(52) has no application to term “ sign ” as used 
in S. 67, Evidence Act. 1934 A. 390. Thumb 
marks are not exempt from the provisions cf 

Sj. 67. 40 L.W. 277=1934 M*. 558 - a docu¬ 
ment does not prove itself, nor is an unproved 
signature proof of its having been written by the 


person whose signature it purports to bear. 37 
C. 467=14 C.W.N. 1114. Proof of document 
by examination of writer. See 19 C.W.N. 1148 
— 22 I.C. 654. Handwriting may be proved 
by circumstantial evidence under S. 67 which 
prescribes no particular kind of pi .of. The 
execution or authorship of a document is a 
question of fact and may be proved like any 
other fact. 1933 A.L.J. 799 = *933 A. 690. 
The identity of the machine on which two 
letters have been type-written would not by 
itself show that the writer of the two is one and 
the same person. Such a conclusion may be 
drawn from additional evidence, e,g.f internal 
evidence afforded by the document, or external 
circumstances, or the continuity of the corres¬ 
pondence passing between the sender and the 
addressee. 1933 A. 690. See also 37 C. 467= 
14 C.W.N. 1114. The execution of a 00^ 
ment cannot be deemed proved as it is required 
by the Evidence Act merely because it is proved 
in the sense of the definition of “ proved. 
That definition of the word proved ** must be 
read along with S. 67. S. 67 makes proof 
of execution of a document something more 
difficult than proof of matter other than the 
execution of a document. 1928 A. 3 ^ 3 * 
also 1941 A.W.R. (Rev.) 461 = 1941 O.A. (Supp.j 
420. Where the alleged executant of a deed 
(who was a marksman) denied execution and 
all the attesting witnesses are dead or for some 
other reason not available, proof of the hand¬ 
writing of the attesting witness and of his identity 
is sufficient proof of execution. So where one 
attesting witness was dead and the other turned 
hostile, proof or admis.sion of his handwriting 
is sufficient. 1930 M. 770=125 I.C, 231. Sti 
also 57 M. 662—1934 M. 365=66 M.L.J. 7 *®* 

Sec. 68 .—See 104 I.C. 622 ; 45 C.L.J. 577 * 
If S. 68 was intended to express that a documwt 
required by law to be attested should not be 
used as evidence for any purpose until one attesUM 
witness at least.had been called, then the word^ 
“ for any purpose *’ WQuld found ft 
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Proof of execution of docu¬ 
ment required by law to 
be attested. 


evidence until one attesting Avitness at least has been 
called for the purpose of proving its execution, if there 
be an attesting witness alive, and subject to the process 
of the Court and capable of giving evidence : 


^[Provided that it shall not be necessary to call an attesting witness in 
proof of the execution of any document, not being a will, which has been registered 
in accordance with the provisions of the Indian Registration Act, 1908 unless 
its execution by the person by whom it purports to have been executed is specifically 
denied.] ^ 


LEG. REF. 

^Proviso added by Act XXXI of 1926. 

NOTES. 

in the section. Those words are not in the 
section and therefore it has to be concluded that 
this was not the intention of the framers of 
the Act. There is no reason why an admis¬ 
sion in one document should require a different 
kind of proof from an admission in another 
document. The mere fact that one of the 
documents requires to be executed with attesta¬ 
tion and that attestation must be proved for the 
purpose of giving legal effect to the document 
does not appear to have any bearing on the 
question as to what proof should be given of the 
document where it is tendered merely to prove 
an admission in writing. S. 68 does not apply 
to the case of a document which is merely to be 
proved for the purpose of an admission. i 939 A. 
L.J. I42 = I.L.R, (1939) A. 366=1939 A. 269. 
The fact that one of the attesting witnesses, has turned 
hostile, is no sufficient ground to excuse the party 
producing the document from his duty of calling 
the said witness. It is always open to him to 
cross-examine that witness with the permission 
of the Court, 1941 O. 89=1940 O.W.N. 1077. 
A Sub-Registrar who has signed a document 
in the presence of the executant after receiving 
from him an acknowledgment of execution is 
an attesting witness. 193 I.C. 41 = 1940 N.L.J. 
437=1940 N. 382. Under S. 68 what is neces¬ 
sary is that an attesting witness, if available, 
should be called in evidence. It is wrong to 
think that a mortgage deed can be proved only 
by an attesting witness. If the latter is unable 
to prove it, there is no bar to its being proved 
by other evidence. 193 I.C. 161 = 1941 O.W.N. 
249=1941 O. 284; 1941 O.W.N. 1298=1941 
O.A. 983 ; 1941 R. 122. 

Scope of Proviso. —See 149 I.C. 1109 (i) 
= 1934 L. 282. S. 68 has no application to the 
Punjab and there is no law which requires 
sale-deed in the province to be attested. 10 L. 
447= 114 I.C. 62 ; 1928 L. 148. The change in 
the meaning of the word “ attested ” effected 
by S. 2 of Act XXVII of 1926 as amended by 
Act X of 1927 is retrospective in operation and 
the person who identifies the executant of a 
document before Sub-Registrar can be an 

attesting witness. 30 N.L.R. 62=152 I.C. 1007 

= 1934 N. I. The amendment of S. 68 by 
Act XXXI of 1926 is a provision relating to 
processual law and not to substantive law and 
therefore must be taken to be retrospective in 
its operation. 1929 M. 881 =57 M.L.J. 588; 

1933 M.W.N. 141 = 37 L.W. 677=1933 M. 432 ; 

144 I.C. 49= 1933 M. 612. The words Indian 
R^tradon Act, 1908,” occurring in proviso 


to S. 68 could not be interpreted so as to confine 
the application of the proviso, only to documents 
registered according to the provisions of that 
particular Registration Act and not of any 
previous Registration Act. 178 I.C. 198=1939 
A • 47 * i^^ere a defendant in a suit on a mort- 
gage pleads that the contesting defendant does 
not admit the execution and completion of the 
document sued on, nor is receipt of any con¬ 
sideration of the same admitted, and further it is 
recorded by the trial Judge that the pleader 
for the defendant in question ‘ hotly contended 
that the execution and due attestation of the 
mortgage bond in suit was not proved against 
lus client. In such a case the contention that 
the execution of the mortgage had not been 
specifically denied, could not be accepted 
and it must be held that in fact the execution 
has been specifically denied. 43 C.W.N. 669 

rfi'®' P;C. ..7= (1939) 2 M.L.J. 

702 (P.C.). The section does not apply to 

account books which do not require attestation. 
1930 A. 37. A document which purports to be 
a mortgage but is not a mortgage owing to 
non-compliance with the provisions of S. 59 of 
the Transfer of Property Act regarding attes¬ 
tation is not a document which is required by 
law to be attested within the meaning of S. 68 
of the Evidence Act and is admissible to prove 
the personal covenant to pay therein which is 
not required by law to be attested. [32 M. 410 

^*9 ^*RJ* 5^4 (F.B,), Foil.] 54 M. 163=60 
M.L.J. 56 ; 1461.0.694=19338.257. Where 
the execution of a registered mortgage deed is 
not denied by the mortgagor, it is not necessary 
to call the attesting witnesses of the deed to 
prove it. 165 I.C. 404=1936 O.W.N. 1113 
= 1937 O- 149- To prove a deed of gift, the 
production of a witness, who identified the • 
donor and attesting witnesses and who was 
personally known to the Sub-Registrar, and an 
entry in favour of the donee in the village records 
are sufficient. 60 I.C. 234. The proper w^y 
of proving an entry in the Register of Motor 
Vehicles would be either that the Register 
itself should be produced by a proper official 
or a duly authenticated copy of the material 
part of the register placed before the Court. 

A mere statement by the Commissioner of Police 
made in answer to a letter written by the Corpo¬ 
ration, without his being called or the register 
produced, cannot be accepted in proof of the 
ownership of a car. 36 C.W.N. 1147. A writer 
who signs his name in token of being the scribe' 
of a mortgage deed does not attest the deed 
merely by subsequently seeing the mortgagor 
affix his signature. 6 N.L.R. 152=8 I C iiiq 
!! naortgage deed—Meaning of! 

See 69 C.LJ. 454. Attestation by mark—Illi- 
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NOTES. 

tcrate witness—Effect of. See T2 A.L.J. 1114= 
26 I.C. 84. Executant of document or party 
to transaction not an “attesting” witness. 14 
C.W.N. 1046 = 7 I.C. 735. A writer of a deed 
who has not signed it as witness but has as a 
matter of fact been a witness of execution is a 
competent attesting witness. 146 I.C. 694= 
1933 S. 257. The certificate of admission of 
execution endorsed by the registering officer 
upon a document registered by him could not be 
used as an admission of execution within the 
meaning of S. 70. 13 N.L.R. 197 ; 18 S.L.R. 

282 = 93 660=1926 S. 88. See also 38 I.C. 

605=1936 A. 712=1936 A.L.J. 1262. Where 
the execution of a document is admitted or not 
denied it is not necessary to prove the attes¬ 
tation. 42 I.C. 91 (Under the present amend¬ 
ment want of specific denial dispenses with proof 
by attestor). 14 R.D. 494 ; 1936 O.W.N. 

1113= 1937 O. 149 ; 1936 O. 270= 161 I.C. 605 
= 17 R.D. 70; 1934 A.L.J. 817=1934 A. 507. 
See also 1933 L. 378. If any of the defendants 
to a suit denies that any of the alleged executants 
e.xecuted the deed the plaintiff must produce 
one of the marginal witnesses to prove the docu¬ 
ment. 140 I.C. 115=1932 A.L.J. 207=1932 
A. 320. See also 1936 A.M.L.J. 54. Executant 
of a mortgage deed, admission by, whether 
binds others not admitting. 44 C. 345 = 20 
C.W.N. 1044. Mortgage, proof of—Only one 
attesting witness called, sufficient proof. 39 A. 
24=15 A.L.J. 164. Where though a person 
purports to be an attesting witness and is called 
at the trial for the purpose of proving the exe¬ 
cution of a mortgage deed, but his evidence has 
not been accepted as evidence upon which 
any reliance could be placed in such case, the 
contention that the provisions of S. 68 had been 
complied with and that no further evidence of 
due execution and attestation of the mortgage 
was necessary, cannot be accepted. 43 C.W.N. 
669=1939 P.C. ii7 = (i939) 2 M.L.J.762 (P.C.). 

Practice. —Attestation being a mixed question 
of law and fact cannot be raised for the first 
time in second appeal. 97 I.C. 611 = 1926 M. 

559. Where in spite of the best c&rts of 
the plaintiff, the attesting witness could not be 
.served with summons and by the time of the 
appeals the witness was dead. Held^ that, whether 
. under the amendment to S. 68 or S. 69, it was 
open to tlic plaintiff to prove the document by 
other means. His own evidence held in the 
circumstances sufficient for the purpose. 144 
I.C. 89=1933 M. 612, No doubt only one 
attesting witness need be called, if that attesting 
witness speaks to attestation by the attesting 
witnesses. But if he docs not do so, it is neces¬ 
sary to prove that the deed was properly attested 
by those other attesting witnesses. Where it is 
impossible to call any attesting witnesses and 
where all that can be proved is their hand¬ 
writing it will be presumed, until the contrary 
is shown, that the persons who purported to 
have signed were in fact attesting witnesses. 
1941 R. 122. Where the executant of a mort¬ 
gage deed, the writer of a deed and the attesting 
witnesses have all died, having regard to the 
new definition of attestation in S. 3, T. P. Act, 
and to the varied mode of proving a registered 
document as amended by. S. 68, Evidence 


Act, it is sufficient to satisfy the Court that the 
execution which was not specifically denied was 
so probable that a prudent man ought under the 
circumstances of the case to act upon the suppo¬ 
sition that it was so executed. 1929 S. 235. 
No attempt to prove attestation of mortgage- 
deed—Document cannot be used as evidence. 
1929 A. 389. Execution of mortgage deed 
not specifically denied—Need not be proved. 

30 Bom.L.R. 565 ; and examination of attesting 
witness is not necessary. 1927 P.403. See also 
I.L.R. (1937) A. 723. It is not the law that a 
plaintiff in a suit on a mortgage bond should 
call all the attesting witnesses to the bond who 
are alive before he can take advantage of S. 71. 

It is incumbent on the plaintiff to call at least 
one witness, and if that witness denies or does 
not recollect the execution of the document, 
then the execution may be proved aliundi. 
Whatever the English law may be Ss. 68 to 71 
do not necessarily state it. 173 I.C. 983=19 
P.L.T. 234=1938 P. 301. See also 1939 P.C, 
ii 7 = (i 939 ) 2 M.L.J. 762 (P.C.) ; i8i I.C. 572, 

Defendant admitting execution of mortgage 
deed but denying ahestation—Duty of plaintiff 
to prove due attestation. 1936 A.L.J. 297= 
1936 A. 169. Where on the production of a 
certified copy of a registered deed of gift, the 
party challenging it does not specifically deny 
that it is the copy of the deed, according to the 
proviso to S. 68 the production of attesting 
witnesses to prove execution and attestation of 
the deed is not essential. 1939 L. 414. Where 
execution of a document is not denied, the 
execution and attestation of the document can 
be proved by other evidence, and it is unnecessary 
to call any of the attesting witnesses. 190 I.C. 
413=1940 R. 184. SeeaUo 1941 R. 122. ^cre 
the defendant not only denies the execution of 
the suit mortgage deed but also states in his 
written statement that it is not genuine, the 
execution of tlie mortgage is “ specifically 
denied ” and the proviso to S. 68, Evidence 
Act, becomes applicable and it is incumbent 
upon the plaintiff to produce at least one of 
the attesting witnesses. 1941 O. 89=1940 O.W. 
N. 1077. A deed of relinquishment is not a 
document required by law to be attested; so 
it can be proved by the unchallenged evidence 
of the alleged writer thereof. 14 L.R. 4^6 
(Rev.) = i7 R.D. 637. A document executed 
in England and requiring to be attested undw 
the English law but not requiring to be attested 
under Indian iaw, relating to property in India 
may be proved only by proving the signature of 
the executant. 7 P. 520=111 I.C. 57=1928 P* 
304. The proviso to S. 68, Evidence Act, only 
removes the necessity of calling an attesting 
witness to prove the execution of the documents 
therein referred to and does not purport to 
relieve the party of the necessity of proving a 
mortgage in the form prescribca under S. 59 i 
T. P. Act. 11 R. 26=1933 R. 6 (1929 P. 422 > 
Diss.). The word “execution** as used in the 
proviso to S. 68 of the Evidence Act in the case of 
mortgage bonds which the law rcqmrcs to 
be attested by witnesses means and includes 
all the series of acts which would give validity to 
tlic instrument qua mortgage, ue^ the word ‘ exor, 
cution’ used in that section not only means signing: 
by the borrower but the attestation of thc.ag^ 
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69 . If no such attesting witness can be found, or if the document purports 

to have been executed in the United Kingdom, it must 
wifnes/foun?^ ^ proved that the attestation of one attesting witness 

at least is in his handwriting, and that the signature 
of the person executing the document is in the handwiting of that person. 

70 . The admission of a party to an attested document of its execution by 

Admission of execution hiinself shall be sufficient proof of its execution as 
by party to attested docu- against him, though it be a document required by law 
wnt. to be attested. 


NOTES. 

nature by the witnesses as required by S. 59 of 
the T. P. Act. If, therefore, in a suit on a mort¬ 
gage bond the defendant admits the signature 
but denies the attestation, it must be taken that 
he denies the execution of the mortgage bond 
and this denial requires the plaintiff to prove 
the mortgage bond by examining one of the 
attesting witnesses, if available. I.L.R. (1937) 
I G. 507=41 G.W.N. 306. See also 43 C.W.N. 
1025=1939 C. 688. The word ‘execution* as 
used in the proviso to S. 68, Evidence Act. in the 
case of a mortgage bond means and includes 
not only the signature of the executant, but the 
whole series of acts or formalities which are 
necessary to give the document validity as a 
mortgage deed, like attestation, etc. 1940 O.W. N. 
1077=1941 O. 89. See also 43 C.W.N. 1025 
= *939 G. 688. 

Secs. 68 and 70 .—The execution contem¬ 
plated in S. 70 is not a mere signing of the 
document, but a due execution or execution in 
accordance with what the law requires for a 
particular document. In the case of document 
required to be attested, there can be no exe¬ 
cution unless there has been a signing by the 
executant in the presence of the attesting witness¬ 
es, and execution is not complete unless the deed 
is attested by two witnesses. If a question of 
attestation is put in issue, it is incumbent on the 
the plaintiff to prove that the document has been 
duly attested before S. 70 can be relied on, and 
the plaintiff is not relieved of the obligation of 
calling an attesting witness under S. 68 of the 
Act. A statement by the executant that when 
he signed the deed there were no. alterations or 
erasures and there were no attesting witnesses 
to the document, etc., is not an admission of 
execution at all, but a denial of execution. 46 
L.W. 610=1938 M. 43=1. L. R. 193^ 523* 

Secs. 68 and 72 .—The definition of bond 
in S. 2 (5) of the Stamp Act is not exha^tive, 
nor is it proper to infer from the definition in 
an Act which deals with stamp matters only 
that it means that such a document is required 
by law to be attested. Therefore it is S. 72 which 
applies to the case of a bond and not S. 68, and 
examination of the attesting witnesses to 
execution is not necessary. 188 I. G. 038— 
1940 N.L.J. 70=1940 N. 1240. 

Sec. 69 : Mortgage—Proof of in Gase of 
—Death op Attesting witness. See 24 A. 
615=10 A.L.J. 217; II N.L.R. 9=27 l.G. 
866; 35 A. 364=1* A.L.J. 379 ; Where a 
mortgage deed was produced regularly signed 
and attested and it was proved that the si^ature 
of all attesting witnesses who were dead were 
14 their handwriting, and that of the mor gagor 
in his handwriting, heldy that there was a 

G.C.M.—312 


presumption of its due execution and it lay upon 
the other side to rebut it. 39 A. 112 = 15 A.L. T. 
167. See also 41 I.G. 171. Admission of exe¬ 
cution recorded in registration endorsement is 
not adimssible to prove execution. 20 O.G. 
18-38 I.G. 605. See also 13 N.L.R. 197 • 1028 
N. 244. It must be proved that “ no attesting 
witness can be found.** The party must ask the 
Court to exhaust all processes of the Court as 
by adopting the procedure in O. 16, r. 10, G. P. 
Code, for the arrest of the witness and for the 

r*" 7 P. 3*2 = 1928 P. 

356 (Ruling before the amending Act XXXI of 

I « 

I;L.R. (1938) M. 523=1938 M. 
^^'1 7^® /dpission here spoken of does not 
include admissions made before the suit and 
^ught to be proved by witnesses in the suit. 27 

c^ admission of execution before 
Sub-Registrar, see 18 S.L.R. 282=02 IC 660 

= 19^6 S. 88 See also sb A. .^.s'aIj. 88? 

= 30 LG. 376 ; 7 N.L.R. 85=11 I.G. 689 ; 47 
LG. 9 , 46 L.W. 610. The “ admission ** con¬ 
templated under S. 70 of the Evidence Act is an 
admission m^de for the purpose of or having 
reference to the suit, made either in the pleadings 
or during the course of the trial. The admission 
of execution contained in some other document 
such as a power-of-attorney cannot be availed 
of for the purpose of dispensing with the citation 
of the attesting witness. 46 L. W. 610. Where 
a mortgagor merely does not admit the exe¬ 
cution or attestation of the mortgage document 
and pu^ the mortgagee to proof, such as by 
saying that the v^idity of the mortgage, if any 
‘ IS not adnutted,” the plea is not one of specific 
demal of the execution or attestation of the 
document. In such a case proof of one attes¬ 
tation IS quite sufficient. It is only in a case 
where there is not offiy a want of an admissiop 
but a specific demal of the validity of the mortgage 
that the mortgagee is called upon to prove attes- 
tation of two witnesses. I.L.R. (1937) A. 72^ 

= 1937 A.L.J 710=1937 A. 646. Section 
appUes only to document which is duly attested 

5 R. 461 = 1927 R. 233. Where there is admis^ 

Sion of execution m the written statement, but 
the attesting wtness called stated the mortgagor 
ffid not sign the deed in his presence, held that 
the document must be taken to have been proved 
See 84 I.C. 558=1926 P. 295. As to effect of 
admission oi execution by pardanashin lady, see 

P- 58=1925 P. C. 203 (P C ) 
Where m a mortgage suit the defendant stated 

that she executed the 
the admisaon was sufficient prSif of the 
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71 . If the attesting witness denies or does not 
Proof when attesting wit- vecollcct the execution of the document, its execution 
ness denies the execution. proved by other evidence. 

Proof of document i\ot re- 72- An attested document not required by law 

quired by law to be attested. to be attested may be proved as if it was unattested. 

73 . In order to ascertain whether a signature, writing or seal is that of the 

person by whom it purports to have been written 
f. » .* I or made, any signature, writing or seal admitted or 

rdmufed'^or proved!* proved to the satisfaction of the Court to have been 

written or made by that person may be compared 
with the one which is to be proved, although that signature, writing or seal has 
not been produced or proved for any other purpose. 


NOTES. 

cution of the mortgage deed. (Contra, jnek^ J.) 
1929 C. 441. 

AoMissrov—M eaning of. —S. 70 applies only 
to an admission made in the course of the pro¬ 
ceedings in which the attested document is 
produced. 1928 N. 244. Admission of exe¬ 
cution at the registration of the document is no 
admission under this section. 1928 N. 244. 

Sec. 71 .—S. 71 is applicable only where the 
attesting witness ‘ denies or docs not recollect 
the execution of the dorumcni.’ Their Lord- 
ships were doubtful whether the description 
would b(* applicable to the case of a witness 
whose evidence was considered unreliable but 
were willing to assume that tlie discrepancies 
were due to deficient recollection. It was held 
on the fact that even assuming that it would be 
legitimate in the above cirrumstanccs to look 
at the proceedines relating if) the registration 
of the mortgage deed f<»r the purpose of proving 
its due execution and attestation,'fhe plaintiffs 
had failed 10 prove the material facts necessary 
to comply with the provisions of the T. P. Act. 
43 C:.\V.N. 6fK) ■ IC)39P.C. 117 "(1939) 2 M.L.j. 
762 (P.Cl.i. S. 71 of the Evidence .\ct cannot 
be construed as meaning that the evidence of 
the executant of a deed recjuired by law to be 
attested is not admissible unless the attesting 
witnesses denied or did not recoiled the execution 
of the document. There is nothing in the Evi¬ 
dence Act which precludes a party from adducing 
as a witness to the execution of the deed anv 
person who happened to be present when the 
deed was e.xecuted and actually saw it signed 
by the executant and by the attesting witnesses. 
The section, while permitting the evidence of 
the executant of the deed in certain circumstances 
does not have the effect rendering his evidence 
or that of other witnesses inadmissible in different 
circumstances. 1937 .A.L.J. 161-1937 A. 273. 
S. 71 has no application to a case where the 
attesting witnesses are not before the Court. If. 
therefore, the plaintiff takes out summons on 
one of the attesting witnesses and the witness 
does not appear in Court, that is not enough 
10 let in further evidence under that section. 
In such a case it is the duly of the plaintiff to 
exhaust all the processes of the Court in order 
to compel the attendance of any one of the 
attesting witnesses and when the production of 
such witnesses is not possible cither legally or 
physically the plaintiff can avail him.self of the 
provisions of S. 69 of the Act. 69 C.L.J. 454 
=43 C.W.N. 1025=1939 C. 688. I'he ‘other 
evidence* referred to inS. 71 canpot refer to the 


statement of witnesses who had seen the attesting 
witnesses sign in the presence of the executant. 
It only means any evidence that may be con¬ 
sidered satisfactory' by the Court seized of the 
matter. 1941 A.M.L.J, 75. The word ‘exe¬ 
cution ’ in S. 71 not only means signing by the 
executant but it means and includes attestation 
as well. If, therefore, an attesting witness 
called by the plaintiff turns hostile, the plaintiff 
is entitled to prove attestation of the instrument 
by other evidence as laid down in the section. 
This other evidence includes his own evidence 
as well, although he is the grantee of the instru¬ 
ment. 43 C.W.N. 1084. Under S. 50 of the 
Indian Succession Act (X of 1865) witnes.*es 
must sign their names and not merely off their 
marks. See 3 B. 382 ; 11 C. 429 ; 5 C.' 738. 
But initials will be sufficient. 15 M. 261. A 
statement of the attesting witnesses to a mort¬ 
gage deed that they signed the blank paper and 
not the completed deed is .sufficient to attract 
the operation of this section and entitles the 
mortgagee to prove execution by evidence other 
than that of the attesting witnesses, 48 I.C. 
724. See also 5 O. L.J. 667 = 48 I. C. 538. 
VVhere in a mortgage suit the plaintiff 
called one of the attesting witnesses then alive 
and when that witness resiled he proceeded to 
pro\c the document by other evidence, hfld^ 
that there was a full compliance with the pro¬ 
visions of Ss. 68 and 71 of the Act. S. 71 has 
no application to a case where the attesting 
witnesses are not before tlie Court. If, therefore, 
the plaintiff lakes out summons on one of the 
attesting witnesses and the witness does not 
appear in Court, that is not enough to let in 
further evidence under that section. In such a 
case it is the duty of the plaintiff to exhaust all 
the processes of the Court in order to compel 
the attendance of any one of the attesting wit¬ 
nesses and when the production of such wit¬ 
nesses is not possible cither legally, or physically 
the plaintiff can avail himself of the provisions 
of S. 69 of the .Act. 69 C.L.J. 454 : 33 C.W.N. 
248=1929 C. 188. Mortgage suit—Two out 
of four witnesses dead—Third turning hostile 
-Fourth witness summoned but refusing to 
depose—.Admissibility of other evidence to prove 
attestation. 1929 C. 441. 

Sec. 72 .—See 1940 N.L.J. 70=1940 N. 240. 

Sec. 73 : Meanino of Terms.—'* Purports** 
means “alleged”. 14 Bom.L.R. 310=15 I‘G. 
649, See also 35 M.L.J. 698=48 I.C. 68. His¬ 
tory of the section. See i M.H.C.R. 160 at 166, 
167. Section based on and follows English Law. 
See 1914 M.W.N, 240. Procedure under the 
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S. 74]: The Evidence Act (I of 1872). 

The Court may direct any person present in Court to write any words or 
figures for the purpose of enabling the Court to compare the woids or figures so 
written with any words or figures alleged to have been written by sueh person. 

i[This section applies also, with any necessary modifications, to finger- 
impressions.] 

Public Documents. 

PubUc documents, The following documents are public docu¬ 

ments :— 


LEG. REF. 

^ Words in brackets were added by Act V of 
1899, S. 3 (2). 


NOTES. 

section. Rat. 452. Value of evidence afforded 
by comparison of handwriting, see 14 I.C. 741 ; 
10 C. 1047 ; 37 C. 467. Question of com¬ 
parison is different from question of admissibility. 
53 G. 372 — 92 I.C. 442=1926 G. 139. The 
Court has power to compare the alleged genuine 
signature with admittedly genuine signature to 
come to a conclusion from it. I20<.C. 335— 
1930 N. 27. 'But see 152 I.C. 1042. Although in 
a case where there is a serious conflict of evi¬ 
dence as to the genuineness of a signature, 
it would be unsatisfactory and dangerous to 
stake a decision on the correct determination 
of the genuineness of a signature by mere com¬ 
parison with admitted signature without any 
expert advice or evidence of microscopic enlarge¬ 
ments ; in a case where there is no conflict of 
evidence, the Court is entitled to form its own 
opinion after comparing the signatures on the 
documents produced in Court and the admitted 
signatures. Such procedure is expressly con¬ 
templated by S. 73 - ^7 ^ 5—^9 P-L.T. 432. 

Although the law allows a Judge to compare 
a disputed signature with an admitted signature, 
he ought not to attach much weight to such 
comparison. *939 A.M.L.J. 34. Danager of 
resting decision solely on comparison of hand¬ 
writing. See 16 A. 157 (P.C.). See also 56 B. 
304=1932 B. 406=34 Bom.L.R. 598* Where a 
signature is denied, the orily safe way to prove 
that the alleged signature is really the signature 
of the person who denies it, is to produce some 
signature admittedly made by the same person 
at about the same time as the disputed signature 
was allegedly signed. 1940 A.M.L.J. 2. Data 
for arriving at a conclusion. 62 I.C. 882. As 
to thumb-impression, see 17 Cr.L.J. 3*8=35 
I.C.492 ; I R. 759 (P*B.) ; *924 R- * * 5 ; Modes 
in which handwriting can be proved. 37 G. 
467=14 C.W.N. 114. An anonymous writing 
ascribed to a particular person may be com¬ 
pared with.a genuine signature. 14 Bom.L.R. 
310=15 I.C. 649 (37 C. 467, pist.). Court 
ordering accused to make thumb-impression tor 
purpose of comparison—Accused refusing to do 
—Adverse inference against accused, validity 
of. See 6 P. 623. 

Sec. 74 : Construction of Section. —See 
20 M. 189. Schoolmaster is an 
Officer of Government under S. 74 (0 (***)• 
28 Bom.L.R. 1225=50 B. 7 * 8=1927 B- ** • 
12 Mys.L.J. 133=39 Mys.H.C.R. 40b. A 
public document is one prep^ed by a ptjblic 
servant in the discharge of his ofiicial duty. The 
mere fact that it is kept in a public office does 


not lead to the inference that it is a public docu¬ 
ment. 1928 L. 640. A survey and settlement 
report prepared by an Assistant Superintendent 

ot Sui^ey being a public document is admissible 
in evidence. 1941 P. q6o. 

The following are Public Documents.— 
Municipal proceedings. 19 A. 293. But 
abo 30 LG 643=16 Cr.L.J. 659 (C.). Settle¬ 
ment record, with history of district attached 

Canal jamabandi papers. L.R. 3 A. 386 (Rev ) 

Loan register m public debt office in Bank of 

Bengal. 3* C. 284. Orders of Inam Com- 

^ttee. 39 Bom.lLR. 288. Parchas distributed 
to cultivators. 19 Cr.L.J. 886=47 I-G. 82 (P.). 

Items of entry m Register of inventions. 4AL T 

Dakhalnamak is public document. 1927 A. 
Dakhaldihani (document purporting to transfer 
possession under orders of Court), iqai R D 

867=1941 A.W.R. (Rev.) 907. Crop cutting 
report of Revenue Officer, under Bengal Tenancy 

2 ^r '927 P- 167. also 7 
P.L.T. 761 — 1926 P. 436. As to Government 
Survey plan, 10 I.C. 653 ; 22 P.L.T. 699= 

1941 P. 260 (survey and settlement report). 
Records of acts of public officers are public 
documents, but they do not furnish proof of all 
facts to which they refer. 105 I.C. 353. See 
^0 I.L.R. (1937) B. 464=1937 B. 307 ; 1941 
aA. (Supp.) 807=1941 A.W.R. (Rev.) 933 
(Certified copies of extracts from patwari’s 
Records). Certified copies of confessions by 
accused would be admissible under S 74 as 
evidence to prove the act of the Magistrate 
recording the confession. Where there are no 
irregularities and the statement was taken in 
accordance with law, then, under S. 8o of the 
Act, there would be a further presumption 
that the circumstances under which it was 
stated to have been taken were true. The copies 
would not be sufficient to prove the identity of 
the accused. 1933 A.L.J. 1551 (F.B.). Pre¬ 
liminary order under S. 144, Cr. P. Code—Police 
report and reference from Health Officer referred 
to therein—Copies of—Right of accused to 
12 Mys.L.J. 197=39 Mys.H.C.R. 172. Report 
in form B under S. 173, Cr. P. Code, is public 
document. 7 Mys.L.J. 231. Also deposition of 
witnesses. 5 Pi 777=8 P.L.T. 510 ; 14 C.L T 
578. See also 19 C.W.N. 1068 (Letters of Admini^ 
tration) ; 18 C.W.N. 644=23 I.C. 520 (notice 
issued under S. 117, Cr. P. Code) ; Fs I G 2SO 
(pedigree filed before Settlement Court) • oc 
A, 165 (return of village officer on reference bv 
Political Agent). As to deposition of witnesses 
taken m Court, 5 P. 777=101 LG. 289= 

1927 R 61 ; 1933 R. 212. An order sheet in 
a case is a public document being the record 
of an act of a public judicial officer and the- 
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(i) documents forming the acts or records of the acts— 

(1) of the sovereign authority, 

(ii) of official bodies and tribunals, and 

(iii) of public officers, legislative, judicial and executive, whether of British 
India, or of any other part of Her Majesty’s dominions, or of a foreign country ; 

( 2 ) public records kept in British India of private documents. 

Private documents. 75 . All Other documents are private. 

76 . ^Every public officer having the custody of a public document, which 

any person has a right to inspect, shall give that per- 
Certified copies of public demand a copy of it on payment of the legal 

documents. therefor, together with a certificate written at the 

foot of such copy that it is a true copy of such document or part thereof, as the 




LEG. REF. 

^ A village officer in the Punjab has been 
declared for the purposes of this Act to be a 
public officer having the custody of a public 
document. See Pun. Land Rev. Act XV^II of 
1887, S. 15! (2) (P. & N.VV.F. Code). 

NOTES. 

presumption is that it is genuine. It would 
require evidence and not mere suggestion that 
it has been fabricated to justify its rejection. 
1937 P.W.N. 119=1937 P. 534. As to income- 
tax returns, see 52 L.W. 159^1940 M. 768=^ 
(1940) 2 M.L.T. 257 (F.B.) ; I.E.R. (1939) 2 
G* 394=43 C.W.N. 1169=1940 C. 187; 50 
L.W. 815=1939 M. 546 = (i 939 ) * M.EJ. 79 i- 

The following are not Public Uocumfnts. 
—The order of assessment, is not a public docu¬ 
ment in view of S. 54 of the Income-tax Act. 
34 Bom.L.R. 236. Returns filed with Registrar 
of Joint Stock Companies. 21 C.W.N. 1161. 
Printed proceedings of Municipality (by themsel¬ 
ves). 30 I. G. 643=16 Gr.L.J. 659. Letter 
of an Executive Officer, i P.R. 1914. See also 
1939 M.W.N. 841. Notice under S. 107, Cr. 
P. Code. 18 C.W.N. 644. Dakhalnamah. 25 
I.C. 529. A letter to the Collector forwarding 
the proceedings of a public meeting held at 
a certain place is not a public document. 143 
I.C. 367=1933 C. 312. Tfishkhana register. 
23 G. 366. Document merely with rubber 
stamp initials of public officer, but not signed by 
him. 3 U.P.L.R. (Br.) 53. See also 50 C. 135 
= 26 C.W.N. 878 ; 71 I.C. 239 : 1922 C. 298. 
A report by a village Nikha Khawan to the 
Mohavir in a central office informing him of the 
objection to an entry of marriage in the village 
register by the former husband of the woman is 
not a public document within S. 74 and no 
secondary evidence of its contents can be given 
under S. 5 of the Act. i P.R. (Cr.) 1914 = 23 
I.C. 696. So also a statement prepared by 
patwari. 1930 A. 712. A purchase slip granted 
in the course of survey proceedings is not a public 
document. 19 Cr.L.J. 886 = 47 I.C. 82 (P.). 
So also a letter to the Collector by the president 
of a public meeting forwarding the proceed¬ 
ings of that meeting. 55 C.L.J. 558. See also 
1933 C. 312. As to proof of public documents, 
see 56 P.L.R. 1903 = 5 P.R. 1903 (Cr.). Private 
documents (as) Kobalas, conveyance leases, 
etc., filed in Courts or public offices how proved. 
22 W.R. 355; I4,I.A. 71 = 14 C. 486. As to 
proof by copy of compromise petition, see 25 
W.R. 68. As to proof of judgment, plaint and 
wntten statement, see lo BtL.R* App^ 31. Plaint 


is not a public document. 7 P.L.T. 267=1926 
P. 180; 93 I.C. 650=1926 N. 339. As to 
proof of Municipal proceedings, see 30 I.C. 643 
= 16 Cr.L.J. 659. Civil Surgeon’s report to a 
Magistrate as to the age of a person is not 
expert opinion and not a record of his “act.’^ 

I Luck. 733=1928 O. 155. So also a circular 
issued by Director-General of Posts and Tele* 
graphs as •^o future issue of certain kind of 
stamps is neither “ a record of an act ’* nor 
“an act.” 115 I.C. 509 (0 = 1929 M.W.N. 
193. Letters received from the Controller of 
Military Accounts in reply to warrant of attache 
ment is a public document and does not require 
proof. 1928 O. 438. Departmental enquiry 
by Magistrate in his executive capacity is not 
judicial inquiry and statements recorded therein 
arc not evidence taken on oath. Such state¬ 
ments, therefore, are not public documents, 
and S. 163 can be applied to such statements. 
1930 C. 370=58 C. 96. 

Secs. 74 and 76 .—Entry in register ofpowers- 
of-attomey—Maintained by Registering Officer 
—Admissibility. See 43 C.W.N. 907 = 70 C.L.J. 
5=1939 G. 569. 

Secs. 74 and 77 .—A certified copy of the 
entry of registration of a deed is admissible in 
evidence under Ss. 74 and 77 as proof of the 
entry but not of the contents of the deed. 177 
I.C. 517= 1938 G. 120. 

Sec. 76 .—The contents of a document can 
be satisfactorily established by producing a 
certified copy. I.L.R. (1938) N. 333= * 7 ® 
315=1938 N. 152. Undoubtedly under S. 76, 
a copy of a talukdari sanad to be certified 
should be sealed whenever the keeper of the 
records of the Government of India is authorised 
by law to make use of a seal. But if there is no 
evidence to the effect that he is so authorised, 
the Court cannot make such a presumption 
when other necessary formalities have been 
duly carried out. Accordingly a copy of a ^ad 
which complies with other formalities but is not 
scaled cannot be treated as uncertified and is 
admissible in evidence. 172 I.C. 882=193® 
O.W.N. 67=1938 O. 69. 

Secs. 76 and 77 : Construction.— See 30 
M. 466=17 M.L.J. 471. In order to be ad¬ 
missible copies must be duly certified. See 4 
I.C. 929=87 P.L.R. 1909. Plaint is not a 
public document. 7 P.L.T. 267=1926 P« 180, 
The Khasra Girdawaris, are public documents. 

151 I.C. 786 (0 = 35 P L R- 405=«934 L- 
Although an income-tax assessment order W 

a DubUc document within the meaning of 
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case may be, and such certificate shall be dated and subscribed by such officer 

with his name and his official title, and shall be sealed, whenever such officer is 

authorized by law to make use of a seal, and such copies so certified shall be 
called certified copies. 

Explanation.—Any officer who, by the ordinary course of official duty is 
authorized to deliver such copies, shall be deemed to have the custody of such 
documents within the meaning of this section. ^ 

Proof of documents by nmnf If Certified copies may be produced in 

production of certified of the public documents or parts 

copies. 01 the public documents of which they purport to be 

copies. ^ 

Proof of other official docu- 78 . The following public documents mav be 

tnents. proved as follows :— ^ 

(1) Acts, orders or notifications of the ^[Gentral Government! in anv of 
'its departments, ^[or of the Crown Representative] or of any Provincial GovLn- 

ment or any department of any Provincial Government_ 

by the_ records of the departments, certified by the heads of those denart- 
ments respectively, ^. 

or by any document purporting to be printed by order of anv such 
Government *[or, as the case may be, of the Crown Representative] • ^ 

( 2 ) the proceedings of the Legislatures,— 

by the journals of those bodies respectively, or by published Acts or Abstracts 
or by copies purporting to be printed i[by order of the Government concerned! • ’ 

(3) proclamations, orders or regulations issued by Her Majesty or bv the 

Privy Council, or by any department of Her Majesty’s Government_ ^ ^ 

by copies or extracts contained in the London Gazette, or purporting to be 
printed by the Queen’s printer : ° 

( 4 ) the acts of the Executive or the proceedings of the Legislature of a 
foreign country,— 


LEG. REF. 

^Substituted by A.O., 1937. 

* Inserted by ibid. 

NOTES. 

S. 74 of the Evidence Act, the assessee has no 
right to iaspect it, and has, therefore, no right 
to demand a certified copy of it under S. 76 
of that Act. Accordingly a copy of that order 
obtained from the Income-tax Departfrieht“is 
not under S. 77 of that Act a certified copy 
which may be produced in proof of the contents 
of the original order of assessment. 1940 C. 

i 87=I.L.R. (1939) 2 C. 394=43 C.W.N. 1169. 
But see also 52 L.W. 159=1940 M. 768=(i94o) 
2 M.L.J. 257; 50 L.W. 8i5=(i939) i M.L.J. 

•791. Where a document purports to be a copy 
given by a public officer having the custody of 
a public document, but does not bear a certifi¬ 
cate as required by S. 76 of the Evidence Act 
and is not supported by the Evidence of the 
person who prepared it, is inadmissible in evi¬ 
dence. 1941 O. 77=1940 O.W.N. 999. 

Sec. 77.—In proof of the fact of a statement 
made in a correction of papers case and an 
application made in execution no better evi¬ 
dence could be produced than the production 
of certified copies taken from the judicial files. 
Formal proof of signatures on the application is 
not necessary; still less is any further proof 
necessary in case of the statements. 194* 

793« 

Sec. 78 *—Section not exhaustive. See 1936 


Gazette, 53 M.L.J. 603. Proof of Acts of the 
Indian Legislature. 93 I.C. 566=1926 M 6. 
Reference to the DistnVt ^ 

1701, c. L249 “ K ” 

^ newspaper about^a Govern¬ 
ment notification is inadmissible in evidence 
A copy of the Government Gazette should 

A.“ 

vvun respect to the existence of certain tau^i 

hshed by Government and this report was Xd 
by the party relyirig 6n it but was reXned 
by the Court thinking that it was a ^tter 

of which It was entitled to take judicial notice 

under Ss. 56 and 57 of Evidence Act. There 
was a reference to this report in the indfTr« ? 
of the Court, held, that the Goiit sLffi.f 

"ociS.rn’fu^re^ 

evidence and markS it Is an^eifibit°ffi2^^ ^ 
as the report could be proved by “ anv ^ 

published in Government Gaze^^*^°“ 
by law cannot be proved und^ X 

1937 Pesh. 58=170 I.C. 77* ^ 
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by journals, published by their authority, or commonly received in that 
country as such, or by a copy certified under the seal of the country or sovereign, 

or by a recognition thereof in some ^[Central Act] * 

(5) the proceedings of a municipal body in British India,— 

by a copy of such proceedings, certified by the legal keeper thereof, or by 
a printed book purporting to be published by the authority of such body : 

(6) public documents of any other class in a foreign country,— 

by the original, or by a copy certified by the legal keeper thereof, with a 
certificate under \he seal of a Notary Public, or of a British Consul or diplomatic 
agent, that the copy is duly certified by the officer having the legal custody of the 
original, and upon proof of the character of the document according to the law 
of the foreign country. 

Presumptions as to Documents. 


79. The Court shall presume every document purporting to be a certificate^ 

certified copy or other document, which is by law 
Presumption as to genuine- declared to be admissible as evidence of any particular 
ness of certific copies. which purports to be duly certified by any 

officer in British India, or by any officer in any ^[Indian State] who is duly 
authorized thereto by the ^[Central Government or the Crown Representative] 
to be genuine : 

Provided that such document is substantially in the form and purports to 
be executed in the manner directed by law in that behalf. 

The Court shall also presume that any officer by whom any such docu¬ 
ment purports to he signed or certified, held, when he signed it, the official character 
which he claims in such paper. 


80. Whenever any document is produced before any Court, purporting to 

be a record or memorandum of the evidence, qr of 

Presumption as to any part of the evidence, given by a witness in a judi- 

mcnts produced as record ol . \ ^ v r m .i_ • j 1. 

evidence. proceeding or before any officer authorized by 

law to take such evidence or to be a statement or 
confession by any prisoner or accused person, taken in accordance with law, and 
purporting to be signed by any Judge or Magistrate, or by any such officer as 
aforesaid, the Court shall presume— 

that the document is genuine ; that any statements as to the circumstances 
under which it was taken, purporting to be made by the person signing it, are 
true, and that such evidence, statement or confession was duly taken. 


LEG. REF. 

^ The words ‘ Central Act * were substituted 
for the words “ public Act of the Governor- 
General of India in Council ” by A.O., 1937. 

^ Substituted by ibid. 

NOTES, 

Sec. 78 (5)- —Printed proceedings of Muni¬ 
cipality themselves would not be sufficient legal 
proof unless they answer the description of a 
printed book purporting to be published under 
the authority of the committee as required by 
S. 78. 30 I.C. 643=16 Cr.L.J. 659 (C.). See 
also 17 C.W.N. 531 = 18 I.C. 651. 

Sec. 78 (6).—As to records of a German 
Court, see 14 C.L.J. 375=15 C.W.N. 1053 . 

“ Diplomatic Agent ” includes Resident of 
Hyderabad. 1927 B. 11=50 B. 716. Admis- 
' sibility of attendance and leave register kept at 
Native State, See 1926 O. 29. 

Sec. 79.—A copy of a letter of sanction, headed 
rom the Chief Secretary to the Government 
of Bengal and signed by an officer for the Chief 


Secretary, cannot be regarded as a certified copy 
under S. 76. 50 C. 135=26 C.W.N. 878= 
1922 C. 298. As to proof of certificate of 
visitors of lunatic asylum, see 63 C. 425. 

Sec. 80 : Presumption of Genuinenem 
when raised, see 10 A. 174 ; 15 M. 63 j 2 Weir 
794 ; 12 C.W.N. 845 ; 18 C. 129. As to the 
nature and extent of presumption under the 
section, see 93 I.C. 978=1925 L. 605 ; 94 I.C. 
985=1926 O. 489. Presumption of genuine¬ 
ness of a document docs not include the pre¬ 
sumption that the document was printed or 
published by the particular person by whom 
it purports to have been published. 36 M. 457 
= 22 M.L.J. 73, 

Scope.—S. 80 of the Act docs not deal with 
the question of the admissibility of documents 
referred to therein but simply dispenses with 
the necessity of their formal proof by raising 
the presumption that everything in' connection 
with them had been legally and correctly dt>nc. 
50 C.L.J. 106=1929 C. 617 (F.B.). The evi¬ 
dentiary value of the statement of a Avitness 


■1 
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S. 82] 


The Evidence Act (I of 1872). 


Presumption as to gaz¬ 
ettes, newspapers, private 
Acts of Parliament and other 
documents. 


8 1. The Court shall presume the genuineness of every document purporting 

to be the London Gazette, or ^[any official 
Gazette, or the Government Gazette] of 
any colony, dependency or possession of the British 
Crown, or to be a newspaper or journal, or to be a 

„ , „ . , „ copy of a private Act of Parliament printed by the 

Queen s Printer and of every document purporting to be a document directed 

by any law to be kept by any person, if such document is kept substantiallv in the 
lorm required by law and is produced from proper custody. 

82. When any document is produced before any Court, purporting to be 



LEG. FEE. 

‘Substituted by A.O., 1937. 

NOTES. 

in another judicial proceeding as to the age of a 
person is very little. (Ibid.) Before a previous 
admission can be used against a party it must 
be put to him and an opportunity afforded to 
him to explain if it is capable of explanation. 
12 L.L.J. i6r. The presumption mentioned in 
S. 80 could not arise in a case where the state¬ 
ment of a person as to the cause of his death is 
recorded by a magistrate not authorised by 
law to record it, and it has to be proved. But 
where it is recorded as authorised by law, it is 
not necessary that it should be proved by the 
magistrate who recorded it, when the state¬ 
ment is not made in the presence of the accused. 
All that is required is that there must be proof 
of the identity of the person who made the 
statement. 1941 Rang.L.R. 258=1941 R. 30. 
If a person whose dying declaration is recorded 
by a Magistrate in hospital dies subsequently, 
the statement made by him in hospital can only 
be proved by the Magistrate who has recorded 
it or some one else who heard that statement. 
But when that person survives and gives evi¬ 
dence at the trial his statement is admissible 
in evidence for the purpose of corroborating 
or contradicting him. It is not necessary that 
the recording Magistrate should be called as 
witness to prove the statement. A statement 
recorded by a Magistrate under S. 164, Cr.P. C., 
in the course of an investigation is evidence 
in a judicial proceeding, which under S. 80 
of the Evidence Act can be proved without 
calling the person recording the same. 1941 
P.W.N. 622. 

Illustrative Cases. —A statement not read 
over to or corrected by the witness in accord- 
ancej with law is not admissible against the 
person making the same. 13 Cr.L.J. 569= 
15 I.C. 985. See also 21 Cr.L.J. 500=56 I.C. 
160; 142 I.C. 653=1933 C. 190. As to 

depositions before Commissioners, see 63 P.L.R. 
1900. A deposition not read over to the wit¬ 
ness in the presence of the presiding officer 
docs not prove itself under S. 80. 18 N.L.R. 

192=68 I.C. 36=1923 N. 39. Presumption 
under S. 80 can be raised if the deposition is 
read over by the witness himself in Court. 46 C. 
895=50 I.C. 660=23 C.W.N. 661 ; 93 I.C. 
978=1925 L. 605. (See also C. P. Code, 
O. XVIII, r. 5).> The absence of a certificate 
by the Judge at the foot of the deposition of its 
■having been read over, etc., does not deprive 
it of the presumption under S. 80. 46 C. 895 


.1:^" . presumption under S. 80 

that the circumstances under which a docu- 

ment appears to be taken are true, applies to a 
dying declaration to which a certificate is append¬ 
ed by the Magistrate who recorded it, that it 
was read over to him and declared to be correct. 
40 B. 97=31 I.C, 361 = 17 Bom.L.R. 88i. 

ff “3 i 9 P-R. 1900 (Or.) ; 

II Bom.H.C.R. 247; ,52 I.C. 249=1034. A. 

340. Under S. 80 confession by any prisoner 
or by any accused taken in accordance with law 

K examining 

Thf nffl P'‘“'imed to be so made 

The officer who recorded the confession may 

be examined as a witness. 38 I.C. 1005=2 
P.L.J 80. Though a confession duly recorded 
by a Magistrate may be presumed to be voluntary 
and as such admissible, such admissibility is 
subject to the restrictions imposed by S 2a 

61 C. 399=38 C.W.N. 659=1934 ^C 626 

The statement of an accused person rerorded 
by a Magistrate in a Native State is inadmissible 
unless the Mapstrate himself deposes to it in 

person. 24 I C ,69= 16 Bom.L.R. 261. Con¬ 
fessions recorded in Indian Native States can 
be used Bntish India under the provisions 
of S 80, and they may be accepted as admissible 
for prosecution in British India. I.L.R. (,0381 
A. 875=1938 A. 625. The recital in a jSl 
ment of a statemont made by the witness is nSt 
the same thing as a record of the deposition 
of the witness. Nor can such recital be accepted 
as evidence under S. 80. 2 Cr L T son 
I.C. 660 (P.). 5°°=56 

Seo 81 : Legislative AssEMBLY-L.REpQR.j,g 

OF pEBATES.-The reports of debates in fhe 
Legislative Assembly can only be evidence of 
what was stated by the speakers in that Assembi? 
and are not evidence of any facts contained ffi 
the speeches 153 LC. 1=4, L.W. 665=1935 

P.C. 34 P-C.). Reports and Gazetteers are 
not strictly evidence of the truth of all the 
statements contained in them although thev 

C.W.N 873. Presumption as to genuineness 
does not mdude presumption that it was printed 
and published by the person mentioned in it 
36,M. 457—12 LC. 961. Presumption as to 

genuineness of the specimen, see 120 I C' 

= *930 L. 371. 790 

Sec. 82 .—As to presumption in racf. 

printing and publishing a newspaper seTll 

457= 12 LC. 961. Documents adSs’siht^^ 

English Law in English Court Te ' , 

22 G. 491. Chittas. *r2 i c 
C.W.N. 1068. 513 : 19 
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Presumption as to docu¬ 
ment admissible in England 
without proof of seal or 
signature. 


a document which, by the law in force for the time 
being in England and Ireland, would be admissible in 
proof of any particular in any Court of justice in 
England or Ireland, without proof of the seal or stamp 
or signature authenticating it, or of the judicial or 
official character claimed by the person by whom it purports to be signed, the 
Court shall presume that such seal, stamp or signature is genuine, and that the 
person signing it held, at the time when he signed it, the judicial or official character 
which he claims, 

and the document shall be admissible for the same purpose for which it would 
be admissible in England or Ireland. 


83. The Court shall presume that maps or 

or by ‘authority purporting to be made by the authority of i[any 

of Government. Government in British India] were so made, and are 

accurate ; but maps or plans made for the purposes of 
any cause must be proved to be accurate. 

84. The Court shall presume the genuineness of 

tioLTnawran“ «pom purporting to be printed or published 

decisions. under the authority of the Government of any country 

and to contain any of the laws of that country, 

and of every book purporting to contain reports of decisions of the Courts 
of such country. 

85. The Court shall presume that every document purporting to be a power- 
_ of-attorney, and to have been executed before, and 

ofluorTy^" " authenticated by, a Notary Public, or any Court, 

Judge, Magistrate, British Consul or Vice-Consul, or 
representative of Her Majesty, or of the ^[Central Government], was so executed 
and authenticated. 


LEG. REF. 

^ The words within brackets were substi¬ 
tuted for the word “ Government ” by A.O., 
1937 - 

* Substituted by A.O., 1937. 

NOTES. 

Sec. 83 .— See 22 W.R. 519 ; 5 C. 287 ; 5 
C. 822 = 6 C.L.R. 519 ; 19 G. 741 ; 23 C. 335 ; 
18 C. 224; 25 W.R. 179. Chittas made by 
Government for private use in connection 
with presumption proceedings are not. Maps 
and plan prepared by patwari is not in discharge 
of their official duty—Accuracy—Presumption 
—Statements contained in—Relevancy. 16 P. 
R, 1913=18 LG. 799. A plan, the accuracy 
of which has not been established by evidence 
in accordance with S. 83 can be admitted in 
evidence when both parties had relied on it 
before the local Commissioner and no objection 
was taken that it had not been proved to be 
accurate. 190 I.C. 689=1940 L. 309. A map 
prepared by private arrangement by a District 
Collector for the settlement of the silted bed 
of river does not fall within purview of ’this 
section. 19 I.C. 572 ; 17 C.L.J. 642=16 LG. 
747. Maps and survey plans prepared by 
Government—Admissibility of in evidence. 10 
I.C. 653 ; 18 P.L.T. 464 (Municipal Survey 
Map), Thak maps—Evidentiary value of maps 
more than 30 years old—Presumption—Map 
prepared by Collector in private capacity. See 
l6 G.W.N. 317=14 G.LJ. 578. The Thakbust 


map which preceded the revenue survey wa! 
intended to guide the revenue surveyor whe 
was supposed to put in the estate boundaries 
to be bound in the Thakbust maps. Tht 
value of the records of the Thak survey and 
of the revenue survey and also of the coUectoratc 
papers is not uniform. 67 C.L.J. 495. See ah 
21 P.L.T. 873=1941 p. 118. Value of survey 
map as evidence pointed out. Boundaries in 
cad^tral survey taken into account in deter¬ 
mining a question of title. 1933 P. 671. Great 
weight should always be given to the accuracy 
of su^ey maps. They are not conclusive but 
in the absence of evidence to the conti'aiT} 
they will be presumed to be accurate. 4^ C. 
328=38 LG. 379=43 LA. 303 (P.C.). 
airo 1933 p. Survey maps arc official 

documents prepared by competent persona and 
with such publicity and notice to persons interest* 
ed ^ to be admissible, and would be valuable 
evidence as to the state of tilings at the tinic 
they were prepared. 44 I.C. 247. 

Sec. 84 .—C/. Act XVIH of 1875 (Law 
Reports). #v- 

Sec. 85 : Section is Mandatory.— See 83 
G. 625=9 C.W.N. 986; i6 C. 776, thfi 
provisions of S. 85 are mandatory, and it ia 
open to the Court to presume that ^ the necei- 
sary requirements for the proper execution 

D o attorney have been duly fulfiUeti* 

But S. 85 IS not exhaustive, for there are difierwt 
icg^ modes of executing a power of atton^* 
Under S. 57 (6) of the Evidence Act, tbCf 


S. 89] 


The Evidence Act (I of 1872). 
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86. The Court may presume that any document purporting to be a certified 

Presumption as to certified '’m° • ^"^7. country not forming 

copies of foreign judicial Majesty s dominions is genuine and accu- 

records. rate, if the document purports to be certified in any 

TT Tijr • /'I nianner which is certified by any rcDresentative of 

Her Majesty or of the _ i [Central Government] ^[in or for] such^country to be 

j^didSTecorTs”'"'°''^ certification of copies of 

Her pfficer who, with respect to any territory or place not forming part of 

Her Majesty s dominions, is a Political Agent therefor, as defined in sectiL% Cl 

(40) of the General Clauses Act, 1897, shall, for the purposes of this section be deemed 

to be a representative of the ^[Central GovernmLf in and for Se coumry coiS 
prising that territory or place.] ^ 

87. The Court may presume that any book to which it may refer for infor- 

Presumption as to books, thaf^rnv^'oubHslmd general interest, and 

maps and charts. published map or chart, the statements of 

relevant facts, and which is produced for 

Its inspection, was wruten and published by the person, and at the time and place 

by whom or at which it purports to have been written or published. ^ ’ 

88. The Court may presume that a message, forwarded from a telegraph 

Presumption as to tele- person to whom such message purports 

graphic messages. addressed. Corresponds with a message delivered 

, , transmission at the office from which the messao-e 

purports to be sent; but the Court shall not make any presumption as to the pSL^n 
by whom such message was delivered for transmission. ^ ^ person 

Presumption as to due ® 9 ' The Court shall presume that everv doni 
execution, etc., of docu- ment, called for and not produced after * 

p„d„ce, was a,tested, stam'ped aS efSte” ' the 
manner required by law. 



LEG. REF. 

^ Substituted by A.O., 1937 for “Government 
of India.” 

* Substituted by Act III of 1891, S. 8 
for * resident in ’. 

® Substituted by Act V of 1899, S, 4. 

NOTES. 

shall take judicial notice of inter aliay all seals of 
notaries public. Where a power of attorney 
is given under the seal of a notary public, the 
Court must presume its proper execution before 
and authentication by the notary public. I.L.R. 
(1939) 295=41 Bom.L.R. 530=1939 B* 

347. Mere registration is not in itself evidence 
of execution. 17 C. 903. But see 14 C. 176, 
Diss. As to what is sufficient proof of power of 
attorney, see 21 M. 492 ; 1936 A.L.J. 684= 
1936 A. 475. 

Sec. 86.—S. 86 does not exclude other 
proof. Heldf therefore, that a document pur¬ 
porting to be a copy of a deposition in a Court 
in Cutch was admissible in evidence though 
not certified by the Political Agent of Cutch 
in a manner which fully satisfied the require¬ 
ment of Ss, 76 (a) and 86. Held, that the fact 
that the certificate as to the document being a 
" true copy ” was given by a higher officer 
than the trial Judge was really an additional 
reason for accepting its authenticity. 30 Bom. 
L.R. 1519=1929 B. 24. 

Scope of Section. —See 27 G. 639. Section 
mandatory. See 5 L. 105=1924 L. 493. Pre- 

C.C,M .-313 


irr German Court. 

ss S' It s.ysr s 

14 C. 546 ; 27 C. 639. ® 

OBc.r, Z™g ,he iS" ,*”“"1 
does not form part of the settlement recorTand 
has no presumption of truth attached to it but 
may be of some value if it was oren^irXt ’ u ‘ 

Sec. 88 .— Telegram—Proof that it IJa 

Got^RNMENT.-The sanction of 

Local Governrnent to prosecute a person for 
an offence under S. 134-A, Penal Code, com" 
mumcated by telegram, must be proved to 
have emanated from the Government 
Court is forbidden by the exnre^^w ■ • ® 

of S, 88 to make any presumption as to the 

Sec. 89 .—Where a party produces an im 
stamped copy of an Instrument by way of "econ' 
dary evidence the Court may, in the 
of contrary evidence, presume that the SS 
was stamped. 1932 M.W.N. 432 fn ■! 

for re^mption, the question v4s whe"her the 

plaintiff was the mortgagor and thf> a 

the mortgagee. The plalntiff"^!*^'*"^!^""" 

mortgage was executed 50 vears: 

the entry as regards mortgage wls made fn 
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[S. 90 


90 


Where any document, purporting or proved to be thirty years old, is 

produced from any custody which the Court in the 
Presumption as to docu- particular case considers proper, the Court may pre- 
raents thirty years old. sume that the signature and every other part of such 

document, which purports to be in the handwriting of any particular person, is 
in that person’s handwriting, and, in the case of a document executed or attested, 
that it was duly executed and attested by the persons by whom it purports to be 
executed and attested. 


Explanation ,—Documents are said to be in proper custody if they are in the 
place in which, and under the care of the person with whom, they would naturally 
be ; but no custody is improper if it is proved to have had a legitimate origin, or 
if the circumstances of the particular case are such as to render such an origin 
probable. 

This explanation applies also to section 81. 

~ - T __ " "" 


NOTES. 

the mortgagee’s bahi and called upon the 
defendant to produce it. The defe^flant denied 
that he possessed any such bahi. The plaintiff’s 
evidence showed that the entry was made in 
ordinary bahi and not on stamped paper though 
required by law as such. Moreover there was 
no evidence by plaintiff to show that the defend¬ 
ant was in possession of the bahi and was with¬ 
holding it though called upon to produce it. 
Held^ that no presumption under S. 89 could 
be drawn under the circumstances and as the 
entry was made in the ordinary bahi and not 
on stamped paper, no question of presumption 
arose in such case. 1938 L. 90. 

Sec. 90 .— Presumption—When arises.— 
Under S. 90 documents more than thirty years 
old coming from proper custody prove themselves, 
but there is no presumption that the contents 
of the documents are true. 40 Bom.L.R. 126'i 
-=I.L.R. (1939) Bom. 97 "^V 939 S- 59 - The 
presumption under S. 90 with regard to docu¬ 
ments 30 years old arises in the case of copies 
as well as originals. If the copy is proved to be a 
*rue copy^ a presumption may be made in Jacour of the 
genuineness of the original, 46 M. 92 ; 6 O.W.N. 
8801=19290. 483 (2); 152 I.C. 861^11 O. 
W.N. 1435; 30 N.L.R. 155^*934 N- t> 7 - 
But see also 162 I.C. 527-1936 O.W.N. 619 — 
1936 O. 298; 1937 133 ; 4 * P.L.R. 376 

— 1939 L. 458; 20 N.L.J. 209. See also 

17 Mys.L.J. 510 ; 1939 L. 458; 1940 M. 273 ; 
1940 A. 74. The presumption contained in 
S. 90 cannot apply to a copy that is not itself 
30 years old. 1940 N.L.J. 437=1940 N. 382. 
See also 1939 L. 458; 1939 L. 273. The pre¬ 
sumption under S. 90 is a rebuttable one to be 
made at the discretion of the Court. It is based 
on the rule of expediency, and unless the sur¬ 
rounding circumstances satisfy the Court that 
the document tendered has been produced from 
proper custody, it would be unsound to admit 
the document. The Court rnust insist on a 
satisfactory account of the origin of the pos¬ 
session being given by the party relying upon 
the document. The custody may not be in 
the strictest sense legal custody, but, whether 
it originated in right or wrong, the origin must 
be explained. The soundest policy even upon 
the rule of expediency necessitates circumspec¬ 
tion and scrutiny in the examination of the 
surrounding circumstances before raising the 
presumption. The Court must therefore exa¬ 


mine the surrounding circumstances tending 
to establish the connection of the party producing 
the document with the person with whom the 
document should naturally have been. 40 
Bom.L.R. 202. S. 90 confers no right on any 
party to compel the Court to draw a presump¬ 
tion as regards any document purporting to be 
thirty years old and produced from proper 
custody. 175 I.C. 361=40 Bom.L.R. 202 = 
1938 B. 257. When a document is suspicious 
on the face of it as when an important word is 
erased and re-written presumption under S. 90 
does not arise. 95 I.C. 261 = 1926 A. 537. 
Repeated assertions of title in ancient documents 
being mere recitals are no evidence of what is 
there recited though actual possession in con¬ 
formity therewith would constitute prima facie 
title. 56 C.L.J. 369. The Court is not bound 
to make the presumption merely because of the 
alleged age of the document. 31 Bom.L.R. 
1279; 110 I.C. 415. The Court “may pre¬ 
sume.’’ The section docs not say that the 
Court must presume the document to be genuine. 

7 Mys.L.J. 57 ; See also 175 I.C, 594=1938 A. 
345 ; 40 P.L.R. (J. & K.) 51. The Court 
can presume the genuineness even of an un¬ 
registered document thirty years old from a 
copy of such document, if the original is proved 
to have been duly executed, and further it is 
also proved that the original is lost. 1929 A. 
561. As to presumption of genuineness of 
pedigree tables, see 105 I.C. 81. Where a 
person executes a will and deposits it with the 
Registrar and the endorsement by the Registrar 
shows that the will was so deposited by the 
executant on being identified by two persons, 
a presumption under S. 90 as to execution 
arises. The prc.sumption however does not 
rover the question of disposing mind, 1933 
L- 53 : 145 I.C. 241. Presumption not drawn 
by trial Court—Appellate Court refusing to 
draw inference—Genuineness of documents decid¬ 
ed on evidence—Proper. 108 I.C. 412. Court 
may presume genuineness of signature authenti¬ 
cating a copy. 56 I.A. 146=^1929 P.C. 115 
— 56 M.L.J. 730 (P.C.). As to the extent of 
presumption regarding old documents, see 6 
L.L.J. 97 = 75 I.C. 57 ; 82 I.C. 487; 77 LC 
472 ; 1924 A. 869 = 22 A.L.J. 857 ; 41 P.L.R. 
108. S. 90 does not involve any presiunption 
iltat the contents of a document more than 
30 years old coming from proper custody arc 
true. I'he presumption js only as regards 
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NOTES. 

execution. 17 Mys.L.J. 510=45 Mys.H.C.R. 
57. Presumption contained in this section has 
to be applied with great deal of caution. 31 
C.W.N. 215=1927 C* 102* The Court should 

be very careful about raising any presumption 
under S. 90 favour of old deeds of shankalap 
which never saw the light of day until they were 
produced during the trial of suits in which 
under-proprietar>' rights arc set up on the basis 
of those deeds. (9 O.W.N. 379, relied on.) 
164 I.G. 494 “^ 93 ^ O.W.N. 768. See also 166 
EC. 930=1937 O.W.N. 179; II C. 539; 39 
P.L.R. 370 ; 27 C. 740 ; 98 EC. 1021 = 1927 C. 
229 ; 1929 A. 561 ; 138 EC. 5 ' 3 =i 932 O. 227. 
See also 1940 L. 245 {Pondah's bahis^, S. 90 
does not provide for any presumption regarding 
anonymous documents the writer of whom is 
not known. But an objection that the docu¬ 
ment should not be admitted without proof 
as to the writer of the document must be raised 
at the earliest stage, and cannot be permitted 
to be raised for the first time in second appeal. 
50 L.W. 527^=1939 M.W.N. 946=1939 M. 926 
“=(* 939 ) 2 M.L.J. 593. S. 90 cannot be relied 
upon for the proof of a document which docs 
not purport to be in any person’s handwriting 
or to be signed by any known person. 53 L.W. 
634 =(i 940 I M.L.J. 759=1941 M. 602. 
If a copy more than 30 years old is produced 
from proper custody, the signatures authenti¬ 
cating the copy may be presumed to be genuine; 
but the production of a copy is not in itself 
sufficient to justify any presumption of due 
execution of the original. 1941 L. 400. No 
presumption of genuineness in case of docu¬ 
ment bearing no signature. 164 I.C. 494= 
1937 O. 448 ; 166 I.C. 930=1937 O. 353 ; 41 
P.L.R. 108=1939 L. 285; (1941) I M.L.J. 
759 > OT in the case of a copy of a lost docu¬ 
ment. 162 I.G. 56=1936 A.L.J. 161 = 1936 A. 
298, especially when such copy is not in itself 
30 years old. 1936 L. 788 ; see also 1937 L. 920 
= 20 N.L.J. 209. No presumption under S. 90 
can be raised on the basis of the certified 
copies when the originals are not forthcoming 
41 P.L.R. 377 (2) = I939L. 273. See also 1941 
O.W.N. 669=1941 O. 433; 1941 Pesh. 89; 
1941 L. 400. A copy purporting to be more 
than 30 years old and produced from proper 
custody may be presumed to be a copy satisfying 
the requirements of the Evidence Act as to 
secondary evidence, when that copy contains 
a statement that it is a true copy and contains 
the signature of the author of the original. In 
such a case the Court is entitled to presume the 
genuineness of the signature on the copy under 
S. 90. 1939 M.W.N. 84!. If a plaintiff in a 

suit for possession does nothing more than produce 
a certified copy of the original sale deed in his 
favour which was more than 30 years old, he 
would not succeed in establishing his title to 
the property. But where such a plaintiff 
produces other evidence including that of one 
of the identifying witnesses of the executants 
of the old sale deed it can be held that the evi¬ 
dence is sufficient to prove the due execution 
of the sale deed in question. 1939 A.L.J. 1023 
= 1 940 A. 74. As to presumption of genuineness 
of seal affixed to old document, see 164 I.C. 
494= 1936 O.W.N. 768: Jama Wasil Baki papers 

4 


yeax:, uia^rrcsumptions as to. See 4:^ 
y.l..J. 129. Presumption under the section 
IS not one which the Court is bound to Se 

thE = notwithstanding 

this section Court may require an old document 

I.C. 219—1927 c. 870; 51 G. I2e: = 8l T 
493 ; 31 Bom.L.R. 1279 The 
of execution of a document extends also to the 
mark put on the document in dictating that the 

sort by a 

to h. i writing which is to be taken 

contraif 'Tc ^ 

contrary. 50 c. 686=1931 C. «;q6 • T P 
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36 also 1937 N. 43. ” 
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“duly executed and attSed ~ ^ 
execution and attestation accordTn^ to 
The question whether the documenf 
explained to the executant and whether h« 
fully understood the import and effe« of ft 
hardly a question of execution, 5 Luck Lfi 
1931 O. 103. Where a deed is . “ 

'ady, the onus of provtae th“ 

5Luc 1 5^6. fee wT 10 SwN 

O. 170. Where a party tendering , '933 

is unable to say who orenarpH^ ^ documen 

or where the " d^cumSf Tuelf" 
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Illustrations. 

frt) lias been in possession of landed property for a long time. He produces from his 

rustndv deeds relaline to the land, showing his title to it. The custody is proper. 

[b] A produces deeds relating to landed property of which he is the mortgagee. The mort- 

gagor of ^.‘"produces de”ed 7 relating to lands in B's possession which were deposited 

with him by B for safe custody. The custody is proper. 

rWAPTFR Vr 


Of the Exclusion of Oral by Documentary Evidence. 

91. When the terms of a contract, or of a grant, or of any other disposition 


NOTES. 

the document is over 30 years old. 61 C. 5 ^ 5 ~ 3 ^ 
C.W.N. 753=1934^.772. Apart from S. 90 the 
Court can make a presumption of fact about the 
valid execution of a will from a certified copy 
of the will obtained from the Registration Office, 
if such presumption is justified by the proved 
facts and circumstances of the case. 172 hC. 
882 = 1938 O.W.N. 67= 1938 O. 69. The period 
of 30 years, under S. 90 of the Act, is to be 
reckoned not from the date upon which the 
deed is filed in the Courts but from the date 
on which, it having been tendered in evidence, 
its genuineness or otherwise becomes subject 
of proof. (5 C.L.R. 135* Foil.) ^3 hA. 85 
= 40 C.W.N. 226=1936 P.C. 15 = 70 M.L.J. 
206 (P.C.) ; 169 I.C. 402 = 39 P.L.R. 340. 

Proper Custody. —Whether “ custody ” is 
proper is a question of fact. 126 I.C. 19. 
to proper custody, see 94 I.C. 814 ; 1926 C. 370; 
164 I.C. 494=1936 O.W.N. 768. Where a 
document is written 55 years ago by a licensed 
stamp-vendor and comes out from proper 
custody it can claim the benefit of S. 90. 1934 

L. 885. As regards the question of possession 
it is for the Court, to decide in each case whether 
the custody from which the document is pro¬ 
duced is or is not proper and if it considers the 
custody to be proper it can raise the presumption. 
Where the lower Court draws the presumption 
after con.sidcring the circumstances of the 
case the High Court will not interfere in second 
appeal. 32 P.L.R. 626=134 I.C. 296. See 
also 38 P.L.R. 322; 152 I.C. 861 = 11 O.W.N. 

*435 1 *933 E. 347 = *42 EC. 13 = 34 P-E.R. 
356; 1938 A.M.L.J. 63; 1939 O.W.N. 1 = 
*939 C. 96. And where the appellate Court 
is constrained to do so, the party producing the 
document should be given an opportunity of 
supporting the presumption. 145 I.C. 147 = 
1933 A.L.J. 907= *933 A. 443. Where a sale 
has been made nearly 30 years before the suit 
is brought and all the parties to the transaction 
have died, it is impossible to expect full and 
detailed evidence of all the circumstances that 
gave rise to the transaction and presumptions 
are permissible to fill in the details which have 
been obliterated by time. 30 N.L.R. 192 = 
148 I.C. 1033=1934 N. 106. In cases where 
documents more than 30 years old are being 
produced only as instances of a particular 
custom and not as foundation of title, such 
documents may be admitted in evidence ir¬ 
respective of the fact whether they come from 
proper custody or not. 1939 L. 152. 

Sec. 91 .—Scope and Applicability.— Where 
the terms of a contract have been reduced to 
writing at the same time as it is made, the docu¬ 


ment only, or if permissible, a secondary evi¬ 
dence of its contents can be the only evidence 
available to prove the document under S. 91 
the parties are debarred from adducing oral 
evidence to prove such contract. 22 Pat.L.T. 666; 
33 M- 4*3=** Cr.L.J. 716; 13 R.D. 685; 

5 P.L.T. 45=1940 P. 245. S. 92 only excludes 
oral evidence to vary the terms of the written 
contract, and has no reference to the question 
whether the parties had agreed to contract on 
the terms set forth in the document. So also 
S. 91 only excludes oral evidence as to the 
terms of a written contract. Oral evidence 
is admissible therefore to show that a document 
executed by a person was never intended to 
operate as an agreement, but was brought into 
existence solely for the purpose of creating 
evidence about some other matter. Even if 
there were no provisos to Ss. 91 and 92, there 
is nothing in either section to exclude oral 
evidence in such a case to show that there was 
no agreement between the partic;s and therefore 
no contract. 63 I.A. 126=59 M. 446=1936 
P.C. 70 = 70 M.L.J. 232 (P.C.). Ss. 91 and 92 
do not apply to a will as it is neither a contract, 
nor a grant nor a disposition of property until 
the death of the testator makes it operative. 
S. 92 (4) docs not prevent the revocation of a 
registered will by an unregistered document 
1938 M.W.N. 699=1938 M, 616= (1938) I 
M.L.J. 444. The provisions of S. 91 are not 
applicable to a permission granted by a Muni¬ 
cipal Committee. 120 I.C. 221 = 1930 N. 130. 
Having regard to the terms of S. 91, what the 
Court has got to do is to find out the real contract 
between the parties. 1928 M. 459. The 
term “ in proof of such matter ** must cany 
with it the term “ in disproof of it,’* because if 
evidence were to be admitted on one side, it 
would liave to be admitted on the other. There¬ 
fore, a Court wliich allows evidence to prove 
that a payment endorsed on a promisso^ note 
had not been made, violates the provisions of 
S. 91 of the Evidence Act. 1935 A.L.J. 304= 
*935 A. 58. 

Illustrative Cases. —Admissibility (i) of 

oral evidence to prove deposition of witnesses. 

334; (ti) deposition not read oyer to 
witness. 13 Cr.L.J. 569; (m) deposition of 

accused. 6 C. 762 = 8 C.L.R. 292; 54 
P.R. 1887 (Cr.) ; 21 M.L.J. 411=9 LC. 262; 

(iv) admission of guilt in departmental enquiry. 
36 A. 222 ; (t^) Confession to Magistrate-^ 

Proof by oral evidence. 9 M. 224=2 Weir 
*25; 35 A. 260; 14 Cr.L.J. 211 ; n A.L.J. 
286; 10 B.H.C.R. 166; (i»i) Search list-- 

Proof of. 2 Weir 766. See also 21 M.L.J. 
281 ; (yii) Previous convictions—Proof of. a8 
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of property, have been reduced to the form of a docu¬ 
ment, and in all cases in which any matter is required 
by law to be reduced to the form of a document, no 
evidence shall be given in proof of the terms of such 
contract, grant or other disposition of property, 
. of such matter, except the document itself, or 

secondary evidence of its contents in cases in which secondary evidence is admissible 
under the provisions hereinbefore contained. 

Exceptions.—{i) When a public officer is required by law to be appointed 
in writing, and when it is shown that any particular person has acted as such officer 
the writing by which he is appointed need not be proved. 

(2) Wills ^[Admitted to probate in British India] may be proved bv the 
probate. ' 

Explanations.—{i) This section applies equally to cases in which the con¬ 
tracts, grants or dispositions of property referred to are contained in one docu¬ 
ment, and to cases in which they are contained in more documents than one. 

(2) Where there are more originals than one, one original only need be 
proved. 

(3) The statement, in any document whatever, of a fact other than the 

facts referred to in this section, shall not preclude the , admission of oral evidence 
as to the same fact. 


Evidence of terms of contr- 
acts, grants and other disposi¬ 
tions of property reduced to 
form of document. 


LEG. REF. 

^ Substituted by Act XVIII of 1872, S. 7. 

NOTES. 

C. 689 ; (i^m) Warrant; it should be produced 
in a case of assault of process-server. L.B.R. 
(1872—1892) 572. A statement made by an 
accused at a departmental enquiry is not within 
S. 91, as it is not required by law to be reduced 
to the form of a document. Such confession 
can be proved at the time of the prosecution. 
35 A. 222=25 I.C. 321. The confession of an 
accused made to a Magistrate holding an enquiry 
is a matter which must be reduced to the form 
of a document within the meaning of S. 91. 
35 A. 260=19 I.C. 307. Witnesses should not 
be allowed to prove a dying declaration as if 
it is a substantial piece of evidence in the case. 
67 I.C. 577=1924 L. 12. The only way of 
proving a dying declaration is by the evidence 
of some witness who heard it made, the witness 
being at liberty to refresh his memory by referring 
to the note made by him or read over to him 
at or about the time the statement is made. 1924 
L, 12. The record by Court of deposition is the 
only evidence admissible of the statement alleged 
to have been made by the witness and if it is not 
shown to have been read out to the witness 
he can’t be convicted of perjury. 42 M. 561 
=36 M.L.J. 296. S. 91 even if it covers a de¬ 
position merely excludes oral evidence of its 
contents but does not make the document 
itself inadmissible nor prevent its being otherwise 
proved. 74 I.C. 445=1923 O. 119. Where 
a deposition is not taken in accordance with 
S. 360, Cr, P. Code, it is inadmissible in evi¬ 
dence and other evidence is shut out by S. 91. 
18 Cr.L.J. 966=42 I.C. 326- S- 91 has no 
application to matters entered in a special 
diary under S. 172 of the Cr. P. Code. Oral 
evidence is admissible to prove statements made 
to the police by witnesses who heard them 
made. 18 Cr.L.J. 1022=42 I.C. 766. Un¬ 
registered sale-deed and partition deed can be 


used as evidence to establish the nature of the 
possession of the person who claims under the 
deeds. The fact of possession and partition of 
property can also be proved by oral evidence. 
98 I.C. 940=28 Punj.L.R. 88. See also 100 
I.C. 153; 98 I.C. 448; 92 I.C. 1028=1926 
M. 402 (partition deed); 95 I.C. 584=1926 
M. 872 (sale-deed); 103 I.C. 281 = 1927 M. 
830; 30 C.W.N. 254=1926 C. 705. Where 
the rent note is one that requires registration 
and has not been registered, it is inadmissible not 
only to prove the terms of the contract but also 
to prove the fact that it contained all the terms 
of the contract. There is no bar, therefore, 
under S. 91 to the reception of other evidence 
consisting of an entry in the record-of-rights 
to prove the nature of the tenancy. 58 B. 419 
= 150 I.C. 555=36 Bom.L.R. 359=1934 B. 
194. See also 1938 O.A. 785=1938 O.W.N. 
1080 ; 1939 A.M.L.J. 148. An unregistered 
patta cannot be admitted in evidence in a 
suit for possession of land for the purpose of 
proving the plaintiff’s title. Nor can the 
plaintiff be allowed to prove his title by the 
production of rent receipts or by the general 
circumstances of the case. S. 49 of the Regis¬ 
tration Act and S. 91, Evidence Act are a bar 
to such proof, and the plaintiff is not entitled 
to prove his title and his right to recover pos¬ 
session in that way. 18 P.L.T. 1012. Ejectment 
suit—Permanent occupancy claimed in defence 

—Compromise not stamped or registered_ 

Decree merely dismissing suit— Held^ that the 
compromise was not admissible to prove the 
recognition of occupancy rights. 14 L.R. r.iQ 
(Rev.) = i7 R.D. 660. See also 1940 N.L.J. 
85=1940 N. 116. Lease by public auction of 
agricultural land for 7 years—Defendant’s bid 
accepted and he continued in possession for 4 
years—Plaintiff’s suit in ejectment allegine 
subsequent agreement of lease for one year in 
writing. Held that as it was an agricultural 
lease, it could be made orally, that the oral 
lease became complete on the acceptance by 
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Illustrations. 

(a) If a contract be contained in several letters, all the letters in which it is contained must 
be proved. 

{})) If a contract is contained in a bill of exchange, the bill of exchange must be proved. 

(c) If a bill of exchange is drawn in a set of three, one only need be proved. 

id) A contracts, in writing, with D, for the delivery of indigo upon certain terms. 

The contract mentions the fact that B had paid A the price of other indigo contracted for 
verbally on another occasion. 

Oral evidence is offered that no payment was made for the other indigo. The evidence 
is admissible. 

(c) /] gives B a receipt for money paid by B. 

Oral evidence is offered of the payment. 

The evidence i.s admissible. 


NOTES. 

the selling officer of the defendant’s bid, that 
the document which came into existence subse¬ 
quently did not supersede the oral lease, that 
the auction list and muchilika having been 
suppressed by the plaintiff, he could not be 
permitted to establish their contents by secondary 
evidence and that the plaintiff was not entitled 
to the relief prayed for. 1933 M, 451=64 
M.L.J. 676. Document of lease—Want of 
registration—Oral evidence to prove relationship 
of parties. Not admissible. 148 I.C. 558 = 
1934 L. 743. Where a lease-deed is inadmissible 
in evidence being unregistered, the tenancy 
can be proved by other e\'idcncc as by the 
doctrine of part-performance. 105 I.C. 172 ; 
III I.C. 358. But see 1930 L. 675. Where a 
party institutes a suit for the recovery of money 
due upon the basis of a promissory note, he 
must produce that promissory note or give a 
satisfactory explanation as to why he is pnable 
to produce it, and in the absence of such expla¬ 
nation he is not entitled to rely upon a relative 
and ancillary document such as a receipt which 
formed part of the same document upon which 
both the promissory note and the receipt were 
inscribed. Courts should refuse to exercise 
their powers in favour of a litigant who is deli¬ 
berately concealing important material and 
relevant information. 151 I.C. 123=1934 A. 
837. When a contract is wholly ontained in 
a Promissory note, i.e.y where it forms the 
substance of the contract with all its terms, 
S. 91 would preclude proof of the contract 
otherwise than by the document itself. 1936 
N* 225; 1936 Pesh. 146; 1937 A. 439=1937 
A.L.J. 235. If such Promissory note is inadmis¬ 
sible for any reason , the contract cannot be 
proved by any extraneous oral evidence, nor 
can money be recovered as money had and 
received, i.e.y as a debt independently of the 
Promissory note. 1936 N. 225. But where the 
P. note is executed in satisfaction of a pre* 
existing liability the inadmissibility of the P. Note 
by reason of its being insufficiently stamped 
does not preclude proof of the pre-existing 
liability by oral evidence. 1936 N. 225. When 
however, the loan is contemporaneous with 
the execution of an inadmissible P. Note, the debt 
can be proved by oral evidence independently 
of the P. Note only if the parties intended at 
the time of the execution of the P. Note that 
it was collateral to an oral contract by way of 
giving security for the loan or making con¬ 
ditional payment of the debt, antecedent or 
contemporaneous. 1936 N. 225. See also 1936 
A. M.L.J. 37. If, in such a case the defendant re¬ 


pudiates the P. Note as being merely a colourable 
document, and neither party relics on the docu¬ 
ment as embodying the substance of the contract, 
S. 91 docs not apply, and the P. Note can be 
used as corroborative evidence on the point 
of the actual payment of the money. 1936 N. 
225. In any event, the plaintiff would be 
prevented from claiming interest as per terms 
of the P. Note and interest at best can be allowed 
only under S. 73, Contract Act, by way of 
damages. 1936 N. 225. See also 1936 A.M.L.J. 
37, Where a pronote turns out to be inad¬ 
missible for want of proper stamp duty it is 
open to the party who has lent .money on terms 
recorded in the note to recover his money 
by proving orally the advance of the loan. 1933 
N. 57 (2) = 144 I-C. 175 = 29 N.L,R. 131 ; 139 
I.C, 298=1932 O. 235 (F.B.). See also 25 
A.L.J. 102 ; 103 I.C. 634=1927 A. 503 ; 1937 
A.L.J. 360=1937 A.W.R. 322. Held by the 
Full Bench {Stodartf J. dissenting) y that the answer 
to the question whether a person who has lent 
money on a P. NotCy which is inadmissible in wi- 
dence owing to defect in the stamping can sue to 
recover the debt apart from the note, depends 
on the circumstances under which the instru¬ 
ment was executed. If the note was given m 
respect of an antecedent debt, or as collateral 
security or by way of conditional payment or 
if the note does not embody all the terms of 
the contract the true nature of the transaction 
can be proved. But if the promissory note 
embodies all the terms of the contract, no suit 
on the debt will lie as S. 91 of the Evidence 
Act and S. 35 of the Stamp Act bar the way. 
The fact that the execution of the P. Note is 
contemporaneous with the borrowing cannot, 
however, exclude the possibility of the instru¬ 
ment having been given as collateral security 
or by way of conditional payment. I.L.R. 
(1938) 2 M. 933=1938 M. 785=(i938) 2 M.L.J. 
189 (F.B.), Although a loan and a promissory 
note for the loan form part of the same trans¬ 
action a suit will lie on the original consideration. 
If there is a loan, that itself gives a cause of 
action, and the fact that there is a loan cm 
never be a term of the contract contained in 
the promissory note, it is therefore open to 
the creditor to prove that there was a loan in¬ 
dependently of S. 91 of the Act. It docs not 
matter whether the loan was made at the same 
time as the promissory' note which is the evi¬ 
dence of it or whetlier it is not properly stamped 
and therefore inadmissible in evidence. 40 
Bom.L.R. 174=175 I.C. 540=1938 B. 286. 
But see 53 A. 1 14= 1931 A. 183 (F.B.) ; 144 I.C. 

130**933 A. 280; 152 I.C: 37o«i934 A.L.J; 
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1185; 147 LG. 443=^1934 A. 271 ; 146 I.C. 
751. Also 140 I.C. 117; 95 I.C. 704; 1922 

L. 307. Where the debt and execution of the 
pronote are contemporaneous, the debt can be 
proved only by the note and where it is insuffi¬ 
ciently stamped the plaintiff cannot apply by 
amendment to convert his suit into one on the 
original consideration. 139 I.C. 361 = 1932 M. 
687; 140 I.C. 193=1932 M.W.N. 1260=67 

M. L.J. 595 ; 1934 L. 606. But see 9 P.L.T. 

471 ; 134 I.C. 254=1931 A. 560; 95 I.C. 847 
= 1926 B. 357 ; 67 M.L.J. 912 ; 12 R. 500= 
1934 R. 389 (F.B.) ; 1933 P. 584 ; 141 I.C. 767 
= 1933 Pat. 159 ; 12 Pat. 862=14 P-^-T. 651 
= 1933 P- 575 (F.B.). In cases where a P. Note 
is given in payment for goods sold and delivered, 
the presumption would be that the Note is given 
as conditional payment for the goods sold 
^d delivered. In such cases, when the note 
is inadmissible as being unstamped, the original 
debt can be availed of by the seller for the 
purpose of recovering the amount due to him, 
irrespective of the P. Note. Per Chief Justice 
and Pandrang Rowj JJ. (Cornish, J., contra).— 
Where the P. Note is part and parcel of the 
transaction of loan, and itself contains all the 
terms, it must, in the absence of evidence to 
the contrary, be taken to be the contract, and 
no contract aliundi can be proved. 59 M. 268 
= 1936 M. 179—70 M.L.J. 267 (F.B.). See 
also 1937 A.L.J. 360; 169 I.C. 780=1937 A. 
439. P. Note for debt—Debt barred by limi¬ 
tation on date of note—Absence of specific 
recital that the promisee is to pay such barred 
debt—Oral evidence to connect promise to 
pay with prior loan, if admissible. 63 C. 759. 
P. Note executed by co-sharer to another 
at partition to equalise share and as term of 
partition—Suit on—Oral evidence of terms of 
partition—Unregistered partition lists—Admis¬ 
sibility. (1937) I M.L.J. 676. The mort¬ 
gagor of occupancy holding is not debarred 
from proving his title to the holding although 
the mortgage deed, being not registered, was 
not receivable in evidence and other evidence 
to prove the nature of the transaction was not 
admissible. 1932 A.L.J. 101 = 140 I.C. 42 = 
1932 A. 259. But see 137 I.C. 31 = 1932 L. 276. 
Where prior oral agreement was held inad¬ 
missible—Written statement regarding indent 
transactions—Proof of usage at variance with the 
terms of contract—Admissibility. 54 C. 549. 
Lease silent as to place of payment of rent— 
Evidence is admissible to prove subsequent 
agreement as to the place. 23 N.L.R. 26. 
Document embodying only some terms of 
contract, oral evidence of other terms are not 
inconsistent with written terms is adnaissible. 
1930 A. 615. Verbal negotiations leading up 
to an express contract in writing cannot be set 
up as an independent contract and are not 
admissible in evidence. 53 A. 114=193* A. 
183 (F.B.). Where a mortgage deed is alleged 
to have been executed and rostered, oral 
evidence to prove the transaction is inadmissible. 
14 L.R. 148 (Rev.) = i7 R.D. 241. Where the 
mortgage deed is clear and unambiguous and 
actually applies to existing facts, parol evidence 
is admissible. 147 I.C. 633=1934 A. 100 (2). 
Endorsement of payment of mortgage bond not 


registered—^Admissibility of oral evidence to 
prove payment. 100 I.C. 129. Mortgages 
executed in favour of creditor—Debtor if can 
subsequently ask for taking of accounts regarding 
amounts covered by mortgage. 31 C.W.N. 
*79= *926 P.C. 129 (P.C.). As to secondary 
evidence of contents of mortgage document, 
see 5 R. 650. Where a gift has been effected 
by an instrument, only the conduct of the 
parties can be considered for the purpose of 
shovWng that the transaction is not what it 
purports to be. 104 I.C. 229=1927 O. 278. 
Bond silent as to interest—Oral evidence to 
prove agreement to pay interest is admissible. 
100 I.C. 794—*927 N. 195, Where a mortgage 
was alleged to be in writing but the same was 
proved by circumstantial evidence, such as 
recitals in deeds referring to the mortgage 
extracts from account books and by a transfer 
of a share of the mortgage, held, that the written 
mortgage not having been proved, the cir¬ 
cumstantial evidence was not rendered in¬ 
admissible by S. 91 of this Act, or S. 49 of the 
Registration Act. Held also that there being 
no prejudice, the plaintiff could abandon the 
written mortgage and contend that it was 
unwritten. 30 Bom.L.R. 1277=1928 B.484 
In order to explain a decree one can look at the 
judgment and at the pleadings ; where however 
the point of doubt is not determinable from 
them the Court may permit oral evidence to be 
adduced in order to correct the misleading 
descriptions in the decree. 147 I.C. 23 = 35 
P.L.R. 20=1934. L. 181. Award effecting out- 
and-out partition —Extrinsic evidence to show 

that some members remained undivided_ 

Admissibility of. 55 M.L.J. 132. P. Note 
executed by co-sharer to another at partition 
to equalise share and as term of partition—Suit 
on—Oral evidence of terms of partition—Un- 
registered partition lists—Admissibility. See 

(*937) * M.L.J, 676. Wffiere an unregistered 
partition deed is relied upon by the defence 
in a partition action, though the deed may be 
inadmissible in evidence, being unregistered 
that does not prevent any other evidence being 
ad.Tussible to prove merely the factum of sepa¬ 
ration m order to defeat the plaintiff’s claim. 
177 LG. 682=1938 P.W.N. 799 = *938 P. 603. 
Family arrangement reduced to form of docu¬ 
ment inadmissible for want of registration. 
Evidence relating to contents of document is 
admissible. ,26 A.L.J. 952 (F.B.). Partition 
deed inadmissible in evidence—Oral evidence 
is admissible to prove fact of partition 34 
P.L.R 1033 = 1933 L. 194; 144 I.C. 312 = 

1933 N. 270; 145^ I.C. 833=1933 R. 249; 
la;Mys.L..J. 236; 6 R. 337=1928 R. 196. 
Joint and several liability of executants under 
a P. Note —Oral agreement splitting up the 
liability into several and divisible liability of 
each can be proved. 27 L.W. 820=1928 M. 
173. P. Note—Suit on original consideration 
permissible when debt is provable apart from 
P. Note. 26 A.L.J. 416^ When there hS 
been an oral sale of property worth less than 
one hundred rupees by payment of the price 
and delivery of possession, the fact that some 
tune later an unregistered sale deed is passed 
on to the vendee does not prevent evidence of 
the oral sale being adduced. 44 L.W. 940=* 

1937 M. 265. See also 19 Pat.L.T. 489. W^erc 
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92. When the terms of any such contract, grant or other disposition of pro¬ 
perty, or any matter required by law to be reduced 
Exclusion of evidence of jq form of a document, have been proved accord- 
oral agreement. section, no evidence of any oral agree¬ 

ment or statement shall l)e admitted, as between the parties to any such instru¬ 
ment or their representatives in inteicst, for the purpose of contradicting., varying, 
adding to or subtracting from, its terms : 


NOTES. 

the terms of a contract originally made by 
parol arc reduced to writing, S. Qt applies and 
oral evidence is not admissible. 28 L.W. 
234=1938 M. 546. But where a contract of 
marriage is not signed by cither of the contracting 
parties but is in the nature of a memorandum 
prepared by a nikah-khwan belonging to the 
Shariah Department of Musal it is open to one 
of the parties to prove by other oral or docu¬ 
mentary evidence that he or she had been 
married and also the terms. 1934 L. 705. 
Although a wakf may be created by word of 
mouth once the terms of the dedications have 
been put in writing, the document itself or 
secondary evidence of the same should be 
tendered. 8 P. 484 -1929 P. 410. An agree¬ 
ment to refer to arbitration is not a contract, 
grant or other disposition of property and so 
S. 91 docs not apply to it. 116 I.C. 853=1929 
A. 415. Bill of exchange or hundi docs not 
necessarily embody wiiolc contract between 
parties. If it embodies the whole contract, 
other evidence to prove the terms cannot be 
allowed. 51 A. 530=1929 A. 254. Since the 
act of deposing is a physical act which can 
always be proved by any one who lias heard 
the statement being made, the fact of deposing 
might be proved by any one who has seen and 
heard the witness. 115 I.C. 147=1929 M. 187, 
Where the mortgage deed provided compound 
interest, oral agreement to pay simple interest 
cannot be proved under Ss. 91 and 92. 27 

A.L.J. 866= 119 I.C. 92. Where property i.s 
conveyed by an unregistered sale deed, though 
the document cannot be relied upon for the 
purpose of establishing title, it may be referred 
to for the purpose of understanding the nature 
of the contract between the parlies and to 
prove delivery of possession. To such a case 
S. 91 does not apply. 10 P.L.T. 449^1929 
P. 620. See also 1937 N. 116. Even though 
a contract in writing was signed only by a 
certain party, oral evidence could be added 
to show that another person was also a party 
to the arrangement or was bound by it. 159 
I.C. 1005=43 L.W. 218=1936 M. 5. 

Secs. 91 and 92 .—S. 91 only excludes oral 
evidence as to tlic terms of a written contract. 
S. 92 only excludes oral evidence to vary the 
terms of the written contract, and has no refe¬ 
rence to the question whether the parties had 
agreed to contract on the terms set forth in the 
document. There is nothing in cither section 
to exclude oral evidence to show that there was 
no agreement between the parties and therefore 
no contract. Oral evidence is, therefore, ad¬ 
missible to show that a document c.xccutcd by a 
party was never intended to operate as an agree¬ 
ment, but was a sham or fictitious document 
brought into existence solely for the purpose 
of creating evidence about some other matter. 


1938 A. 132=1937 A.L.J. 1352. See also 174 
I.C. 309=1938 M. 320= {1938) I M.L.J. 236. 

Where an endorsement of payment has been 
made on the back of a bond and it docs not specify 
whether it was towards principal or interest, 
Ss. 91 and 92 would stand in the way of the 
admission of any oral evidence to show that 
the payment was in fact made towards interest. 

1939 O.W.N. 201 = 14 Luck. 456=1939 O. 142. 

Sec. 92 .—The Court in considering whether 

oral evidence can be given or not has to look 
to the Evidence Act and the equitable conside¬ 
rations which have influenced the English Courts 
in like cases have no application in this country. 
35 Bom.L.R. 1197^1934 39 - Per Youngs C.J. 

S. 92 clearly refers to a contract, grant or other 
disposition of property entered into by agree¬ 
ment between the parties to the document. 

It cannot refer to a decree which is imposed 
upon one of the parties by force majeure. There 
is no mutuality about a decree which is passed 
in accordance with the wishes of one party 
and contrary to the wishes of the other. The 
section cannot, therefore, bar the setting up of 
an oral contract to operate as an adjustment of a 
decree. 1941 L. 149=43 PT.R. 192 = LL.R. 
(1941) L. 383 (F.B.). All that S. 92 excludes 
is oral evidence to contradict, vary, add to or 
subtract from the terms of a contract which 
has been reduced to writing. It does not 
preclude a party from showing that the writing 
was not really the contract between the parties 
but was only a fictitious or colourable device 
which cloaked something else. 177 I.C. 6= 
1938 N. 335 (F.B.). Prior correspondence to 
vary terms of mortgage deed inadmissible. 1933 
L. 1094. 12 Mys.L.J. II. But where 

a letter was sent by mortgagee, acting as agent 
of mortgagor, and containing the scope of the 
security and the terms, heldy it was admissible. 
i.j8 I.C. 721 = 1934 R. 61. Where most of the 
sanads arc in a stereotyped form, in any particular 
case, the intention of the parties could be ascer¬ 
tained by reference to the terms of the settlement 
embodied in the correspondence. 150 I.C. 635 
= 36 Bom.L.R. 158= 1934 B. 145. Where a usu¬ 
fructuary mortgage is reduced to writing but is 
unregistered no other evidence of its terms 
could be given because of S. 92. 1938 N.L.J. 

123. Oral evidence to vary or modify the terms 
of an agreement in writing is not admissible. 
137 I.C. 285=1932 M. 218. But oral evidence 
is admissible to prove that an agreement in 
\vriting was in fact no agreement at all but was 
only a sham or nominal transaction, not intended 
to be operative. It is therefore, open to a widow 
to prove that an agreement purporting to 
provide for her maintenance was never intend*^ 
to be given effect to or acted upon but was^ in 
fact brought about with the sole object of securing 
an acknowledgment from her of the undivided 
status of her husband by the insertion of a reciia . 
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NOTES. 

to that effect as a preamble to the deed of main¬ 
tenance. 36 L.W. 817 = 63 M.LJ. 707. Ss. 91 
and 92 only apply when the document on the 
face of it contains or appears to contain all the 
terms of the contract, 56 B. 180=34 Bom.L.R. 
26=1932 B, 151. S. 92 is applicable only to 
parties to instrument and their representativ^es. 
See 10 A, 421 ; 25 A. 337 ; 2 C.L.J. 338 ; 42 B. 
512 ; 1930 A.L.J. 724 ; 1928 O. 472 ; 6 R. 
376 ; 1930 A.L.J. 926 ; 1932 O. 168 ; 36 Bom. 
L.R. 158=1934 B. 145; 38 C.W.N. 1004= 
1934 C. 821 ; 1939 R. 139= 1939 Rang.L.R. 622. 
See also (1937) Rang.L.R. 13 ; 1940 M.W.N. 19. 
Statement of fact in a written instrument, if open 
to contradiction. See i Luck. 160 = 3 O.W.N. 
248= 1926 O. 273. S. 92 applies only as between 
the parties to a transaction and those claiming 
under them respectively. 1940 M.W.N. 19= 
1941 M. 345. Section is not applicable to stran¬ 
gers, ue.y persons not parties to the contract. 104 
I.C. 736; 1937 Rang.L.R. I 3 =i 937 R- 220, 
The words “ between the parties to any such 
instrument ” in S. 92 refer to the parties who on 
the one side and the other came together to make 
the contract or disposition of property, and do 
not apply to questions raised between the parties 
on the one side only of a deed regarding their 
relations to each other under the contract. 1941 
P. 211 = 194 I.C. 739. It does not prevent proof 
of a fraudulent dealing with a third personas 
property or proof of notice that the property 
purporting to be absolutely conveyed in fact 
belonged to a third person who was not a party 
to the conveyance. 6 R. 741 = 1929 R. 86. 
Where in a case of a mortgage with possession, 
the deed provides that redemption would be 
effected on payment of the “ entire mortgage 
money ” by the mortgagor, evidence of a subse¬ 
quent oral agreement for delivery of possession 
of the property to the mortgagor on payment by 
him of a portion of the mortgage-money is no 
doubt, inadmissible under S. 92 of the Evidence 
Act. But this does not preclude the Courts 
from coming to a finding on the question of fact 
whether the mortgagor’s possession of the 
property was unlawful or by consent of parties. 
1936 O.W.N. 1086=1937 O. I. See calso 15 
Mys.L.J. 237. It merely prescribes a rule of 
evidence. It does not fetter the Court’s power to 
arrive at the true meaning and effect of a trans¬ 
action in the light of all the surrounding cir¬ 
cumstances. 107 I.C, 658=1929 N. 91. Where 
the wording of the contract is capable of different 
interpretations, the Court is justified to put a 
proper construction upon the terms of the contract 
and is justified in finding with what intention a 
particular expression was used as a matter of 
pure construction. S. 92 has no reference to the 
interpretations of the terms of a contract. 55 C. 
808. It is perhaps a moot point whether oral 
evidence is admissible to determine the intention 
of the parties. It is certainly not admissible if 
the document is unambiguous but if there is 
doubt then it is permissible. I.L.R. (193^) 

604= 178 I.C. 293= 1938 N. 434. The rule that 
the conduct of the parties in respect to an instru¬ 
ment may be looked to in construing a document, 
is subject to this reservation that it can be admitt¬ 
ed only after every other means to construe a 
deed have been exhausted. [(1842) i Dr. & War. 

CC.M —314 


353, roii.j 100 4ia=i92t5 r. 225. Ural evi¬ 

dence of intention of parties is inadmissible. But 
evidence under S. 92 (b) regarding the attendant 
circumstances is admissible. 1929 M. 807. See 
also 171 I.C. 702 = 1937 R. 142. Evidence to 
prove that some executants of the P. Note signed 
in the capacity of surety only is inadmissible under 
S. 92. Even where the contention is that one 
of the debtors signed as surety to the knowledge 
of the promisee, evidence to prove it is not 
admissible ; and when in spite of such agree¬ 
ment or suretyship as between executants, they 
sign the document as co-debtors, the agreement 
amongst the co-debtors cannot affect the right 
of the promisee, (1927 R. 199, Rel, on.) 1937 
R, 82. See also 1942 O.W.N. 63=1942 A.W.R. 
(C.C.) 58. Where there was an expressly 
alleged fraud, such as that the promisee induced 
the surety to sign as executant or that he pro¬ 
mised not to sue him except as such, then proviso 
(i) to S. 92 would come into operation. (1924 
R- 360, Expl.) 1937 R. 82 = 168 I.C. 477. It 
is doubtful whether evidence is admissible in the 
case of consent decree to explain the ambiguity 
(1927 M 911, Ref.) ,44 I.C. 95= 1933 M. 516; 
^section does not apply to decrees. See qi I C 
705=1926 C. 643 ; 53 M.L.J. 533. See also 6 
1 ^* 573 (oral agreement varying or effecting settle¬ 
ment is not barred). Where a decree based on 
an award is ambiguous in its terms, the evidence 
of the arbitrator is admissible for the purpose of 
interpreting the decree as S, 92 does not govern 
decrees. 165 I.C. 429=1937 L. 168. There 
IS nothing to prevent a person arrayed on the 
same side to give evidence to vary terms. 54 
I.C. 962 ; I Bur.L.J. 160. Section applicable 
only when the written instrument contains the 
whole of the terms 6 C. 328; 76 I.C. 215- 
But oral evidence may be admitted to prove 
that there was no agreement at all. 7 M H C R 
189; 1933 L. 222=145 I.C. 689; 171 l,C, 

^ regards admissi¬ 
bility of oral evidence and to prove acts, conduct 

and intention of parties varying contract. See 

Tvr* u leading case. See abo 

42 Mys.L.J. H.C. 257 ; 25 M. 7 ; 8 C.W.N. 

10* ; 34 B. 59; 56 C. 201 = 1929 G. 437; 
1937 R. *.42-171 I.C. 702 ; 22 A. 149. Oral 
evidence inadmissible to prove that two docu¬ 
ments executed and registered on same dav 
are part and parcel of one transaction. 103 I.C. 

399-7*927 A. 696. Oral evidence may be 
admitted that consideration did not pass. 4.*; A 

\n’ o'" 94 EG. 371 = 1926 

t 187 = 1926 O. 301. S. 91 or 

92 of the Evidence Act does not bar evidence to 
show that a certain receipt was a fictitious docu- 
ment in the sense that no money was oaid 
1934 A. 1068=153 I C. 611. That a sale deed 
^ w mortgage. 34 B. 59 ; 35 B. 231 ; ,7 
C.W.N. 1053; 106 I.C. 18=1928 M. 4,0 
(contemporaneous agreement not in writing not 
admissible). 1928 N 182. That an appirent 
mortgage deed was really intended to be different 
7 P.L.T. 293 ; 1925 B. 501 ; 5 R. 644. Xhat 
a mortgage with possession was intoided to 
operate only as a simple mortgage ific to 

893 (P.C.). Oral evidence can be given by the 
petiuoner, sumg m forma pauperis, to prove that 
he was personally present when the petition wi 
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presented by his counsel or that he himself 
presented the petition, and that a note contrary 
to that by the Judge is wrong. 36 P.L.R. too 
— 1934 L. 452 (i). As to application of section 
to criminal cases, see r i Cr.L.J. 738— 81 .C. 952. 
Oral evidence as to representation of intention 
to deliver goods not embodied in pronote. See 
13 I.C. 386 = 4 Bur.L.T. 99. Where by mistake 
of parties the duration of a lease was wrongly 
entered in the written instrument, evidence 
can be let in to prove the real intention of the 
parties. L.R. 4 A. 302 (Rev,). See also 1938 
N. 259. The making of a pro-note by way of 
security for a sum of money advanced or given 
to the maker does not .shut out oral evidence as 
to the purpose for which the money is given. 
13 Bur.L.T. 239 = 64 I.C. 33. Oral evidence 
to prove that a pro-note was executed only as 
.security is admissible. 107 I.C. 510. See also 
49 A. 464 = 25 A.L.J. 305 ; 1932 N. 62 = 28 N.L. 
R. 325. There is no reason in S. 92 why the fact 
whether in case of a joint contract both or either 
of the workmen have actually, or constructively 
received all or part of the advance should not be 
proved. 44 M.L.J. 53 = 71 LC. 61 = 1923 M. 
184. Intention of parties—Fraud—Oral evi¬ 
dence to prove—Representation of intention 
on which the deed is silent. 13 I.C. 389=13 
Cr.L.J. 50. See also 1938 N. 604. As to admis¬ 
sibility of oral evidence to prove extension of time 
in respect of the date of performing contract, 
see 18 S.L.R. 320. See also 1934 R. 316. Oral 
evidence regarding a verbal agreement whereby 
the time of repayment is extended and the 
mode of repayment is changed, ought to he 
excluded. 1930 A. 721 (F.B.) (oral agreenient 
to extend time for mortgage inadmissible) : 
to explain meaning of words used in document, 
93 I.C. 193=1926 N. 301 ; agreement varying 
terms of sale deed in respect of casement (latrine). 
96 I.C. 276 ; as between lessor and lessee. 24 
A.L.J. 548- 1926 A. 445. Proof of condition 
precedent to sale deed taking effect. 5 R. 636. 
But see 1930 A.L.J. 1066. VVhere oral evidence 
to show' that the document was not to take effect 
forthwith as mentioned in the document was 
held inadmissible, oral evidence to prove dis¬ 
charge of debt admissible. 30 C.W.N. 710= 
1926 C. 906 ; 42 C.L.J. 582=1926 C. 170 ; 44 
C.L.J. 449= 1926 C. 27. But^«(i938) 2 M.L.J. 
469 (P.C.) contra (discharge by part-payment 
and partly by remission). See also 6 R. 191 ; 1930 
A. 721 (F.B.), that one of the two co-exccutants 
of a P. Note was only a surety. 35 Bom.L.R. 
1197=1934 39 ; 1933 L- 965; 92 I.C. 667 

= 1926 S. 156 ; a plea of benami^ 1939 R. 139 
(Plea of agency). See 95 I.C. 512 = 1927 R. 94. 
But see 1937 R. 82 (where it was held that 
evidence that a person jointly executed a pro-note 
as surety only was inadmissible under this 
section) ; oral evidence of surrounding cir¬ 
cumstances. 104 I.C. 736. Evidence of con¬ 
duct of parties to prove partition. 92 I.C. 1028 
= 1926 M. 402. See also I.L.R. (1938) N. 604 
= 178 I.C. 293=1938 N. 434. Relinquishment 
of interest by mortgagee. 48 A. 705. Oral 
evidence to prove that mortgagee agreed to 
charge lower rate of interest (or receive less. 
62 M.L.J. 224=100 I.C. 54) than that entered 
in the deed is inadmissible. 95 I.C. 1019 


= 1926 O. 273. See also 53 M.L.J. 863. An 
oral agerement to take less than what is due under 
a registered mortgage bond would be inadmissible 
under S. 92 (4) of the Evidence Act. But a 
discharge by paying less is admissible. 136 
LC. 317=1932 M. 14T ; 30 L.W. 293=1929 
M. 794; 30 Bom.L.R. 1455=1928 B. 522; 
1930 A. 721 ; 6 R. 91 (F.B.) : 9 L. 597. See 
also 1930 N. 235 (calculation of reduced rate of 
interest immaterial). See on this point 54 M. 
889=61 M.L.J, 556. Sale deed —\Vhethcr oral 
agreement to resell can be proved. See 105 
I.C. 482= 1927 R. 314. Oral evidence to prove 
a subsequent adjustment under which part of a 
decree was paid and the rest agreed not to be 
executed against the judgment-debtors is not 
inadmissible by reason of S. 92. See also 1929 C. 
437 = 56 C. 201 ; 1929 A. 79. Mortgagor and 
mortgagee—Intended sale of mortgaged property 
to mortgagee—Settlement as to money due under 
mortgage—Proof of. 11 O.W.N. 254= 193^ O. 

115. See also 1937 R. 142. In a case of joint 
purchase in the name of several persons, parol 
evidence is admissible to prove tenancy in 
common. 1929 P.C. 72 = 56 M.L.J. 643 (P.C.), 
So also to prove that a lease in the name of one 
member was in fact on behalf of the entire joint 
family. 133 I.C. 897. The section docs not 
prevent a party to a contract from showing by 
oral evidence that the consideration is different 
from that described in the contract. What is not 
allowed by the section is to contradict the terms 
of the document. 7 R. 292=1929 R. 240; 
28 S.L.R. 266 : 1933 A.L. T. 1364=1033 A. 576. 
See also 1939 M.L.R. 12 '(C.) ; 169 I.C. 1002 
= 41 C. W.N. 734=65 C.L.J. 225. In a suit 
on a P. Note executed in respect of the amount 
due under a prior P. Note filus the amount oi 
costs incurred in a suit on the prior P. Note, 
the defendant is entitled to adduce evidence to 
prove that he had paid some amount towards 
the prior note and that to that extent his liability 
under the renewed note should be proportionately 
reduced. S. 92 is not a bar to the consideration 
of this question. 40 L.W. 706 = 67 M.L.J, 650, 
Cash loan can be proved to be rent due. 5 R. 
822. Document in favour of two persons-^ 
Oral evidence to prove one of them alone is 
entitled to the amount is admissible. 1929 N. 
91. When a loan has been taken and is evi* 
denced by a document, oral evidence is not 
excluded to show what the purpose of the loan 
was and especially when he document is silent on 
the point. By such oral evidence the terms of 
the document are not varied. 70 C.L.J. 201. 
Oral evidence is admissible to prove that a debtor 
under a Hundi, upon which the suit is bascdi 
compounded with his creditors including the 
payee under the hundi by agreeing to pay them 
12 annas in the rupee in full and final settlement 
of their claims. 1929 S. 153. P. Note can be 
proved to be conditional. 50 A. 754=19*6 
289. A pre-emptor w'ho was not a party to the 
sale decci could adduce oral evidence to show 
the intention of parties. 1928 O. 472=4 Luck. 
68. See also 1938 A.L.J. 668 ; 1938 N. 604. 
It is not open to a party to a registered sale- 
deed to prove an oral agreement by evidence 
either oral or documentary contemporaneous 

with the sale-deed that in spite of a certain 
property, belonging to the vendor, being entered 
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in the sale-deed, title to it would not pass to the 
vendee. 118 I.C. 589= 1929 A. 578 (2). Where 
a document is on the face of it a registered mort¬ 
gage-deed it is not open to any of the parties 
to plead or to lead oral or circumstantial evidence 
to show that the transaction was other than what 
it appears to be. 1933 L. 104. Where the 
surrounding circumstances are not so compelling 
as to lead inevitably to the conclusion that 
there had been an inadvertent misdescription of 
property in a mortgage deed in suit and that 
the property which was intended to be mortgaged 
was something over and above what was actually 
described and specified in the document, the 
mortgagees are barred by the provisions of Ss. 
92 and 94 from showing that the intention of the 
parties was different from what appears from the 
terms of the mortgage deed itself. I.L.R. 1938 
A. 494=1938 A.L.J. 477=1938 A. 364. Evi¬ 
dence to prove that a surety bond was executed 
under a mistake is admissible. 1929 R. 262. 
Persons who have in terms signed a bond as 
principals are prohibited by S. 92 from adducing 
oral evidence to show that they signed only as 
sureties. 1939 A.M.L.J. 84. Oral evidence 
to prove a subsequent agreement relinquishing 
portion of rent reserved under a kabuliat is 
inadmissible. 560.201 = 19290.437. Where a 
gift of the remainder which was invalid under 
the Mahomedan Law was sought to be validated 
by evidence as to the consent of the donee of 
the life estate to such an arrangement, such 
oral evidence is clearly inadmissible. 108 I.C. 
837=1928 M. 613. Maintenance grant by 
Hindu husband in favour of wife—Condition 
as to chastity imposed by Hindu Law—Same 
not mentioned in deed—Enforcing condition as 
to chastity whether amounts to violation of the 
provisions of S. 92, Evidence Act. 9 P.L.T. 
397. Registered mortgage deed—Contempo¬ 
raneous written varthamanam providing for 
payments towards mortgage deed is admissible. 
The varthamanam is not compulsorily registrable 
under S. 17 (b) of Registration Act. 27 L.W. 
47=1928 M. 382. Where a lease from month 
to month is registered, a subsequent oral agree¬ 
ment which modifies the contract of the lease is 
not admissible in evidence. 1939 P. 428. 
Though a contemporaneous oral agreement, 
between the parties to a conveyance, of re-pur¬ 
chase cannot be proved as between the parties. 

It can be proved if one of the parties is not 
actually a party to the conveyance. 6 R. 376= 

II I.C. 832 = 1928 R. 244. See also 5 R. 836. 
Sale-deed registered—Recital in, that vendee 
should as part-consideration for the sale, discharge 
mortgage debts of the vendor—Oral evidence 
to show that the recital was false and the liability 
intended to remain with vendor is inadmissible. 
1928 0.148. See also igsg 142. Ordinarily 
the title to immovable property transferred by 
sale passes on the registration of the sale deed 
although it may sometimes happen that the 
parties agree that title shall not pass until the 
consideration is completely paid. In contracts 
of sale there are recitals of the receipt of the 
purchase money as well as terms providing for 
the passing of the property. The strictly con¬ 
tractual part, that is to say, the arrangement as 
to when the property shall pass, is, if the contract 


been reduced to writing, to be determined 
solely from tlie words of the writing and evi- 
dence is not admissible for the purpose of con- 
t^radicting, varying, adding to, or subtracting 
from Its tenns as mentioned in S. 92. The 
question when the property is to pass is a matter 
of contract. If the terms of the contract as to 
when the property is to pass are ambiguous, 
then recourse may be had to external evidence 
\\ath a view to determining what the intention 
01 the parties was, but if the intention of the 
forties has been stated in unambiguous terms 
then the terms must remain the sole criterion 
of the intention of the parties, and evidence 
cannot be introduced for the purpose of showing 
that the contract means something other than 
what It expresses in unambiguous terms. 17 p. 
3ib_i938 p, 205. An oral agreement between 
the endorser and the endorsee of a negotiable 
instrument that the endorsee will recover the 
amount of the instrument from the drawer only 
IS adimssible under proviso 2. 105 I.C. 747= 

1928 S. 50 In a suit on pro-note oral evidence 

hat money had been borrowed by 

» wL!!:! -^ defendant having 

witness before his signature, was one of the 

^ ^‘1 ^ recovery of rent 

held that oral evidence to prove the rescission 

of the registered lease was inadmissible, 

^78" 145 I.C. 176. Wrong description of 
name in deed is a latent ambiguity and parol 
evidence IS admissible. 1931 O. 54. Mistake 
—Palpable error—Equity, if sanctions admission 
ot evidence to expose error. See 1038 N 2^q 
The word “ fraud ’’ used in the prollo is wfde 
enough to include a fraud on the registration 
law. Thus a party can show that an item was 
fictitiously put in. Scope of proviso discussed. 
1933 A.L.J. 926. Document silent as to interest 

of two joint transferees—Evidence of subsequent 
conduct IS admi^ible. 1930 M. 690. In case of 

a clencal mistake, it can be proved by parol 
evidence under S. 92 . 1930 A. 387 (i). Mort¬ 
gage deed—Interest agreed to be paid at one 
per cent per month-Words “ per cent ” omitted 

Evidence Act, S. 93, is not applicable as there 
IS no patent ambipity. 7 O.W.N, 14=1930 

O. 95. Where a bond declares that money is 
to be repaid with interest at *a certain rate, an 
oral contract to the effect that no interest is to be 
paid but the person is to be in possession of a 
certain piece of land and to pay himself the 
mterest out of the usufruct cannot be proved. 

(2) = 1930, A. 440. See also 1936 
A.M.L.J. 107. Oral evidence may be let in to 
prove an agreement to pay interest though there 
IS no mention of such an agreement in a balance 
struck in the creditor’s book. 1932 L. 6«^2 
It IS not open to a party to a document to prove 
by oral evidence, a variation in the amount of 
consideration of the document though it is open 
to him to prove want of consideration or failure 
of consideration or a difference in kind of con 
sideration. A vendor cannot adduce oral 
evidence to prove that the consideration for the 
sale was that stated in the sale-deed plus an 
undertaking by the vendee to discharge an 
existing mortgage on the property, info m 
859 58 M.L.J. 240. See also 189 I.C, 423?? 
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[S. 92 

Provisos. —(i) Any fact may be proved which would invalidate any docu¬ 
ment, or wliich would entitle any person to any decree or order relating thereto ; 
such as fraud, intimidation, illegality, want of due execution, want of capacity 
in any contracting party, [want or failure]^ of consideration, or mistake in fact 
or law. 


LEG. REF. 

* The words in brackets in proviso i were 
substituted bv Act X\TII of 1872, S. 8. 

NOTES. 

1940 C. 379; 174 l.c. 3 ^ 9 “^ * 93 ^ 1 ^^- 320^ 
(1938) I M.L.J. 236. Suit on money bond— 
Provision for repayment in cash—Plea that 
payment should be made by medical sendees 
to be rendered—Not open—Evidence to prove 
plea not admissible. 1936 A.M.L.J. 107. 
Extraneous oral evidence is inadmissible especially 
when the terms of the bond are clear. The 
parties must be presumed to know the difference 
between interest on interest and compound 
interest and if they deliberately choose to use 
one e.xpression they cannot be permitted to 
prove that they meant the other. 1931 N. 25. 
Acknowledgment is not a document contem¬ 
plated in S. 92. It is neither contract, grant 
nor disposition of property nor analogous to 
any of them. 26 N.L.R. 320. Oral promise 
made at the time of acknowledgment of a contract 
of loan is admissible. 26 N.L.R. 320. The 
law is well settled that to prove an acknowledg¬ 
ment of liability oral evidence of the intention 
of the party said to have made the acknowledg¬ 
ment is not admissible for construing the writing 
given. It is equally settled that in construing 
such a writing it is legitimate to look to the 
surrounding circumstances. 45 C.W.N. 208. A 
contract of simple money debt is not one required 
by law to be reduced to the form of a document. 
26 N.L.R. 320. 

Sec. 92 , Prov. 1 .—The statement of law 
in Amir Ali’s Evidence that though evidence to 
vary the terms of an agreement in writing is 
not admissible, yet evidence that there is not an 
agreement at all is admissible, is too wide and 
must be qualified by the express provisos i to 3 
to S. 92 of the Act. 49 680=1927 A. 422. 

Proviso I to S. 92, has no application in a case 
where the instrument represents what the 
parties intended to put down in writing, though 
it might not be in accordance with what they 
intended to do and with the legal effect that 
they secretly wanted to bring about, but which, 
for some reason, they did not want to put in 
writing. Where a person transfers certain 
property by a deed of gift, it is not open to him 
to say that when he gave the property he did 
not do it. The donor is not himself entitled 
to have the deed set aside on the ground that 
his intention was that it should operate on his 
death, especially so when there is no evidence 
that the donor, giving away practically the whole 
of his property wanted to retain any sort of 
control after the date of gift. 171 LC. 702 = 
*937 1 ^* *42. Where in a printed form of a 
P. Note after mentioning, the interest payable, 
there is an omission to state that it is—per cent, 
oral evidence can be let in to show what was the 
agreement between the parties and it is a case 
to which proviso i, to S. 92 applies. 1939 

A.W.R. (H.C.) 171 = 1939 A.LJ. 196; 1939 


A. 308. The wording of the proviso (i), S. 92 
and especially the use of the words ‘ such as * 
clearly show that the illustrations are not meant 
to be exhaustive. 1939 N.L.J. 33=1939 N. 20. 
The mistakes contemplated by proviso (i) to 
S. 92 are genuine and accidental mistakes, 
just as a misdescription of the property. 184 1 .C. 
585= 1939 Pesh. 41. There is nothing in pro¬ 
viso (I) to S. 92 to suggest that the facts which 
may be proved under that proviso can only 
be proved in support of a claim to which those 
facts give rise, and such facts may be pleaded 
by way of defence only. The validity of every 
contract depends on the presence oianimus contra- 
ctendi the intention to contract. When a written 
contract is challenged on the ground of mistake 
common to all parties, the remedy is rectification 
on the ground that the written instrument docs 
not give effect to the agreement which the parties 
actually entered into. All that the Court has 
to do in such case is to rectify, not the contract, 
but the document embodying it, and put that 
document into such a form as to carry out the 
contract which the parties really entered into. 
When there is unilateral mistake the position is 
different because in that case there is, in fact, 
no contract. The minds of the parties were not 
at one ; one intended one thing, and the other 
intended something else, and if any relief can 
be granted, it must be rescission. 41 Bom.L.R. 

igi^I.L.R. (1939) B. 149= 1939* 5 *-. U/idcr 

S. 92, Proviso I, oral evidence is admissible to 
prove that the khasa numbers of the land sold 
were wrongly entered in the sale-deed parti¬ 
cularly when both the vendor and the vendee 
admit that a mutual mistake of fact had crept 
into the sale-deed. 188 I.G. 813=42 P.L.R. 
222=1940 L. 236. Where in a suit on 
mortgage bonds which stipulated for payment 
of compound interest, the defendant alleged 
that at the time of the execution of the bonds, 
he was persuaded to sign them only on the 
plaintiff’s promising not to enforce that sti¬ 
pulation. Held, that such evidence would 
be admissible under the first proviso to show 
that the signature to the document was obt^ned 
by fraud at the inception, e.g.^ that the plaintifft 
had always intended to enforce the stipulationand 
obtained the defendant's signature by mis-repre- 
senting their intention at that time. But evidence 
that plaintiffs at some later date, so^ht to 
enforce the stipulation is not evidence sufficient 
to prove that they had such an intention wh^ 
the document was signed. 61 C. 344= *934 
564. Though a document says there was 
consideration and states exactly what it was, 
a party may contradict that and show thM 
there was none or that it has failed. Though 
a document sets forth that the consideration 
has fully passed and though a party to the docu¬ 
ment admits tliat by signing it, nevertheless he 
can turn round later on and contradict me 
document and show that he did not receive 
anything at all. In the same way there is no 
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(2) The existence of any separate oral agreement as to any matter on 
which a document is silent, and which is not inconsistent with its terms, may be 
proved. In considering whether or not this proviso applies, the Court shall have 
regard to the degree of formality of the document. 

(3) The existence of any separate oral agreement, constituting a condition 
precedent to the attaching of any obligation under any such contract, grant or 
disposition of property, may be proved. 



NOTES. 

reason why the other party should not be allowed 
to show that the consideration was paid in full, 
not in cash, but in kind. 1939 N.L.J. 33= 1939 
N. 20. See also (1938) i M.L.J. 236. Where 
under a kabuliyat two hals of land were settled 
with a tenant at a certain rate, a separate oral 
agreement that one of the hals would be given 
rent free is not admissible in evidence, although 
evidence that the kabuliyat was not intended 
to be acted upon at all would be admissible 
under proviso (i) of S. 92. I.L.R. (1938) i 
C. 48=176 I.C. 972=1938 G. 356. Plea of 
want of consideration may be proved in a suit 
on P. Note. 108 I.C. 158 ; 1934 A. 496=148 
I.C. 1124. Where a plaint makes no claim for 
rectification regarding the rate of interest con¬ 
tained in the mortgage instrument, the proviso 
I to S. 92 does not empower a plaintiff suing 
on an unambiguous unreformed and registered 
deed to lead evidence to show that by a mistake 
a term has been omitted from the deed. 54 M. 
973=61 M.L.J. 437. See on this proviso 59 C. 
1111 = 1932 C. 708 ; 139 I.C.22i=34 Bom.L.R. 
971; 140 I.C. 104=1932 P. 332; 56 B. 180 
= 137 I.C. 478; 35 C.W.N. 279. An obligor 
is not tied up from pleading any matter which 
shows that the bond was given upon an illegal 
consideration, whether consistent or not with the 
condition of the bond. The validity of a docu¬ 
ment may be challenged on the ground of the 
illegality of the transaction. 19 P. 424=188 
I.C. 859=1940 P.W.N. 878=1940 P. 573. 
Under S. 92, proviso (i), it is open to a Life 
Insurance Company to prove facts which show 
that the contract of insurance was illegal. The 
company, is therefore, entitled to prove facts 
showing that the insurance was really effected 
by the assignee of the policy for his own use and 
benefit and not for the use and benefit of the 
assured. 42 P.L..R. 801 = 1941 L. 33. 

Sec. 92 , Prov. 2.—A separate oral agreee- 
ment on a distinct and collateral matter, although 
a part of the same transaction would come 
within proviso (a) of S. 92, if the original instru¬ 
ment is silent on the point which is the subject 
matter of the agreement. 41 C.W.N. 1053 = 
1937 C. 619. The parties to a conveyance are 
not in view of the second proviso to S. 92, pre¬ 
vented from proving the existence of a separate 
oral agreement to the effect that the vendee 
would proceed no further in the prosecution 
of his claim for certain money debts not specified 
in the deed of conveyance and the vendor cannot 
be prevented from attempting to prove that 
there was such an agreement. 18 Pat. 3^®“ 

181 I.C. 184=1939 P. 4 ”- 

had been mortgaged by the proprietor who 
afterwards sold the equity of redemption, he 
cannot be allowed to give oral evidence^ of a 
separate agreement to give up exproprietary 

rights. 14 L.R. 425 (Rev.) = 17 R.D. 500. 


urai evidence is admissible to prove a collateral 
agreement regarding lessee’s right of pre-emption. 

774=1932 P.C. 231=63 M.L.J. 408 
[ir.L..). See also 1935 A. 322 (agreement for 
interest) ; 1939 A. 248=1939 A.L.J. 46. 

Sec. 92 , Prov. 3 .—It is necessary to dis¬ 
tinguish a collateral agreement which alters 
the legal effect of the instrument from an agree¬ 
ment that the instrument should not be an effec¬ 
tive instrument until some condition is fulfilled 
or to put It m another form, it is necessary tJ 
distinguish an agreement in defeasance of the 
contract from an agreement suspending the 
coming into force of the contract. Where a P 
Note IS, by its express terms, payable on demand 
that IS, at once, the obligation under the note 
attaches immediately. A collateral oral agree¬ 
ment not to e demand until certain specified 
condition IS fulfilled has the intention and 
effect of suspending the coming into force of 
that obligation, which is the contract contained 
in the P. Note. Thus the oral agreement consti- 
tutes a condition precedent to the attaching 
ol the obligation and is within the terms of 
Proviso 3 of S. 92. 40 Bom.L.R. 107.5=10,8 
P.C. 198= (1938) 2 M.L.J. 469 (P.C.)^ S. 9! 
Proviso (3) presupposes that in a case to which 
It could be applied the contract, grant or other 
disposition of property itself remains intact, 
but that the condition precedent pleaded must 
in Its very nature be ptraneous to the contract, 
grant or disposition itself and as agreed must 
come into existence before the obligation attaches 
thereunder. 41 Bom.L.R. 1263 The word. 

” mean any obligation whatever 
under the contract, and not some particulaj 
obligation which the contract may^ contain 

1932 C. 328=59 C. .06. As to seV of the 
proviso, see tb,d. See also 1932 L. 549=2, p T r 

7.2. As regards scope and ap^it^abiS^a. to 
the meaning of the term ‘ condition precedent ’ 

33 Bom.L.R. 490 ; I.L.R. (1939^ Kar 52, 
= 1939,5. 299; 4, Bom.L.R. 1^63. Where 

money is not advanced as a simple loan un- 
conditionally upon the P. Note, but is advanced 
after the note had been executed and on certain 
conditions previously agreed upon, the promisor 
IS entitled to prove circumstances in repudiation 

of his liability. 34 P.L.R. 470=190, 1 --c 

In a suit on a P. Note an agreement susp;„dfng 

the coming into force of the contract contair.l.d 

in the P. Note consdtuting as it does a condWon 

precedent within the meaning of proviso 3 to 
S. 92 of the Evidence Act, may be 
Where the defendant in the suit pleads tL^Sl’ 
note executed by him which issued on ^ 
only a receipt for the earnest-money for a cont^ ! 
of purchase by the plaintiff, that the purpolrof 
the receipt of money has been wron^stated 
in the P. Note, and that it was not int#*n<^*./4 
attach any obligaUon to the instrument af ^ 
he is entitled to adduce oral evidence in Support 
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[S. 92 

(4) The existence of any distinct subsequent oral agreement to rescind 
or modify any such contract, grant or disposition of property, may be proved, 
except in cases in which such contract, grant or disposition of property is by law 
required to be in writing, or has been registered according to the law in force for 
the time being as to the registration of documents. 

(5) Any usage or custom by which incidents not expressly mentioned in 
any contract are usually annexed to contracts of that description, may be proved : 

Provided that the annexing of such incident would not he repugnant to, or 
inconsistent with, the express terms of the contract. 


NO'IES. 

of such plea. S. 92 does not bar oral evidence 
to prove the same. 1939 P.VV.N. 200=20 P.L.T. 
514=1939 P. 495. Plaintiff who purchased 
certain properties in Court auction subject to a 
mortgage in the defendant’s favour agreed with 
third parties to sell some of them with the 
knowledge and consent of the defendant who 
agreed in writing to accept piecemeal payments 
from the plaintiff and to release the lands which 
plaintiff agreed to sell to the iJiird parties. 
Plaintiff having sued for specific performance 
of the agreement, the defendant pleaded an oral 
agreement that the release deed was only to 
be given when the entire mortgage debt had 
been discharged, and that he was bound to 
give it if called upon by the plaintiffs after such 
discharge and not before. Held, that the 
arrangement set up by the defendant was not a 
“ condition precedent to the attaching of any 
obligation ” within the meaning of proviso (3) 
and hence the oral arrangement could not be 
admitted in evidence. 44 L.W. 749=71 M.L.J, 
599. See also 44 L.W. 629=1936 M. 841 = 71 
M.L.J. 522. 

Sec. 92 , Prov. 4 .—There is no law in India 
whereby a release of mortgage should be in 
writing and registered. A contract of release 
between the mortgagor and the mortgagee may 
require writing under S. 92 {4) of the Evidence 
Act and may require registration under the 
Registration Act. But the case is different when 
the contract to release is between the mortgagee 
on the one hand and a stranger who purchases 
the property released alter the contract. Such 
an oral release is valid. 40 L.W. 942 = 68 
M.L.J- 91. See also {1937) Rang.L.R, 13 
(where a second mortgagee was held not entitled 
to plead the bar under this section of proof of 
oral agreement between mortgagor and first 
mortgagee to release some items o! his mortgage 
from the mortgagee). This proviso bars proof 
of oral agreement by lessor to release lessee 
from his liabilities under the personal covenants 
contained in a registered lease. 60 B. 394= 
38 Bom.L.R. 34=161 LG. 57=1936 B. 88. 
See also 1937 O.W.N. 477= 1937 O. 341. Where 
a mortgage deed contains a stipulation tliat the 
only evidence which the parties could rely upon 
in support of any payments made in satisfaction 
of the mortgage debt should be payments 
endorsed on the mortgage deed itself, it docs not 
preclude the parties from adducing other evi¬ 
dence to prove discharge. It is open to the 
mortgagor to rely on evidence other than the 
endorsements on the mortgage bond in support 
of his plea of discharge. S. 92 does not bar 
such evidence. 192 I.C. 861 = 1941 P. 248. See 
rtfso 196 I.C. 645. But see 1940 P. 49. Though 


it is always open to a mortgagor to prove that 
on a certain day he paid the sum due under the 
mortgage, still when in the registered mortgage 
deed there is an express term that payment 
should be made in a certain way and unless 
endorsed on the deed it should not be regarded 
as payment at all, the mortgagor will not be 
allowed to prove discharge of the mortgage by 
subsequent oral agreement which goes to vary 
the terms of the mortgage. 187 I.C. 63=21 
P.L.T. 437=1940 P. 49. Oral agreement bet¬ 
ween one of several mortgagors and mortgagee 
for redemption of his share thereunder. Pay¬ 
ment can be proved. 112 I.C. 559=1928 M. 
1050. Mortgage suit for sale—Defendant plead¬ 
ing subsequent oral agreement to accept six 
shops worth Rs. 95,000 and 7,000 cash in full 
satisfaction of mortgage—.Agreement is not 
admissible. 1929 A. 615. But see contra 44 
L.W. 944=71 M.L.J. 850. (Case law reviewed.) 
A distinct oral agreement between co-mortgagon 
made subsequent to the execution of the mort¬ 
gage deed should, in order to be admissible 
under this proviso, be in writing. 137 I.C. 285 
= 1932 M. 218. An alleged oral agreement 
that a registered deed of sale should be null and 
of no effect until the agreement of re-purchase 
has been executed by the vendee cannot be 
proved under the provisions of prov. (4), S. 92. 
*933 R- 3 * 0 * The expression “ oral agreement" 
as used in proviso 4 of S. 92 is wide enough to 
include all unwritten agreements whether they 
are oral or they are implied from acts and 
conduct of the parties. But evidence of conduct 
is admissible to show that as between the parties 
the particular term was never intended to be 
acted upon or enforced. Evidence of conduct 
is also admissible to prove an estoppel or waiver. 
1929 P. 717. A document purporting to be a 
sde-deed was presented for registration. The 
executant denied that he had executed a sale 
deed and stated that he had merely agreed to 
execute a mortgage deed. After some dispute 
the parties agreed Uiat the transaction should 
be treated as a mortgage and made statements 
to the Sub-Registrar, who recorded the terms of 



Held, that proviso 4, to S. 92 did not prevent* 
the successor-in-interest of the executant from' 
proving that the transaction entered into between 
the parties was really a mortgage and not a sale. 
145 I.C. 697 (i) = i933 L. 318. When the 
document is in terms a possessory nortgagCit 
evidence to show that the mortgage was in 
reality a simple mortgage according to thc: 
intention of the parties is inadmissible under 
S. 92. 60 LA. 273=14 L. 466=65 M.L.J. 
150 (P.C.). Where the subsequent oral agree*; 
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(6) Any fact may be proved which shows in what manner the lanRuagc 
of a document is related to existing facts. 

Illustrations. 

(a) A policy of insurance is effected on goods “ in ships from Calcutta to London ” The 

goods are shipped in a particular ship which is lost. The fact that that particular ship was orallv 
excepted from the policy cannot be proved. ^ orauy 

.u . ^ absolutely in writing to pay B Rs. i,ooo on the 1st March, 1871 The fact 

(c) An estate called “ The Rampore Tea Estate ” is sold bv a . • 

of Ae property sold The fact that land not included in the map ha^d always been leearded 
part of the estate and was meant to pass by the deed cannot be proved ^ ^ regarded as 

{d) A enters into a written contract with B to work certain mine« r d 

S^t^'pTved:^ '''' ^ misrepresentation of B’s as to Aefr v^alu^ TWs^act 

(e) A institutes a suit against B for the specific performance of a i 

Aat the contract may be reformed as to one of its provisions, as Aat prLsion was ’insefte?°n k by 

rtoed. ^ ® him to have the contract 

(/) A orders goods of B by a letter in which nothing is said as to the timp nf * j 

accepts ^e goods on deUvery. R sues A for the price. A may show that Ae goods^ we^s^ppHed 
on credit for a term still unexpired. were supplied 

(g) A sells B a horse and verbally warrants him sound. A elves B a j 

Bought of ^ a horse for Rs. 500.” B may prove the verbal warranty. ^ words : 

(h) A hires lodgings of R, and gives a card on which is written—“ R^ntno x> 
a month.’* A may prove a verbal agreement that these teims were to include partial Sd 

A hii'cs lodgings of B for a year, and a regularly stamped agreement dratArr. u 

in“hf term ve"rbtlly.' ^ ‘hat boardlL"iSed 

(i) A applies to B for a debt due to A by sending a receipt for the money. B keeps the receint 

and does not send the money. In a suit for the amount ^ may prove this. ^ ‘■^cicccipi 


NOTES. 

ment relates merely to the mode of payment 
of mortgage-money, endence with respect to 
it is admissible. But if it is not merely an. 
agreement as regards the mode of payment 
but an alteration of the mortgage itself, such 
as changing the original mortgage which was 
without possession into a usufructuary mortgage, 
it is not admissible. 110 I.C. 261. Subse- 
(juent to a registered mortgage parties entered 
into a contract by which the property was to be 
put in possession of the mortgagee for 5 years 
and the mortgage debt was to be deemed dis¬ 
charged. Heldf that the contrcat to let and the 
letting into possession for 5 years operated 
as a discharge of the obligation and in no way 
offended the provisions of S. 92. 162 I.C. 

53 (2) = 1936 M. 380. An oral agreement by 
the executant of a P. Note, that, instead oi 
money being paid, payment shall be made in 
the form of a transfer of land cannot be proved 
under S. 92 {4). 151 I.C. 398=1934 R. 228. 
See also 1937 R. 521. Oral evidence to prove 
satisfaction of a claim is admissible. 6 R. 
191 = 1928 R. 144; but not to prove an oral 
agreement modifying terms of reference of a 
registered agreement referring matter to arbitia- 
tion. 135 I.C. 230=1932 A. 154. A.C.I.F. 
contract is not required by law to be in writing ; 
if it is not registered, it can be legally varied 
by an oral agreement modifying its terms. 34 
P.L.R. 266=1933 L. 453 - Where aii oral 
agreement is made by two partners to dissolve 
the partnership earlier than originally agreed 
to in their registered agreement, the oral agree¬ 
ment and any payment made in accordance 
therewith is admissible in evidence* 13^ 
874«?I932 N. 42. Plaintiff executed a sale 


deed to Ae defendant which was reeistered 
On the same date the defendant executed an 

V properties to the 

plaintiff which was not registered. The sale 

deed Itself did not contain any reference to the 

agreement. Plaintiff having- sued for specific 

performance of the agreement, objection was 

under S 'taToffh “"'■^g‘^‘ered agreement 

no objectfon^^lider s! 

Prov. 6.-This proviso does not 
apply where the document is clear and unar^- 
biguous in its terms. 1939 Sind 200=I I R 

(1939) Kar. 530. Oral evidence is adm^i^iWe 

?enceTbl the'^ transactiTe^L 

denced by the document as, for instance that a 

docent Aough styled a gift is reaUy’ a wiU 

117 I.C. 907 (2) = 1929 L. 875 (2) ; but not a 
sale into mortgage. 1928 M. 459 ; 1938 n 
I 1925 B. 501 =49 Bom. 662 f 
S. 200=I.L.R. (1939) Kar. 530. Where there 

'term” “«eds explanation and 

terms of document are quite clear evidence 

Vio:Ap*'.t” 

the ,1., 

conduct of the parties and the reconstitute, of 

I C therewith d^s no[ 

arise. 104 I.C. 585 (2) = 1930 Pesh At 
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(j) A and B make a contract in writing to take elTcct upon the happening of a certain con¬ 
tingency. Tl.c writing is left with B, who sues A upon it. A may show the circumstances under 

which it was delivered. 

93 . When the language used in a document is, 

Exclusion of evidence to face, ambiguous or defective, evidence may not 

explain or amend ambiguous given of facts which would show its meaning or 
document. . j r * 

supply Its delects. 

Illustrations. 

(a) A agrees, in writing, to sell a horse to B for Rs. i 000 or Rs. i ,500. 

Evidence cannot be given to show which price was to be given. m u v .v 

(h) A deed contains blanks. Evidence cannot be given of facts which would show how they 

were meant to be filled. 

94 . When language used in a document is plain 
in itself, and when it applies accurately to existing 
facts, evidence may not be given to show that it was 
not meant to apply to such facts. 

Illustration. 

A sells to B by deed, “ my estate at Rampur containing too bighas.” A has an estate at 
Rampur containing loo bighas. Evidence may not be given of the fact that the estate meant to be 
sold was one situated at a different place and of a different size. 

95 . When language used in document is plain 
Evidence as to document itself, but is unmeaning in reference to existing 

unmeaning in reference to evidence may be given to show that it was used 

in a peculiar sense. 

Illustration. 

A sells to 5 , by deed, “ my house in Calcutta ” u r k* k r 

A had no house in Calcutta, but it appears that he had a liouse at Howrah, of which B had 

been in possession since the execution of the deed. , , , „ k 

These facts may be proved to show that the deed related to the house at Howrah. 


Exclusion of evidence 
against application of docu¬ 
ment to existing facts. 


NOTES. 

Sec. 93 ; Grant.— Opinions and intention 
of Government officers not legitimate materials 
for construing a grant. See 29 M.L.J. 289. 
Kabuliyat—Oral evidence to explain—Interest 

_Rate of prior transactions—Custom. See 41 

G. 349=18 C.W.N. 582. See also 22 I.C. 844. 
Patent ambiguity—Hand note—“ Interest at 
qJL per cent,”—Evidence admissible to show what 
the rate of interest was per mensem. 14 C.W.N. 

1100=14 C.L.J. 97 ; 62 I.C. 702. But sfeaUo 

19 C.L.J. 66 = 41 C. 342. Ambiguity—Oral 
evidence as to contents of documents—Specific 
Relief Act, S. 31. See 130 P.L.R. 1910=8 I.C. 
554 Evidence as regards identity of property 
leased admissible. 20 A.L.J* 377 - Where lan¬ 
guage is defective, oral evidence inadmissible. 
T921 M.W.N. 519. See also 80 I.C. 944 ; 162 
I-C. 797=1936 P- 275* Where two deeds on 
their face appear to be separate transactions, 
another agreement which was not evidenced 
by any writing cannot be proved to show that 
the deeds though apparently two separate 
transactions, were agreed to be treated as one. 

175 I.C. 831 = 1938 P. 242- 
Sec 94 • Document Clear and Unambi- 
ouous.’—Section does not apply in case of mis¬ 
description. 104 I.C. 736. As to oral evidence 
of one not a party to document, see 57 B.L.R. 

.915; 16 O.C. 2i3 = 2t I-C. 429 - Where 

the language of a document like a deed of com- 
prombe is clear and applies without difficulty 
to the facts of the case, no cextrmsic e^dence 
can be admitted for the purpose of affecting 
its interpretation. 40 I.C. 491, Contempo- 


rancous circumstances and subsequent conduct 
of the parties are not admissible when there is 
no ambiguity in the deed and legal construction 
can be put on it. 195 I.C. 242 = 1941 O. 507. 
Sale deed—Language plain—Mistake in boun¬ 
daries—Area described correctly—Extrinsic evi¬ 
dence—Admissibility. 150 I.C. 363=36 P.L.R. 
61. On this section, 3 Bom.L.R. 768 ; 1925 

M.W.N. 325; 38 A. 103; 41 M.L.J. 475; 

1939 A.VV.R. (H.C.) 173. Oral evidence to 
show that one of the executants of a bond signed 
it only as a surety is not admissible. 5 R. 168 
= 1927 R. 199. S. 94 does not prevent a party 
to a document from proving that both the parties 
to the document were under a mistake of fact 
as to the contents of the document when they 
signed it. 122 I.C. 493=1930 L. 446. Where 
in the case of a sale-deed it is not the seller alone 
who is trying to get out of the bargain but 
the seller and the purchaser both agree that the 
intention was to enter into the deed land bearing 
different khasra numbers, and that the mi^ake 
was mutual, it is open to the parties to produce 
evidence to show what was intended to be sold 
and purchased. S. 94 is not applicable in such 
circumstances. 188 I.C. 813=42 P.L'R- 223 = 

1940 L. 236. . . 

Sec. 95 .—Though the sale-deeds contaimng 

recitals that the property belong to the vtmaow 
is not admissible under S. 13, they are admissipic 
under Ss. 95 and 96 to explain the expression 
used in the documents that property is the 
vendor’s family property, 1914 M.W.N. 779 ,^ 
26 I.C. 747, Release deed conditional—Exlrg- 

r»f rlaim released adniissiple* 


S. 99] 
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Evidence as to application 
of language which can apply 
to one only of several per¬ 
sons. 

was intended to apply to. 


96. When the facts are such that the language 
used might have been meant to apply to any one, and 
could not have been meant to apply to more than one, 
of several persons or things, evidence may be given of 
facts which show which of those persons or things it 


Illustrations. 

(a) A agrees to sell to B, for Rs. i,ooo “ my white horse.” A has two white horses Evi. 
dence may be given of facts which show which of them was meant. 

[b) A agrees to accompany B to Haidarabad. Evidence may be given of facts showino- 
whether Haidarabad in the Dekkhan or Haidarabad in Sindh was meant. 


Evidence as to applica¬ 
tion of language to one of 
two sets of facts, to neither 
of which the whole correctly 
applies. 


97. When the language used applies partly to 
one set of existing facts, and partly to another set of 
existing facts, but the whole of it does not apply cor- 
rectly to either, evidence may be given to fhow to 
which 01 the two it was meant to apply. 

Illustration, 


A agrees to sell to B “ my land at A” in the occupation of r.” A has land at Y . • h 

occupation of T, and he has land in the occupation of r, but it is not at X EviH^nrl ^ ^ 

of facts showing which he meant to sell. ' aence may be given 


98. Evidence may be given to show the meaning of illegible or not com 
P . . monly intelligble characters, of foreign 

of illegible characters, etc. tecanical, local and provincial expressions, of abbre¬ 
viations and of words used in a peculiar sense. 

Illustration. 


A, a sculptor, agrees to sell to By “ all my models 
Evidence may be given to show which he meant to sell. 


99 


A has both models and modelling tools, 


Who may give evidence of 
agreement varying terms of 
document. 


99 - Persons who are not parties to a document 
or their representatives m interest, may give evidence 
of any facts tending to show a contemporaneous agree! 
ment varying the terms of the document. 

Illustration. 


A and B make a contract in writing that B shall sell A certain cotton to be oaid fn a v 
At the same time they make an oral agreement that three mouths* credit shall be ^ aehvery . 
could not be shown as between A and By but it might be shown by C, if it affected Id^^ t ^ 


NOTES. 

ao M.L.J. 383=6 I.G. 758 ; ai I.G. 69. Origi¬ 
nal documents in possession of defendant—Docu¬ 
ment referred to in plaint but not produced— 
Secondary evidence admissible. See 37 I.G. 
794. Gontract—Gonstruction—Offer kept open 
‘ until * and ‘up to * a certain date—Oral 
evidence inadmissible to explain, aa G.W.N. 
416=44 I.G. 305. Where there is any doubt 
about the true construction of the security bond, 
the bond must be considered in the light of the 
order directing the security to be given. 61 G. 
890=1934 G. 569. Transfer by mortgagee of 
mortgaged property—No mention in deed .that 
only mortgage rights were intended to be sold 
Latent ambiguity to remove which evidence 

can be given. 118 I.G. 682 = 1927 N. 267, 
Under Ss. 95 and 98 evidence can be allowed 
to show interest is payable monthly when 
document is . silent. 1933 E, 144. Where 
just prior to the expiration of three years from 
the date of the previous pro-note, the defendant 
execut^ another receipt, for the amount already 

CC.M,-315 


received, evidence is admissible to show tha 

diri^ly® d^Tcrib^' ulr^TeT of e- 

but cannot have been intended to appl™^^' 

evidence may be given to show to Uiich it b 

iStenev E“,ifMalayafam daSs- 
incomistency—Evidence as to date of note— 

Admissible. (1941) i m.L.J. 502 = - 

449=1941 Mad. 587. J 0 53 A., w. 

Sec. 97.—Latest ambiguity—Mortgage deed 
^biguity m the description of land— 
Evidence aliundi to clear up ambiguity ^ a 7 
missible. 43 I.G. 731. See also 17 T n 

aJlTh®- ^ ■ * ’ 

Sec. 99 . Thu section is merely an enablino- 
provision. 27 M. 329. Evidence^ hv 
to show real nature of transaction is 
8 I.G. 501 ; 28 A. 473 : 23 L W 

744 ; ^928 G. 253. (persons not claindnCT^th^^*^ 
settior can show the wakf was tlirough 
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Saving of provision!? of 
Indian Succession Act relating 
to wills. 


100. Nothing in this chapter contained shall be 
taken to affect any of the provisions of the Indian 
Succession Act (X of 1865)1 as to the construction of 
wills. 


PART III. 


Production and Effect of Evidence. 

CHAPTER VII. 


Of the Burden of Proof. 


loi. Whoever desires any Court to give judgment as to any legal right or 

Burden of proof. liability dependent on the existence of facts which he 

asserts, must prove that those facts exist. 

When a person is bound to prove the existence of any fact, it is said that 
the burden of proof lies on that person. 


LEG. REF. 

^ See now the Indian Succession Act (XXXIX 
of 1925). 

NOTES. 

Sec. 101—As to meaning of “burden of 
proof” and the rules governing it, see 145 I.C. 

4 * 3=*933 R- 211; 1939 A.W.R. (B.R.) 71 

= 1939 R.D. 216. When all evidence is in 
question, burden of proof has little or no impor* 
tance in appeal. 103 I.C. 166 ; 1929 R. 183. 
See also 162 I.C. 247=1937 R.D. 170; 1936 

L. 1016; 52 L.W. 57=1940 P.C. 93 (P.C.) ; 
1940 L. 336 ; 1939 M.L.R. 244 (Civ.) ; I.L.R. 
(1940) Kar. 235 (P.C.) ; 63 M.L.J. 694=37 
G.W.N. 71 = 1932 P.C. 228 (P.C.) ; 60 G. 1158 
= 37 C.W.N. 1001 = 1933 Cal. 900 ; 29 N.L.R. 
298=1933 N. 379. The burden of establishing 
case rests on the party who asserts the affirmative. 
35 G. 1051 ; 9 W.R. 192 ; 41 P.L.R. (J. & K.) 
21 ; 1939 M.L.R. 86 . Where a will is pro¬ 
pounded, the onus probandi is on the party who 
propounds the will. He must prove that the 
will was duly executed and that it was in exis¬ 
tence at the date of the death of the testator. 
57 C.L.J. 8=1933 G. 449. Applies to probate 
cases. 39 C. 245. 

Marriage. —In a case where all the facts 
are proved by ample evidence and the Court 
is in a position exactly to say what happened, 
no importance need be attached to the rule 
as regards burden of proof. It is only in cases 
where evidence is meagre and the Court is not 
in a position definitely to know what happened 
that the technical rule as to burden of proof 
is to be observed. 1939 M.L.R. 244 (Civ.). 
See also I.L.R. (1940) Kar. 235. Where a 
person accepts the burden of proof and under¬ 
takes to discharge it, he cannot be allowed to 
turn round and say that he has been wrongly 
treated in the matter of burden of proof. 1939 

M. L.R. 244 (Civ.). The burden would lie on 
any party who asserts that any such rules, rites, 
ceremonies and customs were not observed, 
to prove not only the omission but also that 
such rules, rites, ceremonies or customs were 
absolutely essential and indispensable in the 
sense that on account of their not being duly 
performed, the marriage itself was void. 56 A. 
428=1934 A.L.J. 1129=1934 A. 273. Benami 
—Onus of proof. 1933 R. 393. Appeal- 
Error of lower Court—Onus on appellant. 

10 O.W.N. 201 = 1933 O. 142. Fraud—Burden 


of proof. 12 P. 359 = *933 R 306. As to burden 
of proving knowledge of party defrauded, see 
*43 EC. 84=1933 C. 339. Party alleging that 
a contract is conditional must prove the condition. 
Debtor paying debt to a person other than 
creditor—Onus is on debtor to prove that the 
person was authorised by creditor to receive 
payment. 49 M. 435=53 LA. 84=51 M.L.J. 
570 (P.C.). The onus lies on the creditor to 
prove that the acknowledgment to pay a money 
debt was made within time ; and it would be 
contrary to the provisions of Ss. 101 to 104 to 
require that the burden lies on the defendant 
who acknowledged the liability. 1932 A. 199 
= 53 A. 963. Defendant thinking that suit is 
barred by limitation—It is for defendant to 
establish facts that lead to support his plea— 
Limitation. 1934 P. 44. When a tenant of 
lands in India in a suit by his landlord to eject 
him from them, sets up a defence that he has 
right of permanent tenancy in the lands, the 
onus of proving that he has such a right is 
upon the tenant, and proof of long occupation 
at a fixed rent does not satisfy that onus. 46 
M.L.J. 546=51 LA. 83=47 M. 337 (P.C.). 
[16 C. 224 (P.C.) ; 43 M. 567 (P.C.) Ref.] 
See also 1930 M.W.N. 874; 146 I.C. 1002= 

*933 .A. 825. Where an alleged adoption was 
questioned after an interval of more than fifty- 
five years, the onus lies on the plaintiff to dis¬ 
prove adoption and although the defendant 
was bound to prove his title as adopted son, 
every allowance for an absence of evidence to 
prove such fact must be favourably entertained. 
55 M. 40=1932 M. 198=62 M.L.J. 116. Where 
the right of sisters is challenged on the ^und 
that they arc excluded in the presence of colla¬ 
terals, the onus of proving the existence of 
collaterals is on those who challenge the sister’s 
right. 10 O.W.N. 424=1933 O. 231. Where 
a recorded tenant files a suit to eject a recorded 
sub-tenant the onus of proof lies on the latter 
to prove diat the relationship of lan^ioldcr and 
tenant did not exist between the parties. L.R. 
2 A. 39 (Rev.). Agreement for sale with one 
but sale to another. Burden of proving 
Jides is on vendee. 1926 L. 580=96 I.C. 175 * 
As to evidence of conduct and probabili ties 
see 75 I.C. 733=1923 L. 436. Suit on Iwt 
mortgage bond—Denial of execution by defend¬ 
ant—Alternative plea of payment docs not 
relieve plaintiff from proving loss. 49 A» 7 ® 






2515 


S./lOl] 


The Evidence Act (I of 1872) 


Illustrations. 


- (a) A desires a Court to give judgment that B shall be punished for a crime which A savs 

B has comnutted. ^ 

A must prove that B has committed the crime. 

(A) A desires a Court to give judgment that he is entitled to certain land in the possession 
01 /J, by reason ot facts which he asserts, and which B denies to be true. 


A must prove the existence of those facts. 



NOTES. 

Easement—Ejectment suit—Onus. See 105 I.C. 
560. Where in a suit for partition defendants 
resist by setting up acquiescence in their per¬ 
manent right of occupancy in a part of the land 
the burden of proving existence of those rights 
is on them. 56 LA. 248=52 M. 549=57 M.L.J. 
I (P.C.). The general rule of evidence is that 
if in order to make out a title, it is necessary to 
prove a negative the party who avers a title 
cannot be absolved from proving it. [9 W.R. 
190 (F.B.), Foil.] 114 I.C. 113=13 R.D. 480 
= 1929 O. 204; 60 C. 1253=37 C.W.N. 1174. 
In a suit for possession of land the plaintiff has 
to prove that the land lay within his holding 
and it is not for the defendants to prove that 
it lay outside. 56 C. 805 = 33 C.W.N. 227= 
1929 C. 325. See also 42 P.L.R. 294=1940 
L. 311. Where a deed is executed by a person 
who alleges himself to be a major at the time of 
execution, a heavy burden rests upon him or 
his representatives when they set up the defence 
of minority. 1928 P.C. 152 = 55 M.L.J. 88 
(P.G.). Where a mortgage deed contains an 
admission of receipt of consideration before the 
Sub-Registrar, the onus is upon the mortgagor 
to disprove this admission. 109 I.C. 149. 
See also 1939 M.L.R. 118; 1939 M.L.R. 86. 
When there is an affidavit of the peon serving 
the notice, of proper service thereof, the party 
who impugns the fact ought to prove that there 
was no service. 1928 C. 722. In a suit against 
a Railway Company for non-delivery of goods 
the Railway must first prove loss of goods and 
on such proof the onus will shift to the plaintiff 
to prove wilful neglect on the part of the Railway 
or its servants, etc., according to the. terms of the 
risk-note. 1928 L. 774. Where the parties 
have produced all their available evidence, the 
dispute on the point of onus is mainly of an 
academic nature. 9 L. 224=1928 L. 432. 
See also 1929 R. 183 ; 56 C. 805=1929 C. 325; 
I.L.R. 1940 Kar. (P.C.), 235. 1934 

L. 936; 1934 Pesh. 134; 1934 L. 542—45 

P.L.R. 462 ; Where the evidence is con¬ 
flicting, the party on whom the onus lies 
does not necessarily fail as in the case where 
no evidence is led on either side. 123 I.C. 
612 = 1930 P. 134. Plaintiff sued on basis of 
lease in his favour for plot in dispute Land 
recorded as defendant's ancestral holding 
Onus lies on defendants to prove that it was 
part of their ancestral holding. 1930 P. 149 
(i). Party accepting burden of proof in tnal 
Court—If can complain in appeal. i 934 
1019. See also 1939 M.L.R. 244 (Civ.). Wrong 
view as to burden of proof—Interference in 

second appeal. 152 LG. 441 = >934 ^ 53 « 

Secs. 101 and 102.—It is on the person who 

asserts that a transfer is in contravention 01 
S. 12 of the C. P. Tenancy Act, that the burden 
of proving it lies, for it is his apphcation that 
woyld fail, if no evidence at all were given. 




lim • >939 M.L.R. 149. 

T >"°"^y '<>»>. ‘he plaint:^ 

admitted that he kept a day book but the same 

was not produced. Held that the plaintiff on 

whom lay the onus of proof should produce 

the best evidence available and in case such 

evidence was not produced, he must suffer the 

consequences. 41 P.L.R.J. & K. 21. 

Secs. 101 , 105 - 106 .—Per Dunkley,J .—The 
phrase “ burden of proof” is used in 4o dis- 
tinct meanings in the Indian Evidence Act. 
mz; the burden of establishing a case and the 

^rkf Ae°h evidence. In a criminal 

to thp proving everything essential 

o the establishment of the charge against 

the accused lies upon the prosecution, and that 

i^n S ToroTthe • '^ 1 '" Principle’is enacted 

Aot, and in this section 
the term burden of proof” is used in the first 

of Its meanings, nanriely, the burden of establishing 
a case. But it would clearly impose an impossible 
task on the prosecution if the prosecution were 
required to anticipate every possible defence 
of the accused and to establish that each such 
defence could not be made out, and of this task 
the prosecution is relieved by provisions of S 
105 and Its closely allied section, S. io6 Ir) 
S. 105 the phrase “ burden of proof” is clearly 
used in Its second sense, namely, the duty of 
introducing evidence. The way of the accused 
under S. 105 is to introduce such evidence as will 
displace the presumption of the absence of 
circumstances bnnging the case within an 
exception in the Penal Code, and will suffice 
to satisfy the Court that such circumstances 
may have existed. The burden of the issue 

IS then shifted to the prosecution, which has 
still to discharge the major burden of proving 
on the whole case the guilt of the accused beyond 
re^onable doubt. The conclusion, therefore. 

IS that if the Court either is satisfied from the 
examinatmn of the accused and the evidence 
adduced by him or from circumstances appearine 
from the prosecution evidence that the existence 
of circumstances bringing the case within the 
exception or exceptions placed by the accused 
has been proved, or upon a review of all the 
evidence is left in reasonable doubt whether 
such circumstances do exist or not the accused 
in the case of a general exception, is entitled 
to be acquitted, or, in the case of a special 
e^eption, can be convicted only of the ^nor 
offence. 14 R. 666=1937 R- 83 (F.B.), See 
also 1941 A.L.J. 619=1941 A. 402 (F.B.). The 

test IS not whether the accused has provS 

beyond all reasonable doubt that lie come, 
within any exception to the Indian Penal 
but whether in setting up his defend he h^ 
established a reasonable doubt in the ca.e f 
the prosecution and has thereby earned 
right to an acquittal. Per Goodman 
14 R. 666=1937 R. 83 (F.B.). ’ y-> 
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102. The burden of proof in a suit or proceeding 
On whom burden of proof on that person who would fail if no evidence at all 

were given on either side. 

IlUistrations. 

[a] A sues B for land of which B is in possession, and which, as A asserts was left to A by 
the will of C, B's father. 

If no evidence were given on either side, B would be entitled to retain his possession. 
Therefore the burden of proof is on A, 

{b) A sues B for money due on a bond. 

The execution of the bond is admitted, but B says that it was obtained by fraud, which A 

denies. 

If no evidence were given on either side, A would succeed as the bond is not disputed and 
the fraud is not proved. 

Therefore the burden of proof is on B. 

103. The burden of proof as to any particular fact lies on that pefson who 

wishes the Court to believe in its existence, unless it 
Burden of proof as to provided by any law that the proof of that fact shall 
parucular fact. particular person. 


NOTES. 

Sec. 102 ,—The section embodies a test as 
to which party would be successful if no evidence 
at all were given. 3 A. 85 ; 162 I.C. 21 = 

1936 P. 243 ; 38 P.L.R. 427. In criminal cases 
the onus of proving beyond reasonable doubt 
the guilt of the accused is on the prosecution. 
56 I.C. 849=24 C.VV.N. 619. Execution of 
document admitted—Onus on executant to 
prove that he did not understand its terms 
even if he is illiterate. 1926 L. 692. See also 
147 I.C. 591 = 1934 A. 226. The burden of 
proving that a suit is barred under O. 2, r. 2, 
C. P. Code, is upon the defendant. 102 I.C. 
31 (20 C. 716, Foil.). In a suit for ejectment, 
even though the defendant has no title, he 
can still put the plaintiff to the proof of his 
title and the plaintiff has still to show that 
the title-deed on which he relics as having 
given him a title superior to that of the defendant 
^ a valid one. 28 L.W. 82=1928 M. 840, 
When once the execution of a document is 
proved,if a party alleges circumstances that 
would make the document not binding on him, 
it is for him to prove such circumstances. 116 
I.C. 143 ; 39 P.L.R. 42. Onus is on him to 
prove want of consideration, 1930 L. 65. 
Though as between parties to a document the 
admission of proof of execution would shift 
the onus on to the party denying consideration 
yet a person who is not a party to the document 
in question cannot be held liable on alleged 
receipts of payments unless there is evidence 
to prove that the money was actually paid. 
1935 L. 14. It is for the person claiming the 
benefit from the disposition of property by the 
pardanashin lady to establish affirmatively 
that it was substantially understood by the lady 
and was really her free and intelligent act. 1931 
P.G. 100=61 M.L.J. 94 (P.G.). 

Secs. 102 and 105 . —Scope of burden of 

PROOF ON THE PROSECUTION AND ACCUSED.— 

The burden of proving the existence of cir¬ 
cumstances bringing the case within the ‘ excep¬ 
tion ^ or ‘ proviso' is no doubt cast on the 
accused by S. 105, but this docs not in any way 
absolve the prosecution of the burden laid on it 
by S, 102. The burden of proof, so far as the 
entire ‘ proceeding * is concerned, remains on 
the prosecution, even though the burden of the 


* fact in issue * pleaded by the accused is cast 
upon him. Hence it is manifest that even in 
cases to which S. 105 applies the prosecution 
has to prove the guilt of the accused. 1941 O.A. 
(Supp.) 885 (0 = 1941 A.L.J. 619=1941 A. 402 
(F.B.). See also 1937 R. 83. 

Sec. 103 .—Where a party claims an excep¬ 
tion to the general provision of the law, the 
onus lies on him to prove that the exception 
applies. 12 R. 55 = *934 R- 90. Where it 
has been admitted or proved that an admission 
of passing of consideration has been made in 
the document, the burden of proving want of 
consideration rests on the person asserting the 
same. 104 I.C. 173 [1935 L. 471 (F.B.); 1927 
L. 272, Foil.] 1926 L. 682. See also 12 L. 
546=1931 L. 419 ; (1941) I M.L.J, 257 (Burden 
of proof under S. 14, Limitation Act—Good 
faith—Proof of). Where it is established that 
the consideration for the bond is different 
from that recited in the bond, the onus shifts 
on the plaintiff to prove affirmatively that the 
bond was executed by the defendant for the 
full consideration. 1939 M.L.R. 12 (C.). 
Agreement to sell immovable property—Subs^ 
quent registered sale—Right of firet vendee to 
specific performance—Onus. 61 I.A. 115= 
13 P. 242 = 66 M.L,J. 255 (RC.). Partition list 
proved—Onus to prove jointness is heavy on 
party alleging it. 1928 M. 865. Where the 
title of a decea.sed person to certain properties 
is disputed and it is shown that those properties 
belonged to the partnership firm the onus lies 
on persons claiming through the deceased persons 
to prove that those properties belonged to him 
at the time of his death. 1929 S. 182. Wh^ 
a suit by a purcliaser of property for possession 
is contested by the person in possession on. the 
ground that plaintiff’s vendor had no title to 
the property, the onus is on plaintiff to 
that his vendor owned the Sint property. 

LC. 445= *933 R. 174. When a person claims 
to succeed another on ground of relationship 
with the latter, he should establish not only his 
own relationship with the last male holder, 
but also, prima facie that no nearer heirs are 
alive. 151 I.C. 338=1934 A. 117. Where once 
a mortgage has been admitted the onus is on 
the mortgagee to show that the mortgage has 
been extinguished by subsequent sale. 57 
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Illustrations. 

{a) M prosecutes B for theft, and wishes the Court to believe that B admitted the theft to 
C. A must prove the admission. 

B wishes the Court to believe that, at the time in question, he was elsewhere. He must prove 

It. 


Burden of proving fact to be 
proved to make evidence ad¬ 
missible. 


104. The burden of proving any fact necessary 
to be proved in order to enable any person to give 
evidence of any other fact is on the person who wishes 
to give such evidence. 


Illustrations. 

(a) A wishes to prove a dying declaration by B. A must prove B's death 

(b) A wishes to prove, by secondary evidence, the contents of a lost document 
that the document has been lost. 


A must prove 


105. When a person is accused of any offence, the burden of proving the 
•p j c • +L . existence of circumstances of bringing the case within 
c £ “y »f the General Eacep.iona & fhe Indian Pena" 

in exceptions. Liocle, or within any special exception or proviso con- 

_ tained in any other part of the same Code, or in any 
law defining the offence, is upon him, and the Court shall presume the absence 
of such circumstances. 


LEG. REF. 

^ Sic in the Act as published in the Gazette 
of India, 1872, Pt. IV, p. i, there is no illus¬ 
tration {b). 

NOTES. 

86=11 L. 199=1930 P-C. 9^=59 M.L.J. 53 
(P.C.). 

Sec. 104 .—Letter posted is presumed to have 
reached addressee. 8 P.L.T. 633=1927 P. 305. 
See 1929 C. 459. 

Sec. 105 .— Principles of the Section. — See 
20 A. 459; II C.W.N. 1085; 1905 A.W.N. 
2 ; 25 Cr.L.J. 1077 ; 1925 N. 37 ; 14 R. 666 
= 1937 R. 83. Even in a case to which S. 105 
applies an accused may rely upon an exception 
in his defence and fail to prove it, and yet be 
entitled to an acquittal, for the prosecution 
may have failed to prove all the necessary 
elements in the offence of which the accused 
has been charged, or the accused may by his 
statement, read with the other evidence on 
record, have raised a reasonable doubt in the 
mind of the Court and so have entitled himself 
to an acquittal. 1939 S. 209=194 I.C. 474. 
“Burden of proof*’ has two meamngs : (i) 

the burden of establishing a case, and (2) the 
burden of introducing evidence. 14 R. 666 
= 168 I.C. 193=1936 R. 83 (F.B.). (Burden 
of proof in criminsd cases). Burden of proof 
that case comes within exceptions of the Penal 
Code. See 6 A. 220; 1898 A.W.N.*209. See 
also I.L.R. (1940) Kar. 249=1939 S. 209 ; 1940 
P.W.N, 795. The rule laid down in S. 105 of 
the Evidence Act is a general provision which 
imposes the burden of bringing himself within 
an exception upon the person who relies upon 
the exception ; there is no distinction between a 
case in which the exception is contained in the 
body of the statute imposing- the prohibition 
and a case in which it is not so included. 43 
Bom.L.R. 519. It IS for the accused to prove 
the facts essential for the purpose of bringing 
his case within any of the exceptions. 144 I.C. 
420=1933 R. 142. See also 165 I.C. 458 
-1936 O.W.N. 1013. Even though the ac^ 


cusea acmes w toto the facts aUeged, if it appears 
from the evidence for the prosecution that there 
are reasonable grounds for holding that the case 
falls within one exception, the presumption 
enacted in the last line of S. 105 of the Evidence 
Act does not arise at all. The burden is on the 
prosecution to establish guilt of the accused 
beyond reasonable doubt, and if upon a review 
of all the materials on the record there appears 
a reasonable doubt as to whether the case falls 
within any exception, the prosecution has failed 
to discharge that burden, and the accused must 
be acquitted or convicted only of the minor 
offence, as the case may be. 14 R. 666=1937 
R. 83 (F.B.). Exceptions not pleaded in Court 
below cannot be allowed to be raised in appeal 
21 A. 121; 23 C. 604; 3 A.L.J. 652; 17 B* 
573 J SI-G. 259; 8 C.W.N. 714; 7 A.L.T. aqS* 
4 P.W.R. 1910 (Cr.). Proof of right of ^nVate 
defence, i C.L.R. 60. An accused setting up 
a plea of self-defence in answer to a charge of 
murder has the burden on him to prove it In 
the absence of proof, it is not possible for the 
Court to presume the truth of the plea of self- 
defence, although the accused is shown to have 
had severe injuries on his person after the crime 
52 L.W. 884=1941 M. 280= (1940) 2 M.L.J. 
1018. Per Toung, C. Jf .—There appears in 
some quarters to be the opinion that where an 
accused person has admitted participation in a 
fight, in which one of the other party is killed 
or injured, but pleads that he acted in the 
exercise of the right of self-defence, it lies heavily 
upon him under all circumstances to prove 
under S. 105 of the Evidence Act, the facts 
necessary to establish his plea. It must be 
remembered that in the vast majority of such 
cases in this country the accused persons are 
usually the only persons who could appear as 
witness in their own self-defence and they are 
barred from doing so by the law of procedure 
The Courts, therefore, must be prepared to 
take their statements into consideration In a 
case where the prosecution evidence is wholly 
unreliable and there is no other evidence to 
suggest that that part of their statements in which 
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Jlla>iralions. 

(a) A, accused of murder, alleges that, by reason of unsoundness of mind, he did not know 
the nature of the act. 

The burden of proof is on A. • u u j • j 

{b) d, accused of murder, alleges that, by grave and sudden provocation, he was deprived 

of the power of self-control. 

The burden of proof is on .-I. ., , , . • ‘j j 

U) Section 325 of the Indian Penal Code provides that whoever, except m the case provided 

for by section 335, voluntarily causes grievous hurt, shall be subject to certain punishments. 

A is charged with voluntarily causing grievous hurt under section 325. 

The burden of proving the circumstances bringing the case under section 335 lies on A, 

106. When any fact is especially within the 
Burden of proving fact es- knowledge of any person, the burden of proving that 

cially within knowledge. ^ 


peci 


NOTES. 

they put forward the plea of self-defence is not 
correct, the Court has no other alternative but 
to accept their statements and act upon them. 

43 P.L.R. 144=1941 L. 333. 

Burden op Proof in Special Cases.—A s 
to grave and sudden provocation, see L.B.R. 
(1893-1900) 257; private defence. 11 C.T.R- 
234; 1904 A.VV.N. 113: 1930 O. 438. Fact 
of marriage. 1939 A.\V.R. (H.C.) 811. That 
game is a mere game of skill, 13 Cr.L.J. 270 
= 23 I.C. 484 ; as to possession of excess quantity 
of liquor, see 2 I.C. 5^3 ; .shifting burden of proof. 
Rat 820 ; 4 C. 124. 

Illustrative Cases. —Plea of insanity to be 
proved by the accused. 21 A.L.J. 778 = 7? 
236=1924 A. 186 (2): 1935 O.W.N. 53. 

General exceptions under Penal Code—Onus lies 
on accused. But this does not mean that the 
accused must lead evidence. 45 A. 329= 1923 A. 
327 (2). See also 29 Bom.L.R. 713 = 1927 B. 
436; 98 I.C. 707^1927 A. 119; 1939 S. 209 
I.L.R.{i940) Kar. 249. The burden of proof in 
a criminal trial is always on the prosecution, and 
it is only shifted on to the accused in .so far as the 
latter may set up the existence of circumstances 
bringing his case within any of the exceptions. 
The mere fact that the defence theory is rejected 
will not* prove the guilt of the accused. 11 
O.W.N. 1224=1934 O. 485. See also 14 R. 
666=168 I.C. 193 -1937 R- 83 (F.B.) ; 165 
I.C. 458. Per Collister, J .—The onus is certainly 
on the Crown to prove all the facts which consti¬ 
tute the elements of the offence, and if there is 
any reasonable doubt left in the mind of the 
Court as to whether these facts have been 
established the accused person is entitled to the 
benefit thereof; but this general onus is subject 
by statute, to the special onus which S. 105, 
Evidence Act imposes on the accused person, 
and when the Legislature has enacted specific 
provisions in the Evidence Act as to what amounts 
to proof or disproof, the Court will not be 
justified in falling back upon the general principle 
that the Crown must prove the prisoner’s guilt. 
So far as Courts in India arc concerned, the 
law of evidence is embodied in the Evidence 
Act and the Courts in India are strictly bound 
by its provisions when considering the question 
of onus of proof and its discharge. 1941 
A.L.J. 619= 1941 A. 402 (F.B.). Ifit is apparent 
from the evidence on the record, whether pro¬ 
duced by the prosecution or by the defence 
that the general exception would apply, then 
the presumption is removed and it is open to 


the Court to consider whether the evidence 
proves to the satisfaction of the Court that the 
accused comes within the exception. 45 A. 
329=1923 A. 327 (2). See also 1941 A.L.J. 
619= 1941 A. 402 (F.B.) ; 3 L. 144=68 I.C, 113 
= 1922 L. I. The rule laid down in S. 105 
is a general provision which imposes the burden 
of bringing himself within an exception upon 
the person who relics upon the exception ; there 
is no distinction between a case in which the 
exception is contained in the body of the statute 
imposing the prohibition and a case in which 
it is not so included. 42 Cr.L.J. 783=43 Bom. 
L.R. 519=1941 Bom. 273. Exemption from 
criminal liability—Unsoundness of mind. When 
unsoundness is pleaded as a defence to a criminal 
charge, the burden of proof rests on the accused. 
50 I.C. 991=23 C.W.N. 621 ; (1940) 2 M.L.J. 
1018 (plea of self-defence). Gambling—Proof 
that it is a game of mere skill—Onus on the 
accused. 23 I.C. 484=15 Cr.L.J. 276 (C,). 

Sec. 106 : Scope op Section. —Per jVianw- 
ttdlahf J. —S. 106 of the Evidence Act corftem- 
platcs facts which in their nature arc such as 
to be witliin the knowledge of the accused and 
of nobody else, and has no application to cas«, 
where the fact in question, having regard to its 
nature, is such as to be capable of being known 
not only by ilie accused but also by o^ers— 
if they happened to be present when it took 
place. It cannot be invoked to make up for the 
inability of the prosecution to produce cyi« 
dcncc of circumstances pointing to the guilt 
of the accused. Per Allsop^ J. —S. 106 obviou^ 
refers to cases where the defence of the accus^ 
depends on his proving a certain fact, that is,, 
cases where his guilt is established on the evidence 
produced by the prosecution unless he is able to, 
prove some other facts especially within his 
knowledge which would render the evidence 
for the prosecution nugatory. 1936 A. 833a* 
1936 A.L.J. 1124. Section applies only to 

parlies to the suit. 37 C.W.N. 657=1933 
87-^64 M.L.J. 413 (P.C.); 38 P-L.R, 427- 

See 14 R. 666=1937 R. 83. S. 106 was 
intended to be used to place upon the 
the burden of proving their innocence, S. 100 
is not a proviso to tlie rule that the burden 01 
proving the guilt of the accused is upon the 
prosecution, but on the contrary, the section is 
subject to that mle. The buraen of proving 
a particular fact or a particular defence 
is a diflerent matter. S. 106 docs not enable 
the Judge to say to the jury that the 
accused must explain this and that he, inw 
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Illustrations. 

[a) When a person does an act with some intention other than that which the character 
and circumstances of the act suggest, the burden of proving that intention is upon him. 

(i) ^ is charged with travelling on a railway without a ticket. The burden of proving that 

he had a ticket on is him. ^ 



NOTES. 

satisfy him on this point or that or be found 
guilty. 1939 S. 209=I.L.R. (1940) Kar. 249. 
The burden of proof referred to in S. 106 is that 
of introducing evidence merely. This section 
does not cast any burden on an accused person 
to prove that no crime was committed by proving 
facts specially within his knowledge : nor does 
it warrant the conclusion that if anything is 
unexplained which the Court thinks the accused 
could explain he ought therefore to be found 
guilty. 14 R. 666=168 I.C. 193=1937 R. 83 
(F.B.). The burden of proving facts peculiarly 
within the knowledge of any person is on that 
person. See 9 W.R. 190 ; i P.L.J. 168 ; 47 M. 
800; 20 I.C. 600=6 Bur.L.T. 129. See also 2 
R- 549 = 1925 R-143 ; 1942 N. 39; 1939M.W.N. 
883 ; 40 C.W.N. 938 (knowledge of plaintiff’s 
right in design and user by defendant in trade¬ 
mark suit). It is the duty of a party who has 
certain facts relating to his case within his personal 
knowledge to appear before the Court at a very 
early stage of the case as a witness and to give 
evidence relating to cross-examination by the 
other side. 139 I.C. 712 = 33 P.L.R. 906. 
Where a party does not go into the witness-box 
to support his allegations regarding facts which 
are within its special knowledge there arises 
a strong presumption against him. 138 I.C. 
525=33 P.L.R. 207. A party’s failure to go 
into the witness-box raises a strong presumption 
against the truth of his or her case. The fact 
of a party being a pardanashin lady is not a 
sufficient cause for not getting into the box in 
as much as she could get herself examined on 
commission. 187 I.C. 317=1940 O.W.N. 375 
= 1940 O. 266. S. 106 of the Evidence Act 
cannot be utilised to help persons who are 
representatives of other parties and who step 
into their shoes. 30 L.W. 968. Where the 
question is whether plaintiff is authorised by the 
Managing Committee of an institution to 
institute a suit on its behalf, and the proof of the 
minutes of the meeting of the Managing Com¬ 
mittee constituting such due authority is available, 
it is sufficient to discharge any burden on the 
plaintiff under S. 106. 65 I.A. io6=I.L.R. 
(1938) L. 63=1938 P.C. 73 = (1938) I M.L.J. 
359 (P.C.). 

Illustrative Cases. —When the goods are 
solely under the control of the bailee, the fact 
^ to when loss, destruction or deterioration 
occurred is a matter specially within his know¬ 
ledge and therefore the burden of proving that 
the loss occurred at a particular time and not 
subsequently must be on him. 1932 A.L.J. 
788=1932 A. 584. Where an instrument hired 
by a person was for all practical purposes in his 
exclusive possession, it is for him to explain how 
it came to be damaged. It is for him to establish 
that it was a case of ordinary wear and tear and 
not of carelessness or negligence in any degree. 
184 I.C. 36=1939 S. 245. Where a person 
accused of lurking house-trespass by night pleads 
m defence that he had a specific intention in 
entering the house, t.^,, to carry on a.love intrigue 


in secret and not intimidate, insult or annoy, 
the onus of proof is on him. 49 I.C. 103 = 
40 A. 221 ; 37 A. 395 = 29 I.C. 67. See also 
22 C. 164 ; 22 C. 591 ; 23 M. 152 ; 23 A. 124 ; 
14 R. 666=168 I.C. 193=1937 R. 83 (F.B.). 

Employing girl as prostitute—Onus is on accused 
to show absence of intention—Penal Code, S. 373. 

^32=1922 C. 539. The presumption 
under S. io6 is very weak as compared to the 
presumption of innocence when the trial is one 
for murder.^ If an accused after a case has been 
proved ^ against him withholds evidence in dis¬ 
proof, inferences unfavourable to him may be 
drawn. 43 I.C. 241 = 19 Cr.L.J. 81=21 C.W.N. 
1152. An accused person is always entitled 
to hold his tongue ; but when the only alter- 
th^eory to his guilt is a remote possibility, 
which, if correct, he is in a position to explain 
the absence of an explanation must be considered 
in determining whether the possibility should be 
disregarded or taken into account. 43 IC 
605=19 Cr.L.J. 189. See aUo I.L.R. (1940) 
Kar. 547 = 1939 S. 209. The burden of proving 
the exact date of a mortgage transaction entered 
into orally being not peculiarly within his know¬ 
ledge does not lie on the mortgagee. 115 I.C. 
451 = 1929 A. 209. In a suit for mesne profits, 
if the defendant asserts that a particular amount 
and no more was received by him, the duty of 
establishing it affirmatively rests upon him, 
that fact being especially within his own know¬ 
ledge. On his laying before the Courts sufficient 
evidence to prove that fact, he shifts the burden 
to the opposite party of proving that more might 
have been received. (47 M. 800 and 24 A. 475 
Ref.) 38 L.W. 714=1933 M. 825. Though 
in cases alleging negligence against a public 
body the burden of proving negligence lies on 
the plaintiff, yet the provisions of S. 106 must 
be borne in mind. The fact that the burden 
of proving negligence may be on the plaintiff 
docs not necessarily preclude the burden of 
proving any particular fact being upon the 
defendant public body. 1940 S. 254. Bailment 
—Hire ot elephant for term of one year—Death 
of elephant before expiry of period of hire— 

Claim to damage—Negligence of bailee—Burden 
of proof. See 45 L.W. 158. See also 184 I.C. 
38=1939 S. 245. Defendant intermixing his 
articles vrith those of plaintiff—Proportion of 
intermixture—Burden of proof. 15 P.L.T. 702 
= 1934 P, 492. Where a person is charged with 
having been a member of an association declared 
unlawful by the Government under the Criminal 
Law Amendment Act, the burden of proof is not 
on the accused to prove that he discontinued his 
membership. It is for the prosecution to prove 
that he continued to be a member even subse¬ 
quent to the notification by Government. The 
Act imposes no obligation on the member to do 
anything specific to terminate the membership 
and so there is no question of there being any¬ 
thing especially within the knowledge of the 
accused. 33 Bom.L.R. 90=55 B. 484. As to 
burden of proof in the case of material altera¬ 
tion of documents, see 25 A, 580 (F.B.) ; 7 m" 
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Burden of proving death 
of person known to have 
been alive within thirtv 
years. 


107. When the question is whether a man is 
alive or dead, and it is shown that he was alive with¬ 
in thirty years, the burden of proving that he is dead 
is on the person who affirms it. 


108. ’[Provided that when] the question is whether a man is alive or dead, 

and it is proved that he has not been heard of for 
Burden of proving that per- years by those who would naturally have heard 

rar!iof.^:s'etnv::rr' of him if he had been alive the burden of proving 

that he is alive is ^[shifted to] the person who affirms 


It. 


109. When the question is whether persons are partners, landlord and 


LEG. REF. 

' Substituted by S. 9 of Act XVIIT of 1872 
for *‘when” 

* Substituted by ihid for “on” 

NOTES. 

902 : 9 M. 399 : 12 M. 239 : 7 C. 616 : 12 

C. 313 ; 7 B. 418. 

Sec. 107 .—Presumption of life or death— 
Minor not heard of for some months—Mother 
appointed guardian. See i I.C. 465. Death 
—Presumption of—Inheritance depending on 
proof of person surviving female—Onus—Date of 
death. See 19 M.L.J. ^02 = 2 I.C. 977. See 
aho IT I.C. 202. I.L.R. (1939) Kar. 509 = 
1939 S. 234. There is no presumption as to 
death at any particular time. 4 O.W.N. 1074 
(53 I.A. 24). See oho 165 I.C. 586. It depends 
upon the circumstances of each case whether 
a Court would not make a presumption that a 
person last heard of within seven years is alive, 
even assuming that a Court mav make such 
pre.sumption. 37 M. 440 = 23 M.L.J. 443. 

Sec. 108 .—When a person has not been 
heard of for seven vears, there is a presumption 
that he is dead. There is no further presump¬ 
tion authorised by the Evidence Art. L.R. 3 A. 
393 (Rev.) ; 1930 A. 427 ; 1941 O.A. (Supp.) 
906=1941 A.W.R. (Rev.) ii2fv 14 R.D. 672 
(not heard of for 40 years). When the Court 
has to determine the date of the death of a person 
who has not been heard of for a period of not less 
than seven years, there is no presumption under 
S. 108 of the Evidence Act that he died at the 
end of the first seven years, or at any particular 
date. It is the duty of the person who asserts 
death to prove the date of death. [3 P. 312 
(P.C.), Rcl. on.] 165 I.C. 386. See oho I.L.R, 
(1938) B. 155 = 40 Bom. L.R. 1^7= 1938 B. 228. 
S. 108 is a proviso to S. 107. The nile in S. to8 
supersedes the niles in Hindu and Mahomedan 
Law. 43 M.L.J. 725; 2 Beng.L.R. 134; 9 
Luck. 401 = 1934 O. 41. There can be a 
presumption and inference of death irrespective 
of S. 108. 103 I.C. 329=1927 A. 687. The 
rules as to presumption of death contained in 
this section would govern the case of a Mahome¬ 
dan who was missing for more than seven years. 
(7 A. 297, Foil.) The only presumption which 
is enacted by this section is that the party is 
dead at the time of suit, but there is no presump¬ 
tion as to the precise time of his death. 32 
P.L.R. 704= 1931 L. 582 (F.B.) ; 11 C.L.J. 580 ; 
6 I.C. 244 ; 8 A. 614 ; 23 B. 296 ; 35 C. 25 ; 
54 I.C. 186; 100 I.C. 833=1927 L. 284; 22 
N.L.R. 175=100 I.C. 446=1927 N. 104; 1928 


O. 13 ; 53 LA. 24 ; 1930 A. 427. Where in 
order to succeed in a suit it is necessary for a 
person to establish that a particular person 
was dead at a particular time, he has to prove 
the factum of his death at the said time by 
affirmative evidence either direct or circum¬ 
stantial. 1932 A. 365=1932 A.L.J. 175; II 
O.W.N. 793 = 1934 O. 298 (F.B.). Where 

two brothers die in the same catastrophe and it is 
not known as to who died first, there is no 
presumption cither of survivorship or of con¬ 
temporaneous death. In such cases the plaintiff 
must prove his assertion. Two brothers died 
in a fire and the widow of one of them sought 
to succeed to the entire properties on the ground 
that her husband being the younger of the two 
must be deemed to have survived the other. 
Htldy there was no such presumption in the 
absence of direct evidence and that the onus 
of proving it lay upon her. 9 Luck. 461 = 1934 
O. loi. This section raises a presumption of 
death at the end of a continuous absence of 
seven years and not at the time when the question 
is raised or the suit is instituted. The party 
on whom the burden of proving the life of the 
absentee lies cannot get rid of that burden by 
admitting the absentee's death at some subse¬ 
quent time. 8 I.C. 55 ; 35 C. 25 ; 37 C. 103; 
33 C. 173 (P.C.), (8 Bom.L.R. 226, Ref.). 
No presumption as to the death of a person at 
a particular lime—Person relying on fact bound 
to establish it by evidence—No presumption 
that a person died leaving no heirs. 33 M.LJ. 
295=42 I.C. 241 ; see 38 P.R. 1918=45 I.C. 
73 : 21 O.C. 143 = 46 I.C. 80; 1930 A. 427. 
Where a person is not heard of for seven years, 
there is no presumption that he died after the 
expiry of se\Tn years from the time when he WM 
last heard of. The presumption is only that he 
is dead at the time when the dispute arises. 115 
I.C. 626. The entry of mafrttr docs not connote 
“ decease ” and because a person has not bcOT 
heard of for many years it does not f 

the death can be presumed to have occurrw at 
a convenient time for the computation of tnc 
twelve years. The Court can however pr«umc 
that death occurred seven years prior to the date 
of dispute. 13 R.D. 385- A 
her husband and is in the keeping of 
is not one of the persons who would nawraiy 
hear from him if he were alive. n7 **^9 
= 1929 N. 127. . 

Sec. 109 : Construction.— " Have been «t 

ing as such "—Single instance—If suffident. g 

L.W. 810. Continuance—Prcsumption^oi. 
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T,„ . f . tenant, or principal and agent, and it has been shown 

relationship in cSes o°f ^‘"^ing as such, the burden of pro¬ 
partners, landlord and ten- that they do not Stand, or have ceased to stand, 

ant, principal and agent. to each Other in those relationships respectively, is on 

. the person who affirms it. 

I lO. When the question is whether any person is owner of anything of which 

Burden of proof as to IS shown to be in possession, the burden of proving 
ownership. that he IS not the owner is on the person who affirms 

that he is not the owner. 


III. Where there is a question as to the good faith of a 



NOTES. 

i8 C.W.N. 33 = 22 I.C. 383. When it is shown 
that the person in possession before the defendant 
was a tenant of the plaintiff at one time, it is for 
the defendant fo show when the tenancy ceased 
and possession became adverse to the plaintiff. 
q8 M.L.J. 361 = 27 I.C. 804; 26 B. 410; 7 
C.L.J. 202. Tenant for a year—Holding over 
—•Presumption. See 39 I.C. 125. Where there 
is an admission that parties stood in the relation 
of principal and agent, the burden of proving 
that they have ceased to stand to each other in 
that relationship is on the party who alleges 
such cessation of relationship. 1935 E, 49. 
Where a tenant at will admits the tenancy, 
S. 109 comes into operation and there is a 
presumption against him that he continues 
as a tenant till he proves that the relationship 
has ceased to exist. 173 I.C. 222 = 1938 S. 16. 
On this section, see also 89 I.C. 674=1927 N. 

99. 

Sec. no.—Admissibility of oral evidence to 
prove factum of gift under an unregistered lease. 
4 I.C. 314. Inquiry at mutation by Revenue 
OflRcer—If relevant. See ibid. Where in a suit 
against the Secretary of State for declaration of 
the plaintiff’s title to a certain vacant site, the 
plaintiff proved his possession for over 30 years, 
held, that the burden of proving that the plaintiff 
was not the owner was upon the defendant and 
that the mere classification of the land as village 
site by the Government had no legal effect 
whatsoever except on assertion of title. 33 M. 
173=20 M.L.J. 71. Plaintiff is not bound to 
prove adverse possession for sixty years to establish 
his title as against the Secretary of State for India 
in Council. (Ibid.) By virtue of S. no a 
person in possession is deemed to be owner until 
the contrary is shown. 41 P.L.R. 123. See also 
45 Mys.H.C.R. 57=17 Mys.L.J. 510. Onus 
on the party out of possession—Shifting of onus. 

4 Bur.L.T. 159=111 I.C. 777, Presumptiefn 
from judicial possession—Suit against Govern¬ 
ment, see 6 S.L.R. 210=19 I.C. 565. In the 
case of a boundary dispute between the parties 
the possession of the disputed land is an important 
clement to be taken into consideration in deter¬ 
mining the dispute. 1941 C. 632. S. no, no 
doubt, enacts that title is to be presumed from 
lawful possession. This is a rebuttable presump¬ 
tion and like all rebuttable presumptions, must 
yield to proof. Where therefore title is proved 
or assumed, the presumption created by S. no 
can no longer apply. Madras Land Encroach- 
_ment Act, S. 2 declares, subject to a saving 
clause, that the Government is the owner of 
certain kinds of property including the beds 
of tanks. There is no conflict between S, no, 

C.CM.--316 


Evidence Act, and this provision. The title of 
the Government being statutorily declared, the 
rule of presumption enacted by S. no is not 
brought into play. But there is nothing to 
prevent long possession being relied upon as 
exndence of a grant made by the original owner. 
1938 M.W.N. 244=47 L-W. 438=1938 M. 193. 
The onus laid on a party by S. 110 is discharged 
by his showing that the possession enjoyed by 
the other party rests on a basis inconsistent with 
a right of property. 172 I.C. 981 = 1008 PC 

87 (P.C.). “ Possession’’—Meaning of—Suit 

tor possession of house site in village—Plea 
by Government that it is a passage—Failure 
to prove—Plaintiff proved to have tethered 
cattle stored grass and built ot/i—Effect of 
—If warrants infererice of title—Burden of 
proof—Not thrown on defendant (Government^ 
39 Bom.L.R. 216=1937 B. 193. A pSff 
who has omitted to sue under S. 9 of the Specific 
Relief Act, when first dispossessed, is not debarred 
when the summary relief under that section has 
become barred by limitation, from relying, in 
a suit for ejectment, on this section. As soon 
as he has proved that the defendant has dis¬ 
possessed him, the onus is thrown upon the latter 
to prove his title 2 P.L.J. 61 ; 38 I.C. 797. 

Where nothing else is known, the person in 
possession of property is presumed to be owner. 
45 I.C. 217. Where plaintiff is in possession 
alleging ownership onus of proving that he is 
not owner lies on defendant. 103 I.C. 36. 
But where defendant is in possession the onus 
IS on plaintiff. 10 L.L.J. 488. The mere fact 
that defendant claimed rent could not defeat 
the presumption of title arising in plaintiff’s 
favour from the fact that the plaintiff had 
possession when the suit was instituted 36 

P.L,R. 64=1934 L. 324. Under this section 
it is presumed that a woman has power to dispose 
of all property which was in her possession at the 
time of her death. 1927 O. 618. Prior peaceful 
possession is prima facie evidence of ownership 
under S. no, Evidence Act, and is a good title 
against all persons except the true owner and can 
be relied on in successfully maintaining a suit 
for ejectment against another who has no title 
to the land in dispute. 118 LC. 680 (i). Where 
a person is in possession of property and he 
uses it for four months of every year for tethering 
his cattle, such possession is prima facie evidence 
of title, but Court should not say that the person’s 
ownership is established. 119 I.C. 70i = ioon 

N. 318. See also 1936 P; 602. ^ ^ 

Sec. 111 .—Sec. iii relates to transactions 

entered into by persons between whom there is 
fiduciary relationship. 165 I.C. «iQ7=iQ«fi 

O. W.N. 1106=1937 O. 56. See 78 I?G. slo 
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Proof of good faith in 
transactions where one 
party is in relation of active 
confidence. 


transaction between parties, one of whom 
stands to the other in a position of active confidence, 
the burden of proving the good faith of the trans¬ 
action is on the party who is in a position of active 
confidence. 


Illustrations. 

(a) The ffood faith of a sale by a client to an attorney is in question in a suit brought by 

the client. The burden of proving tl,e good faith of the transaction is on the attorney. 

(b) The good faith of a sale by a son just come of age to a father is m question m a suit brought 
by the son. The burden of proving the good faith of the transaction is on the father. 

112. The fart that any person was born during the continuance of a valid 

marriage between his mother and any man, or within 
Birth during marriage hundred and eighty days after its dissolution, the 

conclusive proof of login- j^Qj^er remaining unmarried, shall be conclusive 

proof that he is the legitimate son of that man, unless 

it can be shown that the parties to the marriage has no access to each other at 

any time when he could have been begotten.___ 


NOTES. 

= 1925 O. 18; 8 N.L.R.'i 5 o =»7 hC. 363; 
36 C. 49^ = 2 I.C. 558 : 25 A. 35 fi : 30 M- 169 
(F.B.) (Donor and donee) ; iB C. 545 (P.c--) 
(Agent and principal) : 11 M.I.A. 551 ; 20 

A. 447 (Husband and wife) ; 1928 N. 414 

(Deed by pardanashin lady). As to whether 
the presumption in favour of purda woman 
should be extended to every illiterate and 
ignorant woman, sef 10 Mys.L.J. 217- Pcrsori 
in position of active confidence—Burden of 
proving bona jid^s of transaction is on him. 
1933 L. 861. S. Ill has no application except 
as between parties to the transaction itself. 
It does not apply where the sole dispute on the 
pleadings is not one of the bonafides of any parti¬ 
cular transaction, but is one as to the real nature 
of the transaction itself. When a question 
which is entirely outside one of good faith and 
the transaction is impugned from another angle 
altogether, merely because a sale takes place 
between solicitor and client or between persons 
who have not that special relationship but some 
other analogous relationship, it does not mean 
that the method of impugning it should be 
different or the things to prove should in any 
way be varied. 1038 R. 412. Where a pleader 
who was engaged by a judgment-debtor in an 
execution proceeding advances money to him 
to pay off the decretal amount and takes a 
mortgage on the judgment-debtor’s property 
in favour of his son, thereby securing a long term 
and profitable investment for his money, in view 
of the fiduciary relation existing between the 
pleader and his client it is incumbent on those 
seeking to enforce the mortgage to prove the 
utmost good faith on the part of the pleader 
in persuading his client to execute the mortgage. 
As the pleader knows that the onus of supporting 
his transaction would rest upon him, he must 
preserve the evidence which would be required 
to support it, if he desires that it should be 
upheld. Pleaders who deal with their clients 
must take care not only that the transaction is 
fair, but that they are in a position to prove that 
it was fair. 1936 O.W.N. 1033—164 I.C. 945. 
See also 1940 "O.A. 910 (P.C.). Where the 
fact of undue influence was not seriously dis¬ 
puted the burden lies on him who desires to 
show that no undue influence was used and 


the transaction was made in good faith. 1934 

A.L.J. 817=1934 A- 507- To treat undue 

influence as having been established by proof 
of the relations of the parties having been such 
that the one naturally relied upon the other 
for advice and the other was in a position to 
dominate the will of the first in giving it, is 
erroneous. That merely proves influence. It 
must be further established that a person in a 
position to domination has used the position to 
obtain unfair advantage for himself and so as to 
cause injury to the person relying upon his ■ 

authority or aid. 10 L. 761 = 1929 L. 369. 

Sec. Il2 : Proof of Paternity of Child.— 
The effect of S. 112 is that where a child is bom 
during lawful wedlock, that child will have 
to be assumed to be the child of the man who 
was at the time the husband of the mother, 
unless it is shown that they had no opportunity 
of sexual intercourse in consequence of which 
the child could have been begotten. Every 
assumption is to be made in favour of legitimacy 
of a child born in lawful wedlock, and the onus 
of proving non-access or illegitimacy is on the 
parly alleging the same. The law requires 
in such cases the positive proof of a negative 
fact, that is, non-access as between the parties 
to the marriage, and the mere fact that they 
arc living separately in two different houses is 
insufficient to establish non-access. The feet 
of non-access has to be proved like any 
physical fact and may be established both by 
direct and circumstantial evidence of an un¬ 
ambiguous character, but unless such evidence 
is forthcoming, it will not be possible for any 
Court “ to believe it to be probable that there 
was no access.’* An entry in the birth register 
containing the name of the mother only docs 
not warrant the inference that the child bom 
is not illegitimate. An entry in the birth register 
may be relevant under S. 35 of Evidence 
Art to show the date of birth, but the question 
as to how far the fact that the namc^ of the 
mother and not that of the father was given by 
the informant would bear on the quesUon ol 
the child’s legitimacy, even if it is assumed to be 
relevant, depends largely on the means the 
infoimant may be shown to have 
the knowledge in connection with j. ? 

birth. If the informant is a stranger, who did 
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NOTES. 

not know the father, the statement, even if 
relevant, would be wholly unimportant, and the 
enti7 would be of no value when the informant 
is not examined and no explanation is given 
for his non-examination by the party relying 
on the entry in support of his plea of illegitimacy. 
54 L. W. 411. S. 112 can have no application 
to a case where the maternity of a person is in 
dispute and not his paternity. i88 I.C. i = 
52 L.W. 57 = 72 C.L.J. 263= 1940 P.C. 93 (P.C.). 
In proceedings under S. 488, Cr. P. Code, 
an admission of paternity of an illegitimate child 
by the alleged putative father is irrelevant in 
view of the clear wording of S. 112,Evidence Act, 
if the applicant mother fails to prove that she 
and her husband had no access at the time when 
the child could have been begotten. 1941 
M.W.N. io37=(i94i) 2 M.L.J. 693. As to 
presumption of legitimacy from marriage in the 
case of Mahomedans, see 1936 A. 528. The 
word “ access ” means no more than opportunity 
of intercourse. 12 R. 243=1934 P.C, 49= 
66 M.L.J. 288 (P.C.). See a/jo 54 L. W. 411; 
(1941) 2 M. L. J. 693. The burden of 

showing that parties to marriage had 
no access to each other at any time when 
child could have been begotten is on the person 
challenging legitimacy of the child. 66 M.L.J. 
288 (P.C.). The parties to marriage were in 
touch with each other, residing for a short 
period in reasonable proximity, the wife being 
in the house of a relative of the husband. There 
was nothing to suggest that she was unfaithful 
or that the parties were on terms of personal 
hostility. Held, that if the child could have been 
begotten during this period, his legitimacy was 
undeniable. 66 M.L.J. 288 (P.C.). Nature 
of presumption under the section explained. 
1934 M- 310=66 M.L.J, 279. See also 1934 
M. 318=66 M.L.J. 283. The terms of S. 112 
must be given their due effect, and any evidence 
to the effect that a wife has been leading an 
improper life, even if the Court should be prepared 
to accept it as true, will not rebut the presump¬ 
tion enacted in that section. A statement by the 
husband that a child in the womb of his wife 
was not his child and must have been procreated 
by somebody else is not entitled to any weight ; 
nor does it amount to such proof, even assuming 
it to be true, as will displace the effect of S. 112. 
The fact that the parties are governed by the 
Mahomedan Law makes no difference, so far 
as the application or effect of the presumption 
under S. 112 is concerned. The fact that 
under that law there may be a divorce of a wife 
by the husband making oath accompanied by 
an imprecation as to his wife’s fidelity, and that 
if he denies the parentage of the child with which 
the wife is then pregnant, it will be bastardised, 
cannot override the presumption enacted in 
S. 112. 1937 M.W.N. 957. See also 1937 L. 

266, The presumption under S. 112 applies 
quite irrespective of the fact whether the mother 
was married or not at the time of the conception. 
1937 L* 784. In a divorce case where the 
paternity of the infant is in question, neither 
husband nor wife is permitted to give evidence 
of non-intercourse after marriage to bastardise 
a child born in wedlock. 39 P.L.R. 262 = 1937 
S. 112 merely requires proof to the 


satisfaction of the Court that the parties had no 
access to each other, not that there was no 
possibility of access. A finding that there was 
no access is a pure finding of fact. 150 I.C. 306 
^934 124. As to when the presumption is 

rebutted, see 1937 R. 67. A statement by a 
deceased person, merely containing an assertion 
that child born to his wife during the continuance 
of a valid marriage between them is not his child 
IS not sufficient under S, 112 to establish il¬ 
legitimacy of the child, when it is not established 
that the husband had no access to his wife 
during the period in which the child could be 
begotten. 1937 L. 266. A child born during 
the continuance of a valid marriage is deemed 
to be legitimate and it throws on any person who 
is interested in making out the illegitimacy the 
whole burden of proving it. The presumption 
regarding legitimacy cannot be rebutted by 
circumstances which only create doubts and 
suspicions. 39 P.L.R J. &. K. 51. SeeaUo^e^ 
L.W. 411. Where the question of paternity 
is one of evidence only, the case is governed 
by *S. 112 and not by the personal law of the 

parties. 26 I.C 996=16 Cr.L.J. 84. A legal 

presumption m favour of legitimacy will arise 
only if It is proved that there was a valid and 
lawful marriage between the parents of the 
person whose legitimacy is in question. But 
the burden of proving such a lawful marriage 
is on the person who claims to be legitimate 
and if he does not establish that, he cannot 
rely on the presumption so as to shift the burden 
of proving the contrary on to those who allege 
^legitimacy. 1935 O.W.N. 25=1935 O. 80. 

1 he presumption of legitimacy created by S 112 
can be rebutted only by proof of non-access 
leaving no room for doubt. If the husband has 
had access, the wife’s adultery will not justify 
a finding of illegitimacy—Proof of impotence 
would be equivalent to proof of non-access. 
26 I.C. 996 ; 16 Cr.L.J. 84 ; (1914) u U.B.R. 
23; 10 I.C. 389 =(i 9 'i) I M.W.N. 312: 77 
P.R. 1911 = 12 I C. 946 ; 22 I.C. 409. also 
I Luck. 71 ; 5 Mys.L.J. 249. Where the legi¬ 
timacy of a person is challenged in a suit, 
a mere finding to the effect that the husband 
after the marriage, remained outside for long 
periods, that on his return from one of thesi 
periods of absence, he found cause to be dis¬ 
satisfied with the conduct of his wife and denied 
his paternity of the child bom to her. is not 
sufficient to meet with the requirements of S. 

112. In order to fulfil the requirements of 
b. 112, It is necessary to prove that during 
the period there was no occasion for the wife 

to meet her husband. 1937 L. 266. A state¬ 
ment by a deceased person, merely containing 
an assertion that a child born to his wife durinl 
the continuance of a valid marriage between 
them IS not his child is not sufficient under 
S. 112 to establish illegitimacy of the child 
when It IS not established that the husband had 

?i? the period in which 

the child could be begotten. 1937 L. 266. As 
to burden and nature of proof to prove non 
access, 1932 M. 39=61 M.L.J. 878 ; 1932 m. 

44 61 M.L.J. 874. Where a married woman 

claimed "lamtenance from the petitioner on 
the ground that he was the putative father of her 
minor children, held, that as the evidence dfd ' 
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113. A notification in the Official Gazette that any portion of British Territory 

has ^[before the commencement of Part III of the 
Proof of cession of terri- Government of India Act, 1935,] been ceded to any 

Native State, Prince or Ruler,^ shall be conclusive 
proof that a valid cession of such territory took place at the date mentioned in such 
notification. 


The Court may presume the existence of any fact which it thinks likely 

to have happened, regard being had to the common 
Court may presume exis- course of natural events, human conduct and public 
lencc of certain facts. private business, in their relation to the facts 

of the particular case. 


114 


LEG. REF. 

^ Inserted by A.O., 1937. 

^ See for example Gazette of India, 1873, Pt. I, 

p. 2. 

NOTES. 

not establish non-acces.s to the woman of her 
own husband who live in the vicinity no order 
for maintenance can be passed. 1932 M.VV.N* 
1217. Where the parents married in 1897 
but the wife deserted the husband in three 
months thereafter and lived with a paramour 
near her husband’s villaire and the evidence 
was that all through she had been living with 
her paramour and there had been no kind of 
access between the husband and the wife, it 
was held that the presumption as to the legitimacy 
of a son bom in 1901 was, in the circumstances, 
rebutted. 1934 M. 318 = 66 M.L.J. 283. Com¬ 
petency of discharged co-arcused to testify in 
the case. See 9 Cr.L.J. 370 ; 4 L.B.R. 362. 
A child born 11 months after marital inter¬ 
course between its parents had ceased is illegiti¬ 
mate. 38 M. 466=25 M.L.J. 594 (F.B.). See 
also 27 M.L.J. 580=26 I.C. 6r. Where there 
is an acknowledgment by parents as son by 
repute and habit for a long time, the burden is 
on the other side to disprove the presumption of 
paternity by other reliable evidence. 102 I.C. 

713= 1927 M. 733 ; 34 P.L.R. 914= 1933 L. 520. 

As to applicability of section, see 48 A. 625 ; 

7 L. 368 ; 49 M. 553. Word “ valid ” in 
section means flawless, and hence presumption 
will not apply in case of* fasid * marriages under 
Mahomedan Law. 1926 O. 231. Difference 
between English and Indian Law. 28 Bom. 
L.R. 607. As to proof needed to establish 
paternity, see 1926 M. 1130. Child born nine 
months after death of father presumed to be 
legitimate. 123 I.C. 550=1930 P.C. 139(2) = 
58 M.L.J. 708 (P.C.). In order to disprove legi¬ 
timacy it must be shown that the parties to the 
marriage had no access to each other at any 
time when the child could have been begotten. 
Where the evidence showed that the father was 
living in another place and nothing more was 
proved, held, that the presumption under S. 112 
of the Evidence Act applied and that there is no 
question of divorce under those circumstances. 
1929 M.W.N. 696. A son was born to a Maho¬ 
medan wife 419 days after her husband’s death. 
Held, that the period of gestation was so extra¬ 
ordinarily unusual as to be suspiciously im¬ 
probable and rebutted all assertions of mother’s 
chastity. 120 I.C. 495= 1930 L. 97. 

See. 114: Scope of Section.—S. 114 in¬ 


cludes, but is not limited to the presumption 
of* regularity.* 160 I.C. 332 = 1936 G, i. The 
effect of S. 114 is to make it perfectly clear 
that Courts of justice are to use their own common 
sense and experience in judging the effect of 
particular facts and they are to be subjected 
to no technical rules whatever on the subject, 
151 I.C. 473=1934 C. 719 (F.B.). See also 
164 I.C. 385=1936 R. 332 ; I.L.R. (1937) M. 
299 =''* 937 > * M.L.J. 543=1937 M. i82.Pre- 
sumption and inference, difference between. 
See 25 A.L.J. 833. S. 114 applies not only to 
civil but also to criminal cases. 187 I.C. 127= 
41 Cr.L.J. 401 (2) = 1940 S. 42. Presumption 
as to ordinary course of business. Where a 
Judge signs a decree, the presumption is that he 
has satisfied himself that it had been prepared 
in accordance with the judgment. 10 O.W.N. 
884 = 1933 0 .466. If the only evidence available 
is an order of the Court showing that attach¬ 
ment had been made, it would no doubt be 
presumed that all the necessary formalities were 
complied with. But where the execution record 
is available and the process-server’s report 
regarding the attachment does not show that any 
copy of the order was posted on a conspicuous 
part of the Court house, the initial presumption 
is what is not mentioned therein was not done. 
41 P.L.R. 149=1939 L. 284. If an official 
act has been proved to have been done, it must 
be presumed to have been regularly done. 182 

I. C. 982 = 20 P.L.T. 677=1939 P. 364. Where 
sums are paid before the presiding officer of the 
Court at the time when a receipt was given for 
them, the presumption under S. 114 of the 
Act is that the ordinary course of business was 
followed in the case in question. 1923 L. 566. 
The mere statement by appellant’s coimsel that 
these sums are not always paid at the time when 
the receipts arc given was sufficient to throw the 
onus on the prosecution of proving that the 
plea was wrong. 1923 L. 566. Where the 
appearance of a legal practitioner had b^ 
noted by the Judge in his own handwnting 
but the legal practitioner denied his appearance, 
such denial being neither supported by the 
record, nor proved by any independent evidence. 
Held, that both on principle and authority it is 
the record made by the presiding Judge that is 
conclusive on the point and not what the prac¬ 
titioner chooses to state after four years. I 3 
Mys.L.J. 311 = 39 Mys.H.C.R. ^61. School¬ 
leaving certificate issued by foreign State^ 
Presumption of correctness. 99 I.C. 307= 19 * 7 , 

II. Where sons arc recorded as jointly owMg 
lands the presumption that their father owned it 
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Illustrations. 

The Court may presume— 

(a) that a man who is in possession of stolen goods soon after the theft is either the thief 
or has received the goods knowing them to be stolen, unless he can account for his possession • ^ 

ft ^ I" unworthy of credit, unless he is corroborated in material particulars • 

sideration ; ^ or endorsed, was accepted or endorsed fo? good con^ 

(d) that a thing or state of things which has been shown to be in existpnrp xAr^thir. - j 

shorter than that within which such thing or states of things usually cease to exist, is still in existence”^ 

(e) thatjudicial and official acts have been regularly performed ; xistence , 

(/) that the common course of business has been followed in particular cases • 

(^) that evidence which could be and is not produced would if nrnrlurprl uJ „ r t_i 

to the person who withholds it;' H cu wouia, it produced, be unfavourable 

JiL, s “"pdiri»™ b, 

; .'i; wh„h„„.b 


NOTES. 

cannot be raised. 8 L. 30. Adoption cere¬ 
monies—Person enjoying status of adopted son 
for nearly 50 years—Presumption. 1937 L. 
626. In a suit for redemption of an old mortgage 
where the original mortgagor is dead, and there 
is a lack of evidence owing to lapse of time pre¬ 
sumptions are permissible to fill in gaps in the 
evidence which has been obliterated by the 
passage of time. 171 I.C. 174=1937 N. 43. 
The mere fact of marriage raises no presumption 
with regard to any property standing in the 
name of a wife that the beneficial interest, must 
be in her husband. Before any such presumption 
can arise there must be some evidence adduced 
to indicate that the property did not really belong 
to the wife, but in fact to the husband though 
standing in the name of the wife. 140 I.C. 678 
= 1932 C. 829. An action taken by a properly 
‘ constituted authority should always be held to 
be legal unless it is demonstrably not so. When 
therefore a rice mill is notified under S. 193 (i), 
Local Boards Act, it must be taken that the 
President of the Panchayat Board issued the 
notification in conformity with the law and 
cannot be said to be invalid. 138 I.C. 583 (i) 
= 1932 M. 508 (1924 M. 375, Rel. on). When 
a document is accepted by the Sub-Registrar 
as duly presented there is an initial presumption 
that the document was duly presented and that 
the person presenting it was duly authorised 
to do so. 15 L. 694=1934 L. 452. Under 
S. 114 there is a presumption not only that 
official acts are regularly performed but also 
that ordinary business acts are normally carried 
out. Therefore, in the absence of any evidence to 
the contrary the Court can presume that a power- 
of-attorney which was stamped was in fact stamp¬ 
ed by the proper officer in the Financial Commis¬ 
sioners office. 196 LG. 619=43 P.L.R. 499= 
1941 L. 345. As to presumption of regularity of 
official acts in settlement proceedings, see 1939 
P. 364. See also 1941 R.D. 198. Police officer 
asked to remember certain date refusing to 
refresh memory—^Adverse inference may be 
drawn. 164 LG. 373—1936 7 ^ 7 * So also 

in the case of a party ordered to appear ^ for 
further cross-examination not so appearing. 
See LL.R. (1937) G. 203=64 G.L.J. 80=1937 C. 
129. 

Value of Presumption. —Confficting pre- 

SUihptions neutrdHsc each other and leave the 


case at large to be determined solely on the 
evidence given. 38 C.W.N. 861. When an 
accused was convicted under S a.12 nLh- 

the nt’tme , P'^«‘»“ed to have known 

me nature of the dacoity, awarded him the 

maximum penalty, hid, that as the presumption 

alone would not justify fixing the accus^Cfth 

Medge, that the goods recovered from Zm 

LcessWe" r *•= ^'=“t«ce w” 

excessive. 59 LC. 204=32 C.L.J. 89. Pre- 

sumptions ot fact are assumptions resultffig from 

one s experience of the course of natural events 

of human conduct and human charactef 

assuinptions which one is entided to make 

of and has to make use of in the ordinary business 
of life as well as the business of Courts A 
Judge of fact may raise such presurnDym.'. 
assist h^im, if he thinks them Ificely in^ relation 
to the facts of the case with which he is dealfng 
It IS always a queshon for the judge of fact £ 
any particular case whether he wUl make 
of such an assumption whether he will raise 
such a presumption of fact. His discretion 
m the matter is subject to reconsiH^,- 
by an appeUate Court, if there b an^ an 
on facts If the burden of proof lies upo££n 1 

•UK., 

Course of Naturae EvENTs.-An inference 
of approbation of a book of an obje^tiSe 
character by persons having access to the library 

of an inividual or association possessing it S 
necessardy justifiable. i6 I.C. 257= if C W N 
1105. Human conduct-Discovery on 'infor: 
mation-When a man points out unk^wn 

" s I i!*That 

imder 5>. 114 that Le is connected with 
the cnme unless he can give some satisfactorv 
explanation as to how he comes by that kno^ 

Bom.L.R. 803 =,q^T 

183. Where a lessee of a wakf proper^ •* 

proves a heritable right in the^eC^^f Tfe 
rate an assumption that the grant was 
lawful can be made. The d£s 
origin in some lawful title wfach^e cfjf 
so often readily made in order tn ... 
sessory rights, long and quietly enjoTC^''l£°'' 
no actual proof of tide is fo4SS’ 
which u not a mere branch of thS ^ 
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NOTES. 

dence. It is resorted to because of the failure of 
actual evidence. The matter is one of presump¬ 
tion based upon the policy of law but even 
considered as an inference from proved facts the 
grant presumed is the thing which may well be 
regarded as likely to liave happened. At the 
same time it is not a presumption to be capri¬ 
ciously made nor is it one which a certain class 
of possessors is entitled to de jure. 34 C.W.N. 
462—1930 P.C. 103 — 58 M.L.J. 641 (P.C.). 
Presumption of fact—Mortgage deed endorsed 
by mortgagee as fully satisfied—Presumption of 
satisfaction. 30 N.L.R. 196—1934 N. 29. A 
dociftnent on plain paper unstamped and un¬ 
registered and never seen the light of the day till 
it was filed is presumed to be not genuine. 1930 
P. 78. 01 two conflicting statements of witness, 

the statement against interest should ordinarily 
be preferred. 1930 P. 293. The rule of evi¬ 
dence is in favour of presuming the continuity 
of things shown to exist at a prior date. There 
is no rule of evidence by which one can presume 
backwards. 38 C.W.N. 76^^*934 C. 707. 
No presumption can be made that a state of 
things that once existed continued to exist when 
that would militate against the fundamental 
presumption of law in favour of innocence. 
So merely because a person is shown to have 
been a member of an assembly before it was 
declared unlawful, he cannot be presumed to 
have continued as a member thereof after it 
was declared unlawful, because the initial 
presumption of law is in favour of innocence 
and unlawful conduct. 33 Bom.L.R. 90. 
Common course of conduct can only be that 
which is most common in the experience of the 
Judge who has to decide the point. 1928 N. 
52. In the case of a young woman giving 
birth to her first child and entirely unattended 
during the process no presumption can rea¬ 
sonably be made under S. 114 that the child 
was born alive. 1941 Pesh. 22. 

Absconding Accused—Presumption. —No pre¬ 
sumption as to guilt can be raised from the fact 
that the accused has absconded. 21 I.G. 473 = 
24 Cr.L.J. 601. See also 49 A. 57. No adverse 
inference can be drawn against accused for not 
disclosing his defence in the preliminary enquiry 
stage. 8 P.L.T. 656^1927 P. 292. It is to be 
presumed under S. 114 that every official act is 
properly performed, but this presumption is 
hardly sufficient to satisfy a Court that such 
precautions have been taken as to render an 
identification truly valuable, e.g.y mixing the 
accused in a large number of men dressed all 
alike. 67 I.C. 721 = 1922 L. 31. 

Other miscellaneous presumptions. —Things 
prescribed by statute may be presumed to have 
been properly done. 48 A. 766. Presumption 
that a Court is satisfied about service of notice. 
See 102 I.C. 12 = 1927 L. 506. The possession 
of full bottles of wine in a person’s house when 
the number of bottles is less than that allowed 
by law does not raise the presumption that the 
bottles were for sale. 14 I.C. 968=13 Cr.L.J. 
424. The mere knowledge of the place of 
concealment does not necessarily lead to the 
conclusion that the person having 
such knowledge participated in the act 
pf concealmcnti if the place is not his 


own. 43 P.L.R. 600=1941 L. 471. It is more 
than doubtful if any presumption under S. 114 
can arise against any person merely because his 
finger-prints were found upon a piece of stolen 
property. 196 I.C. 679=1941 C. 479. Legiti¬ 
macy—Connection between man and woman 
permanent—Presumption. 62 I.C. 769=13 L. 
W. 511 (M.). A presumption of marriage may 
be drawn from long co-!iabitation, but if it is 
known that the connection started in mere 
concubinage, this presumption cannot arise. 
98 I.C. 887 = 1927 L. 48; 1929 R. 64. Also 
the relationship of concubinage once found to 
exist is presumed under the law to continue until 
the contrary is proved. 98 I.C. 887. When 
signature on a document has been proved it is 
for the person signing to prove that it was 
affixed by him otherwise than voluntarily. 25 
A.L.J. 833. The ordinary presumption that 
ghee is intended for human consumption is not a 
presumption of law but a supposition based on 
common sense when there is no assertion to the 
contrary. 49 C.L.J. 502=1929 C. 283. It 
might be presumed that persons who are pre¬ 
sumed to know the law observed it and that, 
when two acts are done on the same day, the 
one necessary to be done first to give the other 
validity was, in fact, done first. 1929 N. 257. 
The law presumes in favour of marriage and 
against concubinage when a man and a woman 
have cohabitated continuously for a number of 
years. 56 LA. 201 = 10 L. 725 (P.C.). Butin 
case of persons who cannot prima facie contract 
valid marriage living together as man and 
woman there is no presumption of valid marriage. 
1929 N. 343. The illustrations to S. 114 show 
the extent to which Court may draw presump¬ 
tions and clearly S. 114 is no justification for a 
Court presuming williout evidence that because 
a woman sleeps in a room with two cots, her 
husband, an inmate of house, must have slept 
on the other cot on a particular night. I.L.R. 
(^ 939 ) Kar* 509=1939 S. 234. Where the long 
delay of the plaintiffs in bringing the suit has 
prejudiced the defendants and has prevented them 
from bringing the best evidence that would 
otherwise have been available to thcmi the 
tendency of tlic Court must invariably be to 
make an inference against the plaintiff unless 
good cause is shown and the Court should attach 
great importance to such presumption in testing 
the credibility of the evidence actually given. 

(14 M.LA. 67 ; 1924 P.C. 137, Foil.) no LC. 
154=1929 A. 561. Failure of party coming 
forward with a case to give evidence on matten 
within his knowledge, ought to be a weigh^ 
factor when the v^ ue of the case put forward 
on his behalf is appraised. 36 P.L.R. a8o= 
1934 L- 398; 148 LC. 45=1934 L* ( 2 )* 

Suit for breach of contract—Defendant denying 
any knowledge of contract—'Defendants n^ 
going into witness-box—Inference need not m 
adverse to defendant. 149 I.C. 1119= 1934 ^* 
59. Best evidence not produced though available 
raises adverse presumption. Inconsistent picas 
and not proving pleas raised indicate falsity 01 

defence. 33 C.W.N. 430=1929 

M.L.J. 565 (P.C.). Where there is no evidence 
that a non-compoundable offence wm com¬ 
pounded, it is to be presumed that the Grinunal 

Court acted according to law, and the prcawinp* 
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as to illustration (a)—a shop-keeper has in his till a marked rupee soon after it was stolen and 

cannot account for its possession specifically, but is continually receiving rupees in the course of his 
business : 



NOTES. 

tion is that the criminal case was withdrawn and 
not compounded. 1161.0.749=1929 A. 456. 
Where a wife, alleging that her husband is dead, 
fails to produce such evidence as she ought to 
know, a presumption arises against her. 117 I.C. 
209= 1929 N. 127. Where a mother and daughter 
met their death in the Quetta earthquake and 
there is no reliable evidence to show which of the 
two died first, there can be no presumption in 
law that the elder died before the younger. 

I.L.R. (1939) Kar. 509=183 I C. 7 t 7 =i 939 S. 
234. If an accused is to be convicted on his 
confession it must be taken as a whole and it 
would be unsafe to use the part against him 
and discredit the part in his favour. 1928 M. 
493 (0 = 54 M.L.J. 607. The mere signing of 
an entry does not raise an irrebuttable pre¬ 
sumption of law against which no evidence can 
be let in. 1928 L. 820. Admission of execution 
of deed before Registrar—Presumption that the 
deed is valid. 1930 A. 605. S. 114 does not 
go so far as to enable the Court to presume that 
a certain state of things existed in the past without 
any proof from the party who is required to 
satisfy the Court on the point. 35 C.W.N. 133 
= 1930 C. 815. 

Illustrations—Scope of. —^^The illustrations 
appended to S. 114 are not statements of the law 
qualified only by particular exceptions. They 
are merely what they call themselves, illustra¬ 
tions or instances of the application of certain 
maxims out of many possible instances. 69 I.C. 
257=17 N.L.R. 113. The illustrations to S. 114 
show the extent to which Court may draw presu¬ 
mptions and clearly S. 114 is no justification for a 
Court presuming without evidence that because 
a woman sleeps in a room with two cots, her 
husband, an inmate of house, must have slept 
on the other cot on a particular night. 1939 S. 
130. The question as to what amounts to recent 
possession sufficient to justify the presumption of 
guilt in any particular case, varies, according 
as the stolen article is, or is not, calculated to- 
readily pass from hand to hand. But the 
strength and nature of such presumption must 
vary according to the seriousness of the offence 
and the nature of the property involved. 109 
I.C. 801 = 1928 N. 213. See iii I.C. 832 for 
nature of possession necessary. The mere fact 
that the accused person points out the place in 
which the stolen property is concealed does not 
give rise to any presumption under S. 114 or 
justify his conviction of the offence of receiving 
stolen property. But that presumption would 
arise when the accused is not able to account 
for his possession of such stolen articles, 32 
Bom.L.R. 574=1930 244 - Accused proved 

to have disposed of property stolen —No evidence 
as to theft—Conviction not sustainable. 54 B. 
171 = 1930 B. 155. The presumption that a 
person in possession of goods obtained by theft 
is aware of that circumstance is not confined 
to charges of theft but extends to all charges, 
however penal, not excluding even murder. 9 
P. 606. The fact that cloths with blood stains 
are discovered in the house of the accused in a 
imirdcr trial docs not entitle the Court to make 


any presumption against the accused as to his 
guilt or ^ to the stains being of human blood, 
though the cloths admittedly belonged to the 
deceased. If the prosecution proves that any 
stain of human blood is found on the cloths 
the accused might be called on to explain the 
tact, but when the prosecution failed and there 
was no evidence to prove that the stains were of 
human blood, the Court is wrong in making a 
presumption, ii O.W.N. 969=1094 Q 070 

^«^iiO.W.N. 95 o=i 934 a 38 R 
Illustration (<3) .-This illustration does not 
mean that the burden of proof is shifted on the 

accused gives any explanation 
which in the opinion of the jury may possibly 

do not necessarily^believe 

It, then the Crown cannot rely upon the presump- 
on and must prove the guilt of the accused 
just as in any other criminal case, iqqo Cr P 

1523=1933 A. 893. The onus in a criminal 
case always rests on the prosecution and ™ver 
shifts on to the accused. Before raising a 
presumption of guilt under S. 114 (a) the fur^ 
or the Court will be entitled to take into com 
sideration the explanation of the accused "n 
defence, whether supported by evidence or nnt 
and to find out for itself whether the explanation 
giv en by the accused even though not believed 
in Its entirety is such as to raise a reasonable 
doubt m the mind of the jury or the Court as 
to the guilt of the accused. 1941 OA 7*70 — 

= 1941 O.W.N. io6t (2) = 1941 O. 618. ’where 
a person is found m possession of stolen proper^ 
shortly after it was stolen, presumption un*r 
S. 114 (a) arises, and hence Sessions Judge 
cannot expunge the charge under S. 370'^! P 
Code wuhout going into the evidence. ’,30 
I-G. 558—1934 A. 495. See also 40 C W N 

I cTj. 

stolen articles after lapse of a fonf 
aho .66 I.C. 582 = 1937 N. 17 (F.B0 . “fo 
47 = '933 O. 117; 17 p.l.T. 754=,73 ic 

45 “ ! '938 M. 477 ; 40 P.L.R. sL L 

252 The question _as to what period is covered 
by the expression soon after ’’ in III 
S. 114 Act must vary according to the Vil 
stances of each case. The Court is not bo^Ho 

draw this presumpuon and theCourt must^wals 

ask ttself whether in the circumstances of \ 
parucular case the presumption is one which in 
fairness to the accused can be drav™ 2 
I.C. 526=43 Bom.L.R. 629=197, B 3^- rf 
Court IS endtled to presume thaf a pe^on fo^nd 
in possession of property which had been stolen 
IS either the receiver or the actual thief. The 
nature of the pr^imptipn in each individual 
case depends entirely upon the nature of th' 
evidence adduced. Where a lon^r ; * . 5 ”® 

elapsed before the stc^eT 

recovered it is often unsafe to LuVthat^'t^" 
possessor is the actual thief, t n ' ^ 

1939 R. 361; 23 P.L.T. 18. fee 

relation arising from the possession of 
is insufficient to araounrio^ 

connotes conttol over the object poss«°ed 
possession of the stolen propel shoi.IH K 
exclusive well as recent. 149 
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as to illustration {b)—A, a person of the highest character, is tried for causing-a man’s death 
by an act of negligence in arranging certain machinery. B, a person of equally good character, 
who also took part'^in the arrangement, describes precisely what was done, and admits and explains 
the common carelessness ol A and himself: 


NOTES. 

Gr.L.J. 994-1934 ^ presumption 

under Ill. (a) is one which can be rebutted by 
the accused giving a reasonable explanation of 
his possession of the property in question. But 
that cannot have the effect of throwing the onus 
upon the accused of proving affirmatively that 
he had no knowledge of the property being stolen 
property. By reason of the illustration (42), the 
accused must give a reasonable explanation of 
his possession and an explanation which may 
well be true. He is not bound to establish beyond 
all reasonable doubt that he obtained the property 
innocently. There is no question of the onus 
of proof being shifted on to the accused. If the 
explanation given by the accused is an eminently 
reasonable one and one which may well be true, 
the Court is bound to acquit the accused, even 
if it is not satisfied affirmatively that it is true. 
23 P.L.T. 18. See also 1941 O.W.N. 1061 = 
1941 O. 618. Case where stolen property was 
produced by the accused. 1933 M.W.N. 325. 
Where certain silver pieces of the size of a rupee 
were found along with counterfeit rupees all 
bearing the same year and it was shown that all 
the coins were concealed under bhusa in a locked 
room of which the accused had the key. Held^ 
that S. 114 created a presumption of guilt against 
the accused and that he was liable to be convicted 

under S. 243, I. P. Code. 143 I.C. 152 = 9 
O.W.N. 1198=1933 O. 85. See also 32 I.C. 
160; 18 I.C. 684=11 A.L.J. 94; 46 I.C. 158 
= 22 C.W.N. 597; 21 I.C. 156=17 C.W.N. 
1077; 53 I.C. 819; 26M.L.J.389; igCr.L.J. 
189=43 I.C. 605 ; 13 I.C. 828=1912 M.W.N. 
97; 12 I.C. 652 = 21 M.L.J. 1071; 53 I.C. 
481 = 20 Cr.L.J. 753 (N,). The possession by 
an accused person of jewels belonging to a mur¬ 
dered person if unexplained, is presumptive evi¬ 
dence that he was the murderer as well as the 
thief. 12 Mys.L.J. 353. Ghee stolen from tins in a 
train was found in a railway wagon occupied by 
five porters and a policeman—No presumption 
can arise. 1929 S. 7=111 I.C, 732. The mere 
fact that a person points out the place in which 
stolen property is concealed does not give rise 
to any presumption under S. 114, or justify his 
conviction for the offence of receiving stolen 
property, still less for the offence of theft. 40 
Bom.L.R. 927=>78 I.C. 330=1938 B. 463. 
Charge of murder, robbery and receiving stolen 
property—Murder and robbery alleged to be 
simultaneous and part of same transaction— 
Finding of articles concerned in robbery in pos¬ 
session of accused—Nature of presumption to be 
drawn. 20 P.L.T. 420=1939 P. 577. 

Illustration [b).—[See also Notes under S. 
133.] As to who is an “ accomplice,” see 1934 

S. 185=28 S.L.R. 336 ; 38 C.W.N. 777 = *934 

G. 678 (F.B.) ; 1934 L. 171. If Bas long been 
a rule of practice lor a Judge to warn the jury 
of the danger of convicting a prisoner on the 
uncorroborated testimony of an accomplice, 
and it is in the discretion of the Judge to advise 
them not to convict upon such evidence, but the 
judge should point out to the jury that it is within 
their legal province to convict upon such un¬ 


confirmed evidence. This rule of practice, 
which has virtually become a rule of law has 
arisen in consequence of the danger of convicting 
a person upon the unconfirmed testimony of one 
who is admittedly a criminal. What is required 
as corroboration is some additional evidence 
rendering it probable that the story of the 
accomplice is true and that is reasonably safe 
to act upon it. It is not necessary to require 
confirmation of all the circumstances of the 
crime. It is sufficient if there is confirmation 
as to a material circumstance of a crime and of 
the identity of the accused in relation to the 
crime. 31 S-L.R. 82 = 1937 S. 162 = 169 LG. 
716. See also 42 P.L.R. 67 ; 1941 L. 82 ; 198 
I.C. 78. An accomplice is a person who is a 
guilty associate in crime or who sustains such a 
relation to the criminal act that he could be 
jointly indicted with the defendant (principal). 
The act of a detective in supplying marked 
money and placing bets with the accused for 
detection of a crime has not the element of mens 
Tea and so cannot be treated as that of an accom¬ 
plice and hence his evidence does not require 
corroboration. 1936 N. 245. But see 48 L.W. 
322=1938 M, 893. Although S. 114, Ill. (6) 
provides that a Court may presume that the 
evidence of an accomplice is unworthy of credit, 
unless corroborated, the word ‘ may ’ is not 
* must ’ and no decision of a Court can make 
it ‘ must.’ 1941 A.W.R. (G.C.) 402 = 1941 O.A. 
1018. The mere fact that a witness did not 
reveal the knowledge of the intended crime to 
the proper authorities is not sufficient to make 
him an accessory or an accomplice so as to 
vitiate his evidence. 1939 G. 335. A wife who 
is cognisant of the fact that the accused intended 
to kill her husband but did not disclose that 
fact to him, must be regarded as an accomplice, 
and her testimony cannot carry any higher 
value than the testimony of an accomplice, 164 
LG. 700= 1936 L. 731. A person who knowing¬ 
ly aids in the disposal of stolen property is an 
accomplice. 40 L.W. 873=1934 M. 721 = 
67 M.L.J, 693. Even where the object of the 
person who instigates another to commit a crime 
is to catch him in the act of committing the 
crime, e.g., police decoys, the instigation amounts 
to an abetment of the offence, and the abettors 
must be regarded as accomplices when the 
object of the instigation is to make the offends 
commit the crime and the person who is instigated 
actually commits the offence. Even if they 
are not accomplices, in the strict legal sense, 
their evidence has to be viewed with caution, 
and it is not safe to act upon their evidence 
without material corroboration. 48 L.W. 3 *® 
= 1938 M. 893. But see 1936 N. 245. As to 
corroboration of accomplice evidence, see 5 L.L.J. 

572; 1923 L. 76=68 LG. 821 ; 20 Cr.L.J. 5 ®* 
=52 LG. 49 (A.) ; 19 I.C. 321 = 15 Bom.L.R. 
288; 15 M. 814; 14 Bom.L.R. 367 ; 3 L. 1441 
65 LG. 622=23 Gr,L.J. 158; ao P.R. (CrO 

1919=49 I-C. 607 ; 35 M. 397 =* *4 
17 F.R. (Gr.) 195 ; 16 Cr.L.J. 634; 17 Cr.L.J. 
97 ; 17 Gr.L.J. 107 ; 1927 G. 63 ; *987 G-SS® 
=54 C. 721; I Luck, 339«I927 0* 3®9 i 
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as to illustration (A)—a crime is committed by several persons. A, B and C, three of the criminals 

are captured on the spot and kept apart from each other. Each gives an account of the crime im 

phcatmg D, and the accounts corroborate each other in such a manner as to render previous concert 
highly improbable : 


NOTES. 

8 L.L.J. 610=1927 L. 78: 31 C.W.N. 554: 

8 L.L.J. 616=1927 L. 10; 102 I.C. 500; 120 

I.C. 721 ; 1937 C. 433 (S.B.) ; 170 I.C. 201 ; 
175 I-C. 4^5^ * 93 ^ ^77 (F-B.). Need for 

corroboration specially in conspiracy cases. 
^935 A. 162=155 I.C. 369. Where'a charge 
of conspiracy depends upon the evidence of an 
approver, the judge should make up his mind 
whether he is going to believe the approver 
and if he thinks that the approver’s evidence is 
unsatisfactory and suspicious, he should dis¬ 
believe it altogether. If on the contrary he 
comes to the conclusion that inasmuch as there 
is corroborative evidence, it does not matter 
much whether the approver is telling the truth 
or not, he would be approaching the case from 
a wrong point of view. 66 C.L.J. 575. See 
also 166 LG. 667=1937 O. 259; 165 I.C. 138 
= 1936 O. 413 (accessory after crime) ; 1937 
R. 513. Indian law does not recognise any 
such thing as an accessory after the fact. A 
man who does not abet a crime cannot be regard¬ 
ed as an accomplice. Although a person who 
assists in disposal of the dead body may become 
liable to punishment under S. 201, Penal Code, 
this is quite another offence, and helping to 
dispose of the body of a man who had been 
murdered, without having taken any part in the 
murder itself, does not make a man an accom¬ 
plice with regard to the murder. 1937 R. 513 ; 
1937 O. 259; 164 I.C. 677=1936 R. 373 

(corroboration not necessary in every detail). 
See also 163 I.C. 681 = 1936 P.C. 242 (P.C.) ; 
165 I.C. 144=1936 O.W.N. 848; 17 L. 518 
= 162 I.C. 511 = 1936 L. 400; 1936 A. 337. 
Without material corroboration there should 
ordinarily be no conviction, when accused can 
explain for articles found with them. 76 I.C. 
716=1923 L. 385. The discovery of blood 
marks on the person and in the house of the 
accused as well as his suspicious conduct imme¬ 
diately after the murder were held to be sufficient 
corroboration of the evidence of the accomplice. 
4 L.L.J. 405. An approver’s evidence is in 
itself tainted evidence though in some cases it 
may be worthy of belief. 4 L.L.J. 284. To 
support a conviction on the statement of an 
approver especially of one whose initial statement 
was very long delayed the statement requires 
material corroboration connecting each individual 
accused with the crime committed. 63 I.C. 
612=22 Cr.L.J. 676 (L.) ; 10 O.L.J. 280=1924 
O. 65. See also 1929 M.W.N. 698 (mere presence 
of a person in the house is not such a corrobora¬ 
tion). See also 1928 C. 309 ; 6 Mys.L.J. 419 ; 

34 P.L.R. 666 ; 147 I.C. 1172 = 1934 G. 114; 

150 I.C. 21 = 1934 L. 346. It is unsafe but not 
illegal to convict on the uncorroborated testi¬ 
mony of an accomplice. An accomplice evi- 
dence must be viewed with suspicion. 1928 
C. 233 ; 142 I.C. 809=13 P.L.T. F- 

9® > 1933 F. too > t 934 S. 185 ; 1934 S. 78 (2) ; 

9 Luck. 355=11 O.W.N. 62 = 1934 O. 90 ; 1938 
M.W.N. 1272; 175 I*C- 485—*938 F,* *77 

(F.B.) ; 41 P.L.R. 333 (retracted confession of 
co-accused is no corroboration); 1937 F. 209 ; 

C.C.M.—317 


16 Mys LJ. 147 ; 4. P.L.R. 333=. 1939 L. 429. 
Ihe testimony of a professed accomplice requires 
to be carefully scrutinised with anxious search 
for possible corroboration. 112 I.C. 07= (q) 
= 1929 P.C. 15 (P.C.). See also 1930 G. 430* 
1930 A. 740; .45 I.C. 251 = 1933 R. lie! 
Only in exceptional cases the corroboration can 
be dispensed with. The evidence in corrobora¬ 
tion of the approver’s evidence need not be 
direct evidence. It is sufficient that it is 
merely circumstantial. 118 I.C. 422=1020 

O. 321 (2); 152 I.C. 934; J Tc 
935=1933 P. 112; 35 Bom.L.R. 1040 

15 L. 673; 1591.0.875! 

1936 O.W.N 64=1936 O, 156. . 9 ,, also i929 
L 850 ; 1928 O. 207 ; 1930 O. 353. CorroU- 
ration of an approver’s evidence by another 
co-accused amounts to one tainted piece of 
evidence being corroborated by another tainted 
piece of evidence and conviction thereon is 
bad. 1928 C. 745-33 C.W.N. 58 ; 38 G WN 
777-1934 C. 678 ; 1934 L. 171; 15 L 491 = 
1934 L. 873, 16 N.L.J. 186=1923 N 2c;2 • 

1937 R. 264 ; 1938 M.W.N. 962 ; (1937) R 1 

>937 C. 433 (S.BJ ; IX.R. (.93VN. 5.6= .76 
I.C. 853=1938 R 328; 40 .P.L.R. 61 = 1938 
L- 339; 4 > P-RR. 333; >46 I.C. 364=193, 

L. 946; 146 I.C. 303=1933 R. 320; 

91 = 1932 A.L.J i.25=,933 A. 3,. Where the 
only witness who corroborated an accomplice 
was hjs son aged 7 years who parrot-like repeated 
what he had been tutored to say, held, that it w“ 
unsafe to convict the accused on such evidencT 
,929 L. 587. Approver’s statement as to identUy 
of accused should be corroborated 48 C L T 

48.. uhe 1930 C. 430 (most careful scrutiny 

IS needed.) Where there is nothing against an 
accused person but a confession made bv a 
co-accused from the dock at the trial a con 
viction cannot be supported. ii8 I.C. 

1929 M. 285. Extent of corroboration varies 
with the circumstances of each case including 
the character and antecedents of the approver 
^29 L. 850—107 I.C. 97. See also 1941 L 82 
The question as to whether corroboratio’n is 
necessa^, and, if so, to what extent is a question 
to be decided on the facts of each particular 
case* Much depends on the nature of the 
offence, the extent of the complicity of the 
witness in it and the circumstances under which 
the accomplice makes his statement, iqo^ S 
185. Where an accomplice is coerced \nd 
threatened into submission to commit an offence 
he is not a criminal of the basest kind Th 
corroboration necessary to establish his* cred 
will be less than if his complicity in the offers 
had been voluntary and spontaneous. i so T 

9 > 7 = > 934 S. 78.. The force of the presuWtion 

to be drawn varies as the malice to be imputed 

to the decent. 1934 S. 78. The co-accused 
against whom a charge has been uncondition^v 
withdrawn is a more reliable witness than toe 
accomplice who IS examined under condhioMl 
pardon, although proper corroboration is neces 
sary in both cases. 144 I.C. 74=10,, p 

All persons coming technically within the' cale 
gory of accomplices cannot be treated^ 
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as to illuslration ic)—A, the drawer of a bill of exchange was a man of business. B, the 
acceptor, was a young and ignorant person, completely under A s influence : 

as to illiisirnlion (</)—It is proved that a river ran in a certain course 5 years ago, but it is 
known that there have been floods since that time which might change its course : 

as to illustralion (e)—a judicial act, the regularity of which is in question, was performed under 

exceptional circumstances : 


NOTES. 

precisely on the same footing. 13 P.L.T. 802 
= IQ33 P, 96. Where the corroborating witness 
is apparently interested, he being inimical to the 
accused, the evidence of the approver cannot 
form any basis for conviction. 34 P.L.R. 1. 
Corroborative evidence is a question of law. 32 
C.W.N. 945. Although S. 114, Ulus. (/») 
provides that a Court may presume that the 
evidence of an acc omplice is unworthy of credit, 
unless corroborated, “ may " is not “ must ” 
and no decision of Court tan make it “ must.” 
Therefore in spite of all that has been said to 
the contrary in law, the evidence of an accom¬ 
plice stands on the same footing as any other 
evidence. The Court is not obliged to hold that 
he is unworthy of credit and must be corrobo¬ 
rated. It is for the Court to consider after 
taking into consideration all the circumstances 
one of which being that he is an accomplice 
whether it does or does not rely on the evidence. 
To entirely rule out the uncorroborated evi¬ 
dence of an accomplice might in many cases 
lead to miscarriage of justice. 1941 O.A. 947 = 
1941 O.W.N. 1255 ; 1929 C. 822. See also 1928 
P. 630 for principles governing accomplice 
evidence. 11 Pat.L.T. 545. To let the evidence 
of approvers go to a jury without giving them 
proper warning is a mi.sdircction. For a Judge 
to withdraw consideration of the guilt of inno¬ 
cence of the accused from the jury by telling 
them that a conviction cannot be based upon 
uncorroborated testimony of an approver would 
be no less a misdirection and directly contrary 
to the statute. The Judge is bound to caution 
the jury and to advise them that generally 
speaking the natural presumption for therh to 
make is that the evidence of the approvers is 
unreliable though they arc not compelled in 
law to act on the presumption. Nature of 
corroboration required pointed out. 1933 P. 
500. The production of stolen property by an 
accused person even from a place which is not 
in his own possession may be accepted as material 
corroboration of the evidence of an accomplice 
who has deposed that the accused joined him in 
committing the burglary or theft, iii I.G. 447 
= 29 Cr.L.J. 863. It is nowhere laid down as 
an inflexible proposition of law that a conviction 
cannot be based upon the uncorroborated 
testimony of an accomplice but it is the usual 
practice of the Courts to require corroboration 
of the story of the approver before declaring 
an accused person to be guilty of crime. The 
amount or kind of corroboration required in a 
particular case must, however, depend upon the 
particular circumstances of that case. 107 I.C. 

97 ; 1930 455 - ^ Mys.L.J. 419 

(Courts require material corroboration as a matter 
of prudence and practice.) The statement made 
by an accomplice should be accepted when it is 
strongly corroborated in material particulars 
by clear and cogent evidence for authenticity 
. of which is not open to doubt. ^ 120 I.C. 257 (2) 
^ 1930 A. 29. Witness to a crime who does not 


give information of the same, though not an 
accomplice in the strict sense of the term, still 
his evidence is not free from suspicion. 152 
I.C. 473=11 O.W.N. 1383; II O.W.N. 661 
= 1934 O. 315. Persons who were either 
instrumental in negotiating the bribe or in 
arranging for its payment are in the position of 
accomplices and it is highly unsafe to base a 
conviction under S. 161 of the Penal Code on 
their testimony without independent corrobo¬ 
ration. 34 P.L.R. 836. Ill. {b) to S. 114 is to 
be read along with S. 133, and neither rule is 
to be ignored in the exercise of judicial discretion. 
It is the duty of the Court which has to deal 
with an accomplice’s testimony to consider 
whether the requisite corroboration is furnished 
by other evidence or facts proved in the case, 
though at the same time the Court may rightly, 
in exceptional cases, in the absence of this cor¬ 
roboration, give credit to the accomplice’s 
testimony against the accused, if it sees good 
reason for doing so upon other grounds. (21 
W.R. Cr. 69, Foil.) 159 I.C. 875=1936 O. 156. 

Illustration (c). —In a suit on a bond the 
primary burden is on the plaintiff. He must 
prove execution and consideration. But once 
he proves or it is admitted, that the signature 
or thumb mark (it does not matter which) is 
the defendant’s then the presumption arises 
and the burden shifts to the defendant. He can 
then either prove that he cannot be charged 
because of fraud, etc., or that the presumption 
under S. 114 cannot on the facts fairly arise. 
If he succeeds in doing that, then the burden 
shifts back. I.L.R. (1939) N. 160= 1939 N. 78. 
Promissory note by Hindu father—Suit after 
father’s death against sons—Burden of proof— 
Presumption as the consideration—If any— 
Presumption under S. 114—Power of Court to 
raise from omission to adduce available evidence. 
See 44 L.W. 784=1937 M. 182. 

Illustration (d), —The presumption men¬ 
tioned in S. 114 (d) is a permissive presumption 
and a Court of fact cannot be compelled to raise 
the presumption in favour of either party. 194 
I.C, 428=1941 P. 536. See abo 1931 M.W*N' 
1312 (a case of conviction under S. 69, Provincial 
Insolvency Act). Common course of events— 
Theft of revolver in October—Revolver found 
with accused in following May—Presumption. 
1933 A.L.J. 523=1933 A. 461. As to pre¬ 
sumption for non-production of old account 
books, see 1936 A.W.R. 547. Presumption 
continuance of relationship of landlord and 
tenant after decision in rent suit, see 7* C.L.J. 
100. On this illustration see abo 1941 P-C, n 


(P.C.). 

Illustration (^)'—S. x 14, Ill. («) simply raises 
a presumption as to the regularity of the 
cedure, if the official act is as a matter 9^^^^ 
proved to be done and not otherwise. 45 
N. 44=1941 G. 353. Presumpdon that oath 

was duly administered. See ii A.L.J. 93 ^**^ 
A. 575. Presumption of regularity of. om 

acts. See i8 I.C. 651 = 17 C.W.N. $ 3 ^ v 49 


s, ,114] . The Evidence Act (I of 1872). 253i 


as to illustration {f)~ihe question is, whether a letter was received. It is shown to have been 
posted, but the usual course of the post was interrupted by disturbances : 

as to illustration (if)—a man refuses to produce a document which would bear on a contract 


NOTES. 

EC. 171=3 P.L.J. 636 ; 39 P.L.R. 187 ; 1937 
P. 14. (Presumption of publication of official 
notification). See also 37 B. 19 ; 19 A. 493; 
9 A. 920 ; .18 C. 129 ; 1937 P. 14 ; 8 Mys.LJ. 
257. ^ But such presumption cannot supply 
deficiency in the proof. 143 EC. 285=1933 C. 
J 937 » Presumption of correctness of entries 
in settlement papers. 28 EC. 239. Official 
acts—Entries in record of rights—Presumption 
of due enquiry before making of entries. See 
EL.R, (1937) N. 395. One cannot presume 
against the interest of an accused person that 
the ordinary official procedure was not carried 
out. 39 P.L.R. 629. The report of a Revenue 
Officer conducting a sale is admissible in evidence, 
and there is a presumption attaching to such 
report, it being for the objector to show that 
anything was done irregularly. 39 P.L.R. 187. 
If the only evidence available is an order of the 
Court showing that attachment had been made, 
it would no doubt be presumed that all the 
necessary formalities were complied with. But 
where the execution record is available and the 
process-server’s report regarding the attachment 
does not show that any copy of the order was 
posted on a conspicuous part of the Court-house, 
the initial presumption is what is not mentioned 
therein was not done. 41 P.L.R. 149. Pre¬ 
sumption that things remain in tlieir original 
state. See ii M.I.A. at 209; ii EC. 472; 
9 EC. 322. Presumption as to the identification 
parade, see 67 EC. 271 = 1922 L. 31. There 
must be proof that the act was done—No pre¬ 
sumption without such proof. 1928 P. 600 ; 151 
EC. 337—1934 R« 207 (a case of attachment) ; 
under S. 114 (e) if an official act is proved to 
have been done, it will be presumed to have 
been regularly done. {Ibid). See also 7 P. 833 
= 1928 P. 459 ; 58 C. 598=1931. C. 763- Pre¬ 
sumption of correctness of a certified copy of a 
deposition in a suit of Cutch Court. 30 Bom.L.R. 
1519=1929 B. 24. Presumption as to delivery 
of possession in execution is according to law 
—Onus is on the defendant to disprove it. 1928 
L. 910 ; 31 P.I..R. tool. Circular by a public 
servant stating that it was made on the authority 
of the superior officer—Presumption. 146 
I.C. 572. Registration under S. 23-A of Regis¬ 
tration Act—Presumption that it was in time. 
1933 M.W.N. 1148. Where a point is definitely 
raised in the grounds of appe^ and the Court 
makes no mention thereof in its judgment, 
it must still be presumed to have performed 
the judicial act of writing a judgment regularly 
and properly. 1928 L. 94. Where a notice 
sent by post in a registered cover is returned 
by the postman with a notice that the addressee 
refused to receive it and the posting of the 
notice has been proved, there is a presumption 
under S. 114 that the addressee did refuse to 
receive it. 121 I.C. 382=1930 L. 439. 
Where a committing Magistrate writes at foot 
of the deposition that the cross-examination is 
being reserved he does not mean that it is being 
reserved by him and that the accused has not 
been given an opportunity for cross-examination. 

180 EG. 524=1930 S. 54* Though ordinarily 


iway uc picsumea mat a Government notifi- 
canon purporting to have been published in a 
Gazette of a certain date, was in fact so published 

issue of a 

notification and action taken on it is so short 
as a night, a Cqurt might require .'Stricter 
proof that all the formalities requisite to the 

1?^ publishing 

« Ct'r been carried out 

33 Bom.L.R. 82. The pre.sumpiion that official 
acts were rightly carried out applies to the 
leturn ofa process under O. 21, r. 22, C. P. Code, 
as duly served so that the burden of proving 
that the record is wrong lies heavily on the 
juugment-debtor. 36 C.W.N. 242=1032 C 
627 ? see also 40 P.L.R. 142 : 1028 R T) ftfto • 
.938 M.VV.N. 421. It mutt be atfume?-tha 3 ’ 
Court, which passed a decree on a compromise 
assented to by a pleader of one of the pardes 
satisfied itself that the pleader was auffiorised 
to effect a compromise on behalf of his client 

established. 38 P.L.r! 

467. The presurapuon in favour of official" 

u°P“’r ‘^ 9 "® ** destroyed when it ts 
established that tlie investigating officers 

not acted in a straightforwafd minner and h^^^ 

clearly made false statements in Court. 162 I C 
969 _ 1936 L. 409. See also 39 P.L.R. 187 (Report 
of Revenue Officer conducting sale). As to pr“ 
sumption regarding entries in jamabandi see 

presumption of correctness cannot 
apply to papers of a survey until final publication 
but the presumption arising from the circumi 
stances that official duties are taken to have 
been Regularly performed applies. 1933 T 

Illustration (/).-The mere fact that a 
cover insured for a certain amount is sent, raised 

be drawn as to due delivery or service of 
letter by post must depend on particular circum 
stances of each case. Though it is open to ,he 
court under S. 114 (6) to presume that' he 
common course of business has been followed 
It cannot hold that the posting of the letted 
proves delivery as it is a matter of common 
toowledge, that postal servants are not XTy" 
diligent. 1933 R. 76=146 I.C. 422 ; 

14 (Presumption as to publication of officiai 
notificauon). Where a certificate of posting ^! 
put m evidence the presumption is that ffie 
letter was posted and that it reached its desb 
nation unless somethrng is shown to the contr^' 
It IS enurely wrong for the Court to work onlhe 
presumption that the certificate of postbri « 
forgery 190 I.C 533=1940 C. Q27. wLn 

a member of the Bar writes a letter nnrr.'^ • 
to be mstructed by a client, there is a n£ ^ 

until the contmry is proved, that ffie 'iMer^k 
wntten under instructions, iaj. I r ^ 

R. 147, ^ ■'"* 999=1933 

Illustration ()?).—^Asto -n 

a 6. 0 . 
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of small importance on which he is sued, but which might also injure the feelings and reputation 
of his family : 

as to illustration ih )—a man refuses to answer a question which he is not compelled by law to 
answer, but the answer to it might cause loss to him in matters unconnected with the matter in relation 
to which it is asked : 


NOTES. 

call all available eye-witnesses, the Court may 
draw an inference adverse to the prosecution. 
See 42 C. 422 = 27 I.C. 554 ; 51 I.C. 679 = 20 
Cr.L.J. 519 ; but see contra 74 I.C. 434— 1923 O. 
2! 7. On this point, see also 34 I.C. 987= 12 P.R. 
1916 (Cr.) ; 37 C.W.N. 1098=1933 C. 600. 
(As to presumption from “ refusal ” of a registered 
letter, see 3 Bom.L.R. 420). The non-production 
of material witnesses like the investigation officers 
is a serious omission which cannot but throw 
suspicion on the whole prosecution case, i P. 
630=71 I.C. 219. See also 2 P. 309 = 74 I.C. 
705 ; 1928 L. 125 ; 1929 P. 651 ; 168 I.C. 1 = 
^937 C. 152 (P.C.). (Theft of goods from 
running train, which was covered by Risk-note 
B—Company withholding evidence of Guard— 
Adverse inference against railway may be drawn). 
Criminal trial—Some eye-witnesses not called 
—No reference favourable to accused can be 
drawn, i O.L.J. 68; 74 I.C. 434=1923 O. 
217. Where there is a dispute as to the area 
actually settled with the defendants and the 
receipts given by the plaintiff for the nazarana 
paid which would enable the ascertainment of 
the actual area settled, are not produced 
by the defendants, it goes to show that 
the defendants are deliberately keeping 
them back as they went against them. 1940 
R.D. 608=1941 A.W.R. (Rev.) 95=1941 O.A. 
Supp. 83. Where in a suit for damages for 
infringement of copyright, even after a notice the 
defendant fails to produce his account book there 
is a fair presumption that the account books 
have been deliberately suppressed by the defend¬ 
ants in order to conceal the actual profits raised 
by the sale of the books, and the Court is entitled 
to assume that the entire stock of copies of books 
published had been sold by the defendants and 
the sale proceeds appropriated by them. 55 A. 

564= *933 A.L.J, 79 * = *933 A. 474. Where a 
person fails to produce the accounts in his 
possession showing the amount of expenses he 
has incurred which fact is proved by other 
evidence, one would be justified in presuming 
from the non-production of such amount that 
he was exaggerating the expenses incurred by 
him ; but simply because of this non-production, 
one could not be justified in coming to the 
conclusion that no expenses had been proved. 
*934 A. 71. See also 1936 A.W.R. 547 ; 1942 

R. 52 ; 1942 N. 39. Where the non-pro¬ 

duction of accounts on cither side is plausibly 
explained, no inference can be drawn against 
cither one side or the other from that circumstance 
146 I.C. 31 = 10 O.W.N. 827=1933 O. 412. 
See also I.L.R, {1936) N. 142=164 I.C. 740= 
1936 N. 130 (non-production of evidence which 
is not relevant and necessary—Prosecution under 

S. 408, I. P. Code). Several items of breaches 
of trust charged—Defence contention that inter¬ 
val between first and last charge was more than 
a year—Non-production of accounts by com¬ 
plainant. Heldy that it was a legitimate inference 
that if they had been produced, they would not 

supported the allegation made by com¬ 


plainant that the defalcation covered a period of 
only one year. 15 Pat.L.T, 647= 1934 P. 13a, 
As to presumption from non-production of 
account books by a company when no explana¬ 
tion for such non-production given, see 31 Bom. 
L.R. 1310; 1937 M. 8 i6=(i937) 2 M.L.J. 

559. If a defendant either suppresses his 
accounts or has falsified them, the Court will 
presume everything most unfavourable to him 
consistent with the established facts. 41 L.W. 
*04=1935 M. 152. See also ii O.W.N. 880; 
1928 L. 397. (Adverse inference should be 
drawn from non-production of account books 
by party). See also 46 L.W. 275=1937 M. 816 
= (*937) 2 M.L.J. 559. Where a defendant faib 
to produce his account books before the Court 
in time, and they are rejected by the Court 
when produced as having been produced too 
late, the penalty for this conduct of the defendant 
is only to deprive the defendant of the benefit 
of the evidence afforded thereby. But it is not 
open to the plaintiff who has opposed their 
production to contend that an adverse inference 
ought to be drawn against the defendant from 
their non-production. 1939 M.W.N. 841. The 
defendant’s failure to go into the witness-box 
raises a strong presumption against the truth 
of her case. The fact of her being a pardanaskin 
lady is not a sufficient excuse for her not getting 
herself examined even on commission. 1937 
O. W. N. 1022. The failure to examine a material 
witness justifies the inference that the witness, 
if examined, would have deposed against the 
prosecution. 1928 L. 125. See also 1929 P. 
561 ; 15 L. 407 ; 159 I.C. 898=1934 R. 130. 
The non-production of witnesses cited but un¬ 
necessarily cannot justify adverse inference. 
120 I.C. 606=1930 L. 163. The failure of 
plaintiffs to go into witness-box goes strongly 
against them, ii L. 142=1930 L. 1. Gene¬ 
rally speaking there is a good deal to be said for 
the contention that a suit should succeed on the 
ground that the defendant had not cared to 
enter the witness-box and testify as to the truth 
of his case. But if a defendant is of opinion after 
the plaintiff’s case had been completed that the 
evidence was so discrepant and doubtful as to 
make it impossible for any Court to believe it, 
then if he is so liked to take the risk he is justified 
in not giving evidence. 1940 A.M.L.J. 93 * 
In order to entitle the Court under S. 114, ill. (g)i 
to draw inferences unfavourable to the person 
withholding evidence, the opposite party miisl 
satisfy the Court that such evidence was in exis¬ 
tence and could be produced. 37 C.W^N. 657 
= 35 Bom.L.R. 500=1933 P.C. 87=64 M.L.J. 
413 (P.C.) ; 61 LA. 177=57 M. 443=38 C.W.N. 
669 = 67 M.L.J. I (P.C.) 

Illustration (A).—Where the Grown with¬ 
holds relevant documents in its possession, the 
Court will draw an inference adverse to it. 5 ® 
G. 276= 1923 G. 233. Presumption from rcfu»l 
to take oath. See 2 G.L.R. 476 ; 22 B. 680. But 
see 1929 M. 399 (where the Government failed 
to produce original settlement record but m 
advene inference was drawn). Persons accufc4 
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as to illmtration (t) a bond is in possession of the obligor, but the circumstances of the case 
are such that he may have stolen it. 

CHAPTER VIII. 

Estoppel. 

115. When one person has, by his declaration, act or omission, intention- 
Estoppel. ally caused or permitted another person to believe 

. , ^ thing to be true and to act upon such belief, neither 

he nor his representative shall be allowed, in any suit or proceeding between himself 
and such pers on, or his representative, to deny the truth of that thing. 


NOTES. 

of an offence may not have a very satisfactory 
explanation to offer for the circumstance in 
which they were found and they may prefer 
to say nothing. One cannot in all cases draw 
an adverse inference from the fact that the 
persons accused refuse to give their account of 
what happened. 1937 R. 516. 

Illustration (i). —Where the mortgagor has 
produced the mortgage-deed with the stamps 
punched in the ordinary way, such production 
would raise a presumption that it had been 
paid up, but it would not help to prove that it 
had been paid before a particular date. 144 
I.C. 175=1933 R- 61 (2). [29 C. 334 (P.C.), 
Rel. on]. Presumption of discharge of mort¬ 
gage arising from the mortgagor’s possession of 
the mortgage bond, when rebutted. 105 I.C. 
263 = 53 M.L.J, 205 (P.C.) ; 103 I.C. 481 ; 

121 I.C. 730. Strength of presumption. 29 
N.I..R. 298=1933 N. 379. 

Sec. 115 .—Section is not exhaustive, and 
estoppels are not confined to this section. 15 P. 
721 = 17 P.L.T. 697=165 I.C. 98. The ordinary 
laws of estoppel that arise out of the conduct 
of the principals apply equally well to contracts 
entered into by a District Board through its 
executive officers, with different bus owners in 
respect of their licenses. 1937 M.W.N. 1223 
(2). Estoppel is nothing more than a rule of 
evidence. The Law of India and England is the 
same as regards estoppel. 1933 P. 708 ; 1939 
P. 296=182 I.C. 618. The law of estoppel 
which S. 115 enacts is the same as the English 
law. 65 LA. 75=1.L.R. (193b) M. 360= (1938) 

I M.L.J. 268 (P.C.). A party cannot be allowed 
to approbate and reprobate. Where a person 
with full knowledge of the facts in unmistakable 
terms admitted the waqf nature of a house he 
cannot subsequently be allowed to resile from 
the position. (1938 L. 686, Foil.) 183 I.C. 645 
=41 P.L.R. 342 = 1939 L. 63. Abdur Rahman, J. 
—There can be no estoppel by judgment or 
decree apart from the doctrine of res judicata unless 
the same matter is found to be in issue in the 
former trial as that now in question and unless 
the judgment was rendered on the merits. 1938 

M. W.N. 224 (2) =47 L.W. 374. See also 1940 

N. L.J. 1 = 1940 N. 163. A judgment not only 
creates a right, it works an estoppel. A judgment 
creating a charge on immovable property binds 
not only the parties to the suit but also their 
privies. The term “ privy ” is a term of the 
law meaning a partaker who is not a party, that is, 
in this connection, it includes all who derive title 
to the land, the subject of the charge from one 
who was a party to the suit by the decree in which 
the land' was charged. It follows, therefore, 
that the charge is effective against a bona fide 
purchaser of the land for value without notice 
by rcasoii of the law of estoppel by record. 


I.L.R, (1938) N. 431 = 172 I.C. 949=1938 N 
129. A person claiming the benefit of a general 
estoppel under S. 115 cannot be placed on 
exactly the same footing as a person who obtains 
a transfer from an ostensible owner and claims 
protection under S. 41, T. P. Act. S. 41, T. P. 
Act, no doubt deals with a branch of estoppel ; 
but S* 115 does not impose on the person acting 
on the faith of a representation made to him 
the same duty of making inquiries into the truth 
of the representation as is imposed on a trans¬ 
feree from an ostensible owner by S. 41 T. P. 

^934 O* 460. See 20 
C. 296 (P.C.) ; 46 A. 728 (P.C.). As to con¬ 
ditions of applicability, see 138 L.C. 552. See 
also 1932 A. 643. A mere representation of 
intention cannot be the basis of estoppel. 1938 
C. 172. The term “representative” in S. 115 
is not limited to a gratuitous transferee or to a 
subsequent transferee for value with notice. It 
includes a bona fide assignee for value without 
notice of the circumstances creating an estoppel. 
1934 M. 302=66 M.L.J. 563. Estoppel is a 
rule of civil action. There is no estoppel in 
Criminal Law. 40 A. 393=45 I-C. 519. Plea 
open to plaintiffs as well as defendants. 1927 O. 
97. Plea open only to person for whom repre¬ 
sentation was meant, and hence in re declarations 
in sale proclamation only auction-purchaser can 
plead estoppel and not private purchaser from 
judgment-debtor. 1927 C. 34. Where plea of 
estoppel is not set up in the pleadings or issues, 
it cannot be availed of later, because estoppel 
is eminently a matter of pleadings. 119 IC 
152 = 1929 M. 467; 22 C.W.N. 179; 43 LC. 
556=46 P.R. 1918; 44 I.C. 254; 52 I.C 739 ; 
23 C.L.J. 122 ; 16 N.L.J. 248 ; 14 L. 218= 
34 P‘L.R. t 49 ~t 933 L. 179* It is not neces¬ 
sary for the purpose of S. 115 that any fraud or 
deception should be pleaded. If it is found that 
any representation was intentionally made by 
.one party and it was acted upon by the other 
party, the rule of estoppel will apply. 40 P.L.R. 
848=178 I.C. 436=1938 L. 558. See also 41 
P.L.R. 414—1939 L. 538. Where the case is 
one of two competing estoppels, one arising 
out of the execution of a mortgage and the other 
arising out of a judgment in the previous suit, 
the latter estoppel should prevail. In the words 
of Lord Coke ‘ estoppel against estoppel setteth 
the matter at large.” 8 O.W.N. 809=1931 Q. 
263. Under S. 115, a person is estopped only 
when he has by his declaration or act inten¬ 
tionally caused or permitted another person to 
believe a thing to be true and to act upon such 
belief. If a person in suit claims a certain 
status on the strength of the interpretation 
put by him on a certain document, he cannot 
be said to have led the other party to believe 
a thing or act on its belief, for it was open to 
the latter to examine the document and to decide 
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NOTES. 

for liimsrli wliptlirr ti.c iTiUrpretalion put by 
the opposite prtrty wiis rorret t or not. 194 ^ 

O.W.N. t.»33- 1040 R.O. A.W.R. 

(Rev.) 80. ' luciemeiU-debtor not ohjertin^ to 
low pric e of!\'er(isecl in proc lanintion cannot 
complain of it afier sale, ipep 275. Small 
tnu.se suit (ransK rred to orit^inal side- Question 
of title being raiscd-~Issue ot title deleted but 
suit tried ori original side wirlitnit objection by 
plaintifb —I laiiititl not raising (hat (d:»jeeiion in 
grounds of his appeal to Ili»h (.^oiirl—He will 
not be allowed (o do so at later sta^c. 1929 M- 
323. See lo'if) lb 717- to r.b. r. 6f)9. Suit for 
declaration, account.' and ininnetion in Court 
of second cla.s.s Sub-Judge—Objec tion to valua¬ 
tion— I'inding tliai valuation beyond Court's 
jurisdiction—Suit sent to first class Subc’rdinate 
Judge and tried there—Ap|)eal to Higli (V)urt 
by defendant - Objection to forinn not com¬ 
petent —Such an objection taken to the forum 
of appeal is raihcr like approbating and re¬ 
probating. 189 I.C. 836--42 Horn.I,.R. 443 
--1940 B. 242 (As to whctiier S. 92, proviso 4, 
of the Indian Lvidenre Act ran override this 
section). Judgmenl-dcbtor’s right to dispute 
e\ecutability of decree—Adjournment of .sale 
at his instance- on waiver of fresh proclamation— 
Estoppel. 28 L.W. 20. .Anything done by a 
person in his repre.scntative character cannot 
create an estoppel on what is a personal claim 
by him.self by a perfectly dilTen-nt arrangement. 
8 O.W.N. 940- (930 l\C). 249 (i). 'I'he repre¬ 
sentation made by tlie appellant is a ‘ thing ’ 
within the meaning of the section, not being a 
question of law, but a mixed cpiesiion of law and 
fact. 1929 C. 819-33 C.W.N. 873. See ai.\o 
173 I.C. 991 = 1938 (i.W.N. 3.3.3^1938 O. no. 
Rent suit—.Appeal—Death of one of the plaintiffs- 
respondents—Representatives not impleaded— 
Representation by other plaintills that they were 
the reprcsentaiives—riaintifls arc estopped from 
saying that the lower appellate decree was a 
nullity because of the failure to add legal repre¬ 
sentatives of the deceased. 1929 C. 819 33 

C.W.N. 873. V/liere a pe rson oblain.s a release 
from a lial)iliiy upon (he understanding of 
foregoing a definite claim against a third parly, 
that person is estopped from asserting or en¬ 
forcing the claim to llir detriment of the third 
parly. 1930 A. 434 (2). A party having by 
his conduct induced the other party lo make an 
immediate paynu-nl of the decretal amount, and 
having entered into an engagement with him 
which makc.s it impcjssiblc for him lo question 
the decree, is estopped from acting contrary 
10 his undertaking. 1934 844. A held two 

mortgages against the .same properly. Me 
obtained a decree for the sale of mortgaged 
property in a suit brought on the .second mort¬ 
gage. Therein he clearly disclo.sed the cxi.s- 
tcnce of a prior mortgage. In the meantime 
the mortgagor sold the property lo B privately 
and free from incumbrances and the decretal 
amount was deposited in Court. Held, that as 
A had disclosed the c.xistencc of prior mortgage 
and as he did nut know that the property was 
sold privately to Ji free from incumbrances, he 
was not estopped from suing on the prior mort¬ 
gage. 1936 L. 1020. See also 45 C.W.N. 470, 
(Estoppel between mortgagor and mortgagee). 
Mortgagee parting, with tit//! deeds knowing . that 


they are required for effecting a sale — Estoppel 
against mortgagee in favour of purchaser, if 
arises. 1937 M. 195. See also 20 C. 286 (P.C.); 

1928 A. 45,9; 1938 L. 558. If the owner of the 

railway allows the railway represented by its 
manager to deal with third persons as a legal 
entity and to enter into a contract on that 
footing, he cannot, when a suit is brought on 
such contract, assert his position as the proper 
party nor can the railway administration repu¬ 
diate its liability to be sued. 1934 A.L.J. 1093 
— 1934 A. 7.|0. Where during the course of a 
winding up of a company a certain person gave 
an undertaking to the Court that he would pay 
a certain sum of money to the official liquidator 
if the assets of the company, namely, a mill, 
be handed over to him and he obtained possession 
he is estopped from resiling from it. 1930 A. 
330. The admission .of liability under a decree 
obtained against (he ward docs not create an 
estoppel and debar the Court of Wards from 
challenging the validity of the decree on the 
ground that certain formalities under the Court 
of Wards Act not having been complied with 
the decree was not validly obtained. 31 Punj. 
L.R. 749 - 1930 L. 798. In order to sustain the 
plea of estoppel it must be proved that the 
defendants relying on the declaration made by 
the plaiiiiin's, were misled to act to their detri¬ 
ment in such a manner as they would not other¬ 
wise have done. 14 L. 218=1933 L. 179. See 
also 38 L.W. 898=1933 M. 471. Legitimacy— 
Treatment of defendants as members of family 
—No reprc.scntation acted upon by defendants 
—Plainiifl not estopped from questioning legiti¬ 
macy. 142 I.C. 606=1933 L. 412. unless the 
act which the plaintlffi did to his own prejudice 
is referable to the defendant’s representation, no 
estoppel arises. 61 C. 64=151 LG. 334=1934 
C. 441. S. 115 is not exhaustive of the doctrine 
of estoppel by representation. 33 C. 915. See 
also 20 C.W.N. 1335 ; 23 M.L.J. 335 ; 1930 A. 
330. But see 35 C. 904=12 C.W.N. 721 (P.C.). 
There arc three kinds of estoppel: (1) by record, 
sec Evidence Act, Ss. 40 and 44. 39 C.L.J. 40 J 
48 I.A. 49. (2) Estoppel by deed. See 12 L. 

546. (3) Estoppel i/j pais or by conduct which 

is dealt with in Ss. 115-117. To bring a case 
within the section there must be (i) a repre- 
scrUaiion which amounts to an intentional causing 
or permitting belief in another, (2) a belief on 
the part of the other in its truth, (3) the declara¬ 
tion must have caused the other to act on the 
faith of it and alter his position. See 22 C.W.N. 
891 (P.C.) ; 57 I.C. 2G3 ; 39 Bom.L.R. 130. 
See also 1937 L. 272. In the case of an outlay 
of money by a person on another’s land the 
folloNving essentials must co-exist in order to 
constitute acquiescence which would estop the 
true owner. In the first place the person 
incurring expenditure must have made a mistake 
as to his legal rights. Secondly he must have 
spent some money or must have done some act 
on the faith of his mistaken belief. Thirdly the 
true owner must know the existence of his Icgw 
right which is inconsistent with the right claimed 
by person incurring expenditure. Fourthlyt me 
true owner must know of the mistaken belief 01 
the person incurring expenditure. Lastly^ the 
true owner must have encouraged the persoh 
incurring expenditure in his expenditure, ot 
i)i other acts which he has done, oithcr direcUy 



S. 1151 


The Evidence Act (I of 1872)'. 


2535 


NOTES. 

or by abstaining from asserting his legal right. 
I.L.R. (1938) L. 296=177 I.C. 198=1938 L. 88. 
See also‘ii Pat.L.T. 277=1940 P, 438. Where 
the act of building upon the land of another 
is not hona fide, a plea of estoppel by acquiescence 
cannot avail. 15 Luck. 689=1940 O.A. 408= 
1940 O.W.N. 462=1940 A.W.R. (C.C.) 207 
= 1940 O. 164. See also 189 I.C. 735=1940 R. 
172 ; 15 Luck. 619. Where a person knowing 
that another person had encroached upon his 
land by erecting a costly building keeps silent 
and raises no objection to the encroachment he 
is estopped from bringing a suit for po.ssession 
of land encroached upon by that person. 184 
I.C. 826=1939 L. 502. The law of estoppel 
draws a distinction between representations and 
omissions, and omission to speak will furnish a 
basis for estoppel, only when the circumstances 
are such as to throw upon the party sought to be 
bound by estoppel the duty to speak out the 
truth. 44 L.W. 859=1937 M. 158. Before an 
estoppel can take place, it would be necessary 
for the party relying on the same to establish 
that he had been led to do something detri¬ 
mental to his own interests owing to the action 
of the other person. 119 I.C. 337=1929 O. 
494. See also 1937 O.W.N. 423. No case of 
estoppel can be established by a party if it is 
not shown that any action of his was induced 
by any representation or conduct of the other 
party. 32 S.L.R, 340=172 I.C. 981 = 1938 
P.C. 87 (P.C.), In order that a representation 
may operate as an estoppel it must be a repre- 
*sentation of an existing fact and not of mere 
intention or future promises. Also, estoppel 
does not confer any title but is merely a rule 
of evidence which prevents one party from 
denying the existence of a fact which he repre¬ 
sented as existing and upon which represenialion 
another person had been induced to act to his 
detriment, 56 C. 989. The existence of 
estoppel does not depend on the motive or 
knowledge of the person making the represen¬ 
tation and it is not essential that the intention 
of the person representing should be fraudulent. 
A rule of estoppel is purely personal against the 
person estopped and does not create any subs¬ 
tantive right in rem except against the person 
estopped or against his representative. No 
estoppel can ensue on a representation of a mere 
opinion or of a point of law. no I.C. 665= 
1928 A. 459. See also loi I.C. 803. Rule of 
estoppel between mortgagor and mortgagee does 
not apply to a case where the suit is not based 
on the mortgage but is one in repudiation of the 
mortgage. 1937 O.W.N. 237. See also 1937 L. 
272 ; 1937 M. 195. Doctrine of estoppel cannot 
be invoked by the defendant claiming from her 
husband, through whose concealed fraud the 
plaintiff was kept in ignorance of his real rights 
and was in consequences induced to execute a 
release of all his claims. 36 C.W.N. 75^=55 
C.L.J. 420. See also 4 O.W.N. 1019 ; 1937 P* 

280. A statement to found an estoppel should 
be clear and unambiguous. Certainty is essen¬ 
tial. 13 Beng.L.R. 12 (P.C.) ; 26 B. 75 ; 25 B. 
499 > 1926 M. 1052; II O.W.N. 1571 — ^935 
O. 121. See also 161 I.C. 5 * 4 “ ^ 93 ^ * 33 * 

It must be of an existing fact and not of a future 
act. 39 Bom.L.R. I257»i938 R 14®* There 


can be no estoppel when both parties are equally 
conversant with true facts. 23 B. 182 ; 35 B. 
182 (188) ; 48 B. 38 ; 2 P. 585 ; 27 C. 107 
(P.C.) ; 46 P.R. 1912 ; 13 M.I.A. 585 ; 47 
M.L.J. 622 ; 2 L. 88 ; 122 I.C. 871 ; 143 I.C. 
542= 14 Pat.L.T. 189=1933 P. 210 (2); 15 Pat.L. 
T. 596 ; * 9 * I-C. 830 ; 151 I.C. 576= 11 O.W.N. 
1097=1934 O. 460 ; 1940 L. 254 ; or presumed 
in law to be conversant with true facts. 1926 
O. 330; 146 I.C. 873=1933 A. 641. Where 
both parties are perfectly aware of the circum¬ 
stances and merely make a temporary arrange¬ 
ment for their mutual convenience, no estoppel 
arises. 147 I.C. 715=1934 A. 75. Represen¬ 
tation must be of an existing fact, not of promises 
or intention. 42 C. 254; 39 I.C. 385 ; 28 B. 
399 ; 7 Bom.L.R. 184 ; 41 M. 315 ; 34 M.L.J. 
463. See also 1937 N. 402. Where a person 
who has bot been appointed executor of a will 
either expressly or by implication, describes 
himself as an executor under a mistake about 
his legal position, this would not make him an 
executor or raise an estoppel against him. 183 
I.C. 885=12 R.P.C. 78= *939 O.L.R. 586= 
*939 P*C. 238 (P.C.). Recital of receipt of 
consideration in deed does not operate as estoppel. 
49 A. 707. See also 1926 L. 471. When a recital 
is intended to be a statement which all the 
parties to the deed have mutually agreed to 
admit as true it is an estoppel upon all. But, 
when it is intended to be the statement of one 
party only the estoppel is confined to that 
party and the intention is to be gathered from 
construing the instrument. The recital however 
cannot operate as against a third party. 1933 p. 
708. .Stfg 19 P.L.T. 421 = 1938 P. 431. The 
onus of establishing facts giving rise to estoppel 
rests on the party pleading it. 1924 P.C. 212. 
There can be no estoppel on a point of law. 21 
A. 285 ; 20 N.L.R. 162 ; 30 C. 883 ; 35 M. 
75 ; 44 M. 421 fP.C.) ; 1929 P.C. 32 ; 140 I.C. 
687=1932 P. 267. See also 178 I.C. 288=1938 
L. 868. Dispute between co-operative society 
and its member referred to arbitration under 
Society’s bye-law—Bye-law making award final 
and not open to appeal—Society cannot challenge 
validity of bye-law and claim right of appeal. 
168 I.C. 483=39 P.L.R, 460=1937 L. 673. 
Where a municipality owing to some mistake 
failed to recover a particular tax, it cannot be 
pleaded that they are estopped from recovering 
it, when they later on make attempts to collect 
it. The plea cannot enable a defendant to 
escape from a statutory obligation. 1939 N.L.J. 
265=1939 N. 195. Counsel waiving objection 
as to limitation does not estop his client from 
raising the same. 178 I.C. 288=1938 L. 368. 
See also 1938 R. 376. The question as to what 
is the proper basis for the valuation of a suit 
under O. 21, r. 63 of the C. P. Code by an 
unsuccessful claimant whether it is the amount 
of the decree sought to be executed or the value 
of the property sought to be proceeded against, 
is one of law and a party who has acted in the 
lower Court on one basis is not precluded from 
maintaining the contrary in the appellate Court. 
55 A. 3*5= *933 A. 249 (F.B.). If in a proceed¬ 
ing under O. 21, r. 58, C. P. Code, the decree- 
holder omits to raise the plea that the proceeding 
ought to be under S. 47, C. P. Code, and not 
under O. 21, r. 58, he is not thereby estopped • 
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A intentionally and falsely leads B to believe that certain land belongs to A, and thereby 
induces B to buy and pay for it. 

1 he land afterwards becomes the property of Af and A seeks to set aside the sale on the ground 
that, at the time of the sale, he had no title. He must not be allowed to prove his want of title. 


NOTES. 

from pleading that in defence in a regular suit 
filed under O. 21, r. 63. 1934 A. 699. Acquies¬ 

cence in an invalid and illegal objection does 
not bind the plaintiff or prevent him from 
exercising his right. 1933 S. 258. Nor does 
c.stoppel arise where statement is due to a 
mistake, e.g.. a policy began ])y stating that A 
had paid the company a certain sum by way of 
premium. //cW, that the existence of these 
words in the policy docs not prevent the company 
from as.serting that the premium was not in 
fact paid. 1934 343 * *938 A.W.R. 

16=1938 R.D. 4. Where in enhancement pro¬ 
ceedings relating to a holding, the landlord, 
misled by the patwari’s entry, described the 
tenant as also the tenant of an adjacent piece of 
fallow land, he is not, on that account precluded, 
from contesting the status of the occupier and 
from bringing a suit that the defendant was 
not a tenant of the fallow land. 14 L.R. 68 
(Rev.)=i7 R.D. 62. Where certain payments 
by way of bazaar dues are made by the defendants 
in ignorance of their legal position,, that cannot 
estop the defendants from cjuestioning the right 
of the plaintiffs to recover such dues. Further, 
there can be no estoppel against a statutory 
provision. 190 I.C. 143=1940 A.W.R. (C.C.) 
357=1940 O-A- 748=1940 O.W.N. 782=1940 
O. 409. There can be no estoppel where a 
man misconceived the legal effect of an order 
which was of no legal force. 27 M.L.J. 465. 
Where two persons not eligible for marriage 
live as husband and wife, the marriage not being 
valid cannot be supported by an estoppel. 
Opinions on the legal effect of an adoption is 
not a “thing” within S. 115. 46 P.R. 1912 
= 13 I.C. 482. No estoppel against a statute. 
1937 P.C. 114 ; 40 C.W.N. 341 ; 146 I.C. 482 
= *933 O. 542 (F.B.) ; 15 P.L.T. 661 = 1934 P. 
666 (F.B.) ; 52 I.A. 126=52 C. 408 = 49 M.L.J. 
136 (P.C.) ; 49 C. 507 ; 2 R. 459 ; 19 M. 200 ; 
44 M. 187 ; 38 M. 519 ; 38 B. 709 ; 22 C.W.N. 
894 ; 36 C. 920 ; 1930 N. 191 ; 1929 M. 622 ; 
56 C. 252 ; 53 B. 676 ; 58 I.A. 58=10 P. 481 
=60 M.L.J. 441 (P.C.) ; 58 C. 1453; 12 L. 
367; 27 A.L.J. 889=115 I.C. 642 ; 21 B. 399; 
7 S.L.R. 58. But see 15 P. 589=1936 P. 417 
(S.B.) ; 1937 P.C. 114 ; 1938 d. no. A 
promise not to eject against the express provisions 
of law cannot operate as an estoppel. 1940 
R.D. 239=1940 A.W.R. (B.R.) 144. When, 
therefore, a mortgage is void under the Jaw, 
there is no rule of estoppel which prevents the 
mortgagor from pleading and proving the fact 
of the mortgage being void. 11 O.W.N. 1571 = 
1935O. 121; 1671.0. 79= *937 0.431 ; I.L.R. 
(1938) A. 7 * 4 -= *938 A. 418 (F.B.). (Din'crcnt 
allegations as to nature of same mortgage— 
Simple or usufructuary). See also 38 C.VV.N. 
459 = *934 O. 537. (Co-operative Societies 
Act) j 1929 M. 622 (the mandatory provisions 
of S, 36, Stamp Act) ; 1930 L. 1034 (Punjab 
Land Alienation Act.) 

Consent decree—Estoppel—Test.— The test 
for determining whether there is an estoppel 


in any particular case in consequence of a decree 
passed on a compromise must depend upon the 
answer to the question “ pid the parties decide 
for themselves the particular matter in dispute 
by the compromise and was the matter expressly 
embodied in the decree of the Court passed on 
the compromise or was it necessarily involved 
in, or was it the basis of, what was embodied in 
the decree ” ? (35 M. 75, Rel on). 1941 L. 116. 

A compromise in contravention of provisions 
of law cannot operate as estoppel. 1936 R.D, 
565. But wlicre in a deed, the term which is in 
contravention of the statute is separable, the 
deed is void in respect of that party only, and the 
rest being severable, estoppels may arise in 
respect of the parts which are good. 63 C.L.J. 
52= 1936 C. 774. A party is not bound by his 
lawyer’s admission on a point of law. 11 C.W.N. 
341; 24 B. 363 ; 1938 R. 376; 1938 L. 868; 
*939 L. 364; *939 L. 303. It is well established 
that a representation on a question of law docs 
not amount to an estoppel. 195 I.C. 428=1941 
P. 276. Estoppel by conduct, see 80 I.C. 994; 
15 A. 119 ; 22 A. 83 ; 18 C.W.N. 420 ; 46 A. 
214; 15 C.W.N. 741 (P.C.) ; 1927 M. 1066= 
29 L.W. 220; 55 M. 40=139 I.C. 684=62, 
M.L.J. 116. See also 140 I.C. 610=34 
L.R. 1252 ; 42 P.L.R. 249 ; 1939 M.L.R. 229 
(Civ.); 10 O.W.N. 58; 10 O.W.N. 201 ; m 
R- 79=*933 R- 52; * 3 *. I-C- 669=1931 M.' 
334 (principle of the doctrine stated). Estoppel 
by acquiescence, see 23 C.L.J. 82 ; 29 B. 580; 
41 C. 771 ; 2 L. 258 ; 2 P.L.J. 600 ; 1927 0 . 
89; Ibid. 66; 61 I.A. 18=12 R. 13=38 
C.W.N. 337 = 66 M.L.J. 239 (P.C.); ii O.W.N. 

379=1934 O, 178. There is a distinction 
between acquiescence and mere quiescence. 
1936 A.M.L.J. 81. 

Estoppel by silence.— See 6 C.L.J. 601 ; 7 
C.L.J. 604; 9 A. 413; 32 C. 359. See also 
31 B. 566 (P.C.). A person is not justified in 
keeping silent when he is aware that another 
person has encroached upon his land and is 
erecting a costly building. He will be estopped 
by his conduct from claiming possession of the 
area encroached upon by demolition of the con¬ 
struction erected thereon. 41 P.L.R. 573. See also 
1940 0.164. Silence may amount to acquies¬ 
cence if it is an omission to act according to the 
circumstances of a particular case.Where a site is 
sold with a condition attached that it should not 
be used as a shop, but it is allowed to be used M 
a shop by the first vendee and his successor 
the sliop is even re-built without any objcctiM 
being raised by the vendor, the latter is estopped 
from raising the objection subsequently. 42 

P.L.R. 133. An admission inferred from conduct 

docs neither amount to an estoppel nor is a 
conclusive proof of the matter admitted, but it is 
certainly a strong prima facie evidence and may 
be conclusive when not rebutted by any w- 
dence. 1939 M.L.R. 229 (Civ.). 
an order for ejectment under S. 6i of 
Rent Act for arrears of rent, the landlord fuel 
a fresh suit for arrears of rent, it operates as im 
admission on the part of the Zanundar that the: 
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defendant is his tenant in spite of the previous 
decree for his ejectment and operates also as 
an estoppel under S. 115 against the landlord 
seeking execution of his ejectment decree. 1941 
R.D. 415. Estoppel by omission, i P.L.J. 16 ; 
24 C.W.N. 269 : 15 M. 303. No estoppel by 
representation of an act to be performed in the 
future. 39 Bom.L.R. 1257=174 1.0.67=1938 

B. 148. Estoppel against a party cannot confer 
jurisdiction on a Court when it had none. 1931 

A. L.J. 715=134 I.C. 236. As between parties 
in pari delicto there can be no estoppel. 23 C. 
962 ; 33 C. 967 ; 35 C. 551 (P.C.) ; 31 M. 27. 
But see 8 C.W.N. 623 ; 32 M.L.J. 488 ; 36 

C. L.J. 391. No estoppel against infants. 25 
C. 616; 26 C. 381 ; 1929 B. 201=55 B. 741. 
Attestation when amounts to estoppel. 49 C. 
334—42 M.L.J. 434 (P.C.). See also 42 C. 876 ; 
36 C. 780 (P.C.) ; 37 A. 350 ; 15 P. 721 = 17 
P.L.T. 697. Attestation of a deed by itself 
estops a man from denying nothing whatever 
excepting that he has witnessed the execution 
of the deed. It conveys neither directly nor by 
implication any knowledge of the contents 
of the document, and it ought not to be put 
forward alone for the purpose of establishing 
that a man consented to the transaction which 
the document effects. Of course, there may be 
cases in which attestation is made in circum¬ 
stances when coupled with other evidence of 

% 

consent and acquiescence in the execution of a 
document, it is relevant to the question whether 
the attesting witness had knowledge of the 
contents and agreed to them. 1937 P.W.N. 
144=170 I.C. 1005=1937 P. 353. Attestation 
by minor—Effect. 1927 R. 108. Attestation 
by legatee.—Effect. 8 L. 181. A party cannot 
take up inconsistent positions, approbate or 
reprobate, to the detriment of his opponent. 
15 C.W.N. 724 ; r6 C.W.N. 736 ; 1929 N. 79 ; 
1930 A. 15. Suit filed in Small Cause Court 
—Defendant’s contention as to jurisdiction— 
Suits represented on original side—Defendant 
estopped from pleading that suit is Small Cause. 
1926 A. 664; 1930 A. 15 (case of appeal). 

Major allowing decree to be passed as minor 
—Estoppel to question decree in subsequent 
suit. 48 A. 661. Even if, in S. 115, the word 
* person ’ includes minors, the general intention 
of adjective law of the legislature as to the rule 
of evidence in this section must give way to the 
particular intention of substantive law in S. 11 
of the Contract Act. A deed executed by minors 
is a nullity according to Indian Law and that 
it cannot be the subject of plea of estoppel as 
against the executant. 31 Bom.L.R. 340=1929 

B. 201. See also 45 C.W.N. 906. Minor exe¬ 

cuting sale deed representing himself as major 
*^No estoppel to plead invalidity of sale. 23 
L.W. 521; 1934 M. 560=67 M.L.J. 257 (case of 
pronote executed by minor) ; 20 P. 13 ‘^“^ 94 * 
P* 433 i ^39 718=1932 A. 710; See also 1926 

N. 491 ; 9 L. 701 = 1928 L. 609 (F.B.) ; 1928 A 
626; 31 Bom.L.R. 340=1929 B. 201; 1936 C. 
567 But the minor is liable to refund benefit 
derived or make good loss sustained by oth^ 
party. But not so, where by using due diligence; 
the vendor could have found out the age of the 
vendor and where, as a matter of fact, the 
vendee knew that a guardian had been appointed 
for the vendor and no fraud was committed on 

aC.M.—318 


he vendee. 150 I.C. 968=1934 L. 304 (i). 
Estoppel is purely personal. 14 C. 406 ; 1928 
A. 459. See also 1937 A. 710 (Agreement to 
abide by statement of third party—Binding 
nature of such statement—Right to challenge— 
Estoppel) ; 20 N.L.J. 209 (non-enhancement of 
assessment of Government land, if operates as 
estoppel against Government.) Equitable es- 
^ toppel. See 37 M. 270 ; 25 C.W.N. 29 (F.B.) 
48 A. 363 ; 58 C. 368 ; 58 LA. 91 = 58 C. 1235 

538 (P.C.) : 1931 A.L.J. 653. 

No Estoppel against statute. —Will in con¬ 
travention of statute—Devisee acting upon it— 
Dispute between co-devisees—Invalidity of will 
—Bar in pleading. See 1938 N.L.J. 181. See 
also 41 Bom.L.R. 170. There is no estoppel 
on a statement of law. 43 C.W.N. 1037=1939 
P.C. 201 (P.C.). See also 1940 O. 409; 
1941 Rang. L.R. 309=1941 R. 234; 1940 

A.W.R. (B.R.) 144. There can be no estoppel 
against an act of the legislature. When therefore 
the legislature has declared that no adoption 
would be valid without a registered adoption 
deed the plaintiff is not estopped by her conduct 
from disputing the validity of defendant’s adop¬ 
tion for want of a registered deed. 1939 A. M.L.J. 
60 (C.) See also 194^ R* 234* The test for 
determining whether there is an estoppel in any 
particular case in consequence of a decree p2issed 
on a compromise, must depc.id upon the answer 
to the question “Did the parties decide for 
themselves the particular matter in dispute by 
the compromise and was the matter expressly 
embodied in the decree of the Court passed on 
the compromise or was it necessarily involved 
in, or was it the basis of what was embodied in 
the decree ?” 42 P.L.R. 749 ; I.L.R. (1940) L. 
352=1940 L. 100; 1941 L. 116 {See also 
35 M. 75, Rel. on.) A compromise entered into 
in contravention of the provisions of law cannot 
operate by way of estoppel as there can be no 
estoppel as against a state.. See also 18 P.L.T. 

43 ^! >938 R.D. 565. In case of a statute 

enacted for the benefit of a section of the public, . 
that is, on grounds of public policy, where the 
statute imposes a duty of a positive kind, not 
avoidable by the performance of any formality 
for the doing of the very act which the party 
suing seeks to do, it is not open to the opposite 
party to set up an estoppel to prevent it. This 
conclusion must follow from the circumstances 
that an estoppel is only a rule of evidence by a 
party to an action ; it cannot therefore avail 
in such a case to release the party suing from 
an obligation to obey such a statute nor can it 
enable the opposite party to escape from a 
statutory obligation of such kind on his part. 
It is immaterial whether the obligation is onerous 
or otherwise to the party suing. The duty of 
each party is to obey law. 1937 M.W.N. 663 
= ^937 F-C. 114 (P.G.). An ultra vires statute 
cannot be validated by acquiescence, but an 
acquiescing party may be estopped from ques- 
tioning it. 1939 N. 44=1939 N.L.J. 439. 

Every body is supposed to know the law or at 
least to have as much opportunity of knowing 
the law as another so that a wrong belief on a 
point of law cannot strictly be said to be caused 
by a misrepresentation on the part of another 

173 I.C. 991 = 1938 O.W.N. 355=1938 O. no. 

Doctrine of Estoppel and AcoyiESCENCE ,• 
DISTINGUISHED. The doctrinc of acquiescence 
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is only another phase of osloppel. I he foun¬ 
dation of the doctrine ot estoppel and acquies¬ 
cence is that one party has made to tlie other 
representations whidi were intended to be and 
were in fact acted tipon by that other spending 
money or doing an act which he would not have 
otherwi.se done, width involved expenditure or 
a change of pc'sition. In the ra>e of estoppel 
the material representations are active, while 
in the case of acquiescence the representations 
are to be inferred from silence. 'I he doctrine 
of acquiescence al.'^o goes by the name of the 
doctrine of standing by. If an owner of land 
finds another pei^on trespassing upon his land 
and building on it : mere silctuc or inaction 
on his part at the time will not be sufficient 
to .support a case of acquiescence. Merc 
silence or mere inaction cannot bo construed 
to be a repre!5cnfation. To support a case of 
acquiescence there must be sometliing more 
than mere silence or inaction. Inaction or 
silence in circum.stanc es which acquire a duty 
to speak is tlie foundation of the doctrine. When 
inaction or silence would amount lo fraud or 
deception, then and then only can the doctrine 
of standing by or acquie.scencc be applied. The 
party seeking tlie aid of the doctrine has to 
prove (i) that he made a mistake of his legal 
rights ; (2) that he expended mon<‘y or did some 
act on the faith of llic mistaken belief; (3) that 
the legal owner or possessor of the legal right 
knew of his own right which is inconsistent with 
the right claimed by the parly relying on the 
doctrine ; (4) that the possessor of the legal 
right knew of the mistaken belief of the otlier ; 
and {5) that the legal owner encouraged the 
other parly in his expenditure of money or in 
the other arts, either directly or by abstaining 
from as.serting his legal rights. 40 C.W.N. 1370 
= 1936 C. 711. Ste also rc)37 M. 158 ; .^8 L.W. 
908 (Representation as to authority of widow 
to adopt) ; 1937 O.W.N. 330 ^167 I.C. 870-^^ 
*937 O. 226 ; 1937 O.W.N. 252-^ 167 I.C. 414 
= 1937 O. 263 ; 38 P.L.R. 93 i=^i 93 ^> I- i 
15 P. 721 = 17 P.L.T. 697 - 163 I.C. 98. Acquie.s- 
cence which will deprive a man of his legal 
rights must amount to fraud. A man is not to be 
deprived of his legal riglits unless he has acted 
in such a way as would make it fraudulent for 
him to set up those rights, 1941 O.W.N. 1021 
= 1941 O. 611. A person though not a parly 
to the litigation tlial effected a division of holding, 
has ncverthclc.ss profited from it and has all along 
abided by it, cannot later on seek lo question 
the division of holding on the ground that he 
was not a party to that litigation. 1941 A.W.R. 
(Rev.) 924=1941 O.A. (Supp.) 798=1941 R.D. 
813. 

Equitaiile estoppel. —\’oid lease—Tenant 
putting up structures hona fide —Right to value 
thereof. 37 C.W.N. 473=1933 C. 612. See 
also 170 I.C. 9.14=1037 A.L.T. 783=1937 A. 
512; 1937 O.W.N. 332 = 1937 O. 263. No 
plea of equitable estoppel can be maintained 
against a statute. 152 I.C. 308=18 R.D. 390. 
As to part-performance, see 39 M. 509 (P.C.) ; 
42 C. 801 ; 40 M. 1134. One’s own fraud 
cannot be pleaded. 1929 A. 237. Fraud com¬ 
mitted upon creditors. Judgment-debtor is 
^topped. 1930 M. 298. Admissions do not 


operate as estoppel but they must be explained 
by persons making them. 1929 E. 748. The 
mere fact that the purchaser from the guardian 
of a minor of properties belonging to the minor 
took a letter from the minor stating that there 
was necessity for the alienation does not estop 
the minor from impeaching the sale, so long 
as it is not shown that the minor caused or 
permitted the vendee to believe that necessity 
existed. 113 I.C. 175 (2)= 1929 N. 211. Co¬ 
sharer intending to sell share—Other co-sharer 
r( fusing to purchase—Right of pre-emption not 
assented—Vendee induced to purchase—Failure 
to give notice under S. 14, Agra Pre-emption 
Ac t—Other co-sharer is estopped. Where cer¬ 
tain members of a Hindu joint family, who were 
fully aware that the suit mortgages had been 
attached and put to sale in execution, did not 
raise any objection to the attachment or sale. 
HcUU that the conduct of the member constituted 
a clear representation to the decree-holder and 
auction-purchasers that they had no objection 
to the sale and that they could not sue to set 
aside the sale. 10 O.W.N. 5 S “*933 > 

1929 A. 331=31 A. 820. See also 27 A.L.J, 
526 ; 16 Mys.L.J. 32 = 42 Mys.H.C.R. 669. 

In a land acquisition proceeding, the owner of 
land received compensation for the use of the 
minerals under his land by the Government for 
the construction of a bridge. It is no estoppel 
against the owner suing for declaration of his 
right to the remaining minerals after the com¬ 
pletion of the bridge. 8 P. 742. Prior transferee 
allowing subsequent purchaser to build on land 
—Negligence of prior transferee to take neces¬ 
sary steps to protect himself—Estoppel to asser¬ 
tion of title. 6 R. 643= 1929 R, 17. The mere 
attestation of a deed by a party does not estop 
him from asserting that he had not the know¬ 
ledge of the contents of the document or that 
he was not bound by the recitals in the docu¬ 
ment, But if the person attesting asserts the 
facts that arc stated in the document he is 
estopped. 116 I.C. 716; 54 M.L.J, 254. Se9 
also 107 I.C. 20=1928 P.C. 20 (P.C.). The 
attestation by the reversioner of an alienation 
by the widow cannot be taken as presumptive 
proof of necessity where the document con¬ 
tained no recital of the purpose for which the 
money was required. 145 I.C. 862=1933 M. 
637 = 65 M.L.J. 282. Attestation docs not fix 
an attesting witness with knowledge of the 
contents and is no estoppel. 9 L. 224. Also 

*933 E. 3 f>* = *4 E. 369; 145 EC. 746=*933 
E. 703 ; 38 P.L.R, 416=165 I.C. 997 = *936 L. 
97^1 ; *937 P' 353 * Where an attesting witness 
is present at the transaction and attests the 
deed having heard its contents he is estopped 
from challenging the right of the transferee. 
150 I.C. 765=1934 P. 93. See also 15 P. 7 ^* = 
17 P.L.T. 697=165 I.C. 98. Company assessed 
to company’s tax by Municipality-—Letter by 
company's agent to Municipal Council ^uming 
validity of assessment—Suit questioning the 
legality of the assessment—Miantainablc No 
estoppel. 1929 M. 146 (2) = io8 EC. 216. 
Parly is taking advantage under partition estopp¬ 
ed from setting up plea of impartibility. 1929 
C. 577. Person not included in the cause-title 
but claiming to be party, taking^ steps for 
securing some relief to himself, He is estopped 
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NOTES. the transaction. 7 Mys.L.J. 112. Father pur- 

from contending that he was not made a party. chasing and recording property in son’s name' 

in two is not estopped from pleading that it is not thd 
suits were intended to stand or fall together son’s, if the party pleading estoppel knew or 
quaere, whether it is possible for one of the parties would on inquiries, have known that it was 
to the orders to stand by the order in one suit acquired with the father’s money I L R (1026) 
wWle repudiating the order in the other. 1929 N. 65= 165 I.C. 350= 1936 N. 185. Permitting 
F.U. 289=^57 M.L.J. 429 (P.C.). For purposes another to build on land—Suit to recover pos- 
of estoppel, an order by consent, is as effective session of land built upon is not maintainable— 
as an order of the Court made otherwise than Plaintiff estopped only entitled to a fair rent— 
by consent. In other words the only difference Rule in Ramden v. Dyson, applied. 21 Bom 

between an order made by consent and one not L.R. 1310. See also 1937 O. 226 A pre^ 

so made is that the first stands unless and until emptor, partv to suit by village landlords chal- 
it is discharged by mutual agreement or is set lenging sale—Sale conferred by compromise 
aside by an order of the Court; the second decree—Estoppel. 33 C.W.N. qo (P C ) Where 
stands unless and until it is discharged on there was no evidence of any detriment to the 

appeal. A consent order, even where it has appellants as a consequence of the silence of the 

been obtained by fraud or mistake, is not a respondent or which had caused the appellants 

position in any wav and there 

effectively set aside. {!bid.). A party to a was no conduct amounting to a representation 
consent decree is estopped from going behind intended to induce a course of conduct on the 
the terms to which he has voluntarily submit- part of the appellants. Held, that there was no 

ted on the ground that the decree was wrongly question of estoppel. 163 I C 2qtt=-44L W 128 

passed 26 S.UR. 395. ^0 ^ *3 L- 70= = 1936 P.C. 193 (P.C.). A mere silrace cannot 

1932 L. 281. Estoppel by conduct—Mortgage operate as an estoppel unless it is established 
amount tendered by purchaser of equity of that there was a duty to speak. iiqlC 882’ 
redemption—Refusal to accept—Interest ceasing 28 N.L.R. 227= 140 I.C. 390= 1932 N 163 • ia8 
to run—Claim to recover interest—Maintain- I.C. 546=38 C.W.N. 344^= looi p r fio ?p rv 
ability. 29 L.W. 220=56 M.L.J. 255. Where See also 1937 M. 158=168 I.C. 842=44 LW 
a lease was executed by the Nawab in contra- 859. Case where the Collector sent a leiter 
vention of the Murshidabad Act, held, that he intimating to the mortgagee that the entire debt 
was not estopped from denying the validity of has been paid off, the mortgagee did not inform 
the lease. 56 C. 252=1929 C. 433. Lease the Collector that a portion of the debt yet 
contrary to B, T. Act—Lessor’s plea of invalidity remained unpaid. Tenant making grave on 
—Maintainability. 1928 C. 156. Void alie- abadi—Zamindar’s servants standing by and 
nation of khoti land to mortgagee—Mortgagor not objecting—No acquiescence. 1929 A. 386 
can resile land sale. 53 B. 676=31 Bom.L.R. =115 I.C. 628, Widow making gift of her 
778. Although the transfer of property for an deceased husband’s property to her daughter 

immoral object is void, still in a suit and daughter’s husband jointly^_Daughter ac- 

for the recovery of the property by ti e quiescing for less than 12 years in the position 

transferor, held, the principle of equity that her husband was co-owner of that property 
enunciated in Ayerst v. Jenkins, L.R. 16 Eq. 275, does not constitute estoppel so as to deprive her 

would prevent the Court from giving aid to a reversionary right. 1929 M. 467. Where a 

person guilty of immoral conduct to recover the house left by a Hindu father is mortgaged by 
property on the ground of public policy. 35 his son and the widow of the deceased has signed 
Bom.L.R. 345=1933 B. 209. A purchaser of the mortgage deed after hearing its contents 

mortgaged property at a sale in execution of a fnd as token of consent, the widow has acquiesced 

decree is estopped from denying the validity in the transaction to the extent of surrendering 
of the mortgage if the mortgagor himself could her rights of residence and maintenance she is 
not be permitted to deny its validity. 139 I.C. estopped from claiming those rights against 
695 (36 A. 141, Foil.) ; 15 P- 721 = 17 P;L T. the mortgagee. 1941 Pesh. 17, Acceptance of 
697=165 I.C. 98. Evidence—Inadmissibility beneht —Compromise decree —Money paid under 
of, by reason of prior decision—No estoppel by —Party repudiating other terms—Permissibility, 
reason of. 1929 P. 32. Estoppel against 35 P.L.R. 315=1934 L. 423. See also 42 P.L.r! 

a Mahant whether can be got rid of by a suit 61 = 1940 L. 100 ; 42 P.L.R. 749. Where an 

brought by him formally in the name of idol. amendment of plaint is allowed by the Judge on 
56 M.L.J. 636. Where in a usufructuary mort- payment of costs, the acceptance of the costs 
gage deed the recital states that the plaintiff by the defendant without protest precludes 
is mutwalli of the wakf, the property of which him from contesting the validity or the order, 

is the subject-matter of the mortgage and the Per Lort Williams, J. (Chose, J,, contra). 61 C. 

document is acted upon and possession is trans- 433=38 C.W.N. 488=1934 C. 554. A party 

ferred and sums of money are received by the can challenge the validity of the compromise 
plaintiff, the document amounts to a repre- when he has not taken advantage of the benefit 
sentation that the plaintiff as mutwalli is com- thereunder. 1928 C. 334. See also I.L.R. (1938) 
petent to make that transfer and he is therefore, 2 C. 266=42 C.W.N. 701 = 1938 C. 500. Double 
estopped from denying its validity. 1935 A.I/.J. remedies—Election of one—Estoppel as to the 
217=1934 A.W.R. 275. Where the wife other remedy. 19288,40. Where a man has 
acquiesced in her husband’s acts and allowed an election between several inconsistent courses 
him to deal with the property as his own and of action, he will be confined to that which he 
derived benefit therefrom, held, that she could first adopts ; the election if made with the 
not be permitted to turn round and impugn knowledge of facts, is in ■ itself binding, ^ Th6 
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election must be, however, a voluntary act, 
not forced upon him by circumstances oyer 
which he had no control and notwith<:tanding 
his protest. 59 C. 1464 -36 C.W.N. 055 - 
a subsequent suit for rectification of the instru¬ 
ment of guarantee, held, that, having elected 
to take their chance of succeeding upon tlie terms 
of the instrument as it stood, the sureties were 
estopped from reagitating the que.stion on the 
basis of the verv ground which they had waived 
on the former occasion. fif) C. 985—1032 C. 
889. Where a partv has asserted a certain posi¬ 
tion in a previous litigation, he cannot agitate 
the matter on the as<:umption of fre^h fact 
against persons who v.'ere parties in tlie previous 
suit. 106 I.C. 484. See also 40 P.L.R. 243 — 
1938 L. 525. As between the same litigant.s 
one party cannot defeat the claim of the other 
by a plea negativing a contention advanced by 
him successfully in a former suit. A party who 
has obtained an order of the Court and has 
succeeded under it cannot after he has enjoyed 
a benefit under that order sav that it was valid 
for one purpose and invalid for another. 144 
1.0.50=19338. 119. . 9 fe 14 I..R. 281 (Rev.) 
= 17 R.D. 404. Inconsistent pleas—Execution 
proceeding—Nature of property—Prior state¬ 
ment of judgment-debtor—Binding effect. 150 
I.C. 141 = 1934 A. 430. Husband and wife— 
Party once affirming marriage cannot subse¬ 
quently object to it. 30 Bom.E.R. 523- 1928 
B. 279. Wliere the ancestor of a reversioner 
had admitted the execution of a sale deed by a 
Hindu widow who was a pardanashin lady but 
her knowledge and understanding of the docu¬ 
ment was nowhere admitted, the reversioner 
was not estopped from pleading want of proper 
understanding of the transaction by the execu¬ 
tant. 10 O.W.N. 147 -^933 O. 170 (2). The 
facts that the reversioner to the estate of a widow’s 
husband had received some items of property 
from the widow in consideration of relinquishing 
his reversionary' right to the remainder and 
that his son, himself inherited those items which 
the father had received, could not operate as 
estoppel against the son from questioning the 
subsequent alienation by the widow in favour 
of others. 1933 M. 637=65 M.L. J. 282. Re¬ 
versioners cultivating under the alienees from 
the widow and getting contribution from 
them for building a common well and such act, 
while widow' is living is insufficient to establish 
admission of alienees’ title. 192B L. 6. The 
Official Receiver is not bound by the admission 
of the validity of a mortgage executed by the 
insolvent by some of his creditors; nor is he 
precluded on that account from applying under 
see. 54 to have it annulled as a fraudulent pre¬ 
ference. 34 P.L.R. 436=1933 L. 354. An 
executor who has entered upon his duties as 
such is estopped from pleading immunity from 
his obligation as executor, on the ground that no 
probate has been taken out by him. 59 M.L.J. 
596. The question of the proper construction 
to be placed on a deed is one of law and there 
can be no estoppel by a pleading of law, 2 
O.W.N. 1052. Where in a probate proceeding 
a dispute as to genuineness of the will w'as 
referred to arbitration and no objection as to 
the award was taken but in appeal the point as 


to illegality of the reference to arbitration was 
raised, held^ that the point could be raised and 
the doctrine of estoppel was not applicable. 
1930 A. 840. Son joining in sale-deed by father 
in ignorance of legal rights whether estopped. 
See 1927 A. 838. Sunni Mahomedan conveying 
more than third of the estate by will—Attesta¬ 
tion by heir—Whether estopped. 6 R. 542. 
There cannot be any estoppel on a point of 
law going to the jurisdiction of the Court. 1928 
L. 802. Person taking possession of property 
as mutawalli—Wakf discovered to be void— 
Person estopped from saying property was his. 
1928 C. 130. See also 1939 L. 63. Though by 
reason of having accepted certain benefits under 
an ekrarnama wrongfully disposing of properties 
belonging to a wakf, a minor may be estopped 
from questioning the validity of the ekrarnama 
in his personal capacity, it does not preclude 
him in the capacity of mutawalli to sue for the 
recovery of the properties of the endowment 
wrongfully disposed of under the ekrarnama. 36 
C.W.N. 972. A Burmese wife refr^ned from 
making any claim in her husband’s payin pro¬ 
perty but referred to it as her husband’s property 
and attested the mortgage-deed, and made pay¬ 
ment of interest thereon. Held, her conduct was 
definitely calculated to induce the mortgagee to 
believe that she had no interest whatsoever in 
the land and that she cannot subsequently come 
forward and claim that she has an interest in the 
mortgaged property and that the decree obtained 
by the creditor is inoperative against that 
interest. 1934 R. *7- Where during the life¬ 
time of the mother, the daughters who were in 
possession effected a partition of certain proper¬ 
ties and the parties enjoyed the properties in 
pursuance of tliat arrangement but its validity 
was sought to be questioned after the death of 
the mother by the executants themselves. Held^ 
that they were estopped from doing so. 1930 
A. 687=1930 A.L.J. 688. Conduct—Adoption 
made under settlement deed—Validity of adop¬ 
tion—Party bringing about settlement and adop¬ 
tion, if can question. 153 I.C. 102 = 1935 M. 
141. A mere presence at an adoption ora 
mere acquiescence in an adoption docs not 
create an estoppel, so as to preclude the jxr- 
son present or acquiescing from challenging 
the adoption afterwards, when there is no 
representation made as to any matter of fact 
on the strength of which the act of adoption 
can be said to be made and especially 
the parties arc labouring under a mistake of 
law. 39 Bom.L.R, 599. As to estoppel by 
conduct, jrr also 1940 Bom. 242=42 Bom.L.K. 
443; 1940 Cal. 60; 1940 Lah. 100=42 P.LjK. 
61. An estoppel docs not arise against the 
of a promissory note, by the mere fact tha 
after discharge by satisfaction at or alter 
maturity of the note, the piece of paper or 
“waste paper” which once had but has 
negotiable quality is left with the payee and he 
passes it off on others as if it were still a nego 
able instrument. 1933 M. 300=64 M.L.J. H • 
Where persons to be sued arc majon ® , 
brought without their knowledge against tlicm 
on the footing that they are minors is wrong, 
and the guardian ad litem appointed to repr 
them has no legal standing, to act for them m 
the suit and his admission of liability is 
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binding on them. Such persons if they were 
not aware of the suit until after the decree in 
the suit was passed are not estopped from con¬ 
testing the validity of the decree even if they 
became aware of the execution proceeding and 
did not come forward to prosecute their claims 
then. 1938 R. 468. 

Landlord and Tenant. — See 1939 Pat. 296. 
The acceptance by the landlord of rent at 
uniform rate does not by itself raise any estop¬ 
pel against the landlord, because there is no 
representation thereby that it would confer 
permanent tenancy on the lessee. 58 B. 419= 
36 Bom.L.R. 359—*934 IB. 194. Where in rent 
receipts given by the agent of the Zamindar, the 
tenants are described as occupancy tenants, in 
the absence of evidence to show that the agent 
had power to confer occupancy rights, the 
Zamindar is not estopped from asserting that 
the tenants had no occupancy rights. L.R. 3 A. 
517 (Rev.). See also ig^g R.D. 135; 1941 R.D. 
678. In order that a tenant may raise the plea 
of estoppel as against his landlord, there should 
be a representation believed in by tbe tenants 
and in the second place it must be a case con¬ 
sistent with the document under which the 
tenancy wat created. Where the alleged repre¬ 
sentation was contrary to the terms of the 
document between the parties, held, that the plea 
of estoppel was not available. 37 C.W.N. 643= 
*933 G. 682. See also 1937 R.D. 256; 1936 R. 
D. 541; 1940 R.D. 488=1940 O.A. 1017. The 
granting of receipts in the ordinary course of 
business by a landlord to * his tenant is not an 
admission of such a formal and deliberate 
character as to prevent the former from deny¬ 
ing the relationship of tenancy. L.R. 4 A. 
174 (Rev.). Where a Zamindar took naza- 
rana and admitted the tenant into land pend¬ 
ing the execution of a lea.se deed, he is estop¬ 
ped from denying that he had admitted the 
tenant into the land with the intention of 
giving a lease. L.R. 3 A. 543 (Rev.). The 
fact that a registered lease was not given 
does not affect the question. L.R. 3 A. 543 
(Rev.). See also 16 R.D. 518; 1940 R.D. 224= 
1940 A.W.R. (B.R.) 85; 1940 R.D. 197=1940 
A.W.R. (B.R.) 65. Tenants recorded as occup¬ 
ancy tenants by order of Collector and treated 
as such for over 28 years—Subsequent suit for 
declaration that they were only statutory ten¬ 
ants—Non-maintainability. 14 L.R. 135 (Rev.) 
= 17 R.D. 174. See also 1941 R.D. 415=1941 
A.W.R. (Rev.) 475. Landlord and tenant— 
Estoppel—Suit for rent—Money decree—Execu¬ 
tion proceedings taken as if the decree was a 
rent decree—Objection to the form of execution 
proceedings not taken by the tenant—Effect— 
Tenant not barred from contending afterwards 
that the decree was only a money decree—No 
estoppel, rig I.C. 882. See also 1939 R.D. 135 
= 1939 A.W.R. (B.R.) 149. Agreement to pay 
enhanced rent—^Failure to register as required by 
Agra Tenancy Act—Tenant continuing to pay 
rent—No estoppel from asserting in a subsequent 
proceeding that rent was payable only on the 
old scale. 13 R.D. 859. Covenant against 
alienation—Transfer recognised by lessor-— 
Effect. 192^ C. 228. Permanent lease of 


vatan lands—Succeeding vatandar receiving 
rent for ratifying lease—Suit in ejectment— 
Estoppel. 31 Bom.L.R. 218. also 

* 93 « E. 435. Though a tenant can never be 
estopped from claiming occupancy rights in 
respect of land in an estate by reason of the 
btatute fie will be estopped from saying that 
he land is an estate. If he has previously 
taken it on the footing that it is not an estate 
It may be that the estoppel extends only up to 
his surrendering vacant possession; after he 
surrenders, he may agitate any question he 
likes But he cannot keep the possession which 
he obtained by representing that he will not 
claim the land to be in an estate, no I.C. e;?? 

= 1929 M. 529, Grant of permanent lease by 
holder of ganti interest—If estopped from saying 
that he was mere ryot-Purchaser at execudof 

estopped. 1928 C. 87. Landlord 
allowing exproprietary tenant to continue in 
possession after ejectment is estopped from 
denying status of the tenant. 14 R^. 502; .5 

K.D. 39. A usufructuary mortgagee cannot 
deny the title of the mortgagor^a^ set up 
adverse possession unless he actually leaves the 
holding and enters under a different status. . ig 
I.C. 568=1929 A. 305. Mortgagee not to 

question mortgagor’s title—Hindu widow effert 
mg mortgage for 99 years-Same cannot be' 
impugned by mortgagee—Widow to be nre 
suraed to d^l with property as owner. 1028 B 
380-114 I.C. 377. Where a mortgagor refused 
possession when according to the terms of the 
contract he was bound to give possession, the 
mortgagor is precluded from asserting that the 
property is not liable to sale in satisfaction of 

.y« eto4i M. 259 (F.B.). Where a person fdl 

mils his character as mortgagee in civil suit he 
cannot subsequently in a revenue suit olead 
th« he was not mortgagee but a proprietor. 15 
R.D. 94. See also 14 L.R. 281 (Rev.)] 17 R 
404. A muafidar who has mortgaged his muah 
plots cannot assert against the mortgage hiTown 
want of title. .928 O. 336. A person creaZg 
a charge or a mortgage is estopped from saZf 
that he IS not entitled to creatLhe chargrof 
mortgage on the property. 31 Bom.L.R. I39” 

119 I.C. 186=1929 B. 227. Although if a 
person went into possession of properties in 
pursuance of the direcUons containSl in a v^l 
conferring a life-estate on him, he may be es¬ 
topped from denying the title of the remainder, 
man^, a person who entered into possession after 
his father s death without any title at all cannot 
be affected by any estoppel to which his father 
might have been subject, because his father had 
nothing to pass to him and he took nothin^ 
through his father. The mere fact that he w^uW 
have succeeded as heir to his father if his 

had left an heritable estate does no make ^ 

a privy of his father for the purpose of^e ^ 
of estoppel laid down in Board v. Board 
9 Q.B.D. 48; 59 LA. 268=1932 P C ri, 

M L.J. 336 on this section 

A.L.J. 971 = 1932 P. C. 255=63 MIT 

(P.C.). Estoppel by conduct-AdonHn^ 

Widow acting in pursuance of twwer 

in will and adopting boy—ReDresenta?"**^'^ 

conduct-Change of positioniwiU fol^"dl£ 
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ii6. No tenant of immovable property, or person claiming through such 

tenant, shall, during the continuance of the tenancy, 
Estoppel of tenant; and of permitted to deny that the landlord of such tenant 
licensee of person m posses- beginning of the tenancy, a title to such 

immovable property ; and no person who came upon 
any immovable property by the licence of the person in possession thereof 
shall be permitted to deny that such person had a title to such possession at 

the time when such licence was given. 


NOTES. 

valid as such—Widow estopped Iroin question¬ 
ing validity of adoption. 1933 M.U.N, 1148. 
Change of position—Family arrangement-— 
Mahomedan wife renouncing of rights of inheri¬ 
tance—Binding nature of arrangement. 10 O. 
W.N. 201 = 19330. 142. Omisdon to object— 
Arbitration—Clause for reference in voidable 
contract—Contract treated as valid and refe¬ 
rence and award made—.Subsequent avoidance 
of contract—Estoppel. 1933 Sind 207. An 
agreement between the Government and a 
grantee under a sanad was based on the assump¬ 
tion that the lands granted were Kadim Inam. 
The grantee led the Government by his conduct 
to believe that he accepted the assumption and 
obtained the benefit of a lower judi. Heldy that 
the grantee was estopped from contending that 
the lands were not Kadim Inam. 36 Bom.L.R. 
1055. Cases relating to waiver. 11 R. 79= 
143 I.C. 299=1933 R.52; 1933 L. 546. See also 
171 I.C. 461 = 1937 P. 399; 20 N.L.J. 209. 
Mutation proceeding—Offer to be bound by 
oath—Decree passed on basis of oath—Re-open¬ 
ing of matter in Civil Court. 151 hC. 973 = 
1934 A.L.J. 92= 1934 A. 300. Conduct—Plain¬ 
tiff permitting a wooden platform to be placed 
before his shop—If estopped from objecting to 
erection of building. 1934 L. 900. See also 17 
P. 358. The law of estoppel will not be invoked 
in favour of a party who comes to Court with 
dirty hands; where a suit between two co- 
tenants one of whom claims to be sole tenant is 
compromised, and one of them subsequently 
goes behind it and revives the matter the other 
will not be estopped from pleading the true facts. 
18 R.D. 507. Where a defendant in his written 
statement in a former suit makes admission re¬ 
garding the title of a co-defendant in that suit, 
those admissions do not operate as estoppel in 
the absence of proof that the co-defendant owing 
to the written statement acted in any way in 
which he would not have acted if the Written 
statement had not been filed. 190 I.C. 609= 
1940 Rang. 136. The rule in this section is 
not modified by sec. 43 of the Presidency Small 
Cause Courts Act. 1940 M. 70o=(i94o) i M. 
E.J. 605. Carriage of goods by Railway—De¬ 
claration of value by consignor—Fixing of rate 
of carriage on basis of declaration—Loss of 
goods—Plea that value declared not true value, 
if available—Estoppel. 17 P.L.T. 268. 

Sec. 116 . — See notes under sec. 115. Scope 
and principle of. See 19 M. 200; 37 A. 557 
(P.C.);44G. 771; 35 G.L.J. 146; 10 O.W.N. 
48=1933 O, 129. “At the beginning of the 
tenancy”—Meaning of. 15 Pat.L.T. 519=1934 
P. 555. See also 186 I.C. 274. Section is appli¬ 
cable to the case of immovable property only, 4 

R. 503=1937 R. 94. It is only so long as the 


tenancy is subsisting and the tenant is in pos¬ 
session, that a tenant cannot set up the title of a 
third person. Where, before the lease is to take 
effect, the lessee discovers that the lessor had no 
title and takes a new lease from the real owner 
and enters into possession thereunder, he is not 
estopped from denying the first lessor’s title. 
(1937) ^ M.L.J. 697 (F.B.). See also 17 Mys.L. 

J. 310. Once a complete relationship of land¬ 
lord and tenant is established, the rule of es-. 
toppel comes into operation and prevents the 
tenant from denying the authority and title 
which he admitted to rest in the landlord who 
inducted him into possession of the land. 73 
C.L.j. 281 = 1941 Cal. 408. A tenant cannot be 
permitted (o show that in granting him the 
lease, the landlord acted as agent of another 
person who was the real owner, and that the 
liability to pay rent to the lessor cannot be dis¬ 
charged by payment to that alleged owner. To 
so permit the tenant would be contrary to the 
rule of estoppel laid down in S. ij6. 53 L.W. 
492=1941 Mad. 607= (1941) I M.L.J. 554. 
Sec. 116 only estops a tenant from pleading that 
at the time of leasing the land his lessor had no 
title; if the lessor loses possession and the tenant, 
becomes liable to another for the rent, he is not 
estopped from disputing his lessor’s claim. 1936 
R.D. 384. See also i86 I.C. 274; 1940 A.W.R. 
(B.R.) 171. Sec. 116 does not estop a tenant 
from denying the right, as his landlord, of 
person who claims to have succeeded to the 
landlord who put the tenant in possession. 18a 
I.C. 533 = 41 P.L.R. 346= 1939 L, 49. See also 
1940 Lah. 341. In a suit by a landlord for rent, 
it is open to the tenant to plead in defence that 
the title of the plaintiff has, subsequent to the 
commencement of the tenancy passed to som^ 
body else, and that as such he was not entitled 
to the rent. Sec. 116 does not prevent a tenant 
from pleading that the title of the originw 
lessor has since come to an end. 1939 .A* 
L-J* 9^3=^939 Ml. 670. Party acquiring 
by adverse possession—Permissive possession 
after no estoppel.- 1929 R. 17®* Section 
not exhaustive, 32 O. W. N. 867; Sec. ijo 
does not deal or profess tb ^cal ^wi^ alh kinds' 
of estoppel or occasions ’ of 

which may arise between landlord and 
tenant. It deals with one cardinal and s^** 
pie estoppel and states it first as applicaqlf 
between landlord and tenant and then M 
between licensor and licensee, a distinction 
which corresponds to that between the parties to 
an action for rent and the parties to an action^ 
for use and occupation. The section postulaW^ 
that there is a tenancy still continuing, that it 
had its beginning at a given date from agivcn^ 
landlord. It provides that neither a 
any one claiming through a-tcnaot.iwll' 
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NOTES. 

heard to deny that that particular landlord had 
at that date a title to the property. In the 
ordinary case of a lease intended as a present 
demise, the section applies against the lessee, any 
assignee of the term and any sub-lessee or 
licensee. What all such persons are precluded 
from denying is that the lessor had a title at the 
date of the lease and there is no exception even 
for the case where the lease itself discloses the 
defect of title. The principle does not apply to 
disentitle a tenant to dispute the derivative title of 
one who claims to have since become entitled to 
the reversion, though in such cases there may 
be other grounds of estoppel, e.^., by attornment, 
acceptance of rent, etc. In this sense it is true 
enough that the principle only applies to the 
title of the landlord who “let the tenant in” as 
distinct from any other person claiming to be 
reversioner. Nor does the principle apply to 
prevent a tenant from pleading that the title of 
the original lessor has since come to an end. 
There is in English case-law some authority for 
the view that a tenant is only estopped from 
denying his landlord’s title if at the time when 
he took his lease he was not already in posses¬ 
sion of the land. Butin sec. ii6 the Indian 
Legislature has formulated no such condition. 
41 C.W.N. i 253=I937 P.C. 251 = (1937) 2 M.L.. 
J. 286 (P.C.). The mere fact that the lease in 
favour ol a lessee of land has expired does not 
disentitle him to sue his sub-lessee and to claim rent 
or damages for use and occupation from Aim, when 
neither the lessee nor the sub-lessee have surren¬ 
dered possession after such expiry. A lessee of 
land is under an obligation .to surrender posses¬ 
sion of the premises demised to his lessor from 
whom he derived possession; and until he fulfils 
that obligation, he is bound to pay his lessor 
either rent or damages for use and occupation. It 
is no doubt open to the sub-lessee to show that 
his title having expired he has surrendered pos¬ 
session to the original landlord from whom his 
lessor derived possession or to a person claiming 
by title paramount. In such cases no question 
of estoppel would arise; but when he is unable 
to plead a valid defence his obligation to surren¬ 
der posse.ssion, it would not be open to him to 
resist his lessor’s demand for damages for the 
use and occupation during the period he has 
been in possession until he surrenders posses¬ 
sion to the lessor. Even though, therefore, the 
original lessee’s title may have expired, by the 
expiration of the term of his lease, until the 
sub-lessee shows that he has renounced the obli¬ 
gation of surrendering possession to him by 
commencing to hold under some other person 
either the landlord of the original lessee (he., his 
lessor) or a person claiming by title paramount or 
by delivering possession to him, the mere fact 
that the original lessee’s title has expired is no 
defence to a suit by him against the sub-lessee 
for arrears of rent or damages for use and 
occupation. 1937 M. 478= (1937) i M.L.J. 566. 

■ Ejectment suit by landlord—Adverse rights 
.claimed by tenant—Independent suit as the 
remedy. 1928 c. 546; 35 C.W.N. 652. Sec. 116 
presupposes a provable contract of tenancy. 
When there is no denial of the landlord’s title 
. but only a denial of a contract of tenancy, the 
section is not a bar. There can be ho estoppel 


• ^ ^ 


on a matter of law. 164 1.0.557=19 N.L.J. 

179=1^36 174. If once the relation of land¬ 

lord and tenant is established between the 
parties, the tenant would be estopped from dis¬ 
puting the landlord’s title. There are no words 
in sec. 116 to show that the tenant must be put 
into possession by the landlord in order to estop 
the tenant from disputing the landlord’s. 00 
BomX.R.74, = ,928 B. 265: 1391.0.46=33 
P.L.R. 799 (2); 36 Bom.L.R. 1074. Sw. 116 
does not estop a tenant from denying the right 
as his Jan .lord, of person who claims to have 
succeeded to the landlord who put the tenant 
mpossessmn 1939 L. 49. Where the rent suit 
IS _ brought by the daughters claiming to be 

‘^^5 leasehold rights alleged to be the 
stridhan of their mother, though the tenants 
cannot dispute the title of their mother at the 
commencement of the lease they can dispute 
the derivative title of the plaintiffs. It is in 
such a case incumbent upon the plaintiffs to 
prove that the leasehold rights L question 

were the stridhan of their mother and they are 

of thf Evidence Act only estops a tenant from 
disputing his landlord’s title durine the contim^ 
ance of the tenancy. Where the"tfnancy on'^I 
nated in a lease, the estoppel continues even 
after the expiration of the period of the leas? 
unless the tenant has openly surrendered posses- 

that he claims under his own title. But in the 

‘^"ant paid 

rent to the landlord after the expiry of the lease 
or that the landlord assented to A? possessirr; 
of the tenant after the determination of the lease 
or that the tenant accepted the title of the land¬ 
lord after that, it cannot be inferred that the 
re ationship of landlord and tenant continued 
after such determination, and Art. 139 of tL 
Limitation Act bars any suit to recover posse? 
Sion from the tenant after the expify of?weTve 
years from the date when the teLncy was 

fhIrTe 1 has pro?? 

thSit the tenancy has been j 

by efflux of time it is for the landlord to 
prove that any tenancy was created or arose 
after such date. 176 I.G. 84=46 LW rTr- 

1938 M. 73. A tenant is not estopped merely 

because by the tenancy he acknS^edges thl 

title of his landlord, and a tenant may always 
explain and thereby render inconclusWe a?s 

done through mistake or misapprehension It 

IS permissible to a tenant to deny his lessor’s 
title if It IS shown that he executed the lease in 
jgnorance. 177 I C, 599=1938 R. ^27! 
Tenant can set up his own title against third 
person though not against landlord, iqqo A 

299. If a tenant desires to challenge the title of 
the landlord, he must quit the lid VZ r 

162. The tenant is concluded for ever froih 
filing a suit on his title if a suit is filed agdn? 

him in ejectment during the continuance If - 
tenancy and IS decreed against him. 1928 R 

flandlo?^ h??‘n?t ^e^ylnfe 
title 20C.W.N .335; sTb 329??^ 

5 '43=1927 B. 129; 103 I.C. 42i=?25r’ 
626. Tenant cannot deny landlord’s title Jntil 

and only unta he surrenders possession i? 1 

.. - 4 . W'’ 
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117. No acceptor of a bill of exchange shall be permitted to deny that the 

drawyer had authority to draw such bill or to endorse 
Estoppel of acceptor or sEall any bailee or licensee be permitted to 

bill of exchange, bailee or bailor 01' licensor had, at the time when 

bailment or licence commenced, authority to make 
such bailment or grant such licence. 

Explanation (i) —The acceptor of a bill of exchange may deny that the 
bill was really drawn by the person by whom it purports to have been drawn. 

Explanation (2).—If a bailee delivers the goods bailed to a person other than 
the bailor, he may prove that such person had a right to them as against the bailor. 


NOTES. 

C. 771; 97 EC. 992. See also 1938 N.L.J. 317 = 
1938 N. 506; 104 I.C. 892; 55 M. 601^1932 

M. 298=62 M.L.J. 313; 1934^.445- 'Vhere 

the defendant’s father who held a shop as a 
tenant under the predecessor in title of the 
plaintiff fell in arrears of rent, and the defen¬ 
dant undertook to pay the arrears and to 
execute a sarkhal it must be deemed that there 
was surrender by the father of the defendant 
followed by the defendant being let in to 
possession under the le^e executed by him 
in favour of the plaintiff. The defendant, 
in such circumstances is estopped from deny¬ 
ing the title of the lessor. 1937 O.W N. 49= 

1937 

However delective it may be, tenant holding 
over is in no better position. 6 R. 657* . 

abo 32 C.W.N. 867=1934 C. 499. The tenant’s 
estoppel operates even after the termination of 
the tenancy and even though the defendant is 
sued as a trespasser. (Ibid.) Where a person 
in possession of land executes a kabuliyat, he is 
bound by the kabuliyat and estopped from chal¬ 
lenging the title of his landlord unless he can 
prove fraud, misrepresentation, coercion or 
mistake. (^935 O.W.N. 449, Foil.) 171 I.G. 
84=1937 O.W.N. 1030=19370. 505. Where 
lease was executed through ignorance or fraud, 
no estoppel, 1926 C. 720. If the lessor loses 
possession and the tenant becomes liable to 
another for the rent, he is not estopped from 
disputing his lessor’s claim. 1936 R.D. 384. 
No estoppel in case of tenant evicted actually or 
constructively by true owner, 23 L.W. 296. A 
tenant may dispute his landlord’s title if he 
has been evicted by title paramount or if under 
threat of eviction by a party having a title 
paramount he has attorned as tenant. But if 
the tenant has attorned voluntarily, he is estop¬ 
ped from denying the landlord’s title. 1934 M. 
197=66 M.L.J. 355. Where, however, if before 
the lease is to take effect, the lessee discovers 
that the lessor had no title and takes a new 
lease from the real owner and enters into posses¬ 
sion thereunder, he is not estopped from denying 
the first lessor’s title. (193?) * M.L.J. 679 

(F.B.), Where a tenant being already in pos¬ 
session has made an attornment or acknowledg¬ 
ment of the tenancy, he may show that he did 
so through ignorance, mistake or the like. 112 

I.C. 382; 150 I.C. 898=1934 R. *39; *937 
P. 27=167 I.C. 141 ; 1937 O. 505= *937 O.W. 

N. 1030 or that the contract of tenancy is void. 
1928 B. 265. Such a tenant may set up adverse 
possession against new landlord without surren¬ 
dering poiscssion to him. 167 I*G. 14* = 1937 


P. 27. Mere attornment after previous p:)sses- 
sion as proprietor would not raise estoppel. 
1928 P. 284=113 I.G. 703. Persons attorning 
to lessors as tenant cannot question title of 
lessors. 1927 C. 941. See a/jo 1937 O. 505 ; 
(1941) I M.L.J. 554; 26 A.L.J. 1255 = 110 I.C. 
376=1928 A. 650. Lessors also are estopped 
from denying validity of lease. 1926 C. 882. 
Verbal lease for more than one year—Tenants in 
possession—Liability for rent—Invalidity of lease 
—Effect of. 148 I.C. 684=1934?. 369. If a 
tenant is inducted on a land by a person, the 
tenant cannot question the title of that person 
who has so inducted him on the land. The 
' tenant is thus estopped forom raising the ques¬ 
tion that the person letting him into pos¬ 
session is merely a benamidar. 63 C. 763=161 
I.C. 468 = 40 C.W.N. 460=1936 C. 93. See abo 
4! M. 461 ; 24 C. 411 ; 26 M.L.J. 597; 

58 C. 1371 = 1931 C. 167 ; 36 Bom.L.R. 1074. 
As to licensee’s estoppel, see 39 C. 439; 42 G. 
262. See abo 60 I.A. 297=60 C. 980=64 
M.L.J. 103 (P.C.). The representatives in 
interest of the lessee are estopped from question¬ 
ing the title of the lessor, even if the lessee 
had not been inducted on the land by the 
lessor. 42 C.W.N. 1032. Adverse possession can¬ 
not be set up by the tenant against the landlord. 
45 I.C, 656 ; 30 LC. 2 i 8. Plea of title in third 
person, see 7 C.W.N. 596 ; 15 M.L.J. 368. In 
a suit in ejectment where the defendant relics 
on the title of a third party having no olhw 
title to rely on, it is always open to the plainuff . 
to displace the title of the person so set up by 
showing that he was a party to the litigation 
which has negatived that title. Whatever 
would estop or bar the person whose title is set 
up must also bar the person pleading jw 
whether the estoppel is by record, deed or m 

pab. 1937 M.W.N. 299=1937 M. 544 ’ ^ 

mortgagee cannot deny the title of nis mort¬ 
gagor on the date of the mortgage. It Wj 
however, open to him to assert that on the dwtii 
of the mortgagor, persons who are his h«ri 
under the Hindu law did not succeed to hU 
occupancy rights in accordance with the 
rules laid down in Act XII of 1881. 122 I.G. 
414=1930 A. 108# See abo 38 L.W. 266^19^ 
M.635 ; 53 L.W. 492 ={* 94 *) * ^.L.J. 5 ^ 

Sec. 116 merely states that the licensee ougnj 
not to deny the title of the licensor. It do« i} 9 , 
state that every license b revocable at toe 
stance of the lessor. Consequently 
is not prevented from asserting that he 
not be turned out. 7 R. 617. 

See. 117 .--yw 36 B. 455=12 I.C. 257 

pel between banker and customer), it 


(estop* 

u not 
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CHAPTER IX. 

Of Witnesses. 

118. All persons shall be competent to testify unless the Court considers 

Who may testify. Prevented from understanding the ques- 

. ttons put to them, or from giving rational answers to 

those questions, by tender years, extreme old age, disease, whether of bodv or mind 
or any other cause of the same kind. ' ’ 

Explanation—K lunatic is not incompetent to testify, unless he is prevented 

by his lunacy from understanding the questions put to him and giving rational 
answers to them. ^ ® 

119. A witness who is unable to speak may give his evidence in any other 

Dumb witnesses. which he can make it intelligble, as by 

j . . . writing or by signs ; but such writing must be written 

and the signs made m open Court. Evidence so given shall be deemed to be oral 
evidence. 


NOTES. 

open to the defendant to show that the signa¬ 
tory was in reality acting for an undisclosed 
principal, whether the defendant is a drawer 
or an acceptor. 117 I.C. 160=1929 Sind 172 

( 0 - 

Sec. 118 : Scope of Section. —Sec. 118 sug¬ 
gests that in India the rule generally is in 
favour of the admission of all the evidence of 
doubtful character though the weight to be 
attached will be a matter for the Court’s dis¬ 
cretion. 34 I.C. 976= 18 Bom.L.R. 266. Where 
a young child is called as a witness the first step 
for the Judge or Magistrate to take is to satisfy 
himself by questioning the child that it is a 
competent witness within the meaning of sec, 
118. 1939 Rang. 402. Sec. 118 vests in the 

Court the discretion to decide whether an 
infant is or is not disqualified to be a witness by 
reason of understanding or lack of understand¬ 
ing ; but this discretion must be exercised in a 
judicial manner. No doubt, the proposition 
that the competency of the witness to under ¬ 
stand and give rational answers should be tested 
by Court by interrogating him before his exa¬ 
mination is commenced, is not quite justified by 
the provisions of the section. But such a course 
should be pursued where the circumstances 
of the case make it plainly desirable. 43 
W.N. 1117. Witness may be competent with¬ 
out being compellable. See Field, p. ^02 (6th 
Ed.). Test of competency is that witness should 
be able to understand questions put to him. 102 

EG. 349=8 P.L.T. 594;. 1928 L. 903 J 1930 

Sind 120 (understanding is the sole test 01 com¬ 
petency). Evidence of child or minor of tender 
years though taken without solemn affirmation 
v admissible in evidence, though such evi¬ 
dence 'must be received with the due care and 
caution. But the Court must be satisfied 
before receiving the testimony, if the witness k 
capable of understanding the nature and obu- 
gation of an oath. 45 EG. 497=20 Bom.L.R. 
365. ‘SeeaUo 15 Mys.L.J.ia-iy—42 Mys.H.G.R. 

295. The absence of suofa-cxammation does not 

invalidate the trial. 41 G. 406=14 

485, As'toicompetency to testify, see also 23 A. 

90 : II A. 180. As to child witness, also ^15 

Cr.L.J, 161 ; EL.R. (194O 2 

:.M.— 319 


M.L.J. 460 ; ,928 L. 903 ; iglVL 30^' 
not be examined if unable to give relevant^ ^ ^ 
formation. Notwithstanding sfc ^ of th^ n lu’ 
Act a child’s evidence is nof 

on the ground that no oath was I 

r.4; Sr .1" 

perion. ,hough occosed of compilci"'!; 'Z 
same offence are tried separately, ^each ila 
coompetent witness at the trial of the other 

though the case could be different if they are 
tried together. 43 C. 720=22 C WM ^ 

Evidence of husband to disprove accesf on^he 
question of legitimacy of child hnm r) ■ ^ 
wedlock. 38 M. 466=25 M l.J. 

to competency to testify of a person whot urn 
S O rSy-7 Or ri** 80^ “gnificar.ee. 

Poi°eUl^r 7 l wimei ^6 " ITr ' 

Accomplice evidence. 8 P.R. 1904 ^' 

P^cdoned by'^'pohee' 

16 B. 661= Rat. 776. See atso ig B qs/ if^I 
Inhere is something shown agaLst the wEne!s 

hts evidence should not be discarded ^erdv 
because he is related to the party when h^lf , 

man who prma fieie must be regarded as reject 
able and reliable. 145 I.C. 220= lo^rn ' 

Sec. n 9 .-*e 5 O.c. aV S ?n^ 
the case of a witness who has faken a feUgTous 
vow of silence and gives his evidence in wr!tinj 
to questions put to him. It is not the practief 
of the Couru to force any man to act contra^ 
to h.s rehgious convictions so long as bis acte 
are legal, and if a witness’s religion forKJ.^ 
him to speak the Court will not compel hta m 
speak and he must be deemed “unable o 
speak withmthe meaning of S. .1.19. Tl^ 
evidence of such a witness given and taken ^ 
writing m open Court is properly taken 
K not inadmissible. 20 Pat. 808 Wh « ^ 
witness is so deaf and dumb, that i^s imSssJ 
ble to-make him understand the 
to him, m cross-examination, he rannot be 

competent witness and his evidence 

ought to be struck out and a cZvicti fr, h 

solely on his evidence ought to h#*« 

LC.’655=1912 M;W.N^foo H 
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120. In all civil proceedings the parties to the 
suit, and the husband or wife of any party to the suit, 
shall be competent witnesses. In Criminal proceed¬ 
ings against any person, the husband or wife of such 
person, respectively, shall be a competent witness, 

i2i No iud^c or Magistrate shall, except upon the special order of some 

^ Court to which he is subordinate, be compelled to 

Judges and Magistraies. answer any questions as to his own conduct in Court 

as such Judge or Magistrate, or as to anything which came to his knowledge in 
Court as such Judge or Magistrate ; imt he may be examined as to other matters 
which occurred in his presence whilst he w'as so acting. 

lUustratwns. 

(a) /I, on his trial before the Court of Session, says that a deposition was improperly taken 

by B, the Magistrate. B cannot be compelled to answer questions as to this, except upon the special . 

order of a superior Court. 

(i) A is accused before the Court of Se.ssion of having given false evidence before By a Magis¬ 
trate. Veannot be asked what A sai<l, except upon the special order of the superior Court. 

(c) A is accused before the Court of Session of attempting to murder a police officer whilst 
on his trial before B, a Se ssions Judge. B may be examined as to what occurred. 

122. No person who is or has been married shall be compelled to disclose 

any communication made to him during marriage by 
Communications during person to whom he is 01 * has been married : nor 

marriage. shall he be permitted to disclose any such communi¬ 

cation unless the person who made it, or his representative in interest, consents, 
except’in suits between married persons, or proceedings in which one married person 
is prosecuted for any crime committed against the other. 


Parties to civil suit, and 
their wives or husbands. 
Husband or wife of person 
under criminal trial. 


NOTES. 

Sec. 120 : Illustrative Cases. —Where the 
husband in divorce proceedings relied on the 
birth of a child as evidence of adultery, 
under secs. ii8 and i‘20, Evidence Act, his 
evidence as to non-access was admissible. 38 
M. 466=25 M.L.J. 594 - A child born 11 
months after the marital intercourse between its 
parents had ceased, is illegitimate. {Ibid.) A 
person against whom arc launched proceedings 
for order for maintenance under sec. 488, Cr. P. 
Code, is competent witness on his own behalf 
in such proceedings. 18 A. 107. See also 16 

C. 78i;5 P.R. I 9»4 (^r.); 7 C.P.L.R. 127; 19 
P.R. (Cr.) 1903. 

Secs. 121 - 125 .—As to the principle of the 
sec. 121, see 3 A. 573. On this sec. 121, see 
also 3 M. at 177; 2 Weir 777 = ^ M.H.C.R. 
App. 42; i2Cr.E.J. 277=10 I.C. 917; 20 C. 

857. 

Scope of Sections. —Questions mentioned 
in sec.s. 121, 124 and 125 are not barred. 
The witness has simply a privilege of refusing 
to answer them and a Magistrate may warn 
the witness of his privilege. But he cannot 
disallow such questions. 10 I.C. 917=12 Cr. 
LJ. 277. As to whether a Judge can be 
witness in a case tried by himself, see 4 B. 
L.R. (Cr.) 15; 20 W.R. (Cr.) 76; 2 C. 405; 
Ibid. 23 W.R. (Cr.) 60; 23 C. 328; 24 C. 
167; 19 M. 263; 10 B.H.C.R. 81; 28 C. 709; 5 
C.W.N. 846; 4 C.W.N. 604; 7 W.R. 190. 

Sec. 122 : Scope of Section.— 22 M. i 

at 3; 35 Bom.L.R. i 74='933 ^ 53 * 

Application of Section. —Before admitting 
evidence under sec. 122, the Court should ask 
the party against whom the evidence is to be 
given whether he or she would consent to the 


evidence being given. The consent must be 
express. 27 P.R. (Cr.) 1913=19 I.C, 1004. 
The restriction in sec. 122 is not one that can 
be waived or that a Court can relax, so that 
disclosure by a widow of certain communica¬ 
tions made to her by her husband immediately 
before his death cannot only be not compelled 
but should not be permitted at all. 23 I.C. 
511=40 C. 891. Under see. 122, the consent 
to the evidence being given cannot be implied. 
It is incumbent upon the Court to ask a party 
against whom the evidence is to be given 
whether he or she should consent to the 
evidence being given and not to admit it 
unless such consent isgiven. 171 I.C. 529=38 
Cr.L.J. 1089=1937 R. 347. No statement of 
an incriminating nature made by the appellant 
as to her guilt under sec. 302 to her 
husband could be received in evidence. 192$ 

L. 40 (10 P.R. 1914, Foil.). See also 27 I.C. 
664=34 P.R. 1914 (Cr.); 14 Cr.L.J. 273=19 

I.C. 705. A woman’s confession to her 

husband is inadmissible in view of sec. 122. 
An offence against a person in the section 
docs not include an offence against a 
though it may cause grief to the father. 10 P. 
R. (Cr.) 1914; 25 I.C. 525. Communication 
by an arbitrator to his wife shortly before his 
death that he accepted bribe from a party can 
be permitted to be disclosed only if sec, 122 14 
fulfilled. 1930 L. 280 (2). On a trial for 
breach of trust by a public servant, a letter 01 
the accused to his wife found by the police was 
held admissible against lum in evidence. 32 

M. I. 

Secs. 122 and 123 .—i'w 45 47 °=* 

(1937) I M.L J. 613. 
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123. No one shall be permitted to give ^ny evidence deiived from unpub¬ 
lished official records relating to any affairs of State, 
affairs of except with the permissiomof the officer at the head 

of the department concerned, who shall give or with¬ 
hold such permission as he thinks fit. 


NOTES. 

Sec. 123.—The‘prlvilege in respect of offi¬ 
cial and State documents from production in 
Court is a narrow one, most sparingly to be 
exercised. Scope of privilege pointed out. 35 
C.W.N. 1121=61 M.L.J. 943 (P.C.). For the 
purpose of sec. 123 the Court cannot be invited 
to discuss the question if a particular docu¬ 
ment falls within the description of “an un¬ 
published official record.” The decision of the 
public officer concerned is final on that ques¬ 
tion. (8 Q..B. 255; 48 C. 304; 1930 M. 342, 
Foil.) 8 Mys.L.J. 474. Departmental enquiry 
papers are not unpublished document relating 
to affairs of State. See 161 LG. 668=1936 N. 

25* 

Secs. 123 and 124 : Public officer claim¬ 
ing PRIVILEGE—Duty of Court. —Where a 
public officer declines to produce certain docu¬ 
ment, claiming privilege under secs. 123 and 
124, it is for the Court trying the suit in which 
the documents are required, in the first 
instance to satisfy itself that the documents 
relate to any State affair or that their produc¬ 
tion will be detrimental to public interests and 
it is not for the public officer to decide 
whether the documents are privileged. The 
privilege regarding production of documents is 
a narrow one and the mere fact that their 
production is likely to prejudice the Crown’s 
case is no reason for their non-production. 161 
■ I.G. 668=1936 N. 25. Statements made to 
and recorded by a Forest Range Officer in 
the course of an investigation into an offence 
under the Madras Forest Act do not relate to 
any affairs of State nor can they be said to be 
communications made in official confidence the 
disclosure of which would be injurious to 
public interests. No privilege can be claimed 
in respect of such statements under secs. 123 
and 124 and there is no reason why the record 
of such investigation should not be made avail¬ 
able to the Court which tries the offence under 
the Act. It will be for the Court after per¬ 
using the statements and considering the objec¬ 
tions as to their admissibility whether they are 
admissible or not. 1937 M.W.N. 322=45 L.W. 
470=(i937) I M.L.J. 613. Where the State is not 
a party, the following rules govern the question of 
production of records, claim of privilege, etc. (i) 
All documents called for must be produced. (2) 
In case ofState documents the privilege should be 
.claimed by the witness who is summoned to 
produce them. (3) When objection is taken 
the Court cannot inspect the document but can 
take other evidence to determine its nature. 
(4) Ordinarily it is enough if the head of 
the department certifies that it refers to an 
affair of state. (5) The Court need not 
accept it as final but may require further 
evidence. (6) If the Court decides that it 
is not privileged, the document should be 
tendered in evidence. (7) ^ Court con¬ 
siders it a State document, it cannot be au- 


mitted in evidence unless with the permis¬ 
sion of the head of the department, 1938 N. 
358. The accidents’ register kept by a medical 
practitioner is not a privileged document, and 
a Magistrate cannot therefore refuse to cause 
production of the same. 1939 M.W,N. 1128 

(2) 5 ® 79 ^~^ 94 ^ Mad. 240. Under 

sec. 123 it is only when the document deals 
with affairs of State that privilege can be 
rightfully claimed under the section. The diary 
of a foot constable who was shadowing the 
movements of a suspect could not possibly be¬ 
come an affair of the State within the accep¬ 
ted meaning of the words. 188 I.C. 717=42 

P.L.R. 484=1940 Lah. 217. 

Secs. 123 , 124 and 162 .—Sec. 162 deals 
with the production of documents in answer 
to summons and it is obligatory on a witness 
so summoned, to produce the documents called 
for by the Court; he has no right to determine 
whether the documents shall be produced. 
When producing them, it is for him to claim 
privilege, if the documents are privileged, and 
it is the duty of the Court to determine whether 
the documents shall be admitted and exhibited. 
Secs. 162 and 123 protect the discovery of 
documents relating to matters of State. There 
is difference betw'een a private witness called 
upon to produce documents and a public officer 
summoned to produce public record. Sec. 124 
is more particular and lays down the rule of 
public policy and the limits within which the 
production can be withheld, in other words, 
the character and quality of the privilege. The 
condition precedent to or the test of privilege 
under sec. 124 is that the communication was 
made to the public officer in official confidence. 
The question is primarily to be derided by »he 
Court before whom the privilege is claimed It 
should be claimed at^ the earliest opportunity, 
and It IS futile to claim the privileges at a late 
stage when there has already been a disclo¬ 
sure of the document given in charge of the 

Court. 41 Bom.L.R. 39i = ig3g Bom. 237. See 
also LL.R. (1940) Nag. 280. 

^ Secs. 123 - 126 ; Scope op Sections. —Ques¬ 
tions referred to in secs. 123 and 126 should be 
disallowed by the Magistrate. 10 I.C. 917 = 12 
Cr.L.J. 277* Where the accused’s demand for 
permission to peruse the complaint merely to 
ascertain the name of the informer is denied, 
the non-production of the complaint is not im¬ 
proper but privileged under sec. 125. The 
disclosure of the name of the informer will be 
contrary to sec. 123. 37 LG. 54=18 Cr.L.J. 
70. Statements m departmental enquiry into 
bribery case. 16 C.W.N. 431 = 13 Cr.L.J. 445. 
Where letters addressed by the head ^ a 
department reach the addressee those letters 
would not be unpublished documents within 
the meaning of sec. 123, and the Court would 
be entitled to see the documents and decide 
^der sec. i6i s to their admissibility. 1000 

L. 157—H’' fiC. 683. Communications between 
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No Dublic officer shall be compelled to disclose communications made 
F official confidence, when he considers that 

Official communications. public interests would suffer by the disclosure. 


NOTES. 

ministers of State. 27 B. i8q; 32 M. 62. As to 
production of State records to which protection 
of this section docs not extend, set 2 Weir 701. 
An entry in a posting register kept by the Cus¬ 
toms department showing the sections to which 
officers are posted, is not a State document tor 
which privilege can be claimed under sec. 123 
or 162. 45 I.C. 284. A statement made by a 

subordinate officer to his superior regardmg 
the apprehension of an accused person within 
the hearing of various other people is a rele¬ 
vant fact and is admissible under sec. 124. 45 
I.C. 284=22 C.VV.N. 451. Statements made 
by witnesses in the course of a departmental 
inquiry into the conduct of police officers are 
not privileged under secs. 123, 124 or 125. 15 
I.C. 77=16 C.W’.N. 431. The Magistrate is 
bound to call for them under sec. 162 and to 
allow the accused to cross-examine the witnesses 
under sec. 155011 the statements made whether 
they are in favour of the accused or against 
them. {Ibxd.) Sec. 163 entitles the prosecution 
to make use of them it they turn out to be not 
in favour of the defence. 15 l-C* 77 “*^ 
W.N. 431. 'I he question whether a certain 
document shall be given in evidence or withheld, 
in a case where objection is taken to its pro¬ 
duction, must be decided by the public officer 
concerned and not by the Judge. If the objec¬ 
tion is taken by the proper person, the Court 
will not go behind it. 119 1 -C» 7 ^* Ste also 
178 I.C. 982=1938 A.VV.R. (C.C.) 140. 

Sec. 124 . —See notes under sec. 123. See 
a/jo 6 Bom.L.R. 131; (191O 2 M.VV.N. 369: 2 
Bom.L.R. 329; 7 C.VV.N. 246. For the purposes 
of sec. 124, communication has to be made to 
the public officer who considers that the public 
interest suffers by its disclosure. It is for the 
Court to decide whether or not a particular 
document for which privilege is claimed was a 
communication made to a public officer in 
official confidence and if the Court decides that 
it was so made, then it has no authority to 
compel the public officer to produce it; for the 
public officer himself is the sole judge as to 
whether its disclosure would or would not be in 
the public interests. Where the statement con¬ 
tained in a document was not intended to be 
made public, it must be said that it was made 
in official confidence. It is not, however, 
enough for the public officer to merely claim 
privilege. He must apply his mind to the ques¬ 
tion whether public interests are likely to suffer 
by the disclosure of the contents of the docu¬ 
ment called for; and only if he considers 
that public interests would suffer by such 
disclosure, would the Court grant privilege. 
41 Bom.L.R. 391 = 1939 Bom. 237. It is not 
proper for an authority claiming privilege to 
claim privilege without considering particular 
papers and then coming to a decision whe¬ 
ther privilege should or should not be claimed. 

178 I.C. 982=1938 O.W.N. 1354= *939 O. 

65. The most reasonable construction of the 
term‘public officer* in sec. 124 is to be partly 
derived from the section itself. He is an 


officer with public as opposed to private duties 
who received communications made to him 
in official confidence of such a nature that 
disclosure in certain cases would injure the 
public interests. The Court of Wards, for the 
purposes of sec. 124)5 to be considered as a 
Government office and its officers public 
officers. 178 I.C. 982 = 1938 O.W.N. 1354= 
1939 O. 65. Sec. 124 is designed to prevent 
the knowledge of official papers beyond that 
circle that which would obtain knowledge of 
them in confidence whether the confidence was 
express or implied. As the object is to prevent 
the disclosure of things not known outside that 
circle which is in confidence, the section has 
no application when once there has been a 
disclosure to what may be called a member of 
the public to whom the contents of such papers 
has not been made known in confidence. 178 
I.C. 982=1938 O.W.N. 1354. Resolution of 
Government containing opinions of Government 
officers whether privileged. 99 I.C. 293=21 
Bom.L.R. 1213=19266. 590. A Magistrate 
who came across a document during trial of a 
criminal case consulted the first Magistrate and 
declined to allow the document to be produ¬ 
ced on ground that it was a document of State. 
Held, his action was correct. 22 N.L.R. 34. 
The law requires that before privilege is claim¬ 
ed the head of the department should have 
the document in front of him, should give his 
attention to the matter, should weigh care¬ 
fully whether the privilege should or should 
not be claimed, and unless he is satisfied that 
affairs of State are concerned he should not 
claim privilege for a document or withhold 
from a Court the means of judging whether a 
particular witness’s statement is true or not 
true. It is true that the head of a department 
has an absolute privilege on the point, it 
is for him to decide whether the mattw 
is one in which privilege should be claimed 
or should not be claimed, but it would be good 
to follow tlie practice of the English law, namely 
that some indication should be given to me 
Court as to wby privilege is claimed or what 
affairs of State are involved in the matter. 
Without such indication, there is always 
a danger that the Court may draw an advene 
inference from the non-production of the docu¬ 
ment. The Court is entitled, according to the 
circumstances of each particular case, to 
an inference adverse to the party claiming the 

privilege. 188 I.C. 7 * 7 “ 4 ^ P.L.R. 4 ^“J 9 ^ 
Lah. 217. Correspondence between Prcsidcn 

of Municipal Council and Secretary to Govern¬ 
ment is privileged. Nor could second^ evident 
from the President be got. 6 ^**^*J.i 
Whctlicr President of the Municipal CouiJCil IS a 
“public officer.” (Ibid.) A confidently report. 

submitted as the result of a confidential Inquiiy 
held under the orders of a railway officer to 
enable him to take departmental acti^ 
privileged document falling within the pU 
ofscc. I24 0f the Evidence Act, Norissufc^ 
document admissible under 

Evidence Act. 28 S.L.R. 274. Whether 
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i[i25. No Magistrate or police officer“ shall be compelled to say whence 

Information as to com- as to the commission of any 

mission of offences. offence, and no revenue-officer shall be compelled to 

■ r a- . whence he got any information as to the commis- 

Sion ot any offence a.s^ainst the public revenue. 

Revenue-officer ” in this section means any officer em¬ 
ployed in or about the business of any branch of the public revenue.] 

126. No barrister, attorney, pleader or vakil shall at any time be permitted 

Professional communica- ^ express Consent, to disclose 

tions. communication made to him in the course and for 

11.. , ^ purpose of his employment as such barrister 

Sr ’ 7 ‘he contents o^ 

and for the purpose of his professional employment, or to disclose any advice 
given by him to his client in the course and for the purpose of such employment • 

Provided that nothing in this section shall protect from disclosure— 

(i) any such communication made in furtherance of any [illegal ]3 pur¬ 
pose j 


(2) any fact observed by any barrister, pleader, attorney or vakil in the 
course of his employment as such, showing that any crime or fraud has been com¬ 
mitted since the commencement of his employment. 

It is immaterial whether the attention of such bandster, [pleader]« attornev 
or vakil was or was not directed to such fact by or on behalf of his client. ’ ^ 

Explanation.—Iht obligation stated in this section continues after the em- 
ployment has ceased. 


LEG, REF. 

^ This section was substituted by Act III 
of 1887, sec. I. 

■ All the privileges which a Police-officer 
has under sec. 125 of this Act have been 
conferred on a Commandant or Second-in 
Command of military police in Burma; see 
the Burma Military Police Act (XV of 1887), 
sec. 13, Burma Code. See also the re\nsed 
edition of the Act as modified up to ist May 
1899, printed by the Government of Burma. 

* Substituted for the word “criminaP* by 
Act XVIIT of 1872, sec. 10. 

* Inserted by ibid. 

NOTES. 

master of State Railway is a public officer. 6 
O.W.N. 937=1929 O. 543. Statements made 
to a station master of State Railway not made 
in official confidence is not privileged. 1929 O. 
543. The Agent of a Railway Company is not 
a public officer as defined in sec. 2 («), C. P. 
Code, although he has power under sec. 131 of 
the Railways Act to arrest certain persons for 
offences committed on the Railway. He cannot, 
therefore, object to produce documents in his 
possession under sec. 124. 43 C.W.N. 664. 

Sec. 125 : Scope and Object of the 
Section.— Sec. 125 rests upon policy and it pro¬ 
tects the name of a spy or informant not the 
nature of the information and it has no appli¬ 
cation to an informant who lays a sworn 
information and thereby initiates criminal 
proceedings. This rule is clearly applicable 
to gambling cases. 29 I.C. 79=16 Cr.L.J. 447 « 
In criminal prosecutions the witnesses for the 
Crown are privileged from disclosing the channel 
through which they received or communicated 


information. But this privilege cannot be 

claimed by a detective. 42 C. 957=19 C.W.N. 
070. 

Sec. 126 . Sec. 126 is not restricted only to 

oral communications made to the pleader by 

the client, but extends also to facts observed by 

course of and for the purpose 
of his employment and he is not bound to dis¬ 
close them without the consent of the client. 

^^4=1934 L. 269. The privilege 
afforded to a legal adviser under sec. 126 is of a 
very limited character. It protects only such 
communications as are made to the legal adviser 
in confidence, in the course and for the purpose 
of his employment. And if the communication 
IS not made in confidence then, communication 
IS in no sense privileged. 1933 Sind 47. A 
failure on the part of a client to claim privilege 
when he is under cross-examination does not 
amount to ‘‘express consent” given by him to 
his legal adviser to disclose a communication 
which is otherwise privileged under the section. 
(Ibid.) There is no privilege to communications 
made before the creation of the relationship of 
pleader and a client. Where two persons have 
a dispute about a daim made by one of them 
upon the other j^iid both seek the help of a 
pleader, and one of them makes a statement to 
the pleader, the statement^so made to the pleader 
by one of the parties is admissible. The test 
is whether the communication is made to the 
witness in his character of legal adviser. Further 
in order to attract sec. 126 the communications 
by the party to his pleader must be confidential 
58 C. 1379=1932 C. 148. But the mere pre¬ 
sence of friends of clients specially when such 
^friends occupy more or less the same position as 
nc nunsclf^ does not destroy the privilege* 193^ 
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llluslrolioiis. 

(a) A, a client, says to B, an attorney-" I have committed forgery and I wish you to defend 
’ As the defence of a man known to be guilty is not a criminal purpose, this communication is 
protected an attorney-" I wish to obtain possession of property by the use 

^ ^"rhe commimkation! beinrmadnn Lthemnce of a criminal purpose, is not protected from 

disclosure. embezzlement, retains B, an attorney,^ to defend him. In the 

course of the proceedings, B observes that an entry has been made m ^ r account book, charging 
with the sum said to have been embezzled, which entry wa,s not m the book at the commencement 

of his by B in the course of his employment showing that a fraud has 

been committed Lee the commencement of the proceedings, it is not protected from disclosure. 

127. The provisions of section 126 shall apply 
Section 1-26 to apply to to interpreters, and the clcrks Of servants of barristers, 
interpreters, etc. pleaders, attorneys and vakils. 

128 If any party to a suit gives evidence therein at his own instance or, 

otlierwisc, he shall not be deemed to have consented 
Privilege not waived by thereby to such disclosure as is mentioned in section 
volunteering evidence. ^^6 ; and, if any party to a suit or proceeding calls 

any such barrister, [pleader] attorney or vakil as a witness, he shall be deemed 
to have consented to such disclosure only if he questions such barrister, attorney 
or vakil on matters which, but for such question, he would not be at liberty to 

disclose. 

129. No one shall he compelled to disclose to the Court any confidential 

communication which has taken place between him 
Confidential communica- his legal professional adviser, unless he offers 

tions with legal adviscis. himself as a witness, in which case, he may be com¬ 
pelled to disclose any such communications as may appear to the Court necessary 
to be known in order to explain any evidence \vhich he has given, but no others. 

130. No witness who is not a party to a suit shall be compelled to produce 

his title deeds to any property or any document in 
Production of title deed of of which he holds any property as pledgee or 

witness, not a party. nfortgagce, or any document the production of which 

might tend to criminate him, unless he has agreed in writing to produce them 


LEG. REF. fcssional employment he was privileged under 

^ Inserted by Act XVIII of 1872,500. 10. .sec. 126. Tlic circumstance that the widow was 

willing to tender the will in Court or that its 
NOTES. contents had otherwise been made known was 

Sind 47. There must be a definite charge of entirely immaterial. 31 Bom.L.R. 1046=1929 
fraud and .someihing to support the charge B. 414. Communications between a prosecutor, 
before the claim of privilege can be overruled; in a Crown case and his attorney are not 
and the legal practitioner can then be rightly privileged. 27 S.L.R. 72= 1933 Sind 47. There 
compelled to answer the question with regard to is no protection afforded by the^ u* 
the condition of the document at the time Act to a doctor as such. It is his duty 
that it was in his possession. 144 I.C. 175= to, assist the Court in every way possible 
1933 R- 61 (2). The Court cannot rule out and to disclose to the Court all the infor- 
the evidence of a counsel as inadmissible on mation in his possession relevant to the matter 
the ground of' the incompetcncy of the in issue. 55 A. 134=1933 A.L.J. 14=^933 
counsel to be a witness. 24 I.C. 165=12 56. . • f 

Cr.L.J. 429. On this section, see also 3 A, Sec. 127 .—Protection to^ interpreters is 0 
91; 28 B. 263 ; 4 Bom. 376; 4 Bom.L.R. peculiar importance in India as there are so 
460; 12 A.L.j. 285. Where a Hindu widow many races speaking different languages, so 
applied through her pleader for a succes- C. 53 = 2 C.W.N. 649. _ 

sion certificate to the csiatc of her husband Sec. 129 .—4 B. 57 ^ > ® 453 > ** 

and the same was granted without the produc- 655 ; 21 C. 392 ; 29 Bom.L.R 414* .. 

tion of the will, the contents of which had been Sec. 130 .—Witness present in Court, 11 c 

disclosed to the applicants’ pleader, and in a he compelled to produce document. See 12 

later proceeding the pleader was sought to be E-J. 250; 14 C.L.J. 120. Effect of 
examined with reference to the will, ArW, that duction. 15 C.L.J. 7“*7 C.W.N. I0o=® 3 
as the pleader, became acquainted with the will I.C. 120. . 

in the course of and for the purpose of his pro- ' 
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with the person seeking the production of such deeds or some person through whom 
he claims. 


-Production of documents 
which another person, having 
possession, could refuse to 
produce. 


131. No one shall be compelled to produce docu¬ 
ments in his possession, which any other person would 
be entitled to refuse to produce if they were in his 
possession, unless such last-mentioned person consents 
to their production. 


132. A witness shall not be excused from answering any question as to any 

matter relevant to the matter in issue in any suit 

amwe^g '"on gmund f proceeding, upon the ground 

answer will criminate. that the answer to such question will criminate, or 

may tend to directly or indirectly to criminate, such 
witness, or that it will expose, or tend, directly or indirectly to expose, such witness 
to a penalty or forfeiture of any kind : 

Provided that no such answer, which a witness shall be compelled to give 

shall subject hini to any arrest or prosecution, or be 

proved against him in any criminal proceeding, except 
a prosecution for giving false evidence by such answer. ^ 


Proviso. 


133. An accomplice shall be a competent witness against an accused person ; 


NOTES. 

Sec. 132 .—“Compelled to answer question,” 
meaning of. 28 S.L.R. 251 = 152 I.C. 346= 
1934 Sind 114 ; 41 Gr.L.J. 48. The compulsion 
contemplated in the proviso to sec. 132 is some¬ 
thing more than being put into the box and 
being sworn to give evidence ; the compulsion 
may be express or implied. It is not necessary 
that the compulsion must be in any set form 
of words or that the asking for protection 
should be in a particular form. If the witness 
is made to undertand that he must answer all 
questions without exception, it would amount to 
compulsion. If he hesitates to answer and the 
Court tells him he must answer the question, 
the hesitation and the direction of the Court 
to the witness to answer would bring the wit¬ 
ness within the proviso. [52 M. 432 (437), 
Foil.] 1939 Rang.L.R. 479=184 I.C. 566=12 
R.R. 159=1939 Rang. 371. A witness must 
claim the benefit of the protection afforded by 
. sec. 132 before he makes the statement in respect 
of which a question is subsequently raised. 
40 A. 271=43 I.C. 823; 1928 N. 58. His 

Status, motive, etc., go a great way to determine 
his criminal responsibility. (Ibid.) Unless a 
person objects to any question the answer to 
which is likely to criminate him, he cannot be 
said to have been compelled to give such 
answer within sec. 132 proviso of the Act. 59 
I.C. 324=22 Bom.L.R. 1247; 50 B. 162 ; 

W.N. 735=1933 O. 370. See also 43 Mys.H.G. 
R. 675. A person who answers questions put 
to him by counsel without seeking the^ pro¬ 
tection of sec. 132 of the Evidence Act is not 
entitled to protection in a charge of defamation 
and that all he is entitled to is the limited pri¬ 
vilege under sec. 499, I. P. Code. 52 M. 432= 
56 M.L.J. 570. The mere record of a deposi¬ 
tion is not by itself sufficient evidence of compul¬ 
sory or voluntary nature of the statement of a 
witness. 1928 N. 58. The protest from a wit¬ 
ness is not necessary in respect of every question 
for the benefit of the privilege afforded by sec. 
"132. -43 -A. 92 = 18 A.L.J. 940=58 I.C, 825. 


Bur see 1926 L. 385. Where the witness was 
compelled to answer the question put to him by 
the Judge under sec. 132 proceedings for defa¬ 
mation could not be taken against him. 11 O 
W.N, 1075=1934 O. 386 ; 42 A. 257=21 Cr.L.' 
J. 186 ; 54 I.C. 890. A person making a 
defamatory statement as a party or as a witness 
in a judicial proceeding is liable to be charged 
under sec. 450, I. P. Code, irrespective of the 
liability for perjury. Such person can be pro¬ 
tected if he pleads and succeeds in applying any 
of the exceptions mentioned in sec. 499 I. P, 
Code. 10 LG. 682 = 12 Cr.L.J. 193/ The 
English doctrine of absolute privilege in cases of 
defamation does not apply in India. 13 I G 
217=13 Cr.L.J. 25. See 51 M.L.J. 112 
(F.B.)* The taking of a thumb impression 
is not equivalent to asking a question and 
receiving an answer and may be proved 
against the person in any criminal proceed¬ 
ing and the proviso to sec. 132 does not apply 
where no objection is taken to the thumb im- 
pression bring taken. 39 C. 348=13 I.C. 925 
^—16 C.W*N. 503* Where a charge for perjury 
is based on two contradictory statements, every 
possible presumption in favour of their ’recon¬ 
ciliation should be made. 15 Cr.L.J. 379=23 
I.C. 747 * A sanction to prosecute for perjury 
should not be given on the basis of two contra¬ 
dictory statements where two statements are re¬ 
concilable and every possible presumption must 
be in favour of such reconciliation. 24 LG. 576 
= 15 Cr.L.J. 488. A person who is tried for an 
offence under sec. 3 of the Gambling Act has 
every right to cite as his witness another person 
who is a co-accused with him for an offence 
under sec^ 4 in a separate trial. The co-accus¬ 
ed’s position is sufficiently protected by sec. 132 

73 I.C. 521 = 1924 L. 247. As to privilege of 
statement made before the coroner, see 50 B. 
56. 

Sec. 133 .—See also notes under sec. 24, 
Accomplice is a competent witness. , 45 A 226 
= 1923 A. 91. 

“Accompuge” — Meaning op,— The - word 
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and a conviction is not illegal merely because it 
Accomplice. proceeds upon the uncorroborated testimony of an 

accomplice. 


NOTES. boration equal to that of others is necessary. i6 

'accomplice’ has not been defined by the Act I.C. 257=16 C.W.N. 1105. 
and should therefore be presumed to have been Who is not an Approver.— Where a person 
used in its ordinary sense. An accomplice means was not granted a formal pardon but was exa- 
a guilty associate or partner in crime, or who, mined under sec* lo, Gambling Act, he is not 
in some wav or other, is connected with the an approver and therefore his evidence can be 
offence in question, or who makes admissions of accepted without corroboration. L.R. i A. 
facts showing that he had conscious hand in the (Cr.) 101. One who is already convicted ofa 
offence. An accomplice confesses himself a different offence could not be considered as an 
criminal who has been concerned in the com- accomplice as he has nothing to gain or lose by 
mission of a crime, pnrlicipes mmutw whether he the evidence he gives in Court. 14 I.C. 607 (2) 
is concerned in the strict sense legal propriety as = ^5 C.L.J. 962. 

principal in the first or second degree, or merely .\ccomplice and Informer—Distinction. 
as accessory before or after the fact. Persons to —If at the time when a person joined the con* 
be accomplices must participate in the commis- spiracy he had no intention of bringing his 
sion of the same crime as the accused persons associates to book but his sole object was to 
in a trial are charged. 1941 A.W.R. (C.C.) 402 partake in the commission of the crime, he 
= 1941 O.A. 1018. One who deposes that he cannot be called an informer but is an accom* 
only helped the accused in disposing of the body plice; and his position is not modified simply 
of the deceased after he was killed by the accus- because later on he turns round and carries in- 
ed is no accomplice. 73 I.C. 506= 1923 L. 345. formation to the police. (1928 L. 193, Rel. on.) 
.SV^ 16r I.C. 289=63 Cr.L.J. 289=19360, 110 I.C. 676= 1928 L. 647, airo 9 L. 550= 
loi; 45 C.L.J. 581 : 99 I.C. 929: 146 I.C. 240= 1928 L. 193- 

>933 1 ^- > 9 ^; >937 R- 5*3 (accessory after the Value of Accomplice’s or Approver’s Evi- 
fact). An accomplice is a witness and not an dence. —The evidence of an approver, if 
accused person. 9 P.R. (Cr.) 1911 = 10 I.C. believed, is sufficient foundation whereon to 
340=12 Cr.L. J. 267. The rule of law says that repose a conviction, but in practice the Court 
an accomplice is competent to give evidence, sx mnjori cautela insists upon corroboration of 
and the rule of practice says that it is almost the approver’s statements in material parti- 
always unsafe to convict upon his testimony culars. 69 I.C. 462 = 1925 L. 153; 151 I.C. 
alone. But the rule of law to this extent 473= 1934 C. 719 (F.B.). uLo 1938 R^g.L. 
triumphs over the rule of practice that if special R. 213: 1937 A.M.L.J. 123. This rule is not 
circumstances exist which render it safe, in an rendered inapplicable by the personal conduct 
exceptional case to act upon the uncorroborated and antecedents of the approver or by the 
testimony of an accomplice and upon that alone, absence of motive on his part or on the part of 
the Court will not merely for the reason that the the investigating agency to implicate individual 
conviction proceeds upon such uncorroborated accused. 148 I.C. 745= 1934 L. The con- 
testimony say that the conviction is illegal. This is fession of an accomplice should be subjected to 
the plain meaning of sec. 133. There is no dif- the most anxious scrutiny in so far as it incri- 
ference between the law in India and the law in minates others, and received with caution M it 
England in this respect. 1937 Rang.L.R. 110= is not sifted by cross-examination. 14 Cr.L.J. 
169 I.C. 705 = 38 Cr.L.J. 7B5-.1937R. 209. 179=19 I.C. 179; >6 Cr.L.J. 233; 27 I.C. 905 

Evidence of accomplice and confession of co- =8 S.L.R. 203; 103 I.C. 49= 1927 L. 581; .24, 
accused—Distinction between. .Sw 38 Bom.L.R. A.L.J. 1050; 99 I.C. 929. The evidence of an 
1122=1937 3 |-* A suspected participator in approver should not be believed Withou 

the crime appearing as a prosecution witness is material corroboration and in order to SM 
on the same basis as an accomplice and a convic- whether there is such corroboration, the 
tion cannot be based upon his uncorroborated should scrutinise and marshal out very carcluny 
testimony. 15 Cr.L.J 440 = 24 I.C. 146. Per- the facts. 9 I.C. 232=12 Cr.L.J. 35 * 
sons taking part in negotiations for bribe cannot statement of an approver, veracious though U 
be said to be independent witnesses and their may appear to be, and though the ]ru{" JJ 

evidence is not free from doubt but persons large part of it be established, beyond all douDl 

merely present are not accomplices. 20 Cr.L. j, nevertheless requires corroboration. 34 w 
258 = 501.0. lO; 34P.L.R. 836. Person having =17 Cr.L.J. 273. Evidence of approver 
knowledge of commission of ofTence and keeping in exceptional cases and for reasons stat^. pc 
quiet for some days is no better than accomplice, admitted though uncorroborated, i? 

30 C.W.N. 816. But contra 38 C.^\^N. 777 220=34 I.C. 332. There should be direct 

“>934 678. material corroboration of the statement 0 

Accomplice and deiective—Distinction. — approver who is of very bad character. 3 * 

The detectives and accomplices arc disiinguishcd C. 843= 17 Cr.L.J. 107. Where the 
clearly when a conspiracy contains persons of ofa person is due solely to coercion an 
both the character. The former enter with a evidence cannot be ascribed to any desire 1 

design of detecting or betraying it,while the latter escape legal consequences, the discrwi a 

do concur fully with other accomplices till they ing to his evidence is practically negligiWC. 

arealarmed or they turn upon their associates I.C. 207= 1912 M.W.N. 1108. 

and expose them. In the case of those, corro- Necessity for Corroboration.’^AH r 
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NOTES. 

prover’s evidence cannot be accepted unless it 
is corroborated in material particulars by other 
independent evidence. 13 I.G, 998=13 Gr.L.J. 
182. See abo 9 L. 550=1928 L. 193; 9 Luck. 
355=19340.90; 73 I.G. 808=1924 L. 235; 
19 A.L.J, 725=63 I.G. 455; 34 I.G. 976=18 
Bom.L.R. 266. Persons who assisted in the con¬ 
cealment of the offence are no belter than 
accomplices. 1929 L. 540. A conviction based 
on the evidence of an accomplice is not bad 
but in established practice it is necessary that 
such evidence should be corroborated by some 
untainted evidence in material particulars. 24 
I.G. 174=18 G.W.N. 550; 73 I.G. 963 = 4 P.L. 
T. 381; 2 P.L.T. 773=60 I.G. 56=1929 L. 850. 
Conviction on uncorroborated evidence, when 
approver is a scoundrel, is not warranted. 77 
I.G. 429=1924 R. 173. The probative value of 
the evidence of an accomplice is practically the 
same as the confession of a co-accused. 24 I.G. 
156 (38 B. 156, Foil.). A conviction based 

on the evidence of an accomplice or the con¬ 
fession of a co-accused is not illegal, though it 
♦ is not safe to act on such testimony, unless 
corroborated in material particulars. 24 I.G. 
153=15 Cr.L.J. 417; 1929 N. 215; 7 O.W.N. 
862. 

What is good Gorroboration and What is 
NOT. —Gorroborative evidence should confirm in 
some material particulars not only the evidence 
that the crime has been committed, but also that 
the accused committed it. 1933 L. 295=1933 
Gr.G. 394. The nature of corroboration neces¬ 
sarily varies according to the particular circum¬ 
stances of the offence charged. The corrobora¬ 
tion need not be such as to confirm the 
accomplice in every detail of the crime; nor 
need it be by direct evidence that the accused 
committed the crime. It is sufficient if it is 
merely circumstantial-evidence of his connection 
with the crime. (Ibid.) In all cases depending 
upon informer’s evidence the degree of support 
required for the evidence depends in each case 
Upon the individual’s credit. 15 I.G. 987=16 
G.W.N. 66g. All persons coming technically 
within the category of accomplices cannot be 
treated as precisely on the same footing. 13 
L.T. 802 = 1933 P- 96. An approver’s evidence 
supported by the retracted confession of a co¬ 
accused behind the back of the accused is not 
sufficient to convict the accused. Such a re¬ 
tracted confession is not a corroboration of a 

high value. 18 I.G. 672=11 A.L.J. 73. It is 

unsafe to rely upon the uncorroborated testi¬ 
mony of the approver; the corroboration must 
be of the statement connecting the accused with 

the offence, 12 I.G. 513=12 Gr.L.J. 537 (A-); 
1929 M.W.N. 794. There is nothing in sec. 133 
to suggest that the statement of one approver 
cannot be regarded as corroborating that made 
by another approver. No doubt if it could be 
shown that the approvers had ample opportu¬ 
nity of consultation, this corroborative value 
would be greatly diminished. 1923 L- 666 . See 
abo 76 I.G. 698=1923 L. 335; 1923 L. 152; 96 
I.G. 127=1926 A. 705; 146 I.G. 364=1933 L. 

94b. Courts must exercise great caution if there 
are circumstances which indicate induce¬ 
ment or pressure which is not recognised by 

law. 148 I, C. 745=1934 L* 583* 

CC.M .-320 


34 P. L. R. 2. Confession of one accused 
cannot be said to be corroborated by the con¬ 
fession of another as against a third accused 
who has not confessed at all. But between 
the first two, the confession of one may be 
said to be corroborated by the confession of 
the second and vice versa. 60 I. C, 786=22 
Gr.L.J. 290 (L.). (38 B. 156, Dist.) The 
rule that testimony of an approver must be 
corroborated not only as to the crime but 
also as to the identity of each accused per¬ 
son and that the corroboration must proceed 
from an untainted source is not a technical 
rule, but is founded on long judicial experi¬ 
ment. 38 C. 559=10 I.G. 582=15 G.W.N. 
593; 1929 N. 222; 1929 L. 850=34 P.L.R. 
866. The fabrication of a false defence can¬ 
not be regarded as sufficient to corroborate 
an approver. The evidence of one approver 
cannot be said to corroborate another except 
where both have, at the earliest opportunity 
and before there has been any chance of 
consultation, deposed to the same acts as 
having been committed by particular accused 
person. 3 L. 144=68 LG. 113=1922 L. i. 
An accused should not be convicted on the 
statement of an approver unless such testimony 
is strongly corroborated and the corroboration 
distinctly implicates the accused with crime 
committed. 40 I.G. 696=9 P.W.R. (Gr.) 
1917; 39 I-C. 680=9 P-R- (Cr.) 1917; 1930 P. 
164=11 P.L.T. 545; 146 I.G. 701 = 1933 N. 
352; 147 I.G. 1172=1934 G. 114. The 

evidence of one accomplice is not sufficient 
corroboration of the evidence of other accom¬ 
plices, nor are previous statements, made by 
the same person sufficient. 21 M.L.J. 283= 

9 I.G. 897; 1928 N. 215; 1929 L. 850; 1933 

G. 146; 146 I.G. 1064=1933 O. 355. Accom¬ 
plices in different stages of crime—Their 
evidence is not mutually corroborative. 1933 
M.W.N, 1129. See abo 146 i.G. 701 = 1933 N. 
352. Gorroboration—^Nature and extent of— 
Whether English and Indian Law on the point 
are the same. See 69 LG. 257=17 N.L R. 
113; 5 P-63=93 I-C. 884; 1929 M.W.N. 698. 
In cases where a judge combines the functions 
of a judge and jury, he is bound under law 
to scrutinise the accomplice’s evidence with 
the same degree of care and caution, which is 
required of him in a trial by jury, and, just as 
he is bound to give a warning to the jury, he 
must warn himself that it is unsafe to con¬ 
vince a person on accomplice evidence in the 
absence of substantial corroboration by inde¬ 
pendent evidence. 114 LG. 457=1929 N. 
215; 1334 G. 114=37 G.W.N. 934. It is 

mainly the duty of the prosecution to bring 
the accomplice character of the evidence to the 
notice of the Gourt and then invite it to believe 
it by reference to the corroborative evidence on 
record. An accused is under no legal obliga¬ 
tion to do so. (Ibid.) See abo 1941 O.A. 1018= 

1941 A.W.R.^ (G.G.) 402. An accomplice is a 

competent witness against an accused and a 
conviction will not be illegal if it proceeds 
upon his uncorroborated testimony ; but this 
absolute rule of law as regards the evidence of 
accomplice is subject to a rule of guidance 
contained in HI. (b) of sec. 114 of the Evidence 
Act that an accomplice is unworthy of cr^it 
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Number of witness^:). 


No ptiiiicular number of witnesses shall in 
any case be required for the proof of any fact. 

CHAPTER X. 

Of the Examination of Witnesses. 


135. The order in 

Order of production and 
examination of witnrssc.s. 

of the Court. 


which witnesses are produced and examined shall be 
regulated by the law and practice for the time being 
relating to civil and criminal procedure respectively, 
and, in the absence of any such law, by the discretion 


NOTES. 

unless it is corroborated in material parti¬ 
culars. 114 I.C. 609-1929 N. 233. The fore 
most essential condition for acccptincj the ap¬ 
prover’s statement is that it must be a trust¬ 
worthy statement. 114 I.C. 623= 1929 N. 222. 
Where the accomplice’.s evidence is found to 
be truthful, there is no nerd for corrobora¬ 
tion. 9 P.L.T. 672; 1930 M. W. N. 169. 
Credibility of approver’s testimony depends 
upon the extent of removal of “taint” in his 
evidence. 1929 L. 850, Where the evidence 
of an accomplice is corroborated only as 
regards some accused, conviction of others is 
bad. 1929 M. 222. See also 146 I.C. 934-- 
*933 P* **2. Corroboration may be circum¬ 
stantial. 1930 N. 97; 1933 L. 294. If the 
evidence of an approver is discarded, it must 
be discarded as a whole and the defence cannot 


Sec. 135.—Order of examination of witnesses 
generally left to discretion of counsel. 5 C.W. 

N. 15. Where at the trial the prosecution 
witnesses who had been summoned were present 
in the Court as also the complainant and 
though the accused for certain reasons of his 
own wanted to cross-examine the witnesses 
before the complainant the Court insisted on the 
complainant being examined first on the ground 
that his state of health necessitated that coune. 
Hcldy that the Magistrate should have acceded 
to the request of the pleader of the accused and 
directed the cross-examination of the witnesses . 
before the complainant, 37 C.W.N. 288=1933 
C. 189. Where the witnesses are not summoned 
at the instance of the accused for cross-examina¬ 
tion, but are summoned for examination in a 
de novo trial, the order in which these witnesses 
are to be examined in chief rests at the discrc- 


base arguments on it any more than the prose¬ 
cution, 1930 P. 164. The rule in sec. 114, 
ilJus, {b)i that an accomplice is unworthy of 
credit unless, he is corroborated in material 
particulars, has become a rule of practice of so 
universal application that it has now almost 
acquired the force of law. 120 I.C. 721 = 1930 
N. 97. See also 184 I.C, r) 45=*939 Rang. 361. 

Retracted Statement is Admissible. —A 
retracted statement of an approver is admis¬ 
sible as evidence against an accused person, 
61 I.C. 528=12 L.W. 385. May be sufficient 
corroboration of the approver’s story as against 
himself but not against a co-accused. 20 Cr.L. 
J. 188=49 604. If there is no other 

reliable evidence in corroboration, the evidence 
of the approver, coupled with the retracted 
confession of a co-accused, is not sufficient for 
conviction. 55 A. 91 = 1933 A. 31. 

. Delay in making Statements, —Long delay in 
making their statements would make their evi¬ 
dence liable to grave suspicion. 67 I.C. 828 
{2) = 2 L.L.J. 296. 

Sec. 134 : Scope and Principle ok Section 
—Explained,— 10 W.R. 236; 22 C.W.N. 40O. 
Court may believe one witness in preference to 
a larger number on the other side. 24 W.R. 18 
(Cr.). Evidence in case of perjury—Necessity 
for more than one witness. 5 W.R. (Cr.) 23; 
23 Bom.L.R. (Sup, Vol.) F.B. 457. Case of 
two contradictory statements—Conviction on 
alternative charges. See 4 B.L.R. (Ap. Cr.) 9; 
*3 G.435; 8 W.R. (Cr.) 79; 9 W.R. (Cr.) 52; 
9 W.R, (Cr.) 25; 12 W.R. (Cr.) ii; 12 W.R. 
(Cr.) 66; 4 B.L.R. (A.C.) 4; 3 B.L.R. (Ap. 
Cr.) 36; 12 W.R. (Cr.) 31:22 W.R. (Cr.) 2: 4 
B.L.R. (Ap, Cr.) 9; 10 B. 124; u B. 702. See 
Field, 6th Ed., p, 433, 


tion of the prosecution. (1933 C, 189, Dist.) 
151 I.C. 236=1934 N. 209. Power of Court to 
regulate order of examining witnesses. 39 G. 
245=16 C.W.N. 265. See also 8 B. 200; I2 
B. 459; 7 C.L.K. 274. Witness present during 
examination of previous witness—Power of Court 
to exclude the witness—C. P. Code, sec. 151. 
1934 A.L.J. 750= 1934 A. 840. Effect of Judge’s 
suggestion that further evidence need not be 
given. 6 Bom.L.R. 636. “No matter^ how 
often the same case comes before Court, if the 
accused persons be different on each occasiont 
the witnesses for the prosecution must be exa¬ 
mined de novo** See W.R. 1864 (Cr.) 3 ®* 
ibid, 1; 13; 18; 22 W.R. (Cr.) 38; 1 B.L.R. 
(O.Cr.) 37; 9 M. 83. Omission to do this, 
though illegal, yet if it has not occasioned a 
failure of justice, a new trial need not be order¬ 
ed. 9 M. 83. Where a party to a suit WM 
present in Court when his witnesses were exami¬ 
ned and later on claimed to be examined as a 
witness in support of a contention put forwfi^ 
by him and it was disallowed, it was held that 
there ^vas no doubt a practice to refuse to allow 
such a person to give evidence, but ■ that there 
was no rule of the Court to that effect, 
there any provision of law in the C. P. Code or 
in any other statute. S. 135 did not authonse a 
Court of law to refuse the examination of a wit¬ 
ness who might have done something which WM 
not very desirable. It was also held that Inc 
inherent powers of the Court were ve^ WidC 
and undcfinable, but at the same time the 
exercise of such powers should not be made m 
an arbitrary and capricious manner. ’ 94 * 

A. (Supp.) 586—1941 A.L.J. 345=* 94 ’ 

3 * 4 - 
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136. When either party proposes to give evidence of any fact, the Judge 
, , , ., , may ask the party proposing to give the evidence in 

°of would be 

. ^ relevant; and the Judge shall admit the evidence if 

he think? that the fact, if proved, would be relevant and not otherwise. 

If the fact proposed to be proved is one of which evidence is admissible 
only upon proof of some other fact, such last-mentioned fact must be proved before 
evidence is given of the fact first mentioned, unless the party undertakes to give 
proof of such fact, and the Court is satisfied with such undertaking. 

If the relevancy of one alleged fact depends upon another alleged fact being 
first proved,^ the Judge may, in his discretion, either permit evidence of the first 
fact to be given before the second fact is proved, or require evidence to be given 
of the second fact before evidence is given of the first fact. 

Illustrations. 


(a) It is proposed to prove a statement about a relevant fact by a person alleged to be dead 

which statement is relevant under section 32. * 

The fact that the person is dead must be proved by the person proposing to prove the statement 
before evidence is given of the statement. ' 

(b) It is proposed to prove, by a copy, the contents of a document said to be lost. 

The fact that the original is lost must be proved by the person proposing to produce the copy 
before the copy is produced. 

(r) A is accused of receiving stolen property knowing it to have been stolen. 

It is proposed to prove that he denied the possession of the property. 

The relevancy of the denial depends on the identity of the property. The Court may in 
its discretion, either require the property to be identified before the denial of the possession is 
proved, or permit the denial of possession to be proved before the property is identified. 

[d) It is proposed to prove a fact (A) which is said to have been the cause or effect of a fact 
in issue. There are several intermediate facts {B, C and D) which must be shown to exist before the 
fact [A) can be regarded as the cause or effect of the fact in issue. The Court may either permit A 
to be proved before C and D is proved, or may require proof of By C and D before permitting 
proof ol A. 


Examinaiion-in-chief. 


137. The examination of a witness by the party 
who calls him shall be called his examination-in-chief. 


NOTES. 

Sec. 136 .—notes under sec. 135. Where 
in cross-examining a witness for the prosecution, 
questions are disallowed by the Court on the 
ground of irrelevancy or other grounds, the 
evidence should show what the questions are 
and the reason for disallowing them. 55 I.C. 
593=1 P.L.T. 632. 

Secs. 137 - 138 : Application of sec. 138.— 
It is certainly implied by sec. 138 that the 
party should have an opportunity to cross- 
examine and does not mean that merely a 
right to cross-examine a witness without an 
opportunity being offered for cross-examination 
is sufficient compliance with the requirements of 
the law. 73 I.C. 339=24 Cr.L.J. 595. Se6. 
138 deals with order of proceedings and not with 
rights of parties. * 9^9 C* 822. Unfinished 
testimony, when admissible. 144 I.C. 331 = 

1933 L- 561. . u* f 

Scope of Cross-examination. —The ngnt ot 
cross-examination given by sec. 138 is not fette¬ 
red by the fact that there are police papers 
which are not referred to by the prosecution; and 
the cross-examination can be made on all mat¬ 
ters allowed by the Evidence Act. The^ cross- 
examination is not limited to matters raised in 
evidence elsewhere. 10 I.C, 9 i 7“4 Bur.L.T. 
*13. Court should generally leave cross-exa¬ 
mination to the parties. Ste I.C. i 54“*924 
O. 361. The questions put in cross examination 
must be either relevant and pertinent to the 


matter in issue or c&lculatecl to elicit answers 
affecting the witness’s title to credit. 6 Mys.L.J. 
551 (F.B.). Read in this connection the obser¬ 
vations of Sir John Wallis in 1032 PC 60 
=62 M.L.J. 457 (P.C.). 

Limits op Cross-examination.— 2 Tur TC 

7 (App,)88; 9 W.R. 586’; 12 

M.I.A. 381; 3 BX.R. (A.C.) 273. Where 

the same witness is cross-examined on behalf 
ofdifferent .parties and during the course of it 

he makes a statement damaging to the case of 
one of the parties who had already cross- 
examined him, then, the latter party is enti¬ 
tled to cross-examine the witness with refer¬ 
ence to the statement so made. i8q I C nc*?— 
1940 All. S 53 - 

Use of Cross-examination. —See 6 W R 
181 ; 21 C. 401 ; 6 C. 279. Object of cross- 
examination. 30 C. 625. There is no hard and 
fast rule as to the right of a counsel to demand 
in cross-examination the repetition of the whole 
story told in the examination-in-chief. le: Cr 

L.J. 148=22 I.C. 724. Right of party to cross- 
examine hostile witnesses. See 1937 \ l T 

1214= 1937 A. 754. A witness was cross-examined 
and re-examined. In re-examination fresh mat- 
ter was introduced. The Counsel asked for 
cross-examination of the witness again The 
Court granted only three minutes. Held, the 
object of re-examination was to clear ambiguities 
in cross-exammation and that if new and imnort 
ant matter, was allowed to be introduced ift 
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Cross-examination. 


Rc-examination. 


I'he fxarintiation of a witness by the adverse 
party shall be called his cross-examination. 

The examination of a witness, subsequent to 
the cross-examination by the party who called him, 
shall be called his re-examination. 


138. Witnesses shall be first cxamined-in-chief, then (if the adverse party 

so desires) cross-examined, then (if the party callini? 
Order of examinafon. re-examined. 

The examination and cross-examination must relate to relevant facts but 
the cross-examination need not be confined to the facts to which the witness testi¬ 
fied on his examination-in-chief. 

The re-examination shall be directed to the explanation of matters refer¬ 
red to in cross-examination ; and, if new matter is, 
by permission of the Court, introduced in re-examina¬ 
tion, the adverse party may further cross-examine 
upon that matter. 


Direction of 
tion. 


re-examina- 


Cross-examination of per¬ 
son called to produce a 
document. 


Witnesses to character. 


139. A person summoned to produce a docu¬ 
ment does not become a witness by the mere fact that 
he produces it, and cannot be cross-examined unless 
anc until he is called as a witness. 

140. Witnesses to character may be cross-exa¬ 
mined and re-examined. 


Leading questions. 


When they must not be 
asked. 


141. Any question suggesting the answer which 
the person putting it wishes or expects to receive is 
called a leading question. 

142. Leading questions must not, if objected to 
by the adverse party, be asked in an examination-in- 
chief, or in a rc-exarnination, except with the permis¬ 
sion of the Court. 


NOTES. 

rc-examination, the other party has a right to 
cross-examine the witness as regards the matter 
introduced. Therefore the time of three minutes 
given for cross-examination was insufficient. 176 
I.C. 515=3^^ Cr.L.J. 416 (2) = i937 A. 171. 

Scope of Re-examination. —After the cross- 
examination of the witness on behalf of the 
accused, the re-examination would ordinarily 
be directed to the explanation of the matter 
referred to in the cross-examination. 3 P.L.T. 
32. See also 44 i.C. 343. 

See. 138 .—The object of re-examination is 
to clear the ambiguities in cross-examination and 
if new and important matter is allowed to be 
introduced in re-examination by the prosecution, 
the accused has a right to cros.s-examine the 
witness as regards the matters so introduced. 
1936 A.W.R. 967—1937 A. 171. Where the 
cros.s-cxamination of a witness begin.s on one 
day and is completed only the next day, the 
party calling the witness is entitled to re-examine 
the witness on the whole field covered by the 
witness and not merely on the matters arising 
in the cross-examination on the second day. 
The law does not contemplate the placing of 
any such restriction on the right of rc-examination 
conferred by S. 138 and it is not open to the 
Court to take it away. If the matter elicited 
in rc-examination gives rise to any suspicion 
that it has been the result of tutoring with regard 
to any matter covered on the first day of the 
cro 5 s-cxamination, it would be open to the 


judge to draw the attention of the jury to the 
fact that the lapse of time may have pven an 
opportunity for preparation ; but this would 
not be a ground for refusing to let questions in 
rc-examination being put. 195 I.C. 107=1941 
P.W.N. 255 = 22 P.L.T. 327=1941 P. 302.^ To 

tender a witness for cross-examination in a 
Sessions trial is a very irregular course. The 
practice of tendering a witness for cross-examina¬ 
tion is inconsistent with S. 138. Such a course 
should, if at all, be adopted only in the cases of 
witnesses of secondary importance. Where the 
prosecution have already got sufficient evidence 
on a particular point, and do not want to 
time by examining a witnes.s who was exanuned 
in the lower Court but at the same lime do not 
want to deprive the accused of his right of 
cross-examining such witness, they tender him 
for cross-examination. But the witness should, 
strictly speaking, be asked by the pros^uUon, 
with the consent of the accuscd*s pleads and 
the leave of the Court, whether his evidence 
in the lower Court is true. If he gives a gcncml 
answer as to the truth of his evidence in the 
lower Court, he ran be cross-examined on that* 
But he must in some way be cxamincd-m-chiel 
before he can be cross-examined. In any case 
the practice of tendering a witness for 
examination certainly should not be 
in the case of an important witness. 43 Bom.L. * 
946. See also 44 Bom.L.R. 27 (F.B.). 

Sec. 139 .—See 12 B. 63. 

S^c. 142—A leading question to the pros^ 
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The Court shall permit leading questions as to matters which are intro- 
prove? it* opinion, been already sufficiently 


When they may be asked. 


144 


143. Leading questions may be asked in cross- 
examination. 


Any witness may be asked, whilst under examination, whether anv 

Evidence as to matters in Other disposition of property, as to 

writing. which he is giving evidence, was not contained in a 

to make any statement as to the contents of any^drcumeV/ which ^in 
of the Court, ought to be produced, the adverse party may object to such evh 
dence being given until such document is produced, or until facts have 
which entitled the party who called the witness to give secondary evidence of 

Explanation.—A witness may give oral evidence of statements made bv 
Ski Sva“t tT ' 

Illustration. 

The question is, whether A assaulted B. 

C deposes that he heard A say to D —“ B wrote a letter r i .. 

revenged on him.” This statement is relevant, as showing A's motive j ^ 

may be given of it, though no other evidence is given about the letter, assault, and evidence 

145. witness may be cross-examined as to previous statements made 

Cross-examination as to into writm^^ 

previous statements in . • matters in question, without such writing 
writing. being shown to him, or being proved but if it if 

intended to contradict him by the writing ’ h* 
tention must, before the writing can be proved, be called to those uarts ff it u 
are to be used for the purpose of contradicting him. ^ 



LEG. REF. 

^ As to the application of S. 145 to police 
diaries, see the Code of Criminal Procedure, 1898 
(Act V of 1898), S. 172. 

NOTES. 

cution witness by the prosecution cannot be 
allowed nor can the reply be used, i P. 630= 
4 P.L.T. 76. On this seciion, see also 12 M.I.A. 
380. 

Sec. 143 .—In the course of cross-examination 
by the defence for eliciting facts in their favour 
from the prosecution witnesses the defence are 
entitled under S. 143 to ask leading questions. 
19 G.W.N. 676=42 G. 957. The Court may, 
in its discretion under S. 143, permit the prose¬ 
cution to cross-examine a witness even though 
he had been originally called by them with 
regard to the matters elicited by the defence. 
(Ibid.), Leading questions such as can properly 
be put in cross-examinarion of a hostile witness 
cannot be put by the Public Prosecutor in 
examination-in-chief. 2 P.L.T. 757. If a Judge 
disallows a question, the pleader should have 
the question, and order disallowing it recorded, 
if such a refusal is illegal. 36 LG. 468=9 Bur.L. 
T* 133. On this section, see 37 C. -467. 

S^, ‘ 14 ' 4 .—35 C. 141 ; 19 A. 390 at 421 ; 
i2, Cr.li.J. 214. 

Sw«T4S.—=^Scope and application of the sec- 
tion.-'&tf 19 A. .ggoj.'Rat ’6io and 924; ii B.H.C. 
.R.T20,;20 jC. 642; 31 C. 142;,33 C. 1023; 28 G. 

W;X , 587 ; 74 C.LJ.; 547 - An illiter^e,person is 
not iinniune 'from the .processes m law with 
regard to contradiction' by a previous 'statement, 


evidence and cannot be used to 
co-accused^s confession, isf IC af. ^ 

506. Before a previous statement of a^titness 
m writing can be used to contradict hi 
his attention must be 

statement sought to be used under S. 145 That 
IS, however necessary onlv if th^ it ! 

containing the statement bec'omes re evl„”v 
rnadmL"Me"“l? irrele^van^ln^ 

s.of thTl|Srn“t 

(Cr.). Where the whole of the pre^fote^^al 
ment made by the witness is read out to Mm^‘ 
he IS cross-examined m respect of it but 
evolve replies, S. 145 is fully complied whh 
although the witness is not specifi^lly tsM 
about articular portions -of that 

40 P.L.R. 471. There is no duty-cast 410011 
counsel who wishes to cross-exam™ « ^ 

by putting to him a previous statemrt? 
prove that statement. S. i.r has m 5 ."^ *5 
with S. 162, Gr. P. Code 'Ld 
indicates that the atteritiOn’ To a ^ 

be called to the pmous Wafeme^lrt"Ag 
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NOTES. 

writing can be proved. If tl)c witness admits the 
previous statement, or explains any discrepancy 
or contradiction, it ob\ iously makes it imnccess ^7 
for the statements thereafter to be proved. On 
the other hand if the statement still requires to be 
proved that can be done by callnrg the person 

before whom it was made. l.L.R. (I 939 ) 
500=41 P.L.R. 775-" J 939 L- 2G8. A document 
which is used to contradict a witness must be 
put to the witnesses. Simply because the witness 

docs not go into the witness-box, the Court is 

not entitled to break the law and admit such 
document. 15^^ 841-1934 55 . (2)* 

Section can be u.scd only to show that the witness 
is contradicting something he has said before ; but 
not to show that he had omitted to state m former 
inquiry to the Police wihat he was stating at 

the trial. 56 475^^933 .W- 372 (2)-64 

M.L.J. 519. S. 145 militate in any way 

against previous statements being used by way of 
corroboration of statements put in under S. 2«B, 
Cr. P. Code, which arc substantive evidence 
in the case before the Court of Session. 37 C. 
W.N. 1066 = 58 C.L.J. 66. There is nothing in 
the Evidence Act to show that a document 
which is meant to contradict a witness or impeach 
his credit, must come from proper or legiti¬ 
mate custody. So a question to the prose¬ 
cution witness in cross-examination with 
reference to the contents of a letter alleged to 
have been written by him to another asking the 
latter to depose to a certain eRect cannot be dis- 
aUowed on the ground that it had not been 
proved to have come from proper custody. 146 
I.G. 83 = 36 Cr.L.J. 1162. See aho 174 I.C. 678 
s:1iq 38 Pesh. 18. First information report. See 

8 L. 605. See abo 54 C. 237 ; 39 P.L.R. 200. 
Deposition not read over to witness as required 
by S. 360, Cr. P. Code. 6 P. 478 9 ^ P- 

Replication filed by a party under O. 6, 

r. 5, C. P. C. 41 652=1939 L- 529 - 

Attention of complainant to be drawn to state¬ 
ments used in cross-examination to contradict. 

31 I.C. 354=17 Bom.L.R. 59. Previous state¬ 
ments can be used only for the purpose of cross- 
examining a witness. They cannot be admitted 
as evidence against an accused. 12 Cr.L.J. 214 
= 10 I.C. 119. Statements taken under S. 164, 
Cr. P. Code, and not covered by S. 238 are in¬ 
admissible against the accused. But they can 
be used for the purpose of contradicting the 
statements subsequently made in Court by the 
persons making the former statements. 27 I.C. 
197 = 17 363- Advocates and pleaders may 

examine witnesses in their charnbers or elsewhere 
before such witnesses appear in Court if they 
think fit. 14 I-C- 763 = 5 Bur.L.T. 38. Such 
examination is not made with intent to fix witness¬ 
es down to certain evidence, but is made to 
ascertain what they know and to enable the case 
to be conducted properly. (Ibid.) Writing 
need not be produced in absence of intention to 
contradict. 1925 M. HS- To cross-examine a 
witness on a previous deposition with a view to 
discrediting him, the attention of the witness 
must be drawn to those discrepancies so that he 
may have the chance of explaining them. In 
such a case it is not proper for the Judge to stop 
the examination and have the whole deposition 
^cd with a view to discrepancies being pointed 


out at the time of argument. 1931 L. 38 ; 1929 
M.W.N. 789. The passages are to be specifically 
referred to.' 12 R.D. 312 = 1928 A. 511. The 
first information report can be proved to impeach 
the credit of the witness by cross-examination 
under this section. 107 I.C. 761. Itisonlywhat 
is written in the police diaries that can be used 
under this section but not what the Sub-Inspector 
of Police stated that a witness did or did not say. 
108 I.C. 162 = 1928 L. 507. Procedure to be 
adopted where statements in police diaries 
which are sought to be used under this section. 
1933 M.W.N. 919; 14 P.L.T. 543 = 1933 P* 
589. In the case of statements before Inspector 
of Excise. 1933 M.W.N. 1270. In the case of 
statements made to a Headman in the course of 
an enquiry in a criminal case. 144 I.C. 369= 

1933 R. 119. Statements contained in the inquest 
reports cannot be used to discredit the evidence 
of the inquest officer unless they are put to him 
under S. 145. 48 L.W. 615=177 T.C. 808= 
(1938) 2 M.L.J. 618. Where an admission is 
not put to the paity making it and the party 
making it is not examined on it under S. 145, 
the admission is not legal evidence and cannot 
be used against the party making it. 1930 L, 
695 : 1-934 L- 750 • *934 L; 753 - The state¬ 
ment of a witness abstracted in a judgment can 
be used only in one of two ways either under 
S. 145 of the Evidence Act to contradict the wit¬ 
ness or as an admission under S. 21. For the 
former purpose, it is incumbent upon the p^ty 
examining the witness, before proving the writing, 
to call his attention to those parts of it which 
arc to be used for the purpose of contradicting 
him. This is an essential step in the procedure, 
the omission of which is likely to cause grave 
injustice. 53 M. 952 = 60 M.L.J. 14* 

170 I.C. 315 = 39 P.L.R. 200; 1937 L. 480. 
Suit on handnotc—Denial of debt but admission 
of signature on blank paper—Admission of debt 
contained in affidavit of defendant filed in 
prior case—Use of—Conditions. See 17 P.L.T. 
621 = 165 LG. 805=1936 P. 588. Non-comph- 
ance with provisions of the section, effect of. 

152 I.C. 325=1934 R. 273. See abo ii O.W.N. 
568=19340.229; 152 I.C. 873=1934^.956. 

Secs. 145 and 67 .— Where the object of trying 
to prove certain documentary admissions is to 
utilise those admissions to prove a party’s 
and not to contradict the persons making the 
admissions. S. 145, Evidence Act, could have 
no application. The admissions in question 
could be proved according to the provisions ox 
S. 67 of the Act by the production of other vnt- 

nesscs. 1941 O.A. (Supp.) 420=194* A.W.R. 
(Rev.) 461 = 1941 A.L.J. (Supp.) 8 q. 

Secs. 145 and 155 .—S. 155 only lays dow 
that the credit of a witness may be impcacnea 
inter alia by proof of former statements inconsistent 
with any part of his evidence which is liable to 
be contradicted ; but it docs not lay down tte 
manner in which the former statement is 
proved. The mode of proof of such a statment 
in writing, When it is sought to be tendered m 
evidence for contradicting a witness, is , 

in S. 145. In other words, S. I55 contrmlw 
by S. 145 and is not independent of it. X 93 ® 
491. See abo 1938 N.L.J. 434 - *45 

be taken as it is uninfluenced {?y 

ration derived from the previous state ot the 1#^ 
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Questions lawful in cross- cross-examined, he may, 

examination. addition to the questions hereinbefore referred to 

be asked any questions which tend— 

(1) to test his veracity, 

(2) to discover who he is and what is his position in life, or 

(3) to shake his credit, by injuring his character, although the answer to 

such questions might tend directly or indirectly to criminate him or might expose 
or tend directly or indirectly to expose him to a penalty or forfeiture. ^ ^ 


When witness to be com- i question relates to a matter 

When witness com relevant to the suit or proceeding, the provisions of 

section 132 shall apply thereto. 


pelled to answer. 


Court to decide when ques¬ 
tion shall be asked and when 
witness compelled to answer. 


148. If any such question relates to a matter not relevant to the suit or oro- 

dceeding, except in so far as it affects the credit of the 

witness by injuring his character, the Court shall decide 

whethj or not the witness shall be compelled to answer 
It, and may, if thinks fit, warn the witness that hj 
IS not obliged to answer it. In exercisino- > rl* 

cretion, the Court shall have regard to the following considerations *_ ^ 

(1) such questions are proper if they are of such a nature that the tmtb 
of the imputation conveyed by them would seriously affect the opinion of the 
Court as to the credibility of the witness on the matter to which he testifies • 

(2) such questions are improper if the imputation which thev Von 

relates to matters so remote in time, or of such a character, that the truth of tb 
imputation would not affect, or would affect in a slight degree th^> V 

the Court as to the credibility of the witness on the matter to which he testifie'^ 

_ (3) such questions are improper if there is a great disproportion betw4n 

the importance of the imputation made against the witness’s character and the 
importance of his evidence ; 

(4) the Court may, if it sees fit, draw, from the witness’s refusal to answer 
the inference that the answer it given would be unfavourable. ^ 

149. No such question as is • 

Question not to be asked mio-ht tn iaclr/a/4 i i section 

without reasonable grounds, ^ ui j r’ person asking it 

„ has reasonable grounds for thinking that the imputSon 
which It conveys is well-founded. putdiion 

Illmtrations. 

{a) A barrister is instructed by an attorney or vakil that an imoortant unt 
This is a reasonable ground for asking the witness whether he is a dakait. ^ dakait. 


NOTES. 

or the English law upon which it may be founded. 
It makes no mention of oral statements. It 
therefore cannot control S. 155. Hence questions 
with reference to statements made by one wit¬ 
ness to another are legally admissible, though 
the Court could refuse to rely on them on the 
ground that they had not put to the witnesses 
concerned for explanation. 1939 N. i3 = I.L.R. 
(1939) N. 109. 

Secs. 145 , 155 and 157 A petition of com¬ 
plaint filed before a Magistrate by a witness 
some days.after the occurrence, can be used 
not only to corroborate him under S. 157 but 
also to contradict him under S. 145 or to 
impeach his credit under S. 155 of that Act. 
196 I.C. 439=45 C.W.N. 763=1941 G. 533. 

Secs.» 146 - 152 : Relevancv of Questions.— 
A question put to a female witness whether she 
was made pregnant by one Xy in a case relating 
to title to property would be relevant ^ if the 
point was whether by reason of unchastity she 
could not inherit her husband’s property. But 
if the object wds to impeach her credit, Ss. 146 


602^ 'oVs considered 65 I 

in eross-examinVtion. 2 

&.L I. , 03-6 I.C: ,8, i ’3’,' fc,’' C', "f i , 

See* 149 * Counsel for prisonf*r u 
state as easting facts matters which bf 
been told tn his instructions on ^ 

of the pruoner but which he does^nof 

-19 O.W.N. 9.3-3. C,t.J, 
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(b) A pleader is informed by a person in Court that an important vviUiess is a dakait. The 
informant, on bein^ questioned by the pleader gives satisfactory reasons for h.s statement. This 

is a reasonable ground for asking the witness whether he IS a dakait e u • 

(r) A witness, of whom nothing whatever is known, is asked at random whether he is a 

dakait. There arc here no reasonable grounds for the question. j * a r it 

(d) A witness of wliom nothing whatever is known, being questioned as to his mode of life 
and means of living, gives unsatisfactory answers. This may be a reasonable ground for asking him 

if he is a dakait. 

i-o If the Court is of opinion that any such question was asked without 
^ ’ reasonable grounds, it may, if it was asked by any 

Procedure of Court in case barrister, plcadcr, vakil or attorney, report the cir- 
of question being asked with- curnstances of the case to the High Court or other 
out reasonable grounds. authority to which such barrister, pleader, vakil or 

attorney is subject in the exercise of his profession. 

The Court may forbid any questions or inquiries which it regards as 

indecent or scandalous, although such questions or 
Indecent and scandalous inquiries may have some bearing on the questions 
questions. before the Court, unless they relate to facts in issue, 

or to matters necessary to be known in order to determine whether or not the 
facts in issue existed. 

152. The Court shall forbid any question which 
Questions intended to appears to it to be intended to insult or annoy, or 
insult or annoy. which, though proper in itself, appears to the Court 

needlessly offensive in form. 

When a witness has been asked and has answered any question which 

is relevant to the inquiry only in so far as it tends 
to shake his credit by injuring his character, no evi¬ 
dence shall be given to contradict him ; but, if he 
answers falsely, he may afterwards be charged with 

giving false evidence. 

Exception i —If a witness is asked whether he has been previously con¬ 
victed of any crime and denies it, evidence may be given of his previous conviction. ^ 
Exception 2.—If a witness is asked any question tending to impeach his 
impartiality and answers it by denying the facts suggested, he may be contra¬ 
dicted. 

Illustrations. 

fa) A claim against an underwriter is resisted on the ground of fraud. . , , , . 

The claimant is asked whether, in a former transaction, he had not made a fraudulent claim. 

He offered to show that he did make such a claim. 

The evidence is inadmissible. , r • • r j- u -f,. 

(b) A witness is asked whether he was not dismissed from a situaUon lor dishonesty. 

He denies it. . 

Evidence is offered to show that he was dismissed for dishonesty. 

The evidence is not admissible. 

(c) A affirms that on a certain day he saw B at Lahore. ^ 

A is asked whether he himself was not on that day at Calcutta. He denies it. 

Evidence is offered to show that A was on that day at Calcutta. j* v * 

The evidence is admissible, not as contradicting on a fact which affects his credit, but M 

contradictinc the alleged fact that B was seen on the day in question in Lahore.. 

In each of these cases the witness might, if his denial was false, be charged with giving false 

* j 

cvi ^ asked whether his family has not had a blood-feud with the family of B against whom 

he gives evidence. 


153 ' 

Exclusion of evidence to 
contradict answers to ques¬ 
tions testing veracity. 



NOTES. 

Sec. ISO.—.Sw 19 B. 340. 

Sec. 151.—Indecent or scandalous question 

-^Latitude to Counsel. 5a LG. 54“^® Cr.L.J. 

566. 

See. 152 .—18 B. 468 (470) ; 3 M.H.G.R. 
57a i 3 Weir 819. 


Sec. 153 .—u B.H.C. 169; » 

226. The principle of this section should BC 
observed in examination 'on commission aw* 
47 C. 1040. Ss. 153 and 155 must 
construed and narrowly interpreted, o-R. 14* 

*=1928 P.C. 54«S4 M.L.J. 545 


S. 154 ] 
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impartiality'''''' ''' that the quesUon tends to impeach his 

. ^54* Tne Court may, in its discretion, permit 

Questions by party to his the person who calls a witness to put any Questions 

to hini which might be put m cross-examination by 
__ the a dverse party. ^ 

NOTES. 

^ 54 —28 C. 594; 13 C. 53: 12 

M.l.A. 380. The circumstances in wliich a 
witness may be cross-examined by the party 
calling him are not laid down in S. 154, which 
leaves the matter entirely to the discretion of 
the Court. The mischief begins when the grant 
of permission itself is considered to be equivalent 
to an adjudication or to an expression of opinion 
by the Court adverse to the veracity of the. 
witness instead of being treated merely as a 
permission to test veracity of a witness, a per¬ 
mission which can hardly be refused when any 
witness makes an unexpected statement adverse 
to the case of the prosecution. 144 I.C. 936 = 

1933 P. 488; 166 I.C. 726 = 38 Cr.L.J. 271 = 

1937 P- 34 * ^ 1^0 14 Pat.L.T. 494=1933 P. 

517. As to the evidence of hostility and principles 
governing discretion of Court, see 1933 N. 384 ; 

152 I.C. 1021 = 1935 P. 1033. When a witness 
becomes hostile it would in certain cases be 
unsafe to accept any portion of the testimony 
which he has rendered in examination-in-chief. 

To pick and choose between the statements which 
such a witness makes in examination-in-chief 
would sometimes be an unsound proceeding. 

But it would be quite wrong to hold that a 
Court is entirely debarred from bringing its 
judicial discretion to bear on materials which 
cross-examination elicits and of deciding whether 
the truth lies there. 44 C.W.N. 999=1940 C. 

536. It is not settled that the evidence of a 
witness who is cross-examined by the party 
calling him is still evidence and can be relied 
on by either party, the credibility of the facts 
deposed being a matter for the jury. There is 
no legal objection to permission to treat a 
witness as hostile being granted freely, although 


it is preferable to avoid the use of the words 
“ declared hostile ” which by association have 
come to carry by implication a misleading 
significance. 19 P. 369=1940 P. 289=22 
P.L.T. 98. The power given by S. 154 is a dis¬ 
cretionary one and will not be reviewed by the 
appellate Court provided there was some material 
on which such discretion can be exercised. The 
mere fact however that a witness does not adhere 
to or subsequently makes a statement different 
from his previous statement does not of itself 
justify the employment ol the power given by 
S. 154. II R. 4=1933 R- 57 - See also 166 I.C. 
726=1937 P. 34. That the answer of the 
witness is in direct conflict with other evidence 
is no ground to treat him as hostile and allow 

cross-examination. 55 M. 9 ^ 4—*936 M. 516 
=71 M.L.J. 231. Hostile witness, who is a 
witness is not necessarily hostile because in an 
absent-minded moment he admits the truth. 
Before a prosecution witness can be declared 
hostile, there must be good ground for believing 
•that the statement he made in favour of the 
defence is due to enmity to the prosecution. 44 
i-G. 33=3 P.L.J. 4 * 9 - See also 61 C. 399 = 3.8 
C.W.N, 659=1934 G. 636. A witness who is 

unfavourable is npt necessarily hostile \ a hostile 

;.C.M.T321 


witness IS one who from the manner in which 
he gives his evidence show that he is not desirous 
of telling the truth. 49 C. 93=1922 C. 267. 

276. V\ here a witness has been tendered but 
not examined by the prosecution, the prosecution 
cannot cross-examine that witness. S. i .14 does 
not authorise such cross-examination. 7 P se 
-1938 P- 203. A prosecution witness who 
was declared hostile and permitted to be cross- 
examined by the prosecution in the committing 
Court, cannot be treated at once as a hostil! 
Witness and cross-examined by the prosecutinn 

chirf*' without being examined-in- 

439=45 C.W.N. 763=1941 c 
533 - . a witness turns hostile and is^cross 

examined by the party calling him, the evidence 
of such a witness need not be rejected in toto 
It IS a question for the Judge to decide 

m spite of the witness having been discrediti^H 
on one point his testimony may be considered 
on another. > 933 M. ■ 37 = 56 1^. 7 g f 

208. Before a party calling a witness ctn erti' 
examine him it is not necessary that the 
ness should first of all be decl 2 -ed hostfie In 
this respect S. 154 of the Indian Evidence Ac^ 
gives an unqualified discretion to the lud^e 
quite apart from any question of the hoitihfv 
or otherwise of the witness. It is, howev^ 
necessary before the procedure of S is., ZJu 
adopted either for pe’^rmission of the 
obtained or for it to be given hv 
without its being sought. Such permission sSuId 
be signified If not m words, by some other aefion 
of the Court indicating its permission during he 
cross-examination of the witness by the fartv 
calling him. 56 M. 7 ■ igoo jq „Oq ^ 

58 C. 1404.. ApartyLWwl^dtocrolextmin^ 

his own witness because the examine 

hostility and not necessarily because 
plays untruthfulness. The fact that 
IS being cross-examined does not imolv^n 
Sion that all the witness’s 
hoods. On the other hand, the main ^ 
of cross-examination is to obtain 
Consequently the prosecution is entitled^ reW 
on a part of the witness’s evidence even u 
he has turned hostile. 9 p 47^=,non 

Per Lort Williams J.-Ss. 143^ alid 1I4 do ""no) 
give power to the' prosecution to pm Jeadhi ‘ 
questions to their own witnesses even with 
assent 6f the Judge. The meaning of T ^ J N 

Aat they may with the permission of the Court 
treat a wUness as hostile and cross-examine Wm 

The wording of S. 154 shows that the legElaU^ 
did not intend to distinguish the Z 

country from the law which obtains in Fn i 
50 C.L.J. 467=1930 C. I3Q tT"! ‘"England. 

stood that a witness should be SoL exa“"'^^n 
to be discredited altogether and nr., 
get rid of part of his fes^Siny 

37 C.L.J. 173=1923 c. 463 ^■r/3^1 657= 

examining one’s own witness 3, p 

C.W.N.872. 53 C. 37a; 33 
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155. The credit of a witness may be impeached 

Impcacliing credit of wit- in the following ways by the adverse party, or, with 
ness. consent of the Court, by the party who calls him ;— 

(1) by the evidence of persons who testify that they, from their knowledge 

of the witness, believe him to be unworthy of credit ; 

(2) by proof that the witness has been bribed, or has ^[accepted] the offer 

of a bribe, or has received any other corrupt inducement to give his evidence ; 

(3) ' by proof of former statements inconsistent with any part of his evidence 

which is liable to be contradicted ; . 1. • t 

(4) when a man is prosecuted for rape or an attempt to ravish, it may be 

shown that the prosecutrix was of generally immoral character. 

Explanation.—h witness declaring another witness to be unworthy of credit 
may not, upon his examination-in-chief, give reasons for his belief, but he may be 
asked his reasons in cross-examination, and the answers which he gives cannot 
be contradicted, though, if they are false, he may afterwards be charged with 

giving false evidence. 


LEG. REF. 

* Substituted by Act XVHI of 1872, S. 11. 

NOTES. 

Secs. 155 - 157 —also Notes under S. 145. 
See 45 C.W.N. 763. 

Identification in Jail—Value of, as evi¬ 
dence. —Evidence of identification in the jail 
cannot be treated as substantive evidence in the 
trial as it is not on oath, and is made in extra¬ 
judicial proceedings. 19 A.L.J. 947* _ When a 
person, who makes such an identification, states 
in Court that he can identify no one, the evidence 
of identification is not admissible. (Ibid.). 
Where, in the Sessions Court, witnesses retracted 
the statements made before the committing 
Magistrate, held, under S. 155, the statements 
made to the police and to the committing 
Magistrate were relevant to contradict their 
evidence before the Sessions Court given in place 
of their retracted statements. 46 B. 97 = 23 Bom. 
L.R. 820= 1922 B. 108. Statements of witnesses 
made to the police should be used to corroborate 
them except in very special circumstances. The 
evidence of a witness hostile to the Crown may be 
impeached by reference to the police diary. 45 
I.C. 272 = 3 P.L.J. 568. S. 162, Cr. P. Code, 
allows the credit of a witness to be impeached, 
by a statement which he is alleged to have made 
to the police in the course of an investigation 
under Chapter XIV of the Code though no 
person is bound to state the truth to the police 
in the course of the above investigation. 41 I.C. 
668= i8 Cr.L.J. 844. See also 14 P.L.T. 543= 
1933 5 ^ 9 * statement to the police is not 

evidence like a statement made on oath before a 
competent authority. (Ibid.) Receiver’s report 
to the District Judge that he was wrongfully 
confined and obstructed in the discharge of his 
duties about 24 hours after the occurrence, did 
not come under the provisions of S. 157, as it was 
not made at or about the time of, occurrence 
but 24 hours after, and as it was not made to a 
person who had power to investigate the fact, 
and that therefore the prosecution could not 
have used it to corroborate the witnesses, but 
that it was open to the defence to have used S. 155 
to impeach the credit of the Receiver. 55 C. 
879=111 I.C. 327=19280. 732. 

Sec. 155 .—On this section, see 104 I.C. 377 
6=1927 R. 247 > 25 A.LJ. 994; 1939 N. 13 ; 


54 M..I..J. 545 (P.C.). Section if affected by 
S. 162, Cr. P. Code. 4 R. 72. See also 14 Pat.L.T. 
543=1933 P- 589- Witness not believed in 
judgment in previous case does not necessarily 
impeach his credit. See 162 I.C. 300= 1936 Pesh. 
106. Statement made before Coroner is admis¬ 
sible at trial. 28 Bom.L.R. 775=1926 B. 404. 
First Information Report admissible in defence 
to impeach informant’s veracity. 1927 C. 17= 
44 C.L.J. 253; 1936 L. 833=165 I.C. 146. 

A confession by an accomplice to an Excise 
Officer is inadmissible as a piece of substantive 
evidence as against the other accused, even if the 
latter had been tried along with the maker and a 
fortiori that it is inadmissible as a piece of subs¬ 
tantive evidence in a separate proceedin, 
against the other accused. But where the make 
is examined as a witness on behalf of the otho 
accused it is admissible for the purpose of im 
peaching his credit in respect of the later state¬ 
ment made by him in his evidence in Court 
the provisions of S. 155. 61 C. 967 = 38 C.W.N. 
1005=1934 C. 616. The language of S. 155 .( 3 ) 
is prima facie wide enough to permit such questions 
as asking the investigating officers if certain 
witnesses made’ certain statements. But where 
the evidence has been reduced into writing it is 
undesirable permit the putting of such questions. 
In such a case the written record made 
by the police officer is the only proper and 
thing to prove to discredit the witnesses. If 
the police diary is used the provisions of S. I 45 > 
Evidence Act, and S. 162, Cr. P. Code, wiU 
have to be borne in mind. A copy of the state¬ 
ment made before the police cannot be ^ed M 
against tlic witness till he has been confrontcQ 
with it. The right procedure Aen when a 
prosecution witness is contradicting himseli is 
to ask the Judge to look into the 
decide whether the accused person should not 
have a copy of the statement. 26 A.L.J. 139 * 
S. 162 (1), Cr. P. Code, by enacting that no 
statement made to the police officer nor ai^ 
record thereof shall be used “ for any purpose 
at any enquiry or trial ** repeals by implication 
S. 157 of the Evidence Act so far as conce^ 
statements made by a police officer in the couire 

of an investigation. 14 P.L.T. 543®“*933 • 

589. S. 155 (3) does not render nugatory tne 

clear and explicit provisions of S. 145 ^ 

f'a/'t taIrM fXr crranf^r4 tKft AUStCllCC ftHO binfllUQ 
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Illiislratiotis. 

(fl) A sues B for the price of goods sold and delivered to B. 

C says that A delivered the goods to B. 

Evidence is offered to show that, on a previous occasion, he said that he had not delivered 

tne goods to B. 

The evidence is admissible. 

(b) A is indicted for the murder of B. 

C says that 5 when dying, declared that A had given B the wound of which he died 

Evidence IS offered to show that, on a previous occasion, C said that the wound was not 
given by A or in his presence. 

The evidence is admissible. 

156. When a witness whom it is intended to corroborate gives evidence of 

Questions tending to cor- be questioned as to any 

rowSe evident ^f re°L circumstances which he observed at or near to 

vant fact admissible. r place at which such relevant fact occurred 

1 11 1 “ Court is of opinion that such circumstanre<; if 

E he"Ser “ f“< 

Illustration. 

Ay an accomplice, gives an account of a robbery in which he took nart Hp 

various medents unconnected with the robbery which occurred on his wav to and fro^ 
place where it was committed. trom the 

the robbel^hself “--roborate his evidence as to 

Former statements of wit- , 157 * order to corroborate the testimony of a 

ness may be proved to cor- witness, any former statement made Kv 

roborate later testimony as X elating to the same fact at or 

• • took place, or before any authority lee-allv 

competent to investigate the fact, may be proved. ^ ^ legally 


NOTES. 

effect of those provisions. 32 P.L.R. 259=1931 
L. 38. See also 147 I.C. 591 — 1934 A. 226. 
Where in a dispute about the ownership of a 
piece of land, the lower Court granted the plaintiff 
a decree on the strength of the statement made 
by a witness on the box which was corroborated 
by a recital in the mortgage bond between two 
strangers to the suit about the boundaries of the 
suit property. Held, that such recital was not 
evidence and as the document was not produced 
by that vdtness his testimony could not be relied 
on. 146 I.C. 192 = 34 P.L.R. 917. 

' Sec. 157 : Meaning of Words. —The words 
“ legally competent ” mean having power under 
some law, statutory or otherwise. The section 
is controlled by S. 162, Cr. P. Code. 50 I.C. 
834= 10 L.W. 239. See also 35 M. 397= 14 I.C. 
896 (F.B.) ; 4 R. 72=27 Cr.L.J. 881 = 1926 R. 
116. A statement of raped girl in answer to a 
person who saw her weeping is admissible. 5 L. 
324=82 I.C. 129=25 Cr.L.J. 1201 = 1924 L. 
609. Kanungo is a person in authority. 12 Cr. 

L. J. 480. Document showing ownership of land 
adjacent to disputed land is admissible to cor¬ 
roborate the testimony of ownership. 44 C.L.J. 
582=99 I.C. 907=1927 C. 230. See abo 1940 

M. W.N. 80. The words ‘ former statement ’ in 

S. 157 mean a previous statement of the witness 
who is to be corroborated made on another 
occasion, {i.e, ) an occasion other than th^X 
at which the subsequent statement requiring 
corroboration is made. 174 3^“39 Cr.L.J. 

395=1928 C. 125. 

Scope and Application of Section.—i 2 
Bom.L.R. 663 ; 25 M. 183 (210) ; 7 A.L J. 468 ; 
53 B. 699 (P.G.); 34 G. 1292 G.W.N. 704; 

4 BomX.R. 434- S. I57 provides an exception 
to the general rule excluding hearsay evidence 


and in order to bring a statement within the 

‘he prosecution to 

establish by clear and unequivocal evidence the 
proximity of time between the taking XOe of 

C 6,6^1 stater^eO^l'Oio 

I.C. 676=1928 L. 647. Ordinarily before the 
corroborative evidence is admissible the 
evidence sought to be corroborated musi 

/rrx srs.”S.iA“"- 

f .5" .“,Tm.^ 86 “S' " “"S 

deed to which he was not par^ ^ 

40 P.L.R. 968=1938 L. 635 ^ permissible. 

Illustrative Cases,— r 7 vau 
a party files a petition on the date nf t 
asking for adjournment on the ground^htTw! 
pleader cannot attend Court that rla,/ «« ^ ^ ^ 
of hartal, the fact of filing the petition " 

its contents can be proved and ‘ r^ ^ 

though not perhaps sufficient to chl^rthe 
pleader with professional misconduct, modroffe 
7.—The petition is adnussible aq r ^ 

C.W.N. 589 (F.B0. First inforl^adon^^^^oH 

IS admissible. 54 G, 227=00 T p report 

17. See abo 165 LG. 146=38 P.L R 

L. 833. Statements in the first injformation'^^^^ 

can only be used for the 

contradicting or corroboratiL^ f 

and for no other purpose or T ur 

1930 M. 632 (2). Where TstateLn;^*. ^1 = 
police officer is not the first ^ 

from the police officer a statem^*^ 

particular statement was made to ffim. 6“‘ /c 
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ic,8 \Viu'never atiy statement, relevant under section 32 or 33, is proved, all 
^ ' matters may be proved either in order to contradict 

What matters may be Corroborate it, or in order to impeach or confirm 

proved in collection with Credit of the pcrson by whom it was made, which 

under section 32 or 33. might liavc been provcd, if that person had been 

called as a witness and had denied upon cross-exami¬ 
nation the truth of the matter suggested. 


NOTES. 

650 - 22 Cr.L.J. 410 (C;.). See also 5 L. 324 = 

82 I.C. 129 -1924 L. 609. A kanungo deputed 
to make inquiry under S. 148 of the Or. P. Code 
may give liis deposition and his report is admis- 
.sible to corroborate his .sworn testimony. 12 I.C. 
88 -12 Cr.L.J. 4B0 (C.). A statement made to 
the Deputy Superintendent of Police in » 
which the informant gave an account of what 
occurred is admissible in evidence as the Deputy 
Superintendent of Police is an officer legally 
competent to investigate the facts of a murder 
and dacoity, within the meaning of S. 157. 45 

M.L.J. 279=75 I.C. 695-1923 M. 694. State¬ 
ments by witnes.ses recorded by a Police Super¬ 
intendent during investigation arc not admissible 
in evidence nor oral evidence based on such 
statements. 45 M. 766 (35 M. 397, Ref. to). 
Per White^ C.J. aud Aylitig J., —The ‘ local 
area ’ of an officer of C.I.D. is the Presidency 
of Madras and he is therefore competent to investi¬ 
gate an offence under the Cr. P. Code {Sanka- 
ran AfliV, J., Contra). An Inspector of tlic 
C.I.D. is not one of the officers legally entitled 
to investigate an offence under Ss. 157 to 167 
of the Cr. P. Code, and so his evidence is not 
admissible under S. 157 [While, C.J. Sankaran 
JVair and Ayling, JJ.) 35 M. 247 = 22 M.L.J. 
490= 14 I.C. 859. But see 1927 C. 17 = 44 C.L.J. 
253. An officer of the C.I.D. who investigates 
a matter under the order of his superior is not 
an officer “ legally competent ” within the 
meaning of S. 157 as he does not derive his 
power from the Police Act or the Cr. P. Code. 

35 M- 397= >3 Cr.L.J. 352=14 I.C. 896 (F.B.). 

A headman cannot examine witnesses on oath 
in the course of an inquiry in a criminal case. 
The statement made to headman can only 
be used in the manner provided for in Ss. 145 
and 157, Evidence Act. 144 I.C. 369 = 34 Cr. 
L.J. 781 = 1933 R. 119. A panchanama is not 
evidence of the statements contained therein 
and it should be proved and c.xhibitcd as rele¬ 
vant evidence of those statements. 12 I.C. 209 
= 12 Cr.L.J. 489. See also 1939 M.W.N. 465 = 
1939 M. 766. Anybody who has seen a place 
may be examined as to what he saw under the 
general provisions of law. 12 I.C. 88=12 Cr. 
L.J. 480 (C:). A statement admissible under 
S. 157 can be proved by a person to‘whom it 
was made. Evidence of a person who hears 
a statement being made is as direct proof of 
the same as the evidence of a person who sees 
a deed is proof of the deed being done. 58 I.C. 
344-r2i Cr.L.J. 760. In the absence of sub¬ 
stantive evidence, first information report cannot 
be used as corroborative evidence. 6 R. 481 = 
1928 R. 295. A letter written by a police officer 
to his superior expressing that a certain person 
would make a certain statement for a certain 
sum of money is not under S. 157 properly 
receivable in evidence for any purpose. 6 R. 

1^2 = 1928 P.G. 54~54 M.L.J. 545 (P.C,), 


Prior whole statement of a witness cannot be 
admitted—Even admissible parts cannot be 
admitted before witness is examined. 22 S.L.R. 
309. See also 1933 M.W.N. 1148. Where a 
person has been examined as a witness, a state¬ 
ment said to have been made by him to another 
is not admissible when no question is put to 
the witness as to whether the particular state¬ 
ment had been made to such other person. 151 
LC. 437 = 35 C.L.J. 1332=19348.100. S.157 
cannot be invoked to let in statements made by 
somebody else as evidence for the purpose of 
corroboration of a witness examined in the 
case. 110 I.C. 521 = 1928 C. 893. Any Magis¬ 
trate is competent to hold a test identification 
and can prove the statements made before him 
under S. 157 even though he is not empowered 
to deal with the matter under enquiry. 33 
C.W.N. 616=1928 C. 50. Recital as to date 
of birth of the mortgagor contained in an appli¬ 
cation by his brother is admissible. 1929 A. 
550. But a statement by father in vaccination 
register made 3 years after birth of child cannot 
be relied upon to prove paternity of the child. 
1929 M.W.N. 696. Oral evidence of what the 
witness had said on the occasion of an identi¬ 
fication parade held by the Bombay Police in the 
course of investigation and recorded in a pancha^ 
nama written on that occasion in the presence of 
a competent police officer is admissible for 
purposes of corroboration under S. 157* 3* 
Bom.L.R. 327=1930 B. 158. On this jw alfO 
180 I.C. 239=1939 Pesh. 4. In proceedings 
under S. 107, Cr. P. Code, sanchas or reports 
made by the prosecution witnesses on various dates 
against the accused in the absence of the latter, 
arc not substantive evidence in the matters 
mentioned in them ; but under S. 157* 
reports can be used in order to corroborate what 
the witnesses testify to in Court when they are 
examined in Court. 21 P.L.T. 652=194® 

252. 

Recital as to boundaries. —A recital re¬ 
garding boundaries in a document cxecutra 
between strangei's to the suit relating to lands, 
adjoining the suit lands and in which the suit 
land is referred as a boundary is not admissible 
under S. 13 but may be admissible if the exe¬ 
cutant is called and depose to the bounday to 
corroborate him under S. 1571 or If cc 

under S. 32. 145 I.C. 944 (2) = 1933 

See also 1940 M.W.N. 80. . c 

Sec. 158.— Statements made before the buD- 
Rcgisirar by the decea.sed attestors to a will 
arc admissible under S. 32 (7) taken with S. 15 
but not under S. 33 of the Evidence Act. Under 
S. 158, even prior statements of deceased P^rsoM 
can be admitted both for contradiction aiw 

corroboration. 1933 M.W.N. 1148. Set 8 r. 
L.T. 510=5 P. 777= 1927 P- 91* As to scope 01 

section See 1926 L. 122. 

Secs. 158 and 159: List of Stolen thinM 

GIVEN BY INFORMANT—^AdMISSIBIUTV OF, 


S. 159] 
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^59- ^ witness, may, while under examination, refresh his memory by refer- 

Refreshing memory. to any writing made by himself at the time of the 

transaction concerning which he is questioned or so 

soon afterwards that the Court considers it likely that the transaction was at that 
time fresh in his memory. 



NOTES. 

Ccidstreanij J .—A list of the stolen things given 
to supplement the first information report is 
admissible and can be referred to under S. 159 
and proved under S. 159. The fact that a 
copy of such a list had been given to the police 
would not affect the admissibility of the infor¬ 
mant’s list. 1933 Cr.C. 1503= 1933 L. 987. 

Sec. 159 ; Refreshing Memory. —A witness 
can be allowed to refresh his memory by refe¬ 
rence to any memorandum or other writing 
prepared by the witness, if there is a lapse of 
memory on a point asked of the witness. On 
this section, see also 8 C. 732 ; 19 C.W.N. 890 ; 
II B.H.C. 123 ; 11 B. 657 ; 32 M. 384 ; 1926 
5 ^ j ^930 N. 24 (i). Where the writing 
brings to the mind of the witness neither any 
recollection of the facts mentioned in it or any 
recollection of the writing itself but which 
nevertheless enables him to swear to a particular 
fact from the conviction of his mind on seeing 
a writing, which he knows to be genuine ; the 
witness may refresh his memory by referring *to 
the writing. 49 C. 573 = 26 C.W.N. 680=35 
C.L.J* 279. S. 159 does not render the notes 
of a speech inadmissible in evidence. 1930 L. 
867. For purposes of S. 159, it is not requisite 
that the writing used to refresh memory of a 
witness should have been admitted in evidence. 
Accordingly, a document not produced in Court 
within the proper time and in consequence 
rejected as evidence under the provisions of 
O. 13, r. 2, C. P. Code, may nevertheless be 
referred to by the party producing it or his 
witness to refresh his memory of the document 
if otherwise within the purview of S. 159, Evidence 
Acti “ The weight of the evidence, the objec¬ 
tion to the document upon the ground that it 
not having been produced at the proper time, 
renders its authenticity, the subject of suspicion 
and all other grounds upon which a document 
can be successfully impeached still remain open 
but refusal to permit a man to refresh his memory 
by proper relevant contemporaneous documents 
might lead to a grave'injustice.” 55 I.A. 107 
— 7 P- 305=32 C.W.N. 565 (P.C.). Memo¬ 
randa kept by a witness can be used in evidence 
not by itself but as corroborating a witness or 
refreshing his memory. (10 N.L.R. 44, at p. 
47, Rel. on.) 120 I.C. 224=1930 N. 24 (i). 
When a witness wants to refresh his memory 
under S. 159, he is to do so by referring in 
Court to the document which he had read at or 
near the time of the transaction, and it is the 
fact that he had known it to be correct when he 
read it that is the justification of his doing so. 

It is quite immaterial that a document to vvhich 
the witness refers in Court was not printed 
by the witness himself or in his presence. It is 
essential only that he should have^ read it at or 
‘soon* after the transaction, to which it relates. 
.120 I.C. 798= 1930 L. 371. The word “writing ” 
used in S. 159 includes also printed matter. 
{Ibid.). There is a common practice in the 
Punjab of referring to statements in the first 


ana 


intormation reports, medico-legal reports 
so forth as if they were evidence. This is not 
justified by law. The proper course is for the 
witness to refer to the document which he has 
prepared at the time under S. 159 and state 
in Court everything which the prosecution or 
counsel for defence or the trying Magistrate, or 
Judge considers material. 39 P.L.R. 290=1937 
L. 475. 

Horoscope—Admissibility.—A horoscope is 
admissible in evidence in proof of age, and 
though it may not be relied on as a probative 
document in itself, it can be used for the purpose 
of refreshing the memory of the witness under 
S. 159, Evidence Act. 12 Mys.L.J. 133 = 39 
Mys.H.C.R. 406. There is no provision in the 
Evidence Act by which panchayatnamahs prepared 
by the police for the recovery of articles on 
information given by the accused can be used 
as substantive evidence. If they are prepared 
at the time, they can be used by the witnesses 
for the purpose of refreshing their memories in 
the witness-box under S. 159 but in themselves 
they are not evidence. 1939 M.W.N. 465. 

Post mortem Report.—Ss. 159 to 161 permit 
a limited use being made of post mortem notes 
of Medical Officer, namely, that they may be 
used by the witness who made them for refreshing 
his memory or by a party for the purpose of 
contradicting the witness. It is extremely 
undesirable that such notes of post mortem exa¬ 
mination be put in evidence through the Medical 
Officer en bloc as it is prejudicial to both oarties 
Per Rupchand, 1930 S. 225. ^ 

Secs. 159 and 160 i Police investigation_ 

Admissions made by Accused in presence of 
Magistrate—Oral evidence of Magistrate 
—Use of memorandum.— Where during the 
investigation of a criminal case a Magistrate 
IS associated with the investigating officer, and 
in the presence of such Magistrate, the accused 
points out places alleged to be connected with 
the crime and makes admissions which do not 
lead to the discovery of any fact and the Magis¬ 
trate does not record the admissions in accordaLc 
with the provisions of S. 164 of the Cr. P Code 
but makes a memorandum of the conduct and 
admissions of the accused, the oral evidence of 
the Magistrate is admissible to prove the ad 
missions of the accused. Ordinarily the written 
memorandum of the Magistrate is not admissible 
though the Magistrate under the provisions of 
S. 159 of the Evidence Act can refresh his memory 
when under examination by referring to the 
memorandum. In such a case the memorandum 
must be shown to the adverse party and the 
witness may be cross-examined on it. Where 
the Magistrate has, however, no soecifir 
collection of the facts themseRes Lt\e is surl 
that the facts were correctly recorded in the 
document, both the testimony of 

and . the contents of the 

adnnssible under S. i6o of the Evidence A« 

the two being the eq^valent of a present posWve 

statement of the witness affirming the truth of 
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The witness may also refer to any such writing made by any another person, 
and read by the witness within the time aforesaid, if when he read it, he knew 
it to be correct. 

Whenever a witness may refresh his memory* 
When witness may use reference to any document, he may, with the per- 

of the Court, refer to a copy of such docu- 

ment : 

Provided the Court be satisfied that there is sufficient reason for the non¬ 
production of the original. 

An expert may refresh his memory by reference to professional treatises. 


Testimony to facts staled 
in document mentioned in 
section 159. 

recorded in the document. 


160. A witness may also testify to facts mentioned 
in any such document as is mentioned in section 159, 
although he has no specific recollection of the facts 
themselves, if he is sure that the facts were correctly 


Illustration. 

A book-keeper may testify to facts recorded by him in books regularly kept in the course of 
business, if he knows that the books were correctly kept, although he has forgotten the particular 
transactions entered. 


Right of adverse party as to 
writing used to refresh 
memory. 

witness thereupon. 


161. ^Any writing referred to under the pro¬ 
visions of the two last preceding sections must be pro¬ 
duced and shown to the adverse party if he requires 
it : such party may, if he pleases, cross-examine the 


162. A witness summoned to produce a document shall, if it is in his pos- 
^ , session or power, bring it to Court, notwithstanding 

ro uction 0 ocuments. objection which there may be to its production 

or to its admissibility. The validity of any such objection shall be decided on 
by the Court. 

The Court, if it sees fit, may inspect the document, unless it refers to matters 
of state, or take other evidence to enable it to deteimine on its admissibility. 

If for such a purpose it is necessary to cause any document to be translated, 

Translation of documenK the Court may, if it thinks fit, direct the translator 

to keep the contents secret, unless the document is 
to be given in evidence ; and, if the interpreter disobeys such direction, he shall 
be held to have committed an offence under section 166 of the Indian Penal Code. 


LEG. REF. 

^ As to the apnliration of S. 161 to Police 
diaries, see the Code of Criminal Procedure, 
1898 (Act V of 1898), S. 172. 

NOTES. 

the memorandum. The fact that the Magis¬ 
trate is empowered to record the confession of 
an accused person under S. 164 would not affect 
the question of the admissibility of such evidence. 
14 L. 290=1933 L. 716 (F.R.). See also 1936 K. 
42. (Statement of deceased person). 

Secs. 159 and 161 : Panchnamas containing 

CONFESSION, How TO RE TisED. —No doubt an 
entry in any public record stating a relevant 
fact and made by a public .servant in the dis¬ 
charge of his official duty, or by any other person 
in performance of the duty specially enjoined by 
the law is itself a relevant fact. But where panch¬ 
namas contain confession which cannot he given 
in evidence because of S. 26, the proper way of 
dealing with a panchnama containing such an 
entry is to place it into the hands of a witness 
and to allow him to use it to refresh his memory. 
If he finds in it anything of which evidence can 


lawfully be given, he may give such evidence 
in the ordinary way ; but the document itself 

should be excluded. 144 I.C. 77 ®“'933 
220. See also 1939 M.W.N. 465. 

Sec. 160 .— See also notes under S. 159. Su 
'9 A. 390 (Special Diary) ; ii B. 657 ; 31 C. 
1050: 32 M. 384; II B.H.C. 120 (Statement 
to police officers) ; 97 I.C. 200=1926 C. 9 ®® 
= 43 C.L.J. 479 (Engineer’s report). 1936 R. 
42. (Statement by deceased person). Wh^ 
no attempt is made by a witness to state orally 
before the Court, what the accused in the case 
was alleged to have said, nor does he state before 
the Court, that although he has no specific 
recollection of the facts themselves, he was wre 
that the facts were correctly reported by him 
in his report, the evidence of such witness is 
inadmissible in evidence. 40 P.L.R. 872— 
177 I.C. 707= 1938 L. 629. - 

Sec. 161.—8 C. 745 ; 5 L.B.R. 40=2 I.C. 

^^Sec. 162 .— 4 ' Bom.L.R. a*)?, 

Ss. 123 and 124. The privilege claimable tn rtspiCf 

of official and confidential documents is \ 
one and is based on the prindple that the inior- 
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S. 165] 


Giving, as evidence, of 
document called for and pro¬ 
duced on notice. 


Using, as evidence, of docu¬ 
ment production of which 
was refused on notice. 


163. When a party calls for a document which he has given the other party 

notice to produce, and such document is produced and 
inspected by the party calling for its production, he 
is bound to give it as evidence if the party producing 
it requires him to do so. 

164. When a party refuses to produce a document 
which he has had notice to produce, he cannot after¬ 
wards use the document as evidence without the 
consent of the other party or the order of the Court. 

Illustration, 

...nt gives B notice to produce it. At the trial A calls for the docu- 

ment and B refuses to produce it A gives secondary evidence of its contents. B seeks to produce 
the document itself to contradict the secondary evidence given by A, or in order to show that the agree- 
ment is not stamped. He cannot do so. ^ 

165. The Judge may, in order to discover or to obtain proper proof of relevant 

fudge’s power to put question he pleases, in any form, at any 

qSns of order prodL- ‘7"’ O'" of *0 parties about any fact 

tion. relevant or irrelevant ; and may order the production 

^ ^ X 11 ^ i* xl J M ‘ _ T * j • ^parties nor 

their agents shall be entitled to make any objection to any such question or order 


NOTES. 

mation contained in official documents cannot be 
disclosed where the disclosure would not be in 
public interest. The circumstance that the 
documents are confidential or official is by itself 
no reason for their non-production and the 
Court is always entitled to summon them and 
to examine how far the privilege claimed is 
reasonable and is justified, ii Mys.L.J. 171. S^e 3 

C. 742; 16 C.W.N. 431 — 15 T.C. 77 : 45 I.C. 898. 
See also I.L.R. (1940) N. 280. Police during an 
investigation seized account books of a certain 
person and made copies of it in their diary. 
In a later civil suit that person denied that he 
kept accounts and hence the other party called 
for the copies of the account books made by the 
police to be produced in evidence.^ Police 
refused to produce the copies claiming the 
privilege of “ State document.*’ Held, where 
account books were not State documents, copies 
of them could not assume this important shape 
simply because they were written in the course 
of a police investigation. Neither the police 
nor any other person can evade the normal 
rules of disclosure by the simple expedient of 
entering matter for which no privilege can be 
claimed into an otherwise privileged document. 
1938 N. 358. 

Sec. 163. —Production of documents by defend¬ 
ant—Inspection by plaintiff—Court cannot admit 

without proof. 72 kC. 459 —^® L.W. 165= 
1923 M. 607. S. 163 does not render proof of 
the document unnecessary nor alter the normal 
incidence of burden of proof. Quaere, whether 
S. 163 is applicable to accounts produced under 
the procedure for discovery or only to accounts 
produced after the trial has begun. 1923 
Under S. 163 it is the duty of the plaintiff to 
require the defendant who has taken inspection 
to tender the account books as evidence of 
both parties. Such account books need no 
further proof and are admissible mtoto. 100 
I.C. 305 (2) = i928 N. 119. Under S. 163, an 
inspection of documents by the adversary entitles 
the party producing them to tender them as 
evidence of both parties. Such documents must 


be admitted m toio. 43 P.L.R. 128. lo-; I.C. 

275—1941 L. 228. S. 163 is applicable to 
criminal trials as^ well as to civil actions. If 
during cross-examination of a witness the counsel 
for the accused calls for the statement of that 
witness recorded by the police in Calcutta during 
investigation and inspects it for the purpose of 
contradicting the witness, the Government 
Counsel is entitled to require the counsel for the 
accused to give the whole of the statement as 
evidence excluding only such portions as are not 
relevant to the case, although that would bring 
on the record those parts of the statement 
which are corroborative of the witness’s evidence 
at the trial in addition to those brought on the 
record by counsel for the accused as being contra- 
dictory of that evidence. But where there is 
no formal notice or requisition from the accused 
calling for the police diary and the Government 
counsel produces it stating that he will not 

rely on the strict technicality ** thereby giving 
the impression, although the impression is un¬ 
intended, that he will not require counsel for 
the accused to put in the document as a whole 
the accused cannot be compelled to give as 
evidence the entire statement in question I L R 
(1939) 2 c. 429=187 I.C. 138=41 Cr.L.j; 408 
— 1940 C. 167. See also 1930 C. 370. 

Sec. 165 : Object of Section.—U nder S. 165 

the Court cannot order the production by a 
party of any document or thing, no matter how 
irrelevant, into Court, unless the object is to 
obtain indicative evidence which may lead to 
discovery of relevant evidence of any fact in 
any matter then before the Court. M fio- 

-1934 M. 199 (2) = 66 M.L.J. 498. The'pro- 

Visions of the section cannot be used in contra 
vention of S. 162, Cr. P. Code. 4 R 371 = 00 
I.C. 1019=1927 R. 74; 27 Cr.L.J. 277=02 
I.C. 453. Power of Judge to send for additional 
witness, to summon material witness, and to 
examine persons present. See 6 C. 279 Tudere 
not to cro»-examine on points which 'pleaders 
will examine upon. {Ibid.). Whether Tudee 
can put irrelevant questions, see 10 B ifirT 
Right to cross-examine witnesses summoned by 



Tiik Civil Court Manual (Imperial Acts). 



[S. 166 


nor, without the leave of the Court, to cross-examine any witness upon any answer 
^iven in reply to any such question ; 

Provided that the judi^ment must be based upon facts declared by this Act 
to be relevant, and duly proved : 

Provided also that this section shall not authorize any Judge to compel 
any witness to answer any question or to produce any document which such witness 
would be entitled to refuse to answer or produce under sections 121 to 131, both 
inclusive, if the question were asked or the document were called for by the adverse 
party ; nor shal the Judge ask any question which it would be improper for any 
other person to ask under section 148 or 149 ; nor shall he dispense with primary 
evidence of any document, except in the cases hereinbefore excepted. 


166. In cases tried by jury or with assessors, the jury or assessors may put any 

questions to the witnesses, through or by leave of the 
Judge, which the Judge himself might put and which he 
considers proper. 


Power of jury or 
to put questions. 


CHAPTER XI. 


Of Improper Admission and Rejection of Evidence. 


167. The improper admission or rejection of evidence shall not be ground 
. . of itself for a new trial or reversal of any decision in 

admLro 7 or"rejcc‘’.io 3 ‘’cvi- ^PPear to the Court before which 

dence. such o])jcction IS raised, that, independently of the 

evidence objected to and admitted, there was sufficient 
evidence to justify the decision, or that, if the rejected evidence had been received, 
it ought not to have varied the decision. 


NOTES. 

Court. 3 B.L.R, (A.C.) 158 ; 5 C. 164 ; 24 C. 
q88 ; 29 C. 287 ; 10 B. 185 ; it B.H.C.R. 166. 
Mere sending for document docs not mak<* 
evidence in the case. 11 B.H.C.R. 166. In 
criminal ca.scs, the moment witness commences 
giving evidence which is inadmissible, he .should 
be stopped by the Court. Per Afarkhy, J., in 
7 W.R. (Cr.) 25. See also Field 5th Ed., p. 482. 
Even though a document is not produced at the 
first hearing of a case the Court can call for tlic 
document under S. 169. 25 O.C. 28G--70 

I.C. 278=1923 O. 59. 

Sec. 167 : Scope of Section. —S. 167 applies 
fo second appeals on the ci\ il side or ca.scs tried 
by a jury on the criminal side ; and not to first 
appeals where the facts are a matter for decision 
of the Appellate Court. 1934 P. 605. Under 
S. 167, improper admission is no ground for a 
new trial if there is other evidence sufiicieni to 
support the conviction. 59 EC. 560=22 Cr.L. J. 
128. See aha 1940 N. ri8; 82 EC. 283 = 25 
Cr.L.J. 1275; 89 I.C. 189=1927 C. 1 = 31 C. 
W.N. 32; 95 EC.,273= 1926 P. 211 = 7 P.b.T. 
673, See also 35 Bom.L.R. 174-^1933 B. 153 ; 
152 I.C. B29-1934 P. 617 {2). Where there 
has been an improper admission of evidence, a 
Judge would be acting correctly under S. 1G7 
if he comes to the conclusion that the rest of the 
evidence is sufficient to justify the conviction. 
39 Cr.L.J. 427=174 EC. 523 - 193O N. 325. 
The acceptance of inadmissible evidence is not 
a ground to set a.sidc a judgment or grant a 
new trial, if there is other evidence upon which 
the finding could be arrived at. And the High 
Court can in second appeal sec whether there is 
.such other evidence justifying the decision, 
and if there is such evidence, it cannot order a 


new trial. 150 EC. 841 = 1934 P. 55 {2). A 
document was proved in the trial Court by a 
person who had obtained it from the writer 
and admitted in evidence, without the writer 
being c.Kamincd and no objection was raised to 
such admission. Heldy the non-examination of 
the writer would not make it inadmissible and the 
objection in revision had no weight. 59 C.L.J. 
467= 1934 C. 834. Where the High Court after 
excluding the evidence improperly admitted, 
found that the remaining evidence was not of 
sucli a character that a conviction might reason¬ 
ably be based upon it, the conviction and sentence 
were set aside, i C. 207 ; 2 B. 61 ; 9 B.H.C.R. 
358. Duly of appellate Court where evidence 
has been improperly admitted in the lower Court* 
See 15 W.R. (P.C.) 8 ; 6 B.L.R. 495 ; 14 
86 : 6 M.I.A. 232 ; 8 M.LA. 199 ; 7 C. 293 ; 
^ C. 739. Eff ect of relevant evidence improperly 
proved. See 11 B, 320 ; 6 C.L.R. 497. Effect 
of evidence admitted at improper stage of the 
case. See 13 M.LA. 83. Additional evidence 
in appellate Court, where relevant evidence was 
improperly shut out in lower Court. 4 A. 306. 
A Magisirate cannot import his personal opinion 
about the personal character, in the dccirion 
of the case before him nor can he refuse to believe 
evidence in the accused’s favour on that account 
20 Cr.L.J. 283 ; 50 I.C. 171. A misdirection 
to the jury is strictly not a case of improper 
admission or a rejection of evidence within the 
meaning of S. 167. 42 LG. i6i = i8 Cr.L.J. 929 
(F.B.). 

Grounds on which review re-hearings are 
ALLOWED. —Ss. 114 and 115 and O. 48, 
C. P. Code, supra,]. The High Court upon t^ 
hearing of second or special appeal have remanded 
cases for reconsideration and fresh decision by . 
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The Excess Profits Tax Act (XV of 1940). 


THE SCHEDULE. 

Enactments Repealed. 

[Repealed by Act I of 1938.] 

" % 

the excess profits tax act (XV OF 1940 ) 

[Amended hy Acts XLII of 1940 , VII of 1941 , XI of 1941 and XXIV of 1941.1 

Prefatory note: statement of objects and Reasons “THp i 

of war. while it has necessitated greatly increased exnendit.^^ K, fu r outbreak 

and other services, has simultaneoflslv created opporSes for the e^rn’^ITI?* 
and persons en^ged in business of abnormally large profits The^ ob^Vrt of fV 
secure for the Government a considerable notion of the addition,! l ^ ‘his Bill is to 
accrue as a result of the conditions prevailing duriS the waf ' 

The Bill seeks to impose a tax of 50 ner rpnf ^ ^ . 

any accounting period after the 1st day of Aoril 19'?0 of the profits made in 

“standard profits ’’ The standard profits^re, In'^lecfof busines^"‘ 

the 1st day of April. 1936, the average of various accoiintina existence prior to 

subject to certain adjustments. The tax-payer is given the^ootfon'^o/’^E" 1° 

several periods or averages, and provision is made for a reference to between 

for special relief, if the profits during each of the periods which could °^,^«^«:ees 

chosen are abnormally low. Tbe standard profits for businesses started*^, 

bIsL"!?. ‘he'capftal employed h Ihe 

provisil^: ?o\lrcTc;^iy"Xsrof'’z t thf‘u'„ir/ 

dom by the Finance (No. 2) Act of 1939. imposed m the United King- 

It is intended that the Bill should come into force on a datp tA Kp u au 

Central Government, and should remain in force until repealed In this resnprt th 

annual^Financf Act'*^^"^" income-tax which is imposed afresh each yea^r b^fe 


The Bill provides for the Act to be administered by officers of the Income-tax De 
partments under the Central Board of Revenue, and contains provisions for assessment 
collection, appeal, reference to the High Court on a point of law, penalties for false state' 
ments. etc., which closely correspond to those in the Indian Income-tax Art 1077 /zr^I 
Si. George Gazette, Part ITI-A, dated 6th Feb.. 1940.) ’ ' 


Report of Select Committee.— "'We hold the view that it is desirable that legislation 
of this kind should be subiected to periodical review by the Legislature i We considered 
various expedients which might secure this end without involving the re-enactment annually 
of the elaborate provisions relating to machinery. We have adopted the expedient of 
altering the definition of ‘chargeable accounting period*, so that at the end of March 1941 
unless by an amending Act that date is extended, the taxing provisions cease to have effect’ 
and of making a change in clause 4 to secure that before that date and thereafter annually 
at the time the Finance Bill is before the Legislature the Legislature shall have an oppor¬ 
tunity of reconsidering the rate at which the tax is charged. We have also received an 
assurance, which we desire to record in this Report, that Government will promote any 
further, legislation which is in its opinion necessary or desirable to remedy short-comings 
which .may reveal themselves in the working of the Bill when passed. We have further 
received an assurance that when the Act is repealed any right, privilege, obligation or lia¬ 
bility acquired, accrued or incurred under the Act will not be affected, and that, therefore 
assessees will have secured to them the payment of any refunds to which they are entitled. 



NOTES. 

the lower appellate Court where important 
evidence had not been carefully considered by 
such Court (i Jur.N.S. 35 ) i the judg¬ 

ment of the lower appellate Court was based on 
part of the evidence only (24 W-R* 100 > 24 
W.R. 293); where the importance of a particular 
piece of evidence has been much under-rated 
(24 W.R. 102' ; where witnesses were discre¬ 
dited for general reasons not affecting the credit 

of-any individual deponent (24 

Grounds on which Reviews and I^-hearings 
have been allowed or not.—C. r. Code, 

C.C.M .—322 


Ss. 114, 115 and O. 48, supra.] In second appeal 
the finding of the lower Courts cannot be inter¬ 
fered with, however erroneous they may appear 
to be unless there be an error or defect in pro¬ 
cedure, provided they had before them evidence 
proper for their consideration in support of their 
findings. But a finding without evidence to 
support It is a substantial error in the proceedings 
and a good ground for second appeal ia n 
740=14 LA. loi (P.C.) ; 17 G. 207=16 I A* 
233 (P. C.); 18 C. 23; 19 .G. 249=1.9 I. A, -I (p] 

^70,875-17 lV 
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The Committee was assured that steps will be taken to ensure that such refunds will be 
duly made. 

Havintj regard to the professed objects of the Bill, to tax additional business profits 
which accrue as a result of the conditions prevatlinpr during the war, we consider that the 
M-anwhle should contain a definite reference to this aspect of the proposed legislation. 
We have, therefore, amended the preamble to indicate clearly that this new taxation is 
related to war conditions and we have altered the date on which excess profits become 
liable to taxation from the 1st day of April to the Ist day of September, 1939. 


Clause 2.—The change made in sub-clause (2) corrects a printing error. In sub- 
clause (5), as drafted, it is not clear that the first proviso relates to the word ‘profession’ 
where used for the second time in the definition of ‘business’. We have accordingly re¬ 
drafted the sub-clause to clarifv this point. The change made in sub-clause (6) has been 
explained in the general remarks made at the opening of this report. The effect of the 
change is that there can be no accounting period after the 31st day of March, 1941, and, 
if the Act is to continue to have effect after that date, steps must be taken to alter the word¬ 
ing of this sub-clause by an amending Act. Tn the definition of ‘company’ in sub-clause 
(S) we have inserted a reference to companies formed in pursuance of legislation in Indian 
States. The change made in sub-clause (22) is for the purpose of mitigating the hard¬ 
ship that might be suffered by new businesses which had no standard period owing ta their 
recent origin. Tn sub-clause ' (23) we have rejected the definition of ‘written down value’ 
and have substituted for it the definition contained in the Indian Income-tax Act, 1922. 
The definition in the Bill had the effect of excluding the concession given by the second 
proviso of section 10 (5) of the Income-tax Act. The definition we now adopt is more 
favourable for those concerns which had any considerable amount of unabsorbed depre¬ 
ciation owing to an insufficiency of profits in past years. 

Clause 3.—The changes made in sub-clause (4) are intended to secure that the 
Boards of Referees, and Appellate Assistant Commissioners in the exercise of their ap¬ 
pellate functions, shall not he subject to any control by the Central Board of Revenue, In 
sub-clause (5) we have altered the wording to correspond with that used in the provisions 
relating to tribunals in the Indian Income-tax Act. 1922. Tn sub-clause (6) we have 
transferred the power to make rules regulating the formation, composition and procedure 
of Boards of Referees from the Central Board of Revenue to the Central Government. 


Clause 4.—The first two changes made in this clause are intended to bring the rate 
of tax imposed by the Bill under annual review. The alteration made in the proviso ex* 
eludes the profits of life insurance business from the purview of the Bill. These are 
usuallv the subject of triennial or quinouennial valuation and cannot be determined 
annually, and there is a reasonable presumption that life insurance will not make additional 
profits in conditions arising out of the war. The profits of other forms of insurance arc 
not affected bv these considerations and are ascertainable from year to year. 

HkmnHnnl'H 3 person rarriod on two businesses durini; the standard period and 

that tliff fit before the chareeable acronntinjr period, it is necessary to secure 

In ^»t profits, l^oss and canital of the discontinued business should be left out of account 

disroS,’eH"K “I'’ ^’’^t a business which has been 

aSs m arconntincr period is not a business to which the Act 

Murin^he chargealdrSnlUTewS^ 

ontion^taT^tlip ttmendment of sub-clause (2) provided as an additional 

combined '’ear ending on the .^Ist day of March. 

as a'sfardard npr ‘tfi * "" 1939. mav he taken 

good profits dnrintr Vtiat * affording a considerable advantage to those businesses which made 
fhat a hi^sine« C a^nA^ amendment of sub-clause (1) is intended to provide 

ard orofiA ehLr tJ. fi7 ’^36. may at its option take as the stand- 

to havfi a ctanriarH J Standard period, where it has been in existence long enou^ 

ness Thp firef rk statutory percentage of the capital emploved in the busi- 

annl^inJt^ fkp sub-clause (3) has the effect of extending the right of 

lerind*also substituted the words ‘at the beginning of thal 

♦aTpproviso has been amended so as to substitute the statutory percen- 
5 - ^ O’! share canital as the measure of the relief which may be grant- 

thousand^rupeeT^^ raised the exemption limit from twenty thousand to thirt> 

We have inserted a new sub-clause (5) to provide that profits made in Burma durinj 
the period when Burma was included in British India should not be included in the standee 
profits, ^ unless they are also included subsequently in the profits of the chargeable 
accounting period, which of necessity falls within a time when Burma is no longer a par 
of British India. 
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clause to secure this end. accounting period, and we have redrafted the sub- 

<A 8.—The changes made in sub-clauses (2) (3) (A) /'C'l /,-v , ,, 

April to the word ‘September’ are consequential on the decision referrM^f^ ^ 
mg remarks. We have made the provisions of suh claud 

added a new sub-clause (7) to provide for the carrying ove/o\ ?^defi^°'^' ’’^7® 

where a change takes place in the persons carrying on a bLiness hv of Profits 

a oartner after the 1st dav of September, 1939 a contingencvTt n' 

(1) or elsewhere in the clause. ®"of Provided for by sub-clause 

In connection with sub-clause (1) we are assured that +t, j- 
business and the commencement of a new business under the ere • • of a 

a new chargeable accounting period will be deemed to have comnien°e'd sub-clause 

*(« "t ci..., 

thlfth^^ h‘ P'' and before the 1st day of September' 

that the sub-clause already clearly applies to this case. ^ ember, 1939, but are satisfied 

Clause 9.—To provide for the exclusion from the nmfitc , 

profits of a subsidiarv company which operates outside British iLta 
income-tax, we have inserted in sub-clause (2) the words ‘suhiect to th7n 7 ’^r ® 

7 ",7."? emphasise that this section has not the effect of 7 P'^?'''S'.ons of sec- 

Sg Vsfi^m^elVrdrlA^ 


•Clause 10.—A minor drafting amendment has been made. 

Clause II-—We have inserted an additional suh-clause—new r 7 „„„ yov x,. 

lines of section 49-D of the Indian Income-tax Act, 1922 to provide for th7 ^ .f2)-^n the 
in cases where no corresponding relief exists in other countnes We desire7o"fe 
view that should an excess profits tax be imposed In any Indian S^te rov7!7 °Vj 
make every effort to establish reciprocity in regard to relief with that State”^"* should 

Clause 12.—The amendments made are minor drafting amendments only. 

_ Clause p.-We have extended the time allowed by the clause and provided that the 
period allow^ed shall run from the date of the service of the notice. ^ ^ 

pause 14.—We have inserted in sub-clause (1) a provision requiring the Excess Profits 
Tax Office’* to supply to the person assessed a copy of the assessmpnt r ^ 

details of the manner in which the assessment has been calculated. In suh-clau^^^(d^^^^ 
have substituted the more usual expression 'legal representative* for 'personal repreLntatii^'^ 

We consider that the tax-payer should be permitted to pav his tav 
We are informed that instructions to this effect will be issued, as has alreadv be 
in connection with income-tax, and that such instructions will be published by the C f 1 

Clause 15.—The word 'hitherto' has been omitted as being superfluous 


Clause 16.—The first change made is a minor drafting correction. We have inserted 
a new sub-clause on the lines of section 28 (4) of the Indian Income-tax Act, 1922. 

Clause 17.—We have inserted a specific provision allowing appeals against orders made 
under clause 8. We consider that any person whose assessment is enhanced or whose 
penalty is increased should be given an opportunity of being heard and have amended sub- 
clause (4) to secure this. We have extended the period allowed for the presentation of 
an appeal from thirty to forty-five days. 

Clause 18 (new clause).—We have made provision on the lines of section 32 of the 
Indian Income-tax Act, 1922. for appeals to the Commissioner against certain orders made 
by an Appellate Assistant Commissioner. The provision will cease to be necessary when 
the Appellate Tribunal provided for by clause 18 (now 19) comes into operation. 

Clause 19 (formerly 18).—We desire to record our view that every effort should be 
made to accelerate the setting up of the Appellate Tribunal constituted under the Indian 
Income-tax Act, 1922, and that it should, if possible, be brought into existence by the 
1st day of October, 1940. 

Clause 20 (formerly 19).—We have amended the clause so as to require that the 
Commissioner must correct a mistake apparent from the record whether detected by himself 
or brought to his notice by an assessee and so as to give him power to correct a mistake 
subsequently discovered in evidence recorded in assessment or appellate proceedings. 

Clause 26 (formerly 25) .-The aUerations made in sub-clause (p bring the provisions 
of the clause as drafted into accord with clause 6 as now amended, and empower the Central 
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Board of Revenue to exceed the amount of relief if any granted by the Board of Referees 
under sub-clause ( 3 ) of clause 6. or to grant relief m cases to which ( 3 ) of 

clause 6 does not apply. We have inserted two additional sub-clauses, the first of which 
specifics two sets of circumstances which the Central Board of Revenue is required to 
take into consideration in making a direction under sub-clause (1) with re^rence to the 
determination of standard profits* and the second of which empowers the Central Board 
of Revenue in certain specified circumstances to grant allowances in computing the profits 
of a business during a chargeable accounting period. 

Clauxe 27 {formerly 261 .—Tn connection with the amendment which we have made 
in clause 20, it is necessary that there should he power to provide for the procedure to be 
followed in’ making applications for rectification of mistakes. The amendment made in 
clause (a) of sub-ehuse (2) provides for this. We have inserted a new clause (c) to 
give power to provide for the grant of relief to investment companies a part of whose 
investments are in British India and have already been subjected to excess profits tax. 

Schedule /, Rule 2 {new rule). —This new provision is intended to secure that the 
computation of profits in any standard period should be made on the same basis as the 
computation of profits in the chargeable accounting period, and in particular that depreciation 
should be calculated on the written down value basis instead of on the cost basis and that 
income assessable on the arising basis in the chargeable accounting period but on the 
remittance basis in the standard period for income-tax purposes should be computed on 
the arising basis for excess profits tax purposes. 

Rule 3 {formerh 2 ).—The intention of the rule was to make explicit provision to 
prevent the carrying forward of losses under section 24 {2) of the Indian Income-tax 
Act. 1922, although that section is not one of the sections of the Income-tax Act which are 
applied bv clause 20 (now 21) of the Bill. We have revised the drafting of the rule to 
exclude the possibility that by a wider interpretation of the rule than was intended expenses 
charged in the accounting period might be disallowed on the ground that the loss though 
appropriate to the accounting period was not actually made in that period. 

Rule 4 (formerlv 3).—A new siih-nde (3) has been inserted to secure that where, 
under clause 9 of the Bill, profits of a siibsidiarv company are included in the excess profits 
tax assessment of the principal companv, dividends from the subsidiary company out of 
such profits should not also he included in such assessment. 

Rule 5 (nexv). —This rule has been inserted to provide relief in cases where a business 
has been expanded with capital borrowed from a bank or on debentures by securing that 
the interest paid on the loan should hp disallowed and the loan itself should not be deducted 
from the total capital. The effect will he to substitute as a charge in computing the profits 
liable to excess profits tax the statutory percentage for the interest actually paid on. 
the loan. 

Rule 1 {formerly rule. 5). — The addition made in sub-rule (2) secures that a company 
shall be able to have the remuneration paid to a managing agent allowed as an expense 
where that remuneration is itself subject to excess profits tax in the hands of the managing 
agent. 

Rule 8 {nezv) .—In consequence of the change made in rule 6 (2) by which remune¬ 
ration paid to managing agents has been excluded from director's remuneration in certain 
cases we have inserted this provision to disallow for the purposes of the excess profits tax 
computation the payment to managing agents of remuneration at a higher rate than the 
rate in force in the standard period. 

Rule 9 (formerly rule 6 ).—We have added a proviso providing for the adjustment of 
the profits of a completed contract when finally ascertained. 

Rule 10 (new). —We have provided for special treatment of buildings erected during 
the period of war which might on the cessation of war conditions become almost valueless. 
The case of new machinery and plant which may have to be scrapped at the end of the 
war is nrovided for by the obsolescence provisions of section 10 of the Indian Income-tax 

Act. 1922 . 

Schedule II, Rule. 1.—The omiss'on of the words 'as defined in section 2 of this Act 
is a drafting Improvement only.” (Gacette. of India, Part V, dated 9th March, 1940, 
pages 115-122.) 
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THE EXCESS PROFITS TAX ACT (XV OF 1940). 

[6th April, 1940. 

An Act to impose a tax on excess profits arising out of certain businesses 

Whereas it is expedient to impose a tax on excess profits arisine out of 
certain businesses in the conditions prevailing during the present hostilities ■ 

It is hereby enacted as follows:— 

Short title, extent and 1. (1) This Act may be called The Excess 

commencement. Profits Tax Act, 1940. 

(2) It extends to the whole of British India. 

(3) It shall come into force on such date as the Central Govemmerit mpv 
by notification in the official Gazette, appoint. 

Definitions. there is anything 

repugnant in the subject or context,_ 

(1) “accounting period'' in relation to any business means_ 

^ (a) where the accounts of the business are made up for successive periods 

of twelve months, each of such periods; ^ 

(6) in any other case, such period as the Excess Profits Tax Officer may 
determine: ^ 

Provided that in determining any accounting period under sub-clause (b) 
the Excess Profits Tax Officer shall have regard to the period, if any which is 
or has been, determined as the previous year for that business for the purposes 
of the Indian Income-tax Act, 1922; 

' ■ (2) “Appellate Assistant Commissioner” means a person appointed to be 

■ an Appellate Assistant Commissioner of Excess Profits Tax under section 3; 

(3) “Average amount of capital” means the average amount of capital 
employed in any business as computed in accordance with the Second Schedule; 

(4) “Board of Referees” means a Board of Referees appointed under 
section 3; 

(5) “Business” includes any trade, commerce or manufacture or ariv 
adventure in the nature of trade, commerce or manufacture or any profession or 
vocation, but does not include a profession carried on by an individual or by indi- 
viduals iti partnership if the profits of the profession depend wholly or mainly on 
his or their personal qualifications unless such profession consists wholly or mainly 
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in the making of contracts on behalf of other persons or the giving to other persons 
of advice of a commercial nature in connection with the making of contracts: 

Provided that where the functions of a company or of a society incorpo¬ 
rated by or under any enactment consist wholly or mainly in the holding of 
investments or other property, the holding of the investments or property shall be 
deemed for the purpose of this definition to be a business carried on by such company 
or society: 

Provided further that all businesses to which this Act applies carried on by 
the same person shall be treated as one business for the purposes of this Act; 

(6) “chargeable accounting period” means—• 

(a) any accounting period falling wholly within the term beginning on 
the 1st day of September, 1939, and ending on the ^[31st day of March, 1942]; 
and 

(b) where any accounting period falls partly within and partly without 
the said term, such part of that accounting period as falls within the said term; 

(7) “Commissioner” means a person appointed to be a Commissioner of 
Excess Profits Tax under section 3; 

(8) “company’* means a company as defined in the Indian Companies 
Act, 1913, or formed in pursuance of an Act of Parliament or of Royal Charter 
or Letters Patent, or of an Act of the Legislature of a British possession or of 
a law of an Indian State, and includes any foreign association whether incorpo¬ 
rated or not which the Central Board of Revenue may, by general or special order, 
declare to be a company for the purposes of this Act; 

(9) “deficiency of profits” means— 

(i) where profits have been made in any chargeable accoimting period, the 
amount by which such profits fall short of the standard profits; 

(if) where a loss has been made in any chargeable accounting period, the 
amount of the loss added to the amount of the standard profits; 

(10) “director” includes any person occupying the position of a director 
by whatever name called and also includes any person who— 

(i) is a manager of the company or concerned in the management of the 
business; and 

(11) is remunerated out of the funds of the business; and 

(iit) is the beneficial owner of not less than twenty per cent, of the ordinary 
share capital of the company; 

(11) “dividend” has the meaning assigned to the expression in section 2 
of the Indian Income-tax Act, 1922; 

(12) “Excess Profits Tax Officer” means a person appointed to be an 
Excess Profits Tax Officer under section 3; 

(13) “income” has the meaning assigned to the expression in section 2 
of the Indian Income-tax Act, 1922; 

(14) “fixed rate” in relation to dividends on share capital, other than 
ordinary share capital, includes a rate fluctuating in accordance with the maximum 
rate of income-tax; 

(15) “Inspecting Assistant Commissioner” means a person appointed to 
be an Inspecting Assistant Commissioner of Excess Profits Tax under section 3, 

(16) “loss” means a loss computed in the same manner as, for the purposes 
of this Act, profits are to be computed; 

^[(16-A) “ordinary share capital” has the meaning assigned to that 
expression in sub-section (8) of section 9;] 

LEG. REF. 

1 Substituted by Act VII of 1941. 


*S. 16-A added by Act XI of 1941 • 
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(17) 

(18) 
(19) 

Schedule; 


"person” includes a Hindu undivided family; 

“prescribed” means prescribed by rules made under this Act; 
profits means profits as determined in accordance with the First 


•.u “standard profits” means standard profits as computed in accordance 

With the provisions of section 6 ; 

(21) ^'statutory percentage” means— 


(a) in relation to a business carried on by a body corporate (other than 

a company the directors whereof have a controlling interest therein) eieht ner 
cent, per annum; /. & 


[(&) m relation to a business carried on by a partnership of which one 
or more of the partners is a body corporate (other than a company the directors 
whereof have a controlling interest therein), such a rate per cent, as is equivalent 


average amount of the 

capital employed in the business during the chargeable accounting period as 
represents the share of any such body corporate; and ^ ^ 

(ii) ten per cent per annum on the remainder of that amount; 

(c) in relation to a business to which neither sub-clause (a) nor sub¬ 
clause (b) applies, ten per cent per annum:] 

Provided that m relation to any decrease of capital the statutory percent¬ 
age shall be in all cases six per cent.: ^ , 


Provided further that where the business was commenced on or after th< 
1st day of July, 1938, the foregoing percentages shall be increased from eight 
ten and six per cent, to ten, twelve and eight per cent., respectively; ^ 

(22) “written down value” has the meaning assigned to that expressior 
sub-section (5) of section 10 of the Indian Income-tax Act, 1922, 

IT r, , , 1 , 3. (1) There shall be the following classes ni 

rities excess profits tax authorities for the purposes of this 

Act, namely:— 


in 


(a) the Central Board of Revenue; 

(b) Commissioners of Excess Profits Tax; 

(c) Assistant Commissioners of Excess Profits Tax, who may be either 
Appellate Assistant Commissioners of Excess Profits Tax or Inspecting Assistant 
Commissioners of Excess Profits Tax; 


(d) Excess Profits Tax Officers; ■ - • 

(e) Boards of Referees. 

(2) Every Commissioner of Excess Profits Tax, Appellate Assistant Com¬ 
missioner of Excess Profits Tax, Insp^ting Assi^ant Commissioner of Excess 
Profits Tax and Excess Profits Tax Officer shall be a person who is exercising 
the functions of Commissioner of Income-tax, Appellate Assistant Commissioner 
of Income-tax, Inspecting Assistant Commissioner of Income-tax and Income- 
tax Officer, respectively, under the Indian Income-tax Act, 1922. 




leg. ref. 


of 1940 
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fit and such persons shall perform their functions in respect of such cases as the 
Central Board of Revenue may assign to them: 

Provided that such directions shall be made entirely at the discretion of 
the Central Board of Revenue, and, in particular, it shall be competent for that 
Board to assign a case or class of cases to an officer who is not exercising in res¬ 
pect of that case or class of cases the corresponding functions in relation to the 
charge of income-tax under the Indian Income-tax Act, 1922. 

(4) All officers and persons employed in the execution of this Act shall 
observe and follow the orders, instructions and directions of the Central Board 
of Revenue: 

Provided that nothing in this sub-section applies to a Board of Referees: 

Provided further that no such orders, instructions or directions shall be 
given so as to interfere with the discretion of the Appellate Assistant Commis¬ 
sioner in the exercise of his appellate functions. 

(5) A Board of Referees shall consist of not less than three and not more 
than five persons, of whom not less than one-half shall be non-officials having 
business experience, and one shall be a judicial officer who has exercised the 
powers of a District Judge or who possesses such qualifications as are normally 
required for appointment to the post of District Judge, and who has held judicial 
office for a period of not less than ten years. 

(6) Subject to the provisions of sub-section (5), the Central Government 
may make rules regulating the formation, composition and procedure of Boards 

of Referees. 


^[4. (1) ] Subject to the provisions of this Act, there shall, in respect of any 

business to which this Act applies, be charged, levied 
C arge o tax. amount by which the profits during any 

chargeable accounting period exceed the standard profits a tax (in this Act re¬ 
ferred to as “excess profits tax”) which shall, in respect of any chargeable ac¬ 
counting period ending on or before the 31st day of March, 1941, be equal to 
fifty per cent, of that excess and shall, in respect of any chargeable accounting 
period beginning after that date, be equal to such percentage of that excess as 
may be fixed by the annual Finance Act: 


Provided that any profits which are, under the provisions of sub-section 
(3) of section 4 of the Indian Income-tax Act, 1922, exempt from income-tax, 
and all profits from any business of life insurance shall be totally exempt from 
excess profits tax under this Act.^ 

’[(2) Where a chargeable accounting period falls partly before and partly 
after the end of March, 1941, the foregoing provisions of this section shall apply 
as if so much of that chargeable accounting period as falls before, and so much of 
that chargeable accounting period as falls after, the said end of March were each 
a separate chargeable accounting period, ^[and as if the excess of profits of that 


^[“and as if the excess of profits of that separate chargeable accounting 
separate chargeable accounting period were an apportioned part of the excess 
of profits arising in the whole period determined in accordance with the pro¬ 
visions of section 7-A].] 



LEG. REF. 

^ Section 4 has been re-numbered as sub- 
S. (1) and to the section as so re-num¬ 
bered sub-S. (2) has been added by Act 
XI of 1941. 

^N,B ,—“The excess profits tax imposed 
by S. 4 of the Excess Profits Tax Act, 
1940, shall, in respect of any chargeable ac¬ 


counting period beginning after the 31st 
day of March, 1941, be an amount equal to 
sixty-six and two-thirds per cent, of the 
amount by which the profits of the business 
during that chargeable accounting period 
exceed the standard profits.” [Finance Act 
VII of 1941, S. 8, cl. (2).] 

®Substituted by Act XXIV of Wx. 
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5. This Act shall apply to every business of which any part of the profits 

Application of Act. during the chargeable accounting period is 

... . chargeable to income-tax by virtue of the provisions 

of sub-clause (t) or sub-clause (w) of clause (b) of sub-section (1) of section 
4 of the Indian Income-tax Act, 1922, or of clause (c) of that sub-section; 

Provided that this Act shall not apply to any business the whole of the 
profits of which accrue or arise without British India where such business is car¬ 
ried on by or on behalf of a person who is resident but not ordinarily resident i 
British India unless the business is controlled in India* ^ 


in 


Provided further that where the profits of a part only of a business carried 
on by a person who is not resident m British India or not ordinarily so resident 
accrue or arise m British India or are deemed under the Indian Income-tax Act 
1922, so to accrue or arise, then, except where the business being the business of 
a person who is resident but not ordinarily resident in British India is controlled 
m India, this Act shall apply only to such part of the business, and such part shall 
for all the purposes of this Act be deemed to be a separate business. 

'[Provided further that this Act shall not apply to any business the whole 
of the profits of which accrue or arise m an Indian State; and where the profits 
of a part of a business accrue or arise in an Indian State, such part shaU for 
the purposes of this provision, be deemed to be a separate business the whole 
of the profits of which accrue or arise in an Indian State, and the other part of 
the business shall, for all the purposes of this Act, be deemed to be a separate 
business.] ^ 


6 . (1) For the purposes of this Act, the standard profits of a business in 

Standard profits. relation to any chargeable accounting period shall, 

subject to the provisions of sub-sections (3) and (4) 
be an amount bearing to the profits of the business during the standard period, if 
in respect of that business a standard period is available, the same proportion'as 
the chargeable accounting period bears to the standard period; 


Provided that if the average amount of capital employed in the business 
during such chargeable accounting period is greater or less than the average 
amount of capital employed during the standard period, such amount shall be in¬ 
creased or decreased, as the case may be, by an amount calculated by applying 
the statutory percentage to the amount of such increase or decrease: ^ 

Provided further that in the case of a business which was commenced on 
or after the 31st day of March, 1936, the standard profits shall, at the option of 
the person carrying on the business, be an amount calculated by applying the 
statutory percentage to the average amount of capital employed in the business 
during such chargeable accounting period. 

(2) For the purposes of this section the standard period shall, at the option 
of the person carrying on the business, be— 

(a) the “previous year” as determined under section 2 of the Indian In¬ 
come-tax Act, 1922, for the purpose of the income-tax assessment for the year 
ending on the 31st day of March, 1937, or the previous year as so determined for 
the year ending on the 31st day of March, 1938; or 

(b) the “previous year” as so determined for the year ending on the 31st 

day of March, 1937, and that for the year ending on the 31st day of March, 1939; 
or * 


LEG. REF. ^ ^ 

^Last proviso to S. S added by Act 
C.CM.-323 


XXIV of 1941. 
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(c) the “previous year” as so determined for the year ending on the 31st 
day of March, 1938, and that for the year ending on the 31st day of March, 1939; 


or 


(d) the “previous year” as so determined for the year ending on the 31st 
day of March, 1939, and that for the year ending on the 31st day of March, 1940: 

Provided that in no case shall any period of less than nine months be taken 
as a standard period. 

(3) If, within the period specified in the notice issued under sub-section 
(I) of section 13, '[or within the extended period allowed by the Excess Profits 
Tax Officer under the proviso to that sub-section] the person carrying on the 
business makes an application to the Excess Profits Tax Officer in this behalf, 
the Excess Profits Tax Officer shall refer the application to the Board of Referees, 
and if the Board is satisfied that during the standard period the profits of the busi¬ 
ness were less than might at the beginning of that period have been reasonably ex¬ 
pected, it may direct that the standard profits shall be computed as if the profits 
during the standard period were such greater amount as it thinks just; 

Provided that such amount shall not exceed the statutory percentage of the 
average amount of the capital employed in the business unless the Board is satisfied 
that owing to some specific cause peculiar to the business it is just that a greater 
amount should be allowed. 


section 


2[Provided further that a determination on an application under this sub- 

(a) shall have effect with respect to all subsequent chargeable accounting 
periods; 

(b) shall exclude any further application under this sub-section.] 

(4) The standard profits shall be taken to be rupees thirty-six thousand 
in any case in which the standard profits computed in accordance with sub-sec¬ 
tion (1) are less than this sum : 

Provided that if the chargeable accounting period is greater or less than 
one year the sum of rupees thirty-six thousand shall for the purpose of this sub¬ 
section be increased or decreased proportionately. 

(5) Where the standard period includes any period prior to the commence¬ 
ment of Part III of the Government of India Act, 1935, during which Burma was 
part of British India, there shall, in computing the standard profits of a business 
under this section, be excluded from the profits of the business during the standard 
period so much of such profits as arose or accrued or were received in Burma un¬ 
less such profits are also included in the profits of the business during the charge¬ 
able accounting period. 

7. Where a deficiency of profits occurs in any chargeable accounting period 

in any business, the profits of the business chargeable 

Relief on occurrence of with excess profits tax shall be deemed to be reduced 
deficiency of profits. - ... .i . 

following provisions:— 

(a) the aggregate amount of the profits so chargeable for the previous 
chargeable accounting periods shall be deemed to be reduced by the amount of 
the deficiency of profits and the amount of excess profits tax payable in respect 
thereof shall be deemed to be reduced accordingly and the relief necessary to give 
effect to the reduction shall be given by repayment or otherwise; 


and relief shall be granted in accordance with the 


LEG. REF. 

I Inserted by Act XLII of 1940. 


2 Added by Act XLII of 1940. 
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(b) where the amount of the deficiency of profits exceeds the ap-prep-atp 
amount of the profits so chargeable for the previous chargeable aSountLe S. 

d^fideS o/JroLs 

and so™n? “ ”™ s«bsequent chargeable accounting ^period 

ing P=riL?be1?n1mgl\f SLrr £[f * 

so as to reduce profits chargeable to tax arising m ',c 

period beginning on or after the said 1st day of April, and a deficiency of profit! 

March 1941 shall first be applied so as to reduce pUts charg!!'bI'e o to Sing 

in another chargeable accounting period ending on or before the said 31st day of 

March; and where owing to an insufficiency of profits for chargeable accounting 

periods ending on or before the said 31st day of March, or. as the case may bf 

beginning on or after the said 1st day of April, the whole or any part of the 
deficiency is applied otherwise than as aforesaid,— 

(a) the application shall be treated as provisional only; and 

(b) {f it thereafter appears that there is ho longer such an insufficienrv 
as aforesaid, such adjustment shall be made as the Central Board of Rev<-nii^ 
may by written order direct: 

Provided further that where a chargeable accounting period falls partly 

provisions of the precedins 
proviso shall apply as if so much of the chargeable accounting period as falls 

before, and so much of the chargeable accounting period as falls after, the said 

end of March, were each a separate chargeable accounting period, and'as if the 

deficiency of profits of that separate chargeable accounting period were an 

apportioned part of the deficiency of profits occurring in the whole period ■ and 

any apportionment required to be made by this proviso shall be made by reference 

to the number of months or fractions of months in each of the parts of the whole 

chargeable accounting period. ] 

®[7-A. (1) In the case of a chargeable accounting period such as is referred 

to in sub-section (2) of section 4, the excess of 
profits of each of the separate chargeable accounting 

Special provision for periods into which the whole chargeable period is 

chargeable accounting pe- deemed to be divided for the purposes of that suh- 

and partly after the end of 

March, 1941. provisions of sub-sections (2), (3) and (4), and in 

those sub-sections— 

(a) references to the whole period, the first part of the period, and the 
second part of the period shall be construed, respectively, as references to the 
whole of the chargeable accounting period deemed to be divided, so much thereof 
as falls before the end of March, 1941, and so much thereof as falls after the said 
end of March; 

(b) “excess profits” means the amount by which the profits for any period 
exceed the standard profits for that period. 

(2) The profits or loss of, and the standard profits for, the whole period 
shall be computed first on the basis that rule 5-A of the First Schedule and rule 


1941 . 


w w 

2 S. 7-A Inserted by Act XXIV of 1941. 


LEG. REF. , . , 
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2-A of the Second Schedule do not apply to the period, and secondly on the basis 
that the said rules do apply to the period, and it shall then be ascertained on each 
basis, whether there are excess profits or a deficiency of profits for the whole 
period, and, if so, what is the amount thereof. 

(3) There shall be deemed to be for the first part of the period excess 
profits or a deficiency of profits, as the case may be, equal to an apportioned part 
of the excess profits or deficiency of profits ascertained under sub-section (2) 
on the first basis mentioned therein, and there shall be deemed to be for the second 
part of the period excess profits or a deficiency of profits, as the case may be, 
equal to an apportioned part of the excess profits or deficiency of profits ascer¬ 
tained under sub-section (^) ou the second basis mentioned therein, and, for the 
purpose of giving relief for deficiencies of profits under section 7, the part 
of the period and the second part of the period shall each be treated as if it were 
a separate chargeable accounting period. 

(4) Any apportionment required to be made by sub-section (3) shall be 
made by reference to the number of months and fractions of months in each of 

the parts of the whole period.] 

8. (1) As from the date of any change in the persons carrying on a 

business, the business shall, subject to the provisions 
Successions and amalga- section, be deemed for all the purposes of 

this'Act except for the purposes of determining the 
amount of the statutory percentage to have been discontinued, and a new business 
to have been commenced. 


(2) Where the change took place before the 1st day of September, 1939, 
and consisted in the death or retirement of a partner, or the taking in of a partner, 
the persons carrying on the business after the change may, by notice given in 
writing before the prescribed date to the Excess Profits Tax Officer, elect that, 
for the purposes of the provisions of this Act relating to the computation ot 
standard profits, the business shall not be deemed to have been discontinued. 

(3) A business shall not, for the purposes of the provisions of this Act 
relating to the computation of standard profits, be deemed to be discontinued by 
reason of any change occurring on or after the 1st day of September, Ivo , in 
the persons carrying it on, and the standard profits of the business in relation i 
any chargeable accounting period shall be computed accordingly, and, m parti¬ 
cular, in computing the capital employed in the business after the 

i[and in considering, for the purposes of cornputing the profits of, and the 
capital employed during, any chargeable accounting period, whether any > * 
so, what deductions are to be made in respect of depreciation of buildings, plant 
and machinery]; no regard shall be had to any consideration given in rppeci 
of the transfer of the business or any of the assets thereof on the occasion 

the change. 

(4) Where, on or after the 1st day of September, 1939, two or more 
businesses are amalgamated, the resulting business shall be treated for 

of the provisions of this Act relating to the computation of „ 

(a) it had been in existence throughout the period during which there 

in existence any of the former businesses; 

(b) any profits made or losses incurred or capital employed 

former businesses had been made, incurred or employed in the resulting busi i 

and 
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(c) any assets of any of those former businesses had become assets of the 
resulting business when they became assets of the former business ; 

and, in particular, in computing the capital employed in the resulting business, 
[and in considering, for the purposes of computing the profits of, and the capital 
employed during, any chargeable accounting period, whether any and, if so, what 
deductions are to be made in respect of depreciation of buildings, plant and 
machinery]^; no regard shall be had to any consideration given in respect of the 

transfer of any of those former businesses or any of the assets thereof on the 
occasion of the amalgamation. 

(5) Where, on or after the 1st day of September, 1939, part of a business 
IS transferred as a going concern by the person theretofore carrying it on to another 
person, the part transferred and the part not transferred shall each be deemed for 
the purposes of the provisions of this Act relating to the computation of standard 
profits to be a continuation of the original business, and the said provisions, including 
the provisions of this section relating to amalgamations, shall apply accordingly, 
^[ * * * ]: ’ 

Provided that, for the purposes aforesaid, such apportionments shall be made 
of the profits made, and losses incurred, and the capital employed, in the original 
business, and of any assets of the original business as may appear to the Excess 
Profits Tax Officer, or on appeal in the prescribed time and manner to the Board 
of Referees, to that Board to be just. 

(6) Notwithstanding anything in the foregoing provisions of this section, 
where a business was carried on immediately before the 1st day of April, 1936, and 
that business, or the main part of that business, was transferred after the said day 
and before the 1st day of September, 1939, by the person carrying it on to another 
person, the Excess Profits Tax Officer, if he is satisfied that the business carried 
on after the transference was not substantially different from the business or part 
transferred, shall, on the application of the person carrying on the business after the 
transference, treat that person, for the purposes of the provisions of this Act relating 
to the computation of standard profits, as if he had carried on the transferred 
business or part of the business as frory the date of the commencement of that 

business * * * ]• 

(7) Where, on or after the 1st day of September, 1939, a partner in a firm 
carrying on a business to which this Act applies dies, then notwithstanding anything 
contained in sub-section (1) any deficiency of profits in respect of any chargeable 
accounting period ending on or before the date of his death shall, if it has not been 
fully applied in reducing the profits of any chargeable accounting period under 
section 7, be carried forward and applied in reducing any profits from the same 
business 'carried on by the surviving partner or partners in the first chargeable 
accounting period after the death of the partner, and if and so far as-it exceeds the 
amount of those profits, in reducing any profits from such business in the next subse¬ 
quent chargeable accounting period and so on. 

4 [(8) Where— 

(o) a business is, by virtue of sub-section (2) or sub-section (3), deemed 
not to have been discontinued; or 

(b) a business is, by virtue of sub-section (4), to be treated as if it had 
been in existence throughout the period during which there was in existence any 

other business; or 


leg. ref. 
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(c) a business is, by virtue of sub-section (S), to be treated as a continuation 
of another business; or 

((i) any person who is carrying on a business after a transfer is treated, by 
virtue of sub-section (6), as having carried on the business as from a date before 
the transfer, , , 

the provisions of tliis Act relating to tlie computation of profits and capital for the 
purposes of excess profits tax shall, both as respects the standard period and any 
chargeable accounting period, have effect subject to such modifications, if any, as 
tlie I'xcess Profits Tax Officer may think just, and the Excess Profits TaxtDfficer 
ma\' make such alterations in the periods which would otherwise be the chargeable 
accounting periods of the business as he thinks proper: 

Pro\'ided that if the Excess Profits Tax Officer niakes any-such modifications 
and the person carrying on the business is dissatisfied with the modifications so 
made, or if the person carrying on the business is dissatisfied with the refusal of 
the Excess Profits Tax Officer to make any such modifications, he may, at any time 
before the expiry of forty-five days from the date on which the order of the Excess 
Profits Tax Officer is communicated to him, appeal to the Board of Referees 
through the Excess Profits Tax Officer,] 


9. f 1) Where any interest, annuity or other annual payment, or any royalty 

or rent, is paid by one company to another company, 

' conipa- companies is a subsidiary of the other, 

or both are subsidiaries of a third company, the 
capital, profits and losses of both companies shall be computed for the purposes 
of this Act as if— 

(a) the interest, anmiitv, annual payment, rovalty or rent were not 
payable; 

(h) any debt in respect of which any such interest is payable did not 
exist; and 

(c) any asset in respect of which any such royalty or rent is payable were 
the property of the company paying the royaltv or the rent. 

^[(1-A) Where— 

(a) any debt is owing to any company by another company; and 

(b) one of^ those companies is a subsidiary of the other, or both are 
subsidiaries of a third company; and 

(c) no interest is payable in respect of the debt, but the circumstances 5ri 

which the debt came into existence or is allowed to continue to exist are such that 

the debt represents in substance capital employed in the business of the debtor' 
company, 

the capital of both companies shall be computed as if the debt did not exist.] 

(2) Where— ' ^' 

(a) a company (hereinafter referred to as “the principal company”) is 
resident in British India and is not a subsidiary of any other Company resident 
in British India; and ’ ’ ■ 

or any part of any chargeable accounting period 
of the principal company, another company, whether or not resident or carryings 
on business within British India (hereinafter referred to as ^*the subsichary^ 
company”) is a subsidiary of the principal company, 
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the following provisions of this section shall, subject to the provisions of 
section 5, have effect in relation to that chargeable accounting period. 

(3) If the subsidiary company is a subsidiary of the principal company 

throughout the chargeable accounting period, such capital employed in, and profits 

or losses arising from, the business of the subsidiary company as is employed or 
arise in— 

(i) the chargeable accounting period;-or 

; _ (ii) any year constituting or comprised in the standard period of the 
principal company, 

shall be treated for the purposes of this Act as if it or they were capital 

employed in, or as the case may be, profits or losses arising from, the business of 
the principal company. 

(4) If the subsidiary company is a subsidiary of the principal company 
during part only of the chargeable accounting period, the excess or deficiency 
of profits of the subsidiary company for that part of that period shall be treated 
as increasing or, as the case may be, decreasing the excess or deficiency of profits 
of the principal company for the whole period and shall not be deemed to be an 
excess or deficiency of profits of the subsidiary company. 

In this sub-section, the expressions “excess” and “deficiency” mean in 
relation to profits, an excess or deficiency in relation to the standard profits' of 
the subsidiary company or, as the case may be, the principal company. 

(5) In any case to which sub-section (3) or sub-section (4) applies, 
such alteration, if any, of the periods which would otherwise be the chargeable 
accounting periods of the subsidiary company shall be made as the Central Board 
of Revenue may direct. 

/6) For the purposes of this section, a company shall be deemed to be 
a subsidiary of another company if and so long as not less than nine-tenths of its 
ordinary share capital is owned by that other company, whether directly or 
through another company or other companies, or partly directly and partly through 
another company or other companies. 

(7) The amount of ordinary share capital of one company owned by a 
second company through another company or other companies, or partly directly 
and partly through another company or other companies shall be determined in 
accordance with the provisions of the Third Schedule. 

■ (8) In this section and the Third Schedule references to ownership shall 

be construed as references to beneficial ownership, and the expression “ordinary 
share capital”, in relation to a company, means all the issued share capital (by 
whatever name called) of the company, other than capital the holders whereof 
have a right to a dividend at a fixed rate but have no other right to share in the 

profits of the company. 

(9) The principal company shall be entitled to allocate to its subsidiary 
company or companies the respective proportionate shares of the excess profits 
tax payable by the whole group. 

(10) The excess profits tax payable by virtue of this section by the prin¬ 
cipal company in respect of the profits of any subsidiary company shall, for the 
purposes of section 12, be deemed to have been paid by the subsidiary company 

and not by the principal company. 

VIO (1) In computing profits for the purposes of this Act no deduction 
‘ ^ . shall be made in respect of any transaction or opera- 

Artificial transactions. pf nature if and so far as it appears that the 
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transaction or operation has artificially reduced or would artificially reduce the 
profits. 

(2) If the Excess Profits Tax Officer is satisfied that any person has 
entered into or carried out anv transaction or operation by which the profits have 
been or would be artificially reduced, he may, with the previous approval of the 
Inspecting Assistant Commissioner, direct that such person shall pay, in addition 
to any excess profits tax for which he is or, but for such transaction or operation, 
would be liable, a penalty not exceeding the tax evaded or sought to be evaded.] 

^flO-A. (1) Where the h'xcess Profits Tax Officer is of opinion that the 

main purpose for which any transaction or transac- 
Transactions desipricd to ^ions was or were effected [whether before or after 
ovoid or reduce lialid.ty to ^ passing of the Excess Profits Tax (Second 

Amendment) Act, 1941] was the avoidance or reduc¬ 
tion of liability to excess profits tax, he may, with the previous approval of the 
Inspecting Assistant Commissioner, make such adjustments as respects liability 
to excess profits tax as he considers appropriate so as to counteract the avoidance 
or reduction of liability to excess profits tax which would otherwise be effected by 
the transaction or transactions. 

(2) Without prejudice to the generality of the powders conferred by sub¬ 
section (1), the powers conferred thereby extend— 

(a) to the charging with excess profits tax of persons who but for the 
adjustments would not be chargeable with any tax or would not be chargeable 
to the same extent; 

(b) to the charging of a greater amount of tax than would be chargeable 
but for the adjustments. 

(3) Any person aggrieved by a decision of the Excess Profits Tax Officer 
under this section may appeal in the prescribed time and manner to the Appellate 
Tribunal.] 

11. (1) The Central Government may by notification in the official Gazette 

make provision for the granting of relief in cases where 
... c, ^ both excess profits tax under this Act and excess profits 

double excess profits taxa- ^ ' , ... . , tt • . 

tion. under any law in force in the United Kingdom, 

in any Indian State, or in any other part of His 
Majesty’s Dominions have been paid upon the profits of any business if it appears 
to the Central Government that the laws of the United Kingdom or of that Indian 
State or of that other part of His Majesty’s Dominions provide for corresponding 
relief in respect of excess profits tax charged on profits both in the United King¬ 
dom or in that State or in that part and in British India: 

Provided that where under section 19 of the Finance (No. 2) Act, 1939, 
national defence contribution has been paid in the United Kingdom in lieu of 
excess profits tax, that portion of the national defence contribution so paid which 
is equal to the excess profits tax which would otherwise have been payable shall, 
for the purposes of this sub-section, be deemed to be excess profits tax paid in 
the United Kingdom. 

(2) If any person, who has paid excess profits tax under this Act for any 
chargeable accounting period in respect of profits arising outside India in a 
country the laws of which do not provide for any relief in respect of excess profits 
tax charged in British India, proves that he has paid excess profits tax under the 
laws of the said country in respect of the same profits, he shall be entitled to the 
deduction from the excess profits tax payable in British India of a sum equal 


Relief in respect of 
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to one-half thereof or to one-half of the excess profits tax payable in the said 
country, whichever is the less. 

12. (1) The amount of the excess profits tax payable in respect of a busi¬ 

ness for any chargeable accounting period diminished 
by any amount allowable by way of relief under the 
provisions of section 11, shall, in computing for the 
purposes of income-tax or super-tax the profits and 

gains of that business, be allowed to be deducted as an 
expense incurred in that period, 

(2) There shall also be so deducted the amount of any excess profits tax 
payable under any law in force in a country outside British India on the profits 
of the business in respect of any chargeable accounting period ^[to the extent to 
which such profits are liable to excess profits tax under this Act], after diminish¬ 
ing such amount by any amount which is allowable by way of relief by repay¬ 
ment, set-off or otherwise under any law in the country where the tax is payable 
providing for the granting of relief in that country where excess profits tax has 
also been charged in British India: 

Provided that where, under the provisions of this Act relating to defi¬ 
ciencies of profits or under any corresponding law in force in the said country 
without British India, relief is given by way of repayment from excess profits 
tax chargeable for any chargeable accounting period previous to that in which the 
deficiency occurs, the amount of the deduction allowed under sub-section (1) or 
sub-section (2) shall not be altered, but the amount repayable shall be taken into 
account in computing the profits and gains of the business for the purposes of 
income-tax as if it were a profit of the business accruing in the ^[previous year 
(as determined for that business for the purposes of the Indian Income-tax Act, 
1922)] in which the deficiency of profits occurs. 

‘ 13. (1) The Excess Profits Tax Officer may, for the purposes of this Act, 

require any person whom he believes to be engaged 
Issue of notice for as- ^^^y business to which this Act applies, or to have 
-sessment. engaged during any chargeable accounting 

period, or to be otherwise liable to pay excess profits tax, to furnish within such 
period, not being less than sixty days from the date of the service of the notice, as 
may be specified in the notice, a return in the prescribed form and verified in the 
prescribed manner setting forth (along with such other particulars as may be pro¬ 
vided for in the notice) with respect to any chargeable accounting period specified in 
the notice the profits of the business and the standard profits of the business as 
computed in accordance with the provisions of section 6 or the amount of defi¬ 
ciency available for relief under section 7: 

Provided that the Excess Profits Tax Officer may, in his discretion, extend 
the date for the delivery of the return. 

(2) Th'e Excess Profifs Tax Officer may serve on any person, upon whom 
a notice has been served under sub-section (1), a notice requiring him on a date 
to be therein specified to produce, or cause to be produced, such accounts or 
documents as the Excess Profits Tax Officer may require and may from time to 
time serve further notices in like manner requiring the production of such further 
accounts or documents or other evidence as he may require: 

Provided that the Excess Profits Tax Officer shall not require the pro¬ 
duction of any accounts relating to a period prior to the “previous year” as deter- 
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mined under section 2 of the Indian Income-tax Act, 1922; for the purpose of 
the income-tax assessment for the year ending on the 31st day of March, 1937. 

14. (H The Excess Profits Tax Officer shall, by an order in writing after 

considering such evidence, if any, as he has required 

s^essments. under section 13, assess to the best of his judgment 

the profits liable to excess profits tax and the amount of excess profits tax paya¬ 
ble on the basis of sucli assessment, or if there is a deficiency of pro-fits, the 
amount of that deficienc^' and the amount of excess profits tax, if any, repaya¬ 
ble and shall furnish a copy (d such order to the person on whom the assess¬ 
ment has been made. 

(2) Excess profits tax payable in respect of any chargeable accounting 
periof! shall be payable by the person carrying on the business in that period. 

f3') Where two or more persons were carrying on the business jointly 
in the chargeable accounting perio^l, ibe assessment shall be made upon them 
jointly and. in the case of a partnership, mav be made in the partnership name. 

f4) Where by virtue of the foregoing provisions an assessment could, 
hut for his death, have been made on any person cither solely or jointly with any 
other person or persons, the assessment may be made on bis legal representative 
either solely or jointly with that other person or persons, as the case may be. 

If in consequence of definite information which has come into his 
' * possession, the Excess Profits Tax Officer discovers 

Profit*; escaping asses*;- profits of any chargeable accounting period 

chnrveaMc to excess profits tax have escaped assess¬ 
ment, or have been underassessed, c»r have been the subject of excessive relief, 
he mav at any time within five years of the end of the chargeable accounting 
period in ciucstion serve on the person liable to such tax a notice containing all 
or any of the requirements which may he included in a notice under section 13, 
and may proceed to assess or rc-asscss the amount of sucH profis liable to excess 
profits tax and the provisions of this Act shall, so far as may be, apply as if the 
notice were a notice issued under that section. 

16, If the Excess Profits Tax Officer, the Appellate Assistant Commls- 

, sioncr or the Commissioner, in the course of any pro- 

Penalties. ceedinrs under this Act, is satisfied that any person 

has, without reasonable cause, failed to furnish the return required under sub¬ 
section (1) of section 13. or to produce or cause to be produced the accounts 
or documents or other evidence required by the Excess Profits Tax Officer under 
sub-section f2) of that section, or has concealed particulars of the profits made 
by or capital employed in the business, or has deliberately furnished inaccur^e 
particulars of such profits or capital, he may direct that such person shall pay by 
way of penalty, in addition to the amount of any excess profits tax payable, a 
sum not exceeding— 

(a) where the person has failed to furnish the return required under sub¬ 
section (1) of section 13, the amount of the excess profits tax payable; and 

(b) in any other case, the amount of excess profits tax which would have 
been avoided if the return made had been accepted as correct; 

Provided that the Excess Profils Tax Officer shall not impose any penalty 
under this section without the previous approval of the Inspecting Assistant 
Commissioner. 

17. (1) Any person aggrieved by a decision made in pursuance of sec- 

A ' , tion 8. or objecting to the amount of excess prcxiits 

^ - tax for which he is liable as assessed by the Excess 

Profits Tax Officer or denying his liability to ho assessed under this Act, or 
objecting to any penalty imposed by the Excess Profits. Tax Officer, or to the 


/ 



The Excess Profits Tax Act (XV of 1940) . 


2587 


amount of any deficiency of profits as assessed by the Excess Profits Tax Officer 
or to the amount allowed by the Excess Profits Tax Officer by way of relief 
under any provision of this Act or to any refusal by the Excess Profits Tax 
Officer to grant relief may appeal to the Appellate Assistant Commissioner: 


appeal shall lie against a determination of the amount 
of the profits of any standard period where those profits have been deter¬ 
mined in accordance whh the ^[second proviso] to rule 1 of the First Schedule 
except in respect of adjustments made under the provisions of that Schedule: 


[Provided further that no appeal shall lie under this section against any 
apportionrnent made by the Excess Profits Tax Officer under the proviso to sub¬ 
section (5) of section 8, against any ^[refusal to make modifications or against 
any modifications] made by the Excess Profits Tax Officer under sub-section (8) 
of section 8, against any decision of the Excess Prdfits Tax Officer under rule 11 

of the First Schedule, or against any decision of the Board of Referees or the 
Centra! Board of Revenue]. 


(2) An appeal shall ordinarily be presented within forty-five days of 
leceipt of the notice of demand relating to the assessment or penalty objected 
to, or m the case of an appeal against the assessment of a deficiency of profits, 
within forty-five days of the receipt of the copy of the order determining the 
dehciency, or in the case of an appeal against the amount of a relief granted or a 
refusal to grant relief, within forty-five days of the receipt of the intimation 
ot the order granting or refusing to grant the relief, but the Appellate Assistant 

ommissioner may admit an appeal after the expiration of that period if he is 
pe appellant had sufficient cause for not presenting it -within that 

(3) An appeal shall be in the prescribed form and shall be verified in the 

prescribed manner. ' . * 


(4) The Appellate Assistant Commissioner shall hear and determine the 
subject to the provisions of this Act, shall pass such orders as he 
thinks fit, and such orders may include- an order enhancing the assessment or a 

penalty: 

I I, 

• Provided that an order enhancing an assessment or penalty shall not be 

u person affected thereby has been given a reasonable opportunity 

of showing cause against such enhancement. 


(5) The procedure to be adopted in the hearing and determination of 
appeals shall be in accordance with the rules made in this behalf by the Central 
Board of Revenue. 


# 

Appeal to Commissioner 
against Appellate Assistant 
Commissioner’s orders, im¬ 
posing penalties or enhanc¬ 
ing assessments or penal¬ 
ties. 


18. (1) Any person objecting to an order pass¬ 

ed by an Appellate Assistant Commissioner imposing, 
on him a penalty under section 16 or enhancing his 
assessment or enhancing a penalty under section 17 
may appeal to the Commissioner within thirty days of 
the date on which he was served with notice of sue 

order. 


^ (2) In disposing- of the appeal the Commissioner may, the 

appellant an opportunity of being heard, pass.such orders thereon as he thinks fit. 
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(3) On the coming into operation of Part TI of the Indian Income-tax 
(Amendment) Act. 1939. this section shall cease to have effect. 

19 (1) The Commissioner may of his own motion call for the record of 

any proceeding under this Act which has been taken 
Power of revision. bv any Excess Profits Tax Officer or Appellate Assist- 

ant Commissioner subordinate to him. and on receipt of the record may make 
such enquir)-, or cause such enquio' to be made, and. subiect to the provisions of 
this Act. may pass such orders thereon (including an order enhancing an assess- 

ment) as he thinks fit t 

Provided that he shall not pass any order prejudicial to a person to whose 
business this Act applies without hearing him. or giving him a reasonable oppor¬ 
tunity of being heard. 

(2) On the coming into operation of Part IT of the Indian Income-tax 
f Amendments Act. 19.59, sub-section (1) shall cease to have effect, but thereafter 
anv Excess Profits Tax Officer nr anv person in respect of whose business an 
order under section 14 has been passed who ohiects to an order passed by an 
Appellate Assistant Commissioner under section 16 or section 17 may, within the 
prescribed time and in the prescribed manner, appeal asrainst such order to the 
Apnellate Tribunal constituted under the Indian Income-tax Act, 1922,_ and that 
Tribunal shall have all such powers in disposing of the appeal as U has in respect 
of appeals preferred to it under the Indian Income-tax Act, 1922. 

20. ' The Commissioner may, at any time within four years from the date 

of anv order passed whether by himself or bv 3tiy 
Rectification of mistakes. Assistant Commissioner or Excess Profits 

Tax Officer under this Act. rectify any mi'=take in any evidence recorded diirin^ 
assessment or appellate proceedings, or anv mistake apparent from the 
shall within the like period rectify anf mistake apparent from the record which 
has been brought to his notice hy a person to whose business this Act applies: 

Provided that no such rectification shall be made having the effect of en- 
hancinef the liability of anv person unless that person has been given a reasonable 
opportunity of being heard, 

21. The provisions of sections 4-A, 4-B, 10, 15, 24-B, 29, 36 to 44-C 

(inclusive). 43 to 48 (inclusive), 49-E, 49-F, 50. 54, 

Application of nrovisions ^3 (inclusive), 65 to 67-A (inclusive) of the 

” ^ ^ Indian Income-tax Act, 1922. shall apply with such 

modifications, if anj^, as may he prescribed as if the said provisions were pro¬ 
visions of this Act and referred to excess profits tax instead of to income-tax, 
and every officer exercising powers under the said provisions in regard to income- 
tax may exercise the like powers under this Act in regard to excess profits tax 
in respect of cases assigned to him under sub-section (3) of section 3 as he exer? 
cises in relation to income-tax under the said Act: 


Provided thnt references in the said provisions to the assessee shall be 
construed as references to a person to whose business this act applies. 


22. (1) Notwithstanding anything contained in the Indian Income-tax Act, 

Income-tax papers to be ^[^22, all information contained in any statement ^ or 


return made or furnished under the provisions of that 
Act or obtained or collected for the purposes of that 
Act may be used for the purposes of this Act. 


available for tbe purposes 
of this Act. 


(2) All information contained in any statement or return made or fur¬ 
nished under the provisions of this Act oC obtained or collected for the purposes 
of this Act may be used for the purposes of the Indian Income-tax Act, 1922. 
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23. If any person fails, without reasonable cause or excuse, to furnish in 

Failure to deliver returns P^^uce, or 

or statements. produced, any accounts or documents 

. required to be produced under section 13, he shall on 
conviction by a Magistrate be punishable with fine which may extend to five 

undred rupees, and with a further fine which may extend to fifty rupees for 
every day during which the default continues. 


24. If a person makes in any return required under section 13 any state- 

False statement and dec- O'" 

laration. believes to be false, or docs not believe to be true, he 

shall be punishable on conviction by a Magistrate with 
simple imprisonment which may extend to six months, or with fine which may 
extend to one thousand rupees, or with both. 


25. (1) A person shall not be proceeded against 

Institution of proceedings for an offence under section 23 or section 24 except 
and composition of offences, at the instance of the Inspecting Assistant Commis¬ 
sioner . 


(2) No prosecution for an offence punishable under setion 23 or section 24 or 
under the Indian Penal Code shall be instituted in respect of the same facts as 
those in respect of which a penalty has been imposed under this Apt. 

(3) The Inspecting Assistant Commissioner may, either before or after 
the institution of proceedings, compound any offence punishable under section 23 
or section 24. 


26. (1) If ^[on an application made to it through the Excess Profits Tax 

officer] the Central Board of Revenue is satisfied in 
Power of Central Board g^ 5 g Qf business that special circumstances 

of Revenue to grant re le ^xist which render it inequitable that the standard pro¬ 
fits of the business in relation to any chargeable 


in special cases. 


accounting period should be computed in accordance with the provisions of sub¬ 
section (1) of section 6, and that no relief or insufficient relief has been granted 
under the provisions of sub-section (3) of that section, the Central Board of 
Revenue may direct that the standard protfits of the business shall be computed to 
be such greater amount as the Central Board of Revenue thinks just: 


Provided that such amount shall not exceed the statutoiy percentage of 
the average amount of the capital employed in the business unless the Central 
Board of Revenue is satisfied that owing to some specific cause peculiar to the 
business it is just that a greater amount should be allowed and that the relief, 
if any, afforded by the Board of Referees under sub-section (3) of section 6 is 
inadequate: 

2'[ Provided further that a determination on an application under this sub¬ 
section— 


(o) shall have effect with respect to all subsequent chargeable accounting 
periods; 

{b) shall exclude any further application under this sub-section,]. 

(2) Without prejudice to the generality of the provisions of sub-section 
(1) the Central Board of Revenue shall, in considering the making of a direction 
under that sub-section, have regard to the following circumstances, namely:— 

(o) that the capital employed in a business commenced on or after the 
1st day of July, 1938, is so small in relation to the volume of the activities of 
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the business that to compute the standard profits in accordance -with the provi¬ 
sions of section 6 would be inequitable, taking into account the normal profits 
made in similar businesses; 

(b) that owing to the nature of the business heavy expenditure by way 
of preliminary expenses or expenses in connection with experimental or deve¬ 
lopment work has been incurred in accounting periods closely preceding the 
chargeable accounting period and that during the chargeable accounting period 
such expenditure would normally fall to be written off -wholly or partly in the 
books of the person chargeable to excess profits tax; 

(c) that the business is of a pioneer nature, that is to say, is concerned with 
an industrial process or a form of manufacture or production not undertaken in 
British India before the 1st day of April, 1932, and has not been in existence 
long enough to have paid income-tax for the previous year as determined for 
the purpose of the income-tax assessment for the year beginning on the 1st day 
of April, 1937. 

(3) If ^(on an application made to it through the Excess Profits Tax 
Officer], the Central Board of Revenue is satisfied that the computation in accord¬ 
ance with the provisions of Schedule I of the profits of a business during -any 
chargeable accounting period would be inequitable, owing to any of the following 
circumstances, namely:— 

(a) any postponement or suspension, as a consequence of the present 
hostilities, of renewals or repairs, or 

(b) the provision of buildings, plant or machinery which will not be 
required for the purposes of the business after the termination of the present 
hostilities, or 

(c) difficulties in bringing into British India-income arising outside 
British India where the country in which the income accrued prohibits or res¬ 
tricts by its laws the remittance of money to British India, and loss in the remit¬ 
tance to British India of such income because of fluctuations in the rate of 
exchange between that country and British India; the Central Board of Revenue 
may direct that such allowances shall be made in computing the profits of the 
business during that chargeable accounting period as the Central Board of 
Revenue thinks just: 

Provided that in making such direction the Central Board of Revenue may 
impose such conditions as it deems appropriate. 

^[ot 

(d) in the case of any business which includes the winning of any 
mineral (including mineral oil) the winning of which is of exceptional 
importance for the prosecution of the present war, an increase in the output of 
the mineral which was essential in the national interest and which has had the 
effect of shortening the period during which but for such increased wartime 
output the source of the mineral might havt been expected to be exhausted], 

^[(4) An application to the Central Board of Revenue under this section 
shall be presented to the Excess Profits Tax Officer before the expiry of the 
period specified in the notice issued under sub-section (1) of section 13 or of 
the extended period allowed by the Excess Profits Tax Officer under the proviso 
to that sub-section, but in the case of an application under sub-section (1) of 
this section, if the person carrying on the business has made or is making an 
application under sub-section (3) of section 6, the application shall be presented 
to the Excess Profits Tax Officer before the expiry of forty-five days from the 
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date on which the order of the Board of Referees disposing of the application 

under sub-section (3) of section 6 is communicated to the person who has made 
that application]. 


' Power to make rules. 


27. (1) The Central Board of Revenue may, 

subject to the control of the Central Government, make 
rules for carrying out the purposes of this Act. 

(2) Without prejudice to the generality of the foregoing power such 
rules may— ’ 


(a) prescribe the procedure to be followed on appeals, applications for 
rectification of mistakes, and applications for refunds; 

(b) provide for the adaptation to excess profits tax of any of the provi¬ 
sions of the Indian Income-tax Act, 1922, which are made applicable to excess 
profits tax by section 21or of any rules made under any such provision; 

(c) provide in regard to companies whose business consists wholly or 
mainly in the dealing in or holding of investment for the granting of exemption 
or relief from liability to excess profits tax of profits derived from investments 

in other companies the profits of which have been subjected to excess profits tax 
in Britisli India; ^ 


{d) provide for'any matter which by, or under, this Act is to be pres- 
cribed. ^ 

(3) , The power to make rules conferred by this section shall be exercised 
in like manner as the power to make rules under section 59 of the Indian 
Income-tax Act, 1922. 

SCHEDULE I. 

[See section 2 (19).] 

Rules for the computation of profits for purposes of Excess Profits Tax. 

1. The profits of a business during the standard period, or during any chargeable ac¬ 
counting period, shall be separately computed, and shall, subject to the provisions of this 
Schedule, be computed on the principles on which the profits of a business are computed 
for the purposes of income-tax under section 10 of the Indian Income-tax Act, 1922: 

^[Provided that any sums, 2 [(other than any interest paid by a firm to a partner of 
the firm).], excluded under the proviso to clause (Hi) of sub-section (2) or clause (a) 
of sub-section (4) of that section from the allowances made in computing the profits of 
the business for the purposes of income-tax shall, if paid, be included in those allowances 
when computing the profits of the business for the purposes of excess profits tax:] 

Provided ^[further] that where the profits during any standard period have already 
been determined for the purpose of an assessment under the Indian Income-tax Act, 1922, 
such profits as so determined shall, subject to the adjustments required by this Schedule, 
be taken as the profits during that period for the purpose of excess profits tax: 

Provided further that where a standard period or chargeable accounting period is 
not an accounting period, the profits or losses of the business during any accounting periods 
wholly or partly included within the standard^ period or chargeable accounting period shall 
be so computed as aforesaid, and such division and apportionment to specific periods of 
those profits or losses and such aggregation of those profits and losses, or any appor¬ 
tioned part thereof shall be made as appears necessary to arrive at the profit during the 
standard period or chargeable accounting period: and any such apportionment shall be 
made in proportion to the number of months or fractions of months in the respective periods 
unless the Excess Profits Tax Officer, having regard to any special circumstances, otherwise 

directs. 

2. The profits of a business during the standard period shall be computed on the 
same basis and in the same manner as the profits of that business are under the Indian 
Income-tax Act, 1922, as amended by the Indian Income-tax (Amendment) Act, 1939, 

computed for the chargeable accounting period, notwithstanding that the Indian Income- 
tax (Amendment) Aqt, 1939, may not have been m force in the standard period. 
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3. (I) The principle of adding the allowance for depreciation for any one period 
to the allowance for depreciation for any subsequent period and deeming it to be part of 
the allowance for such subsequent period shall not be followed. 

(2) No allowance shall be made for any loss other than a loss sustained in a hn^itiPBc 
to which this Act applies. 

(3) Nothing in this Act shall be construed as permitting the application, in computing 

profits for the purposes of the excess profits tax, of the provisions of sub-sectinn ( 7 \ 
of section 24 of the Indian Income-tax Act, 1922. ^ 

4. (I) Income received from investments shall be included in the profits in the 

cases and to the extent provided in sub-rules (2) M^-A] and (4) of this rule and 
not otherwise. 

. tlie case of the business of a building society, or of a money-lending business 

banking business, insurance business or business consisting wholly or mainly' in the 
dealing in or holding of investments, the profits shall include all income received from 
investments, whether or not such income is included in the profits cliarged under section 10 
of the Indian Income-tax Act, 1922, or is charged under any other section of that Act or 
has been subjected to deduction of tax at source or is free of or exempt from income-tax 

M(2-A) In the case of a business part of which consists in banking, insurance or 
dealing in investments, not being a business to which sub-rule (2) of this rule applies the 
profits shall include all income received from investments held for the purposes of'that 

^.^siness, being income to which the persons carrying on the business are 
benencially entitled.] 

(3) Notwithstanding anything contained in sub-rule (2) ^[or 2-A] where the profits 

of a subsidiary company are under the provisions of section 9 to be included in the profits 

of the pnnci^pal company for the purposes of assessment to excess profits tax, dividends 

from the subsidiary company out of such profits shall not also be included in the profits 
of the principal company. 

(4) In the case of a business which consists wholly or partly in the letting out 
of property on hire, the income from the property shall be included in the profits of the 
business whether or not it has been charged to income-tax under section 9 of the Indian 
Income-tax Act, 1922, or under any other section of that Act. 

5. If at any time after the close of the standard period, any increase in the capital 
ments, the income from which is by virtue of the provisions of this rule not to be taken 
into account in computing the profits of the business, and a deduction would, apart from 
Hie provisions of this rule, fall to be made in respect of interest on borrowed money, the 
deduction (if any) to be made in respect of that interest shall be computed as if the 
principal of the borrowed money were reduced by the value of those investments: 

Provided that where the person carrying on the business is not a company, no such 
reduction shall be deemed to be made in the principal of any borrowed money in respect 
ot any investments unless the investments are mortgaged, charged or pledged as security 
for the repayment of that money and interest thereon. 

5. If. at any time after the close of the standard period, any increase in the capital 
employed m a business has been effected by means of a loan from a bank carrying on a 
bona fide banking business, or by means of a public issue of debentures secured on the 

company, the interest on so much of the loan or debentures as has been 
utilised m effecting the increase in the capital shall not be deducted in computing the 

c j TT excess profits tax and, notwithstanding the provisions of rule 2 

ot Schedule II, that amount of such loan or debentures shall not be deducted in arriving 
at the amount of the capital employed in the business. 

r iaI? In computing for any chargeable accounting period ending after the end 

oi March, 1941, and in relation thereto for the standard period, if any, the profits of a 
business other than a business to which sub-rule (2) of rule 4 of this Schedule applies, 

^ ^ ^ business other than a part of a business to which sub-rule {2-A) 

OI the said rule appli^, no deduction shall be made in respect of interest on borrowed 
money or in ^spect of any other consideration given for the use of borrowed money: 

, - x'rovided that, as respects any such chargeable accounting period which commences 
before the said end of March, the application of this rule shall be subject to the p;rovisions 

Provided further that this rule shall not apply to the computation of profits of any 

^smess for any chargeable accounting period the standard profits for which are asccr- 

♦L* A ♦ reference to the minimum amount specified in sub-section (4) of section 6 of 
this Act: 

Provided further that where a direction has been given by a Board of Referees under 
suD-section (3) of section 6, or by the Central Board of Revenue under sub-section (1) 

SLf ^ ^he standard profits shall be computed as if the profit 

auring the standard period were such greater amount as it thinks just, such amount shall 


LEG. REF. 

t Inserted by Act XLII of 1940. 


^ Inserted by Act XXIV of 1941. 


SCH.] 


The Excess Profits Tax Act (XV of 1940). 


2593 


be increased by the amount of the interest bn or other consideration for the borrowed 
money during the standard period. 

(2) In this rule and in rule 2-A of the Second Schedule “borrowed money” means 

borrowed money which, apart from the provisions of the said rule 2-A. would have been 
deductible in computing capital.] 


6. No deduction shall be made on account of liability to pay, or payment of income- 

tax, super-tax, or excess profits tax. ’ 

7. H(l) In the case of a business carried on, in any accounting period which consti¬ 
tutes or includes a chargeable accounting period, by a company the directors whereof have 
throughout that accounting period a controlling interest therein— 

(a) in computing the profits for that accounting period; and 

(b) if the standard profits of the business are computed by reference to the profits 

any such chargeable accounting 
period, the profits for the standard period, ® 

no deduction shall be made in respect of directors’ remuneration.] 

(2) i[In sub-rule (1) of this rule] the expression “directors’’ remuneration” does not 
include— 


(fit) the remuneration of any director who is required to devote substantially the 
whole of his time to the service of the company in a managerial or technical capacity and 
is not the beneficial owner of, or able, either directly or through the medium of other 
companies or by any other indirect means, to control, more than five per cent, of the 
ordinary share capital of the company, or 

(6) the remuneration of any managing agent where such remuneration is included 
in the profits of the managing agent’s business for the purposes of excess profits tax 

11(3) If, in the case of a business carried on by a company in any accounting period 
which constitutes or includes a chargeable accounting period, the directors of the company_ 

(a) have during any part of that accounting period, or ^ ^ 

(b) had during the whole or any part of any previous accounting period which 

includes the whole or any part of any chargeable accounting period or the whole or anv 
part of the standard period (if any), ^ 

a controlling interest therein, and the case is not one to which sub-rule (1) of this 
rule applies, then, except in so far as the Central Board of Revenue otherwise directs 
no deduction shall be made in respect of directors’ remuneration either in computing the 
profits for the first-mentioned accounting period or in computing in relation to any charge¬ 
able accounting period wholly or partly included in that accounting period, the profits of 
the standard period (if any).] 

8. In the case of a business carried on by a company, if the standard profits of the 
company are computed by reference to the profits during a standard period, no deduction 
shall be allowed in respect of remuneration paid to a managing agent in excess of the 
amount which would have been payable to that managing agent if the agreement in force 
in the standard period had been in force in the chargeable accounting period, except where 
such remuneration is subjected to excess profits tax in the hands of the managing agent. 

9. Where the performance of a contract extends beyond the accounting period, there 
shall (unless the Excess Profits Tax Officer, owing to any special circumstances, otherwise 
directs) be attributed to the accounting period such proportion of tlie entire profits or 
loss which has resulted, or which it is estimated will result, from the complete performance 
of the contract as is properly attributable to the accounting period, having regard to the 
extent to which the contract was performed therein: 

Provided that when any such contract has been completed and the profits have been 
finally ascertained, if the aggregate of the amounts attributed to previous accounting periods 
exceeds the profit, as finally ascertained, from the complete performance of the contract, 
an adjustment shall be made to reduce the amounts so attributed to the various chargeable 
accounting periods to the amount of the profits as finally ascertained. 

10 In respect of any building erected on or after the 1st day of September, 1939, 
which ’during any chargeable accounting period has ceased to be required for the purposes 
of the business or has been sold, any amount by which the v^ue of the building at the 
date when it ceased to be required for Ae purposes of the business or the price obtained 
for the building, as the case may be, falls short of the written down value of the building 
shall be allowed as a deduction in arriving at the profits of that chargeable accounting 


Where in respect of any accounting period a deduction would, apart from the 
nrovisioiis of this rule, be allowable in computing profits, and, in the opinion of the Excess 
Profile Tax Officer, the deduction does not represent a sum reasonably and properly 
attributable to that accounting period, only such part ^ the deduction shall be allowable 
afa deduction for that period as appears to the Excess Profits Tax Officer to be reasonably 
and properly attributable to that period, and any balance of the deduction shall be treated 
M attriKble to such other accounting period or periods (whether or not they include. 
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or fall wholly or partly within, the standard period, if any, or any chargeable accounting 
period) as the h^xccss Profits Tax Officer thinks proper. 

Any person wdio is dissatisfied with a determination of the Excess Profits Tax Officer 
under this rule may, at any time before tlic expiry of forty-five days from the date on 
which such determination is comnnmicated to him, appeal to the Board of Referees throiiah 
the Excess Profits Tax Officer.] 

(1) In computing the profits of any chargeable accounting period no deduction 
shall be allowed in respect of expenses in excess of the amount which the Excess Profits 
Tax Officer considers reasonable and necessary having regard to the requirements of the 
business and, in the case of directors’ fees or other payments for services, to the actual 
services rendered by tlic person concerned: 

Provided tliat no disallowance under this rule shall be made by the Excess Profits 
Tax Ofticcr unless he has obtained the prior authority of the Commissioner of Excess 
Profits Tax*. 

(2) Any person who is dissatisfied witli the decision of the Excess Profits Tax 
Ofticcr under this rule may appeal in the prescribed time and manner to the Appellate 
Tribunal. ] 

SCHEDULE IT 
[See section 2 (3) . ] 

Rules for co)uf>utmg the average amount of capital. 

1. (1) Subject to the provisions of this Schedule, the average amount of the capital 
employed in a business (so far as it docs not consist of money) shall be taken to be— 

{a) so far as it consists of assets acquired by purchase on or after the commence¬ 
ment of the business, the price at which those assets were acquired, subject to the deductions 
hereafter specified; 

{b) so far as it consists of assets being debts due to the person carrying on the 
business, the nominal amount of those debts, subject to the said deductions; 

(c) so far as it consists of any other assets which have been acquired otherwise than 
by purchase as aforesaid, the value of the assets when they became assets of the business, 
subject to the said deductions. 

(2) The price or value of any assets other than a debt shall be subject to such 
deductions for depreciation as arc necessary to reduce the asset to its written down value 
^[and to such other deductions in respect of reduced values of assets as are allowable in 
computing profits for the purposes of income-tax] ; and, in the case of a debt, the nominal 
amount of the debt shall be subject to any deduction which has been allowed in respect 
thereof for income-tax purposes. 

(3) Where the price of any asset has been satisfied otherwise than in cash, the then 
value of the consideration actually given for the asset shall be treated as the price at which 
the asset was acquired. 

2. (1) Any borrowed money and debts shall be deducted, and in particular any debt 
for income-tax or super-tax or for excess profits tax in respect of the business shall be 
deducted: 

Provided that any such debt for income-tax or super-tax or excess profits tax shall, 
for the purposes of this Schedule, be deemed to have become due— 

(a) in the case of income-tax and super-tax, on the last day of the period of time 
within which the tax is payable under section 45 of the Indian Income-tax Act, 1922; 

{h) in the case of excess profits tax, on the first day after the end of the chargeable 
accounting period in respect of which the tax is assessable notwithstanding that the excess 
profits tax may not have been assessed until after that date. 

^[The debts to be deducted under this sub-rule shall include any such sums in 
respect of accruing liabilities as arc allowable as a deduction in computing profits for Ihe 
purposes of excess profits tax or would have been so allowable if the period for which 
the amount of capital is being computed had been a chargeable accounting period; and the 
said sums shall be deducted notwithstanding that they have not become payable.] 

(2) Where any debt for the excess profits tax assessable in respect of any period 
is to be deducted under this rule, the amount thereof shall not be reduced as the result of 
any relief to be given in respect of a deficiency of profits occurring in any subsequent 
period, and the amount of any such relief shall be treated as iiaving become an asstt of 
the business on the first day after tlie end of the chargeable accounting period in which the 
deficiency occurred. 

s[2-A. In computing for any chargeable accounting period ending after the end of 
March, 1941, and in relation thereto for the standard period, if any, the average capital 
of a business other than a business to which sub-rule (2) of rule 4 of the First Schedule 
applies, or the average capital of a part of a business other than a part of a business to 
which sub-rule (2-A) of the said rule applies, no deduction shall be made in respect ot 
borrowed money: 


LEG. REF. 

1 Added by Act XXIV of 1941. 


2 Inserted by Act XLII of 1940. 
■'Inserted by Act XXIV of 1941. 


SCH.I 


The Excess Profits Tax Act (XV of 1940). 


2595 


before the'^s'aid oTth\^ commences 

of section 7-A of this Actf ’ of this rule shall be subject to the provisions 

r- further that the same deduction shall be made in resnprt nf , 

habd.Ues for interest as would have been made if this rule hTd not been Parted 

sch.i zrj,.ri sr.” 

x,A“ t cs o'wSirfrii,a 

are so left out of account the sum fifanvl^ ‘^e business 

rule in respect of borrowed’ money shaU be computed"af ff^the prhidpal‘’of ‘?hl 
money were reduced by the value of those invLments: P""C'Pa> of the borrowed 

Provided that where the person carrying on the business is nnt o 
reduction shall be deemed to be made in the principal of anv horm, eH ‘ company, no 

of any investments unless the investments are mortgaged chwgS oT nled°rd^ar 

for the repayment of that money and the interest therein. ® “ Pledged as security 

_ 4. Notwithstanding anything contained in rule 3 in the rasp nf k • 

shipping, to which this Act applies, the sale proceeds’of anv tonnao-» cni?® business of 

of compensation in respect of loss of ships or the amount of acr?^^^ 

whether invested or not, shall be taken into account in comnutine- th^ avi a" ^ reserves, 
capital employed in such business: computing the average amount of 

Provided that any income received from investment of such funds shall h» a 

in computing profits for purposes of the excess profits tax included 

_S. For the purpose of ascertaining the average amount of capital emoloved in a 

business during any period, the profits or losses made in that period shall Except so fa? 
as the contrary is shown, be deemed— ’ except so tar 

(a) to have accrued at an even rate throughout the period ■ and 

(6) to have resulted, as they accrued in a corresponding ’increase or decrease as 
the case may be, in the capital employed m the business uccrease, as 

6 Where in accordance with the xjsecond or third proviso] to section S of this Act 

this Act IS applicable to part only of a business, the capital employed in that part shalfbe 

computed separately from any other capital of the person carrying on the business an^d 

all references to capital employed in a business shall be construed as references to canfml 
employed in that part of the business only. ° capital 

2[7. (1) If— 

.k * Revenue is satisfied, as respects any assets of any business 

the standard profits of which are computed by reference to the profits of a standard ner od 
that during that period or any part thereof those assets were inherently unoroductivp anJi 

(b) an application that this rule shall have effect is made through the ScesrP^ofiK 

Tax Officer to the Central Board of Revenue by the person carrying on the business 
then, in computing the average amount of the capital employed in the business in the’ stan 
dard period and in all chargeable accounting periods, those assets, and any other assets 
of the business, shall be treated as not having been assets thereof during any part of the 
period during which, in the opinion of the Central Board of Revenue, they were^inherently 
unproductive: ^ 

Provided that in the case of a business the standard profits of which depend directly 
or indirectly upon a direction of the Board of Referees under sub-section (3) of section 
6, or of the Central Board of Revenue under sub-section (1) of section 26 of this Act the 
provisions of this rule shall have effect to such extent only as the Central Board of Revenue 
thinks proper: 

Provided further that an application to the Central Board of Revenue under this rule 
shall be presented to the Excess Profits Officer before the expiry of the period speci¬ 
fied in the notice issued under sub-sechon (1) of section 13 of this Act or of the extended 
period allowed by the Excess Profits Tax Officer under the proviso to that sub-section 

(2) Where sub-rule (1) of this rule has effect on the application of the person carry¬ 
ing on any business, any computation of capital of the business made before the making 
of the application, and any assessment affected by that computation shall be revised 
accordingly. ] 

SCHEDULE HI. 

[Scie section 9 (7).] 

Rules for determhiing the amount of capital held by a company ) 

through other companies, 

1. Where, in the case of a number of companies, the first directly owns ordinary 
share' capital of the second and the second dmect y owns ordinary share capital of the thir^ 
then, for the purposes of this Schedule, the first shall be deemed to own ordinary share 
capital of the third through the second and, if the third directly owns ordmary share, cap ital 
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of a fourth, the first shall be deemed to own ordinary share capital of the fourth through 

the second and tliird, and the second shall be deemed to own ordinary share caoital of 
fourth through the third, and so on. ■»' P or me 

2. In this Scliedule— 

(а) any number of companies of which the first directly owns ordinary share caoital 
of the next and the next directly owns ordinary share capital of the next but one and so 

on, and, if they are more than three, any tliree or more of tliem, are referred to as “a series”* 

(б) in any series— * 

(i) that company which owns ordinary share capital of another through the remain¬ 
der is referred to as “the first owner”; 

(ii) that other company the ordinary share capital of which is so owned is referred 

to as “the last owned company”; icicrrea 

(iii) the remainder, if one only, is referred to as an “intermediary” or. if more than 
one, IS referred to as a “chain of intermediaries”; 

(c) a company in a series which directly owns ordinary share capital of another com¬ 
pany in the series is referred to as an “owner”; 

{d) any two companies in a series of which one owns ordinary share capital of the 
< iner directly, and not through one or more of the other companies in the series, are refer¬ 
red to as being directly related to one another. 

3. Where every owner in a series owns the whole of the ordinary share capital of the 
company to which it is directly related, the first owner shall be deemed to own through the 
intermediary or chain of intermediaries the whole of the ordinary share capital of the last 

4. Where one of the owners in a series owns a fraction of the ordinary share capital 
of the company to which it is directly related, and every other owner in the series owns the 
whole of the ordinary share capital of the company to which it is directly related, the first 
owner shall be deemed to own that fraction of the ordinary share capital of the last owned 
company through the intermediary or chain of intermediaries. 

5. Where— 

(a) each of two or more of the owners in a series owns a fraction, and every other 

owner in the series owns the whole, of the ordinary share capital of the company to which 
it is directly related; or ^ f j 

owner in a series owns a fraction of the ordinary share capital of the com¬ 
pany to which It is directly related; 

the first owner shall be deemed to own through the intermediary or chain of intermediaries 

u- ^,00 ordinary share capital of the last owned company as results from the 

multiplication of those fractions. 

*u 1 ^* owner in any series owns a fraction of the ordinary share capital of 

owned company in that series through the intermediary or chain of intermediaries in 
that senes, and also owns another fraction or other fractions of the ordinary share capital 
of the last owned company, either— 

(a) directly; or 

(b) through any intermediary or intermediaries which is not a member or are not 
members of that senes; or 

(c) through a chain or chains of intermediaries of which one or some or all are 
not members of that series; or 

(d) in a case where the series consists of more than three companies, through an inter- 
meaiary or intermediaries which is a member or are members of the series, or through a 
a chain or chains of intermediaries consisting of some but not all of the companies of which 
the chain oi intermediaries in tlie scries consists j 

then, for the purpose of ascertaining the amount of the ordinary share capital of the last 
owned company owned by the first owner, all those fractions shall be aggregated and the 
first owner shall be deemed to own the sum of those fractions 


THE FACTORIES ACT (XXV OF 1934 ). 

Acts.— Factory Acts are laws enacted for the 
regulating the hours of work, and the sanitary conditions, and preserving the 

ployed at^suchTabour^^ employees, and promoting the education of young persons em- 

foundation of law in relation to labour.— The foundations of law in relation 
to labour may be summed up m the words protection and improvement. Three reasons may 
be assigned for the enactment of laws designed to protect and improve the status of wage- 

prevalence of self-interest as the dominant motive of economic activity, 
often results in the exploitation of defenceless workers by avaricious employers; 

^odem iiidustfial organization and operation, which makes it 
practically impossible, except under the compulsion of law, for even well-meaning; and 
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»'! «»««».« int,,..,. of th.i, 

concerning wages, hours of work, appremiceship migrationTfom’'^Su’ations 
and various other aspects of their workine life ^rntnh’ti!f°" ^ locality to another, 

of changing conditions of emp^ment purpose 

ineffective because of lax enforcement Thp u ^ ^ measures were 

in the eighteenth’century made the prevailing system of rl^nbtin^^h 
class of capitalist-employers as it had been ffnm cL ! 

accps to the labour Lrket\nd the abofen oTextende 

desired because the new machines could be operLed by women anH were 

the teachings and writings of Adam Smith concerning freSom of eronn®"' 
manufacturers made successful attack*; nn r ^ of economic activity, the 

,he ,hibb.,..r. S7S.'Kfrj: ,sr 

Pla, c^SontiX?.'. tdSVe'Sr “’^r’“'"'"1,''“ 

and new evils no less serious than the old.° Tectafcal imorovemenK 

tion were secured at the expense of the physical and mental w,S produc- 

and children who worked excessive hours under unfavoiirahU mnri'f' ^ men, women 

therefore had to be prescribed by law Robert Oweran^some oll’r®; regu ations 

regarded themselves as the trustees of the interests of those whom^ tL 2^- 

factories and aided greatly in the movement for reform 

rather than any conception of the economic waste of child labour and other ^Hs led^tn'^tl*’ 
demand for protective laws; there was no reference to the fjicte 

of hours and conditions to output. The agitation of RoLrt%lel and Rowl^O 
suited in the Health and Morals Act to regulate the labour of hn.,n!i^^?:ni ^ 

Factories in 1802. Giildren who were not nauper apprentices were protected Cotton 

of the Factory Acts enacted in 1819. In 1833 all texZ'mlhs ^e br^fund'^^r reSon 
This measure prohibited the employment of childien under 9 years of ale- rbiMrpn^^' 
the ages of 9 and 13 might work only 8 hours a day, and voun^personf betwS n 

years of age for only 12 hours with no employment at night.^ ProvTsLns^ere made for 
holidays, and a certificate of fitness was demanded. Special factorv 
pointed to enforce the Act. The Children’s Half-Time Tcrof im^royflel^^^^^^^ ThrsafL" 
guarding of machinery accident reports public prosecution, and actions for damages in 
cases of accidents and tbe employment of children for half-time only, the other half to be 
spent in school. Under this Act all women workers were classified with young persons of 
13 to 18 years of age, for the purposes of restricting their hours to 12 a day fnd prohibit- 
mg their employment at night. The Ten Hour Act of 1847 secured the 16-hour dav fnr 
women and young persons. But all these measures failed to reach the thousand*; of 
and children who worked m the mines. Giildren began their life in the coal mines at 
5, 6 or 7 years of age; girls and wom^ worked like bovs and men; and the hours were 
12 or 14 in every 24, often at night. The Mines and Collieries Act of 1842 was enacted 
to prohibit the employment of women, and children under 10 years of age in underground 
mines. The law was revised to exclude from such employment all females and all bovs 
under 13 years of age. Moreover, the Factory Acts were extended to all lare-p indiictr;L 
in 1864, and to smaller workshops in 1867. In 1878 the Factory and Workshop Consolida 
tion Act repealed all former laws and substituted a Factory Code which made regulations 
more stringent. Since that time protection has been extended to workers in laundries 
docks, sweetshops, mercantile establishments, and other enterprises. The new Factory 
Code of 1902 raised the minimum age for child workers from 11 to 12 years, and in 1920 
the employment of Women, Young Persons and Children Act was passed governing the 
employment of women and young people on the two-day shift system, excluding from 
industrial employment children under 14 years of age, and permitting women, and young 
.persons of 16 years of age and over, to be employed, under certain conditions, in shifts 
averaging not more than 8 hours a day, at any time between 6a.m. and 10 p.m. or 6 a m 
and 2 p.M, on Saturdays. Workmen's compensation, sickness insurance, unemployment 
insurance, old age pensions, and many other protective measures have been enacted in Great 
Britain on behalf of the workers and social welfare. 


LEG. REF. 

1 “We manufacture everything except 
men. We blanch cotton and strengthen 
steel and refine sugar and shape pottery, 
but to brighten, to strengthen, to refine and 


to reform a single living spirit never en¬ 
ters into our estimate of advanfa<r.^c » 
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Titf CfVTT. CoTTRT Manuat, ('Tmp'ektal Acts). 


Protfcttvf T.F/^Tf;T atton fop womf/m. —The movement for the legal protection of 
•vomen worker'; HevelopcH a1mo<;t rontemporaneoii'^ly with the movement for the protection', 
of chilriren. and in manv in<:tance<; the ■;ame legislation has been made applicable to both 
of the^e groups of workers. T,aws limiting the hours of employment were most prominent’ 
among the early protective measures for women. 

^rfN’TAfT’Af WACF. LAWS.—.^mong the most recent extensions of the principle of protec- 
ti\c legislation is tlie legal mininmm wage, which, hv specifving minimum standards of pay 
for certain grouTis of workers, seeks: H) to protect the health and welfare of those workers; 
('2') to equalise tlie bargaining power of employers and employees covered bv the laws; 

and ('31 to promote social welfare and progress. These laws are usually made applicable 

to women and minors and otlier low-skilled and unskilled workers. Among such workers 
lahonr organization and collective bargaining have made little progress, and the keenness of 
competition among them lias resirlted in the depression of wage scales to a sub-standard 
erjiiivalent to tiic l)argaifHng power of the weakest individual bargainer. In a very real 
sense, therefore, the State intervenes to secure for these workers the full competitive rate 

of wages; such has been the history of labour legislation in England.’’— Intro^ 

ffiictiojr ti> the study of Labour Problems 

F,\ctory TvFc.tst.atiov in Tnpta.— Factory Txgislation in India has followed on the 
came lines as similar English Legislation. 

The first time tliat public attention was drawn to the subicct in India was in 1873, In 
a report on the Administration of the Bomhav Cotton Department in 1872-73, the writer 
Major Afnore dealt with Factorv cojidltions in Bombay and touched specially on the length 
of the working hours, the condition of women and children and the age at which children 
were cmplo^•e^l. It appears that, at that time children began to work at six years of age 
and worked from sunrise to sunset, with a brief interval of half an hour for meals, and 
frequently were allowed only two holidays in llic month. 


The Secretary of State whose attention had been drawn to the condition of labour in 
India and wlio harl seen Afaior Moore’s Report, wrote on the subject to the Bombay Govern¬ 
ment: and in 1875, tliat Ciovernment appointed a Commission to determine whether legisla¬ 
tion was necessarv. The derision arri\’ed at by a majority of seven against two was not in 
favour of legislation. 


During this period the mind of Britain was grcatlv exercised about reforms in legis¬ 
lation. Those interested in British industry began to make inquiries about the condition of 
labour in India, and a strong desire was expressed that mills in India sboiild not be allowed 
to go on unwatrbed and repeat tbo disasters that liad taken phace in Britain. A powerful 
portion of the British Mill-owning Community seized this opportunity for diverting criti¬ 
cism from conditions in their own country, by drawing attention to those in India and urged 
that no further burden should he laid upon them which would make it still more difhcult 
to compete with cheap labour abroad. About this time "Miss Carpenter of Bristol, founder 
of the National Indian Association, had visited India and made inquiries about the Indian fac¬ 
torv conditions. The .^ecrefarv of State in his dispatch to the Ciovernmcnf of India, urging 
legislation in respect of factorv work, wrote of pressure being brought to bear on birn; 
but bad not mentioned from wliar ruarter. There was however a general feeling in India 
that “the voire was the voire of Fxeicr Hall, but the hand was the liand of Manchester”. 
British influence being exerted in respect of Indian T.ogislation. and British interference 
with Indian industrv. was stronglv resented a»^ ' criticised as being wielded by ignorant 
English philanthropists and grasping English "Manufa. ^crs. 

The result was that special irritation was roused in India, and every suggestion ^that 
was inspired from Britain which might impiv interferenee with Indian labour conditions; 
was viewed with suspicion. This suspicion was. for some time, strong and real. But facts 
could not he ignored for long. Abuses in factories must he attended to from whatever 
source criticism came. 


As has been said hv Mr. T. . Nair in his Minute of Dissent to the Report of 1))^ 
Factorv Labour Commission, 1008: “The many abuses which exist in connection With 
fa^1or^' labour in India are rerfainb' not of Lanrashire’s creation. Because certain reprc-^ 
sentatlvcs of the cotton industry in Lancashire have promincntlv drawn the attention of the 
authorities to the existence of grave abuses in the working of the textile factories,— it is-no 
ground whv those grave abuses, if real, ought to he condoned. Abuses are abuses whether 
tlicy are pointed out bv friends or foes”. 


F.ArroRY An*, 1881.—In 1877 there was framed the first draft of a Bill, which after 
much discussion and alteration was passed for all India in 1881. Owing to the strong 
oriticism to which it had liccn subjected, it finally saw the light in what was, from the point 
of view of its sijppoFters in a very inadequate form. By it, children were- allowed to work 
for nine hours a day from the age of ,eight upwards; clauses that related to the Avqrk.of 
women and holidays had to he dropped; and the District Officers aycfC expected to,-enforc<r 

the Act and its regulations without any addition to their staff. 
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1011 Factory Act was passed and 

1911 when A^ XII of 1911 took its place, there were continuous discussions roused bv 

(government Reports and various Labour Commissions. The Act of 1911 secured one 
weekly holiday for all workers in factories, a maximum of eleven hours work a day for 
women with one and a half hours rest during that time. It also prohibited the work of 
women and children at night, raised the age of children permitted to work in mills from 
eight to nine years and allowed them to work for seven hours only. 


Apart from pressure from English Manufacturing interests which were viewed with 
suspicion in India, other influences also were at work. There had been an international 
conference at Berlin in 1890 called by the Emperor of Germanv through the Swiss Govern¬ 
ment. In 1900, an “Association for labour legislation” was formed and met for the first 
time in Paris. The members of this Association continued to agitate till at an official 
International Conference called bv the Swiss Government in Berne in 1905, the first inter¬ 
national Conventions were formulated. These were signed at the same place a year later 
One of the subjects dealt with by this convention was the employment of women at night. 

f OF 19n-STATEMENT OF OBJECTS AND REASONS.-The following extracf^ 

from the Statement of Ob,ects and Reasons attached to the Bill would show the probleL 
that confronted the Legislature and how it was proposed to solve them. 

■n . ‘o con,solidate and amend the law in India relatin<r to 

Factori^e^. The Indian Factories Acts, 1R81 and 1891, will be repeated and the new AcMvill 

iloc d^r report submitted by the Factory Labour Commission, 1908 dis 

closed the existence of abuses in factories, particularly in connection with the employment 

of children and the length of the hoims for which the operatives were generally employed 
The commission made proposals with the object of checking those abuses and also snl,' 
mitted proposals for strengthening the law on several points, so that inspection might be 
more effective and the administration of the law improved. It is now proposed to Lder- 
take legislation to give effect to these recommendations in so far as they have been approved 

by the Government. The opportunity has been taken to remodel the framework of the 
existing law and to redraft several of its provisions. • 

• . Commission showed that excessive hours were not worked except 

in textile factories. The restrictions which it is considered necessary to impose on the 
textile factories are the following;— ^ 

in No person shall be actually employed for more than 12 hours in anv one dav 

(2) No person shall be employed before 5-30 in the morning and after 7 in the 

evening. 

(3) The period for which mechanical power is used shall not in any one day exceed 
12 hours. 

(4) No child shall be employed for more than 6 hours in any one day. 

Of the above restrictions the second and third will not apply to any factory for gin 

ning cotton or for pressing rotton or jute. Power is also taken to grant exemnfinn 

special cases from restrictions (1). (2) and (3). " exemption in 

The Government of India will be empowered to extend by notification the provisions 

of the law relating to textile factories to any other specified class of factories should the 

necessity arise. In the case of non-textile factories, certain new restrictions have been 

proposed in the case of women and children (which are explained in the notes on rlancpe 
and 25 attached to the Bill). s on clauses 

The existing Act contains no substantive Provisions providing for the health and 
safet}' of the operatives, excepting one section which deals with the fencing of the machinery 
In accordance with the recommendations of the Factory Labour Commission, a number of 
provisions for securing the health and safety of the operatives have been included in Chap¬ 
ter III of the Bill. These provisions are in some cases borrowed from the English Fac¬ 
tory and Workshop Act, 1901, and in others are based on rules which are already in force 
in several Provinces. 


Several provisions have been inserted in the Bill with object of making inspection 
more effective, increasing the powers of the Inspectors, and providing generally for the 
better operation of the Act. The existing law makes the occupier of the factory primarily 
liable for any breach of the provisions and of the rules and orders made thereunder. It 
has been found difficult to enforce this responsibility, and. in the Bill, it is now proposed 
that in place of the occupier, the manager of the factory shall be held responsible when anv 
offence is committed against the Act.—(See Fort St. George Gazette, Part III, August 10 
1909, pp. 180-182). 

Act XXV of 1934.—It was not long before Act XII of 1911 was found inadequate 
to satisfy the growing needs of labour. With experience of its working, the development 
of . factory employment, the changes consequent on war conditions, the conventions arrived 
at by the Labour Conference at Washington in im united to make further legislation neces. 
sary. A Royal Commission was appointed m 1929 with Mr. John Henry Whitley as pre 
sident, "to enquire into and report on the existing conditions of labour in Industrial under- 
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takiiT2-‘^ and plantafion'^ in British India, on the health, efficiency and standard of living of 
the workers, and on tfie relations between employers and employed, and to make recom- 
nicnda(iori'<”. 

.\( T XX\' or lOd l- Si ATFMFMT OF Ortfcts AND REASONS.— "The Royal Commission 
oil I.afio'ir in TT:dia made a number of recommendations for the amendment of the Factories 
\( f, Thevo were pnhli'ihed with their Report in July. 1931. After examining these in 
detriil. tfie r,ov'rnment of India drafted a Bill to replace the Factories Act, 1911, which 
emliodicd the irreat majority of the proposals and included some further alterations that 
experience had <ih(i\\ n to be dc'^irable. Tliis Bill was circulated with a covering letter and 
a «:eries of explanaforv notes to Loral Oovernments in Tune, 1932 and the Governments were 
a-kcfl ta forward the papers to a^^^^ociation of employers and employed and to other organi- 
<^ation> or individuals wlio miglit be interested. Tn reply, a scries of opinions were received 
di'ic’is<iing the Bill and the original Act in great detail, and after considering the numerous 
sngge'lioTi'v ofTered. the Government of India framed the Bill which subsequently was 
pa'^sed a- the Factories Act (XXV of 1934), 

The cnl)stantial changes made in tlic law are discussed in the Notes on Qauses. 
X^early all the more important alterations arc based on the Labour Commission’s' recom¬ 
mendations. At the same time the opportunity has been taken to re-arrange the law and 
to revise its expression whore necessary. The old Act was in force from 1911, but since 
that (la^c large clianges had been made by amending Acts and the consolidation of the law 
in a clearer and more logical form was in itself a desirable reform. 

Procffpinos in Council. —Tn introducing the Bill which afterwards was passed as 
Art XXV of 1934. the memher in charge oi the Bill made the following observations:— 
"The Act which forms the framework of the Bill that we are now submitting to the House 
was passed as long ago as 22 years, when factory industries were far from the state of 
development thev have recalled to-dav: and when many of the problems now facing us 
were unexplored or even unknown. Extensive amendments were made in 1922, and there 
have been no le«s than three other amending Acts since then. As a result, few of the more 
important provisions of the 1911 Act survive in tlicir original form. The present Act, 
it is not going too far to say. is a thing of shreds and patches, and it stands in urgent need 
of consolidation and also of clarification. But that is not the only need. Government have 
been aware of defects in the law in certain directions for a number of years past. We 
have realised, for instance, that the Act gives inadequate protection to workers in respect 
of safety, health and comfort. Experience of its working has revealed other defects and 
weaknesses. Further, it countenances liours of work, which, T think every one even those 
who arc not in favour of immediate change, realises, cannot be regarded with equanimity 
as a permanent feature of Indian industry, but which presented the limit to which it was 
thought desirable to go wben the provisions in (lucstion were enacted. 


Finally, the work of the Whitley Commission which probed more deeply into this 
subject than GcAcrnment have naturally ever had an opportunity of doing, not only brought 
to light the need for other changes, but gave valuable guidance towards the framing of a 
new law. .As T am not asking the House to commit itself to any particular provisions of the 
Bill, even those which relate to hours, it is not, T think, necessary for me to discuss those 
provisions in detail. T hope that, in respect of, at any rate, most of the sections, the State¬ 
ment of Object', and Reasons affords a sufficient cxplan.ation. 


T should like to deal specifically, if very brieny, with one clause, clause 35, which re¬ 
lates to the weekly hours of work, for it is in regard to that clause that I think there is, to 
say the least, a considerable possibility of some divcisity of opinion. Briefly, our proposals 
are th?t, in sea^^onal factories, the limit of 60 hours should remain; continuous process 
factories should he allowed a 56 hour week, which is the normal limit in such factories g 
present: in the other non-seasonal factories, the week should be ordinarily limited to ^ 
hours. This, B is important to remind the House, was the limit already observed by the 
majority of tlie factories to which it is proposed to apply it. But there is a large ^**1®*^*^^ 
of factories wliich still work up to the 60 hours limit. The minority includes the 

the mills in that very important industry, the cotton textile industry. Now, 1 should hK^ 

to state the reasons whicli have led me to the view that this limit, if it were enforced, wou 
be to the advantage both of industrialists and of workers. So far as ernployers are con¬ 
cerned it seems to me that, as 1 have already indicated, stability in any industry . . 
dependent on a reasonably efficient and contended labour force. Tt is impossible to mv 
to build a sound industrial structure in India or for that matter in any other 
a foundation of inefficient work. It is unreasonable to expect any high degree of ^ 

or any high degree of contentment from men who have to spend ten hours a day-— 

it amounts to eleven hours if the rest interval is included—within the limits of 
Shorter hours are, in my view, an essential condition for any substantial advance in etncie 
Further, I would remind the House that there has recently been a very radical 
labour position. Formerly there was a constant scarcity of labour and many emp y 
were, therefore, naturally anxious to Kccp the men they had at work as long 
Now, we have the spectacle of men sitting idle outside the factory gates, unable to K 
work, whilst others inside are required to work an unduly long period. 
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Turning to the workers, I recognise that for many of those in employment, that U; 
those who are working a longer day, the reduction in hours must mean a definite sacrifice. 
Industry to-day in India is unfortunately not in such a position that, if production is reduced 
it can pay the same wages as it did before, and until workers can make good this reduction 
by more intense labour, they must face a reduction from the level of earnings prevalent in 
the last few years. On the other hand, prices have fallen greatly, and any reasonable reduc¬ 
tion that would be required on this account, would not bring the workers’ purchasing power 
below the level of only a few years back. There are indeed signs that, in certain indus¬ 
tries, particularly in the cotton textile industry, the employers are endeavouring to secure 
a reduction in wages before any reduction of hours has b'^en offered or enforced. I believe 
that even from the point of view of those in employment a reduction in earnings would 
be a reasonable price to pay for a reduction in toil. The man who spends eleven hours 
a day in a factors^ throughout the year cannot be said to live at all. He is a machine and 
he has not the efficiency of the machine nor has he the incapacity of a machine for suffering. 

But these are not the only facts that deserve consideration. There is a considerable 
measure of unemnloyment. Many men are idle. Many others have their lives shadowed 
by the fear of idleness. To the one, reduction of hours would bring new prospects* to 
the other, greater security,” 

After much discussion, Act XXV of 1934 was passe(^and received the assent of . the 
Governor-General on the 20th August, 1934. 

A solution has been found for the pressing problems of the day. But the solution is 
only temporary. It cannot be said that the Act has finally satisfied either the claims of the 
employer or the needs of the employed. In some respects labour legislation in India had 
to contend against opposition both from the worker’s as well as the employer’s points of 

The poverty of workers in India and their need to earn every pittance they could has 
been made a plea for non-interference. The fear of checking a new industry has also 
loomed large in the minds of those, who, at one time, opposed factory legislation; and 
though that fear still acts as a barrier against over rapid legislation, the fact that the in¬ 
efficiency of much of the labour power of India is the greatest check to its industry is 
widely realised —{Labour m India by Mr, J. H. Kilman, 1923) . 

Resume of Factory Legislation in India.— In making a genera! survey of Indus¬ 
trial Legislation in India, the members of the Whitley Commission made the following ob¬ 
servations ; 

The history of factory law in India has throughout been one of steady advance each 
successive Act covering a wider field than the last and bringing within its orbit classes 
of workers of establishments which the increasing spread of industrialism has shown to 
be in need of protection or regulation. As in England, it was the case of the children 
which first attracted attention -with the result that the initial Act sought to regulate the 
conditions of work of children in the bulk of factories employing 100 or more workers 
This 1881 Act excluded children under 7 years, while the child of from 7 to 12 years be¬ 
came a “half timer” who could be worked for a maximum of 9 hours. The second Act 
of 1891 raised the minimum working age of the half-timer from 7 to 9 years, and the age 
at which he became an adult from 12 to 14 years, reduced his working hours from 9 to 7 and 
prohibited his employment on dangerous work. The importance of this Act, however, 
lay not so much in the granting of increased protection to the child worker as in its exten¬ 
sion also to women workers, who were given a maximum day of 11 hours. In addition 
the Act brought under control all places employing 50, instead of the previous 100, emplo 
yees provided they used power machinery. Moreover for the first time Local Governments 
were given power to include all factories using power and employing 20 persons or more 
within the scope of the new Act. The Act of 1911, which repealed both the earlier Acts, 
took the extremely important third step of regulating the hours of men in textile factories 
as well as those of women and children. The hours of children employed in such facto¬ 
ries were reduced from 7 to 6, ^At the same provisions in respect of health and 

safety were introduced, but on this occasion the definition of a factory remained unchanged'. 
The year 1922 saw the passage of an amending Act fixing an 11 hour day and 60 hour week 
for adults The importance of this Act in showing the gradual extension of the principle 
of control lay in the reduction of the number of workers necessary to constitute a factory 
from SO to 20 and in extending to Local Governments power to include places employing as 
few as ten persons in the case of those without any installation of power machinery as well 
as those using such machinery. It also took another step m protecting the child worker by 
excluding altogether those under 12 years, raising the age at which the industrial child be¬ 
came an adult to IS years and restnrting Ae hours of the half-timer in all factories to 6 
daily The subsequent amending Acts of 1923 and 1926 did not make any change of im- 
nortance in the scope of the Act either as regards establishments or classes of workers. 

Gradualness the Keynote in the Past and also a Safe Guide for the Future - 
This brief outline of the history of certain features of factory legislation in India show 5 
that from the beginning the principle of factory regulation, here a? m other countries, ha* 
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been ^rarliiallv to extend tbe area of protection afforded to tbe indvi^strially employed worker 
Tbi'- principle bas been effected in three wavs—bv re?iilation affectinp specific classes of 
workers bv regulation affectipEr ‘specific classes of establishments and by powers given to 
Local rrovemments to include under sneb resrulation smaller places of a similar kind 
free S 5) The value of a poliev of gradiialness bas been clearly demonstrated in the 

factorv Legislation in India, in tbe nast, and tbe dictates of common sense and 
nracticabilin- confirm us in tbe beliefs that tbe same policy should continue to actuate 
future developments of factory Legislation. 
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lescent. 

54. Restrictions on the working hours of 
a child. 

55. Notice of periods for work for 
children. 

56. Register of child workers. 

57. Hours of work to correspond with 

notice and register. 

58. Power to require medical examina¬ 
tion. - 

59. Power to make rules. 

4 

• ** 

CHAPTER V-A. 

Small Factories. 

59-A. Small factories. 

59-B. Certain provisions of ^ 

apply to small factories wherein child labour 

is employed. . 

59-C. ’ Certain other provisions of law. 

not barred. 

CHAPTER VI. 

Penalties and Procedure. • ' 

60. Penalty for contraventions of Act 
and rules. 

61. Enhanced penalty in certain c^ses- 

after previous conviction,- ' • 

62. Penalty for failure to give notice oi 
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63. Penalty for obstructing Inspector, 
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accidents. 
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THE FACTORIES ACT (XXV OF 1934 ). 

[Am Acts XI of 1935; VIII of 1936; XVII of 1940; XVI of 1941 and Madras 
Act VI of 1941 and Rep. in part by Act XX of 1937]. 

4 

[20th August, 1934. 

An Act to consolidate and amend the Law regulating labour in factories. 

Whereas it is expedient to con.solidate and amend the Law regulating kbour 
in factories; It is hereby enacted as follows:— ® . 

CHAPTER!. 

Preliminary. 

Short title, extent and 1- (1) This Act may be called The FArTmjTPc 

commencement. Act, 1934, 


I 

t . 


NOTES. 

Sec. J: Object of the Act.— The ob¬ 
ject .of the Act is to protect human beings 
from being subjected to unduly long hours 
of bodily strain or manual labour. It also 
provides that employees should work in heal¬ 
thy and sanitary conditions so far as the 
manufacturing process will allow and that 
precautions should be taken for their safety 
and for the prevention of accidents. In 
order to obtain the informations necessary 
to ensure that its objects are carried out. 
the Local Government are empowered to 
appoint inspectors, to call for returns, and 
to see that the prescribed registers are duly 
kept. This is part of the machinery which 
enables the authorities to maintain effective 
supervision, and it is undoubtedly import¬ 
ant that there should be substantial com¬ 
pliance with these provisions of the Act. 

38 C.W.N. 1008=152 I.C. 556=1934 C. 
730 (Per McNair, J.). At the same time, 
it should not be forgotten that the Act is 
sanctioning interference with the ordinary 
rights of the citizen and that the inquisito¬ 
rial powers which are given should be used 
y^ith tact and circumspection. 38 C.W.N. 

1008=152 I.C. 556=1934 C. 730 (Per 
MacNair, J.). 

Construction of the Act. —The provi¬ 
sions of the* Act have to be construed in 
favour of the employee and strictly in favour 


of the employer. 152 I C S'Jfit—'lR r w 
N- >0«»?1’34 C 730/-A 

employee 

should net be used merely for the purpose 
of harassing the employer, The launching 
of a test case m r«pect of an infringement 
of provisions which are not generally avail- 
able, the meaning of which is doubtful to 
the authorities themselves and which the 
factory management honestly complied with 
as they understood them, asking for fur-’ 
ther enlightenment from the authorities’ 
Without getting any. is to be strongly deore- 
cated. (Ibid.) “I am fully alive to the 
great importance of Factory Acts’being 
properly enforced for the . protection ' ol 
workmen, and I have no doubt that in India^ 
It IS particularly necessary that their bene¬ 
ficial provisions should be carrie(i out On 
the other hand one must also bear In mind 
that the employers^ position has to be 'con¬ 
sidered too. It may be that without anv 
negligence on their part defects will exist 
in their factories, but if they are to be bro'- 
ceeded against in a Criminal Court for at 
leged negligence then it would seem onlv' 
fair that the matter should be dearlv 
brought home to them. That I have-no 
doubt is the reason why the Legislature has 
distinctly specified what the Insoectnr 

to do. Whether a ' particular Sed 
any case was negligent dr not does hot’cdh". 
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(2) It cxtcnrls to the whole of British India, including British Baluchis¬ 
tan and the Sonthal Parganas. . r t iotc 

(^3'J Tt shall come into force on the 1st day of January, Ivoa. 

2. Tn this Act, unless there is anything 

Definitions. repugnant in the subject or context,— 

fr?) "adolescent” means a person who has completed his fifteenth but has 
not completed his seventeenth year; 

(/}) "adult” means a person who has completed his seventeenth year; 

(c) "child” means a person who has not completed his fifteenth year; 

(d) "day” means a period of twenty-four hours beginning at midnight; 
fe) "week” means a period of seven days beginning at midnight on 

Saturdav night; , , r ,. , 

fV) "power” Tueans electrical energ)’, and any other form of energy which 

is rnechanicaltv transmitted and is not generated by human or animal agency; 


NOTES. 

corn tlii*: ciiio^tion of irencral principle on 
the construction of the Act.” T.C. 226 
=26 Bom.L.R. 1245=192S B. 143-26 Cr. 

L.r. 492. 

Crittcisnt on the m \ FjJSc . of the Act 
(XII OF lQn).~"We desire to point out to 
the authoritic*; concerned tliaf it will he diffi¬ 
cult to uphold prosecutions under many of 
the sections of this Act, unions they arc 
amended, especially in cases of factories to 
which exemptions have hern jrranted (Per 

Mallick, T.). 35 C.W.N. 1108. ‘The 

Act is carelessly and loosely drawn. It 
seems to con^^ist mainly of parts of the 
English Act taken frorn their context and 
patched together. Tt is a penal ^ statute, 
and as such it is cs<;cntial that its terms 
should be clear, definite and nnambipuoiis. 
On the contrary, it is difficult—if not im¬ 
possible for a lawyer still less a layman, to 
understand manv of its provisions.” (Ibid.) 
35 C.W.N. 1108. “There are many provi¬ 
sions in the Act wbicli arc confused and 
ambiguous, and the rules and forms provid¬ 
ed do not tally with the rciiuircmcnts of 
the sections. The truth seems to be that 
the application of the Act to special fac¬ 
tories has never been properly thought out. 
Drastic redrafting and amendment of tlii*' 
important Act seem to be required urgently.” 

(Ibid.) 35 C.W.N. 1108. 

Application of the Act to Crown Fac¬ 
tories. —Crown factories bad from the 
beginning been brought under the operation 
of the Act, which followed in this respect 
the British law on the subject. This had 
been another subject of discussion when the 
Bill was introduced, and the conclusion to 
which the Committee bad come on full con¬ 
sideration was, that Crown factories should 
be brought within the scope of the Act, but 
that the power to exempt them temporarily, 
in cases of emergency, should be reserved 
to the Government. Tt was (lultc necessary 
that such power should be reserved in order 
to avoid great inconvenience and mischief. 
It would be sufficient to instance the case 
of the Mint, and of the powder and gun 
manufactories in time of war, to show the 
necessity for such a provision. (Proceed¬ 


ings in Council, Fort St. George Gazette, 
4tli Mav. 1881). 

Sec. 2: Statement of Objects and Rea¬ 
sons.— Tlic amendments made in the section 
have been explained as follows:—“The 
definitions have been generally revised and 
supplemented and those defining the manu¬ 
facturing process and determining when a 
person is employed have been simplified. 
The definition of 'factory’ has been modified 
so as to cover those establishments which, 


Ithough they employ more than 20 persons 
1 the dav, do not cmplov that number 
imultaneouslv.” The Select Committee 
“The changes made in the definitions 
re aimed generally at making these defini- 
ons more accurate and exhaustive, and 
lect various criticisms contained m me 
pinions received upon the Bill.” (Report 
f the Sel. Com.). 

Cl. (a): “ Adolescent”. -y-The expres- 

iou used in the English Act is 
young person” which expression is denneu 
0 mean a person who has ceased to be a 
hiUl ami is under the age of eighteen years. 
English Act. S. 156). The Indian Law 

ixes the age at seventeen. -n r k 

Cl. (b): “Adult”.— Under the English 

^ct, a person would be an adult only atter 

omplcting his eighteenth year. 

Cl. (c): “Child”—English ACT.-Thc 

xpression “child” has been defined by the 
English Act as follows ;-"The express on 

child” means a person who >9 "5 

ige of fourteen years and who has nog 
.eing of the age of thirteen years obtamed 
he certificate of proficiency or »“endance a 
chool mentioned in Part III of this ( 8 

ish Act) Act” (S. 156). Under 

Cl. (d); ”Day”-English LAW.-j-Unde 

he English Act, the ^f^ssion night M 

)ccn defined to mean the period » 

line o’clock in the evening and six oclocK 

n the succeeding morning (b. 

Cl (f): "Any other form of 
VHICH IS mechanically 'TRANSMIT- - 

rhese words must be 
fcji^ris witli electric, steam or w 
do not include hand i 

Paiati, (1902) 1 K.B. 237]. 
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iff) manufacturing process” means any process— 

for making, altering, repairing, ornamenting, finishing or packing or 

dSfvTr^'or dTspoir 

(ii) for pumping oil, water or sewage, or 

(iii) for generating, transforming or transmitting power; 

(h) “worker” means a person employed, whether for wages or not in 
any manufacturing process, or in cleaning any part of the machinery or premi¬ 
ses used for a manufacturing process, or in any other kind of work whatsoever 
incidental to or connected with the manufacturing process or connected with 
the subject of the manufacturing process, but does not include any person solelv 

employed m a clerical capacity m any room or place where no manufacturing 
process is being carried on; ^ 

(;■) “factory” means any premises including the precincts thereof where 
on twenty or more workers are working, or were working on any dav of the 
preceding twelve months, and m any part of which a manufacturing oroces<; 
being carried on with the aid of power, or is ordinarily so carried on ^ 

ground-nuts was 

yvorkmg IS a part of factory, although th^re 
IS no coimexion with machinery or any work 
'/^‘dental to the manufacturing p^o^ess 
(Ibid.) See also 1941 N L I 

Nag. 337 (Notification of C. P Govern 

ITaTi factoHes iLder 

this Act IS not ultra vires) 

I ‘factories’. 119 

i s' ‘f^V f-ah. 573. A Gttrhal Ghar 

is a factory, even though the engine shed 

IS a separate building and less than twenty 

persons are employed therein, but over 

employed in the Gurhal 
Ghar inclusive of those employed on tlw 

iW^shla “"a f^P'oyed in the boil- 

k ® ^ f^be said to 

whh^ri°^^'^ premises, and 

witlnn the Preci^ts of the Gurhal Ghar” 

L./°1094"'^' 162=31 Cr. 

Two OR MORE BUUDINGS entirely separate 
from each other may in certain circumstfn- 

See L factory. 

T P 29- (1503) 86 

Use of Powm in part op Building.”— 
Every part of the premises unless specially 
exempted forms part of a factory, although 
power may only be used in one part [Tay- 

% xi'' v. Jones, (1862) 

3 B. and S. 153; Palmers Shipbuilding Co 

V. Chaytor (1869 ) 4 Q.B. 209; but see 

Emw V. Ii^lu (1915) S.C. 18]. The 

definition of “factory” is intended not to 

cover merely individual bfisiness in any 

premises but is intended to denote any prT 

mises as a composite whole with a central 

source of power, ue., either steam watef 

?7 “■'i 'mechanical ’ power 

109®' Bom.L.R. 83=1933 Bom! 

Workplace is not defined eitti#*.?- 4 ^* 
Act or in the English Act C in K 

Hardmge, (1900) 2 Q.B.’ 397 ChannZfV' 

th»k ttat r TOkiKs.Vs 


NOTES. 

Cl. (g): “Process.” —“Process” has been 
defined by the English Act as including the 
use of any locomotive (S. 156). 

“Manufacturing process .’’—These words 
merely refer to the particular business car¬ 
ried on and do not necessarily refer to the 
production of some article. So that laun¬ 
dries, carpet beating or bottle washing works, 
etc., are factories within the Act if mecha¬ 
nical power is used [Owner v. CottingPuim 
Sanitary Steam Laundry Co.y Ltd., (1910) 
74 j.P. 219; Johnstone v. Lalonde Bros. 
<md Parham, (1912) 2 K.B. 218. See also 
Royal Masonic Institution for Boys v. 
Parkes, (1912) 3 K.B. 212 and Patterson 
V. Hunt, (1909) 73 J.P. 496]. Putting 
ginned cotton into bales and having it pres¬ 
sed must be considered work connected 
with the manufacturing process and the men 
engaged in the work must be deemed to be 
employed in the factory. 143 I.C. 772= 
1933 N. 283. ^ , . . . . 

Cl. (h): “Worker.”— C/. the definition 
of “Workmen” in the Indian Workmen’s 
Compensation Act, S, 2, cl. (w)* . 

Cl. (j): “Factory.”— The definition m 
this cl. (/) applies to the term ‘factory’ 
used in S. 9 (3) of Cotton Ginning and 
Pressing Factories Act, 1925. 1937 M.W. 
N. 1335. See also I.L.R. (1937) Nag. 
88=1937 Nag. 311. By a factory is meant 
premises where anything is done towards 
the making or finishing of an article up to 
the stage when it is ready to be sold or is 
In a suitable condition to be put on the mar- 
ket. 109 I.C. 599=8 L. ^6=29 P-L.R. 

234=29 Cr.L.J. 583=1928 L. 78. See also 
1 N.L.R. IIS. A factory includes every- 
thing, machine rooms, sheds, godowns, 
yards. If within these i>remises or pre- 
.dncts mechanical power is used m aid of 
any process for altering for transport or 
sale of any article, then these premies or 
precincts are a factory. MM. ^=1^7 
Si, 345=52 M.L.J. 207. The drying yard 
used for drying ground-nutSi where machi- 
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but does not include a mine subject to the operation of the Indian Mines 

Act, 1923; , l ■ ^ j 

(k) "macliinery” includes all plant whereby power is generated, trans¬ 
formed, transmitted or applied; . . 

(/) “occupier” of a factory means the person who has ultimate control 

over the affairs of the factory; 

Provided that where the affairs of a factory are entrusted to a managing 
agent, such agent shall be deemed to be the occupier of the factory; 

(«i) where work of the same kind is carried out by two or more sets of 
workers working during different periods of the day, each of such sets is called 
a “relay,” and the period or periods for which it works is called a “shift”; and 

(n) “prescribed” means prescribed by rules made by the Provincial Go¬ 
vernment under this Act. ___ 

NOTES. pics the factory either by himself or his 

place where some work is being perpetually agent. He may be an owner, he may be a 
or permanently done, I do not say that the lessee or even a mere licensee, but he must 
mere presence of workmen in repairing a have the right to occupy the property and 
nrivate house would mskc it a workplace.. dictate how it is to be managed* 55 B* 366 

" . =32 Cr.L.J. 1063 (l)c=33 Bom.L.R. 309 

a/ B.—“The Act mainly deals with labour =1931 B. 308. See also Rat. 902. Ihe 
employed in what may be described as definition of “occupier" in the Act is not 
perennial factories (t.c..) excluding those an exhaustive definition and there is noth- 
which deal mainlv with agricultural pro- ing in it which in any way limits the nornial 
ducts in the raw state, and work for part of meaning of the word “occupier as indi- 
the year only; and all those establishments eating a person who is in actual possessi^ 
which either use no mechanical power or. and control of a factory. 50 B. 34=^ 
using power, employ less than 20 persons* Bom.L.R* 1405—27 Cr.L.J* 165—1926 B* 
These also are excluded from the definition 57. The word “Miwitm” as commonly used 
of “factories". See. Whitley Commission does connote agency, and persons dealing 
Yitp., p. 6 . with the chief authority in charge of the 

P^soNS EMPLOYED IN THE FACTORY. —A factory whcrc it is situated would look 
person who works in a factory, whether for upon him as the agent of the owner or 
wages or not, may be deemed to be cm- occupier. If there is a special contract of 
ployed in that factory. Where it is shown , service or agency between him *1*^ 

that certain persons were engaged in the master, he must prove it. 19 N.L.J. 247. 
factory in one of the ways specified in S. The word “occupier" bears the same mean- 

2 (2) [of the old Act of 1911] it must be ing in this Act as it bears in similar enact- 

presumed they were ‘employed' in the fac- ments in England, that is, a person who re- 

tory. 61 Cal. 332=35 Cr. L. J. 1401=38 gulatcs a factory and controls the work that 

C W N. 801 =1934 Cal. 546. See S. 2, is done there. 20 I.C. 144=14 Cr. L. 
cl! (2) of the old Act, XII of 1911. Per- 384=15 Bom.L.R. 328. The question who 

sons employed merely for selling the manu- jg the occupier of a factory must depend 

factured articles do not come within the among others, upon these considerations, 
definition of “employed", in that factory namely:—Who alone has the right of using 
even though they happen to occupy a room the factory for the purposes for which it is 
at the factory for the sake of convenience, constructed and worked; who has the right 
109 I.C. 599=8 L. 666=29 P.L.R. 234=29 of regulating and controlling it; whose is 
Cr.L.J. 583=1928 Lah. 78. It is not cor- the predominant possession of and gene^ 
rect to say that the Factories Act affects superintendence over it. 10 Bom. L. K. 
only manual labourers. 152 I.C. 566=38 33-7 Cr.L.J. 44. The manager of a fac- 

C.W.N. 1008=1934 Cal. 730. tory who resides in a part of the premises 

Power. — See S. 2, cl. (/), supra. jn which the factory is, is not an 

Cl. (k): English Act.— Under the of the factory within the meaning ot me 
English Act the expression “machinery in- 29 B. 423=7 Bom.L.R. 454 ; 2 Lr. 

eludes any driving strap or band (S. J56). L.J. 428. .. , 

The expression ^^mill-gearing* comprehends Owner's Liability.— Even if the accuseo, 
every shaft, whether upright, oblique or ^y^o is the owner of a factory, shows tnai 
horizontal, and every wheel, drum or pulley knows nothing about the 
or other appliance by which the rnotion of factory and that he has left the w 

the first moving power is communicated to conduct of its affairs to a manager ^ 

any machine appertaining to a manufactur- gj fjy for the purpose, he is not 

ing process. (Ibid.) from the liability imposed on him by 

Cl. i\).^[See also Notes under S. 70 of Factories Act. 55 B. 3^^^ 

infra.] “Occupier".—T he word “occu- Cr.L.J. 1063 (1)=33 Bom.L.R. 30»=iw 
pier” in general means a person who occu- b, 308, In order to fix habiuty on awf 
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References to time of 5. References to time of day in this Act or re- 

ferences— 

(a) in British India *] to Indian Standard Time, which is five 

and a half hours ahead of Greenwich Mean Time and 

(b) ^[.* * * * * 

Provided that for any area in British India in which Indian Standard 
Time is not ordinarily observed the Provincial Government may make rules— 

(1) specifying the area; 

(ii) defining the local mean time ordinarily observed therein - and 

(iii) permitting such time to be observed in all or any of the factories situat¬ 
ed in the area. 

4. (1) For the purposes of this Act, a factory which is exclusively engaff- 

Seasonal factories. following manufacturing 

processes, namely, cotton ginning, cotton or jute pres¬ 
sing the decortication of ground-nuts, the manufacture of coffee indieo^lac 

rubber, sugar (including gur) or tea, or any manufacturing process which is 
facto“^ aforesaid processes, is a seasond 

nffi • f Provincial Government may, by notification in the 

Official Gazette, declare any such factory in which manufacturing processes are 
ordinarily carried on for more than one hundred and eighty working davs in 
the year, not to be a seasonal factory for the purposes of this Act ^ ^ 

(2) The Provincial Government may, by notification in the Official 
Gazette, declare any specified factory in which manufacturing processes are 
ordinarily carried on for not more than one hundred and eighty working days 
in the year and cannot be carried on except during particular seasons or at 
times dependent on the irregular action of natural forces, to be a seasonal fac¬ 
tory for the purposes of this Art. 

«[5. (1) The Provincial Government may, by notification in the Official 

... Gazette, declare that all or any of the provisions of this 

ap&V'terS '? ap^ly ,0 any place 

certain other places. wherein a manufacturing process is being carried on 

or IS ordinarily carried on whether with or without the 

use of power whenever ten or more workers are working therein or have worked 

therein on any one day of the twelve months immediately preceding. 


LEG. REF. 

1 Words ‘excluding Burma’ omitted by 

A-Om 1937., . 

2 CL (b) of S. 3 omitted by ibid. 

^S. 5 substituted by Act XVI of 1941. 

NOTES. 

person other than the occupier of a factory, 
it is incumbent upon the latter to give the 
strictest proof of circumstsnees exonerit- 
ing himself, and it is plain on the face of 
the section that the burden of proving ab¬ 
sence of knowledge or consent 
lies entirely upon him. 25 C. 454, 

Sec. 3._“The general acceptance ot 

standard time has rendered a modification 
of S. 51 (1) desirable.” (Statement of 

Objects and Reasons.) 

Sec 4* This Section is New.— The 

Labour Commission recommended differen¬ 
tial treatment for seasonal and non-seasonal 
factories in the matter of adult hours and 
in other respects. This clause is based on 
their recommendation”. (Statement oi 


OMects and Reasons.) 

solr ■ “TM Objects and Rea 

SONS— This clause reproduces the cr^ 

Sion contained m S. 2 (3) of the old Ac 

empowering Local Governments to brin 

workshops not using power and the smalle 
power-factorws within the scope of the Act 
but certain changes have been made. On th 
recommendation of the Labour Commissioi 

i '"u Local GovernmlJit 

workshops in full or in part f at presen 
they have no choice between applying ft, 

whole of the Act or none in such Sses 
Provision has been made in sub-S 
, the notification of classes of 
where necessary: and sub-S 
ed to ensure that a notification of the'^ffi 
Government does, not remain in force afe 
the conditions justifying its issue M 
ceased to apply.” The chanwef^*^^ j "V® 
the Select Lmmittee are 
upon the alteration of the 



Power to declare depart¬ 
ments to be separate facto¬ 
ries. 
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A notification under sub-section (1) may be made in respect of any 
such pla« or respect of any class of such places or generally rn respect of 

(3) Notwithstanding anything contained in clause (;) of section 2, a 
1 y to which all or any of the provisions of this Act applicable to factories are 
£ ire tirn b u”g aw £hle m pSrsuance of a declaration under sub-see.,o„ (1) 
shlli to The eatltt to which such provisions are so made applicable but not 

Otherwise, be deemed to be a factory.] 

6 The Provincial Government may, by order in 
writing, direct that the different departments or bran¬ 
ches of a specified factory shall be treated as separate 
factories for all or any of the purposes of this Act. 

7 Where the Provincial Government is satisfied that, following upon a 

change of occupier of a factory or in the manufactur- 

Power to exempt on a [,^g processes Carried on therein, the number of 
change in the factory. vvorkers for the time being working in the factory is 

less than twenty and is not likely to be twenty or more on any day during the 

cannot help thinking that we should be in 
great difticulties if we were to hold that 
the mere fact of one factory overlapping 
another caused them to be within the same 
curtilage." Per Kennedy, J., in hrass v. 
Loudon County Council, (1924) 2 K. B. 
336. In Vines v. Inglis, (1915) S.C. (J.) 
18; 24 Digest 902 (b), a building consisted 
of a retail shop on the ground floor a milli¬ 
nery room in which no mechanical power 
was used on the next floor, and a non-tex¬ 
tile factory for dress-making on the top 
floor, in which mechanical power was used, 
but not in respect of the millinery work. 
It was held that the millinery room was not 
a factory. A part of a factory may, under 
circumstances, be declared for the pur¬ 
poses of the Act to be a separate factory or 
workshop, [i^^^&iish Factories Act, 1901, S. 

149, ci. (2).] Different branches or de- 
j)artmeuts of work carried on in the same 
factory or workshop shall, for all or any 
of the purposes of tlie Act, be treated as 
it they were different factories or work¬ 
shops. (English Factories Act, 1901, S. 

150. ) 

Separate buildings constituting same 
I'AciORY.—Separate buildings, even though 
a considerable distance apart, may, if used 
for one continuous manufacturing process, 
constitute a single factory or workshop, 
j English Factories Act, 1901, S. 149, cl. 
(4).] The place where the product ot a 
factory is delivered, even if directly con¬ 
nected with the place of production, is not 
necessarily a part of the factory. 

V. Dozvlais, (1905) 2 K.B. 879 
Rooms used solely for sleeping purpos¬ 
es. —Rooms used solely for sleeping pur 
poses and places within the precincts o a 
factory solely used for some purpose otnw 
than the manufacturing proce« 
ed from the operation of fA\ 

[English Factories Act, 1901, S. 

LeJis V. Gilberts<»i. (1904) 91 L.T. 3^] 

See, 7; Statement of Objects anp twv 


NOTES. 

Sel Com.) The Notification of the Cen¬ 
tral Provinces Government No. 2022644 
VII, dated l7th January 1939, which de¬ 
clares that all places in Central Provinces, 
wherein manufacturing process is earned 
on with the aid of power and wherein on 
any one day of the twelve months preceding 
the date of the notification ten or more 
workers were employed, to be factonci 
under the Factories Act is intra vires of 
the power given to the Provincial Govern¬ 
ment by S. 5 (1) of the Factories Act. 
The notification is not universal but selec¬ 
tive and it does not render S. 5 (1) of the 
Act nugatory inasmuch as the Act applies 
to the whole of British India while the noti¬ 
fication applies only to Central Provinces. 

190 I.C. 438=1941 N.L.J. 471 = 1941 Nag. 
337. 

Sec. 6: Statement of Objects and Re.\- 
SONS. —“This reproduces in substance S. 53 
of the old Act; but it is proposed that 
notifications should be limited to specified 
factories as there is no occasion for norih- 
cations applicable to classes of factories. 
The Select Committee have omitted refer¬ 
ence to the control of the Governor-Gene¬ 
ral in Council, which is in this connexion 

unnecessary. 

Extent of a factory.-* Subject to certain 
specified exceptions the area ot the factory 
or workshop is the whole space contained 
within its walls. Back v. Dick, (1906) A. 

C. 325. “In the case of factories. 

etc., the walls or fences built around the 
factory.fix the boundaries and de¬ 

termine the area.” Back v, Dick, (1906) A. 
C. 325, per Lord Atkinson, at p. 334. 

More than one factory in a single 
BUILDING. —More than one factory or work¬ 
shop may be contained in a single build¬ 
ing or group of buildings; and different 
parts of the same building may constitute 
separate factories or workshops. {See 14 
/fals. Laws of England, pp, 559-570.) “1 
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Provided that any exemption so granted shall cease to have eifect on and 
after any day on which twenty or more workers work in the factory. 

8. [Cf. Ss. 56 and 57 Old Act ] In any case of public emergency the 

Power to exempt during if r may, by notification in 

public emergency. „ Umcial Gazette, exempt any factory from any or 

may think fit. ^ provisions of this Act for such period as ^[it] 

9. [Cf. S. 33, Old Act.] (1) Before work is begun in any factory after 

Notice to Inspector before work is 

commencement of work. oegun m any seasonal factory each season, the occu- 

taininp-— Inspector a written notice con- 


taining- 


(a) the name of the factory and its situation, 

(I*) the address to which communications relating to the factory should 


-lu ulc lactory snouia 

factory^manufacturing processes to be carried on in the 

(d) the nature and amotmt of the power to be used, and 

(^) the name of the person who shall be the manager of the factorv fnr 
the purposes of this Act. ^ 

(2) Whenever another person is appointed as manager, the occupier shall 
send to the Inspector a written notice of the change, within seven days from the 
date in which the new manager assumes charge. 

(3) During any period for which no person has been designated as mana¬ 
ger of a factory under this section, or during which the person designated does 
not manage the factory, any person found acting as manager, or, if no such per¬ 
son is found, the occupier himself, shall be deemed to be the manager of the 
factory for the purposes of this Act. 

CHAPTER IL 
The Inspecting Staff. 

10. [Cf. S. 4, Old Oct.] (1) The Provincial Government may by notifi- 

Inspectors such persons as 

P It thinks fit to be Inspectors for the purposes of this 

Act within such local limits as it may assign to them respectively. 

(2) The Provincial Government may, by notification as aforesaid, appoint 
any person to be a Chief Inspector, who shall, in addition to the powers confer¬ 
red on a Chief Inspector under this Act, exercise the powers of an Inspector 
throughout the province. 

(3) No person shall be appointed to be an Inspector under sub-section 
(1) or a Chief Inspector, under sub-section (2) or, having been so appointed 
shall continue to hold office, who is or becomes directly or indirectly interested 
in a factory or in any process or business carried on therein or in any patent or 
machinery connected therewith. 

(4) Every District Magistrate shall be an Inspector for his district. 


or 


LEG. REF. 

1 Substituted for ‘Governor-General m 

Council* by A.O., 193A 
^Substituted by A.O. for he . 

notes. 

SONS.— "This is a new clause designed to 
enable the Local Government to exempt 

C.C.M-327 . 


from the Act premises which by reason nf 
a change m their use should no We? be 

treated as factories.” 

Sec. 8; Statement of Objects amh 
^soNS.-Exceptional power gWen under 
this secbon is intended only for a serious 
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(5) The Provincial Government may also, by notification as aforesaid, 
appoint such public officers as it thinks fit to be additional Inspectors for all or 
any of the purposes of this Act, within such local limits as it may assign to them 

r0SDCC ti vd 

(6) In any area where there are more Inspectors than one, the Provin¬ 
cial Government mav, by notification as afoiesaid, declare the powers which such 
Inspectors shall respectively exercise, and the Inspector to whom the prescribed 

notices are to be sent. 

(7) Fvery Chief Inspector and Inspector shall be deemed to be a public 
servant within the meaning of the Indian Penal Code and shall be officially sub¬ 
ordinary to such authority as the Provincial Government may specify m this 

\Cf S 5 Old Act.] Subject to any rules made by the 'Provincial 
^ Government in this behalf, an Inspector may, within 

Powers of Inspector . limits for which he is appointed,— 

(a) enter, with such assistants (if any), being persons in the ^service of 
the Crown] or of any municipal or other public authority, as he thinks fit, any 
place which is, or which he has reason to believe to be, used as a factory or capa¬ 
ble of being declared to be a factory under the provisions of section 5; 

{ b ) make such examination of the premises and plant and of any pres- 
cribed registers, and take on the spot or otherwise such evidence of any persons 
as he mav deem necessary for carrying out the purposes of tins Act; and 

(c) exercise such other powers as may be necessary for carrying out the 

purposes of this Act: ... • , _ 

Provided that no one shall be required under this section to answer any 
question or give any evidence tending to criminate himself. 

12. \Cf. Ss. 6 to 8, Old Act.] (1) The Provincial Government may 

appoint such registered medical practitioners as it 
Certifying surgeons. thinks fit to be certifying surgeons for the purposes of 

this Act within such local limits as it may assign to them respectively. 

(2) A certifying surgeon may authorise any registered medical practi¬ 
tioner to exercise any of his powers under this Act: 

Provided that a certificate of fitness for employment granted by such 

authorized practitioner shall be valid for a period of three months on y. on 
it is confirmed by the certifying surgeon himself after examination of the perso 

'^°'^'^^^^E%ianaUon.—In this section a “registered medical practitioner” means 

any person registered under the Medical Act. 1858, or any .f.obsequent enact- 

ment amending it, or under any Act of any legislature m ^ 

ing for the maintenance of a register of medical practitioners, an in \ 
any area where no such register is maintained, any person declared by the , 

cial Government, by notification in the Official Gazette, to be a registered medical 

practitioner for the purposes of this section. 

CHAPTER III. 

Health and Safety, 

13. [Cf. Ss. 9 (a) and 37 (2) (c), Old Act and S. ^^ 

factory shall be kept clean and free from 
Cleanliness. ^ny drain, privy or other nuisance, ana 

shall be cleansed at such times and by such methods as may be prescri e , _ 


LEG. REF. 

^ Substituted for ‘employment of Govern¬ 
ment* by A,0., 1937. 

\ 

NOTES. 

Sec. 12: Report of Select Committee.— 
Only registered medical practitioners may 


be appointea as ceriu^iuK • 

Sec. 13: Report of Select C0M“n^- 
Local Government is given discretion 
make or not to make detailed .pr , 
rules for the lime and methods of cleansing 

a factory. 


S. 15] 
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14. [Cf. Ss. 9 (c), 10 and 37 (2) (^), Old Act and Ss. 1, 7 and 74 
Ventilation. English Act.]^ (1) Every factory shall be ventilated in 

as may be prescribed. such standards and by such methods 

(2) Where gas, dust or other impurity is venerated in thf- mnrco i 

adequate measures shall be taken to prevent injury to the health of worLTs^"^ ’ 

_ (3) If It appears to the Inspector that in any factory eas dn<;t nr nti, 
impurity generated in the course of work is beine inhaled hv ft, ’ ° f 

injurious extent, and that such generation or inhalation cn^dd^^E 

the use of mechanical or other devices, he may serve on tE. by 

tory an order in writing, directing that mecha^nical or other ScTfof 

mg such generation or inhalation shall be provided before a snerifi/d ^ 

shall thereafter be maintained in good order and used throughout working houfs 

preventing the generation or inhalation of gas, dust or ofher impurh e^ which 
may be injurious to workers and specifying the nature of such devicer’ 

Artificial humidification. . ^ (d), 12 and 37 (2) (p) Old 

Act and Ss. 90-96, English Act 1 O t rti i 

Government may make rules— ° -J (1) The Provincial 

(o) prescribing standards for the coolinv nronertie.; of tE« • r 

ries in which the humidity of the air is artificiahy^incrased • 

0 ( the iiJ! '•“"Wity 

(c) directing prescribed tests for determining the humidity and 
properties of the air to be carried out and recorded. ^ cooling 

(2) In any factoiy in which the humidity of the air is artificially increas 
ed, the water used for the P«rpose shall be taken from a public supply or oSer 
source of drinking water, or shall be effectively purified before it is so used 

(3) If it appears to the Inspector that the water used in a factory for 
increasing humidity which is required to be effectively pur ified under^sub- 

tfef humiditT bpjtseff, 'ICds no 

a; hura'dity and the move¬ 
ment of tne air, u a much more reliable 
cnterion. Moreover, the Labour Cornmis- 
sion has called attention to the fact thTthe 
existing Act gives inadequate power to pS- 

• i* f ®cute discomfort.*^ It 

IS therefore proposed to omit the prohibition 
of excess humidity and, in sub-cl. (1) to 

Local Government to prescribe 
standards of cooling power in ulace of 
standards of humidification, and to regulate 

Report of the Select Committee 
alteration made by the Selerf 

enables standards t^ be prescri&d"”"^?"" 
generally or for a particular class of wS" 

CoLittee Is^ a nefessa'ry 

provision to enable tests to be pr^crTbed^^ 


NOTES. 

Sec. 14: Statement of Objects and 
Reasons. —Sub-clauses (1) and (2) are 
based on S. 9 (c) and S. 37 (2) (g) of 
the old Act XII of 1911. while sub-cl. (3) 
is based on old S. 10. Sub-cl. (4) is de¬ 
signed to enable Local Governments to do 
by rules for classes of factories what Ins¬ 
pectors under sub-cl. (3) can do by orders 
for single factories. 

Report of Select Committee,— Exercise 
of the power here conferred has now been 
confined to the Chief Inspector. We have 
provided in cl. 31 (now S. 31) that an 
order under this clause shall be suspended 
during the hearing of the appeal if any ap¬ 
peal is preferred against it. 

Sec. 15: Statement of Objects and 
Reasons—Sub-cl. (1). —S. 9 (d) of the 

old Act at present requires that the atmos¬ 
phere shall not be rendered so humid by 
artificial means as to be injurious to the 
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section (2) is not eftectively purified, he may serve on the manager of the 
factory an order in writing, specifying the measures which in his opinion 
should be adopted, and requiring them to be carried out before a specified date. 

16. [Cy. S. 6, English Act.] If it appears to the Chief Inspector or to an. 

Inspector specially authorized in this behalf by the 

Provincial Government that the cooling properties of 
the air in any factory are at times insufficient to secure workers against injury 
to health or against serious discomfort, and that they can be to a great extent 
increased by measures which will not involve an amount of expense which is 
unreasonable in the circumstances, the Chief Inspector may serve on the mana¬ 
ger of the factory an order in writing, specifying the measures which in his 
opinion should be adopted, and requiring them to be carried out before a speci¬ 
fied date. 

17. [Cf. Ss. 1 and 3, English Act and Ss. 9 (b) and 37 (2) (/), Old Act. 

In order that no room in a factory shall be crowdet 
Overcrowding. during working hours to a dangerous extent or to an 

extent which may be injurious to the health of the workers, the proportion which 
the number of cubic feet of space in a room and the number of superficial feet 
of its floor area bears to the number of workers working at any time therein 
shall not be less than such standards as may be prescribed either generally or for 
the particular class of work carried on in the room. 

18. [C/. S. 11, Old Act.] (1) A factory shall 

be sufficiently lighted during all working hours. 

(2) If it appears to the Inspector that any factory is not sufficiently 
lighted, he may serve on the manager of the factory an order in writing, speci¬ 
fying the measures which in his opinion should be adopted, and requiring ffiem 
to be carried out before a specified date. 

(3) The Provincial Government may make rules requiring that all fac¬ 
tories of specified classes shall be lighted in accordance with prescribed standards. 

19. [Cf. S. 75, English Act and Ss. 14 and 37 (2) (i), Old Act.] (1) In 

every factory a sufficient supply of water fit for 
drinking shall be provided for the workers at suitable 

places. 

(2) The supply required by sub-section (1) shall comply with such stand¬ 
ards as may be prescribed. 

(3) In every factory in which any process involving contact by the work¬ 
ers with injurious or obnoxious substances is carried on, a sufficient s upply of 

“Tt 


Lighting. 


Water. 


NOTES. 

Sec. 16: Statement of Objects and 
Reasons. —“This is based on a recommen¬ 
dation of the Labour Commission who give 
in their report the previous history of the 
legislative proposals for protecting workers 
against the efTects of excessive heat.” 

English Law. —In textile factories other 
than cotton factories 600 cubic feet of fresh 
air per hour per individual are required to 
be supplied.— St. R. & 0. Rev., 1902, 
Vol. IV. 

Reasonable temperature, —This is a ques¬ 
tion of fact and may vary with the circum¬ 
stances of the particular case. See Deane 
v. Barnes, (1901) 65 J.P. 235; Peter v. 
Plowden, (1903) 67 J.P. 152. In Barnet 
v. Hardinge, (1900) 2 Q.B. 397, Channel, 
J., said: “It seems to me that the phrase 
‘workers in attendance’ means persons who 
are in fact on the premises for any substan¬ 
tial period, and I do not think that they arc 
any the less in attendance on the premises 


because they are there as customers, 
docs not seem to me that the purpose or 
object for which they are there affects the 
matter one way or the other.” 

Sec. 17: Statement of Objects and Rea¬ 
sons. —This combines the provisions of oW 
S. 9 (b) and S. 37 (2) (/) with an addi¬ 
tion enabling the Local Government to pre* 

scribe standards of floor space. 

Sec. 18: Statement of Objects and 

Reasons. —Sub-cls. (1) and (2) 
the substance of old S. 11. In sub<i. Cv 
it is proposed to enable the Local Love - 
ments to prescribe standards of hgnUng y 
rule for particular classes of factories. 

Sec. 19: Statement of Objects an 
Reasons.— Sub-d. (1) combines old bs. 
14 and 37 (2) (t) ; sub-cl. (2) » neW 

is based on a recommendation of LB 

Commission. The change made hy 
Select Committee is designed to ^^ure tfta 
drinking water is supplied whether Stan 

ards are prescribed or not* 
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workers, at suit- 

prescribed^ facilities for its use, according to such standards as may be 

20. [Cf. S. 9, English Act and Ss. 13 and 37 (2) (h), Old Act] For 
Latrines and urinals. every factory sufficient latrines and urinals, according 

rr“ tenTwf - clf. 

21. [Cf. S. 16, English Act and S. IS, pld Act.] In every factory the 

Doors to open outwards, doors of each room in which more than twenty persons 

are employed shall, except in the case of sliding doors 
be constructed so as to open outwards, or, where the door is between two rooms’ 
m the direction of the nprest exit from the building, and no such door shall be 
locked or obstructed while any work is being carried on in the room. 

Precautions against fire. ^^’d 37 (2), Old Act.] In 

every factory such precautions against fire shall be 
taken as may be prescribed. 

23. [Cf. S. 16, Old Act and S. 14, English Act.] (1) Every factory 
Means of escape. be provided with such means of escape in the 

case of fire as can reasonably be required in the circum¬ 
stances of each factory. 

(2) If it appears to the Inspector that any factory is not so provided he 
may serve on the manager of the factory an order in writing, specifying ’the 
measures which in his opinion should be adopted, and requiring them to be 
carried out before a specified date. 

(3) The means of escape shall not be obstructed while any work is being 

carried on in the factory. ^ 

24. [Cf, S. 10, English Act and S. 18, old Act.l 

(1) In every factory the following shall be kept 
adequately fenced, namely:— 

(a) every exposed moving part of a prime mover and every flywheel 
directly connected to a prime mover; 

(b) every hoist or lift, hoist-well, or lift-well, and every trap-door or 
similar opening near which any person may have to work or pass; and 

(c) every part of the machinery which the Provincial Government may 
prescribe. 

vided with such means of escape from fire 
and w^re necessary to require its nrovi- 
sion. ^e County Court has jurisdiction, 
on application, to apportion the cost of 
complying with the requirement between 
the owner and the occupier of the factory 
or workshop m a just and equitable manner 
^^2* See Monk v. Arnold, (1902) 1 
K.B. 761; Homer v. Franklin, 0904'! 9 
K.B. 877: (1905) 1 K.B. 479 fS. 14. Em 
hsh Factory and Workshop Act (1901)1 

o f®*)- O'' Select Q)MMirrEE.-l 

bub-cl. (3) has been expanded so as to 
apply to any fencing which may be required 
m pursuance of an order under S 26 (1) 
and to make it clear that fencing* may be 
removed for necessary attention to marhi- 


Fencing. 


NOTES. 

Sec. 20: Statement of Obtects and 
Reasons. —This combines old Ss. 13 and 
37 (2) (h). The proviso to the former 
section has been omitted in accordance with 
a recommendation of the Labour Commis¬ 
sion . _ 

Sec. 21: Statement of Objects and 

Reasons.— C/. old S. IS. The maximum 
number of persons who may occupy a room 
in which the doors open inwards has been 
reduced to 20 and the saving in favour of 
factories erected before 1912 has been omit- 

^^S'ec. 23: English Law—Fire —Facto¬ 
ries and workshops are to be furnished 
with a certificate that they are provided 
with such means of escape m case of fire 
as can reasonably be required. It is the 
duty of the district council to ascertain 
whether factories and workshops are pro- 


nery. 


Safety provisions in English Law — 
The Act contains many most valuable p^- 
visions for securing the safety of the per 
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(2) If it appears to the Inspector that any other part of the machinery 
in a factory is dangerous if not adequately fenced, he may serve on the manager 
of the factorv an order in writing, specifying the measures which in his opinion 
should be adopted, and requiring them to be carried out before a specified date. 

f .3) All fencing required by or under this section or under sub-section 
n 1 of section 26 shall be maintained in an efficient state at all times when the 
workers have access to the parts required to be fenced except where they are 
under repair Or are under examination in connexion with repair or are neces¬ 
sarily exposed for the purpose of cleaning or lubricating or altering the gearing 
or arrangements of the machinery. 

(4) Such further provisions as may be prescribed shall be made for the 
protection from danger of persons employed in attending to the machinery in a 
factor}'. 

25. \Cf. Ss. 17-19, English Act.] If it appears to the Inspector that any 

Power fo require -ipeeifi- liuildinR or part of a building, Or any part of the 

cation'; of ficfcctivc part-; ways, machinery or plant in a factory is in such a Con¬ 
or tests of <;tahility. dition that it may be dangerous to human life or 

safety, he may serve on the manager of the factory an 
order in writing requiring him before a specified date— 


NOTES. 

sons employed and also of the public. Thus, 
it is provided that in every factory every 
hoist or teazle and every fly-wheel directly 
connected with the steam, or water, or other 
mechanical power, whether in the engine 
house or not, and every part of any water¬ 
wheel or engine worked by such power, 
must he securelv fenced. Every wheel- 
race not otherwise secured must be securelv 
fenced close to the edge. All dangerous 
parts of the machinery mtist either he se¬ 
curely fenced or be in such position or of 
such construction as to be cquallv safe to 
every person as they would be if securely 
fenced. The fencing is to he maintained in 
an efficient state. fAs to tlic extent of ob¬ 
ligation to fence, see Rrdr/ravr v. Lloyd, 
(1R9S) 1 Q.B. 876 and Hiudle v. Bnhvhfic, 
(l897) 1 Q.B. 192. Sec a!so S. 10, Eng¬ 
lish Eactory and Workshop Act (1901) 
and Rules.] The fact that the machinery 
is so situated that there is little or no dan¬ 
ger of accidents happening is no justification 
for not carr^’ing out the requiremeuts of a 
statute as to fencing [see Dor! v. s^Iirf'licrd, 
(1856) 25 L.T.Q.B. 1241; hut it is only 

necessary to keep up the fence when the parts 
required to he fenced are in motion for some 
manufacturing process \Cor v. Platt, (1851) 
6 Ex. 2521; but the obligation to fence 
machinerv is absolute \JVafki)is v. Naval 
Colliery Co., (1921) A.C. 693; Pur roll v. 
Talbot (CIcwojt), Ltd., (1914) 79 J.E. 1] 

and is unaffected by the fact that, with re¬ 
gard to some particular machine, it may he 
commercially impracticable or mechanically 
impossible to fence it securelv \nnvies v. 
Ove7i (Thomas) Co., (1919) 2 K.R. 3^. 
See also Jackson v. MuUtncr Motor Bodv 
& Co., (1911) 1 K.B. 546.1 Moreover, 
the defence of common employment is not 
applicable where the injury has been caused 
by the neglect of the employer to carry out 
his statutory obligations to fence his machi¬ 


nery (Britton v. G. W. R. 7 Ex. 130); 
nor where the employer has failed to main¬ 
tain or repair the fencing for his machinery 
]Hohnes v. Clarke, (1862) 31 L.J. Ex. 
356; Gro7'es v. Wimhome (Lord), (1898)' 
2 Q.B. .402], and in fact that the statute 
imposes a penalty for omission to fence 
does not bar an action for damages by the 
workman. (Ibid.) Sub-S. (2) includes all 
machinery in a factory and it is for the 
Court to say if it is dangerous. \Red~ 

(jraz'c V. Lloyd, (1895) 1 Q.B. 876.] Machi¬ 
nery is dangerous if in the ordinary course 
of human affairs danger may reasonably be 
anticipated from the use of it without pro¬ 
tection. \UindIc V. Birhvi^fle, (1897) 1 
O.B. 192). Ree Encyclopsedia of the Laws 
of England, 2nd Ed., Title "Factories". The 
mimerous provisions in the Procedure Code 
for ‘icrvicc of notices or orders are intend¬ 
ed to make it certain that a particular pro¬ 
cess or an order of the Court is brought 
to the specific notice of the individual affect¬ 
ed. A mere knowledge that proceedings 
may be instituted or something of that sort 
is not sufficient to take the place of the im¬ 
perative directions in the Code as to service 
on the actual iiulividual. The words in 
S. 18 (2) "serve on the Manager an order 
in writing" mean that such an order is 
referred to in Form O should be served de¬ 
finitely on the manager of the factory and 
that it should specify exactly what mea¬ 
sures the manager is to take in order to 
remove the danger. But a mere note ot a 
visit is not such an order as is contemplated 

therein. 85 T.C. 226=26 Bom.L.R. 1245=^^0 
Cr.L.J. 482=1925 Bom. 143. As to the 

necessity for order or notice by Inspector, 

sec 12 Bom.L.R. 225. ^ 

Sec. 25: Statement of Objects Aim 
Reasons. —Inspectors have already 
under S. 18-A, wliich is substantially re¬ 
produced in Cl. 27 [5ec now Ss. 25 
26 (1) ] to issue orders requiring acUon \o 
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(a) to furnish such drawings, specifications and other particulars as mav 

b'e „”s”dS »piit - 

nr occessaiy to determine the strength 

dierlof ^"^P^'^tor of the reS 

26. [Cf. Ss. 17 to 19, English Act and 18-A, Old Act.] (1) If it appears 

Safety of buildings and Inspector that any building or part of a build- 

machinery. of the ways, machinery or plant in a 

, ^ , factory is in such a condition that it is dangerous to 

human life or safety he may serve on the manager of the factory an order in 
writing specifying the measures which in his opinion should be adopted and 
requiring them to be carried out before a specified date, ’ 

r u Inspector that the use of any building or part 

of a building or of any part of the ways, machinery or plant in a factory involves 
imminent danger to human life or safety, he may serve on the manager of the 

factory an* order in writing prohibiting its use until it has been properly 
repaired or altered. t' t' 

27. [Cf. S. 13, English Act.] (1) No woman or child shall be allowed to 

Restrictions on work near ft!' fmachinery of a factory 

machine^ in moZ P^.’’^ under power, or to work 

, , ,. moving parts or between fixed and moving 

parts ot any machinery which is in motion under power. ^ 

(2) The Provincial Government may, by notification in the Official 
Gazette, prohibit, in any specified factory or class of factories, the cleaning or 

oiling by any person of specified parts of machinery when these parts are in 
motion under power. 

28. [Cf. Ss. 76 to 78, English Act and S. 19-A, Old Act.] (1) The Pro- 

p . , .1 1 ,-m vincial Government may make rules prohibiting the 

ren admission to any specified class of factories, or to 

. specified parts thereof, of children who cannot be law- 
fully employed therein. 


NOTES. 

be taken where the machinery or plant has 
become dangerous and prohibiting the use 
of dangerous machinery or plant pending 
repairs in cases of necessity. But an Ins¬ 
pector may have reason to fear that the 
use of certain machinery or plant involves 
danger without having sufficient evidence to 
warrant him in issuing definite orders re¬ 
quiring its alteration or repair. Cl. 26, 
embodying a recommendation of the 
Labour Commission, has therefore been 
added to enable Inspectors to secure the 
requisite information when necessary. See 
also S. 33 (4). 

Report of Select Committee. —The 
Select Committee have _ provided in both 
sub-clauses for the service of orders in 
writing in order to enable appeal to be 
made. 

Sec, 27: Statement of Objects and 
Reasons. —This is based on old S. 19; but 
it is proposed to extend to the oiling of 
machinery the prohibition which at present 
applies to the cleaning of machinery and to 
extend it to work done between moving 
parts as well as between fixed and moving 
parts. As to what is cleaning machinery, 
see Tailor v. Mark, (1911) 1 K.B. 145. 


S. 28: Statement of objects and 
REASONs.-Sub-Cl (2) reproduSs Z 
substance of old' S. 19-A. In sub-Cl ( 1 ) 
It is proposed to give the Local Govern- 
ments general powers to exclude non-work- 
mg children with a view to their protection 
English Law. -A child is not allowed 
to clean, m a factory, any part of any machi- 
nery, or any place under any machinerv 
other than overhead mill-gearing, while k 
IS in motion by the aid of steam, water or 
other mechanical power. A young person 
IS not allowed to clean any dangerous part 
of machinery while it is so in motion. 
Neither a woman nor a young person is 
allowed to clean mill-gearing machinery 
when m motion. [S. 13, English Factory 
and Workshop Act, 1901; Pearson 7 
Belgum Mills Co., (1896) 1 Q.B. 244 1 A 
young person employed in a mill oiled part 
of the machinery during meal times, contrary 
to orders and for his own amusement Th^ 
occupier of the mill was held to have com 

mined an offencp. [Prior v. Slaithwait'e 
Spinning Co., (1898) 1 Q.B. 881 But 
see Robinson v. Melville, (1890) 17 R a? 

See also Graves v. Duncan, (1891) i p! 
11 . I ! 
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(2) If h appears to the Inspector that the presence in any factory or part 
of n factory of children who cannot he lawfully employed therein may be 
dnn^crous to them or injurious to their health, he may serve on the manager of 
the facton’ an order in writing: directing him to prevent the admission of such 
children to the factor}' or any part of it. 

ProMhiflon of omnlov- 20. [C/. S. 20, Old Act and S. 24, English Act.] 

merit of women nnd cliiUl- No woman or child Shall be^ employed in any part of a 
ren near cotton-openers. factory for pressing cotton in which a cotton-opener is 

at work r 

Provided that, if the feed-end of a cotton-opener is in a room separated 
from the delivery end hv a partition extending to the roof, or to such heieht as 
the Inspector mnv in anv particular case specify in writing, women and children 
may he cinploycrl on the side of the partition where the feed-end is situated. 

.^0. \Cf. S. 34. Old Act and Ss. 19-22, Knjrlish Act.] Where in any factory 

an accident occurs which causes death, or which 
Notice of certain acci- causes anv bodily Iniurv' whereby anv person injured 

is prevented from rcstiminfr his work in the factory 
durinc^ the fortv-eieht hours after the accident occurred, or which is of anv 
nature which mav he prescribed in this behalf, the manager of the factory shall 
send notice thereof to such authorities, and in such form and within such time, 
as may be prescribed. 

31. [Cf. S. 50, Old Act.l (1) The manager of a factory on whom an 

order in writing by an Inspector has been served under 
the provisions of this Chapter, or the occupier of the 
factory, mav. within thirty davs of the service of the order, appeal against it to 
the Provincial Government, or to such authority as the Provincial Government 


.appeals. 


NOTES. 

Sec. 29 .—Tlip provisions of the «crtion 
arc not fulfilled if there is a door made in 
a partition between the two portions of the 
room and that door is shown to he open nt 
a particular time, or even althoun:h it is 
shut, yet it is not locked or other effective 
means taken to prevent its being opened hv 
a woman or child wishing to get into the 
press room or prohibited area. 94 T.C. 
949=50 B. .'^4=27 Bom.L.R. 1405=27 Cr. 
L.T. 165=^1926 Bom. 57. 

Sec. 30: St.mtment of Ortfcts anp 
Reasons. —This reproduces old S. 34 with 
a small amenrlment to secure that notfees 
are given of all accidents resulting in dc'^th 
or serious injury, including those in which 
injurv is caused to persons not employed in 

the factory. 

_ ^ 

Report of ttte Select Committfe. —The 
small change made hv the Select Committee 
is intended to show that reference is made 
to iniury to a person employed on work in 
the factory. Tt miglit not be possible for 
the manager of tlie factory to ascertain in 
the case of an outsider whether he was able 
to resume his ordinary work if that work 
were outside the factory. 

“Persons" includes plural—Sincle 
Accident—Several injured—Failure to 
NOTIFY —Single offence. —The word “per¬ 
son includes the plural and consequently 
where as a result of a single accident more 
persons than one are injured the accident 
^annot be split up into as many persons in¬ 
jured and the notice contemplated is single 


notice of the accident which the manager is 
required to submit to the authorities and 
therefore contravention of this rule is one 
offence which cannot in its turn be split up 
into as manv offences as the number of 

casualties. 31 Cr.T.J. 869=125 T.C. 380= 
1930 T,ah. 658, The duty to inform the 
authority under the Factories Act under 
S. 34 is laid on the manager. It is there¬ 
fore primarily the manager who is to be 
supposed to have contravened this provision 
of the Act. blit both the occupier and 
manager arc made responsible jointly and 
severally for this contravention. A.I.R* 

1930 Lah. 658. 

Manager's absence from duty not 
F iED—L iability for infringement.— ^Wncre 
the person, who is charged with offences 
under the Factories Act, was absent from 
his duties as manager at the time when the 
alleged infringements of the Act took plac^ 
he cannot be prosecuted for infringements 
of the Act which took place during ms 
absence although the absence was not noti¬ 
fied to the authorities as required by law, 
for which non-compliance 

could be held liable, L52 I.C. 506=38 
W.N. 1008=1934 Cal. 730. ^ 

Sec. 31: Statement of A 

Reasons, —This is based on old S. 
minor modification has been made 
conclusion of the last sub-section, ana p 

vision is made for appeals in all ws 
which an order in writing is issued by ^ 
Inspector. 
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?fSS i: 

so appo'izftf i,?u t.,";„dTr L?sx/is 

the appellate authority may, unless satisfied that the failure to'attend 

if it thinks fit, without the aid of any assSson assessor„or, 

(3).I'’ the case of an appeal against an order under seetinn i 

s^b sTcdo^^rl^of ^^ct" under 

subsection (2) of section 26 or sub-section (.2) of section 28 the ♦ 

authority may, suspend the order appealed against pending the Ltsbn S the 

of temporary measures as it may choose to impose in any case. adoption 

Power of Provincial Gov- -59 - 7 ,, ^ to • • 1 ^ 

ernment to make rules to , rrovincial Government may make 

supplement this Chapter, rules— ^ 

ft,- % providing for any matter which, according to any of the provisions 
of this Chapter, is or may be prescribed; ^ ^ ovisions 

(b) requiring the managers of factories to maintain stores of first-aid 
appliances and provide for their proper custody; 

providing against danger arising from the use of mechanical trans¬ 
port in factories, other than railways subject to the Indian Railways Act 18^ - 

(d) prescribing the manner of the service of orders under this Hnanw 

on managers of factories; <ipi-cr 

( e) regulating the procedure to be followed in presenting and hearinir 

remuneration of assessors * 

if) regulating the exercise by Inspectors of their powers under thi<; 
Chapter; and 

_ ig) providing for any other matter which may be expedient in order to 
give effect to the provisions of this Chapter. 

33. [Cf. Ss. 73-79, English Act.] (1) The Provincial Government mav 

make rules requiring that in any specified factory 

Additional power to make wherein more than one hundred and fifty workers are 
health and safety rules re- ordinarily employed, an adequate shelter shall be pro- 
lating to— vided for the use of workers during- neriodc of 

shelters during rest,- and such rules may prescribe the staSdar^ of S 

shelters. 


NOTES. 

Report of Select Committee. —We have 
extended the period within which an appeal 
may be made, and have provided against an 
ex parte hearing where sufficient cause 
exists for failure by an assessor to attend. 
We have also provided for the suspension 
of an order under S. 14 until an appeal 
against the order is disposed of. 

Sec. 32: Statement of Objects and 
Reasons. —Sub-Cl. (b), {d) are 

new provisions and are all based on re^ 
commendations of the Labour Commis- 

IMPORT OF Select Committee,— “We have 
added a general rule-making power and 

G.G.M.—328 


have omitted the power to make rules re¬ 
garding returns of wages. This was in any 

whh ^ concerned 

With Health and Safety, and is not reallv 

germane to a law "regulating labour in fac- 

Provided in Cl. 47 
(b 47) for securing the recording of such 
particulars relating to wages as are needed 
for the purposes of this Act and consWer 
that if general statistics of wages are to 
collected, provision should be mde for h 
by separate legislation. “ 

Sec. 33: Statement of Obtects Awn 
Reasons.— The Labour rnmt^/o • ® 
commended that 7 ; 

k U. g„S“SS'’..*S 
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room^ for children.— 


(2) The Provincial Government may also make 

rules— 


(a) reqiiirin.£^ that in any specified factory, wherein more than fifty 
women workers are ordinarily employed, a suitable room shall be reserved for 
the use of children under the age of six years belonging to such women, and 


(h) prescribing the standards for such rooms and the nature of the 
supervision to be exercised over the children therein. 

The Provincial Government may also make rules, for any class of 

factories and for the whole or any part of the pro- 
certificatcs of stahilit>,— vince. requiring that work on a manufacturing process 

carried on with the aid of power shall not be begun in any building or part of a 
building erected or taken into use as a factory after the commencement of this 
Act, until a certificate of stability in the prescribed form, signed by a person 
possessing the prescribed qualifications, has been sent to the Inspector. 


(4) Where the ^[Provincial Government] is satisfied that any operation 

in a factory exposes, any persons employed upon it to 
hazardous operations. ^ serious risk of bodily injury, poisoning or disease, 

^fit] may make rules applicable to any factory or class of factories in which the 
operation is carried on— 


(a) specifying the operation and declaring it to be hazardous: 

(b) prohibiting or restricting the employment of women, adolescents or 
children upon the operation ; 

(c) providing for the medical examination of persons employed or seeking 
to be employed upon the operation and prohibiting the employment of persons 
not certified as fit for such employment; and 

(d) providing for the protection of all persons employed upon the opera¬ 
tion or in the vicinity of the places where it is carried on. 


LEG. REF. 

^ Substituted for “Governor-General in 
Council" by A.O., 1937. 

2 Substituted for “he” by A.O., 1937. 

NOTES. 

orders applicable to particular classes or 
groups of factories relating to welfare. In 
addressing Local Governments the Govern¬ 
ment of India suggested that such a wide 
extension of rule-making powers was un¬ 
desirable and that it would be more in 
consonance with the principles underlying 
the Act that fresh requirements of this 
kind should have the approval of tlic Legis¬ 
lature. This view has been generally ac¬ 
cepted and the Government of India have 
therefore included no general rule-making 
power relating to “welfare” in the Act. 
They propose [cf. Cls. 2! (2). 33 (h) and 
sub-Cls. (1) and (2) of tliis clause] to 
empower Local Governments to make provi¬ 
sion only for those matters to which the 

Labour Commission specifically directed 
attention.” 

Sub-Clause (4) is designed to enable 
Local Governments to secure the protection 
of the worker against special hazards arising 
from the use of particular processes. The 
present Act already contains in S. 19-B and 


the Schedule provisions designed to protect 
women and young persons against dangers 
from lead-poisoning, and S. 38-A confers 
on the Government of India power to make 
rules for the disinfection of wool which 
may be infected with anthrax spores. But 
with the constant elaboration of factory pro¬ 
cesses the existing Act has already proved 
inadequate; and the steady accumulation of 
knowledge of the best methods for protec¬ 
tion against dangers due to special processes 
render it desirable that Government should 
be able to make and to modify from time 
to time the necessary regulations. Sub- 
Cl. (4) is based on a recommendation of the 
Labour Commission, and is designed 
with the provisions of Cls. 26 and 27, to 
protect workers against dangers arising from 
the use for factory purposes of unstable 
huildings. It is limited to new factories 

and extensions. ,. . 

Report of Select Committee. —"We tninK 
that provision for a children's room is 
necessary only in the case of children under 
the age of six, and have made tl^ 
alteration in sub-Cl. (2), Siib-CI. (3) 
been recast so as to confine the need l 
the certificate here provided for 
erected or taken into use after this pro 
sion comes into force." 
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34. 


Weekly holiday. 


CHAPTER IV. 

Restrictions on Working Hours of Adults. 

[Cf. Old section 27.] No adult worker shall be allowed to work in a 
Weekly hours factoiy for more than fifty-four hours in any week 

sixty hours in any week: 

^ h- h worker in a non-seasonal factory engaged in work 

which for technical reasons must be continuous throughout the day may work 

tor hfty-six hours in any week. ^ 

t. 11 9^^ section 22,] (1) No adult worker 

shall be allowed to work in a factory on a Sunday 
unless— 

. ^ for a whole day on one of the three 

days immediately before or after that Sunday; and 

elay.whSe:^ ™:.X- "" 

(1) delivered a notice to the office of the Inspector of his intention to 

3-an? S substt 

(ii) displayed a notice to that effect in the factory: 

Provided that no substitution shall be made which will result in anv 
who? day consecutively without a holiday for a 

(2) Notices given under sub-section (1) may be cancelled by a notice 

delivered to the office of the Inspector and a notice displayed in the factorv not 

later than the day before the Sunday or the holiday to be cancelled whichever 
IS earlier. * 

(3) where, in accordance with the provisions of sub-section (1) anv 

worker works on a Sunday and has had a holiday on one of the three days ini- 
mediately, before it, that Sunday shall, for the purpose of calculating his* 
weekly hours of work, be included in the preceding week. ® 

. Ju W- adult worker 

Daily hours. ■ shall be allowed to work in a factory for more than 

ten hours in any day: 

Provided that a male adult worker in a seasonal factory may work for 
eleven hours in any day. 

37. [Cf. Old Act, section 21.] The periods of work of adult 

Intervals for rest. ^ during each day shall be fixed 



NOTES. 

Sec. 34: Persons Employed in a Fac¬ 
tory—Meaning of.— Persons who are 
actually engaged in work in a factory in any 
of the ways enumerated in S. 2 must be 
presumed to be employed in the factory. 61 

C. 332=35 Cr.L.J. UOl-SS C.W.N. 801 
=1934 C. 546. 

“Allowed to work in a factory.”— The 
section is not confined to any act which the 
section is not confined to any act which the 
includes an allowance by a servant or agent 
of the occupier. See In re Crab Tree, 85 
L.T. 549. 

Sec. 35:, Statement of Objects and 
Reasons.— C/. old S. sub-Cl. (2) 

providing for the cancellation of notices on 
the part of the employer is new. 


Report of Smct Committee.— We have 
provided for delivery of the notice under 
sub-CI. (1) (6) at the office of the Inspector 
in^ead of to the Inspector personally. 

Secs. 36 and 43.—Where an Inspector of 
Factories approves a system of working a 
particular factory he has power under 
b. 21 of General Clauses Act to cancel the 
approval. If an appeal is pending from the 

desirable to 

of the factoryTv!ng'’blen“^ » 

riT fPPeal. 

Sec. 37.--“This is based on old S 21 
but certain changes have been made. Th^ 
section IS defective in that, where two inter¬ 
vals of half an hour are given, a manner 



2620 


Thk Civtt. Court Manual (Imperial Acts). ]S. 3S 


(a) so that no period shall exceed six hours,^ and so that no worlcer shall 
work for more than six hours before he has had an interval for rest of at least 

one hour: 

(h) so that no period shall exceed five hours and so that no worker shall 
work for more than five hours before he has had an interval for rest of at least 
half an hour, or for more than ei^ht and a half hours before he has had at 
least two such intervals. 

38. fNew.l The periods of work of an adult worker in a factory shall 

be so arrang^ed that alon^ with his intervals for 
Spread over. under section 37, they shall not spread over more 

than thirteen hours in anv dav, save with the permission of the Provincial Gov¬ 
ernment and subiect to such conditions as it may impose, either generally or in the 
case of any particular factor^^ 


39. 


Notice of Periods for 
Work for adults and pre¬ 
paration thereof. 


\Cf. Old Act, sections 26 and 36.] (1) There shall be displayed and 

correctly maintained in every factory in accordance 
with the provisions of sub-section (2) of section 76 a 
Notice of Periods for Work for Adults showing 
clearly the periods within which adult workers may 


be required to work. 


(2) The periods shown in the Notice required by sub-section (1) shall 
be fixed beforehand in accordance with the following provisions of this section 
and shall be such that workers working for those periods would not be working in 
contravention of any of the provisions of sections 34, 35, 36, 37 and 38. 

(3) Where all the adult workers in a factorv are required to work within 
the same periods, the manager of the factory shall fix those periods for such 
workers generally. 

(4) Where all the adult workers in a factory are not required to work 
within the same periods, the manager of the factory shall classify them into 
groups according to the nature of their work. 

(S') For each group which is not required to work on a system of shifts, 
the manager of the factory shall fix the periods within which the group may be 

required to work. 




NOTES. 

who closes his factory before the second 
interval is dne infrinejes the law. Tn addi¬ 
tion, the present law tnakes the reniinst of 
the employees concerned necessary before 
the rest interval can be split nn into two 
half hours, and places two additional limi¬ 
tations on the reduction of the interval tn 
half-an-hour where the working dav is 8^.-2 
hours or less, vis., the sanction of the Local 
Government must he obtained, and this 
reduction can only he permitted in the case 
of male workers. It is proposed to remove 
all these restrictions. With a short work¬ 
ing day it is better that the extra half hour 
should be spent in the workcr*s home than 
in the precincts of the factory, and this 
applies with, if anything, more force to 
women than to men. Old 8 . 52 which 
allowed in certain circumstances unexpected 
interruptions of work to count as intervals 
has been omitted. The Labour Commis¬ 
sion recommended that it should also he 
possible to split up the intervals into periods 
of less than half-an-hour. But as there is 
virtually no demand for this refinement, 
and its introduction would add appreciably 


to administrative difficulties, it has not been 
included.”— Statement of Objects and 
Reasons. 

Sec. 38.—'This is based on a recommen¬ 
dation of the Labour Commission and ^ is 
designed to prevent the hours of work being 
so arranged that the worker does not get a 
reasonably long period away from the fac¬ 
tory on each day.”— Statement of Objuis 
and Rca.sons. 

Rrport of Sftxct Committee. —We have 
omitted the concluding words as unneces¬ 
sary for the protection of the workers and 
likely to cause difficulty in changing 
and have provided for the relaxation of the 
clause in cases where the Local Govern¬ 
ment considers this desirable. , . 

Sec. 39 .—“This embodies the principle 
of old S. 26, but the opportunity has been 
taken, by inserting separate sub-sectioiu 
relating to the various methods by wmen 
factory hours arc arranged to make it clear 
that hours need not be fixed separately for 
each individual worker.”— Of 
Ohiecis and Reason>s. - ^ 

Secs. 39 and 40.—This isbasedm b. ^ 
In order to prevent the evasion of the ACh 


S. 40] 


The Factories Act (XXV of 1934), 


262i 


(6) Where any group is required to work on a system of shifts and the 

relays are not to be subject to predetermined periodical changes of shift the 

manager of the factory shall fix the periods within which each relay of the ctouo 
may be required to work. ^ s r 

(7) Where any group is to work on a system of shifts and the relays are 
to be subject to predetermined periodical changes of shifts, the manager of the 
factory shall draw up a scheme of shifts whereunder the periods Within which 
any relay of the group may be required to work and the relay which will be 
working at any time of the day shall be known for any day. 

(8) The Proyincial Goyernment may make rules prescribing forms for 

the Notice of Periods for Work for Adults and the manner in which it shall be 
maintained. 

40. [Cf. Old Act, section 36.] (1) A copy of the Notice referred to in 

Copy of Notice of ^^^lon (1) of section 39 shall be sent in dupli- 

Periods for Work to be Inspector within fourteen days after the 

sent to Inspector. commencement of this Act, or, if the factory begins 

work after the commencement of this Act before the 
day on which it begins work. 

(2) Any proposed change in the system of work in a factory which will 
necessitate a change in the Notice shall be notified to the Inspector in duplicate 

Where the manager of an ice factory had 
fixed only 71/2 hours a day for employees 
but It apppred that persons who had finished 
their work used to take ice to ships in the 
docks when required. Held, that the extra 
work was not work done in or about the 
factory and that it did not fall within the 
prohibitory provisions of the Act 1 Id 
I.C. 881=35 C.W.N. 1108=1931 C.' 639. 

^^'—I^ailure to comply 

with old S. 36 would not in itself amount 
to a breach of the provisions of this section 

s. 60. 58 

Bom.L.R. 1167 
f factory which is exempt 

from the provisions of S. 37 under the rules 
framed under S. 43 (2) (d) cannot be 
held to be exempt also from the provisions 
of Ss. 39 and 40. Therefore where there 
IS a breach of the provisions of S. 42 read 
With S. 39, the fact that under the rules the 
factory is exempt from the provisions of 
5>. d7 does not afford any defence to a prose¬ 
cution under S. 60 (fe) (i). i.l.R. (1937) 

Bom. 175=38 Bom.L.R. 1181=38 Cr L T 
304=1937 Bom. 52. 

Power of changing working hours can- 

NOT BE EXER CISED BY MANAGER AFTER MILL 

STARTS WORKING.— The manager and he 
alone can change the working hours on com- 

c conditions stated in old 

S. 36 (3) of the Act, but that power of 
change cannot be exercised by the manager 
after the mill starts working on the period 
fixed by him. i^iy change subsequently 
made therem could not be covered by thl 
change in the standing orders as contem¬ 
plated,by S 36 (3), but would be 
authorised departure from the fixed period 
on a particular day, Although the hours 
nxed on the night in question were 
A.M, to 5-30 A.M, the mills sto|iped work* 


NOTES. 

it is proposed to provide that changes should 
be notified to the Inspector before they are 
made, and that his previous sanction should 
be required if a change has to be made with¬ 
in a week of the previous change. 

Report of Select Committee. —We have 
re-drafted and re-arranged the provisions 
contained in Cls. 40 and 41 of the Bill 
(Ss. 39 and 40 of this Act) as introduced 
with a view to expressing more clearly the 
intention of those clauses. The latter part 
of sub-Cl. (4^ Cl. 39, formerly sub-Cl. (3) 
of Cl. 40, has been omitted as not relevent 
to the preparation of the notice, and as 
covered by the provisions of Cl. (41). 

Sec. 39; Object of the section.— The 
main object of the section is not to ensure 
that the manager and no one else should fix 
the hours but that the hours should be fixed 
and regular hours of employment are to be 
fixed; they are not to be subject to sudden 
or casual alteration at any one s discretion 
or caprice. 58 Bom. 137=35 Cr.L.J. 542 
=35 Bom.L.R. 1167=1934 Bom. 43. 

Scope of Section—Changing system of 

“SpEaAL hours’— Legality .—A continu¬ 
ously changing system of hours specified 
is something altogether different from what 
is contemplated by a fixation of special 
hours. The former course is not Permitted 
by the section. 134 I.C. 881—35 C.W.N. 
1108=1931 C. 639. ,,,, 

Work outside fixed hours.— Where men 
work during a time which is admittedly 
outside the time fixed for employment of 
each person employed in the factory, Ac 
owner of the factory >s guilty u^ *e 
section. 52 A. 444=31 Cr.L.J. 1220=1930 
A.L.J. 459=1930 A. 214. 

. Extra work not done in or about fac- 
—Prohibition of section if applies. 
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before the change is made, and except with the previous sanction of the Inspector, 
no such change shall be made until one week has elapsed since the last change. 

41. [Cf. Old Act, sections 35 and 37 (2).] (1) 

Register of Adult \\ or- manager of every factory shall maintain a 

kers. Register of Adult Workers showing— 

(a) the name of each adult worker in the factory; 

(b) the nature of his work; _ 

(c) the group, if any, in which he is included; 

(d) where his group works on shifts, the relay to which he is allotted; 

(e) such other particulars as may be prescribed: 

Provided that, if the Inspector is of opinion that any muster roll or register 
maintained as part of the routine of a factory gives in respect of any or all of the 
workers in the factory the particulars required under this section, he may, by order 
in writing, direct that such muster roll or register shall to the corresponding extent 
be maintained in place of and be treated as the Register of Adult Workers in 
that factory: 

Provided further that, where the Provincial Government is satisfied that 
the conditions of work in any factory or class of factories are such that there is 
no appreciable risk of contravention of the provisions of this Chapter in the case 
of that factory or factories of that class, as the case may be, the Provincial Gov¬ 
ernment may, by written order, exempt, on such conditions as it may impose, that 
factory or all factories of that class, as the case may be, from the provisions of ^ 
this section. 

(2) The Provincial Government may make rules prescribing the form of 
the Register of Adult Workers, the manner in which it shall be maintained and 
the period for which it shall be preserved. 

42. [Cf. section 26.] No adult worker shall be allowed to work otherwise 

than in accordance with the Notice of Periods for 
xj (. V tr. WofR foT Adults disphycd under sub-section (1) of 

pond^'withnX'c under see- section 39 and the entries made beforehand against 
tion 39 and Register under his name in the Register of Adult Workers maintained 
section 41. under section 41. 


NOTES. 

ing for about 15 minutes on account of a 
break-down and the manager extended the 
closing hour to 5-45 a.m. and issued an 
order to that effect and informed the work¬ 
men and the Inspector of Factories of that 
change and its reason, held, that the ac¬ 
cused must be convicted under old S. 41 
(now S. 60). 58 Bom. 137:=:35 Cr.L.l. 
542=35 Bom.L.R. 1167=1934 B. 43. 

Sec. 41.—“Sub-G. (1) is based on 
old S. 35. But the main part of tlie clause 
has been remodelled and the first proviso 
to the existing section has been omitted, on 
the ground that it is desirable that at least 
a record of the workers should he main¬ 
tained in all factories. Sub-G. (2) is 
based on old S. 37 (2) (1); the addition 
relating to the preservation of the register 
is new .”—Objects and Reasons. 

Report of Select Commiitee.— “Small 
verbal alterations have been made in the in¬ 
terests of clarity. The power of exemp¬ 
tion given by the Indian Factories Act, 1911, 
but omitted in the Bill as introduced, has 


jecn restored in a slightly modified form. 
File section is mandatory, and it makes the 
position clear that in the absence of an order 
)y the Inspector, one register in ^ 

:ribcd form of all persons employed ana 
)f the hours and nature of their employ- 
nents must be kept. It cannot be supple- 
nented by a time-sheet. 152 I.C. S66c=35 

:.W.N. 1008=1934 C. 730. 

Sec. 42; Report of the Select Lom- 

viiTTEE. —-“The prohibition contained in this 
:lause was contained by implication m 
rlause 60 of the Bill as introduced. W® 
lave inserted it explicitly in this new clause, 
ind in clause 57, the analogous clause 
ng to children, with a view to the simplilj' 
ration of clause 60 relating to penalties . 
[t is no defence to a breach of the 
dons of this section, that the factory na 
leen exempted from the provisions of o. J 
inder rules framed under S. ^ W 

[.L.R. (1937) Bom. 175=38 Cr.LJ. 

=38 Bom.L.R. 1181=1937 Bom. ^ 
ilso 1938 N.L.J. 217=1938 Nag. 406=I.L. 

R. (1940) Nag. 257. 
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43. [Cf. Old Act, sections 29, 30> 32 and 32-A.] (1) The Provincial Gov- 

Power to make rules may make rules defining persons who hold 

exempting from restric- PO^'^ions of supervision or management or are employ- 
tions. ^ confidential position in a factory, and the pro- 

vision of this Chapter ^[other than the provisions of 
clause (b) of sub-section (1) of section 45 and of the provisos to that sub-sec- 
tinn], shall not apply to any person so defined. 

(2) The Provincial Government may make rules for adult workers pro¬ 
viding for the exemption, to such extent and subject to such conditions as mav 
be prescribed in such rules,— , ^ 

(a) of workers engaged on urgent repairs—from the provisions of sec- 
tions 34; 35, 36, 37 and 38; 

(1^1 ^ preparatory or comple- 

mentary work which must necessarily be carried on outside the limits laid down 

for the general working of the factory—from the provisions of sections 34 36 
37 and 38; ' V ’ 


(c) of workers engaged m work which is necessarily so intermittent that 
the intervals during which they do not work while on duty ordinarily amount to 

more than the intervals for rest required under section 37—from the nrovisinns 

of sections 34, 36, 37 and 38; provisions 

* 

(d) of workers engaged in any work which for technical reasons must be 

carried on continuously throughout the day—from the provisions of sections 34 

35, 36, 37 and 38; ’ 

/ 

(e) oi workers engaged in making or supplying articles of prime neces¬ 
sity which must be made or supplied eveiy day—from the provisions of sec¬ 
tion 35; 


LEG. REF. 

1 Inserted by Act XI of 1935, 

NOTES. 

Sec 43.—“Sub-clause (1) is based on old 
S. 29; sub-clause (2) is based on old Ss. 30 
0) and 30 (3), 32 and) 32-A (a). The main 
change proposed is that these exemptions 
should in future be made by rules under the 
Act and not merely by notification. In addi¬ 
tion it is proposed that exemptions should 
not be granted from the weekly holiday in 
the case of workers engaged in intermittent 
work, and the definition of such work has 
been made more specific.” The remaining 
sub-clauses are new. Sub-clause (3) has 
been found to be necessary in order to enable 
the factory management to avail itself of 
other exemptions that may be given. Sub¬ 
clause (4) provides for the fixing of absolute 
limits to overtime, a matter now covered by 
rules under the Adt. Sub-clause (5) em¬ 
bodies a recommendation of the Labour 
Commission and is designed to ensure ^at 
exemptions and the conditions upon which 
they are granted are reviewed at intervals 
of not less than three years.—Objects and 

Reasons. ^ 

Report of select coMMirrEE. We have 

added a power which seems cl^rly 

sary to exempt workers specified in item \d) 

of sub-clause (2) from the provisions fixing 

a weekly maximum of hours of work. 

Under the clause as it previously stood it 

\vpuld have been impossible to permit a 


.worker in a continuous process factory to 
stay on after his 56 hours if his relief failed 
to appear promptly. We have omitted refer¬ 
ence to m^imum limits for daily hours of 
work in sub-clause (4), as the weekly limita- 
tion on hours should give adequate protec- 

concluding words of sub-clause 
(5) and of clause 45 (3) have been omitted 
so as to make it possible to bring rules into 

'fhem”^^°"' specified in 

Sec. 43 ( 2 ) (d).—Exemption of a factory 

PJ’?visions of S. 37, under rules made 
under this cl^ause, does not operate as exemp- 

therefore, several hands are 
found working at a time shown as period of 
rest m the notice displayed under S. 39 
(1), there is clear breach of terms of S. 42, 
ar^ an offence under S 60 (b) (i) is com- 
mitted. Exemption from provisions of 
b. 37 IS no valid defence. I.L.R 1017 Rom 

175=38 Bom.L.R. 1181=38 Cr.L. I fw®' 

provisions of R. il2 (c) 
(5) (1) and R. 112 (c) (5) (iU) are njt 

of sub R the provisions 

of sub-R 5 (m) are observed it is not neces¬ 
sary 'to observe the requirements of sub R % 

W R- of Bihar and Orissa Fac 

tory Rules framed undler S. 43 of the 
tories Act The word “or” occirrhagbe Jeen 
one sub-clause and another in R 11 ? r ? 
cannot be interpreted in such a wav a. 
the sub-rules alternative. 1938 W N ^3 
=40 Cr.L.J. 160=A.I.R. 1939 
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(/) of workers engaged in a manufacturing process which cannot be 
carried on except during fixed seasons—from the provisions of section 35; 

(g) of workers engaged in a manufacturing process which cannot be 

carried on except at times dependent on the irregular action of natural forces_ 

from the provisions of section 35 and section 37; and 

(h) of workers engaged in engine-rooms or boiler-houses—from the pro¬ 
visions of section 35. 

(3) Rules made under sub-section (2) providing for any exemption may 
also provide for any conseciuential exemption from the provisions of sections 39 
and 40 which the Provincial Government may deem to be expedient, subject to 
such conditions as it may impose. 

(4) In making rules under this section the Provincial Government shall 
prescribe the maximum limits for the weekly hours of work for all classes of 
workers^ and any exemption given, other than an exemption under clause (a) 
of sub-section (2), shall be subject to such limits. 

(5) Rules made under this section shall remain in force for not more 
than three years. 


44. [Cf. Old Act, section 30 (2).] (1) Where the Provincial Govern¬ 

ment is satisfied that, owing to the nature of the work 

Power to make orders ex- carried on or to other circumstances, it is unreason- 
emoting from restrictions. • i ^ • ...u ^ ..1 • j 1 ^ 

able to require that the periods of work of any adult 
workers in any factory or class of factories should be fixed beforehand, it may, 
by written order, relax or modify the provisions of sections 39 and 40 in respect 
of such workers to such extent and in such manner as it may think fi.t, and sub¬ 
ject to such conditions as it may deem expedient to ensure control over 
periods of work. 


(2) The Provincial Government, or subject to the control of the Provin¬ 
cial Government the Chief Inspector, may, by written order, exempt, on such 
conditions as it or he may deem expedient, any or all of the adult workers in 
any factory, or group or class of factories, from any or all of the provisions of 
sections 34, 35, 36, 37,38, 39 and 40, on the ground that the exemption is requir¬ 
ed to enable the factory or factories to deal with an exceptional press 
of work. 


(3) Any exemption given under sub-section (2) in respect of weekly 
hours of work shall be subject to the maximum limits prescribed under sub¬ 
section (4) of section 43. 

(4) An order under sub-section (2) shall remain in force for such 
period as it may specify, but in no case for more than two months from the 
date on which notice thereof is given to the manager of the factory. 

45. [Cf. Old Act sections 24, 51 (2) and 32-A.] The provisions of 

this Chapter shall, in their application to women wor- 

the employment of women. f . . • . 

_lurther restrictions, namely:— _ 


NOTES. 

Sec. 44.—“This provides for certain 
exemption which cannot suitably be made by 
rules. Sub-clause (1) is designed to meet 
the case of those factories where the fixing 
of hours beforehand would impose an un¬ 
reasonable limitation on the working of the 
factory: for example, there are factories 
where work comes in at unexpected times 
^d has to be done with extreme edpedition. 
Sub-clause (2) is based on old S. 30 (2), 
but it is proposed that the power to grant 
^emptions should be exercised by the Chief 
Inspector, subject to the control of the 
Local Government. Sub-clauses (3) and (4) 


are designed to secure that the limits pre¬ 
scribed by Local Governments for overtime 
apply to such exemptions and that they do 
not remain in force for an unreasonable 
period.” Objects and Reasons. 

Recort of Select Committee.— “We hav* 

extended to the Local Government we 
power given by sub-clause (2) to the 
Inspector. The change in sub-clause (d; 
is consequential on the omission made m 
clause 43 (4)”, . 

Sec. 45.—“Sub-clause ( 1 ) is based onoW 
S. 24 but it is proposed to change from 
5-30 A. M. TO 6 A. M. the hour befort wni^ 
woman may not normally be employed, ifl* 


t 

* 


5. 46] 


The Factories Act (XXV of 1934) . 


2625 


(a) no exemption from the provisions of section 36 may be granted in 
respect of any women; and ^ m 

A Ar - 7 ^° woman shall be allowed to work in a factory except between 6 

A. M. ana / p. m . c ^ 

Provincial Government may, by notification in the 
Official Gazette, in respect ot any class or classes of factories and for the whole 

year or any part of it, vary the limits kid down in clause (b) to any spin of 
thirteen hours between 5 a . m . and 7-30 p. m . : ^ ^ ^ “ 

Provided further that, m respect of any seasonal factory or class of 

seasonal factories in a specified area, the Provincial Government may make rules 

imposing a further restriction by defining the period or periods of the day wSfin 

which women may be allowed to work, such that the period or periods sTdiS 

sha he within the span fixed by clause (b) or under the above proviso and 
shall not be less than ten hours in the aggregate. proviso ana 

(2) The Provincial Government may make rules providing for the exemn- 

where the employment of women beyond the said hoL” neces^ ™ "S 
damage to or deterioration in any raw material ^ n ^ ^^ent 

than thS years.~ not more 

46. [New.] Where a worker works on a shift which extends over mid-' 

provision for ^^all be deemed to be 

provision the period of twenty-four hours beginning when tuch 

u n K 4 . j j ends, and the hours he has -worked after midnight 

shall be counted towards the previous day: tmignt 

Provided that the Provincial Government may, by order in writing direct' 
that in the case of any specified factory or any specified class of workers thereffi 
the ensuing day shall be deemed to be the period of twenty-four hours be^^Sg 


Special 

night-shifts. 


NOTES. 

object is to secure for women a night rest 
of not less than 11 hours, which is the period 
prescribed by the International Convention 
relating to this subject and recommended by 
the Labour Commission. The latter's 
proposal to extend the period within which a 
factory may employ woman to the hours 
between 5 a.m. and 10 p.m- has been strongly 
criticised and is not embodied in the Bill. The 
first proviso is based on oldl sec. 51 (2) and 
the second on a recommendation of the 
Labour Commission. It is applicable only 
to seasonal factories, and is intended to 
enable Local Governments to enforce the 
legal hours in rural factories where repeated 
infringements have shown the necessity for 
further limitation. Its application will not 
reduce the maximum hours for which 
women may work, but will limit further the 
hours within which they may be employed. 
Sub-clause (2) is based on old S. 32-A (6), 
but provides for exemption by rules instead 
of by notification. Sub-clause (3) has the 
same objects as sub-clause (5) of clause 43”. 
—Objects and Reasons. 

Ginning Factories, —All that the law 
authorises the Inspector to do in the case 
of a ginning factory is to express his 
opinion and not to issue orders. The 
Inspector has no right to issue a general 
prohibition against the employment of 

CC-M.—329 


women at night without going into the 

SHU-”" -t?: 3 § 

sisM’? “«“">of “g 

night, has It'Senf Jo be^xmpted^T'^^ 

IS "‘hid,'’"*!'IS* 

pus process factories and we have the^^fnrZ 
inserted a proviso enabling the week to h#* 
reckoned from the beginning instead of fh#>- 
end of the final night shift.'' ^ 

Powers of Inspector.—^A n owner of 
factor IS prohibited from employing ^omen 

for night work except with th/onin^^^^ 
the Inspector of Factories anH on 
so, is guilty of an Sgement if 
But the Inspector has no right to 
general prohibition against the pm i ^ 
of women on night duty 10 a 

Cr.L.J. 369=61 I.C ^5 ^^3=22 
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when such shift begins and that the hours worked before midnight shall be 
counted towards the ensuing day. 

47. [C/. Old Act, section 31.] (1) Where a 

Extra pay for overtintt. ^^orker in any factory works for more than sixty 
hours in any week, 

or where a worker in a factory other than a seasonal factory works for 
more than ten hours in any day, 

he shall be entitled in respect of the overtime worked to pay at the rate of one- 
and-a-half times his ordinary rate of pay. 

(2) Where a worker in a factory other than a seasonal factory works for 
more hours in any week than are permitted under section 34, he shall be entitled, 
in respect of the overtime worked excluding any overtime in respect of which 
he is entitled to extra pay under sub-section (1), to pay at the rate of one-and- 
a-quarter times his ordinary rate of pay. 

(3) Where any workers are paid on a piece rate basis, the Provincial 
Government in consultation with the industry concerned may, for the purposes of 
this section, fix time rates as nearly as possible equivalent to the average rate of 
earnings of those workers, and the rates so fixed shall be deemed to be the 
ordinary rates of pay of those workers for the purposes of this section. 

(4) The Provincial Government may prescribe the registers that shall be 
maintained in a factory for the purpose of securing compliance with the provi¬ 
sions of this section. 


Restriction 

employment. 


48. No adult worker shall be allowed to work in 
on double ^ny factory on any day on which ht has already been 

working in any other factory, save in such circum¬ 
stances as may be prescribed. 

49. The Provincial Government may make rules providing that in any 

specified class or classes of factories work shall not be 
Control of overlapping carried on by a system of shifts so arranged that more 

than one relay of workers is engaged in work of the 
same kind at the same time, save with the permission of the Provincial Govern¬ 
ment and subject to such conditions as it may impose, either generally or in the 
case of any particular factory. 

CHAPTER V. 

Special Provisions for Adolscents and Children. 


shifts. 


Prohibition of employ¬ 
ment of young children. 


50. [C/. section 62, Eng. Act.]' No child who 

has not completed his twelfth year shall be allowed to 
work in any factory. 


Non-adult workers to 
carry tokens giving refer¬ 
ence to certificates of fit¬ 
ness. 


51. [C/. sections 62 and 63, Eng. Act.] No 

child who has completed his twelfth year and no 
adolescent shall be allowed to work in any factory 
unless— 



NOTES. 

Sec. 47.—“Sub-cIs. (1) and (2) replace 
old S. 31 and embody the Labour Commis¬ 
sion’s recommendation that work in excess of 
60 hours in the week should! be paid at the 
rate of time and a half. It is proposed to 
make similar provision for work done in ex¬ 
cess of the daily limit of hours in a non- 
s^sonal factory and, in sub-cl. (3), to pro¬ 
vide for similar payment for all work done 
by virtue of an exemption from the weekly 
holiday ”.—Objects otwf Reasotis. 

of Select Committee.— “The small 


change in sub-cl. (2) ^presses 
rately the intention of this provision. Wcmw 
omitted sub-cl. (3) of the clause as tt stooo 
in the Bill when introduced, on the 
that payment at overtime rates is not jusu 
ed when the worker gets a holiday w tx- 
change for the Sunday, or substituted nay. 
We have added a provision dealing w 
rates of overtime pay for workers pwd 
piece-rate basis, and have provided for 
maintenance of registers to serve as a cfl 
on the operation of the provisions for pay 

ment of overtime pay". 
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A u fitness granted to him under section 52 is in the 

custody of the manager of the factory, and ^ 

crtilic®. » «««'"« to such 

52, IC/. sections 63 to 67, Eng Act.) (1) A certifying surgeon shall, on 

Certificates of fitness. application of any young person who wishes to 

in the yscribed'?dm,”i. may grant to such person, 

fied Jt“’such"p™“hds ted™\ddrtf vca? Sat “ f 

prescribed phys^ standards (ff any,. anTZ\j“s\f *'' 

(6) a certificate of fitness to work in a factory as an aH,,^ Ir ^ ' a- 

“k't' :“ftctd'.?.°” *■“ « «• ‘or^ul, tys 

sect.o„'d^,i,,“dti%tzTthrito,r^^^ “I'nTferr ‘t 

capacity stated therein in a factory. the 

section'd!, 

kind requested, or revokes a certificate, he shall, if so reauesterf hnr 
who^could have applied for the certificate, state his reasons in writing so 

53. [ C/. Ss. 63-67, Eng ^Act ] (1) An adolescent who has been granted 

Effect of certificate grant- uXSse^ of Vo 

ed to adolescent. clause (i) of sub-section (2) of section 52 and 

who, while at work in a factory carries a • • 

reference to the certificate shall be deemed to be an addt for all thf n 
of Chapter IV. ^ “e purposes 

(2) An adolescent who has not been granted a rprtifirtot..’ ' ' 

work in a factory as an adult, under sub-section (2, of section 52 shalT^* 7 

wthtstanding his age, be deemed to be a clild forThe” “iS’df S 

M. ira.oids.a'co.s'Ymtd'f*® 

also Ss. 23-30 of the Eng. Act 1 n'l No rliUri' u ii 

be allowed to work in f fartotj fir'ltt n" 
hours in any day. “ 

(2) The hours of work of a child shall be so arranged that tbp,r cT,,ii . 
spread over more than seven-and-a-half hours in any day ^ 


Act. 

11^ I > 

I 

Restrictions on the work¬ 
ing hours of a child. 


NOTES. 

Sec. 52: Madras Amendment. —For sub- 
S. (1) of S. 52 of the Faqtories Act, 1934, 
the following sub-section shall be substituted 
namely:—“(1) A certifying surgeon shall, on 
the application of any young person or his 
parent or guardian accompanied by a docu¬ 
ment signed by the manager of a factory 
that such person will be employed therein if 
certifiodi to be fit for work in a factory, or on 
the application of the manager of the factory 
in which any young person wishes to work, 
examine such person and ascertain his fitness 
for work in a factory.'^ (Madras Act VI 
of 1941). 

Sec. 52: Repoot of Select Committed.— 


The Changes in sub-cls. (2) and (3) are de 

certificates' 

relate to factory work generally and not to 
work m a particular factory. i^ th^ 

1167=11934 Bom. 43. Where chLV'^'^' 
employed for purposes of soSg”"olLT 
nuts m a y^d close to a room whfr/maV 
nery for decortication of ground 
used. Held, that the childrln S^mnlov' 

267=1927 Mad. 345=52 
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(3) No child shall be allowed to work in a factory except between 

6 A i\r. and 7 p .m.: ( 

PnA'ided that the Provincial Government may. by notification in the 

Otiicial (iazettc. in respect of any class or classes of factories and for the whole 

year or any part of it, vary these limits to any span of thirteen hours between 

5 A . M . and 7-30 p. M . 

(4) The provisions of section 35 shall apply also to child workers, but 
no exemption from the provisions of that section may be granted in respect 

of any child. | 

(5) No child shall be allowed to work in any factory on any day on 

which he has already been working in another factory. 

55. [Cf, S. 32. Eng. Act. ] (1) There shall be displayed and correctly main¬ 
tained in every factory, in accordance with the provi- 
Notice of Periods for sions of sub-section (2) of section 76, a Notice of 
Work for Children. Periods for Work for Children, showing clearly the 

periods within which children may be required to work. 

(2) The periods shown in the Notice required by sub-section (1) shall be 
fixed beforehand in accordance with the method laid down for adults in section 
39 and shall be such that children working for those periods would not be wor¬ 
king in contravention of section 54. 

(3) The provisions of section 40 shall apply also to the Notice of Periods 
for Work for Children. 

(4) The Provincial Government may make rules prescribing forms for 
the Notice of Periods for Work for Children and the manner in which it shall 
be maintained. 

56. [Cf, Ss. 39-41, supra.] (1) The manager 

Register of Child Work- q( every factory in which children are employed shall 

maintain a Register of Child Workers showing— 

(a) the name of each child worker in the factory. 

(b) the nature of his work, 

(c) the group, if any, in which he is included, 

(d) where his group works on shifts, the relay to which he is allotted, 
{e) the number of his certificate of fitness granted under section 52, and 
(/) such other particulars as may be prescribed. 

(2) The Provincial Government may make rules prescribing the form of 
the Register of Child Workers, the manner in which it shall be maintained, and 
the period for which it shall be preserved. 

57. [Cf. S. 32, Eng. Act.] No child shall be allowed to work otherwise 

than in accordance with the notice of Periods for 

Hours of work to corres- Work for Children displayed under sub-section (1) 

^ of section 55 and the entries made beforehand 

against his name in the Register of Child Workers 
maintained under sub-section (1) of section 56. 

Power to require mccli- 58. [l^ide S. 8-A of the Old Act.] Where an 

cal examination. Inspector is of opinion— 

(a) that any person working in a factory without a certificate of fitness 

is a child or an adolescent, or ^ . 

(b) that a child or adolescent working in a factory with a certificate is 
no longer fit to work in the capacity stated therein, 

he may serve on the manager of the factory a notice requiring that su<A 
person, or that such child or adolescent, as the case may be, shall be examine 


ers 


with 
Register. 


NOTES. 

Secs. 55 and 56: Report ok Select Com- 
Mi'iTFj:.—“The re-draft of these clauses fol¬ 
lows the lines adopted in our re-draft of 


cl s. 39 and 40”. The reason for the 
of this section is the same as is given 
S. 42. See Statement of Objects and Kea 

sons). 
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nf ^ practitioner authorised under sub-section (2) 

of section 12, and such person, child or adolescent shall not, if the Insoector 
so directs, be allowed to work m any factory until he has been so examined 

tTe case mly b?”‘ ^ certificate of fitness, or a fresh certificate of fitness, as 

Power to make rules. „ [G/. S. 126, Eng. Act.] The Provincial 

uovemment may make rules— 

section'st 

Sttl S'Syp&ater® 

adolescSs r"""'”' "" >>' >““»i ty children and 

(c) regulating the procedure of certifying sursfeons under thi<! 
and specifying other duties which they may be required to oerform in mn ' 
w,.h ,h. en,plo,™e„, children and adolescenrin faCorie^Tn” “ 

(rf) providing for any other matter which may be expedient in nrrier tn 

give effect to the provisions of this Chapter. ^ expeaient in order to 

^CHAPTER VA. 

Small Factories. 

59-A (1) In this Act, unless there is anything repugnant in the subject 

Small factories. or context, small factory” means any premises includ- 

, precincts thereof whereon ten or more but 

less than twenty workers are working or were working on any day of the ore 

ceding SIX months, and in any part of which a manufacturing process is beimr 

carried on with the aid of power, or is ordinarily so carried on, but does not 

include a mine subject to the operation of the Indian Mines Act 1923- 

. Provided that the Provincial Government may by notification in the 

Official Gazette, declare any premises to be a small factory, notwithstanding that 

less than ten workers are working thereon, if such premises would otherwise 
be a small factory. ■ 

(2) For the purposes of this Chapter an adolescent holding a certi 
cate granted under this Act to work as an adult shall be deemed to be an aduh 

59-B. (1) All the provisions of this Act, except clause (i) of section 9 

sections 4, 5, 6 and 7; sub-section (1) and fi) of 
section 14 sections IS, 21, 22 and 25, sub-sections (1) , 
(2) and (3) of section 33 and Chapter IV shall apply 
to, and m relation to, all small factories wherein any 
worker who is not or is not deemed to be, an adult is 
employed; and m the provisions hereby made so applicable eveiy reference to 
a factory shall be deemed to include, so far as may be, a reference to a small 
factory. 

(2) The aforesaid provisions shall cease to apply to a small factory on 
the expiry of six months from the receipt by the Inspector of a notice in writ¬ 
ing from the occupier that he has ceased to employ therein any worker who is 
not, or is not deemed to be, an adult, unless any such worker is employed 
therein on any day of the said six months: ^ 

Provided that if any such worker is thereafter employed in the small 
factory, the said provisions of this Act shall again apply thereto. 

59-C. The provisions of this Chapter shall he m 

Certain other provisions addition to, and not in derogation of the 
of law not barred. of the Employment of Children Act ’lOT» 

leg. ref. 

* Chap. V-A, inserttd by Act XVTI of 1940. 


Certain provisions of this 
Act to apply to small facto- 
nes wherein child labour is 
employed. 
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CHAPTER VI. 

Penalties and Procedure. 

rcnalty for contraven- 60. \Cf. Ss. 135-138, Eng. Act and Ss. 41 to 
tion^ of Act and ruicc. 44-A of the old Act ] If in any factory — 

(a) there is any contravention— 

fil of any of the provisions of sections 13 to 29 inclusive, or 

fii) of any order made under any of the said sections, or 

flii) of any of the said sections. read with rules made in pursuance 
thereof under clause (a) of section 32. or 

fiv') of any rule made under any of the said sections or under clause (6), 
clause (c). or clause (g) of section 32 or section 33, or 

NOTES. ncrupier and manager is irrespective of the 

Sects. 60 to 69.—These embody with fact as ’to which of the two had committed 
the necessary consequential additions, sees. 41 the offence. The duty to inform the authori- 
to 44-A of the Old Act. Sec. 43-A which tv under the Act is laid on the manager. It 
provided for the grant of compensation to is therefore primarily the manager who is 
iniured workers out of fines has been omit- to he supposed to have contravened his pro- 
ted, as adequate provision has been made by vision of the Act. but both the occupier and 
the Workmen's Compensation Act. (Ob- manager are made responsible jointlv and 
jeers and Reasons) . severally for this contravention. 31 Cr.L. 

Report of Committee.—“W e have T. 869 (2) = \2S T.C. 380 f2)—1930Lah. 658. 

re-cast in a more succinct form the list of See also 55 Bom. 366'=32 Cr.L.J. 1063=33 
offences contained in the clause. We have Bom.T..R. 309. Sec also Report of Select 
also provided both here and in cl. 65 that Committc. The w'ord “occupier” denotes a 
where the manager and occupier were held person who is either a proprietor or other- 
jointly responsible for the breach of the law. wise entitled to be in possession of the fac- 
the combined penalty shall not be in excess tory and control its working. He may or 
of the maximum penalty that might be inflic- mav not actually occupy the building and 
ted on either of them.” even if he carries on the work through an 

Sec. 60: Construction of Sextion.—T he agent he does not cease to be the occupier, 
section is penal one, it ought to be constru- He cannot therefore he any one who is^ a 
ed s+rictly. The occupier and manager both mere servant charged with specific duties 
or either of them can be required to pay a either in regard to the control of the machi- 
fine which mav extend to Rs. 200 (now nerv, workmen or office. A mnkaddam iS 
Rs. 500) but between the two thev cannot reallv a foreman of the operatives and a 
be required to pay any sum exceeding that servant of the factory. He is neither a 
limit for each offence. (45 Bom. 220=1921 managing agent nor a person authorised to 
Bom. 322). See now the change in the pre- represent the occupier. He cannot thcref^c 
sent Code explained in the Report of the he regarded as an occupier or manager. He 
Select Committee. See also sec. 65, infra, cannot be tried jointly with the manager for 
Factory Act should be properly enforced an offence under sec. 41 (a) of the old Art 
for protection of workmen, but on the other but can be tried under S. 42 (1) 
hand one must also bear in mind that the complaint of the manager. 34Cr.L.T.821— 

employer’s position has to be considered too. 29 Nag.L.R. 72=1932 Nag. 100. 

It may be that without any negligence on than one person is unlawfully employed the 
their part defects will exist in their factories, manager and agent are liable for as many 
hut if thev are to be proceeded against in a offences as there are persons so employed. 
Criminal Court for alleged negligence then 45 Bom. 220=1921 Bom. 322. 
it would seem only fair that the matter Omitting to fence Engine within iW 
should be clearly brought home to them. 26 mises. —The manager of the concern is liable 
Bom.L.R. 1245=26 Cr.L..T. 482=1925 Bom. to be prosecuted for not properly f^emg 
143. The Act is a special Art, and the the engine found in the premises. 31 Lr. 
absence of definite evidence to show that a J. 1094=32 Bom.L.R. 329=1930 Bom. 10 . 
boy seven or 8 years old. was employed or Practice anp Procedure.—\^ ere tn 
allowed to work in contravention of the pro- manager is prosecuted under sec. 60 (ol 
visions of the Act, a conviction under the read with sec. 42 for allowing work to w 
Act is illegal. 49 I.C. 860=20 Cr.L. J. 236= done beyond the prescribed period it is n 
17 A.L.J. 223, defence to plead that the accused arted n 

Liability of ’MIanager ajtd Occupier joint good faith honestly believing in the c 
and several.— The Act provides that both the factory to be correct and that ne i P 
the occupier and manager shall be jointly tected by sec, 81. It is enough in a prosecu 
and severally liable to fine for anv of the tion under the Act to prove Shat the 

offences committed under the Act. This has infringed! the Act or rules under tnen 

joint and several fine imposed on both the and it is not necessary to show that 
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(v) of any condition imposed under sub-section (3) of section 31 or 

(i) any person is allowed to work in contravention-- ’ 

( 1 ) of any of the provisions of sections 34 to 38 inclusive, 42, 45 and 48, 

(ii) of any rule made under any of the said sections, or under section 

ii'lr - “«“'vaa-S J-.S. 

. CO there is any contravention of any of the provisions of sections ^9 fn 
41 inclusive or of any rule made under section 39 section 41 nr 
or of any condition attached to any exemption Prant^d imd^ J sertion 47, 
any modification or relaxation made under section 44, or ^ ^^ction 41 or to 

(d) any person is not paid any extra nav to whirti j j 

the provisions of section 47, or ^ ^ 

{e) any adolescent or child is allowed to work in contmwnf;^^ t 
of the provisions of sections 50, 51. 54, 55 „ 57 anTS or ^7 

if) there is any contravention of section 55 or .sprfinn Ca „ r 

rules made under either of these sections, or under clause (d) of sectiol ?9 

which may extend to five hundred rup^s: punnishable with fine 

Provided that if both the manager and the occupier are convicted th« 

61. ICf. S. 45 of tho old Act and S 143, Eng. Act.) If-any person 

Enhanced penalty in cer- under clauses (b) to (f) inclusivrnf cl 

conviction. an offence involving a contravention 

A • 4 - T'- f P’-ov'S’on, he shall be punishable on the 

second conviction with fine which may extend to seven hundred and fiftv 

rupees and shall not be less than one hundred rupees, and if he is aeain so 

guiltyr shall be punishable on the third or any subsequent conviction with fine 

which may extend to one thousand rupees and shall not be less than two hun 
dred and fifty rupees: 

Provided that for the purposes of this section no cognizance shall be 
taken of any conviction made more than two years before the commission of 
the offence which is being punished. 


NOTES. 

intended to infringe the Act or the rules, 
1938 N.L.T. 217-A.I.R. 1938 Nag. 406. Se^ 
also I.L.R. (1940) Nag. 257. It is not 
necessary that an order or notice from the 
Inspector of Factories should be issued to 
a person, who has not conforme<I to the rules 
made under the Act, before he can be charged 
for any offence under it. It is the duty of 
such person to obey the rules, and in case 
of his disobedience, he becomes liable to 
conviction whether there was any order or 
not from the Inspector, calling upon him to 
o^> the rules. 12 Bom.L.R. 225. See also 
L.B.R. (1893-1900) 407. Management act¬ 
ing in good faith—Launching of prosecution 
as test case—Propriety of. Where the autho¬ 
rities themselves are doubtful about the ^PPh- 
cability of certain provisions of the Act, ouit 
the management act reasonably and shows a 
genuine desire to meet any complaint and to 
rectify irregularities, and there is no absence 


of good faith, the launching of a test case 
m respect of trial and techniLl infrin»s 

C.W.N. 1008=1934 Cal. 

730. Penalties in cases apalnst factory 
owners who are exploiting labour must be 
deterrent, especially in view of the fact that 
detection is frequently avoided. 19 N L T 

2ii/ j. 

Sec. 61: Statement of Objects Atm 

® ’■scommendation 

of the Labour Commission and is designed 
to secure in suitable cases adequate penal- 
jties m the case of repeated offences 

Report of Select Committee. —We hav<. 
provided for a gradWl increase of the oenVl 
ty m the case of repeated offences, and we' 
have limited the operation of the wh.!i» 
clause to offences relating to tL 
o, aapttr. IV „4 V A „ 
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or manaercr. 


Penalty for of)^tnictin^ 
In'^pectnr. 


Provided further that the Court, if it is satisfied that there are excep¬ 
tional ri n iimstances warranting such a course, may, after recording its reasons 
in writing, impose a smaller fine than is required by this section. 

Penalf:- for failure to 62. An occupier of a facpry who fails to give 

irive notice of commence- any notice required by sub-section (1) or sub-section 
moTit of work or of change (2) section 9 shall be punishable with fine which 

may extend to five hundred rupees. 

63. \Cf. S 43, oprAct.] Whoever wilfully obstructs an Inspector in the 

exercise of any power under section 11, or fails to 
produce on demand by an Inspector any registers or 
other documents in his custody kept in pursuance of 
this Act or of anv of the rules made thereunder, or conceals or prevents any 
worker in a factory from appearing before or being examined by an Inspector, 
shall be punishable with fine which may extend to five hundred rupees. 

64. \Cf. S. 41 (/)* Old Act 1 A manager of a factory who fails to give 

notice of an accident as required under section 30 
shall be punishable with fine which may extend to five 
hundred rupees. 

\Cf S 41, Old Act.] If in respect of any factory any return is not 

furnished as required under section 77, the manager 
Penalty for failure to occupier of the factory shall each be liable to 

ma e returns. which may extend to five hundred rupees: 

Provided that if both the manager and the occupier are convicted, the 
of the fines inflicted shall not exceed tHis amount. 

66. [.S. 43. Old Act. ] Whoever smokes, or uses a naked light or causes or 

permits any such light to be used in the vicinity of 
any inflammable material in a factory shall be punish¬ 
able with fine which may extend to five hundred 
rupees. 

■T'his provision does not extend to the use, in accordance 
with such precautions as may be prescribed, of a naked light in the course of' 
a manufacturing process. 


Penalty for failure to 
give notice of accident.s. 


65. 


Penalty for smoking or 
using naked light in ^■iri^ity 
of inflammable material. 


Exception. 


NOTES. 

Sec, 63. No sort of vicarioiKs responsi¬ 
bility is recognized by this Act in respect of 
offences referred to in this section. Where 
the^ Assistant A'ranager failed to produce 
register on demand by the Inspector, alleg¬ 
ing that the same was witli the Manager 
who had left the office, the Manager cannot 
DC convicted under this section even if he was 
realty hiding himself in the factory in order 
to avoid meeting the Inspector. 41 C W 
N. 740.- 

Ian7 • —’ 930 L. 658: L. B. R. (1803- 
19W) 407 cited under sec. 70, infra. 

Sec. 65: LrAnn.iTY of occupier and 
Manager.* Liability of the occupier and 

^ factory to be sentenced for an 
offence under sec, 41 is joint and several. 
Where, therefore, both are tried jointly for 
an offence under the section they cannot each 
he sentenced to the maximum penalty pro¬ 
vided by the section but their joint liability 

to pay fine should not exceed the m.iximum. 
21 Cr.LJ. 728=58 I.C. 152=45 B. 220=22 
Bom..L.R. 904. See also 10 Bom.L.R. 38= 


7 Cr.L.J. 44. See also notes under sec. 60- 
supra, 

Case>Law uni>er the Old Act. —Separate 
sentences of fine on the occupier and manager 
in one trial under sec. 41 of the Act arc 
illegal. An occupier is the controller for the 
time being of a factory and may be either an 
owner of a lessee or a mortg;\gee with pos¬ 
session. The manager merely carries out the 
occupier’s orders to work the factory. If 
there is no manager, the occupier himself is 
deemed to be the manager (Le RossionoU 

J.). 13 P.R. (Cr.) 191»=45 I.C. 1S9='19 
Cr.]-.J. 495. The manager of a mill who 
employs a number of workmen to work in 
his mill after 7 p.m., is liable to be convic¬ 
ted and sentenced separately in respeqt of 
each such \vorkmen under the provisions of 
see. 41 (a) read with sec. 29 (i) of th® 
Factories Act. {Shah and Havivardf 
53 T.C. 935^:20 Cr.LJ. 837=21 Bom.L.R. 
1059. also 44 B. 88. On this section 
.fr/: also 45 B. 220=1921 B. 322 cited under 

sec. 60, supra. 
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^‘ l^f' S. 139, Eng. Act and S. 44 Old Act.] Whoevei* knowingly 

Penalty for using false ""'f/ or attempts to use, as a certificate granted to him- 
certificate. self under section 52, a certificate granted to another 

P^^son under that section, or who, having procured 
such a certificate, knowingly allow'S it to be used, or an attempt to use it to be 

made by another person, shall be punishable with fine which may extend to 
twenty rupees. 

68. [Cf ■ S. 148, Eng. Act.] If a child works in a factory on any day 

T> u A-r which he has already geen working in another 

permuting ° double emplS- chifd or the per- 

ment of a child. son having custody or control over him, or obtaining 

any direct benefit from! his wages, shall be punishable 
with fine which may extend to. twenty rupees, unless it appears to the Court 

that the child so worked without the consent, connivance or wilful default of 
such parent, guardian or person. 

69. [Cf. S. 41 (1), Old Act.] A manager of a factory who fails to 

Penaty for failure to ^'^Pjay the notice required under sub-section (1) of 
display certain notices. section 76 or by any rule made under this Act> or to 
. . display or maintain any such notice as reouired hv 

sub-section (2) of that section, shall be punishable with fine which may extend 
to five hundred rupees. ^ 

70. [Vide Ss. 140 and 141, Eng. Act] (1) Where the occupier of a 

factory is a firm or other association of individuals, 
Determination of "occu- any one of the individual partners or members thereof 
pier" for purposes of this prosecuted and punished under this Chapter 

Chapter. for anv rkffpnrA + 1 *..._•_ i« ^ 


NOTES. 

Sec. 70: Statement of Objects and 
Reasons. —There is a new section designed! 
to ensure that wherever possible the person 
responsible as occupier is clearly designated. 
(Objects and Reasons). 

Report of Select Committee, —*‘We have 
provided that the member of the firm or 
association to be nominated as occupier of a 
factory must be a resident in British India, 
in order that he may at all times be amena¬ 
ble to control by law." 

Who is occupier—Liability of occupier 
—Old Cares. —The term "occupier” general¬ 
ly means a person who controls the factory! 
or workshop and the work that is done there, 
and includes the owner of the factory. 15 
Bom.L.R. 328=20 I.C. 144=^14 Cr.L.J. 
384. The word 'occupier' denotes a person 
who is either a proprietor dr otherwise en¬ 
titled to be in possession of the factory and 
control its working. He may or may not 
actually occupy the building and even if he 
carries on the work through an agent he does 
not cease to be the occupier. He cannot 
therefore be any one who is a mere servant 
charged with specific d'uties either in regard 
to the control of the machinery, workmen, or 
office. A mukaddam is really a foreman of 
the operatives a.nd servant of the factory. 
He is neither a managing agent nor a person 
Authorised to represent the occupier. He 
cannot therefore be regarded as an occupier 
or manager. He cannot be tried jointly with 
the manager for an offence under sec. 41 (a) 

- 330 


for any offence for which the occupier of the factory 
IS punishable: ^ 

under 

complaint of the manager. 
m I.C. 693=34 Cr.L.J. 821=1933 N. 100. 

The word occupier” in general means a 
person who occupies the factory either by 
himself or his agent. He may be an owner, 
he may be a lessee or even a mere licensee 
but he must have the right to occupy the pro- 

^ managed. 

\ 009—1931 B. 308. Even if the accused, 

who IS the owner of a factory shows that he 

knows noting about the management of the 

fartory ^d that he has left the whole con! 

him for the purpose, he is not free from the 

,0." him by sec. 41 (a) of- 
the Old Act. (Ibid.) Several persons may 

^ occupiers of premises 

within the meaning of the Act for different 

“v^l^ 16:.A.). Per Mathew, L.J., at p. 
217. The proprietor of a factory who lives' 
greater part of the year in a house 
on the factory premises is an occupier for' 
the purposes of the Act. Rat. 901 But 
29 B. 423 ; 7 Bom.L.R. 454 (ronfru) 
The provisions of Factories Act throw upon 
the occupier the responsibility of keeping the 
re.gister. The responsibility is personal -anff 
he cannot get rid of it by saying that C 

delegated the duty to another person rt 
Bom.L.R. 12=9 Cr.L.J. 160=1 I r 

The mere fact that a Municipality'aiid ^e' 
Factory ^vere jointly responsible to “eep a 
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Provided that the firm or association may give notice to the Inspector 
dial it has nominated one of its number who is resident in British India to be 
the occupier of the factor>' for the purposes of this Chapter, and such individual 
shall so long as he is so resident be deemed to be the occupier for the purposes 
of fbis Chapter until further notice cancelling his nomination is received by the 
Inspector or until he ceases to be a partner or member of the firm or association. 

f2) Where the occupier of a factory is a company, any one of the direc¬ 
tors thereof, or. in the case of a private company, any one of the shareholders 
thereof, may be prosecuted and punished under this Chapter for any offence 
for which the occupier of the factory is punishable: 

Provided that the company may give notice to the Inspector that it has 
nominated a director, on in the case of a private company, a shareholder who 
is resident in either case in British India, to be the occupier of the factory for 
the purposes of this Chapter, and such director or shareholder shall so long 
as he is so resident be deemed to be the occupier of the factory for the purpo¬ 
ses of this Chapter until further notice cancelling his nomination is received 
by the Inspector or until he ceases to be a director or shareholder. 

71. fSs 140 and 141. Eng. Act and S. 42, Old Act.'] '(1) Where 

the occupier or manager of a factory is charged with 
an nifence against this Act, he shall be entitled upon 
complaint duly made by him to have any other person 
. . whom be charges as the actual offender brought before 

the Court at the time appointed for the hearing of the charge; and if, after 
the commission of the offence has been proved, the occupier or manager of 
the factory proves to the satisfaction of the Court- 


Exemption of occupier or 
manager from liability in 
certain cases. 


NOTES. 

factory in a cleanly state will not dischan 
the occupier from his liability under Fat 
tories Act. The provision of old sec. 17 
of a highly penal character and must be coi 
strued strictly in favour of the accused. ^ 
C. 454. Though the duty to inform fl 
authority about accident is laid on the man; 
ger by sec. 34 (Old Act), the occupier an 
manager are made jointly and severally re: 
ponsible for the contravention under fh 
clause. 1930L. 658. 3*^^L.B.R (Igc 

— 1900 ) 407 . uo. 

. Scope of section.— By this se( 

tion a prima facie liability is imposed upo 
the occupier or manager or dominus froi 
which, however, he can extricate himseH 
otherwise he remains liable. The scheme c 
the Act is first to find the de facto cmployei 
An information may be laid against tli 
occupier. His wav of escape is provided fc 
by this section. He may set up a defenc 
not unlike the defence of warranty whic 
the seller of food may set up under the Enp 

u Drugs Act. Ho ma 

show that the offence was not committed b 
his fault. To do this he must bring the re; 

the Courr. Ward v. SmW 
(1913) 3 K.B. 154. (Phillimore, I.) 

1918 (Cr.’) = 

ur.L.J. 495.^ This section provides a reme 

tor an occupiei^ or manager who is the vici 

of some other person’s neglect; but he m 

take a certain step to assure the ciilpr 

conviction and not merely attempt to exc 
pate himself. 

Practice anp Procedure.— The structi 


of sec. 42 of the ol’d Factories Act (1911) 
indicates that one proceeding is split up into 
two proceedings; and while the manager or 
occupier is accused of having committed an 
offence under the Act, he is also a complain¬ 
ant on his complaint against the other per¬ 
son or persons he has brought in. In the 
proce^lngs in which the manager or the 
occupier is the complainant he is liable to be 
cross-examined by the other person or per¬ 
sons who has or have been brought before 
the Court on his complaint. This must mean 
that the manager or occupier qua complain¬ 
ant must give evidence himself. There is no 
substance in the obiection that the manager 
or occupier who initially is charged with an 
offence against the Act cannot go into the 
witness-box and give evidence himself, 
because he goes into the witness-box as an 
accused in the case originally started against 
him, but in his own right as a complainant on 
his complaint against the other.person or 
persons whom he has brought in. It is not 
a material irregularity to dispose of the two 
matters by one judgment or to record the 
evidence in the two matters together. 30 Cr. 
T...T. 818=56 C. 40(b=32 C.W.N. 922=1928 
C. 557. Where a complaint is lodged by 
an accused under sec, 71 of the Act, the 
Factory hispector, as complainant xn 
the original complaint, can cross^expnxine 
the accused when he goes into the witness- 
box to prove his own complaint. The effect 
of sec. 71 is that when an occupier 
or manager is charged and the Inspector 
proves that an offence has been com¬ 
mitted, a special statutory defence open to 
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and the execution of this Act, 

hi, knoll.’d^tcotnTifr SlilSr "’' 

£ fhe^were thfconvicted of the offence and shall be liable to the like 
discharged from any lirbilff^'undrjhTs'AcT'^ 

t™ pS n: orr/rri"" 

(a) that the occupier or manager of the factory hac hcp^ dII a., at 

to enforce the execution of this Act, and ^ diligence 

(b) by what person the offence has been committed, and 

(c) that It has been committed without the knowledge, consent or con¬ 
nivance of the occupier or manager, and in contravention of his ordS- 

the Inspector shah proceed against the person whom he believes to be the actual 

manage? ^ occupier ?i^ 

72. [Cf. S. 46, Old Act] If a child over the age of six years is found 
p part of a factory in which children are 

piryrnr“°" is proved, be 

pioymcni. deemed to be working in the factory. 


NOTES. 

the occupier or manager, which such statu¬ 
tory defence involves his lodging complaint 
against a third party which complaint has to 
be heard at the same time as the original 
complaint. The two complaints are both in 
connection with the same offence and must 
be dealt with together. In the interests of 
justice, the Factory Inspector should have 
the right to cross examine a person whom 
he has charged if that person chooses to go 
into the witness-box to set up a statutory 
defence. I.L.R. (1940) Bom, 420=42 
Bom.L.R. 482=1940 Bom. 265. But see 
also 43 C.W.N. 1223. Under S. 71 of the 
Factories Act, the person who claims the 
.exemption from liability on the ground 
that he used due diligence and that another 
person than himself was responsible for 
the offence, has the onus on him to show 
that he comes within the provisions of the 
section. 1938 P.W.N. 903=40 Cr.L.J, 
160=1939 Pat. 163. 

Procedure—Discharge of owner or occu¬ 
pier AND conviction OF ACTUAL OFFENDER ON 
LATTER PLEADING GUILTY—LEGALITY. —If a 

complaint is made by the Inspector of 
Factories against the mpager or occupier 
of a factory charging him with an offence 
under the Factories Act, the latter is entitl- 
ed under S. 71 of that Act to complain 
against the actual offender, and if he does 
so, the actual offender is given notice and 
brought before the Court and the trial pro- 
ceeds as against both persons complained 
against. The carriage of proceedings is 
with the original complainant on whom the 
onus lies of proving that the offence h^ 
been committed. Both parties complained 


-• • cr^^ss examine the 

prosecution witnesses at this stage, and to 

lead evidence to disprove the charge but 
being accused persons they would not be 
entitled to give evidence themselves. If the 
prosecution fails to prove the offence both 
the accused must be acquitted. If the 
offence is proved, the Court should record 
an order to that effect and the manager or 
occupier is guilty under the Act. S. 71 
however, affords him an opportunity of 
escaping liability, provided he can give 
satisfactory proof of the matters set out in 
Cls. (o) and (6) of S. 71 (1). viz., that 

" , H ^ ff j'* 1“®. 'J'fiffence and that the 
actual offender had committed the offence 

without his knowledge. The onus of 

proof, however, is now shifted to the 

manager or occupier and he is entitled to 

call evidence or to give evidence himself. 

The actual offender would be entitled to call 

^idenc^ but not give evidence himself, 

1 he dmerence in procedure being due to 

the fact that the actual offender occupies 

the role only of an accused, whereas the 

occupier or manager at this stage, besides 

being an accused, has to discharge the onus 

of positive proof required by S. 71 (I) (a) 

and (6), and in all probability he alone is 

capable of proving certain facts of which 

1 ," The Crown 

which has initiated the proceedings, and has 

throughout retained the carriage of the 

proceedings, is entitled at this stage to 

cross-examine the occupier or manager if 

he gives evidence, and any witnesses called 

by him in support of his charge, and to call 

rebutting evidence. The Magistrate has 

no power to convict the actual offender or 
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73. \Cf. S. 147, Eng. Act and S. 47, Old Act.] (1) When an act or 
„ . omission would, if a person were under or over a 

.\Kenre as to ajrt . certain age, be an offence punishable under this Act, 

and such person is in the opinion of the Court apparently under or over such 
age, the burden shall be on the accused to prove that such person is not under 
or over such age. 


f2) A declaration in writing by a certifying surgeon relating to a worker 
that he has personally examined him and believes him to be under or over the 
age set forth in such declaration shall, for the purposes of this Act, be admis¬ 
sible as evidence of the age of that worker. 

74. fC/. S. 48, Old Act.] fl) No prosecution under this Act, except a 

prosecution under section 66, shall be instituted 
Cognizance of offences. except by or with the previous sanction of the 

Inspector. 

(2) No Court inferior to that of a Presidency Magistrate or of a Magis¬ 
trate of the first class shall try any offence against this Act or any rule or 
order made thereunder, other than an offence under section 66 or section 67. 

75. \Cf. S. 146, Eng. Act and section 49, Old Act.] No Court shall take 

cogni^^ance of any offence under this Act or any rule 
pro^ecn- Order thereunder, other than an offence under 

^^ection 62 or section 64. unless complaint thereof is 
made within six months of the date on which the offence is alleged to have been 
committed: 


Provided that when the offence consists of disobeying a written order 
made by an Inspector, complaint thereof mav be made within twelve months of 
the date on which the offence is alleged to have been committed. 


CHAPTER VII. 
Supplemental. 


76. [Cf. S. 128, Eng. Act and section 36, cl. (1), Old Act.] (1) In 

addition to the notices required to be displayed in any 
tices^^ factory no- factory by this Act or the rules made thereunder, 

there shall be displayed in every factory a notice con¬ 
taining such abstracts of this Act and of the rules made thereunder in English 
and in the vernacular of the majority of the workers, as the Provincial Govern¬ 
ment mav prescribe. 

(2) All notices required to be displayed in a factory shall be displayed 
at some conspicuous place at or near the main entrance to the factory, and sfiaH 
be maintained in a clean and legible condition. 

77. \Cf. S. 37, Old Act.] The ^[Provincial Government] may make rules 

f r. • . requiring occupiers or managers of factories to sub- 

Gov°emmcnt°to mlkTrulS I"*”':""' "^c^ional or periodical, as ^ay in 

''I its I opinion be required for the purposes of this Aci. 


LEG. REF. 

’ Substitutprl for Governor-General in 
Cotmcil' by A.O., 1037, 

2 Substituted by A.O,, for “his’k 

NOTES. 

discharge the occupier or manager until the 

proof envisaged by S. 7l (I) (a) and (h) 

IS before him, although the former pleads 

charge against him. T.L.R. 

p^) 1 Cal. 120=43 C.W.N. 1223=1939 
Cal. 724. 

OF THE Select Commi i- 
TEE.— We have extended the period of 
hmitatiorr in the case of an offence com¬ 


mitted in disobedience of written order of 
an inspector, as offences of the character 
frequently fail to come to light within six 
montlis of their commission”. 

Sec. 76. —It is no offence, where an 
employer is being prosecuted for suppb’inS 
incorrect particulars to show that the worK- 
men could easily have ascertained their 

falsity. (Nussev v. (1894) 5c 

J.P.'735). ■ , , 

Sec. 77.— The rules framed under the 
Factories Act do not require that a pjac^ 
Tike a pit containing hot water,^ for silung 
wood in a rice factory, which *•,- 

the purposes of the factory, snoula o 


s. 2], The Factories (Madras Amenment) Act (VI of 1941 ). 263? 


Control of rules made b> 
Local Governments. 

79. 


78. 


'[****]. 

[Cf. Ss. 39 and 40, Old Act.] (1) All rules made under this Act shall 

Publication of rules. be subject to the condition of previous publication, 

07 r 1 ^ specified under clause (3) of 

section 23 of the General Clauses Act, 1897, shall not be less than three months 

rom the date on which the draft of the proposed rules was published. 

(2) All such rules shall be published in n * * i 

Gazette ^ / *] and shall, unless some later date is appLted Tome 

into force on the date of such publication. 


Application 

factories. 


to Crown 


Protection to persons 
acting under this Act. 

Repeal and savings. 


80 [Cf. S. 150, Eng. Act.] This Act shall 
apply to factories belonging to the Crown. 

No suit, prosecution 
or other legal proceeding shall lie against any person 

for anything which is in good faith done or intended 
to be done under this Act. 

82. [Repealed by Act XX of 1937.] 


♦ 

SCHEDULE —{Repealed by Act XX of 1937.) 

THE FACTORIES (MADRAS AMENDMENT) ACT (VI OF 1941) 

[9th February, 1941. 

An Act further to amend the Factories Act. 1934, in its application to the 

Province of Madras. 

Whereas it is expedient further to amend the Factories Act 1934 in 
its application to the Province of Madras, for the purpose hereinafter appearing- 

And Whereas the Governor of Madras has, by a Proclamation under 
section 93 of the Government of India Act, 1935, assumed to himself all powers 
vested by or under the said Act in the Provincial Legislature; 

Now, therefore, in exercise of the powers so assumed to himself the 
Governor is pleased to enact as follows:— ’ 

The Factories 

(Madras Amendment) Act, 1941. 

2. For sub-section (1) of section 52 of the 

Factories Act, 1934, the following sub-section shall 
be substituted, namely:— 

“(1) A certifying surgeon shall, on the application of any young person 
or his parent or guardi an accompanied by a documeri t signed by the manager of 

LEG. REF. ■ 

’ S. 78 omitted by A.O. 1937. 

. 2 Words ‘the Gazette of India or and as 
the case may be’ omitted by ibid. 

NOTES. 

fenced in such manner as to be completely 
unapproachable. It is sufficient if it is 
fenced in such a way that nobody would 
cross that way and fall into the pit by acci¬ 
dent. Where the pit, which contained hot 
water and into which an employee in the 
factory fell and was fatally scaled was 
fenced on three sides but the f^ourth si^de 
was left open for approach and did not 
ordinarily contain very hot or other injuri¬ 
ous substance. Held, .that the manager 
was not liable to be convicted for not observ¬ 
ing R, 72 (1) of the Rules framed under 


Short title. 


Amendment of S. 

Act XXV of 1934 


52. 


the Factories Act and for failing to fence 
the pit, because, firstly, the pit was fenced 
and secondly, it was not a pit which ordi¬ 
narily contained any hot or injurious sub¬ 
stance. 1939 Pat. 46=20 Pat L T O'!— 
1939 P.W.N. 133. 95- 

Sec. 79: Report of the Select Com¬ 
mittee — We have separated these provi¬ 
sions from the preceding clause and have 
provided that rubles made by the Govern- 
ment of India shall also be subject to the 
condition of prior publication”. 

Sec. 81.—-This section does not applv to 
a manager; it was inserted, primarilyjf not 

entirely for the benefit of the inqnpf-iiniT 
staff It cannot be said that the manage? 
IS acting under the Act. 1938 N L T fi7 
=1938 Nag. 406. 
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a factory that such person will be employed therein if certified to be fit for work 
in a factory, or on the application ot the manager of the factory in which any 
young person wishes to work, examine such person and ascertain his fitness for 
work in a factory." 


THE FATAL ACCIDENTS ACT (XIII OF 1855)^ 


Year. 

No. 

Short title- 

1 

Amendments. 

1855 

f 

XIII 

The Indian Fatal Accidents 
Act, 1855. 

Repealed 

1 

in part, IX of 1871; X of 1914. 

4 


Short title given, Act XIV of 1897. 

Rep. in pt.. Act IX of 1871. 

Ss. 1, 4 rep. in pt., Act X of 1914. 

Declared in force— 

Throughout B. I., except as regards the. Scheduled Districts, Acft XV of 1874, 
S. 3; in the Santal I’arganas, Keg. Ill of 1872, S. 3 as amended by Reg. Ill of 1899, S. 3; 
in the Angul District, Reg. Ill of 1913, S. 3; in Upper Burma (except the Shan 
States), Act XIII of 1898, S. 4. 


[27ih March, 1855. 

An Act to provide compensation to families for loss occasioned by the deatH ofy 
a person earned by actionable wrong. 

Whereas no action or suit is now maintainable in any Court against a 

person who, by his wrongful act, neglect or default 
may have caused the death of another person; and it 
is often-times right and expedient that the wrong-doer in such case should be 

for the injury so caused by him; It is enacted as 


Preamble. 




answerable in damages 
follows:— 


( 


1. Whenever the death of a person shall be caused by wrongful act, neg¬ 
lect or default, and the act, neglect or default is such 
as would (if death had not ensued) have entitled the 
party injured to maintain an action and recover 
damages in respect thereof, the party who would have 
been liable if death had riot ensued shall be liable to 


Suit for compensation to 
the family of a person for 
loss occasioned to it by his 
death by actionable wrong. 


LEG. REF. 

^Short title, “The Indian Fatal Accidents 
Act; 1855”. See the Indian Short Titles Act 
(XIV of 1897). 

Based on the Fatal Accidents Act, 1846 (9 
& 10 Viet., c. 93). 

This Act has been declared to be in force 
in the whole of British India, except as re¬ 
gards the Scheduled Districts, by the Laws 
Local Extent Act, 1874 (XV of 1874), S. 3, 

NOTES. 

Sec. 1.—To establish civil liability under 
the Aa against any person, it must be proved 
either that he actually committed the wrong¬ 
ful act himself, or at least, that he actively 
aided or abetted its commission and so took 
part directly in (fusing it. 16 I.C. 491 =.'117 
P.R. 1912, It is not enough that he knew 
that the Act was likely to be committed or 
that it was committed in the prosecution of 
a common object. {Ibid,) Under Act XHI 


of 1855, in order that damages may be claim¬ 
ed, it is sufficient if a person by his wrong¬ 
ful act, neglect or default shall have causw 
the death of another person. These words 
do not mean that death must be the dirceJt 
result of the injury caused. Damages may 
be claimed where the dteath was due to the 
injury caused by the striking having become 
septic. 144 I.C. 820=34 P.L.R. 656=1933 
L. 770. Where a death is caused by wrongs 
ful act, the right of heirs of deceased to sue 
for damages is governed by iht principle ot 
the Act even where the Act is not 
64 I.C. 311. If a person who has obtamca 
a decree under the Fatal Accidents Act dies 
after decree, his legal representatives are 
entitled to the benefit of the decree. IJ^ 
I.C. 297. The word “representative m the 
Act has not the same meaning as lcg^‘ 
representative” under the Civil Proedure 
Code. It does not mean only executor 0? 

\ 



§. - 1 ] 


A # ^ 

The Fatal Accidents Act (Xllt of 1855). 


im 


L“l“o„Tlh/°de.thTu l;™ “"Se^' P«“" 

amount m law to felon, or other crim” as 


NOTES. 

administrator^ but includes all or any of the 
prsons for whose benefit a suit can be 
brought under the Act. 1935 B. 333=a59 
363—37 Bom.L^R, 410* 

Basis of Compensation.— “No very defi- 
mte rule has been laid down as to how many 
years income should be allowed as compen¬ 
sation to the heirs of the deceased in a suit 
undter the Act. Every thing is to be taken 
mto account, possibility of the earner's death, 
his age and earning capacity for calculating 
the amount of damages. 101 LC. 642=1927 
^. 417. See also 59 M). 403=1936 M. 247 
—VO M.L.J. 115. In asserting the damages 
which have to be awardled in respect of a 
fatal accident many factors have to be con¬ 
sidered in arriving at the amount which the 
claimant or dependent of the deceased is en¬ 
titled to in respect of his or her future 
maintenance,The possibility of his or her early 
death, the possibility of the deceased dying 
from other causes and the possibility of the 
deceased losing the employment on which 
he was engaged and being unemployed. The 
defendant is not entitled to a sum calculated 
on a number of years from the moment of 
her loss. Allowance must also be made for 
the fact that the defendant is receiving a 
lump sum. 1938 Mad. 117=1937 M.W.N. 
921—46 L.W. 452. Assessment of damages 
under the Fatal Accidents Act must neces¬ 
sarily be rough and approximate, but it should 
not be arbitrary or whimsical. The assess¬ 
ment of damages should not be made merely 
with reference to the plaintiff's requirements, 
but where the evidence establishes that the 
plaintiff's requirements were being fairly met 
by the deceased on whom they were depen¬ 
dent, the Court would be justified in assess¬ 
ing the damages on that basis. (1939) 1 
M.L.J. 143=1938 M.W.N. 1241=48 L.W. 
865=1939 Mad. 261. Where a person is 

run over by a motor car and killed on account 
of the negligent -driving of the car, and the 
relatives of the deceased sue for damages 
under the Fatal Accidents Act, the rule is 
that the damages must be fixed solely with 
reference to the pecuniary loss sustained by 
the relatives of the deceased in respect of 
past contributions or in respect of reasonable 
expectation of future pecuniary benefit from 
the deceased. The plaintiffs must adduce 
evidence affording a reasonable basis for the 
ascertainment of the pecuniary loss so inflic¬ 
ted. If no such evidence is adduced and 
there is no proof of pecuniary loss, no com¬ 
pensation can be awarded. 59 M. 402=42 
L.W. 327=1936 M. 247=70 M.L.J. 155. In 
a suit by the heirs of a deceased dying as a 
result of motor accident, for recovery of 
damages under the Fatal Accidents Act, al¬ 
though the deceased is proved to have been 
l^uilty of negligence, nevertheless, the claim in 


the suit will succeed, if the effect of the decea- 
ed s negligence could have been avoided^ 

reasonable care on the part 

Accident' A r/ f “der Fatal 

Coinpany affo;d rg^odtt^sVrta^S 

j."f 

£ S O'”; “S S.T.S; 

96 °Serr"fQu' 

=l926T\f -P?? 

pensation for the loss nf^! . r i * 

.hict u.e b»e6cii'.* Sh"™™ 

Sb..7kiSS'“™? ™ 

..»rce if *5™ 

consideration while asseccint. h ^ 

& ‘ 92 , A, s“aisrfri,'r 

plaintiff in the criS 

defendant shouJd be faken 

tion. 1927 A. 684. In at it f ‘^°“S‘dera- 

under the Act no sentimttal 

are relevant. The olaintifft '^°"®‘derations 

damages because the get higher 

had been due merelttra^ 'I death 

.X1S SEit'iJ' '4r “““ 

of the survivot Th, 

cannot re-marrf S 
widow for the rest of hef life 

lower^ Courfis 

rtasonable. 96 I.C. 278^5^6 A°M»‘ 
High Court would not interfere HtL,‘ 
awarded is sufficient protectiotor V. 
compensation. 96 I C 681— 

Whilst the erectiM t a'wal tr^i 

an uncommon occurrenw ** i® 

and when it does fall ^ exLn'I?" 
be forthcoming from those shouldi 

sible for its repair. Where respon- 

vvnere the owner pfth^ 
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If* * * 1 Every such action or suit shall be for the benefit of the wife, 

husband parcu and child, if any, of the person whose death shall have been so 
caused, and shall be brought by and in the name of the executor, administrator 

or representative of the person deceased, 

and in every such action the Court may give such damages as it may 
think proportioned to the loss Resulting frona such death to the parties respec- 
ivelv for whom and for whose beneht such action shall be brought; ^d the 
amount so recovered, after deducting all costs and expenses, including the costs 
not recovered from the defendant, shall be divided amongst the beforemen- 
tioned parties, or any of them, in such shares as the Court by its judgment or 

decree shall direct. ___ 

looking to tlie members of the family of the 
deceased. 105 P.R. 1915=32 I.C. 18. 
also 70 M.L.J. 155. In a claim for damages 
under the Act the reasonable expectation of 
pecuniary advantage by the relatives remain¬ 
ing alive may be taken into account by a jury 
and damages assessed as the probable pecu¬ 
niary loss thereby occasioned. 69 I.C. 854. 
Landlord and tenant—Dwelling house in a bad 
state of repair—Licence to the privies— 
Privy portion collapsing—Tenant killed— 
Right of heirs to sue for damages. 29 
Bom.L.R. 78. The fact that the deceased in 
some way provoked the quarrel as a result 
of which he died, is immaterial so far as re¬ 
gards the claim for damages under the Act 
is concerned, {ibid.) The test of injury 
under this section, is not the legal liability 
alone, but the reasonable expectation of 
pecuniary advantage by the deceased s re¬ 
maining alive. 112 P.R. 1913=20 I.C. 42:). 
The reasonableness of the expectation is 
largely founded upon a record of pecuniary 
benefit received/ in the past and there must be 
something more than a mere speculation in 

the future. {Ibid.) (16 B. 254, ExpL). 
also 1 A. 60. Nothing can be allowed to the 
survivors as compensation for mental suffer¬ 
ing. .Vec 4 M.L.T. 238 and cases referred 
to therein. 1927 A. 684. Effect of contribu¬ 
tory negligence. Sec 85 P.R. 1894. In esti¬ 
mating the amount of damages to be awardea 
in an action under the Act, the Court 
take into account all the circumstances which 
are material for considering the pecunian^ 

loss sustained. The Court 
matter broadly. 52 C. 602=89 EC. 679” 
1925 C. 893. Deatli caused by neghgence ot 

Railway—Legal representatives—Suit tor 

loss of currency notes in ^ 

deceased—Maintainability. 6 L. 451—901.L. 

1026=1925 L. 636.. ^ . . .. 

Plmnt—Averments in.—A P^^ant in a su 
under the Act has to be very carefully <Irawn 
and should give full particulars of the per¬ 
son or persons for whom or on whose he 
the action has been brought 
nature of the claim in respect of _ 
damages are sought to be rccoT^red. • 

480=38 C. W. N. 520=19^ C- 6SS. T 
also 38 C.W.N. 551=1934 G. 632=59 CX- 
J. 391. Ifallthc persons for whose benen 

the suit should have been brought <. 
plaintiffs and no further action can be brpngi t 


LEG. REF. „ 

The words “And it “c'u"/! 

were repealed by Act X of 1914, Sch. II. 

notes. 

wall fails to carry out the necessary repairs 
which arc required, allowing to get '"‘o ^ 
serious defective condition, he fails to use 
Trdinary care and skill, and is guilty of a 
breach of duty and neglect If as a result 
the wall falls and cause death to persons 
using a public latrine built against the wal 
and adjoining it, the owner of wall is 
liable in damages to the wile, husband or 
children of the persons killed under ^ 1 ot 

the Act. 1937 M.W.N. 921=46 L.W. 452 
=I.L.R. (1938) Mad. 233=1938 Mad. 117. 

Liability for damages under—Motor car— 
Accident causing death— Mortgagee witho 
possession of car not liable he nrt bern^ls 

“owner”. 1933 B. 333=139 EC. 363-37 
Bom.L.R. 410. 

Compensation — Funeral Expenses. 
funeral expenses and expenses allegded W 
have been incurred in the Police Court can 
not be recovered in an acUon under tl^ Act. 

61 C. 480=38 C.W.N. 320=1934 C. 655. 

Who can Institute Suit—Scale of Lom- 
PEN s ation.—" Representative", meaning o t 

5 ^^ 28 M. 479=115 M.L.J. 363. ihe word 

“representative" in the Act has a special 
meaning of its own. It has not the same 
maning as “legal representative in the G. 
P. Code. It means and includes all or any ot 
the persons for whose benefit a suit under the 
Act could be maintained. It is not a sur¬ 
plusage in the case of Europeans and Eura¬ 
sians and where there is no executor or ad¬ 
ministrator, the wife and c^iMren arc entit¬ 
led to maintain‘‘the action. 38 C.W.N. 520 
==;61 C. 480=1934 C. 655. Court has powers 
to divi^ damage claimed and award between 
some only of the parties for whose beneht 
the claim is made. 1922 C. 317. Compensation 
for death caused by railway accident— 
Discretionary with Court in apportioning 
among relatives—Circumstances to be taken 
into consideration — “Child" — Meaning. 22 
I.C. 846=52 P.R. 1914. For purposes of 
awarding compensation under this section a 
son adopted after the death of the deceased 
is not a "child” within the meaning of the 
section {Ibid.) A coparcener of the deceased 
man is not entitled to compensation under 

the Act. Compensation should be awarded 


The Federal Court Act (XXV of 1937). 2641 

Not more than one suit to or suk 

be brought. k* * brought for, and in respect of the same 

subject-matter of complaint ^[* * * *] • 

Provided that, in any such action or suit, the executor, administrator or 

Claim for loss to estate Ind^^ernadeceased may insert a claim for 
may be added. recoveiy any pecuniary loss to the estate of the 

j . . ,. , , deceased occasioned hy such wrongful act nee-lect or 

3. The plaint in any such action or suit shall give a full particular of the 

Plaintiff shall deliver par- whose behalf, 

ticulars, etc. action or suit shall be brought, and of the 

be so.,h. .0 be recovered »' »-'ch da.„,ges shalt 

4. The following words and expressions are intended to have the meaning 

Interpretation clause. eteby assigned to them respectively, so far as such 

. r , . • meanings are not excluded by the context nr ^ 

nature of the subject-matter; that is to say n* * tL wnrd ‘W 

?Sr ‘a°„S°"Sb'c'‘Sdt.“d7arLd'tra^d'jr ."S"di: '-lV“ 


THE FEDERAL COURT ACT (XXV OF 1937). 

An Act to empower the Federal Court to make ruleFft^regXHna^the 
service of processes issued oy the Court. ^ ^ 

Whereas it is expedient to confer upon the Federal Court a supplemental 
power which is necessary lor the purpose of enabling the Cour t more effertiS 

T.Fn RLF entitled to compensation in respect of their 

reasonable expectation of the value of the 

.*5 .deceased which have been 


LEG. REF. 

1 The words “and that every such action 
shall be brought within twelve calendar 
months after the death of .such deceased 
person” were repealed by the Limitation Act 
HY nf i«7n por limitation, see now the 

A y ^ ^ ^ ^ ^ ^ ^ ^ V 


(IX of 1871). For limitation, see r 
Indian Limitation Act (IX of 1908). 

Certain words repealed by Act X of 1914. 

^ Step-faiher and Step-mother are designed¬ 
ly omitted, 

NOTES. 

in respect of the same subject-matter of the 
complaint, the purpose of the Act is served. 
So a suit by the wife and children is in order 
even if it is expressed to be for the benefit 
of the wdfe alone, where the children have 
agreed to forego their claim to compensa¬ 
tion. 61 C. 480=38 C.W.N. 520=1934 C. 
655. Suit for damages against several 
wrong-doers—No joint tort—Joint decree 
against all is justified. See I.L.R. (1939) 
Mad. 306=(1939) 1 M.L.J. 143=1939 M. 
261=i938 M.W.N. 1241. . 

Scale of Costs for Pleader, in case where 
damages are awarded under this Act: see 52 
C. 602=89 I.C. 679=1925 C. 893. 

Secs. 1 and 2.—The cause of action for a 
suit under the Act is the loss resulting to the 
plaintiffs from the death of the deceased; 
and “loss” means the loss of pecuniary bene¬ 
fit which the plaintiffs would have got from 
the deceased if he had not died. The action 
is purely compensatory* and plaintiffs are 

C,CM -331 


lost to them for ever. 1935 B 333-7fRn^ 
L.R. 410=159 I.C. 363 ^^-37 Bom, 

fresh liabilit, 
procedure for enforcing 
the liability under the ordinary law A 

4M=.90 I.C. 1026=1925 L. 636^ The section 
has no application to a suit instituted against 

3- Bt-AtNT—C ontents of—Parti 
cui-ARS.-The plaint in a suit under the^ct 
should not only give full particulars of ^e 
person or persons for whose benefit or on 
whose behalf the suit is brought, but also 
the particulars of the nalftfre of the loss 

-159^'iV^“3M-t7® 1935 B. 333 

l.U. 363—37 Bom.L.R. 410 . The 

failure to give particulars of all the benefi! 

Claries m a suit for a claim under the Fat^ 

Accidents Act is defective in form %a u 

W.N. 551=59 C.L.J. 391=194 ck .37 c?' 
also 61 C. 480=1934 C. 655=^1 
Pauper application for leave to ^ 

tion for leave to file a suit, unde^ the 
Accidents Act, ,n forma pauperis 
does not state the full particulLs nf 
neficiaries as reqlired by S 3 of tSl ^ 

hable to be rejected. 59 C.L.J 394^^934 
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1 p * * 11-very such action or suit shall be for the benefit of the wife, 

husband parent and child, if any, of the person whose death shall have been so 
caused, and shall be brought by and in the name of the executor, administrator 

or representative of the person deceased;, 

and in ever\- such action the Court may give such damages as it may 
think proportioned to the loss i.esulting from such death to the parties respec- 
ivelv for whom and for whose beneht such action shall be brought; and the 
amount so recovered, after deducting all costs and expenses, including the costs 
nm recovered from the defendant, shall be diviaed amongst the beforemen- 
lioned parties, or any of them, in such shares as the Court by its judgment or 

decree shall direct. _____ 


LEG. REF. ^ .. 

The words “And it enacted further that 

were repealed by Act X of 1914, Sch. H- 

NOTES. 

wall fails to carry out the necessary ':epa"‘S 
which are required, allowing to get into a 
serious defective condition, he fails to use 
ordinary care and skill, and is guilty of a 
breach of duty and neglect. If as a result 

the wall falls and cause death t° 
using a public latrine built against the wall 
!J^d adjoining it, the owner of the wall is 
liable in damages to the wife, husband or 
children of the persons killed under ^ 1 ot 

the Act. 1937 M.W.N. 921=46 L.W. 452 
=I.L.R. (1938) Mad. 233=1938 Mad. 117. 

Liability for damages under—Motor car 

Accident causing death-Mortgagee without 

possession of car not kable he not l>«''t8 
“owner”. 1935 B. 333=lo9 I.C. 363-87 

Bom.L.R. 410. 

Compensation — Funeral 
funeral expenses and expenses allegcled to 
have been incurred in the Police Court can¬ 
not be recovered in an action under ll^ Act. 

61 C. 4^40=38 C.W.N. d20=1934 C. 655. 

Who can Institute Suit—Scale of Com¬ 
pensation.—“R epresentative”, meaning of 

28 M. 479=115 M.L.J. 363. ihe word 

“representative” in the Act has a special 
meaning of its own. It has not the same 
maning as “legal representative m the C. 
P. Code. It means and includes all or any ot 
the persons for whose benefit a suit under the 
Act could be maintained. It is not a sur¬ 
plusage in the case of Europeans and Eura¬ 
sians and where there is no executor or ad¬ 
ministrator, the wife and ^hiMren arc entit¬ 
led to maintain *the action. 38 C.W.N. 520 
^1 C. 480=1934 C. 655. Court has powers 
to divide damage claimed and award between 
some only of the parties for whose benefit 
the claim is made. 1922 C 317. Compensation 
for death caused by railway acxidenl 
Discretionary with Court in apportioning 
among relatives—Circumstances to be taken 
into consideration — “Child” — Meamng. 22 
I.C. 846=52 P.R. 1914. For purposes of 
awarding compensation under this section a 
son adopted after the death of the deceased 
is not a “child” within the meaning of the 
section (Ibid.) A coparcener of the deceased 
man is not entitled to compensation under 

the Act. Compensation should be awarded 


looking to tlie members of the family of the 
deceased. 105 P-R. 1915=32 I.C. 18. 
also 70 M.L.J. 155. In a claim for damages 
under the Act the reasonable expectation of 
pecuniary advantage by the relatives remain¬ 
ing alive may be taken into account by a jury 
and damages assessed as the probable pecu¬ 
niary loss thereby occasioned. 69 I.C. 854. 
Landlord and tenant—Dwelling house in a bad 
state of repair—Licence to the privies— 
Privy portion collapsing—Tenant killed— 
Right of heirs to sue for damages. 29 
Bom.L.R. 78. The fact that the deceased in 
some way provoked the quarrel as a result 
of which he died, is immaterial so far as re¬ 
gards the claim for damages under the Act 
is concerned. (Ibid.) The test of injury 
under this section, is not the legal liability 
alone, but the reasonable expectation of 
pecuniary advantage by the deceased s re¬ 
maining alive. 112 P.R. 1913=20 1.0.42:). 
The reasonableness of the expectation is 
largely founded upon a record of pecuniap^ 
benefit received in the past and there must be 
something more than a mere speculation in 
the future. (Ibid.) (16 B. 254, ExpL). 
also 1 A. 60. Nothing can be allowed to the 
survivors as compensation for mental suffer¬ 
ing. Mv 4 M.L.T. 238 and cases referred 
to therein. 1927 A. 684. Effect of contribu¬ 
tory negligence. Sec 85 P.R. 1894. In esti¬ 
mating the amount of damages to be awarded 
in an action under the Act, the Court murt 
take into account all the circumstances which 
arc material for considering the 
loss sustained. The Court must view ^ 

matter broadly. 52 C. 602—89 I*C. 679“ 
1925 C. 893. Deatli caused by negligence oi 

Railway—Legal representatives—Suit tor 

loss of currency notes in po^es^on 
deceased—Maintainability. 6 L. 451—901.G. 
1026=1925 L. 636.. ^ 

Averments in.—A 

under the Act has to be very carefully orawn 
and should give full particulars of the p 
son or persons for whom or on whose b 
the action has been brought and ^ 
nature of the claim in respect of 
damages are sought to be rccowred. • 

480=38 C. W. N. 520='19M C- 655. 
also 38 C.W.N. 551=1934 C. 63^59 C.L. 
J. 391. If all the persons for whose ^ent 
the suit should have been brought are . 
plaintiffs and no further action can be brgng t 
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Not more thar. one suit to or suk T 

be brought. k- brought for, and in respect of the same 

subject-matter of complaint ^[* * * *] • 

Provided that, in any such action or suit, the executor, administrator or 

Claim for loss to estate ^ deceased may insert a claim for 

may be added. recoveiy any pecuniary loss to the estate of the 

, . , , . , deceased occasioned by such wrongful act nee-lect or 

3. The plaint in any such action or suit shall give a full particular of the 

Plaintiff shall deliver par- sucr"ictinn^o'^“"^ 1 
ticulars, etc. action or suit shall be brought, and of the 

be sough, ,0 be recovered "o'”™ of »h.ch damages shall 

4. The following words and expressions are intended to have the meanine 

Interpretation clause. heieby assigned to them respectively, so far as such 

. r 1 , - meanings are not excluded by the context or 

nature of the subject-matter; that is to say n* * *1 tL word 

apply to bodies politic and corporate; and the word “parent” 

^"d grandfather and grandmother; Ind the word Sd" 

;Sf aid s" 4-r„gh«r S-'d-i^Sktcr .„d step. 


THE FEDERAL COURT ACT (XXV OF 1937). 

An Act to empower the Federal Court to make ruleFft^requktina^Ihe 
service of processes issued by the Court. ^ ^ 

Whereas it is expedient to confer upon the Federal Court a supplemental 
power which is necessary lor the purpose of enablin g the Court more eKiS 

T rrn -nr^r^ .•! "* — -- 


LEG. REF, 

^ The words “and that every such action 
shall be brought within twelve calendar 
months after the death of such deceased 
person” were repealed by the Limitation Act 
(IX of 1871). For limitation, see now the 
Indian Limitation Act (IX of 1908). 

2" Certain words repealed by Act X of 1914. 

® Step-father and Step-mother are designed¬ 
ly omitted. 

NOTES. 

in respect of the same subject-matter of the 
complaint, the purpose of the Act is served. 
So a suit by the wife and children is in order 
even if it is expressed to be for the benefit 
of the wife alone, where the children have 
agreed to forego their claim to compensa¬ 
tion. 61 C. 480=38 C.W.N. 520=1934 C. 
655. Suit for damages against several 
wrong-doers—No joint tort—Joint decree 
against all is justified. See I.L.R. (1939) 
Mad. 306=(1939) 1 M.L.J. 143=1939 M. 
261=i938 M.W.N. 1241. . 

Scale of Costs for Pleader, in case where 
damages are awarded under this Act: see 52 
C. 602=89 I.C. 679=1925 C. 893. 

Secs. 1 and 2.—The cause of action for a 
suit under the Act is the loss resulting to the 
plaintiffs from the death of the deceased; 
and “loss” means the loss of pecuniary bene¬ 
fit which the plaintiffs would have got from 
the deceased if he had not died. The action 
is purely compensatory, and plaintiffs are 

C,C,M -331 


entitled o compensation in respect of their 
reasonable expectation of the value of the 
services of the deceased which have be^ 
lost to them for ever. 1935 B 333 —37 Rnm 
L.R. 410=159 I.C. 363 '^'^•^-37 Bom. 

fresh liability 

thi P''°''‘des procedure for enforcing 
the liability under the ordinary law AT® 

401=90 I.C. 1026=1925 L. 636^ Thesecti^ 
has no application to a suit instituted against 

3- Plaint—Contents of—Parti 

The plaint in a suit under the^ct 
should not only give full particulars of (he 
person or persons for whose benefit or on 
whose behalf the suit is brought, but also 
the particulars of the naflfre of the loss 
^r which dam^« are claimed. 1935 B. 333 
i.u. J63-.37 Bom.L.R. 410. The 
failure to give particulars of all the benefi! 
ciar.es m a suit for a claim under the Fat^ 
Accidents Act is defective in form 3S r 
W.N. 551=59 C.L.J. 391=1934 
also 61 C. 480=1934 C. 655=151 
Pauper application for leave to 

tion ior^ye to hie a su^”nde^“th?te 
Accidents Act, ,» forma pauberis 
does not state the full particulLs of 
neficiaries as reqlired by S 

hable to be rejected. 59 C.L.J.% 4 l‘i ^34 
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to exercise the jurisdiction conferred upon it by or under the Government of 
India Act, 1935; Jt is hereby enacted as follows;— 

1. This Act may be called The Federal 
S hort title. Court Act, 1937. 


The Federal Court may make rules for regulating the service of pro¬ 
cesses issued by the Courts including rules requiring 
a High Court from which an appeal has been pre¬ 
ferred to the Federal Court to serve any process 
Issued by the Federal Court in connection with that appeal. 


Tower of Federal Court 
to make rules. 


THE FEDERAL COURT ACT (XXI OF 1941). 

TRKFATORY NOTF: STATEMENT OF OBJECTS AND REASONS.—The 
Government of India (Adaptation of Laws) Order, 1937, added Ss. 111-A and O. 45, 
r. 17 to the Civil Troceure Code thereby made the procedure of Privy Council Appeals 
applicable to Federal Court Appeals. The aforesaid procedure is cumbersome and dilatory, 
meiiat for appc.ils to a Court six tliousajid miles away and should not be applicable to 
a Court of appeal situated in India. Moreover, the addision of these provisions to the 
Civil Procedure Code have derogated from tlie powers of the P'ederal Coure to regulate 
its own practice and procedure imdcr section 214 of the Govcmmaivt of India Act and 
has been commented on unfavourably by the Federal Court in its decision in case No. 15 
of 1939, Laclimeshwar Prasad Shukul v. Basdeo Chaudhury. It is desirable therefore 
both from the points of view of simplifying procedure in Federal Court Appeals and 
restoring to the Federal Court its powers to regulate practice and pocedure 
that the new additions to the Civil Procedure Code should cease to be operative. 
{fort St. Geo. Ga^slte, Fart UI dated IStJi April, 1941 p. 119). 

[26th November, 1941. 

An Act to empower the Federal Court to make rules for regulating the presen¬ 
tation of appeals lying to that Court. 

Whereas it is expedient to empower the Federal Court to make rules for 
regulating the presentation of appeals lying to that Court, and for that purpose 

to repeal those provisions of the Code of Civil Procedure^ 1908, which now 
regulate that matter; 

It is hereby enacted as follows:— 

Short title and commence- 1. (1) This Act may be called The Federal 

Court Act, 1941. 

(2) It shall come into force on such date as the Central Government may, 
by notification in the Official Gazette, appoint. 

Repeal of section 111-A 2. Section 111-A of the Code of Civil Proce- 

of the First Schedule, Act 

V of 1908. Schedule to the said Code shall be omitted. 

3. The Federal Court may, with the approval of the Governor-General in 

his discretion, make rules for regulating the presenta- 
Power of Federal Court prosecution of appeals lying to that Court, 

including rules relating to the furnishing of security 
for costs, the proceedings, if any, to be had in High Courts in connection 
with such appeals, and the preparation and transmission to the Federal Court 
of the records in such appeals. 


to make rules. 


THE INDIAN FINANCE ACT (V OF 1928.) 

[Repealed by Act VIII of 1930.] 


THE INDIAN FINANCE ACT (VI OF 1929.) 

[Repealed by Act XXXII of 1934. Sch. III.] 

NOTES. 3 Fcd.L.J. 67=1940 M. W .N. 1197; 1940 

1938 P.W.N. 582; 1938 P.W.N. 609; F.C. 26. 
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The Finance Act (XV of 1930) 


THE INDIAN FINANCE ACT (XV OF 1930) 

[Amended by Acts XXXII of 1934 and XX of 1937. ] 

Aft Act * X ' [28fA jUdoTchff 1930 

x^ci [ .. to fix rates of income-tax ^ 

he,ebT"eS“eVU%orw“ *’ K is 

“<* F.Tot™ so''" I™'*” 

.a„ ani'L'sSf pfrgS.'as”'"’" 

(3) [Omitted by Act XX of 19371. 

2. [Omitted by Act XX- of 1937], 

3. [Omitted by Act XX of 1937], 

4. Amendment of Schedules II and III to Act VIII of 18Q4 rn -a. j 

by Act XXXII of 1934] ° [Omitted 

4-A. Amendment of Schedule II, Act VIII of 18 Q 4 rn va j i 
XXXII of 1934]. [Omitted by Act 

5. [Omitted by Act XX of 1937]. 

6 . (1) Income-tax for the year beginning on the 1st day of April 1930 

Income-tax and super- shall be charged at the rates specified in Pa A T aV 
tax. the Third Schedule. peunea m Part I of 

(2) The rates of super-tax for the year beeinnina- on tr,aa i . j 
April, 1930, shall, for the purposes of section 55 of the Indian Inn 

1922, be those specified in Part II of the Third Schedule Income-tax Act, 

(3) For the purposes of the Third Schedule, “total 'income’* means total 
incom,e as determined, for the purposes of income-tax or super-tax a« th 

AcT si provisions of the Indian Income-tS 

7. [Omitted by Act XX of 1937.] 

[Omitted by Act XX of 1937.] 

[Omitted by Act XX of 1937.] 

SCHEDULE I. 

[Omitted by Act XXXII of 1934 1 

SCHEDULE 11. 

Schedule to be inserted in the Indian Post OpFirF Ar^r iqq# 

[Omitted! by Act XX of 1937.] ' 

[See section 5.] 

SCHEDULE III. 

[See section 6 .] 

PART I. 

Rates of Income-tax. 

In the case of every individual, Hindu undivided family, un- Rate 

registered firm and other association of individuals not 
being a registered firm or a company— 

When the total income is less than Rs. 2,000. „ 

(2) When the total income is Rs. 2,000 or upwards, but is Five 

less than Rs. 5,000. the rupe 

(3) When the total income is Rs. 5,000 or upwards, but is 
less than Rs. 10,000. 

(4) When the total income is Rs. 10,000 or upwards, but is 
less than Rs, iSjOOO. 

(5) When the total income is Rs. 15,000 or upwards, but is 
less than Rs. 20,000. 

(6) When the total income is Rs. 20,000 or upwards, but is 
less than Rs. 30,000. 

(7) When the total income is Rs. 30,000 or upwards, but is 
less than Rs. 40^000. 


'M i 


8 . 

9. 


A. 


LEG. REF. 

1 Omitted Act XX of 1937; sub-S. 


Six pies in the rupee. 
Nine pies in the rupee. 
Ten pies in the rupee. 

pie 

in the rupee. 

in pies 

in the ruppf, 


(3) 


of S. 1 and Ss. 2: 3. 5 7 q a 771—'— 
emitted by Act XX of *1937 * 
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(8) When the total income is 40,000 or upwards 

B. In the case of every company and registered firm whatever its 

total income. • 

PART II. 

Rates of Super-tax. 

In respect of the excess over fifty thousand rupees of total in¬ 
come— 

(а) in the case of every company 

(i) in respect of the first twenty-five thousand rupees of 
the excess. 

(n) for every rupee of the next twenty-five thousand 
rupees of such excess. 

(б) in the case of every individual, unregistered firm and 
other association of individuals not being a registered 

firm or a company, for every rupee of the first fifty 
thousand rupees of such excess. 

(r) in the case of every individual, Hindu undivided family, 
unregistered firm and other association of individuals 
not being a registered! firm or a company— 

(i) for every rupee of the second fifty thousand rupees 
of such excess. 

(li) for every rupee of the next fifty thousand rupees 
of such excess. 

(m) for every rupee of the next fifty thousand rupees 
of such excess. 

(iv) or every rupee of the next fifty thousand rupees 
of such excess. 

(v) for every rupee of the next fifty thousand rupees 

of such excess. 

(vi) for every rupee of the next fifty thousand rupees 
of such excess. 

(vii) for every rupee of the next fifty thousand rupees 
of such excess. 

(fill) for every rupee of the next fifty thousand rupees 
of such excess. 

(I'.r) for every rupee of the next fifty thousand rupees 
of such excess. 

(.v) for every rupee of the remainder of the excess. 


One anna and seven 
pies in the rupee. 
One anna and seven 
pies in the rupee. 


Rate. 

One anna in the rupee. 

Nil. 

One anna and one pie 
in the rupee. 

One anna and one pie 
in the rupee. 


One anna and seven 
pies in the rupee. 

Two annas and one pie 
in the rupee. 

Two annas and seven 
pies in the rupee. 

Three annas and one 
pie in the rupee. 

Three annas and seven 
pies in the rupee. 

Four annas and one 
pie in the rupee. 

Four annas and seven 
pies in the rupee. 

Five annas and one 
pie in the rupee. 

Five annas and seven 
pies in the rupee. 

Six annas and one 
pie in the rupee. 


r,, „ 'THE INDIAN FINANCE ACT (1931) 

Ac, xkviir,t“;3tAcr!ixx“L“riSs*s Aerj'?™'®?”?" 

additional resources referred to in my speech introducing the budget' for 1931-32 by 
varying the ex,stm| scale of customs duties, excise duties, in^ome-taxlnd supcmL 

of the ’existing n?nv; • ^ ^ provide for the continuance, for a furtlier period of one year, 

Revenue of i^?ereft on r dtity. '"land Postage rates and the credit to 

revenue of interest on securities forming part of tlie Paper Currency Reserve. 

Kraohs^fil 67^of^mv‘hnH i''®''Vil’® customs duties on the lines indicated in para- 

in Schedules I and II^ speech. The exact variations in the tariff have been detailed 

motor *1^ respectively provide for increases in the exercise duties on 

thf sLe aniefes corresponding to the increases in the customs duties on 

tax and continuance, for another year, of the levy of income- 

my budget speech ’ alterations as to rates mentioned in paragraphs 69 and 70 of 

financial existing and the proposed rates and the estimated 

ExD?anatorv each case will be found in the Financial Secretary’s 

|;xplanatory Memorandum. —Statement of Objects Q/>\d Reasotts. 
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The Finance Act, 1931. 


An Act ^ *] to fix rates of income-tax and super-tax * *1. 

Whereaa it is expedient * *] to fix rates of income-tax and super-tax 
]; It IS hereby enacted as follows 


* * * 


Short titk and extent. 


[Repealed hy Act 


1. (1) This Act may be called The Indian 

Finance Act, 1931. 

(2) It extends to the whole of British India, including British Baluchis¬ 
tan and the Sonthal Parganas 

2. \Omitted by Act XX of 1937 ] 

3. Amendment of Schedule II to Act VIII of 1894 
XXXII of 1934. Sch . Ill ] 

4. Additional customs duties. \Repealed by Act XXXII of 1934.1 
-S. \Omitted by Act XX of 1937.] 

6. \Omitted by Act XX of 1937.] 

7. (1) Income-tax for the year beginning on the 

Income-tax and super- 1st day of April, 1931, shall be charged at the rates 

specified in Part I of the Fourth Schedule. 

(2) The rates of super-tax for the year beginning on the 1st day of 
April, 1931, shall, for the purposes of S. 55 of the Indian Income-tax Act ,1922, 
be those specified in Part II of the Fourth Schedule. 

(3) For the purposes of the Fourth Schedule, “total income” means total 
income as determined, for the purposes of income-tax or super-tax, as the case 
may be, in accordance with the provisions of the Indian Income-tax Act, 1922, 

8. \Omitted by Act XX of 1937.] 

[Omitted by Act XX of 1937.] 

[Omitted by Act XX of 1937.] 

SCHEDULE I 

[Repealed by Act XXXII of 1934 ] 

SCHEDULE TI. 

r Repealed by Act XXXII of 1934, Sch. Ill. ] 

'SCHEDULE III. 

[Omitted by Act XX of 1937.] 

SCHEDULE IV. 

[See section 7 . ] 

PART I. 

Rates of Income-tax. 

A In the case of every individual, Hindu, undivided family, 
unregistered firm and other association of individuals not 
being a registered firm or a compar^ 

a ^rn ?hrt*=e Is Rs.'too? but is less 

(3) W^en the total income is Rs. 5,000 or upwards, but is ^®ss Nine pies in the rupee, 
than Rs. 10)000. 


9. 

10 . 


Rate. 

Nil 

Six pies in the rupee. 


(4) When the t^Ti^icome is Rs. 10,000 or upwards, but is less 

(5) When the to^t^ncome is Rs. 15,000 or upwards, but is less 

(6) When the t^^ncome is Rs. 20,000 or upwards, but is less 

(7) When Se t^al^^ncome is Rs. 30,000 or upwards, but is less 

(8) When the' tSl^ncome is Rs. 40,000 or upwards, but is less 

(9) When fht toKcome is Rs. 1.00,000 or upwards 

B. In the case of every company and registered firm, whatever its 

total income.___ 

J.vrr. 


One anna in the rupee. 

_ • 

One anna and four pies 
in the rupee. 

One anna and seven 
pies in the rupee. 

One anna and eleven 
pies in the rupee. 

Two annas and one 
pie in the rupee. 

Two annas and two 
pies in the rupee. 

Two annas and two 
pies in the rupee. 
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PART II. 

Rates of Supkr-tax. 

Tn respect of the excess over thirty thousand rupees of total in¬ 
come— 

O) in the case of every company— 

{a) in respect of the first twenty thousand rupees of such 
excess. 

{h) for every rupee of the remainder of sucih excess. 

(2) (a) in the case of ever>’ Hindu undivided family— 

(0 in respect of the first forty-five thousand rupees of 
such excess. 

(ii) for every rupee of the next twen'ty-five thousand 
rupees of such excess. 

(h) in the case of every individual, unregistered firm and' 
other association of individuals not being a registered 
firm or a company— 

(f) for every rupee of the first twenty thousand rupees of 
such excess. 

(ii) for every rupee of the next fifty thousand rupees of 
such excess. 

(c) in the case of ever>' individual, Hindu undivided family, 

unregistered firm and other association of indivi¬ 
duals not being a registered firm or a company— 
(i) for every rupee of the next fifty thousand rupees of 
such excess. 

(n) for every rupee of the next fifty thousand rupees of 
such excess. 

(iii) for every rupee of the next fifty thousand rupees of 

such excess. 

(iv) for every rupee of the next fifty thousand rupees of 

such excess. 

(v) for every rupee of the next fifty thousand rupees of 

such excess. 

(vi) for every rupee of the next fifty thousand rupees of 

such excess. 

(t'h) for every rupee of the next fifty thousand rupees of 
such excess. 

(viii) for every rupee of the next fifty thousand rupees of 

such excess. 

(ix) for every rupee of the next fiftj' thousand rupees of 

such excess. 

(x) for even' rupee of the remainder of such excess. 


Rate. 

Nil. 

One anna in the rupee. 

Nil. 

One anna and three 
pies in the rupee. 

Nine pies in the rupee. 

One anna and three 
pies in the rupee. 


One anna and nine pies 
in the rupee. 

Two annas and three 
pies in the rupee. 

Two annas and nine 
pies in the rupee. 

Three annas and three 
pies in the rupee, 

Three annas and nine 
pies in the rupee. 

Four annas and three 
pics in the rupee. 

Four annas and nine 
pies in the rupee. 

Five annas and three 
pies in the rupee. 

Five annas and nine 
pics in the nipee. 

Six annas and three 
pics in the rupee. 


THE INDIAN FINANCE (SUPPLEMENTARY AND EXTENDING) 

ACT, 1931. 

[iV.i? —Amended by Act IV of 1932; Act IX of 1934; Act XXXII of 1934; 

Act XX of 1937: see also Act XVI of 1940 and Criminal I-aw Amendment Acb 
1935]. 


[28th November, 1931. 

An Act to supplement the Indiaan Finance Act, 1931, and- to extend the operation 
of its temporary provisions. 

Whereas it is expedient to supplement the Indian Finance Act, 1931* 
and to extend the operation of its temporal*)' provisions to the financial year 
beginning on the 1st April, 1932: It is hereby enacted as follows:— 


Short title ^ called The Indian Finance 

' ' ' (Supplementary and Extending) Act, 1931. 

2. ■ The operation of section 2 of the Indian Finance Act, 1931, fixing-the 

• Extension-• to the next beginning pn the 

financial year of the opera- ^f section 5 of the said Act and the *nira 

fi™ of the tciupuiaiy ino-.Schedule.. llierctQ..as._.am£nded..by...-5e^Qll— 

fndian Fm- Act, fixingirilartd postage rates ifor the said year, and 

of section 7 of the said Act and the Fourth Schedule 


Four pies in the 
rupee ^ ^ 


S. 8] The Finance (Supplementary and Extending) Act, 1931. 2647 

Indluper I income-tax 

19^ ^ ^ ^ extended to the 31st day of March, 

of the Second Schedule to the Indian Tariff Act, 1894 and 
the Indian Rnance Act, 1931. [Repealed by Act XXXII of 1934 Sch HI 1 

4. Additional customs duties, [Repealed by Act XXXII of 1934 Srh- III 

5. Where any salt, motor spirit, kerosene or silver chargeable’ with duty 

Additional excise and ^mut V T 

other duties. 1917, or under the Indian 

A„f 1 Q 10 J Finance Act, 1922, or under the Silver (Excise Dutvf 

^ read with any other enactment 

or with any notification of the Central Government for the time beS Tn 

force, IS assessed to duty, there shall be levied and collected, as an add SL o 

and m the same manner as the total amount so chargeable, a sum equal to one- 
quarter of such total amount. ^ 

6. [Omitted by Act XX of 1937. ] 

,.,dT.'cZe “1 “,o £ <■' 

come-taxt Finance Act, 1931, for the item— 

"When the tital income is less than Rs. 2,000 Nil A 

The following shall be substituted, namely:— 

“When the total income is Rs. 1,000 or upwards but is 

less than Rs. 2,000. rupee" 

Provided that for the year beginning on the first day of April, 1931, the 
rate chargeable on any such total income shall be two pies in the rupee only. 

(2) For the purpose of assessing and collecting the tax imposed by the 
proviso to sub-section (1))— 

(a) the Indian Income-tax Act, 1922, shall be deemed to be subject to 
the adaptations set out in Part I of Schedule II to this Act» and 

(b) the Central Board of Revenue may make rules— 

(1) making such further adaptations in the Indian Income-tax Act, 
1922, as may seem to it to be necessary to secure that the tax shall be equitably 
levied, and 

(ii) regulating the procedure of income-tax authorities in securing the 
assessment and collection of the tax and the granting of refunds arising there¬ 
from. 

^[(3) For the purpose of assessing and collecting the taxes imposed by 
sub-section (1), the Indian Income-tax Act, 1922, shall be deemed to be 
subject to the adaptations set out in Part I-A of Schedule II to this Act. ] 

8. (1) In respect of the year beginning on the 

Additional iticome-tax (jgy of April, 193B each rate of income-tax and 

and super-tax for the cur- g^per-tax specified in Schedule IV to the Indian 

rent finanml year. 1931, excluding the rate imposed by 

section 7, shall be increased by one-eighth of its amount. 

(2) For the purpose of assessing and collecting the additional tax im¬ 
posed by sub-section (1)— 

(a) the Indian Income-tax Act, 1922, shall be deemed to be subject to 
the adaptations set out in Part II, of Schedule II to this Act, and 
{h) the Central Board of Revenue may make rules— 

(i) making such further adaptations in the Indian Income-tax Act, 1922, 
as may seem to it to be necessary to secure that the additional tax .shall, be 

equitably levied^ and . . . 

(ii) regulating the procedure of income-tax authorities in securing the 

assessment and collection of the tax and the granting of refunds arising there¬ 
from . • 


leg. ref. a * T'vr ” 

iSub-S. (3) of S. 7 inserted, by Act ,IV , 
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.A 


income-tax 


9 fn respect of the year bej^inning on the first day of April, 1932, each 

rate of income-tax and super-tax specified in 

. ^ , Schedule TV to the Indian Finance Act. 1931. 

aiul ‘iuper-tax for the next . i- -i i. * i i. o *7 i % . 

finanrial vear, c.xchi(lint( the rate imposed by S. 7, shall be in- 

creased by one-fourth of its amount. 

10 \Oniiftrd hv Art XX of 1937 1 

SCHEDULE 1. 

\Rcf^caIcd hv Act XXXII of 1934.1 

• • I 


SCHKOULKTT. 

Adaptations of the Indian Income-tax Art. 1022. 

Part I. 

eSce section 7.) 

Adaptations for the assessmmt and collection of income-tax in the. current financial year 

on total incomes of Rs. 1,000 and upxeard and less than Rs. 2,000. 

1. For the piirpo'^c^ of tlic provi'^o to <;nI)-scction (2) of S. 18 of the Indian Income- 
tax Act. 1022, any person responsible for payiti" any income less than Rs. 2,000 chargeable 
under the head “.Salaries” sh§Il be dccmeil to have failed to deduct income-tax at the time 
of making all payments made before the commencement of this Act. and such person may 
make the adjustments permitted by that proviso. 

2. Notwithstanding that the Income-tax Officer has assessed the total income of an 
as^essee under S. 23 of the Indian Income-tax .Act, 1922, and has found that nothing is pay¬ 
able thereon, be may proceed to determine the sum payable by such assessee by virtue of 
S. 7 of tliis Act, and >uth sum sbail, foi the purposes of the Indian Income-tax Act, 1922, 
be deemed to be a sum determined under .S. 23 of lbat .Act. 


’(Part T-A. 

(See section 7.) 

Adaptations to provide for the summary assessment of such meomes, 

I. The Income-tax Officer may, save where lie has served a notice under sub¬ 
section (2) of section 22 of the Indian Income-tax Act, 1922, make a summary assessment 
of the income of an assessee to the best of bis judgment, and shall serve on the assessee 
a notice of demand in a form to be prescribed by the Central Board of Revenue; and such 
notice shall be deemed to be a notice of demand under section 29 of that Act. 

7. Any assessee in respect of whom such summary assessment lias been made may, 
thirty days of receipt of the notice of demand, make an application to the Income- 
tax Officer for the cancellation or revision of the assessment, and the Income-tax Officer 
shall, after examining any accounts and documents and hearing any evidence which the 
assessee may produce, and such other evidence as the Income-tax Officer may require, 
determine, hy order in writing, the amount of the tax, if anv parable bv the assessee, and 
such determination shall be final: 

Provided that, if any assessee making such application files therewith a return of 
his income under sub-section (2) of section 22 of the Indian Income-tax Act, 1922, the 
application shall be deemed to be a rctuin under that sub-section and shall be dealt with ac¬ 
cordingly. 

3. A copy of an order under paragraph 2 shall he served on the assessee to whom 
it relates and shall be deemed to be a notice of demand under section 29 of the Indian 
Income-tax Act, 1922. 

4. The above procedure shall apjdv also to the assessment and collection during 
the financial year 1932-33 of incomes of Rs.' l.fiOO and upward and less than Rs. 2,000 which 
have escaped assessment in the financial year 1931-32.] 

Part 11. 

(See section 8.) 

Adaptations for the assessment and collection of additional income-tax and super-tox 

- in the current financial year. 

y. I'or the purposes of the proviso to sub-section (2) of S. 18 of the Indian In- 
come-tax Act, 1922, any person responsible for paying any income chargeable under the 
neaa Salaries’ shall be deemed to have made a deficient deduction in respect of the addi¬ 
tional income-tax imposed by S, 8 of this Act at the time of making all payments made 

Detore the commencement of this .Act, and such person may make the adjustments per¬ 
mitted by that proviso. 

2. Notwithstanding that the Income-tax Officer has assessed the total income of an 
assessee and has determined the sum payable thereon under section 23 of the Indian 

Act, 1922, he may proceed to determine the further sum payable bv such assessee 

LEG. REF. 

iPart I-A; inserted by Adt IV of 1932. 
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fndirn‘lLoLTa‘rAct “^fbe'^deemed tot sut dT 

Act. . , ue aeemed to be a sum determined under section 23 of that 

This Bill has been consented to by the Council of State. 

The 27th November, 1931. MONCRIEFF SMITH, 

__ President, Couneil of State. 


The 2Sth Noi'cmher, 1931. 


I assent to this Bill. 

WILLINGDON, 

Viceroy and Governor-General. 

_ This Act has been made bv me as Govemor-Gpnprai *.1. • . 

67-B of the Government.of India Act. provisions of section 

WILLINGDON. 

y tccroy and Governor-Genera}. 


The 28/A November, 1931. 


Whereas I, Freeman, Earl of Willinedon am r»f *1 x 

exists which justifies the direction bv me that the Indian Finanre'emergency 
tending) Act, 1931, being an Act made by me under the ^;™of I 
ment of India Act, shall come into operation forthwith- ^ ot S. 67-B of the Govern- 

. __ • • i» . • _ • 


Now, THEREFORE, in excrcisc of the power conferred hv ^ i. 

t section, I do hereby direct accordingly. ' ^ to sub-section (2) 

The 2Rth November. 193L 


of that 

The Zm November, \m. WILLINGDON, 

__ Viceroy and Goveriior-Gesneral. 

THE INDIAN FINANCE (SUPPLEMENTARY AND EXTENDmr^ 

AMENDMENT ACT (IV OF 1932). 

[Sf/t March, 1932 

[An Act to amend the Indian Finance {Supplementary and Extendina^ >fc+ 
1931, for a certain purpose.] 

[Omitted by Act XX of 1937.] 

THE INDIAN FINANCE ACT (VII OF I933.) 

[N.B.—Amended by Acts XXXII of 1934 and XX 'of 1937.] 

r31jf March, 1933 

An Act * *] to fix rates of income-tax and super-tax * =t=ii 
Whereas it is expedient •* * * * *1 to fix- ratpc • 

tax and super-tax, »[* * * *]. It IS hereby enacted as follows-— 

Ba,„chSn aid S'st.U 

2. {Omitted by Act XX bf 1937. ] 

3. Amendment of Schedule II to Act VIII of 1894. {Omitted 

XXXII of 1934, Sch. III. ] I y Act 

4. {Omitted by Act XX of 1937. ] 

5. (1) Income-tax for the year beginning on the 1st day of April, 1933 

shall be charged at the rates specified in Part I of the 


Short title and extent. 


Income-tax and super- Second Schedule, increased in each case exceot ‘ 

the case of total incomes of less than two thousarld 

rupees, by one-fourth of the amount of the rate. 

(2) The rates of super-tax ' for the year beginning on the 1st' dav of 
April, 1933, shall, for the purposes of section 55 of the Indian Income-t^ 

^ ^ LEG. REF. 

: 1 Omitted by Act XX of 1937. 
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Act. 1922. be those specified in Part II of the Second Schedule, increased 
in each case by one-fourth of the amount of the rate. 

(3) For the purposes of the Second Schedule ‘'total income” means 
total income as determined for the purposes of income-tax or super-tax, as 
the case may be- in accordance with the provisions of the Indian Income- 
tax Act, 1922. 

(4) For the purpose of assessing and collecting income-tax on total 
incomes of less than two thousand rupees the Indian Income-tax Act, 1922* 
'ihall be deemed to be subject to the adaptations set out in Part III of the' 
Second Schedule. 

6. [Omitted hy Act XX of 1937. ] 

SCHEDULE I. 


Schedule to be Inserted in the Indian Post Of>tce Act, 1898. 


(.Vrc section 4. ] 


THE FIRST SCHEDULE. [Omitted by Act XX of 1937.] 

SCHEDULE II. 
fXrc section .S.] 

PART I. 


Rates of Income-tax. 

A. In the case of every individual, Hindu undivided family, 
unregistered firm and other association of individuals 
not being a registered firm or a company— 

(1) When the total income is Rs. 1,000 or upwards, but is 
less than Rs. 1,500. 


(2) When the total income is Rs. 1,500 or upwards, but is 

less than Rs. 2,000. 

(3) When the total income is Rs. 2,000 or upwards, but is 

less than Rs. 5,000. 

(4) When the total income is Rs. 5,000 or upwards, but is 

less than Rs. 10,000. 

(5) When the total income is Rs. 10,000 or upwards, but 

.*”^l«M-4han-R3-.-15,000,..•- 

(6) When the total income is Rs. 15,000 or upwards, but is 

less than Rs. 20,000. 


Rate. 

Two pies in the rupee: 
(Provided that for the 
purpose of any assess¬ 
ment to be made for the 
year ending 31st March, 
1934, the rate of income- 
tax applicable to such 
part of the total income 
of an assessee as is deriv¬ 
ed from salaries or from 
interest on securities paid 
in the financial year 
1932-33 shall be four pies 
in the rupee, and for the 
purposes of refunds 
under sub-section (1) or 
sub-section (3) of sec¬ 
tion 48 in respect of divi¬ 
dends declared in the 
year ending 31st March, 
1933. or of payments 
made in the said year of 
interest on securities or 
salaries, the rate appli¬ 
cable to the total income 
of the person claiming 
refund shall be at the 
rate of four pies.) 

Four pies in the rupee. 

Six pies in the rupee. 

Nine pies in the rupee. 

One anna in the rupee* 

... •. • • 

One anna and four picS 
in the rupee. 
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(7) When the total income is Rs. 20,000 or upwards but 

IS less than Rs. 30,000. 

(8) When the total income is Rs. 30,000 or upwards but 

IS less than Rs. 40,000. 

(9) When the total income is Rs. 40,000 or upwards but 

IS less than Rs. 1,00,000. 

(10) When the total income is Rs. 1,00,000 or upwards. 

B. In the case of every company and registered firm* what¬ 
ever its total income. 


PART II. 

^ , Rates of Super-tax. 

Jn respect of the excess over thirty thousand rupees of total 
income— 

(1) in the case of every company— 

{a) in respect of the first twenty thousand rupees of 
such excess. 

(b) for every rupee of the remainder of such excess 

(2) (a) in the case of every Hindu undivided family_ 

(i) in respect of the first fortj^-five thousand 
rupees of such excess. 

(u) for every rupee of the next twenty-five 

thousand rupees of such excess. 

(b) in the case of every individual, unregistered firm 

and other association of individuals not being 
registered firm or a company— 

(i) for every rupee of the first twenty thousand 
rupees of such excess. 

(n) for every rupee of the next fifty thousand 
rupees of such excess. 

(c) in the case of every individual, Hindu undivided 

family, unregistered firm and other association 
of individuals not being a registered firm or a 
company— 

(0 for every rupee of the next fifty thousand 
rupees of such excess. 

(«) for every rupee of the next fift>' thousand 
rupees of such excess. 

(Hi) for every rupee of the next fifty thousand 
rupees of such excess. 

(iv) for every rupee of the next fifty thousand 
rupees of such excess. 

(v) for every rupee of the next fifty thousand 

rupees of such excess. 

(vi) for every rupee of the next fifty thousand 

rupees of such excess. 

(vii) for every rupee of the next fifty thousand 

rupees of such excess. 

(viii) for every rupee of the next fifty thousand 
rupees of such excess. 

(ix) for every rupee of the next fifty thousand 

rupees of such excess. 

(x) for every rupee of the remainder of such 

excess. 

PART III. 


One anna and seven pics 
in the rupee. 

One anna and eleven pies 
in the rupee. 

Two annas and one pie 
in the rupee. 

Two annas and two pies in 
the rupee. 

Tw^o annas and two pies 
in the rupee. 


Nil. 

One anna in the rupee. 

A^i7. 

One anna and three pies in 
the rupee. 


Nine pies in the rupee. 

One anna and three pies in 
the rupee. 


One anna and nine pies in 
the rupee. 

Two anna and three pies 
in the rupee. 

Two annas and nine pies in 
the rupee. 

Three annas and three pies 
in the rupee. 

Three annas and nine pies 
in the rupee. 

Four annas and three pies 
in the rupee. 

Four annas and nine pies in 
the rupee. 

Five annas and three pies in 
the rupee. 

Five annas and nine pies in 
the rupee. 

Six annas and three pies in 
the rupee. 


Adaptations of the Indian In,come-tax Act, 1922, to provide, for the suymnary assessments of 

income-tax on toted incomes of less than Rs. 2,000. 

1. The Income-tax Officer may, save where he has served a notice under sub-section 
(2) of section 22 of the Indian Income-tax Act, 1922, make a summary assessment of the 
income of an assessee to the best of his juc^raent, and shall serve on the assessee a notice 
of demand in a form to be prescribed by the Centr^ Board of Revenue; and such notice 
shall be deemed to be a notice of demand under S. 29 of that Act. 

2. Any assessee in respect of whom such summary assessment has been made mav 

within thirty days of receipt of the notice of demand, make an application to the lncome-tav 
Officer for the cancellation or revision of the assessment, and the Income-tax Officer shall 
after examining any accounts and documents_ and hearing^ evidence which tlie 
rriaS”pf'i3aucgr a'S the 

order-in writing, the'amount of the tax, if an 

tion shall be final: 
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Providcfi that, if any asscj^sce making' such application 
of income undtr Mib-scctiori (2) of S. 22 of the Indian 
application ^hall he dccmcfl to he a return under that sub- 
with accordingly. 

3. A copy of an order under paragraph 2 shall be served 
it relates ami shall he deemed to he a notice of demand under S 
tax Act. 1922. 

4. The above procedure shall a])ply also to the assessment 
financial year 1933-34 of incomes of Rs. 1,000 and upward and 
have escaped assessment in the financial year 1932-33. 


files therewith a return 
Income-tax Act, 1922, the 
section and shall be dealt 

on the assessee to whom 
. 29 of the Indian Income- 

and collection during the 
less than Rs. 2,000 which 


Short title and extent. 


THE INDIAN FINANCE ACT (IX OF 1934). 

[A^R_Amende(i by Acts, XXX11 of 1934 and XX of 1937.] 

[29th March, 1934. 

An Act * * * ] to fix rates of income-tax and super-tax, 

] 

WiiKRKAS it is expedient, [* * * '+]» to fix rates of income-tax and 
super-tax, ’[* * *]. Tt is hereby enacted as follows: — 

1. (1) This Act may be called The Indian 

Finance Act, 1934. 

(2) Tt extends to the whole of British India, including British Baluchistan 
and the Sontha! Parganas. 

2. [Omitted by Act XX of 1937.] 

3. [Repealed by Act XXXfl of 1934, Xcc. 13 and ScIl HL] 

4. [Omitted by Act XX of 1937.] 

5. (1) Income-tax for the year beginning on the 1st day of April, 1934, 

shall be charged at the rates specified in Part I of the 
Income-tax and super- Second Schedule, increased in each case, except in 

the case of total incomes of less than two thousand 
rupees, by one fourth of the amount of the rate. 

(2) The rates of super-tax for the year beginning on the 1st day of 
April, 1934, shall, for the purj>oses of section 55 of the Indian Income-tax Act, 
1922, be those specified in Part IT of the Second Schedule, increased in each 
case by one-fourth of the amount of the rate. 

(3) For the purposes of the Second Schedule "total income" means total 
income as determined for the purposes of income-tax or of super-tax, as the case 
may be, in accordance with the provisions of the Indian Income-tax Act, 1922. 

(4) For the purpose of assessing and collecting income-tax on total in¬ 
comes of less than two thousand rupees the Indian Income-tax Act, 1922, shall 
be deemed to be subject to the adai)tations set out in Part III of the Second 
schedule. 

6. [Omitted by Act XX of 1937.] 

7. [Omitfed by Act XX of 1937.] 

SCHEDULE I. 

Schedule to be inserted in the Indian Post-Office Act, 1898. 

[Omitted hv Act XX of 1937.] 

SCHEDULE II. 

[See Section 5.] 

PART I. 

Rates of income-tax. 


A. In the case of every individual, Hindu undivided family, 
unregistered firm and other association of individuals 
not being a registered firm or a company— 


LEG. REF. 

1 Omitted by Act XX of 1937; also Ss. 


2. 4, 6, 7 and 
1937. 


Sch. I omitted by Act XX o( 
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(1) When the total income is Rs. 1,000 or 

but IS less than Rs. 1,500, 

(2) When the total income is Rs. 1.500 or 

but is less than Rs. 2,000. 

(3) When the total income is Rs. 2,000 or 

but is less than Rs. 5,000. 

(4) When the total income is Rs. 5,000 or 

but is less than Rs, 10,000, 

(5) When the total income is Rs. 10,000 or 

but is less than Rs. 15,000. 

(6) When the total income is Rs. 15,000 or 

but is less than Rs. 20,000. 

(7) When the total income is Rs. 20,000 or 

but is less than Rs. 30,000. 

(8) When the total income is Rs. 30,000 or 

but is less than Rs. 40,000. 

(9) When the total income is Rs. 40,000 or 

but is less than Rs. 1,00,000. 

(10) When the total income is Rs. 1,00,000 or 


upwards, 

upwards, 

Upwards, 

upwards, 

upwards, 

upwards, 

upwards, 

upwards, 

upwards, 

upwards. 


B. In the case of every company and registered firm, what¬ 
ever its total income. 


PART ir. 

Rates of Super-tax. 


In respect of the excess over thirty thousand rupees of total 

income— 

(1) in the case of every company— 

(a) in respect of the first twenty thousand rupees of 

such excess. 

(fe) for every rupee of the remainder of such excess. 

(2) (a) in the case of every Hindu undivided family— 

(t) in respect of the first forty-five thousand 

rupees of such excess. 

(n) for every rupee of the next twenty-five 
thousand rupees of such excess. 

(b) in the case of every individual, unregistered firm 

and other association of individuals not being a 
registered firm or a company— 

(i) for every rupee of the first twenty thousand 
rupees of such excess. 

(u) for every rupee of the next fifty thousand 

rupees of such excess. 

(c) in the case of every individual, Hindu undivided 

family, unregistered firm and other association 
of individuals not being a registered firm or a 
company— 

(t) for every rupee of the next fifty thousand 
rupees of such excess. 

(«) for every rupee of the next fifty thousand 
rupees of such excess. 

(Hi) for every rupee of the next fifty thousand 
rupees of such excess. 

(iv) for every rupee of the next fifty 
rupees of such excess. 

(v) for every rupee of the next fifty 

rupees of such excess. 

(vi) for every rupee of the next fifty 

rupees of such excess. , 

(vii) for every rupee of the next fifty thousand 

rupees of such excess. 

(viH) for every rupee of the next fifty thousand 
rupees of such excess. 

(ix) for every rupee of the next fifty thousand 

rupees of such excess. ^ 

(X) for every rupee of the remainder of such 

excess« 


thousand 

thousand 

thousand 


Rate . 

Two pies in the rupee. 

Four pies in the rupee. 

Six pies in the rupee. 

Nine pies in the rupee. 

One anna in the rupee. 

One anna and four pies in 
the rupee. 

One anna and seven pies in 
the rupee. 

One anna and eleven pies in 
the rupee. 

T\vo annas and one pie in 
the rupee. 

Two annas and two pies in 
the rupee. 

Tv/o annas and two pies in 
the rupee. 


Rate. 


One anna in the rupee. 

Nil. 

One anna and three pies in 
tne rupee. 


Nine pies in the rupee. 

One anna and three pies in 
the rupee. ■ 


1 wo annas and three 
in the rupee. 

I wo annas and nine 
m the rupee. 

I hree annas and three 
m the rupee, 
three annas and nine 
in the rupee. 

Four annas and three 
in the rupee. 

Four annas and nine 
in the rupee. 

Five annas and three 
in the rupee. 

in '“"C 

m the rupee, 
in ^<1 three 

in the rupee, 
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PART III. 

Adaitations ok liiE Indian Income-ta.\ Act, 1922, to provide for the summary 
As^tss^ILNIS OK Income-tax on tutal incomes of Oiss than Rs. 2,000. 

1. The Income-tax Ohicer may, save where he has served a notice under sub¬ 
section (2) of S. 22 of the Indian Income-tax Act, 1922, make a summary assessment 
of the income of an assessee to tiie best of his judgment, and shall serve on the assessee 
a notice of demand in a form to be prescribed by the Central Board of Revenue; and such 
notice shall be deemed to be a notice of demand under S. 29 of that Act. 

2. Any assessee m respect of whom such summary assessment has been made, may, 
within thirty days of receipt of the notice of demand, make an application to the Income-tax 
Otlicer for the cancellation or revision of the assessment, and the Income-tax Officer shall, 
after examining any accounts and documents and hearing any evidence which the assessee 
may produce, and such other evidence as the Income-tax Othcer may require, determine, 
by order in writing, tlie amount of tlie tax, if any, payable by the assessee, and such 
determination shall be final: 

Provided that, if any assessee making such application files therewith a return of his 
income under sub-section (2) of section 22 of the Indian Income-tax Act, 1922, the appli¬ 
cation shall be deemed to be a return under that sub-section and shall be dealt with 
accordingly. 

3. A copy of an order under paragraph 2 shall be served on the assessee to whom it 
relates and shall be deemed to be a notice of demand under section 29 of the Indian Income- 
tax Act, 1922. 

4. The above procedure shall apply also to the assessment and collection during the 
financial year 1934-35 of incomes of Rs. 1,000 and upward and less than Rs. 2,000 which 
have escaped assessment in the financial year 1933-1934. 


THE INDIAN FINANCE ACT, 1935. 

[N.B. Repealed in part by Act XX of 1937.] 

Statement of Objects and Reasons .—“The object of this Bill is to continue for a 
further period of one year certain duties and taxes imposed under the Indian Finance Act, 
1934, which would otherwise cease to have effect from the 1st April, 1935, to reduce the 
income-tax on incomes of Rs. 1,000 or upwards but less than Rs. 2,000; to reduce the 
surcharges on income-tax and super-tax; 

* * ♦ 4: ♦ * 

4. Clause 5 provides for the continuance for a further period of one year of the 
existing rates of income-tax and super-tax with the following alterations:— 

(a) The rate of income-tax when the total income is Rs. 1,000 or upwards but is 
less than Rs. 1,500 is reduced from two pies to 1^ pies; 

(b) The rate of income-tax when the total income is Rs. 1,500 or upwards, but less 
than Rs. 2,000 is reduced from four pies to 2 2|3 pies; and 

(c) The surcharges on income-tax and super-tax are reduced from one-fourth to 
one-sixth. As it is proposed to retain the tax on incomes of Rs. 1,000 and upwards but 
below Rs. 2,000 per annum at a reduced rate, clause 5 (4) provides for the continuance 
of the existing procedure for the assessment of such incomes which has already been 
approved by the Legislature. 

Clause 5 (5) provides that incomes from salaries and interest on securities should 
be finally taxed for purposes of income-tax and not super-tax at the rates applicable to a 
total income of like amount which was in force at the time when tlie taxation at source 
on these incomes took place; otherwise salary earners, for example, will be able not only 
to secure the advantage of reduced rates during 1935-36 but also to obtain a refund of 
part of the tax which had been deducted from their salaries during 1934-35. It also makes 
a similar provision for purposes of refunds under sub-scction (1) or sub-section (3) of 
section 48 in respect of dividends declared in the yean ending 31st March, 1935, or of 
payments made in the said year of salaries or of interest on securities. These provisions 
form the counterpart of a concession that has been allowed from time to time in the past 
when rates of income-tax were being enhanced. 


The following Act, which has been assented to by the Central Government 
under the provisions of clause (b) of sub-section (1) of section 67-B of the 
Government of India Act, and has been expressed to be made by the Centi^ 
Government under the provisions of sub-section (2) of the same section, is 
published in the Official Gazette, dated the 27th April, 1935. 


ScH.] 
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3. 

4. 

5. 


An Act ^[* * *]to fix rates of income-tax and super-tax * *1 

t.v u. expedient / *] to fix rates of income-tax and super- 

tax ^[* ^ *]; It IS hereby enacted as follows: ^ 

Short title and extent. t- called The Indian 

Finance Act, 1935. 

and .he SonaafpaSn'aV'’' Bal-=l.i«an 

2. [Omitted by Act XX of 1937. 

3. [Omitted by Act XX of 1937. 

4. [Omitted by Act XX of 1937.] 

5. (1) Income-tax for the year beginning on the 1st day of April 1935 
Income-tax and super- shall be charged at the rates specified in Part I of the 

tax. Second Schedule, increased in each case, except in the 

falling under heading A in ^hf sL “e-l^ToSeTr^^^^^^ 

April. Sp^S, shairSr 1 o' 

1922, be toae specified in Parf II of the Seconfsldule ^reaSd "'‘Tf 

by one-sixth of the amount of the rate. ’ ™ 

(3) For the purposes of the Second Schedule “total income” means total 
income as determined for the purposes of income-tax, or super-tax as th^ ‘ 
may be m accordance with the provisions of the Indian Income-tax Act 1922 

(4) For the purpose of assessing and collecting income-tax on toial 

be deemed to be sabjec. to the adaptations set out b Par, HI 5’ 

Schedule. ocLona 

(5) For the purpose of any assessment to be made for the vear endintr 

31st March, 1936, the rate of income-tax applicable to such part of the totfl 
income of any person as is derived from salaries or from interest on semr.^irc 
paid in the year ending 31st March, 1935, shall be the previous year’s rate and 
for the purposes of refunds under sub-section (1) or sub-section (3) of section 
48 in respect of dividends declared m the year ending 31st March 1935 f 
payments made in the said year of salaries or of interest on securities the°rate 
applicable to the total income of the person claiming refund shall be the previous 
yar’s rate. ^ 

Explanation .—In this sub-section the term “previous year’s rate” w'th 
reference to any person means the rate of income-tax which would have bee 
applicable to his total income if he had been assessed for the year ending- 31 
March, 1935, on a total income equal to that on which he is assessable inr rhl 
year ending 31st March, 1936. 

6. [Omitted by Act XX of 1937.] 

SCHEDULE I. 

[Omitted by Act XX of 1937.] 

SCHEDULE 11. 

[See section 5.] 

PART I. 

Rates of Income-tax. 

A. In the case of every individual Hindu undivided family, 
unregistered firm and other association of individuals 
not being a registered firm or a company— 

(1) When the total income is Rs. 1,000 or upwards, One and one-third nies in 

but is less than Rs. 1,500. the rupee. 

(2) When the total jneom^s Rs. 1,500 or upwards. Two and two-third pies in 

but is less than Rs. 2,000. the rupee. ^ “ 

(3) When the total income is Rs. 2,000 or upwards. Six pies in the rupee 

' but i s less than Rs. 5,000. _ 

' LEG. REF. ’ —1 

1 Omitted by Act XX of 1937, 


A. 


Rate. 


One and one-third pies in 
the rupee. 

Two and two-third pies i„ 
the rupee. 

Six pies in the rupee. 


4 
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(4) Wlien the total income is Ks. 5,000 or upwards, 

blit Ic'-s than Ks. 10,000. 

(5) When the total income in Ks. 10,000 or upwards, 

l)ut is less than Rs. 15.000. 

(6) \Micn the total income is Ks. 15,000 or upwards, 

luit is less than Rs. 20,000. 

(7) VS'hen the total income is Rs. 20,000 or upwards, 

but is less than Rs. 30,000. 

(8) When tlie total income is Rs. 30,000 or upwards, 

but is less than Ks. 40,000. 

(9) Wlien the total income is Rs. 40,0(X) or upwards. 

but is less than Rs. 1,00,(X)0. 

(10) When the total income is Rs. 1,00.000 or 

upwards. • 

B. In the case of every company and registered firm, what¬ 
ever its total income. 

PART II. 

Rates ok Super-ta.\. 


Nine pies in the rupee. 

One anna in the rupee. 

One anna and four pies in 
the rupee. 

One anna and seven pies in 
the rupee. 

One anna and eleven pies 
in the rupee. 

Two annas and one pie in 
the rupee. 

Two annas and two pies in 
the rupee. 

Two annas and two pies in 
the rupee. 


In respect of the e.xcess over thirty thousand rupees of total 

income— 


Rate. 


(1) in the case of every company— 

(a) in respect of the first twenty thousand rupees of 
such excess. 

{b) for every rupee of the remainder of such excess. 

(2) {a) in the case of every Hindu undivided familv— 

(i) in respect of the first forty-five thousand 

rupees of such excess. 

(«) for every rupee of the next twenty-five 
thousand rupees of such excess. 

{b) in the case of every individual, unregistered firm 
and other association of individuals not being a 
registered firm or a company— 

(t) for every rupee of the first twenty thousand 
rupees of sucli excess. 

(ii) for every rupee of the next fifty thousand 

rupees of such excess. 

(c) in the case of every individual, Hindu undivided 
family, unregistered firm and otlicr association 
of individuals not being a registered firm or a 
company— 

(0 for every rupee of the next fifty thousand 
rupees of such excess. 

{ii) for every rupee of the next fifty thousand 
rupees of such excess. 

(m) for every rupee of the next fifty thousand 
rupees of such excess. 

(iv) for every rupee of the next fifty thousand 

rupees of such excess. 

(v) for every rupee of the next fifty tliousand 

rupees of such excess. 

(vi) for every rupee of the next fifty thousand 

rupees of such excess. 

{vii) for every rupee of the next fifty thousand 
rupees of such excess, 

{viii) for every rupee of the next fifty thousand 
rupees of such excess. 

{ix) for every rupee of the next fifty thousand 
rupees of such excess, 

(x) for every rupee of the remainder of such 
excess. 


Nil. 

One anna in the rupee. 

Nil. 

One anna and three pies in 
the rupee. 


Nine pies in the rupee. 

One anna and three pies in 
the rupee. 


One anna and nine pies in 
the rupee. 

Two annas and three pies in 
the rupee. 

Two annas and nine pies in 
the rupee. 

Three annas and three pies 
in the rupee. 

Three annas and nine pies 
in the rupee. 

Four annas and three pies 
in the rupee. 

Four annas and nine pies in 
the rupee. 

Five annas and three pies 
in the rupee. 

Five annas and nine pies in 
the_ rupee. 

Six annas and three pies in 
the rupee. 


PART HI. 

Adaptations of the Indian Income-tax Act, 1922, to proznde for the. summary assessnxents of 

Income-tax on total mcoznes of less than Rs. 2,(X)0. 
f* Incorne-tax Officer may, save where he has served a notice under sub¬ 

section (2) of section 22 of the Indian Income-tax Act, 1922, make a summary assessment 
01 the income of an assessee to the best of his judgment, and shall serve on the asscssee 
a notice of demand in a form to be prescribed by the Central Board of Revenue; and such 
notice shall be deemed to be a notice of demand under S. 29 of that Act, 


S. 4] 
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Short title and extent. 


i=?s5= ii v£~S s .‘-£“-“5 

such determination shall be find: ’ ^ ^ assessee, and 

Provided that, if any assessee making such application files therewith a reh.m i,-. 
income under sub-section (2) of section 22 of the Indian Income-tL Ad %22 
tion shall be deemed to be a return under that sub-section and shall be ^eal’t S £co?dfngly 

d. A copy of an order under paragraph 2 shall be served on the as^e<sQPP . hr. -I 

29 of tL Indian Tnco^ 

4. The above procedure shall apply also to the asse«;smpnt ^r^A f j • 

financial year 1935-36 of incomes of Rs. 1,000 and upward and less^ than Rr"2‘c^'whid 
have escaped assessment in the financial year, 1934-35. " 4000 -which 

THE INDIAN FINANCE ACT, 1936. 

[N.B .—Repealed in part by Act XXXII of 1940.] 

An Act ^[* * *] io fix rates of income-tax and super-tax 

■ expedient to fix the duty on salt manufactured in or 

imported by land into, certain parts of British India, to fix maximum ratU of 

postage under the Indian Post Office Act, 1898, and to fix rates of income-tax 
and super-tax; It is hereby enacted as follows: ^ 

1. (1) This Act may be called The Indian 

Finance Act, 1936. Indian 

(2) It extends to the whole of British India, including British Rah, 
chistan and the Sonthal Parganas. ^ 

2. Fixation of salt duty. [Repealed by Act XXXII of 1940 1 

3. fnland Postage Rates. [Repealed by Act XXXII of 19^] 

4. (1) Income-tax for the year beginning on the 1st day of iril 1936 

Income-tax and supe»'-tax. ft, ^ o ^ ^ rates specified in Part I of 

the Second Schedule, increased in each roco k 
twelfth of the amount of the rate. 

(2) The rates of super-tax for the year beginning on the icf r 

April, 1936, shall, for the purposes of section 5S of the Indian Tnrnmp 

1922, be those specified in Par, II of the Second SchedS.lnS'S'” 
case by one-twelfth of the amount of the rate. 

(3) For the pu^oses of the Second Schedule ‘total income' means total 
income as determined for the purposes of income-tax or super-tax as th 

may be in accordance with the provisions of the Indian Income-tax Act 1922*^^^^ 

(4) For the purpose of any assessment to be made for the vekr endino- 
31st March, 1937, the rate of income-tax applicable to such part of the t t I 
income of any person as is derived from salaries or from interest on securitie 
paid in the year ending 31st March, 1936, shall be the previous year's rate and 
for the purposes of refunds under sub-section (1) or sub-section (3) of section 
48 in respect of dividends declared in the year ending 31st March, 1936 or of 
payments made in the said year of salaries or of interest on securities the rate 
applicable to the total income of the person claiming refund shall be the previous 
year’s rate. 

ExplafUitio7i.—ln this sub-section the term ‘previous year’ with reference 
to any person means the rate of income-tax which would have been applicable 
to his total income if he had been assessed for the year ending 31st March 1936 
on a total income equal to that on which he is assessable for the year ending- 3 let 

March, 1937. ^ 


LEG. REF. ^ ^ , 

^Repealed by Act XXXII of IW, Sch.. 

333 

j 


I. 
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SCHEDULE 1. 

Schedule to he inserted in the Indian Post Office Act, 1898. 

[See section 3.] 


‘THE FIRST SCHEDULE. 
Inland Postage Rates. 
[Repealed by Act XXXII of 1940.] 

SCHEDULE IL 

[See section 4.] 

PART 1. 

Rates of Income-tax. 


A. In the case of every individual, Hindu undivided family, 

unregistered firm and other association of individuals 
not being a registered firm or a company— 

(1) When the total income is Rs. 2,000 or upwards, 

but is less than Rs. 5,000. 

(2) When the total income is Rs. 5,000 or upwards, 

but is less than Rs. 10,000. 

(3) When the total income is Rs. 10,000 or upwards, 

but is less than Rs. 15,000. 

(4) When the total income is Rs. 15,000 or upwards, 

but is less than Rs. 20,000. 

(5) When the total income is Rs. 20,000 or upwards, 

but is less than Rs. 30,000. 

(6) When the total income is Rs. 30,000 or upwards, 

but is less than Rs. 40,000. 

(7) When the total income is Rs. 40,000 or upwards, 

but is less than Rs. 1,00,000. 

(8) When the total income is Rs. 1,00,000 or up¬ 

wards. 

B. In the case of every company and registered firm, what¬ 

ever its total income. 


PART II. 


Rates of Super-tax. 

In respect of the excess over thirty thousand rupees of 
total income— 

(1) In the case of every company— 

(n) in respect of the first twenty thousand rupees of 
such excess. 

(b) for every rupee of the remainder of such excess. 

(2) (a) in the case of every Hindu undivided family— 

(i) in respect of the first forty-five thousand 

rupees of such excess. 

(«) for every rupee of the next twenty-five 
thousand rupees of such excess. 

(6) in the case of every individual, unregistered firm 
and other association of individuals not being 
a registered firm or a company— 

(j) for every rupee of the first twenty thousand 

rupees of such excess. 

(n) for every rupee of the next fifty thousand 
rupees of such excess. 

(c) in the case of every individual, Hindu undivided 

family, unregistered firm and other association 
of individuals not being a registered firm or a 
company— 

(t) for every rupee of the next fifty thousand 
rupees of such excess. 

(«) for every rupee of the next fifty thousand 
rupees of such excess. 

(ut) for every rupee of the next fifty thousand 
rupees of such excess. 

(iv) for every rupee of the next fifty thousand 
rupees of such excess. 


Rate. 


Six pies in the rupee. 

Nine pies in the rupee. 

One anna in the rupee. 

One anna and four pies in 
the rupee. 

One anna and seven pies in 
the rupee. 

One anna and eleven pies 
in the rupee. 

Two annas and one pie in 
the rupee. 

Two annas and two pies in 
the rupee. 

Two annas and two pics in 
the rupee. 


Rate. 

Nil. 

One anna in the rupee. 

Nil. 

One anna and three pies in 
the rupee. 


Nine pies in the rupee. 

One anna and three pies in 
the rupee. 


One anna and nine pies in 
the rupee. 

Two annas and three pics 

in the rupee. . . 

Two annas and nine pics in 

the rupee. . 

Three annas and three piw 

in the rupee. 
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{v) for every rupee of the next fifty thousand 
rupees of such excess. 

(w) for every rupee of the next fifty thousand 

rupees of such excess. 

(vii) for every rupee of the next fifty thousand 
rupees of such excess. 

(viii) for every rupee of the next fifty thousand 
rupees of such excess. 

(tV) for every rupee of the next fifty thousand 
rupees of such excess. 

(x) for every rupee of the remainder of such 

excess. 

This Bill has been consented to by the Council 


The 31st March, 1936. 


I assent to this Bill. 


Rate. 

Three annas and nine pies 
in the rupee. 

Four annas and three pies 
in the rupee. 

Four annas and nine pies in 
the rupee. 

Five annas and three pies 
in the rupee. 

Five annas and nine pies in 
the rupee. 

Six annas and three pies in 
the rupee. 

of State. 

M. B. DADABHOY, 

President, Council of State. 


The 3lst March, 1936. 


WILLINGDON, 

Viceroy and Governor-General. 


This Act has been made by me as Governor-General under thp 
67-B of the Government of India Act. 


provisions of section 


WILLINGDON, 

The 31^< March, 1936. Viceroy and Governor-General. 

Whe^s I Freeman, Earl of Willingdon am of opinion that a state of emergency 
exists which justifies the direction by me that the Indian Finance Act 1936 beimr an 

made by me under the provisions of section 67-B of the Government of India Act shall 
into operation forthwith. ^ ^ «iii come 


Now, THEREFORE, in exercise of the power conferred by the proviso 
of that section, I do hereby direct accordingly. 


to sub-section 



The 31.?/ March, 1936. 


WILLINGDON, 

Viceroy and Governor-General, 


THE INDIAN FINANCE ACT, 1937. 

{Made by the Governor-General on the 3b/ March, 1937.) 

An Act to fix the duty on salt manufactured^ in, or imported by land into, certain 
parts of British India, to vary the excise duty on sugar leviable under the 
Sugar (Excise Duty) Act, 1934, to vary certain duties leviable under the 
Indian Tariff Act, 1934, to vary the excise duty on silver leviable under the 
Silver (Excise Duty) Act, 1930, to fix maximum rates of postage under the 
Indian Post Office Act, 1898, and to fix rates of income-tax and super-tax 
Whereas it is expedient to fix the duty on salt manufactured in, or im¬ 
ported by land into, certain parts of British India, to vary the excise duty on 
sugar leviable under the Sugar (Excise Duty) Act, 1934, to very certain duties 
leviable under the Indian Tariff Act, 1934, to vary the excise duty on silver 
leviable under the Silver (Excise Duty) Act, 1930, to fix maximum rates of 
postage under the Indian Post Office Act, 1898, and to fix rates of income-tax 
and super-tax; It is hereby enacted as follows:— 

1. (1) This Act may be called The Indian 

Short title and extent. Finance Act, 1937. 


(2) It extends to the whole of British India, including British Baluchis¬ 
tan and the Sbnthal Parganas. , t 

2. The provisions of section 7 of the Indian Salt Act, 1882, shall, in so far 
. as they enable the Central Government to 

Fixation of salt duty. impose by rule made under that section a duty on salt 
manufactured in, or imported into, any part of British India 
be construed as if, for the year beginning on the 1st day of April, 
1937, they imposed such duty at the rate of one rupee and four annas per 

LEG. REF. Aden” omitted by A.O., 1937. 

»The words “other than Burma or 
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maund of eighty-two and two-sevenths pounds avoirdupois of salt manufactured 
in, or imported by land into, any such part, and such duty shall, for all the pur¬ 
poses of the said Act, be deemed to have been imposed by rule made under that 
section. 


AmoTulnient of section 3. M In sub-section (2) of section 3 of the Sugar 

Act XIV' of 1934. (Excise Duty) Act, 1934,— 

{a) in clause (f), for the words “ten annas’* the words “one rupee and 
five annas” shall be substituted, and 

(b) in clause (n), for the words “one rupee and five annas” the words 
“two rupees” shall be substituted. 


Amendment of the hirst 
Schedule to Act XXXII of 
1934. 


In the First Schedule to the Indian Tariff 
Act, 1934,— 


(a) in Item No. 17, for the words and figures “Rs. 9-1 per cwt.” in the 
fourth column, the following words and figures shall be substituted, namely:— 

“the rale at which excise duty is for the time being leviable on sugar, 
other than khandsari or palmyra sugar, produced in British India plus Rs. 7-4 

oer cwt.”; 

(b) in Items Nos. 61 (2) and 62 (1), for the words “two annas per 
ounce” in the fourth column, the words “three annas per ounce” shall be substi¬ 
tuted. 

’5. In sub-section (1) of section 3 of the Silver 
Ampdment of section 3, (Excise Duty) Act, 1930, for the words “two annas” 
Act XVIII of 1930. words “three annas” shall be substituted. 


6. For the year 
Inland Postage rates. 

dule to that Act. 


beginning on the 1st day of April, 1937, the Schedule 
contained in the Schedule to this Act shall be inserted 
in the Indian Post Office Act, 1898, as the First Sche- 


7. (1) Income-tax for the year beginning on the 1st day of April, 1937, 

T , , shall be charged at rates applicable to the total 

Income-tax and super-tax. • r T ^ 

income of each assessee the same, and increased in 
each case by the same fraction of the amount of the rate, as for the year 
beginning on the 1st day of April, 1936. 

(2) The rates of super-tax for the year beginning on the 1st day of 
April, 1937, shall, for the purposes of section 55 of the Indian Income-tax Act, 
1922, be the same rates, increased in each case by the same fraction of the 
amount of the rate, as for the year beginning on the 1st day of April, 1936. 

(3) For the purposes of sub-section (1) “totjil income” means total 
income as determined in accordance with the provisions of the Indian Income- 
tax, Act, 1922. 


THE SCHEDULE. 

Schedule to be inserted in the Indian Post Office Act, 1898. 

(See section 6.) 


“THE FIRST SCHEDULE. 


Inland Postage Rates. 
{See section 7.) 


Letters. 

For a weight not exceeding one tola 

For every tola, or fraction thereof, exceeding one tola 

Postcards. 

Single 

Reply 


% 


Rate. 

One anna. 

Half an anna. 

Nine pies. 

One and a half annas. 



LEG. REF. inserted in the Bill under the Provisio^ 

1 This section came into effect on the 28th Collection of Taxes Act (XVI of 1931). 
February, 1937, by virtue of a declaration ' 
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Vnr ^ Packets. 

Registered Newspapers. 

For a weight not exceeding ten tolas 

w-1-.- fri-rc ‘fc; 


♦ Parcels. 

For a weight not exceeding forty tolas 
For every forty tolas, or fraction thereof. 


exceeding forty tolas !. 


Six pies. 
Three pies. 


Quarter of an anna. 
Half an anna. 

Half an anna. 


Four annas. 
Four annas.” 


THE INDIAN FINANCE ACT, 1938. 


[26^A March, 1938. 

An Act to fix the duty on salt manufactured in or imhnrfert A.r , 

pms of British Mia. ,0 fx Lximum mtZ T Tl?"' 

Post Offico Act, 1898, and to fx rates of i.coJ.tax SZTeifat 

Whereas it is expedient to fix the duty on salt j • 

imported by land into, certain parts of British India to fix 

postage under the Indian Post Office Act, 1898, and’to fix rates 

and super-tax; It is hereby enacted as follows:_ ^ income-tax 


Short title and extent. 


1. (1) This Act may be called The Tmimaxt 
Finance Act, 1938. Indian 


and'S. SoS”pa;gaLar'’°" 

2. The provisions of section 7 of the Indian Salt Act, 1882 shall in ( 
Salt duty. they enable the Governor-General’ in Council* to 

manufactured in, or imported into any part of British India be construed™ ?f ‘ 
for the year beginning on the 1st day of April, 1938, they imposed such dnt 
the rate of one rupee and four annas per maund of eighty-two and twn cp ^ 
pounds avoirdupois of salt manufactured in, or imported V land into 
part, and such duty shall, for all the purposes of the said Act be deem’ed Z 
been imposed by rule made under that section. ' 


3. For the year beginning on the 1st day of April, 1938, the Schedule 

contained in the Schedule to this Act shall be inserted 
m the Indian Post Office Act, 1898, as the First 


Inland postage rates. 

Schedule to that Act. 


4. (1) Income-tax for the year beginning on the 1st day of April 1938 

Income-tax and super-tax to the total income 

income tax and super tax. assessee the same, and increased in each case 

by the same fraction of the amount of the rate, as for the year beginning on the 
1st day of April, 1937. 


(2) The rates of super-tax for the year beginning on the 1st day of 
April, 1938, shall, for the purposes of section SS of the Indian Income-tax Act 
1922, be the same rates, increased in each case by the same fraction of the 
amount of the rate, as for the year beginning on the 1st day of April, 1937. 

(3) For the purposes of sub-section (1) “total income’’ means total in¬ 

come as determined in accordance with the provisions of the Indian IncOme-tax 
Act, 1922. 'i-l- ■ - . 


♦ \ 
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THE SCHEDULE. 


Schedule to he inserted in the Indian Post Office Act, 1898. 


[See section 3.] 

“THK FIRST SCHEDULE. 

iNf.AND POSTACE RaTES. 

f.Src section 7.] 

Letters. 

For a \vci.elit iK>t cxcecMin^ one tola 

I'or (ola, or fraction thereof, exceeding; one tola 

Postcards. 

Sinele 

Rcpl> 

Ponk, Pattern and Samf^le Packets. 
For the first two and a half tolas or fractioi^ thereof 
For every additional two and a half tolas, or fraction thereof, 
in excess of two and a half tolas 

Rcfiistered Xetespopers. 

For a weight not exceeding ten tolas 

For a weight exceeding ten tolas and not exceeding twenty 
tolas 

For every twenty tolas, or fraction thereof, exceeding twenty 
tolas 

Parcels. 

For a weight not exceeding forty tolas 

For every fort\- tolas, or fraction thereof, exceeding forty 
tolas 


One anna. 

Half an anna. 

Nine pies. 

One and a half annas. 

Six pics. 

Three pies. 


Quarter of an anna. 
Half an anna. 

Half an anna. 


Four annas. 
Four annas. 


>1 


THE INDIAN FINANCE ACT, 1939. 

An Act to fix the duty on salt manufactured in, or imported by land into, cer¬ 
tain parts of British India, to vary the incidence and rate of excise duty on 
khandsari sugar Icznahlc under the Sugar (Excise Duty) Act, 1934, to vary 
certain duties Icznahle under the Indian Tariff Act, 1934, to fix maximum 
rates of postage under the Indian Post Office Act, 1898, and to fix rates of 
income-tax and super-tax. 

Wherf.a.s it is expedient to fix the duty on salt manufactured in, or import¬ 
ed by land into, certain parts of British India, to vary the incidence and rate of 
excise duty on khandsari sugar leviable under the Su^ar (Excise Duty) Act, 1934, 
to vary the duty on raw cotton leviable under the Indian Tariff Act, 1934, to fix 
maximum rates of postage under the Indian Post Office Act, 1898, and to fix 
rates of income-tax and super-tax; 

It is hereby enacted as follows:— 

Short title and extent. H) This Act, may be called TiiE INDIAN 

]■ iNANci: Act, 1939. 

(2) It extends to the whole of P)ritish India. 


2. The provisions of section 7 of the Indian Salt Act, 1882, shall, in so 

Fixation of salt diifv ^”‘'^t)le the Central Government to impose 

by rule made under that section a duty on salt manu¬ 
factured in, or imported into, any part of British India, be construed as if, for 
the year beginnin^r on the 1st day of April, 1939. they imposed such duty at the 
rate of one rupee and four annas per maund of eij^hty-two and two-sevenths pounds 
avoirdupois of salt manufactured in. or imported by land into, any such part, 
and such duty shall, for all the purposes of the said Act, be deemed to have been 
imposed by rule under that section. 


sugaT.'^ 3. In the Sugar (Excise Duty) Act, 1934,— 

(a) in clause (a) of section 2, the words “wherein, or within the 
cincts of which, twenty or more workers are working or were working on any day 
of the preceding twelve months, and” shall be omitted. j « 

>■': dause'(i) of sub-section (2) of section 3, for the words on 

rupee and five annas” the words “eight annas” shall be substituted. '' “ '' ' 
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4. In the First Schedule to the Indian Tariff Act, 1934. in Item No 46 

Import duty on raw the words “six pies per lb.” in the fourth 

column, the words “one anna per lb.” shall be substi- 
tuted. 

5. For the year beginning on the 1st day of April, 1939, the Schedule con- 

Inland postage rates. j” ^^hedule I to this Act shall be inserted in 

to that Act. as the First Schedule 

Income-tax and super- (0 Subject to the provisions of sub-section 

tax. ( 2 )— 

{a) income-tax for the year beginning on the 1st day of April 1939 
shall be charged at the rates specified in Part I of Schedule 11, and ’ ■ ’ 

1 QTO ^ super-tax for the year beginning on the Ist day of April, 

1939, shall, for the purposes of section 55 of the Indian Income-tax Act 1922 
be those specified in Part II of Schedule II. 

(2) In cases to which section 17 of the Indian Income-tax Act 1922 
applies, the tax chargeable shall be determined in accordance with the provisions 
of that section with reference to the rates specified in Schedule II 

(3) For the purpose of this section and of Schedule II, the expression 
total income” means total income as determined for the purposes of income-tax 

or super-tax, as the case may be, in accordance with the provisions of the Indian 
Income-tax Act, 1922. 

(4) Notwithstanding anything contained in sub-section (1) or sub-sec¬ 
tion (2), where more than half of the total income of any individual or Hindu 
undivided family consists of income from salaries, interest on securities or divi¬ 
dends in respect of which the individual or Hindu undivided family is deemed 
under the provisions of section 49-B of the Indian Income-tax Act, 1922 to have 
paid income-tax imposed in British India, or consists of income falling under 
more than one of those heads— 

(a) income-tax for the year beginning on the 1st day of April, 1939, 
shall be charged in respect of such total incomes at the rates of income-tax 
which were imposed for the year beginning on the 1st day of April, 1938, in 
respect of incomes of individuals or Hindu undivided families, and 

(i) in cases in which super-tax has been deducted under the provisions 
of section 18 of the said Act or would have been so deductible had the Indian 
Income-tax (Amendment) Act, 1939, come into force on the 1st day of April, 
1938, the rates of super-tax for the year beginning on the 1st day of April, 1939, 
shall, for the purposes of section 55 of the Indian Income-tax Act, 1922, be the 
rates of super-tax which were imposed for the year beginning on the 1st day of 
April, 1938, in respect of incomes of individuals or Hindu undivided families, 

as the case may be. 

(5) In respect of income to which sub-section (4) applies, the provi¬ 
sions of section 17 of the Indian Income-tax Act, 1922, shall apply to the assess¬ 
ment to be made for the year beginning on the 1st day of April, 1939, as though 
the Indian Income-tax (Amendment) Act, 1939, had not been passed. 

SCHEDULE I. 

Schedule to be inserted in the Indian Post Office Act, 1898. 

[See section 5.] 

“THE FIRST SCHEDULE. 

Inland Postage Rates. 

[Se€ section 7.] 

Letters . 


For « weieht not exceeding^ one tola ■ * 

K5r>eytfry tola,-or- fr.a€ti4n thereof,exceeding one tola 


.« .4 


On.e:anna. ... 
Half an anna.. 
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Postcards . 

Single 

Reply 

Book, Pafiemi and Sample Packets. 

For the first two and a half tolas or fraction thereof .. 

For every additional two and a half tolas, or fraction there¬ 
of, in excess of two and a half tolas 

Registered Newspapers. 

* 

For a weight not exceeding ten tolas 

For a weight exceeding ten tolas and not exceeding twenty 
tolas • • 

For every twenty tolas, or fraction thereof, exceeding twenty 
tolas 

In. the case of more than one copy of the same issue of a 
registered newspaper being carried in the same packet— 
For a weight not exceeding ten tolas 
For every additional five tolas, or fraction thereof, 
in excess of ten tolas 

Provided that such packet shall not be delivered at any ad¬ 
dressee’s residence but shall be given to a recognised 
agent at the post office. 

Parcels. 

For a weight not exceeding forty tolas 

For every forty tolas, or fraction thereof, exceeding forty 
tolas 


Nine pies. 

One and a half annas. 

Six pies. 

Three pies. 

Quarter of an anna. 
Half an anna. 

Half an anna. 

Half an anna. 

Quarter of an anna. 


Four annas. 
Four annas.” 


SCHEDULE II. 

[See section 6.] 

PART I. 

Rates of Income-tax. 

A. In the case of every individual, Hindu undivided family, unregistered firm and 
other association of persons not being a case to which paragraph B of this Part applies^ 

Rate. 


1. 

On 

the 

first 

Rs. 1,500 

of 

total 

income 

Nil. 

2, 

On 

the 

next 

Rs. 3,500 

of 

total 

income 

Nine 

3. 

On 

the 

next 

Rs. 5,000 

of 

total 

income 

One 

in 

Two 

4. 

On 

the 

next 

Rs. 5,000 

of 

total 

income 

5. 

On the 

balance of total 

income 


Two 


the rupee. 

Provided that— 

(t) no income-tax shall be payable on a total income which does not exceed 

Rs. 2,000; 

(ii) the income-tax payable shall in no case exceed half the amount by which 
the total income exceeds Rs. 2,000. 

B, In the case of every company and local authority, and in every case in which, 
under the provisions of the Indian Income-tax Act, 1922, income-tax is to be charged 
at the maximum rate— 

Rate. 

.. Two annas and six pies m 
the rupee. 


On the whole of total income 


PART II. 


Rates of Super-tax. 

A. In the case of every individual, Hindu undivided family, unregistered firm and 
other association of persons, not being a case to which paragraph B of this Part apphe*” 

Rate. 


1. On the first Rs. 25,000 of total income 

2. On the next Rs. 10,000 of total income 

3. On the next Rs. 20,000 of total income 

4. On the next Rs. 70,000 of total income 

3. On the next Rs. 75,000 of total income 

0 . On the next Rs, 1,50,000 of total income 

X” next -Rs. 1,50.000 of total income 
o. un the balance of total income 


Nil. 

One anna in the rupee. 
Two annas in the rupee. 
Three annas in the rupee.. 
Four annas in the rupee. 
Five annas in the rupee. 
Six annas in the rupee.'• 
devtn annas io the -rapiak 
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B. In the case of every company and local authority— 
On the whole of total income 


Rate. 

One anna in the rupee. 


THE INDIAN FINANCE ACT (XVI OF 1940). 


^ in, or imported by land into certain 

khandsari or palmyra sugar leviable under the Sugar {Excise Duty) Act 

the Motor Siririt (Duties) Act, 1917. o,d thehd^. TariKnS 

to fix rates of income-tax and super-tax. ^ ^ 

Whereas it is expedient to fix the duty on salt maniifartnr^^ 

by land into, certain parts of British IndilTo ' tSe rate of 

^gar other than khandsari or palmyra sugar, leviable under the Supar 

Duty) Act, 1934, to vary the rate of the exLe duty on Zor snWt lS/ 
the Motor Spirit (Duties) Act 1917, to vary the rate of the cus oms^dutv 1)n 

pojage Udder the Indian Tost Office Act, 1898,’ 

and super-tax; It is hereby enacted as followsincome tax 


Short title and extent. 


1. (1) This Act may be called The Indian 
Finance Act, 1940. 


(2) It extends to the whole of British India. 


2. The provisions of section 7 of the Indian Salt Act, 1882, shall, in so far as 
Fixation of salt duty. enable the Central Government to impose by rule 

in, or imported into, any part of British India, be construed as if for the veS 
beginning on the 1st day of April, 1940, they imposed such duty at the rate of one 
rupee and four annas per maund of eighty-two and two-sevenths pounds avoirdu 
pois of salt manufactured in, or imported by land into, any such part and such 
duty shall, for all the purposes of the said Act, be deemed to have been imnosed hv 
rule under that section, ^ ^ 


3. For clause (it) of sub-section (2) of section 3 of the Sugar Excise 

Excise duty on sugar. Duty Act, 1934, the following shall be substituted, 

namely:— 

“(w) on all other sugar except palmyra sugar at the rate— 

(o) of two rupees per cwt., in the case of sugar produced on' or before the 
29th day of February, 1940, and either issued out of a factory on or after that 
date or used within a factory on or after that date in the manufacture of any 
commodity other than sugar; and 

(b) of three rupees per cwt, in the case of sugar produced on or after the 
1st day of March, 1940.” 

4. In sub-section (1) of section 3 of the Motor Spirit (Duties) Act, 1917 for 

the words '' eight annas ” the words “ twelve annas ” 
Excise duty on-motor spi- shall be substituted, and the provisions • of section S 

of the Indian Finance (Supplementary and Extend¬ 
ing) Act, 1931, so far as they relate to the levy of . an additional duty on motor 
spirit shall cease to have effect 
' CCM -334 
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5. Tn the First Schedule to the Indian Tariff Act, 1934, in Item No. 27 (6), 
T , , . for the words “ Ten annas per Imperial gallonin the 

^ ^ fourth column, the following words shall be substituted, 


namely: 


pirit. 


"The rale at \\hich excise duty is for the time being leviable on motor 

f9 


6. For the year beginning on the 1 st day of April, 1940, the Schedule contained 

Inland postage rates. V" 

Post Office Act, 1898, as the First Schedule to that 


Act. 


Tncomc-tax and super- 7. (1) Subject to the provisions of sub-sec- 

tax. tion (2 )— 

('a') income-tax for the year beginning on the 1 st day of April, 1940, shall be 
charged at the rates specified in Part I of Schedule II to the Indian Finance Act, 
1939; 

(b) rates of super-tax for the year beginning on the 1st day of April, 
1940, shall, for the purposes of section 53 of the Indian Income-tax Act, 1922, 
be the rates specified in Part TI of Schedule II to the Indian Finance Act, 1939: 

Provided that in the case of an association of persons being a Co-operative 
Society, other than the Sanikatta Saltowners’ Society in the Bombay Presidency, 
for the time being registered under the Co-operative Societies Act, 1912, or 
under an Act of the Provincial Fegislature governing the registration of Co¬ 
operative Societies, the rates of super-tax for the year beginning on the 1st day 
of April, 1940, shall be— 

d) On the fir'it Rs. 25,000 of total income Nil. 

(2) On the balance of total income .. One anna in the rupee. 

r2) In cases to which section 17 of the Indian Income-tax Act, 1922, ap¬ 
plies. the tax chargeable shall he determined in accordance with the provisions 
of that section with reference tf> the rales imposed by sub-section (1). 

(3) For the purpose of this section and of the rates of tax imposed by 
sub-section (1), the expression "<^otal income" means total income as determined 
for the purposes of income-tax or super-tax, as the case may be, in accordance 
with the provisions of the Indian Tncomc-tax Act, 1922. 


SCHEDULE T. 


Schedule to he inserted in the Indian Post Office Act, 1898. 


\Sce section 6.] 

“THE FIRST SCHEDULE. 
Inland Postac.e Rates. 

[.Vcr section 7.1 
Letters. 

For a weight not exceeding one tola 

For every tola, or fraction thereof, exceeding one tola 

Postcards. 

Single 

Reply 

Book, Pattern and Samf>h Packets. 
For the first two and a half tolas or fraction thereof 
For every additional two and a half tolas, or fraction thereof, 
m excess of two and a half tolas 

Rcejisterexl N<nvspapers. 

For a weight not exceeding ten tolas 

For a weight exceeding ten tolas and not exceeding twenty 
tolas 

For every twenty tolas, or fraction thereof, exceeding twenty 
tolas • ; 


One anna. 

Half an anna. 

Nine pies. 

One and a half annas. 

Six pies. 

Three pies. 

Quarter of an anna. 
Half an anna. 
HalfanahnaV 


% 

% 
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^ f same issue of a 

registered newspaper being earned m the same packet— 

For. a weight not exceeding ten tolas 

For every additional five tolas, or fraction thereof in 
excess of ten tolas 

Provided that such packet shall not be delivered at any ad¬ 
dressee s residence but shall be given to a recogni<:ed 
agent at the post office. iccognisea 

. Parcels. 

For a weight not exceeding forty tolas 

fraction thereof, exceeding forty 


Half an anna. 
Quarter of an anna 


Four annas. 


• • 


Four 


annas. 




THE INDIAN FINANCE ACT (VII OF 1941). 

An Act to fix the duty on salt manufactured in, or imlorted 

certain parts of British India, to voxy the rate 'of excle dL,l! ’ 

leviable under the Matches (Exci^ Duty) Act 1934, to varv 

of po„aj,e under ,ke ,.d„u Fos, Offie. 

fix the rate at which excess profits tax shall be charged ^ ^ 

Whereas it is expedient to fix the duty on salt manufactured in, or imnorted 
by land into, certain parts of British India, to vary the rate of the excise dJtv on 
matches leviable under the Matches (Excise Duty) Act, 1934, to vary the rate 
of the excise duty on rnechanical lighters leviable under the Mechanical Lighters 

thread leviable under the Indian Tariff Act, 1934, to fix maxlum Tes "f 
postage under the Indian Post Office Act, 1898, to fix rates of income-tax ai5d 
super-tax and to continue the charge and levy of excess profits tax and fix the 
rate at which excess profits tax shall be chargea, ^ ^ 

It is hereby enacted as follows:— 


Short title and extent. Finance Act^^iSl^^ 

(2) It extends to the whole of British India. 

2, The provisions of section 7 of the Indian Salt Act, 1882» shall m so 

far as they enable the Central Government to im- 

Fixation of Salt Duty. pose by rule made under that section a duty on salt 
manufactured in, or imported into> any part of British India, be construed as 
if, for the year beginning on the 1st day of April 1941, they imposed such 
duty at the rate of one rupee and four annas per maund of eighty-two and two- 
sevenths pounds avoirdupois of salt manufactured in, or imported by land into 
any such part, and such duty shall, for all the purposes of the said Act, be deem¬ 
ed to have been imposed by rule made under that section. 

3. For section 4 of the Matches (Excise Duty) 

Excise Duty on Matches. I 934 , following section shall be substituted 

namely:— , • -> l n l t • 

“4. The duty payable under section 3 shall be levied at the following 

rates, namely 

’ (n) on matches in boxes or booklets containing on an average not more 

than eighty— . r 1 4 . 4 . 1 . 

■■■ ' (^*)-if the average number is forty or less» at the T-ate of two rupees per 

gross of boxes or booklets, 
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(ii) if the avcrag-e number is more than forty, but not more than sixty> 
at the rate of three rupees per ^ross of boxes or booklets, and 

(Hi) if the averapfe number is more than sixty» at the rate of four rupees 
per ^ross of boxes or booklets: 

(b) on al! other matches, at such rate as the Central Government may 
prescribe. ” 


4. In section 3 of the Mechanical Lighters 
Excise Dutv on Media- Duty') Act, 1934, for the words “one rupee 


nicnl T-iphters. 


and eight annasthe words ‘‘three rupees’' shall be 
substituted. 

5 In the First Schedule to the Indian Tariff Act, 1934» in Item No. 47 
, , A .-r • 1 (2), for the entry "25 per cent, ad valorem or 3 annas 

Import Duty on ArUfical whichever is higher” in the fourth column the 

Silk Yam and Thread following entr\' shall be substituted, namely:— 

• # 

“25 per cent, ad r*alorcm or 5 annas per lb., whichever is higher”. 

6 . For the year beginning on the 1st day of April, 1941» the Schedule 

contained in the Schedule to this Act shall be insert¬ 
ed in the Indian Post Office Act, 1898 j as the First 
Schedule to that Act. 

7 (]) Subject to the provisions of sub-sections 

(2) and (3)— 


Inland Postage rates. 


Income-tax 

fax. 


and Super- 


(rt'l income-tax for the year beginning on the 1st day of April 1941, 
shall be charged at the rates specified in Part I of Schedule IT to the Indian 
Finance Act, 1939, increased in each case bv a surcharge for the purposes of 
the Central Government amounting to one-third of each such rate; 

(h) rates of super-tax for the year beginning on the 1st day of April 
1941, shall, for the purposes of section 55 of the Indian Income-tax Act. 1922. 
be the rates specified in Part IT of Schedule IT to the Indian Finance Act» 1939, 
increased— 

(i) in the case of the rate applicable to a company, by a surcharge amount¬ 
ing to one-third of that rate, and 

(n) in the case of every other rate, by a surcharge for the purposes of 
the Central Government amounting to one-third of each such rate: 

Provided that in the case of an association of persons being a co-opera¬ 
tive society, other than the Sanikatta Salt owners' Societ\'^ in tl»e Bombay 
Presidency for the time being registered under the Co-operative Societies Act, 
1912, or under an Act of the Provincial Legislature governing the registration 
of Co-operative Societies, the rates of super-tax for the year beginning on the 
1st day of April 1941. shall he the rates of super-tax specified in the proviso to 
clause (b) of stih-section (I) of section 7 of the Indian Finance Act, 1940, 
increased in each case bv a surchage for the purposes of the Central Govern¬ 
ment amounting to one-third of each such rate. 

(21 In making any assessment for the year ending on the 31st day of 
March , 1942,— ■ 

(o) where the total income of an assessee, not being a company., includes 
any income chargeable under the head “Salaries” or under the head^ “Interert 
on Securities” or any income from dividends in respect of which he is deemed 
under section 49-B of the Indian Income-tax Act, 1922, to have paid income- 
tax imposed in British India* the income-tax payable by the assessee on that 
part of his total income which consists of such inclusions shall be an amount 
bearing to the total amount of income-tax payable according to the 
applicable under the operation of the Indian Finance Act. 1940. read with sub¬ 
section (1) of section 3 of the Indian Finance (No. 2) Act, 1940» on Ws total 
income the same proportion as the amount of such inclusions bears to hi? total 
income; 
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{b) where the total income of an assessee, not being; a company includes 
any income chargeable under the head “Salaries” on which super-tax^ has been 

'deducted under the provisions of sub-section (2) of sec¬ 
assessee on that portion of his total income which consists of su4 inclusions 
shall be an amount bearing to the total amount of super-tax payable accordine- 
to the rates applicable under the operation of the Indian Finance Act 194<f 
with sub-section (1) of section 3 of the Indian Finance (No 2) S 

K Tht Sal 'ZZ 

(3) In cases to which section 17 of the Indian Income-tax Act 1922. 
applies, the tax chargeable shall be determined as provided in that section but 
with reference to the rates imposed by sub-section (1) of this section, and in 
accordance with the provisions of sub-section (2) of this section where appli- 

CclDiC • * 


.u x P^«Voses of this section and of the rates of tax imposed 

thereby, the expression total income means total income as determined for 
the purposes of income-tax or super-tax, as the case may be, in accordance with 
the provisions of the Indian Income-tax Act, 1922. ^ 

8. ( 1 ) In sub-clause (^) of clause (6) of section 2 of the Excess 

Continuance of and rate words and figures **31st 

of Excess Profits Tax. Marche 1941, the words and fierures “31sf dav 

of March, 1942,” shall be substituted ^ 

(2) The excess profits tax imposed by section 4 of the Excess Profits Tax 
Act, 1940, shall, in respect of any chargeable accounting period beginning after 
the 31st day of March, 1941, be an amount equal to sixty-six and two-thirds 
per cent, of the amount by which the profits of the business during that chargea- 
ble accounting period exceed the standard profits. ^ 


THE SCHEDULE. 


Schedule to be inserted in the Indian Post Office Act, 1898. 

[See section 6.] 

“THE FIRST SCHEDULE. 
Inland Postage Rates. 

(See section 7.) 

Letters, 


For a weight not exceeding one tola 

For every tola, or fraction thereof, exceeding one tola 

Postcards. 


Half an anna. 


Single 

Reply 

Book, Pattern and. Sample Packets. 

For the first five tolas or fraction thereof 
For every additional two and a half tolas, or fraction thereof, 
in excess of five tolas. 

Registered Newspapers. 


Nine pies. 

One and a half annas. 

Nine pies. 

Three pies. 


For a weight not exceeding ten tolas 

For a weight exceeding ten tolas and not exceeding twenty 
tolas ' . 

For every twenty tolasi or fraction thereof; exceeding twenty 

tolas . - ^ 

In the case of rnore than one copy of the same issue of a 
registered newspaper being carried in the same packet— 
For a weight not exceeding ten tolas 


Quarter of an anna. 
Half an anna. 

Half an anna. 

Half an anna. ■ 
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For every additional five tolas, or fraction thereof, in 

excess of ten tolas - • Quarter of an anna. . 

.;ocd that such packet shall not be delivered at any 
addressee’s residence but shall be given to a recognised 
agent at the post oflice. 

Parcels. 

For a weight not exceeding forty tolas . . Four annas. 

F'or every forty tolas, or fraction thereof, exceeding forty Four annas. 
tolas 

THE INDIAN FINANCE ACT (XII OF 1942). 

[26^/i March, 1942. 

An Act fo fix the duty mi salt manufactured in, or impoi\ted hy land into 
certain parts of British India, to vary the rate of the excise duty on motor 
spirit Uviahle under the Motor Spirit (Duties) Act, 1917, to vary ,the 
rate of the excise duty on kerosene leviable binder section 5 of the hidian 
Finance Act, 1922, to vary the rate of the excise duty on silver UvidbU 
under the Siher (Excise Duty) Act, 1930, to levy customs duties in addi¬ 
tion to the duties of customs leviable under the Indian Tariff Aot, 1934, 
to fix maximum rates of postage under the Indian Post Office Act, lH|98i 
to fix rates of income-tax and super-tax and to continue the charge and 
levy of excess profits tax and fix the rate at which excess profits tax sh^U 
be charged- 

WiiEREAs it is expedient to fix the duty on salt manufactured in, or 
imported by land into, certain parts of British India, to vary the rate of the 
excise duty on motor spirit leviable under the Motor Spirit (Duties) Act, 
1917, to vary the rate of the excise duty on kerosene leviable under section 5 
of the Indian Finance Act, 1922, to vary the rate of the excise duty on silver 
leviable under the Silver (Excise Duty) Act, 1930, to levy customs duties in 
addition to the duties of customs leviable under the Indian Tariff Act, 1934, 
to fix maximum rates of postage under the Indian Post Office A*ct, 1898, to fix 
rates of income-tax and su})or-tax and to continue the charge and levy of 
excess profits tax and fix the rate at uliich excess profits tax shall be charged; 
It is hereby enacted as follows:— 

Short title and extent. 1' O) This Act may be called The Indian 

F^inance Act, 1942. 

(2) It extends to the whole of British India. 

2. The provisions of section 7 of the Indian Salt Act, 1882, shall, in so 

riiation of salt duty. enable the Central Government to impose 

by rule made under that section a duty on salt manu¬ 
factured in, or imported into, any part of British India, be construed as if, 
for the year beginning on the 1st day of April, 1942, they imposed such duty 
at the rate of one rupee and four annas per inaund of eighty-two and two- 
sevenths pounds avoirdupois of salt manufactured in, or imported by land into, 
any such part, and such duty shall, for all the purposes of the said Act, be 
deemed to have been imposed by rule made under that section. 

3. In sub-section (1) of section 3 of the Motor Spirit (Duties) Act, 1917, 

Excise duty on motor for the words * twelve annas the words “fifteen 

annas’' sliall be substituted. 

4. In the proviso to section 5 of the Indian .Finance Act, 1922, for the 

Excise duty on kerosene, "^'ords “of two annas and three pies” the words ‘lat 

which enstoms duty is for the time being leviable 
under the Indian Tariff Act, 1934, read with any other enactment for the time 
being in force” shall be substituted. 
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5. In sub-section (1) of section 3 of the Silver (Exeise Duty) Act 1930 

Excifle duty on silver ‘ ’ ’ the words ‘ ‘ three’ annas 

and seven and one-fifth pies ’ ’ shall be substituted 

6. Where any goods chargeable with a duty of euustoms under the First 

Additional customs diitips. Schedule to the Indian Tariff Act, 1934, or under the 

t.ai Pn n + ^ 41 Schedule read with any notification of the Cen- 

tral Government for the time being in force, are assessed to duty there shah 

up to the 31st day of March, 1943, be levied and collected as an additiorto am 

S Seh Z™°" “ to on.-aa 

Provided that such addition of duly shall not be levied and eollected on- 

(a) salt comprised in Item No. 2-5 (1) of the said Sehedule- 

(b) motor spirit-comprised in Item No. 27 (6) of the said s’chedule- 

1 V comprised in Item No. 46 (3) of the said Schedule’ so 

1942, continues to be leviable; urainance, 

(d) machinery comprised in Items Nos. 72, 72 (1) 79 (2) anri 70 /o^ 

of the said Schedule; ^ 72 (3) 

(e) the following, when the Customs-colleelor is satisfied that thev are 

the produce or manufacture of Burma, namely:_ ^ 

(i) potatoes and onions comprised in Item No. 7 of the said Schedule 

(ii) cofiee comprised in Item No. 9 of the said Schedule ’ 

(iii) spices comprised in Item No. 9 (3) of the said S.ehe’dule 

(iv) betelnuts comprised in Item No. 9 (5) of the said Schedule 

(v) cutch and gambler comprised in Item No. 13 (2) of (he said 

Schedule, &!•§*’ 

(vi) sugar excluding confectionary comprised in Item No 17 of the said' 

Schedule, ■■ 

(vii) cigars comprised in Item No. 24 (1) of the said Sehedule 

(viii) matches comprised in Item No. 34 (4) (a) of the said Schedule. 

7. For the year beginning on the 1st day of April, 1942, the Schedule 
Inland postage rates. contained in Schedule I to this Act shall be inserted 

Schedule to that Act. 


Income-tax and super- 8- (1) Subject to the provisions of sub-sections 

tax. (2) and (3),— 


(a) income-tax for the year beginning on the 1st day of April 1942 

shall be charged at the rates specified in Part I of Schedule II increased'in the 
eases to which sub-paragraph (&) of paragraph A and paragraph B of that 
Part apply by a surcharge for the purposes of the Central Government at the 
rate specified therein in respect-of each such rate of income-tax, and 

(&) rates of super-tax for the year beginning on the 1st day of April 
1942, shall, for the purposes of section 55 of the Indian Income-tax Act 1922' 
be those specified in Part II of Schedule II increased in the cases to'which 
paragraphs A, B and C of that Part apply by a surcharge for the purposes 
of the Central Government at the rate specified therein in respect of each such 
rate of super-tax. 

(2) In making any assessment for the year ending on the 31st day of 
March, 1943,— 

(a) where the total income of an assessee, not being a company, includes 
any income chargeable under the head ^ Salaries or under the head ** Interest 
on Securities*^ or any income from dividends in respect of which he is deemed 
under section 49-B of the Indian Income-tax Act, 1922, to have paid income-tax 
imposed in British India, the income-tax payable by the assessee on that part 
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of liis total iiKoiiK' wliicli consists of such inclusions shall be an amount bearing 
fo tlic t(.t:.l amount of income-tax payable according to the rates applicable 
uiidai- tlu‘ ‘'jjt ra urn of tiie Indian f inance Act, 1941, on his total income the 
same pro]iortion as the amount of such inclusions bears to his total income; 


(h) where tlie total income of an assessee, not being a company, includes 
any incoim* chargeable under the head “JSalaries” on which super-tax has been 
or'nicdit have been deducted under the provisions of sub-section (2) of section 18 
of the Indian income-tax Act, 1922, the super-tax payable by the assessee on 
that portion of his total income which consists of such inclusions shall be an 
amount bearing lo the total amount of super-tax payable according to the rates 
applicable uinrer the operation of tlie Indian Finance Act, 1941, on his total 
income the same proportion as tlie amount of such inclusions bears to his total 

income. 


(3) In cases to which section 17 of the Indian Income-tax Act, 1922, 
applies, the tax chargeable shall be determined as provided in that section but 
with reference to the rates imiiosed by sub-section (1) of this section, and in 
accordance with the provisions of sub-section (2) of this section ^here appli¬ 
cable. 


(4) P^or the purposes of this section and of the rates of tax imposed 
thereby, the expression “total income” means total income as determined for 
the purposes of income-tax or super-tax, as the case may be, in accordance 
with the jirovisions of the Indian Income-tax Act, 1922. 


(5) Notwithstanding anything contained in sub-section (1) or sub-sec- 
lion (2) no tax shall be payable in cases to which sub-paragraph (a) of para¬ 
graph A of Part I of Schedule 11 applies where the assessee deposits with the 
Central Government in such manner and in accordance with such conditions ^ 
the Central Goverment may by rule prescribe for the purposes of this sub¬ 
section an amount representing not less than one rupee for every complete umt 
ol twenty-five rupees by which his total income exceeds seven hundred and 

fifty rupees: 

Provided that wliere the total income includes any income chargeable 
under the head “Salaries” or under the head “Interest on Securities^ 
income from dividends in respect of which he is deemed under section 49-^ 
of the Indian Income-tax Act, 1922, to have paid income-tax imposed in British 
India, the amount to be deposited by the assessee in order to obtain the exemp¬ 
tion conferred by this sub-secUon shall be an amount bearing to the minimum 
required to be deposited under the foregoing provisions of this sub-section the 
same proportion as tlie amount of his total income diminished by the amoun 
of such inclusions bears to the amount of his total income. 

(6) A deposit made in accordance with the provisions of sub-section 
(5) shall not in any way be capable of being charged and shall not be 

to attchment under any decree or order of any Civil, Revenue or Criminal Gou 
in respect of any debt or liability incurred by the depositor and neither the 
Official Assignee nor any receiver appointed under the Provincial Insolvency 
Act, 1920, shall be entitled to or have any claim on such deposit. 

(7) Where the total income of an assessee referred to in sub-paragraph 

(h) of paragraph A of Part 1 of Schedule II docs not exceed six t 
rupees, an amount representing one rupee for every complete unit ® , 

hundred rupees of his total income as reduced by the deductions, if ® , 

under the second proviso to sub-section (1) of section 7, section 

section (1) of section 58-P of the Indian Income-tax Act, 1922, shall be ^ , 
for the assessee’s benefit and shall be paid to him on such date, 
twelve months after the teiminatiou of the present hostilities, as the 

Government may fix: 
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total to any part of 

see,io„'®Fu,S":-;"i fr""f- •“ !“ '""■>«> ““0“ »<>■ 

more ,t shall be reckoned as a complete unit™ wo hundred "rupees." 

9. (1) In sub-clause (a) of clause (6) of section P’ nf iv, rt 

Continuance of and rate 't’ax Act, 1940, for the words nni Profits 

Of Excess Profits Tax. of March, 1942”, the wordstd ISfeY”3 ‘f f 

March, 1943” shall be substituted 

j - . * 


/Qx rnv^ ^ -•^uuiSLU.uweU. 

Tax Act, 1940, sSiriu^ILp'ecf J aTchlrgLblet“ ^ P^'^Sts 

after the 3lst day of March, 1942, be an amount Penod beginning 

per cent of the amount by whieh the profite of tb° two thirds 

chargeable accounting period exceed the sfa^dfrd profits. that 

19. (1) If before the 1st day of Juh' 1940 ^ -k-u- 

Funding of one-tenth of of the date on which anv ^whm thirty days 

Excess Profits. Tax. under the provisions oTthe ^ ® 

1940, at the rate of sixty-sh, 

becomes payable, whichever of these dates is later a fn^V two-thirds per cent. 

tral Government, the Central Government sHaf/ remv^^at 

to such conditions as it may hereafter determine^ so’ subject 

profits tax as shall be equal to one-tenth of the amount + 1 ? 

of such further sum deposited, whichever is the l^s! “^^-tialf 

Provided that, if the said excess profits tax i 

by relief given in respect of a deficiency of profits or Iw S 

wise, the portion of the tax to be repaid und^r this seSfon if "^her- 

ingly reduced: •' ® be correspond- 

Provided further that if the said excess profits t 
maximum sum that may be deposited vi^ith the cLtral reduced, the 

section shall also be correspondingly reduced: .ernment under this 

Provided further that the provisions of this section shall • 

pect of excess profits tax to whieh the section applies 

before the commencement of this Act if the further sum payable 

is deposited before the 1st day of July, 1942: erred to herein 

Provided further that in relation to excess profits tax oavaKi. , ^ 

Excess Profits Tax Act, 1940, in respect of any profits which^afe aL 

assessment to excess profits tax under the law in force in thp TT *+ 

it shall be unnecessary to deposit the further sum referred to ^ 

and the amount repayable by the Central Government under thi<! section, 

subject to the first proviso, be one-tenth of the amount of the excp<K ’ 

payable .t the rate «f akty-sia aad two-thirds per cent. Uhder 

Profits Tax Act, 1940. ■•-'-a.tebs 

(2) Any sum deposited with the Central Government und^r .. 

(1) shall carry simple interest at the rate of two per cent per an 
shall be repaid within twelve months of the date of termination nf and 

hostilities. Present 

I 

(3) The Central Government may, by notification in the offieip] a 
make rules for carrying out the purposes of this section and for nraWK- 
manner and conditions referred to in sub-section (5) of section 8 

C.CM.r-33S 
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Nine pies. 

Three pies. 

Quarter of an anna. 


Half an anna. 


SCHEDULE I. 

Schedule to be inseited in the Indian Post Office Act, 1898. 

{Sec section 7.) 

“THE FIRST SCHEDULE. 

Inland Fostagk Rates. 

{See section 7.) 

Letters. 

For a weight not exceeding one tola •• •• ^ annas. 

For every tola or fraction thereof, exceeding one tola Half an anna. 

Postcards. 

.. .. Nine pies. 

" .. .. One and a half annas. 

Reply • • • ' " T. , ^ 

Book, Pattern and Sample Packets. 

For the first five tolas or fraction thereof ^ 

For every additional two and a half tolas, or fraction thereof, 
xui / Three pies, 

in excess of rive tolas ^ 

Begistered Newspapers. 

For a neiglit not exceeding ten tolas • ■ Quarter of an anna, 

kr a we^rht exceeding ten tolas and not exceeding twfcnty Half an anna. 

tolss 

For every twenty tolas, or fraction thereof, exceeding twenty Half an anna. 

tolas . , 

In tho case of more than one copy of tho same issue of a regis¬ 
tered newspaper being carried in the same packet 

For a w'eight not exceeding ten tolas • • Half an anna. 

For every additional five tolas, or fraction thereof, m Quarter of an anna. 

excess of ten tolas 

Povided that such packet shall not be delivered at any 
addressee's residence but shall be given to a recognised 
agent at the post office 

parcels. 

For a weight not exceeding forty tolas 

For every foity tolas, or fraction thereof, exceeding forty tolas. Four annas . 

SCHEDULE II. 

{Sec section 8.) 

Part I . 

Bates of Income-tax. > ^ 

A 1,1 the case of every individual, Hindu undivided family, unregistered A™ ^ 

.o w,b,h ^ o. .i,,.«« 

(fl) Where the total income does not exceed Ks. -,uuu 

1. On the first Rs. 750 of total income ■ • ^ 

2. On the next Es. 1,250 of total income '1 ® ^ 

Provided that no tax shall be payable on a total income 

which does not exceed Rs. 1,500. 

(h) Where the total income exceeds Rs. 2,000— 

^ Rate. Surcharge. 

1. On the first Rs. 1,500 of total Nil 

2 or°the”'next Rs. 3,500 of tot-tl Nine pies in the rupees. Six pies m the rupee. 

3 P.. 5,000 », ,...1 on. .n.l .h™ pto Nta "P"- 

iucou'e. rnnec One amna and two piw 

4. On the next Rs. 5,000 of total Two annas in the rupee. 

5 orr b....bo o,b,.™,. t™ .a pi" sr.ur».""" 1 

in the rupee. ru ^ „hieh 

B.—In the case of every company and V ^'“"Yncome-tS i»^ charged »» 
under the provisions of the Indian Income-tax Act, 1922, me 

the maximum rate— SurebArgO. ■ 

On the whole of total income. the"tup«”^ thiTrupee- 


Four annas. 
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Part H. 

Bates of Super-tax. 

other association o? pe‘fsonI"not''beSg“a ’ to firm and 

apply- ’ ^ ^ paragraphs B and C of this Part 

1. On the first Rs. 25,000 of total Surcharge. 

income. Nil. 

2. On the next Rs. 10000 of total One anna in the rupee • 

income. P * Six pit^s in the rupee 

3. On the next Rs. 20,000 of total Two annas in the rupee On 

income. rupe^. One anna in the rupee. 

4. On the next Rs. 70,000 of total Three fi,„ 

income. ” rupee. One anna and six pies in 

5. On the next Rs. 75,000 of total Four annas in the rupee 

income. “a rupee. Iwo annas in this rupee. 

6. On the next Rs-. 1,50,000 of total Five annas in ti,o m 

income. Two anjias and six pies 

7. On the next Rs. 1,50,000 of total Six annas in the rupee rtel'*® 

income. rupee, three annas in the rupee, 

8. On the balance of total income. Seven annas in the vnnee Tn. 

^4—In the case of every local authority— ” " • ^ annas and six pies 

Rate rupee. 

On the whole of total income. One anna in'the rupee Qiv 

association of persons bpina a rupee, 

the Sanikatta Saltowners» Society in the Bombay Presidency fTthe r 
under the Co-operative Societies Act, 1912, or under an Anf nf fi registered 

governing the registration of Co-operative Societies— *Provincial Legislature 

• Rata* 

1. On the first Rs. 25,000 of total 2iii Surcharge, 

income. * Nil. 

2. On the balance of total income. One anna in the rupee • - 

D.—In the case of en*erv company— *^he rupee. 

On the whole of total income. One anur^^lnd six pies 

in the rupee. 


THE FOREIGNERS ACT (HI OF 1864) ‘ 

[See also Registration of Foreigners Act XVI of 1939 and the Foreigners Act IT 

of 1940.] gicrsActu 

[Rep. in part by Acts XII of 1876 and X of 1914- Ameldfl^t^*T^' 
of 1891 and III of 1915. also Act XVI of 1939 and Act HoM91^1 
An Act to give the Government certain powers with respect to Fo ' ' 

Whereas it is expedient to make provision to enable the GovTrnmTnTto 

prevent the subjects of Foreign States from r^riine 
• or sojourning m British India or fmm „ 

through or travelling therein, without the consent of the ’ Government p 
enacted as follows:— vernment, it ,s 


Preamble. 


LEG. REF. 

1 Short title, "the Foreigners Act, 1864”. 
See the Indian Short Titles Act, 1897 (XIV 
of 1897). • 

For special direction from Parliament to 
pass this Act, se.e S. 84 of the Government 
of India Act, 1^3 (III and IV Will. IV’, 
c. 8S), Coll. Stats., Ind., Vol. I. 

For the Statement of Objects and Reasons 
of the Bill which became Act III of 1864, 
se£ Calcutta Gazette, 1863, p. 2163; for 
proceedings relating to the Bill, see ibid., 
Supplement, p. 581, and Gazette of India, 


18M Supplement, p. 41. 

I nc ^\ct liss t)C0n dedjirp/? k • i* 
in the whole of British Ind?. ^ 
regards the Scheduled Distdets 
Laws Local Extent Act, 1874 (XV on 874 X 

upjs B2”JySii;”(Ssi,'r ' 

VoI. I but its application to 
Chin Hills has been barred 
Hills Regulation, 1896 (V of ^ 1896 / 
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, -n„. fnllnu.iK' wol-.ls an.l expressions in this Act shall have the mean- 

licrclty assigned to them, unless there be some- 
Intrrprf f:iii"ii. thing in the subject or context repugnant to such 

ruciion. lliat is to sa\': 

■ I* * * * * n 

r." The word “foreigner" shall denote a person:— 

M(o) who is not a natural horn llritish subject as defined in sub-sections 
, 1 I and ( 2 ) of section 1 of the llritish Nationality and Status of Aliens Act, 

' j „ot been granted a certificate of naturalisation as a British 

subject under anv law for the time being in force in llritish India; 

Provided that ;mv llritish suliject who, under any law for the time being 
in force in llritish India', ceases to be a llritish subject, shall thereupon be deemed 

to be a foreigner] ; , , , • r 

the words "the Magistrate of the ilistrict” shall denote the chief officer 

charged with the executive administration of a district 

''Magi''trate oi the (li-- juk] exercising the powers of a Magistrate, by what- 
trict." ^.^cr designation tbe chief officer charged with the 

executive administration is styled, or, in the absence of such officer from the 


I.F.G. RTF. 

C(k1c. Vol. I, and to hill tribes in a hilb 
tract to which the Regulation apfihes hy 
the Kachin Hill Tribes Rej^iilation IHOri (I 
of 1895). F^ur. Code. Vol. I. 

The Santlial Tarj^anas by the Santhal l_ar- 
<?anas Settlement Kegnlation (III of 18/2), 
S. 3, as amended hy the Santhal I ar}.jan«»s 
Justice and Laws Regulation (III of 18W). 

B. and O. Code, Vol. I. , a i 

Tiie Arakan Hill Histricts hy the .Arakan 

Hill District I.aws Regulation 19U> (1 ot 
1916), S. 2. Bur. Code. \'f*L I - , 

British Baluchistan by the B>ritish 
chistan Law^ Regulation, 1913 (II of 
S. 3. Bal. Code; 

Angul District hy the Angul l.aws 


l^alu- 

1913), 

Regu- 


lation, 1913 (111 ol 1913), S. 3, B. atul O. 

Code, Vol. I. ... , 

It lias been declared, hy notdicaticm under 

S. 3 (a) of the Scheduled Districts Act. 


force in the 
nanielv :— 

1878. l‘t. 1 


1879. Pt. I 


1874 (XIV of 1874). to he in 

following Scliediiled Districts, 

Sind, see Gazette f)f India, 
p. 482. 

Aden, see Gazette of India, 
p. 434. , 

West Jalpaignri. the Western Dyars. the 
Western Hills of Darjiling, the Darjiling 
Tarai, and the Damson Snh-division of the 
Darjiiing District, .rcr (iazettc of India, 1881. 

The Districts of Hazanhagh, Lohardaga 
(now the Ranchi District, see Calcutta 
Gazette, 1899, Pt. I, p. 44), and Manhluim. 
and F’argana Dhalhhum and tlic Kolhan m 
the District ol Singhiim, si'e Ciazette of 

India, 1881, Pt. I, p. 5()4. 

The Purhat Estate in the Singhhhimi Dis¬ 
trict, see Gazette of India, 1897, Pi. 1, j). 10a9, 
The Scheduled portion of the Mirzainir 
District, see Gazette of India, 1879, Pi. 1, 

P- ^ r T a- 

Jaunsar Barwar, see Gazette oi India, 


1879, Pt. 1. p. 382. 

The Districts of Hazara, Peshawar, 
Kohat. Bannu. Dcra Ismail Khan and Dcra 
(ihazi Khan. (Portions of the District of 
Hazara, Bannu, Dcra Isniai! Khan and Dcra 
Ghazi Khan and the Districts of Peslwiear 
and Koluit noze form the North-lPest Frui¬ 
tier Province, sec Gazette of India, 1901 Pt. 

1. /^. 857. and ibid.. 1902, Pt. I, p. 575; but 

its application in that part of the Plazara 
District kmnvn as Upper Tanawal has been 
barred by the Hazara (Upper Tamwal) 

Peanlotion, 19(X) (// of 1900). 

NJP. Code), sec Gazette of India, 1880. 

Pt- b P- ^ .. f 

The District of Laliaul. see Gazette ot 
India, 1S8(), Pt, I, p. 301. _ r ♦ 

The Scheduled Districts ot Central 

Provinces, ivc Gazette of India, 1879, Bt. i, 

^'"The'Scheduled Districts in 
X'izagapatam, ,vc(* Ciazcttc of India, > 

Pt. i, p. 870. f 

TIk- District of Sylbet, see Gazette ot 

Iiulia, 1879, Pt. I, p. 631. , 

The rest of Assam (except the North 
Lushai Hills), .f.-e Gazette of India, 

‘ Vt has hc7n extended by notification un^r 

s S of the last-mentioned Act, to 

following Scheduled Districts, 

Kumaon and Garhwal, Gazette of India. 

187(>, Pt. I, p. 606. ^ . A„rQ efe 

The Tarai of the Province of Agra, 

Gazette of India, 1876, nd ‘Local 

• Definitions of ‘British Indm yoca. 

Government’ omitted by A.U., • - 

These words were substituted for me 

words “not being either a meaning 

jeet of Her Majesty wdhm thejne^mng 

of tlic Statute 3 and 4 W]'''?,')'. T’aij” by 
s. 2 of the Foreigners (Amendment) H 

1915 (III of 1915), 
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station at which his Court is usually held, the senior officer at the station exer- 
cising the powers of a Magistrate as defined in the Code of Criminal Procedure: 

^the word “vessel’* shall include anything 
“Vessel.” made for the conveyance by water of human beings or 

property; 

[Numher.] Rep. by Act X of 1914. 

[Gender.] Rep. by Act X of 1914. 

2. If a question shall arise whether any person alleged to be a foreigner 

p f f u ' f • subject to the provisions of this Act is a 

Proof of being a fore.g- 

. sions of this Act,, the onus of proving that such person 

is not a foreigner, or is not subject to the provisions of this Act, shall lie upon 

such person. 

3. The Central Government may, by writing, order any foreigner to 
Government may order remove himself in British India, or to remove him- 

any foreigner to remove self therefrom by a particular route to be specified in 

the order; ^ [ * * * * * ], 


ner. 


himself. 


LEG. REF. 

^Cf. definition in S. 3 (56) of the Gene¬ 
ral Clauses Act, 1897. 

2 Words referring to Local Government 
omitted by A.O., 1937. 

NOTES. 

Sec. 2: Effect of Transfer of Terri¬ 
tory—Cession of Territory by Britain to 
another state—British subject ceases to 
be such on cession.— a relinquishment by 
the Government of a territory is not only a 
relinquishment of the right to soil or terri¬ 
tory, but also of the rights over the inhabit¬ 
ants of the country. The distinction bet¬ 
ween a right of election of which sovereign 
he will become the subject and the method 
by which a man can leave a newly ceded 
territory and remain within the allegiance 
of his former sovereign, seems somewhat 
fine; but the distinction is one between a 
mere assertion of elected allegiance and 
actual conduct clearly showing such an elec¬ 
tion. It is not enough for an inhabitant to 
assert when the question arises, that he has 
elected to remain within the allegiance of 
his former sovereign; there rnust be conduct 
on his part, such as leaving the ceded terri¬ 
tory and going to reside permanptly in his 
former sovereign’s dominions to indicate his 
previous election. Any inhabitant of the 
ceded or separated territory has not the 
right to remain an inhabitant of it, and at 
the same time to retain the allegiance and 
nationalitj' of the State which ceded or per¬ 
mitted the separation. The common law of 

England embodying the above 

law for the time being m force in British 

India within- the-'meamng of ^he Provis^^to 

IoVp C * (P C.)'. Foil). 

The appHcant was born' in R^^f ^pati which 
was in British territory. In that village he 
had some lands and owned » house m which 
his family resided permanently. He how¬ 
arpati ^as subsequently ceded to the 


Maharaia of Benares by the British Govern- 

ment. The applicant continued to live in 

Bombay for trade before as well as after 

the cession. Held, that the applicant was a 

foreigner by virtue of the proviso to S. 2 

of Act III of 1915, amending the Foreigners 

Act, 1864 . 90, T.C. 310ir49 B. 804=27 

Bom.L.R. 1043=26 Cr.L.J. 1526=1925 B. 
489. 

Secs. 3 and 3-A: Procedure.— Govern¬ 
ment must issue orders about detention or 
Telease or removal without delay—Commis- 
sioner of Police cannot do any such thing 
withut such orders. 85 I.C. 138=49 B 222 
= 1925 B. 139. 

Secs. 3 and 4.—Act III of 1864 is not 
ultra vtres of the Governor-General of 
India in Council. 18 B. 636. Per Bayley, 
J* —The Act applies to all foreigners, 
although their residence in Bombay may not 

or endanger the peace and 
security of British India. (Ibid.) Per 

Starling, J .—The Government would be the 
sole Judges of what was necessary for the 
peace and security of British India, and if 
they acted in accordance with the letter of 
the Act, the High Court could not enquire 
into the sufficiency or otherwise of their 
reasons for so acting. (Ibid.) A warrant 
issued under Ss. 3 and 4 of Act III of 1864 
should not comprise two distinct orders, one 
to the foreigner to remove himself from 
British India, the other to arrest him in case 
it is not duly obeyed. There should be a 
separate order directing him to remove him¬ 
self from British India which should be 
duly served upon him. Then, in case of 

his-.-refusal-or ._neglecL to comply with its 
terms, there should be a further order by 
the Government authorizing his arrest and 
detention in jail. The persons named in 
the warrant should be described with suffi¬ 
cient certainty and particularity. The parti¬ 
cular route to be specified in the order re¬ 
ferred-to .in.. S.;-3 of Act III of 1864 is in¬ 
tended to be a route in British India.and 
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'f3-A. (I) Whenever in a Presidency town the Commissioner of Police 

or elsewhere the Magistrate of the District, considers 
Forcifirncr may be apprc- ^[Central Government] should be moved to 

henaon and detained pcn<I- . i « 4.* • 4. 

in.ir order of removal. OTcltr Under section 3 m respect of any 

foreigner who is within the limits of such Presidency 
town or of the jurisdiction of such Magistrate, he may report the case to the 
^[Central Government] and at the same time issue a warrant for the apprehen¬ 
sion of such foreigner. 


(2) Any officer issuing a warrant under sub-section (1) may, in his 
discretion, direct by endorsement on the warrant that if such foreigner executes 
a bond with or without sureties for his attendance at a specified place and time, 
the person to whom the warrant is directed shall take such security and release 
such foreigner from custody. 

f3) Any person executing a warrant under sub-section (1) may search 
for and apprehend the foreigner named in such warrant; and, subject to any 
direction issued under sub-section (2), shall forthwith cause such foreigner when 
apprehended to be produced before the officer issuing the warrant. 

(4) When a foreigner for whose apprehension a warrant has been issued 
under sub-section f 1) is produced or appears before the officer issuing such 
warrant, such officer may direct him to be detained in custody pending the orders 
of the ^[Central Government], or may release him on his executing a bond with 
or without sureties to appear at a specified place and time and thereafter if and 
when required until such orders are obtained. 


fS) Any officer who has in accordance with the provisions of sub-section 
(4), ordered a foreigner to be detain^ed or released on his executing a bond shall 
forthwith report the fact to the ^[Central Government], On the receipt of a 
report under this sub-section the ^[Central Government] shall without delay 
either direct that the foreigner be discharged or make an order for the removal 
of such foreigner in accordance with the provisions of section 3,] 


Foreigner refusing to 
remove, or returning with¬ 
out license after removal, 
may be apprehended and 
detained. 


4. Tf any foreigner ordered to remove himself from British India, or 

ordered to remove himself therefrom by a particular 
route, sball neglect or refuse so to do, or if any for¬ 
eigner, having removed himself from British India in 
consequence of an order issued under any of the pro- 
\isions of this Act, or having been removed from 
British India under any of the said provisions, shall 
wilfully return thereto without a license in writing granted by the Central 
Government * * *] such foreigner may be apprehended and detained in safe 
custody, until he shall be discharged therefrom by order of the Central Govern¬ 
ment, * *] upon such terms and conditions as the said Central Government 
* *] shall deem sufficient for the peace and security of British India, and 
of the allies of Her Majesty, and of the neighbouring Princes and States. 





LEG. REF. 

’S. 3-A was inserted by S. 3 of tlie 
Pye'gners (Amendment) Act, 1915 (III of 

4 for Tocal Governtnent* bv 

A.O,, 193?. ' 


NOTES. 

not a route beyond the High Sc^. m tn 
absence of statutory provision, the aosen 
of a seal will render a warrant void, 

also 18 C.W.N, 705=15 Cr.LJ. ^ 
=23 I.C. 678=1 L.W. 989 (P.G.)• c > ' 
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Whenever 


Central Government may 
order all the provisions of 
this Act to be in force in 
British India or in any part 
thereof. 


Central Government shall 
take further precautions 


consider it necessary to 
in respect of foreigners 


residing or travelling in British India or any part 
thereof, it shall be lawful for the Central Govem- 


Proviso. 


his arrival in India in cer¬ 
tain cases. 


merit, ■ by a notification published in the Official 
Gazette, to order that the provisions of this and the 
subsequent sections of this-Act shall be in force in 
British India, or in such part thereof as shall be specified in such notification, 
for such period as shall be therein declared; and thereupon, and for such period,’ 
the whole of this Act including this and the subsequent sections shall have full’ 
force and effect in British India or such part thereof as shall have been so speci¬ 
fied. The Central Government may, from time to time, by a notification publi¬ 
shed as aforesaid, cancel or alter any former notification which may still be in 
force, or may extend the period declared therein: Provided that none of the 

provisions of this or the subsequent sections of this 
.A.ct shall extend to anj- foreign minister duly accre¬ 
dited by his Government; to any consul or vice-consul; to any person under the 
age of fourteen years; or to any person in the service of Her Majesty. 

6. Every foreigner on arriving in any part of British India in which all the 

_ , . . provisions of this Act are for the time being in force 

Every foreigner to report ^nder an order issued as provided in the list prece¬ 

ding section, from any port or place not within 
British India, or from any port or place within British 
India, where all the provisions of this Act are not in force, shall if he arrive at a 
presidency-town, forthwith report himself to the Commissioner of Police of 
such town, or, if he arrive at any other place, then he shall forthwith report 
himself to the Magistrate of the district, or to such other officer as shall be 
appointed to receive such reports, by the Central Government ’[ * * * ]. 

7. The report shall be in writing, and shall be signed by the person repor- 

What to be stated in the ‘'"5 himself and shall specify his name or names, the 

re^rt "^hon to which he belongs, the place from which he 

shall have come, the place or places of his destination, 
the object of his pursuit, and the date of his arrival in such presidency-town or 
other place. The report shall be recorded by the officer to whom it is made. 

8. The provisions of the last two preceding sections shall not extend to 

any person being the master or commander of a vessel 
or employed therein, but if any such person shall be 
in any part of British India in which all the provisions 
of this Act are for the time being in force, after he 
shall have ceased to be actually employed in a vessel 
he shall forthwith report himself in manner aforesaid’. 


Foreigners, being masters 
of vessels or employed 
therein, to report them¬ 
selves when they cease to 
be so employed. 


Foreigners neglecting to 
report themselves, may be 
dealt with in like manner 
foreigners travelling 


as 


without a license. 


No foreigner to travel in 
India without a license. 


Grant of licenses. 


9. If any foreigner shall neglect to report him¬ 
self as required by this Act, he may be dealt with in 
the manner hereinafter provided in respect of foreig¬ 
ners travelling without a license. 

10. No foreigner shall travel in or pass through 
any part of British India in which all the provisions 
of this Act are for the time being in force without a 
license. 

' 2 [ 11 , Licenses under this Act may be granted 
by the Central Government or by officers specially 
authorized by that Government.] 


LEG. REF. 
tcfereiKC to Local Government omitted 


by A.O., 1937, 

2S. 11 substituted bv A.H 
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What to be stated 
license. 


Foreigner travelling with¬ 
out or contrary to the con¬ 
ditions of license may he 
apprehended. 


- IS. 12 

12. Every such license shall state the name of the person to whom the 

license is granted, the nation to which he belongs, the 
district or districts through which he is authorized to 
pass or the limits within which he is authorized to 

travel, and the period (\{ any) during which the license is intended to have effect. 

13. The license may he granted subject to such conditions as the Central 

License mav (,e .^ranted government ’ [ * * * ] may direct, or as the officer 

subject to conditions and granting; the license may deem necessary. Any license 
may he revoked. be revoked at any time by the Central Government 

If * * * ] or by the officer who granted the license. 

14. If any foreigner travel in or attempt to pass through any part of 

British India without such license as aforesaid, or 

or limits mentioned therein, or 
after such license shall have been revoked, or shall 
violate any of the conditions therein specified, he may 
be apprehended without warrant by any officer exer¬ 
cising any of the powers of a Magistrate, or by any European commissioned 
officer in the service of Her Majesty, or by any member of a volunteer corps 

enrolled by authority of ^[the Central Government] whilst on duty, or by any 
police-officer. ' ^ 

15. If any person be apprehended by a person not exercising any of the 

, powers of a Magistrate and not being a police-officer, 

tension. hc .shall he delivered over as soon as possible to a 

police-officer, and forthwith carried before the Magis¬ 
trate of the district. Whenever any person shall he apprehended by or taken 

before the Magistrate of the district, such Magistrate 
shall immediately report the case to the ®[Central 
Government] and shall cause the person brought be¬ 
fore him to be discharged, or to be conveyed to one of the presidency-towns, or 
pending the orders of such Government to be detained. 

16. Any person apprehended or detained under the provisions of this Act 

may he admitted to bail by the Magistrate of the dis- 
ersons apprehended. Or by any officer authorized to grant licenses, 

and shall be put to as little inconvenience as possible 
during his detention in custodv. 

^[17. The Central Government may order any person apprehended or de- 

p , ^ tained under the provisions of this Act to remove 

preh^e^ded. ^ himself from any part of British India by sea or by 

such other route as the Central Government may 

Central Government may cause him to be removed from that part 

of British India by such route and in such manner as to that Government may 
seem fit.] 

18. The Central Government may b)^ order prohibit any person or any class 

of persons not being natural-born subjects of Her 
Majesty within the meaning of the “Statute 3 and 4 
William IV, Chap. 85, section 81, from travelling in 
or passing through any part of British India in which 
all the provisions of this Act may, for the time being, 
be in force, and from passing from any part thereof 
to another without a license to be granted by such 


Magistrate to report to 
Government. 


may be admitted to bail. 


Central Government may 
prohibit persons not being 
natural-born subjects from 
travelling or passing 
through any part of fndia 
without a license. 


^ Omitted by A.O 1937 
-Substituted fo. ‘cZument- by A. 


O., 


•'* Substituted for 'Local Government to 
which he is subordinate’ by ibid, .. 

^ S. 17 substituted for old S. 17 by ww* 
“The Government of.Indisi Act^ Iw w 
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bited shall wilMly dJobey^Ldf P™hi- 

police so long as it mayTe deemed r ""I"'' s’^^veillance of the 

British India or any part ffiLof. ^^™nty of 


19. ’[* 


* 


] 


Certain officers mav 
board vessels to ascertain 
whether foreigners are on 
board. 


Masters of vessels to fur¬ 
nish list of passengers, and 
to give information re¬ 
specting them. 


J 

of such Commissioner or Magistrate tn er,t ° 
which all the pcovisionc of rZiZbeiZi" ' '"''“‘"i" 

Commissioner of Police, Magistrate or other officer^as afieJ’^T^^L 

. -e-s as may be tas^nllf ^el; fT ffil 

shaTT ’■ "h V’’" “^'^ander o/such vess£ 

<lisc„,bark, i, he shall be re,S sZo ^" 71 ? 

aforesaid deliver to him a list iTwriting°of the^pL^enef^^^ 
the ports or places at which they embfrked, and the ^nortf*!, ®P^f 

disembarkation, or intended disembarkation, ’and answer to the ^^Jt^of^r 

Foreigner, refusing to p^rofsHtlh disembarked in a^' 

give account of himself, not E . . ®ball be put to him bv the 

to be allowed to disembark. Commissioner of Police, Magistrate, or other officer 

in any part of British India shall refuse to give an account of hVobject? of 
pursuit m India, or if his account thereof shall not be satisfartnrv (h m ^ 
may refuse to allow him to disembark, or he may be dealt withTn ffie^s^me' 
manner as a foreigner travelling in British India without a license 

21. If the master or commander of a vessel shall wilfully ffive a f I 
p™.,., foe” vf 

* fl d * * 1 ^ ^ committed the offence 

specified in section 17/ of the Indian Penal Code. 


22. If the master or commander of any vessel shall wilfully neelect nr 

refuse to comply with the requisitions of this Act he 
shall, on conviction before the Magistrate nf ’thi 

district or a Justice of the Peace, be liable to a fine not 
exceeding two thousand rupees. 


Penalty for neglect by 
master of vessel to comply 
with requisitions of Act. 



LEG. REF.__ _ S. 1 of British Nationality and Stafne f 

and’-rwninVcr'BS) Ts"now repealed ex- Aliens'A'ct 1914 (4 and"5 Geo. V r 17 ^ 

cepting S 112 by the Government of India Coll. Stats., Ind., Vol. Ill ’ * 

Act (9 and 10 Geo. 5, c. 101). F 9 r defini- ^S. 19 omitted by A.O„ *1937. 

tion of “natural-born British Subject, see 

C.C.M.— 336 
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23. 

Penalty 

officers. 


Whoever intentionally obstructs any officer in the exercise of any of 

the powers vested in him by this Act shall be held to 
for obstniciins committed the offence specified in section 186 of 

the Indian Penal Code. 

24. [Fin-cs imposed under this Act how to be recovered.] Rep. by Act X 
of 1914. 

25. The Central Government U* * *1 "exempt any person, or any 

class of persons, either wholly or partially, or tempor* 

Persons may be exempt- arily or otherwise, from all or any of the provisions 
ed from provisions of this contained in any of the sections subsequent 

Act. section 5, and may at any time revoke any such 

exemption. 


Short title, extent and 
duration. 


THE FOREIGNERS ACT NO. (II OF 1940). 

[23rd February, 1940. 

An Act to provide for the imposition of restrictions on foreigners. 

Whereas it is expedient to provide for the imposition of restrictions on 
the entry of foreigners into British India, their presence therein and their depar¬ 
ture therefrom; It is hereby enacted as follows:— 

1. (1) This Act may be called The Foreigners 

Act, 1940. 

(2) It extends to the whole of British India. 

(3) It shall be in force during the continuance of the present war and 
for a period of six months thereafter. 

Definitions. 2. In this Act, 

(a) “foreigner” has the meaning assigned to it in the horeigners Act, 
1864, except that it does not include— 

(1) any ruler or subject of any Indian State; or 

(ii) any native of the tribal areas; 

(b) “prescribed” means prescribed by orders made under this Act; 

(c) “specified” means specified by direction of a prescribed authority. 

3. (1) The Central Government may, by order, make provision, either 

^ , , generally with respect to all foreigners or with respect 

ower to ma-e oners. particular foreigner or any prescribed class or 

description of foreigner, for prohibiting, regulating or restricting the entry of 
foreigners into British India or their departure therefrom or their presence or 
continued presence therein. 

(2) In particular, and without prejudice to the generality of the foregoing 
power, orders made under this section may provide that the foreigner— 

(a) shall not enter British India, or shall enter British India only at such 
times and by such route and at such port or place and subject to the observance 
of such conditions on arrival as may be prescribed; 

(b) shall not depart from British India, or shall depart only at such times 
and by such route and from such port or place and subject to the observance o 
such conditions on departure as may be prescribed; 

LEG. REF. 2 For exemption, see Gazette of India. 

'Reference to Local Government omitted 1914, Pt. I, pp. 1329 and 1905. y 

by A.O., 1937. 
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1940) 


may be prescribed ' i" British India as 

(0 shall comply with such conditions as may be prescribed or snecified 
0) requiring him to reside in a particular place specified- 

;!!/ ^^posing any restrictions on his movements * 

particulars toXrauthTrity inTch maL^er”^nd^a^LA"fimeT 

be prescribed or specified; ^ ^ ^ ^ ^ may 

taken i„d\o7nrS spedm^nfoThl's hattwS) “1 ''"P"””" '» 

rity and at such ,i„e Jnd placet"" Jtp^Sed or 

spec! J destip"t'ion7 """ "’'h persons of a prescribed or 

specifie?2scTp"“7 »r 

articles! oi^ P^hibiting him from using or possessing prescribed or specified 

prescriied'o) spS' - may be 

(/) Shall enter into a bond with or without sureties for the due obser 
vance of, or as an alternative to the enforcement of. any or all preSbS «; 
specified restrictions or conditions; or p cscnoea or 

(g) shall be arrested and detained or confined' 

and may make provision for such incidental and supplmentary matters as may 

in the opmion of the Central Government, be expedient or necessary for IS 
effect to this Act. 

4. (1) Any foreigner (hereinafter referred to as an internee) in respect 

Internees. f "’"de under clause 

. j , • , £ , u u of section 3, directing that he 

be detained or confined, shall be detained or confined in such place and manner 

and subject to such conditions as to maintenance, discipline and the punishmSf 

of offences and breaches of discipline as the Central Government mav from timp 

to time determine, ^ 

(2) No person shall— 

(o) knowingly assist an internee to escape from custody or knowmcrl,, 
harbour an escaped internee; or 

(b) give an escaped internee any assistance with intent thereby to nre 
vent, hinder or interfere with the apprehension of the internee. ^ ^ 

(3) The Central Government may, by order, provide for reeulatimr 
access to, and the conduct of persons in, places in British India where internees 
are detained and for prohibiting or regulating the despatch or conveyance from 
outside such places to or for internees therein of such articles as may be prescribed. 

(4) No’proceedings shall be taken by virtue of sub-section (2) or sub¬ 
section (3) against any person in respect of any act done by him when he is 
himself an internee. 

5. (1) No foreigner who was in British India on the date on which this 

' ; Act came into force shall, while in British Ind a after 

Change of name. ^hat date, assume or use or purport to assumfor use 

for any purpose any name other than that by which he was ordinarily known 
immediately before the said date. 

. (2) Where, after the date on which this Act came into force, any forei^e 

carries on or: purports-to carry-on (whether alone or in association'^ith-awy 
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other person) anv trade or business under any name or style other than that 
under which that trade or business was being carried on immediately before the 
said date, he shall, for the purposes of sub-section (1), be deemed to be using a 
name other than that by which he was ordinarily known immediately before the 
said date. 

fd) Tn relation to any foreigner who, not having been in British India on 
the date on which this Act came into force, thereafter enters British India, sub¬ 
sections (\) and (2) shall have effect as if for any reference, in those sub¬ 
sections to the date on which this Act came into force there were substituted a 
reference to the date on which he first enters British India thereafter. 


altered. 


(4) For the purposes of this section— 

(a) the expression “name” includes a surname, and 

a name shall be deemed to be changed if the 


spelling thereof is 


(5) Nothing in this section shall apply to the assumption or use— 

(o) of any name in pursuance of a Royal licence; or 

(b) by any married woman, of her husband’s name. 

6. Any District Magistrate and any Commissioner of Police, or, where 

there is no Commissioner of Police, any Superinten- 
Obligations of masters of <ient of Police, may, for any purpose connected with 
vessels, etc. enforcement of this Act or any order made there¬ 

under, enter, with such assistance as he may think fit any vessel or aircraft at 
any port or place in British India and may— 

(a) direct the master of the vessel or the pilot of the aircraft, as the case 
may be.— 

(i) before anv passenger disembarks, or before the vessel or aircraft 
leaves such port or place, as the case may be, to furnish a list in writing of the 
passengers who are on board or who have been carried on board at any time 
since the vessel or aircraft commenced its journey, or who have signified their 
intention of departing from British India on board such vessel or aircraft, setting 
out the ports or places at which they embarked, the ports or places of thtn 
disembarkation or intended disembarkation, and such other particulars as may be 

prescribed; and 

fii) to answer to the best of bis ability any question relating to the passen¬ 
gers who are on board or who have disembarked in any part of British 

India; and 

(b) if any foreigner seeking to enter British India on board such vessel 
or aircraft does not give satisfactory reasons for entering British India, either 

(i) refuse to allow such foreigner to disembark from such vessel or 
aircraft, or 

(ii) place him under such restraint as may be prescribed or specified. 

7. If any question arises with reference to this Act or any order made or 

^ ^ direction given thereunder, whether any person is or 

ur en o proo . ^ foreigner or is or is not a foreigner of ^ 

particular class or description, the onus of proving that such person is not a 
foreigner or is not a foreigner of such particular class or description, as the case 
may be, shall, notwithstanding anything contained in the Indian Evidence Ac , 
1872, lie upon such person. 

8. The Central Government may, by order, declare that any or all of Ae 

provisions of this Act or the orders made thereunder 
shall not apply, or shall apply only with such modih- 
^ ' cations or subject to such conditions as Itiay- be speci- 
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fied, to or in relation to any individual foreigner or any class or description 
of foreigner. 

9. (1) Any authority empowered by or under or in pursuance of the pro- 

Power to give effect to Visions of this Act to give any direction or to exercise 

orders, directions, etc. other power, may, in addition to any other action 

expressly provided for in this Act, take or cause to be 
taken, such steps and use, or cause to be used, such force as may, in its opinion 
be reasonably necessary for securing compliance with such direction or for pre¬ 
venting or rectifying any breach thereof, or for the effective exercise of such 
power, as the case may be. 

(2) Any police officer may take such steps and use such force as may, 
in his opinion, be reasonably necessary for securing compliance with any order 
made or direction given under or in pursuance of the provisions of this Act or 
for preventing or rectifying any breach of such order or direction. 

(3) The power conferred by this section shall be deemed to confer upon 
any person acting in exercise thereof a right of access to any land or other 
property whatsoever. 

10. Any authority upon which any power to make or give any direction 

Power to delegate autho- consent or perniission or to do any other act is con- 
rity. ferred by this Act or by any order made thereunder 

may, unless express provision is made to the contrary 
in writing authorise, conditionally or otherwise, any authority subordinate to it 
to exercise such power on its behalf, and thereupon the said subordinate autho¬ 
rity shall, subject to such conditions as may be contained in the authorisation 
be deemed to be the authority upon which such power is conferred by or under 
this Act. 


11. (1) Any person who attempts to contravene, or abets, or attempts to 

abet, or does any act preparatory to, a contravention 
Ptr fr, rnnira- provisions of this Act or of any order made or 

Orit/An f 1-i^t- 1 


Attempts, etc., to contra- 
vene the provisions of this 
Act, etc. 


- -9 - fr - — -- -- --.WV llldUC Ur 

direction given thereunder, or fails to comply with any 
direction given in pursuance of any such order, shall 
be deemed to have contravened the provisions of this Act. 

(2) Any person who, knowing or having reasonable cause to believe that 
any other person has contravened the provisions of this Act or of any order 
made or direction given thereunder, gives that other person any assistance with 
intent thereby to prevent, hinder or otherwise interfere with his arrest, trial or 
punishment for the said contravention, shall be deemed to have abetted that 

contravenion. , .i. -i . x • 

(3) The master of any vessel or the pilot of any aircraft, as the case may 
be by means of which any foreigner enters or leaves British India in contraven¬ 
tion of any order made under, or direction given m pursuance of, section 3 shall, 
unless he proves that he exercised all due diligence to prevent the said contra¬ 
vention, be deemed to have contravened this Act. 

12 ' If any person contravenes the provisions of this Act or of any order 

made thereunder, or any direction given in pursuance 
Penalties. of this Act or such order, he shall be punished with 

imorisonment for a term which may extend to five years and shall also be liable, 
to fine- and if such person has entered into a bond m pursuance of clause (/) of 
Zh section f2) of section 3, his bond shall be forfeited, any person bound 
tWeL shall pay the penalty thereof, or show cause to the satisfaction of the 
Snvicdng Court why such penalty should not be paid. 

13. No suit, prosecution or other legal proceed- 
^rt ing shall lie against any person for anything which is 

■ ^^under^thfs A^t intended to be done under this 

^ Act* 
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14. The [)rovisi()ns 

A(>f)lirnh<>n oi other 
law'i not harred. 


of this Act shall be in addition to, and not in deroga¬ 
tion of, the provisions of the I'oreigners Act, 1864 
the l^egistration of Foreigners Act 1939, and of any 
other enactment for the time being in force. ^ 


oil 15. fl) The Foreigners Ordinance 19'^9 ;c 

Kcneal and savin.e. , , , , ® >.niia.iiv\., lyoy, 1 $ 

hereby repealed. 

(2) Xotwithstanding such repeal, all orders made, directions given, things 
done and action taken under the said Ordinance, shall be deemed to have been 
made, given, df)ne or taken under the provisions of this Act, as if this Act had 
come into force on the 26th day of August, 1939, references to the said Ordinance 
in any rule made under any enactment shall be construed as references to this 
Act, and offences committed against or proceedings commenced under the said 
Ordinance may be punished or may be continued and completed as if such offences 
were committed against or such proceedings were commenced under this Act. 


THE INDIAN FOREIGN MARRIAGE ACT (XIV OF 1903)2 

PRKPATOkY NOTE.—This Act is intended to give effect to Foreign Marriages 
Order in Council (.fcc Statement of Objects and Reasons). 

The following are the remarks of the Hon’blc Mr. Arundale in moving for leave to 
introduce the Hill; On several occasions (lifficultics have arisen in connection with the 
intended marriage ()f British subjects under the provisions of the Foreign Marriage Act 
and Foreign Marriages Order in Council, 1892, in cases where one of the parties has been 
resident in India. 

"The Foreign Marriages Order in Council requires that in cases where one of the 
parties has not been resident within the district of the Marriage Officer,, who is to celebrate 
the marriage, that party shall produce a certificate from the Marriage Officer of the place 
in which he or she has been the resident, and that proper notice has been given of the 
marriage; but these reejuirements of the Order in Council relate only to foreign countries 
and to the United Kingdom, while no instructions are given concerning notice of marriage 
by persons resident in India." 

After some correspondence between the Secretary of State and the Government of 
India, an Order in Council was issued on tlie 12th March, 1903, to the following effect:— 

1. The following further modifications of the requirements of the Foreign Marriage 
Act, 1892, as to residence and notice which ai>pear to His Majesty to be consistent W’ith the 
observance of due precautions against the solemnization of clandestine marriages shall have 
effect in cases where one only of the parties has dwelt within the district of the Marriage 
Officer and the other of such parties lias dwelt in a Colony or in India, that is to say— 

(t) If the Marriage Officer is satisfied that such notice has been given by the party 
dwelling in such Colony or in India as may he provided by any law in that Colony or of the 
Governor-General of India in Council (as the case may be), giving effect to this order; 

(ti) In any such case the oath, affirmation or declaration required by section 7 of the 
Foreign Marriage Act shall be made subject to the modifications thereof to which effect is 
given by Art. 6 of the Foreign Marriages Order in Council, 1892. 

2. A law enacted by the Legislature of a Colony or by the Governor-General of India 
in Council shall be deemed to give effect to this Order if it makes provision (in whatever 
terms expressed) as follows: 

(i) That a notice of a marriage intended to be solemnized under the Foreign Marriage 
Act may be given by one of the parties intending such marriage who has had his of her usual 
place of abode for three consecutive w'ceks immediately preceding in some place in that 
Colony or in India (as the case may be) to such Marriage Registrar or other officer as may 
^be designated by the law in ibis behalf; 

(u) that such notice shall be published cither by proclamation of bans or in such 
other manner, as the law may provide; and 

(m) that such Marriage Registrar or other officer, unless he is aware of any impedi¬ 
ment or objection which should obstruct the solemnization of the marriage, shall, on pay¬ 
ment of such fee, if any, as the law may provide, give a certificate that the said notice has 
been so given and published as aforesaid. 


LEG. REF. for proceedings in Council, se& ihid»t Part 

iFor Statement of Objects and Reasons, VI. pp. 157 and 165. 

Ui Gazette of India* 1903. Part V, p. 466; 


S. 2] 
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. „ which I beg for leave to introduce is intended to give effect to this Order 

in Council. It extends to the whole of British India, and applies to all British subjects and 

to all servants of the King, whether British subjects or not, in the territories of any Native 

Prince or State in India The Bill is purely permissive and nothing in it affect a valid 
marriage solemnized outside its provisions.” ® -inccis a vaiia 


1903.) 


A . . _ - 

(See Proceedings of the Council of the Governor-General of India, dated, 28th August 


[23^^ October, 1903 

An Act to give effect to the Foreign Marriages Order in Council, 1903. 

r- to the Foreign Marriages Order in 

Council, 1903-; It is hereby enacted as follows:— 


anSon rr The Indian 

application. Foreign Marriage Act, 1903 

I,- r '^hole of British Indfe, inclusive of British Balu¬ 

chistan the Santhal Parganas the Shan States and the Pargana of Spiti; and 

(3) It applies also to all British subjects and to all servants of the Kine 
whether British subjects or not, in ^[any Indian State.] ‘ 


Notice of marriage inten¬ 
ded to be solemnized under 

55 and 56 Viet, c. 23. 


■ • Notice in writing of a marriage which it 

IS intended to solemnize under the Foreign Marriage 

Act, 1892, may be given by one of the parties intend¬ 
ing such marriage, to— 


(a) a Marriage Registrar appointed under the Indian Christian Marriage 
Act, 1872, where either of such parties is a person professing the Christian' 
religion; 


(b) z District Magistrate, Chief Presidency Magistrate or Political Agent, 
where neither of such parties is a person professing the Christian religion- 

Provided that the party giving such notice as aforesaid shall have had his 
usual place of abode for not less than three consecutive weeks immediately pre¬ 
ceding the giving of notice within the local limits of the area for which ^the 
Marriage Registrar, Magistrate or Political Agent to whom the notice is given, 
is appointed. 

(2) Every notice given under this section shall state— 

(a) the name, surname, age and profession or condition of each of the 
parties intending marriage; 


(b) the residence of each of them; 

(c) the time during which each of them has dwelt there; and 

(d) the place in which the intended marriage is to be solemnized; 

and it shall contain a declaration by the party giving the notice to the effect 
that he believes that there is no impediment of kindred or affinity or other lawful 
hindrance to the solemnization of the said intended marriage. 

(3) A copy of every notice given under this section shall be published by 
being affixed in some conspicuous place in the office of the officer to whom the 

notice is given. 

14") On the expiration of four clear days after such notice as aforesaid 
has been published in the manner prescribed by sub-section (3), the officer to 
tlrn the notice is given, unless he is aware of any impediment of kindred or 
rinitv or other lawful hindrance to the solemnization of the said intended 


3ubstituted for the words “the territories 
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marriage shall, on payment of such fee (if any) as ^[the Provincial Govern¬ 
ment for each ITovince and the Central Government for British subjects and 
servants of the Crown in any Indian State] may fix in this behalf, furnish the 
party by whom the notice was given, with a certificate, under his hand and seal 
to the effect that the notice has been so given and published. * 


Short title and extent. 


Power of Central 
Government to prosecute 
in certain cases of defama¬ 
tion. 


THE FOREIGN RELATIONS ACT (XII OF 1932).^ 

[%th April, 1932 

An Act to provide against the publication of statements likely to prejudice the 
maintenance of friendly relations between His Majesty’s Government and 
the Governments of certain foreign States. 

Whereas it is expedient to provide against the publication of statements 
likely to prejudice the maintenance of friendly relations between His Majesty’s 

Government and the Governments of certain foreign States; It is hereby enacted 
as follows:— 

1. (1) This Act may be called The P'oreign 

Relations Act, 1932. 

(2) It extends to the whole of British India, including British Baluchistan 
and the Sonthal Parganas. 

2. Where an offence falling under Chapter XXI of the Indian Penal Code 

is committed against a Ruler of a State outside but 
adjoining India, or against the consort or son or prin¬ 
cipal minister of such Ruler, the Central Govern¬ 
ment may make, or authorise any person to make, a 
complaint in writing of such offence, and notwithstand- 
mg anything contained in S. 198 of the Code of Criminal Procedure, 1898, any 
Court competent in other respects to take cognizance of such offence may take 
cognizance thereof on such complaint. 

3[ ******* j 

3. The provisions of Ss. 99-A to 99-G of the Code of Criminal Proce¬ 
dure, 1898, and of Ss. 27-B to 27-D of the Indian 
Post Office Act, 1898, shall apply in the case of any 
book, newspaper or other document containing matter 
which is defamatory of the Ruler of a State outside 

. . but adjoining India or of the consort or son or princi¬ 

pal minister of such Ruler and tends to prejudice the maintenance of friendly 
relations between His Majesty’s Government and the Government of such 
State, in like manner as they apply in the case of a book, newspaper or document 
containing seditious matter within the meaning of those sections; 

Provided that for the purposes of this section the said provisions shall be 
construed as if for the words “Provincial Government” wherever they occur the 
words “Central Government” were substituted. 

4. Where, in any trial of an offence upon a complaint under S. 2, or in any 

Proof of status of per- Proceeding before a High Court arising out of S. 3, 
sons defamed. there is a question whether any person is a Ruler of 

any State, or is the consort or son or principal minis¬ 
ter of such Ruler, a certificate under the hand of a Secretary to the ^[Central 
Government] that such person is such Ruler, consort, son or principal minister 
shall be conclusive proof of that fact. 


Power to forfeit certain 
publications or to detain 
them in the course of traiiN- 
mission through post. 


LEG. REF. 

1 Substituted for “the Governor-General 
in Councir by A.O. 1937. 

^ I^r statement of Objects and Reasons, 
see Gazette of India, 1931, Pt. v, p. 108, 
for Report of Select Committee, see ibid*. 


1932, Pt. v, p. 99. 

^Repealed by A.O., 1937. 

‘‘Substituted for “Governor-General in 
Council” by the Government of India (Adap¬ 
tation of Indian Laws) Order, 1937, 
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Year. 

y 

No. 

Title. 

% 

1927 

XVI 

The Indian Forest Act, 1927. 


Amendments. 


XXVI of 1930; and III of 


contained in the Indian Forest Act, 1878 and its amendm? Acts *Th" 

the law together within the scope of one enactment The Art k’a P® 

d^ing Bill, but the original Act having been passed PforPthl r.n consoli- 

(X of 1897), it had been found possible to shorten 

advantage of that Act. The ambiguous language of the seconPL^lVi’^'^S* 
of Act VII of 1878 had been altered in section 43 (2) so as to brin? it °c section 42 

what appeared to have been the original intention of the hw ^Thf with 

may call for further notice is the extent clause. The original Art ^ t" j which 

of Assam, but by Regulation VII of 1891 the Indian For«t Act *1878^ Province 

as it related to Assam. This Act accordingly omits Assam from thP f" 

Statement of Objects and Reasons.) " clause. (See. 


Preliminary. 

Sections. 

1. Short title and extent. 

2. Interpretation clause. 

CHAPTER II. 

Of Reserved Forests. 
Power to reserve forests. 
Notification by Provincial 


Govem- 


Bar of accrual of forest rights. 
Proclamation by Forest Settlement- 


3. 

4. 
ment. 

5. 

6 . 

officer. 

7. Inquiry by Forest SetMement-officer. 

8. Powers of Forest Settlement-officer. 

9. Extinction of rights. 

10. Treatment of claims relating to prac¬ 
tice of shifting cultivation. 

11. Power to acquire land over which 

right is claimed. 

12. Order on claims to rights of pasture 

or to forest produce. 

13. Record to be made by Forest Settle¬ 
ment-officer. 

14. Record where he admits claim. 

15. Exercise of rights admitted. 

16. CommutaMon of rights. ^ 

17. Appeal from order passed under sec¬ 
tion 11, section 12, section 15, or section 16. 

18. Appeal under section 17. 

19. Pleaders. 

20. Notification declaring forest reserv- 

^*21. Publication of translation of such 
notificat’on in neighbourhood of forest. 

22. Power to revise arrangement made 

under section 15 or section ^8. -(.served 

23. No right acquired over reserved 

forest except as here . j wltliniit 

24. Rights not to be alienated without 

sanction. 

C.CNf—337 


28. 


29. 

30. 


CONTENTS. 

Sections. 

inPservcTforestf 

26. Acts prohibited in such forests. 

seSed.^ re- 

CHAPTER III. 

Op Village-forests. 

Formation of Village-forests 
CHAPTER IV. 

Op Protected forests 
Protected forests. 

trees, notification reserving 

31. Publication of translation of such 
notification m neighbourhood “ 

forests. protected 

under section 32. 

34 Nothing in this Chapter to prohFit 
acts done in certain cases. pron.mt 

^ CHAPTER 'v. 

Of the control over forests and lands 

3^ "?rot7f "Tf" Governm^ntl 

poses. ^ ^°''o=ts for special pur- 

forests.^”'^"" management of 

cares. °i forests in certain 

owers.^'’°'""‘‘°" at request of 

CHAPTER Vr 

Of the duty on timber and other forest 

PRODUCE. 

39. Power to impose dutv on . 

other forest produce. ^ niber and 
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Sections. 

40. Limit not (o apply to purchase-money 
or royalty. 

CHAPTER VII. 

Of Ttrc CONTROL OF TIMBER AND OTHER 
FOREST-PRODUCE IN TRANSIT. 

41. Power to make rules to regulate tran¬ 
sit of forest produce. 

41-A. Powers of Central Government as 
to m.ovemcnts of timber across customs 
frontier. 

42. Penalty for breach of rules made 
under section 41. 

43. Crown and forest-officers not lia¬ 
ble for damage to forest-produce at depot. 

44. All persons bound to aid in case of 
acrident at depot. 

CHAPTER VIII. 

Of the collection of drift and stranded 

Timber. 

. 45. Certain kinds of timber to be deemed 
property of Government until title thereto 
proved and may be collected accordingly. 

46. Notice to claimants of drift timber. 

47. Procedure on claim preferred to such 
timber. 

- 48. Disposal of unclaimed timber. 

49. Crown and its officers not liable 
it was committed. 

50. Payments to be made by claimant 
' before timber is delivered to him. 

51. Power to make rules and prescribe 
penalties. 

CHAPTER IX. 

Penalties and Procedure. 

52. Seizure of property liable to confisca¬ 
tion. 

53. Power to release property seized 
under S. 52. 

54. Procedure thereupon. 

55. Forest-produce, tools., etc., when 
liable to confiscation. 

56. Disposal on conclusion of trial for 
forest offence of produce in respect of which 
it was committed. 

57. Procedure when offender not known 
or cannot be found. 

58. Procedure as to perishable property 
seized under section 52. 

59. Appeal from orders under section 55, 
section 56 or section 57. 

60. Property when to vest in Government. 

61. Saving of power to release property 
seized. 


Sections. 

62. Punishment for wrongful seizure. 

63. Penalty for counterfeiting or defac¬ 
ing marks on trees and timber and for alter¬ 
ing boundary marks. 

64. Power to arrest without warrant. 

65. Power to release on a bond a person 
arrested. 

66. Power to prevent commission of 
offence. 

67. Power to try offences summarily. 

68. Power to compound offences. 

69. Presumption that forest-produce be¬ 
longs to Government. 

CHAPTER X. 

Cattle-trespass . 

70. Cattle-Trespass Act, 1871, to apply. 

71. Power to alter fines fixed under that 
Act. 

CHAPTER XI. 

Op Forest-officers. 

72. Provincial Government may invest 
forest-officers with certain powers. 

73. Forest-officers deemed public ser¬ 
vants . 

74. Indemnity for acts done in good faith. 

75. Forest-officers not to trade. 

CHAPTER XII. 

Subsidiary Rules. 

76. Additional powers to make rules. 

77. Penalties for breach of rules. 

78. Rules when to have force of law. 

■ CHAPTER XIII. 

Miscellaneous. 

79. Persons bound to assist forest-officers 
and police offirers. 

80. Management of forests, the joint 
property of Government and other persons. 

81. Failure to perform service for whic^ 
a share in produce of Government forest is 
enjoyed. u 

82. Recovery of money due to Govern¬ 
ment. 

83. Lien on forest produce for such 
money. 

84. Land required under this Act to be 
deemed to be needed for a public purpose 
under the Land Acquisition Act, 1894. 

85. Recovery of penalties due under 

bond. * 

85-A. Saving for rights of Central Gov¬ 
ernment. 

86 . Repeals. 

The Schedule Enactments repealed. 


(THE INDIAN FOREST ACT (XVI OF 1927). 

[21jf September, 1927. 

An Act to consolidate the law relating to forests, the transit of forest produf^ 

and the dtity leviable on timber and other forest-produce. 

Whereas it is expedient to consolidate the law relating to forests, the 
transit ■ of forest-produce and the duty leviable on timber and other forest- 
produce; It is hereby enacted as follows:— 
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Short title and extent. 
(Old Act, S. 1.) 


The Indian 

Forest Act, 1927. 

Vinces [hi Pnn'ilh^^L ®ihar and Orissa, the United Pro¬ 

vinces, the Punjab the Central Provinces and the North-West Frontier Pro¬ 
vince (except the District of Hazara), xroniier rro 

f Government of any other province may, by notifica¬ 

tion in the Official Gazette extend this Act to the whole or any specified part 
of the province. (Cf. Act XXXVHI of 1920, S. 2 and Sch I ) ^ 

Interpretation clause, (old 2. In this Act, unless there is anything repug- 

nant in the subject or context,_ ^ ^ 

“cattle” includes elephants, camels, buffaloes, horses, mares aeld 
11 ig,;ponies, colts, fillies, mules, asses, pigs, rams,, ewes,-sheep, lambs.goats^and 

(2) “forest-officer” means any person whom H* *1 the Provincial 

‘ by *[* *] the Provincial Govemmint in 

this behalf, may appoint to prpr out all or any of the purposes of this Act or o 
ffirelF^officTr ^ threunder to be done by a 

(3) "forest-offence” means an offence punishable under this Act or under 

any rule made thereunder; unucr 

(4) “forest-produce" includes— 

(a) the following whether found in, or brought from, a forest nr not 
that is to say:—(C/. Act V of 1890, S. 2.) ^ 


LEG. REF. 

Sec, l.—For the forest law in force in 
the Hazara Districts, see the Hazara Forest 
Regulation, 1893 (VI of 1893), P. and N. 

W, Code. , ' T> 

For Madras Ajmere-Merwara, Burma, 

British Baluchistan and Assam there are 
special forest laws—Madras Forest Act, 
1882 (V of 1882). Madras Code; the Aj. 
mere Forest Regulation, 18^ (VI 
Ajmere Code; the Burma Forest Act, 1902 
(IV of 1902); the British Baluchistan 

Forest Regulation, 1890 (V °f 18W), Bd. 
Code; the Assam Forest Regidation, 1891 
(VII of 1891), E. B. and A. Code. 

In the Punjab, the Land 
.(Chos.) Act, 1900 (Punjab Act II of 
is to be read with and takw as part of this 
Act P. and N.W. Code. For rules 
for ’ the conservancy of forests and jungles 
in the hill district of the Punjab-terntones, 
"e appendix to ibid. These rules are also 
n fo?ce in the North-West Frontier Pro¬ 
vince, ree S. 4 and second schedule to Reg. 

Lre‘mp?wf / the^ - ^-^nd ffir 

offences mentioned .n S g 

ipecified areas, see C P tie 


DoTp? °Ti*n 

yu 4 , rt. 11 p. 113 . jn Punjab for 
Rawalpindi Forest division for the purpose 
of carrying out the duties of Forest officer 
see Punjab Gazette, 1907 Pt T n -^9 ' 

Words ;the Go^er^r’-Generi’l "i„ Coun¬ 
cil, or omitted by A.O., 1937. 

NOTES. • ' 

-1 ”°f oust juris¬ 

diction of Civil Courts to decide whether 

•y*^"'55°AL‘.R‘ 

th^s Ahs ffiirussed)*' 

4* * ^ ^ OF THE Forest Rules — 

not prowded for in the rules should 'be 
tried under the Penal Code. 4 P.R. 1869 
(Lr.). If a person is found with a gun 
and ammunition in a Reserved Forest it 
may be presumed until the contrary is shown 

M^W^N.^m'^** engaged in. 1929 

'S a'public ser 

cer, whether a Civil Court, 17 Mad. 193- 
Karkones who issue process if Forest effi ’ 

cers 2 Bom.L.R.%7S (679) Fo?etf 

f°f>ufo^Sfems of trees are such produce 

iW^% M^’^“ 3 ! 
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timber, charcoal, caoutchouc, catechu, wood-oil,, resin, natural varnish 
bark, lac, mahua flowers, mahua seeds ,kuth] and myrabolams, and (See Act 
XV of 1911, S. 2.) 

(h) the following when found in, brought from, a forest, that is to 

say,— 

(i) trees and leaves, flowers and fruits, and all other parts or produce 
not hereinbefore mentioned, of trees, 

(n) plants not being trees (including grass, creepers, reeds and moss), 
and all parts or produce of such plants, 

(m) wild animals and skins, tusks, horns, bones, silk, cocoons, honey 
and wax, and all other parts or produce of animals, and 

(iv) peat, surface soil, rock; and minerals (including limestone, laterite, 
mineral oils and all products of mines or quarries) ; 

^[(4-A) "owner’* includes a Court of Wards in respect of property under 
the superintendence or charge of such Court] ; 

(5) "river” includes any stream, canal, creek or other channels, natural 
or artificial; 

(6) "timber” includes trees when they have fallen or have been felled, 
and all wood whether cut up or fashioned or hollowed out for any purpose or 
not; and [see Act V of 1890, S. 2, cl. (2)]. 

(7) tree includes palms, bamboos, stumps brush-wood and canes. 
[See Act V of 1890, S. 2, cl. (1).] 

CHAPTER II. 

j 

Of Reserved Forests. 

3. The Provincial Government may constitute any forest-land or waste- 

Power to reserve forests which is the property of Government, or over 

(Old Act, S. 3.) which the Government has proprietary rights, or to 

the whole or any part of the forest-produce of 

which the Government is entitled, a reserved forest in the manner hereinafter 

provided. 


Notification by Provin- 0) Whenever it has been decided to cons- 

cial Government. (Old Act ^ . reserved forest, the Provincial 

S. 4.) Government shall issue a notification in the Official 

Gazette— 


(a) declaring that it has been decided 

forest; 


to constitute such land a reserved 


1 j nearly as possible, the situation and limits of such 

land; and 


(c) appointing an officer (hereinafter called “the Forest Settlement- 
11 ^° inquire into and determine the existence, nature and extent of any 
rights alleged to exist in favour of any person in or over any land comprised 

wit m such limits, or in or over any forest-produce, and to deal with the same 
as provided m this Chapter. 


^Inserted by Act III of 1933. 

NOTES. 

, f.c- 3.—As to application of provisic 
relating to reserved forests (1) to villai 
Orests, see S. 27, last paragraph; (2) 
forests and lands not the property of : 
Government, Ss. 36, 38; (3) to for 
waste lands or produce the joint propei 


of the Government and other persons, see 
S. 79. 

Sec. 4: Scope of Section. —29 B. 480; 
power of Government to reserve forest— 
What is reserved forest. 29 B. 484; Jen- 
mis can claim compensation for land nolincd 
as reserved forest. 7 M.L.J. 13. Ab¬ 
sence of notification—Effect of. 1 Wcir 
759. 
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cribe the'fitfof (7/?^ to des- 

readily intelligible bonndaS. ^ '"'■-'“Own or 

officer appointed under clause (c) of sub-section ni cEoii 
ment-ofilLn ' forest-office except that of Forest SeS 

(3) Nothing in this section shall prevent the Provincial 
from appointing any number of officers not exceeding three 
of whom shall be a person holding any forest 

form the duties of a Forest Settlement-officer under this Act. P®*"- 

5. After the issue of a notification under section 4, no right shall be 

Bar of accrual of forest in or over the land comprised in such nottfi 

rights (old Act, S. 5). cation, except by succession or under a e-rant nr 

h^U iU n 1 contract in writing made or entered into bv or ifon he 
half of the Crown] or some person in whom surh rltrhf *. j i ^ 

notification was issued; and no fresh clearings for^cultfvation orTn^ when the 

purpose shall be made in such land except in accordance witffi such^^ I ^ 

be made by the Provincial Government in this behalf. ^ 

Proclamation by Forest oprtinn 4 ^ notification has been issued under 

Settlement-officer. (Old w t’ Settlement-officer shall publish in 

posed "" “"'I ot the pro- 

(b) explaining the consequences which, as hereinafter -i. 

ensue on the reservation of such forest; and ^ ovided, will 

(0 fixing a period of not less than three months from the date of such 

section 4 or section S within such period either to preset to^the ForLt sltle” 
merit-officer a written notice specifying or to appear before him fnd s afe thi 

aT) «f„ ;;^^c“l!eZf’™""' W 

7. ■ The Forest Settlement-officer shall take down in writing all 

made under section 6, and shall at ^ 

Inquiry by Forest Settle- ^lace innuire into all rlaJme i * some convenient 
ment-officer, (Old Act, into all claims duly preferred under that 

s. 7.) . I®"- the pistence of any rights mentioned in 

f.«^.f<^Pon 5 and not claimed under section 

6 so far as the same may be ascertainable from the records of Government and 
the evidence of any persons likely to be acquainted with the same 

Powers of Forest Settle- purpose of such inquiry, the Forest 

ment-officer. (Old Act, Settlement-officer may exercise the following powers 
g that IS to say:— ^ * 


LEG. REF. 

^ Substituted for on behalf 

menf by A.O., 1937. 


of ‘Govern- 


NOTES. 

ec 5 —When a person cuts trees m a 
marked as waste number, the prosecu- 
should lie not under the Forest Act, 
under the Land Revenue Code o£ffie 
framed thereunder. Rat. b/d—ur. 


^Cr 22 P.R. ig75 

Sec. 6 (c).—As to presumption from 
long possession and enjoyment and as to 
burden of proof m such cases iq J 

315: 7 M L.T. 241; 3 M.LJ ’23L ^ 

c r*f^‘ powers of Forest 

Settlement-officer, 14 M. 247. Nbtffi- 

cation closing forest for an indefinite period 

IS not bad for indefimteness, when it is not 
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(a) power to enter, by himself or any officer authorised by him for the 
P>urpose upon any land, and to survey, demarcate and malce a map of the samej 

and 

(b) the powers of a Civil Court in the trial of suits. 

9 Rights in respect of which no claim has been preferred under section 6, 

and of the existence of which no knowledge has been 
Extinction of rights, acquired by inquiry under section 7, shall be extingui- 
(Old Act, S. 9.) shed, unless, before the notification under section 20 is 

published, the person claiming them satisfies the Forest Settlement-officer that 
he had sufficient cause for not preferring such claim within the period fixed 
under section 6. 

10. (1) In the case of a claim relating to the practice of shifting cultiva¬ 

tion, the Forest Settlement-officer shall record a State- 
Treatment of claims re- ment setting forth the particulars of the claim and of 

inr’^cul'tivatfon"'* (L^S of practice is 

Act V of 1890). allowed or regulated, and submit the statement to the 

Provincial Government, together with his opinion as 

to whether the practice should be permitted or prohibited wholly or in part. 

• f 

(2) On receipt of the statement and opinion, the Provincial Government 
may make an order permitting or prohibiting the practice wholly or in part. 

(3) If such practice is permitted wholly or in part, the Forest Settlement- 
officer may arrange for its exercise— 

(a) by altering the limits of the land under settlement so as to exclude 
land of sufficient extent, of a suitable kind, and in a locality reasonably con¬ 
venient for the purposes of the claimants, or 

(b) by causing certain portions of the land under settlement to be sepa¬ 
rately demarcated, and giving permission to the claimants to practice shifting 
cultivation therein under such conditions as he may prescribe. 

(4) All arrangements made under sub-section (3) shall be subject to the 
previous sanction of the Provincial Government. 

(5) The practice of shifting cultivation shall in all cases be deemed a 

privilege subject to control, restriction and abolition by the Provincial (Jovem- 
ment. 

♦ * 

11. (1) In the case of a claim to right in or over any land, other than a 

p ■ 1 j right-of-way or right-of-pasture, or a right to forest- 

overThich°ri4?“rcIaimed P^^uce or a vvater-course, the Forest Settlement- 
(Old Act, S. 10.). officer shall pass an order admitting or ejecting the 

same in whole or in part. 

(2) If such claim is admitted in whole or in part, the Forest Settlement- 
officer shall either— 

(f) exclude such land from the limits of the proposed forest; or 

(it) come to an agreement with the owner thereof for the surrender of 
his rights; or 

(lii) proceed to acquire such land in the manner provided by the Land 

Acquisition Act, 1894. 

(3) For the purpose of so acquiring such land— 

NOTES. 

known at that time, how long it may be 
necessary to close the forest. 19 P. R. 

1880 (Cr.). 

Sec. 11,—As to acquisition of land over 


which riparian rights are claimed, see ^ M. 
279; as to claim on mortgage, see 21 !>• 
396. As to burden of proof on Qtijshons 
of title, jee 3 M.L.J. 231; 15 M. 31S| 7 
M.L.T. 241; 1929 Nag. 190. 
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(a) the Forest Settlement-officer shall be deemed to he p 
ceeding under the Land Acquisition Act, 1894- P™' 

hefnrp P claimant shall be deemed to be a person interested and appearing- 
before him in pursuance of a notice given under section 9 of the Act; ^ 

to ha,.' 

fta. the collector, with the consent of the claimant, or the Court witli 

and paTy i°n money'“"<1. or partly in’ land. 

Order on claims to rights ‘he case of a claim to rights of pasture 

to pasture or to forest-pro- lorest-produce, the Forest Settlement-officer 

duce. (Old Act S. 11.). an order admitting or rejecting the same in 

whole or in part. 

(Old Ac. S. ,2.1 , t'pL^iSbi:'-” ''• i 

(a) the name, father’s name, caste, residence and occupation of the 
person claiming the right; and ^ 

(&) ffie desigTiation. position and area of all fields or groups of fields (if 

any) and the designation and position of all buildings (if any) in resnect of 
which the exercise of such rights is claimed. 

14. If the Forest Settlement-officer admits in whole or in part any claim 

u cl V, r, d under section 12, he shall also record the extent tr. 
Records where he admits „,u,vu j.u^ j extent to 

claim. (Old Act S. 13.) admitted, specifying the num¬ 

ber and description of the cattle which the claimant is 
from time to time entitled to graze in the forest, the season during which such 
pastue is pemitted, the quantity of timber and other fore.'it-produce which he 
is from time to time authorised to take, or receive, and such other particulars as 
the case may require. He shall also record whether the timber or other forest- 
produce obtained by the exercise of the rights claimed may be sold or bar¬ 
tered . 


15. (1) After making such record the Forest Settlement-officer shall, to 

the best of his ability, and having due regard to the 
Exercise of rights admit- maintenance of the reserved forest in respect of which 
ted. (Old Act, b. 14.; ^ade, pass such orders as will ensure the 

continued exercise of the right so admitted. 

(2) For this purpose the Forest Settlement-officer may— 

(a) set out some other forest-tract of sufficient extent, and in a locality 
reasonably convenient, for the purposes of such claimants, and record an order 
conferring upon them a right of pasture or to forest-produce (as. the case may. 
be) to the extent so admitted; or 

(&) so alter the limits of the proposed forest as to exclude forest land of 
sufficient extent, and in a locality reasonably convenient, for the purposes of the 

claimants; or . . , , . 

(c) record an order, continuing to such claimants, a right of pasture or 

to forest-produce, as the case may be, to the extent so admitted,. at such seasons 

within such portions of the proposed forest, and under such rules, as may be 

made in this behalf by the Provincial Government. 

16 In case the Forest Settlement-officer finds it impossible, having due 

regard to the maintenance of the reserved forest to 

Commutatmn of rights, settlement under section 15 as shall ensure 

(Old Act, S. IS.) continued exercise of the said rights to the exS 

so admitted, he shall, subject to such rules as the Provincial Government may 
make in this behalf, commute such rights, by the payment to such persons of a 
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sum of moncv m li6u thereof, or by the grant of land, or in sucb .other msnner 
as he thinks fit. 

17. Any person who has made a claim under this Act, or any forest-officer 

or other person generally or specially empowered by 
Appeal from order pass- Provincial Government in this behalf, may, within 
ed under S. Ih S 12, S 1 ^hj-ee months from the date of the order passed on 

^ claim by the Forest Settlement-officer under 

section 11, section 12, section 15 or section 16,. present an appeal from such 
order to such officer of the Revenue Department, of rank not lower than that of 
a Collector, as the Provincial Government may, by notification in the Official 
Gazette, appoint to hear appeals from such orders: 

Provided that the Provincial Government may establish a Court (here¬ 
inafter called the Forest Court) composed of three persons to be appointed by 
the Provincial Government, and when the Forest Court has been so established, 
all such appeals shall be presented to it. 

18. (1) Every appeal under section 17 shall be made by petition in writing 

. . j c 17 /OM delivered to the Forest Settlement-officer 

Act,^^^ ^ forward it without delay to the authority 

competent to hear the same. 

(2) If the appeal be to an officer appointed under section 17, it shall be 
heard in the manner prescribed for the time being for the hearing of appeals in 
matters relating to land-revenue. 

(3) If the appeal be to the Forest Court, the Court shall fix a day and 
a convenient place in the neighbourhood of the proposed forest for hearing the 
appeal, and shall give notice thereof to the parties, and shall hear such appeal 
accordingly. 

(4) The order passed on the appeal by such officer or Court, or by the 
majority of the members of such Court, as the case may be, shall j subject only 
to revision by the Provincial Government, be final. 

19. The Provincial Government, or any person who has made a claim 

X « under this Act, may appoint any person to appear, 
18 ^ plead and act on its or his behalf before the Forest 

Settlement-officer, or the appellate officer or Court, 
in the course of any inquiiy or appeal under this Act. 

fo^st'reserved. (Old^Act! ^O. (1) When the following events have 

S. 19.). occurred, namely:— 

(a) the period fixed under section 6 for preferring claims has elapsed, 
and all claims, if any, made under that section or section 9 have been disposed 
of by the Forest-Settlement-officer; 

(b) if any such claims have been made, the period limited by section 17 
for appealing from the orders passed on such claims has elapsed, and all 
appeals (if any) presented within such period have been disposed of by the 
appellate officer or Court; and 


NOTES. 

Sec. 17.—17 M. 193; power to ex¬ 
cuse delay in filing appeal, see 10 M. 210. 

Sec. 18 (4).—Where an appellate order 
rejecting the claim of a person to land in¬ 
cluded within a proposed forest has be¬ 
come final under S. 18 (4) of the Forest 
Act, the Civil Court has no power to res¬ 
tore that land or to grant compensation in 
respect thereto to him or to his sucecssor- 

in-interest. 46 C.W.N. 347. 

Sec. 18 and 21.—Contract to work 
VOvernm^nt forest—Partnership of contrac¬ 


tor with third person—Not void. See 117 
I.C. 298 (case-law discussed). . 

Sec. 20,—See 12 M. 226; remov^ ot 
grass from Government land, when offence. 
1 Weir 492. On the publication of a noU- 
fication declaring a forest reserved^ under 
S. 20 of the Forest Act, all rights m res¬ 
pect of which no claim has been 
under S. 6 and of the existence of which ^ 
knowledge has been acquired by 

under S. 7 become extinguished by virt 

of the provisions of S. 9, 46 C. W. 
347. 
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_ (c) all lands (if any) to be included in the proposed forest, which the 

Forest Settlement-officer has, under section 11, elected to acquire under the 
Land Acquisition Act, 1894, have become vested in the Government under 

Provincial Government shall publish a notification in 
the Official Gazette, specifying definitely, according to boundary marks erected 
or otherwise, the limits of the forest which is to be reserved, and declaring the 
same to be reserved from a date fixed by the notification. 

(2) From the date so fixed such forest shall be deemed to be a reserved 

forest. 

21. The Forest-officer shall, before the date 
fixed by such notification, cause a translation there¬ 
of into the local vernacular to be published in every 

town and village in the neighbourhood of the 
forest, 

22. The Provincial Government may, within five years from the publica 
Power to revise arrange- notification under section 20, revise any 

menrmade unX S. is'or ^ro^gement made under section IS or section 18, 

S. 18. (Old Act, S. 21.) tor this purpose rescind or modify any 

order made under section IS or section 18 and direct 
that any one of the proceedings specified in section IS be taken in lieu of 

any other of such proceedings, or that the rights admitted under section 12 be 
commuted under secion 16.' 

• 23. No right of any description shall be acquired in or over a reserved 

„ . , . . pcept by succession or under a grant or con- 

res^r°ve 7 foresr”‘exccpraI on beLlf of the 

here provided.’ (Old^Act io whom such right was 

S. 22.) yosted when the notification under section 20 was 

issued. 


Publication of transla¬ 
tion of such notification in 
the neighbourhood of for¬ 
est (Old Act, S. 20.) 


in section 23, no rieht con- 
tinned under clause (c) of suh-spotir,,, r 

Rights not to be alienated section 15 shall be alienated by way of pL? 

Act, S. 23.) mortgap or otherwise, without the sanction of 

the Provincial Government: 

Provided that, when any such right is appendant to any land or house it 
may be sold or otherwise alienated with such land or house. ’ 

(2) No timber or other forest-produce obtained in exercise of anv such 
right shall be sold or bartered except to such extent as may have been admitted 
in the order recorded under section 14. 

25. The forest-officer may, with the previous san ction of the Provincial 

reserved forests in the United Provinces 
rec United Provinces Gazette. 1906, Pt l’ 
p. 6 S 1 ; i6id., for Central Province see 
C. P. Gazette, 1907, Pt. I, p. 678 

NOTES. 

Sec. 25.^S. 25 pre-supposes the exis- 
tence of public rights of way before a forest 
is reserved and that such public rights are 
recognised; and the powers given to deal 
w. h them are exceptional powers hedged 
with the proviso that suitable altemS 
be provided m the case of the soerial^! 
to close them being used. The 

referred to cannot be clogged with any rlf 
triction such as the imposition of o u 
fee for cattle. 1938 Nag. 415 ^ transit 


LEG. REF. 

r Substituted for ‘Government’ by A.O., 

1937. 

Sec. 26.—For rules made under this 

clause for— ^ _ 

(1) Bombay, see Bom. R. and O.; 

(2) Central Provinces, see C.P.R. and 

0.; and . ca r 

(3) United Provinces, p. 59 of the 

North-Western Provinces and Oudh List 
of Local Rules and Orders Ed. 1894. 

Sec 26 (1).—For notification prohibit- 

ing the killing, injuring or capturing of any 
rhinoceros in reserved forests m the Jalpai- 
guri and Darjiling Districts Calcu ta 
Gazette, 1899, Pt. I, P-, 1368. F°%roles 

under this clause in conjunction with S. 75 

{d) as to hunting, shooting, fishing, etc., in 
C.G.M.—338 
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Government or of any officer duly authorised by it in 
Power to stop ways and this behalf, Stop any public or private way or water- 

“ts'^^Void Act S^r) ® reserved forest, provided that a substitute 

for the way or water-course so stopped, which the 
Provincial Government deems to be reasonably convenient, already exists or 
has been provided or constructed by the forest-officer in lieu thereof. ' 


.\cfs prohibited in such 

forests. (Old Act, S. 25; 26. (1) Any person who— 

Act V of 1890, S. 7.) 

(a) makes any fresh clearing prohibited by section 5, or 

{b) sets fire to a reserved forest, or, in contravention of any rules made 
by the Provincial Government in this behalf, kindles any fire, or leaves any 
fire burning, in such manner as to endanger such a forest; 

or who, in a reserved forest— 

(c) kindles, keeps or carries any fire except at such seasons as the 
forest-officer may notify in this behalf 

(d) trespasses or pasture cattle, or permits cattle to trespass; 

(c) causes any damage by negligence in felling any tree of cutting or 
dragging any timber; 

(/) fells, girdles, lops, taps or bums any tree or strips off the bark or 
leaves, from, or otherwise damages, the same; 

ig) quarries stone, burns lime or charcoal, or collects, subjects to any 
manufacturing process, or removes, any forest-produce; 


NOTES. 

Sec. 26, Cl. (b): Punjab Government 
Notifications—“Sets fire to’’—Meaning 
OF.— A person sets fire to a thinir if he 
puts a match to it or sets it on fire directly, 
and not if it catches fire as an indirect con¬ 
sequence of his act. The accused kindled 
a fire in his master’s jjarden which spread 
to an unclassed forest, and then to a reser¬ 
ved forest. The accused should not be said 
to have set fire to either of the forests with¬ 
in the meaning of S. 25 (?>). 30 P. R. 
(Cr.) 1916=17 Cr.L.J. 458=36 T.C. 138. 

Cl. (c): Possession of fi.int or steel. 
—The mere possession of a flint or steel 
within forest limits docs not constitute an 
•offence under S. 25 (r). 4 Bom, L. R. 
935. 

Cl. (d) .—The trespass of a human be¬ 
ing in a reserved forest is punishable under 
S- ^5 ((f). Rat. 602. Sec also 87 T.C. 
918=26 Cr.L.J. 1030. The words of S. 
25 (d) clearly apply only to the person who 
does any of the acts mentioned therein. 16 
Cr.L.J. 485=29 I.C. 325=11 N.L.R. 76. 
A person’s cattle were found grazing in the 
Government forest in charge of a boy. 
Where the person had not authorized 
either directly or indirectly the boy to 
graze the cattle in the forest, he could not 
be convicted. (11 N.L.R. 76, Ref.) 120 
T.C. 414 (1)=1930 N. 64. The question 
whether the owner of cattle, whose animals 
trespass in a reserved forest is criminally 
liable for committing an offence under S. 
25, depends upon the whole circumstances 
of each case. 16 P.R. 19(^ (Cr.). In a 
great many cases the question will resolve 
Itself into, Mid he or did he not take proper 
proemtions to prevent such trespass,* and 


it does not depend upon the presence of the 
owner at the moment. 16 P. R. 1909 
(Cr.). The levy of pound fines under 
Act T of 1871, S. 12, in respect of an offence 
of allowing cattle to trespass in a reserved 
forest is not a punishment, and does not, 
therefore, bar a prosecution, under S. 25 
of the Forest Act. 19 P.R. 1885 (Cr.). 

Bcrar (jracing Rules do not enforce a 
liability on a master for the acts of his 
servants. 87 T.C. 918=26 Cr.L.J. 1030. 
See also 1938 Nag. 365=39 Cr.L.J. 700; 
1926 N. 73. Cattle are instrumental in the 
theft of grass which they eat and in the dam¬ 
age to grass and young trees which they cause 
in grazing and such cattle used in commit¬ 
ting an offence under S. 26 (d) of the 
Forest Act are as much liable to confiscation 
as cattle drawing a cart containing illicitly 
felled timber. 39 Cr.L.T. 7(X)=17S I.C. 
79.5=1938 Nag. 365. 

Sec. 26 Cl. (f).—A person felling a num¬ 
ber of trees in a forest is guilty of as many 
offences under S. 25 (/) as the number of 
the trees felled by him. 19 Cr.L.J. 161= 
43 T.C. 577 (A). There is no provision, 
cither in the Art or the rules framed there 
under, to award compensation for damages 
in respect of the protected forest. 8 Bom. 
L.R. 987=15 Cr.L.T. 9. In the absence of 
anything in a Special Act (like the Forest 
Act) to exclude the operation to the 
criminal law, an intention on the part of tnc 
legislature to exclude it should not be in¬ 
ferred. Further, S. 66 negatives suen 
intention. Theft of wood from a 
ment forest to which the Forest Act had no 
been applied, is punishable under the rw 

Code. 10 P.R. 1885 (Cr.) [22 P.R. »876 

(Cr.). Disapproved] *' 
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(1) clears or breaks up any land for cultivation or any other purpose- 
(0 m contravention of any rules made in this behalf by the Provincial 

Governrnent hunts, shoots, fishes, poisons water or sets traps or snares; or 

(;) m any area m which the Elephants’ Preservation Act, 1879,’is not in 
force, kills or catches elephants in contravention of any rules so made ; 

shall be punishable with imprisonment for a term which may extend to six 

naonths, or with fine which may extend to five hundred rupees, or with both in 

addition to such compensation for damage done to the forest as the convictine 
Court may direct to be paid. ^ 

(2) Nothing in this section shall be deemed to prohibit— 

(a) any act done by permission in writing of the forest-officer, or under 
any rule made by the Provincial Government; or 

ifof any right continued under clause (^) of- sub-section 
behalf of ^[the Crown] under section 23. i 


LEG. REF. 

^ Substituted for ‘Government’ by A 0 
1937. 

NOTES. 

Cl. (h) .—Where it is clear from evi¬ 
dence that the accused has been cultivating 
land alleged to be part of a Government 
forest for at least seven years and the 
probabilities are that his father had done 
the same before him he cannot be held to 
have cleared or broken up the land for culti¬ 
vation or any other purpose and his con¬ 
viction under S. 26 (/i) cannot be sustained. 
1929 N. 190. Where the charge against the 
accused is that he has made an encroach¬ 
ment on Government forest land, the onus 
is on the prosecution to establish that the 
land form^ part of the Government forest. 

1929 N. 190. 

Cl. (i).—The word ‘hunt’ implies motion, 
a chase and a pursuit.. Hence any person 
who is one of the party beating up game 
in a reserved forest in this fashion is a 
member of the hunt, and even though he 
himself may not be within the prohibited 
area he is guilty of the offence along with 
the rest of the hunt. 1935 N. 23. Hunt¬ 
ing and shooting without a permit in a 
reserved forest is punishable under S. 25. 
40 A. 38=15 A.L.J. 824=19 Cr.L.J. 10. 
Hunting and killing a tiger in a reserved 
forest even though it be for killing the 
tiger which killed the cattle of the accused, 
amounts to hunting. 42 B. 406=19 Cr. 
L.J. 610=20 Bom.L.R. 384. A convic¬ 
tion recorded under S. 25 (t), for shoot¬ 
ing in a reserved forest in contravention of 
any rules which the Local Government from 
time to time prescribes, is illegal where no 
such rules have been passed by the Govern¬ 
ment Rat. 684=Cr. Rg. 50 of 1893. Ac¬ 
cused who had license for a gun was going 
along the District Board road running 
through a reserve forest with the ^n 
loaded. On this he was convicted under 
S 26 (1) (t). that from the mere 

fact that accused was carrying a^ loaded 
gun it did not follow that he was going with 
intention of shooting. //eW, further, that 


penal intention to 

shoot but actual shooting itself and that 
unless accused was alleged to have been 
found shooting or hunting in the forest he 

630 ^' A.L.J. 704=1933 A. 

Miscellaneous cases under the Old Act 
Conviction under the Act— Order for 
CONFISCATION. -An Order for confiLafion 
cannot be regarded as an order incidental to 
a conviction under the Act. The confisra- 
hon IS by the terms of S. 54 declared to b“ 
a punishrnent, for it is in addition to anv 
other punishment nrescribed for the offence 
the order for confiscation should be nassed 
simultaneouslv with the punishment forthe 
offence. 24 C. 450 f4 A. 417, T) It is 
illegal to impose a fine where the Forest 
Act provides the penaltv of confiscation 
Col. Dig. Cr 69 of 1877. Pavment of 

a'Z't orthe°^ ^"'’,=P"fi5cations is no 

a part of the sentence, but is a matter for 

he exerc“se"’of G 4eal with in 

rne exercise of the power vested in them hv 

rules framed under the Act. Rat. 950 

These rules give the Government the power 

to pay one half of the proceeds of fines and 

confiscations by way of reward without any 

Court, but more than 
one half cannot however, be paid unless the 
Magistrate so directs. Rat 950 

"J^^NCE - CPURT-FEES-CoURT- 

Fees Act, Se^ 31.—Where persons con¬ 
victed of an offence under the Forest Act 
where each is sentenced to pay' a fine of 
thirteen annas, or in default to suffer onb 
days simple imprisonment, and all of them 
were ordered to pay annas five as compen¬ 
sation for the loss of forest fuel or wood 

S"''3r of 'th'V" “Penses uTef 

S 31 of the Court-Fees Act, he/d, that the 
order as to payment of Court-fees 
a valid order. 10 P.R, 1885 (Cr ) ^ 

Summons Case-Acquittal.-Further 
Enquiry-Revision.-^A case under S 1 
IS a Summons case” and the Taticiu/* 

he did not find^ the accused^^^C wa 
boun^ to acquit him and no of^er'uS 
b. W, Lr.F.. Code, directmg fether pn- 
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in a reserv- 
any penalty 

has been inflicted under this section) direct that in such forest or any portion 
thereof the exercise of all rights of pasture or to forest-produce shall be sus¬ 
pended for such period as it thinks fit. 

27 (1) The Provincial Government may 

Power to declare forest *] by notification in the Official Gazette, direct 

no^tlonger^ reserv^dt from a date fixed by such notification, any forest 

1911, S. 3.) Pf^^tion thereof reserved under this Act shall 

cease to be a reserved forest. 

(2) From the date so fixed, such forest or portion shall cease to be 
reserved: but the rights (if any) which have been extinguished therein shall 
not revive in consequence of such cessation. 

CHAPTER -III. 

Of Village-Forests. 

28. (1) The Provincial Government may assign to any village-commu¬ 

nity the rights of Government to or over any land 
Formation of village for- which has been constituted a reserved forest, and 

^ ct. . ) cancel such assignment. All forest so assigned 

shall be called village forests. 

r2) The Provincial Government may make rules for regulating the 
management of village forests, prescribing the conditions under which the com¬ 
munity to which any such assignment is made may be provided with timber 
or other forest-produce or pasture, and their duties for the potection and 
improvement of such forest. 

(3) All the provisions of this Act relating to reserved forest shall (so 
far as they are not inconsistent with the rules so made) apply to village- 
forests. 


r3) Whenever fire is caused wilfully or by gross negligence 
ed forest the Provincial Government may (notwithstanding that 


CHAPTER IV. 

Of Protected Forests. 


29. (1) The Provincial Government may, by notification in the Official 

Protected forests. (Old provisions of this Chapter appli- 

Act, S. 28.). cable to any forest-land or waste-land which is not 

included in a reserved forest, but which is ^ the 
property of Government, or over which the Government has proprietary rights 
or to the whole or any part of the forest-produce of which the Government is 
entitled. ' M 


f2) The forest-land and waste-lands comprised in any such notification 
shall be called a “protected forest”. 

(3) No such notification shall be made, unless the nature and extent of 
the rights of Government and of private persons in or over the forest-land or 
waste-land comprised therein have been inquired into and recorded at a suirey 
or settlement, or in such other manner as the Provincial Government thinks 


LEG. REF. 

^ Words ‘subject to the control of t 
Governor-General in Coiincir omitted by / 
0.. 1937. 


NOTES. 

^iry, could be passed. The order of the 
District Magistrate and conviction and sen¬ 
tence were set aside. SO P.L.R. 1900 
(Cr.)i=19 P.R. 1900 (Cr.). 

Secs. 29, 30 and 33.—7 Bom.L.R. 


162; 4S A. 128=1924 A. 539, Where a 

lotification regarding a reserved forest does 
^ot state the date from which it shall com 
into force, the notification is^ invalid, an 
ronsequcntly nothing on which to base 

:)fFcnce under S. 33. A 

not entitled to arrest a person for the br 

5f S. 30 (a) and that h'* 

DC said to be lawful. 54 C. 296^28 V » 

L.T. 562=1927 C. 516, 
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S » -e correc. until contraty 

vindal Govetnmmfihinkr l£t Sh °nqS a°nj rSrf ”aV™“’'“'*’ ?' 
of Govem™„T the P^ol'iai “"La "^'''5 

record, declare such land to be a protected forest b»t ^ ^ 

affect any existing rights of individuals or communities 

tion reserving trees, etc. ,, Government may, by notifi- 

(Old Act, S. 29.) cation m the Official Gazette,— ^ 

(a) declare any trees or class of trees in a protected fnrect +r^ j 

from a date fixed by the notification; Protected forest to be reserved 

(b) declare that any portion of such forest specified in naaHc.,.,*- 
shall be closed for such term, not exceeding thirty^years as the 
Government thinks fit, and that the rights of private pLon’s, if any, ove^S 
portion shall be suspended during such term, provided that the remabderS 
such forest be sufficient, and in a locality reasonably convenient, for the due 
exercise of the rights suspended in the portion so closed - or 

(c) prohibit, from a date fixed as aforesaid, the quariying of stone or 

the burning of lime or charcoal, or the collection or subjectbn fo any manu¬ 
breaking up or clearing for cul.iva.ion, for Llding, foTSing 3^“, £ 
any other purpose, of any land m any such forest. ^ 

31. The Collector shall cause a translation into the local vernacular of 

every notification issued under section 30 to be affixed 
in a conspicuous place in every town and village in 
neighbourhood of the forest comprised in the noti- 


32. The Provincial Government may make rules 
to regulate the following matters, namely: 


Publication of translation 
of such notification in 
neighbourhood. (Old Act, 

S. 30). 

Power to make rules for 
protected forests. (Old 

Act, S. 31.) - - imiiiciy :— 

(a) the cutting, sawing, conversion and removal of trees and timber and 

the collection, manufacture and removal of forest-produce, from protected 
forests; ^ 

(b) the granting of licenses to the inhabitants of towns and villages in 
the vicinity of protected forests to take trees, timber or other forest produL fnr 
their own use, and the production and return of such licences by such persons ■ 

(c) the granting of licences to persons felling or removing trees or 
timber or other forest-produce from such forests for the purposes of trade and 
the poduction and return of such licences by such persons; 

(d) the payments, if any, to be made by the persons mentioned in clauses 
(b) and (c) for permission to cut such trees, or to collect and remove such 
timber or other forest-produce; 

(e) the other payments, if any, to be made by them in respect of such 
trees, timber and produce, and the places where such payment shall be made - 

(/) the examination of forest-produce passing out of such forest; 

Bengal under this section and S. 41 for the 
protected forests in the Sonthal P,! “ 

see Calcutta Gazette. 1901, P sfl"“fn 

the Sundarbans,. see Calcutta Gazette 1%6 
. 1, P. 1973; m the Angul Protr-rf^^U 

Gazette, IQOl, Pt^'^l" 

(4) or protected forests in t» . . 
see Punjab Gazette, 1904, Pt. I n 


LEG. REF. 

32 _For rules- under ihts section 

^°a) Bombay, see Bom.R and O 

(2) for protected Forests of Nam. Tm, 
Ranikhet and Lallipur, see ^ 62 of tl.e 
North Western Provinces and Oudh List of 
Local Rules and Orders, Ed. 1894; 

(3) for rules made by the Government of 
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(g) the clearing and breaking up of land for cultivation or other purposes 
in such forests; 

(A) the protection from fire of timber lying in such forests and of trees 
reserved under section 30; 

(/) the cutting of grass and pasturing of cattle in such forests; 

{/) hunting, shooting, fishing, poisoning water and setting traps or 
snares in such forests, and the killing or catching of elephants in such forests 
in areas in which the the Elephants’ Preservation Act, 1879, is not in force; 

{k) the protection and management of any portion of a forest closed 
under section 30; and 

(/) the exercise of rights referred to in section 29. 


Penalties for acts in con* 
Iravention of notification 
under S. 30 or of rules 
under S. 32. (Old Act 
S. 32. 


33. (1) Any person who commits any of the 

following offences, namely:— 


{a) fells, girdles, lops, taps or burns any tree reserved under section 30, 
or strips off the bark or leaves from, or otherwise damages, any such tree; 

(b) contrary to any prohibition under section 30, quarries any stone, or 
burns any lime or charcoal, or collects, subjects to any manufacturing process, 
or removes any forest-produce; 

(c) contrary to any prohibition under section 30, breaks up or clears for 
cultivation or any other purpose any land in any protected forest; 

(d) sets fire to such forest, or kindles a fire without taking all reasonable 
precautions to prevent its spreading to any reserved under section 30, 
whether standing, fallen or felled, or to any closed portion of such forest; 

(c) leaves burning any .fire kindled by him in the vicinity of any such 
tree or closed portion; 

(/) fells any tree or drags any timber so as to damage any tree reserved 
as aforesaid; 

(g) permits cattle to damage any such tree; 

(A) infringes any rule made under section 32; 
shall be punishable with imprisonment for a term which may extend to six 
months, or with fine which may extend to five hundred rupees, or with both. 

(2) Whenever fire is caused wilfully or by gross negligence in a pro¬ 
tected forest, the Provincial Government may, notwithstanding that any penalty 
has been inflicted under this section, direct that in such forest or any portion' 
thereof the exercise of any right of pasture or to forest-produce shall be sus-* 
pended for such period as it thinks It. (C/. Act V of 1901, S. 2.) 


34. Nothing in this Chapter shall be deemed to prohibit any act done with 

the permission in writing of the Forest-officer, or in 
accordance with rules made under section 32, or, 
except as regards any portion of a forest closed under 
section 30, or as regards any rights the exercise of 
which has been suspended under section 33, in the 
exercise of any right recorded under section 29. 


■ Nothing in this Chapter 
to prohibit acts done in cer¬ 
tain cases. (Old Act, S. 33; 
<f. also Act V of 1901, 
S. 3.) 


NOTES. 

Sec. 32, Cl. (g).—Mere 'clearing* docs 
not amount to ‘breaking’ of ground where 
the notification issued under the Forest Act 
prohibited 'breaking* of ground in a pro¬ 
tected forest, and where the evidence only 
showed that the accused had cleared the 
gr6und_. Held, that no offence was com¬ 
mitted. 49 A. 291-28 Cr.L.J. 151=1927 


A. 121. -S'-v also 102 I.C. 55^28 Cr.^ 
591. On this section, see 11 A.LJ. 
20T.C. 408. ^ 't 

Sec. 33. Cl. (c).-Where breaking, ot 

ground only is forbidden by notifi 
under the Forest Act, no 

niittcd when there has been only xlew !«■ 

102 I.C. 559=28 Cr.L.J. 591; 49 A. 291 
=99 I.C. 407=1927 A. 121. 
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CHAPTER V 

o, THE COTOOl OVER FoRESTR LaHDS NOT .E.NG THE 

r^ROPERTY OF GOVERNMENT. 

Protection of forest for n ^ td • • i ^ 

rf,*"■ ."f ficaiicn ,he o7Zo^^ 

bit in any forest or waste-land- ^ 

(a) the breaking up or clearing of land for cultivation • 

(р) the pasturing of cattle; or 

(с) the firing or clearing of the vegetation- 

--W for any ,he 

anchosP atones, floods and aval- 

(ii) for the preservation of the soil on the rido-rac i 
valleys of hilly tracts, the prevention of land slips or of the ? ^ 

sand, stones or gravel; ‘^e deposit thereon of 

(iii) for the maintenance of a water-supply in sorimrc j , 

(iv) for the protection of roads, bridges railwav5 ’ ri s^rid tanks; 

communication; ^ other lines of 

(v) for the preservation of the public health. 

(2) The Provincial Government may, for anv such 

Its own expense, in or upon any forest or waste-land^ such SorKs’it“th^■ 

(3) No notification shall be made under sub-section tn nn u 

be begun under sub-section (2), until after the issue of a noticp any work 

such forest or land calling on him to show cause, within a reasonJhi 

specified in such notice, why such notification should It be mS^ 

structed, as the case may be, and until his objections if anv anri ^ 

may produce in support of the same, have been, heard by an officer he 

ed in that behalf and have been considered by the Provincial Govern^ ^PPomt- 

36. (1) In case of neglect of, or wilful disobedience to, any regulation or 

prohibition under section 35 nr if J s^'anon or 

Power to assume manage- ^^^k to be constructed under that secern 
cent of forests. (Old Act, , -p . . . ^ ‘•n^t section so reouire 

s. 36.) he Provincial Government may, after notice in w?U S 

dering his objections, if any, place the same under the control of a Forpl^ ' 

and may declare that all or any of the provisions-of this Act 

forests shall apply to such forest or land. ^ ^ reserved 

(2) The net profits, if any, arising from the management of such forest 
or land shall be paid to the said owner. loresc 

37. (1) In any case under this Chapter in which the Provincial Govern’ 

ment considers that, in lieu of olacino- 
Expropriation land under the control of a Forest-officer the 

S. 37.) ^ ° acquired tor public purpose, the Provincial 

Government may proceed to acouire it in tk» _ 

.. . T .„4 Ar. iQo/ acquire it in the manner 


provided by the Land manner 

(2) The owner of any forest or land comprised in any notification und 
section 35 may, at any time not less than three or more than twelve years fro^ 
the date thereof, require that such forest or land shall be acquired for n ,h 1 V 
purposes, and the Provincial Government shall acquire such forest or^S 

accordingly. 


I 
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38. (IJ The owner of any land or, if there be more than one owner there¬ 

of, the owners of shares therein amounting in the 
Protection of forests at aggregate to at least two-thirds thereof may, with a 
request of owners. (Old formation or conservation of forests there- 

on, represent in writing to the Collector their desire— 

(a) that such land be managed on their behalfthe Forest-officer as a 
reserved or a protected forest on such terms as may be mutually agreed upon; or 

(b) that all or any of the provisions of this Act be applied to such land. 

(2) In either case, the Provincial Government may, by notification in the 

Official Gazette, apply to such land such provisions of this Act as it thinks suit¬ 
able to the circumstances thereof and as may be desired by the applicants. 

CHAPTER VI. 

Of the duty on Timber and other Forest-produce. 

„ , 39. (1) The ^[Central Government] may levy a 

"other "forces? ^uty in such manner, at such places and at such rates 
produce. Old Act, S. 39; as it may declare by notification in the Official Gazette 
cf. Act V of 1890, S. 8 (2). on all timber or other forest-produce — 

(a) which is produced in British India, and in respect of which the 
^[Crown] has any right; 

(b) which is brought from any place outside British India: 

* * * * *] 

(2) In every case in which such duty is directed to be levied ad valorem 

the '[Central Government] may fix by like notification the value on which such 
duty shall be assessed. 

(3) All duties on timber or other forest-produce which, at the time when 
this Act comes into force in any territory, are levied therein under the authority 
of the Provincial Government, shall be deemed to be and to have been duly 
levied under the provisions of this Act. 

Until provision to the contrary is made by the Central Legislature 
any Provincial Government which was, immediately before the commencement of 
Part III of the Government of India Act, 1935, levying a duty on any timber or 

other forest-produce produced in that Province may continue to levy that duty 

on such timber or forest-produce; 

Provided that nothing in this sub-section authorizes the levy of any duty 
which as between timber or other forest-produce of the Province and similar 
produce of the locality outside the Province, discriminates in favour of the 
former, or which, in the case of timber or other forest-produce of localities 
outside the Province, discriminates between timber or other forest-produce of 
one locality and similar timber or other forest-produce of another locality.] 

40. Nothing in this Chapter shall be deemed to limit the amount, if any 

chargeable as purchase-money or royalty on any timber 
or other forest-produce, although the same is levied 
on such timber or produce while in transit, in the same 
manner as duty is levied. 


Limit not to apply to pur¬ 
chase-money or royalty. 
(Old Act, S. 40.) 


CPIAPTER VII. 

Of THE Control of Timber and other Forest-produce in Transit. 


41. (1) The control of all rivers and their banks 


LEG. REF. 

^ Substituted for ‘Local Government’ by 
A.O.. 1937. 

^Substituted for ‘Government* by A.O. 
1937. 

•’Proviso repealed by A.O., 1937. 
^Sub-sec. (4) of S. 39 inserted by ibid. 


NOTES. ^ , 

Secs. 39-41 .—See 76 I.C. 104—1925 L 


225. 


a 


Sec. 41.—.<rrf 21 Cr.L.J. 6S9=S7 I.C. 
16 (C.). The words “Timber and 

Forest produce** in this section are used 
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Power to make rules to 
regulate transit of foresc- 
4 )roduce. (Old Act, S. 41; 
see also Act V of 1890, S. 8. 
Cls. 3 and 4.) 


as regaras the floating of timber, as well as the control 
ot all timber and other forest-produce in transit by 
land or water, is vested in the Provincial Government, 
and It may make rules to regulate the transit of all 

timber and other forest-produce. 

(2) In particular and without prejudice to the generality of the fore¬ 
going power such rules may— ^ 

(а) prescribe the routes by which alone timber or other forest-produce 
may be imported, exported or moved into, from or within ^[the Province! • 

(б) prohibit the import or export or moving of such timber or’other 
produce without a pass from an officer duly authorised to issue the same or 
otherwise than in accordance with the conditions of such pass- 

(c) provide for the issue, production and return of such ’oasses and 
the payment of fees therefor; 

(rf) provide for the stoppage, reporting, examination and marking of 
tiniber or other forest-produce in transit, in respect of which there is reason to 
believe that any money is payable to ='[the Crown] on account of the nriS 

e-T -V due thereon or To 

which It IS desirable for the purposes of this Act to affix a mark • 

(e) provide for the establishment and regulation of depots to which 
such timber or other produce shall be taken by those in charge of it for exami 
nation or for the payment of such money, or in order that such marks may be 
affixed to it; and the conditions under which such timber or other produce ^hall 
be brought to, stored at and removed from such depots; 

(/) prohibit the closing up or obstructing of the channel or banks of anv 
river used for the transit of timber or other forest-produce, and the following 
of grass, brushwood, branches or leaves into any such river or any act which 
may cause such river to be closed or obstructed; ^ 

{g) provide for the prevention or removal of any obstruction of the 
channel or banks of any such river, and for recovering the cost of such preven 
tion or removal from the person whose acts or negligence necessitated the same' 

{h) prohibit absolutely or subject to conditions, within specified local 
limits, the establishment of saw-pits, the converting, cutting, burning, concealing- 
or making of timber, the altering or effacing of any marks on the same or the 
possession or carrying of marking hammers or other implements used for 
' marking timber; 

(f) regulate the use of property marks for timber, and the registration 
of such marks; prescribe the time for which such registration shall hold good • 
limit the number of such marks that may be registered by any one person and 
provide for the levy of fees for such registration. 

(3) The Provincial Government may direct that any rule made under 
this section shall not apply to any specified class of timber or other forest- 
produce or to any specified local area. 


LEG. REF. . ^ 

^Substituted for 'British India, by A,0., 

2 Substituted for 'Government by A.U., 

1937. 

notes. 

their widest sense. See 106 I.C. 790—1928 

JL. 80. r> 

Rule framed by Government of Bombay 
UNDER S. 41 

of the rules for Smd Gov¬ 

Act prohibiting the moving of timber from 

C. C. M -339 


private land without a certificate from the 
holder or manager of such land is ulira 
vires; consequently a conviction for a breach 

SLR 9 ^ 364=35 I.C. 668=10 

Compensation in Addition to iMpnctTTmw 
OF FiNE.-Where a person is convSed nf 
an offence under Rr. 21, 26, framed uLer 
S. 41, compensation cannot be awarrt.a ■ 
addition to the imposition of fine c 

L.R. 126. On this section, Lri 92 S 1 T,' 
1924 B. 489=84 I.C. 250=^26 Cr l j' 2So' 
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'(41 A. Xotwilhsanding anything in section 41, the Central Government 

may make rules to prescribe the route by which alone 
Powers of Central Gov- timber or other forest-produce may be imported, ex- 

rrntm nt rt, to niov ,.,no„t. nf O’’ any 

timl.rr arrn^<; rnsfom^ fron- customs frontier as defined by the Central Govem- 

tiers. ment, and any rules made under section 41 shall have 

effect subject to tlie rules made under this section.] 


I’enalty for breach of 
rules made under section 41. 
7Old Act, S. 42). 


. ( 2 ) 
mentioned 
committed 
to lawful 


a like offence. 


42. (1) The Provincial Government may by 

such rules prescribe as penalties for the contravention 
thereof imprisonment for a term which may extend 
to six months, or fine which may extend to five hund¬ 
red rupees, or both. 

Such rules may provide that penalties which are double of those 
in sub-section (1) may be inllicted in cases where the offence is 
after sunset and before sunrise, or after preparation for resistance 
authority, or where the offender has been previously convicted of 


Crown and Forest- 
officers not liable for 
damage to forest-produce 

at depot. (Old Act, S. 43.) 


43. The Crown] shall not be responsible for any loss or damage which 

may occur in respect of any timber or other forest- 
produce while at a depot established under a rule 
made under section 41, or while detained elsewhere, 
for the purposes of this Act; and no Forest-officer 
shall be responsible for any such loss or damage, 

unless he causes such loss or damage negligently, maliciously or fraudulently 

44. In case of any accident or emergency involving danger to any pro¬ 
perty at any such depot, every person employed at 
such depot, whether by the Crown] or by any pri¬ 
vate person, shall render assistance to any Forest- 
officer or Police-officer demanding his aid in averting 

such danger or securing such property from damage or loss. 

CHAPTER VIII. 

Of the Collection of Drift and Stranded Timber. 


All persons bound to aid 
in case of accident at 
depot. (Old Act, S. 44.). 


Certain kinds of timber 
to be deemed property of 
Government until title 


thereto proved, and may 
collected accordingly. (Ol 
Act, S. 45.) 


45. (1) All timber found adrift, beached, 

stranded or sunk; 

all wood or timber bearing marks which have 
not been registered in accordance with the rules made 
tinder section 41, or on which the marks have been 
obliterated, altered or defaced by fire or otherwise; 
and 


in such areas as the Provincial Government directs, all unmarked wood 
and timber: 

^ I 

shall be deemed to be the property of Government, unless and until any person 
establishes his right and title thereto, as provided in this Chapter. 

(2) Such timber may be collected by any Forest-officer or other person 
entitled to collect the same by virtue of any rule made under section 51, and may 
be brought to any depot which the Forest-officer may notify as a depot for the 
reception of drift timber. 


(3) The Provincial Government may, by notification in the Officii 
Gazette, exempt any class of timber from the provisions of this section 


^ LEG. REF. 

t c 1 inserted by A.O.. 1937. 

2 Substituted for 'Government' by A.O., 


NOTES. 

Sec. 45.—13 P.R. 1883 (Cr.). 


S. 51] 
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46. Public notice shall from time to time be given by the Forest-Officer of 

r'S7‘"- 2 ""T 

the date o( such notice, a «u‘itt;„''stateme«"o°f' sTcV'cTaim” 'tom 

Procedure on claim pre- as aforesaid Statement is presented 

An. s. 47., 2e .W “ ht th.nks fi, eithe/reject the cS 

?h77iX7t?he'’claSnT 

may either delivej ?e'’tamVto™ny ""It™lh'rejsora 

pendmg the receipt of an order from an, such S,„?","r-.rdlsS" 

(3) Any person whose claim has been rejected und^r ’ f 

within three months from the date of such rejection instfoft ^ 
possession of the timber claimed by him: but no Smo^ ha^ " 
pensation or costs against the ^Crown], or against^anv Forest offi^ 
of such rejection, or the detention or^emoil of "iy tfmbeforfoT 
thereof to any other person under this section. ^ delivery 

(4) No such timber shall be subject to process of ;inv rUr;^ r • • i 

Revenue Court until it has been delivered, or a suit has been Lugh^Ts'movT 
ded m this section. as provi- 

48. If no such statement is presented as aforesaid, or if the claimant 

omits .to prefer his claim in the manner and wXn 
the period fixed by the notice issued under section 46 

• f 1 , P I” to institute a suit To S 

cover possession of such timber within the further period fixed by section 47 
the ownership of such timber shall vest in the Government, or when siirt, tLul’ 

has been delivered to another person under section 47, in ;uch Ther person foee 
from all encumbrances not created by him. ^ 

49. The ’ [ Crown ] shall not be responsible for any loss or dama-e which 

may occur in respect of any timber rnllp^f«5 J ” 
Crown and its officers section 45, and no Forest-officer shall K under 

not liable for damage to f^r any such loss or damagf unless 

S 49 :) Tently' malifciously or fraSu- 

50. No person shall be entitled to recover possession of any timber collect 

Payments to be made by or delivered as aforesaid until he has paid to the 
claimant before timber is Forest-officer or other person entitled to receive it 
delivered to him. (Old Act, such sum on account thereof as may be due under anv 

S. 50.). rule made under section 51. ^ 

Power to make rules and 51. (1) The Provincial Government may make 

prescribe penalties. (Old rules to regulate the following matters, namelv'— 

Act, S. 51.) 


Disposal of unclaimed 
timber. (Old Act, S. 48 
and Act V of 1890, S. 10). 



1 Substituted 

1937. 


LEG. REF. 

for ^Government by A.U 


notes. ^ _ 

Sac 51 _A warrant drawn up in the 

ne of a'Forester can be validly mdoped 

him to a Forest Watcher. Per Cumm. 


In order to justify the action of a Police 
or Forest-officer m arresting without^ 
rant a person suspected of f forest lff^n 

he must either have refused to „.°ve .k 

b.ii„. to h. .««M Y,“r,b° 
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(a) the salviiiL^, colloctinn and disposal of all timber mentioned in sec¬ 
tion 45; 

(7^) the use and registration of lioats used in salving and collecting 

limber; 

(c) the amounts to he i>aid for salving, collecting, moving, storing or dis¬ 
posing of such timber; and 

(if) the use and registration of hammers and other instruments to be used 
for marking such timber. 

f2) The Provincial Government may prescribe, as penalties for the con¬ 
travention of any rules made under this section, imprisonment for a term which 
may extend to six months, or fine which may extend to five hundred rupees, 
or both. 

CHAPTER IX. 

Pkn'ai/uks and Procrdi^re. 


Seizure of profjcrty liable 
to confiscation. (Old Act, 
S. 52.) 


52. (1) When there is reason to believe that a forest-ofifence has been 

committed in respect of any forest-produce, such 
produce, together with all tools, boats, carts or cattle 
used in committing any such offence, may be seized by 
any Forest-Officer or Police-officer. 

(2) Every officer seizing any property under this section shall place on 
such property a mark indicating that the same has been so seized, and shall, as 
soon as may be, make a report of such seizure to the Magistrate having juris¬ 
diction to try the offence on account of which the seizure has been made: 

Provided that, when the forest-produce with respect to which such 
offence is believed to have been committed is the property of Government, and 
the offender is unknown, it shall be sufficient if the officer makes, as soon as 
may be, a report of the circumstances to his official superior. 

53. Any Forest-officer of a rank not inferior to that of a Ranger, who, or 

whose subordinate, has seized any tools, boats, carts 
or cattle under section 52, may release the same on 
the execution by the owner thereof of a bond for the 
production of the property so released, if and when 

so required, before the ATagIstrale having jurisdiction to try the offence on 
account of which the seizure has been made. 

54. Upon the receipt of any such report, the Magistrate shall, with all 

convenient despatch, take such measures as may be 

thereupon. necessary for the arrest and trial of the offender and 

the disposal of the property according to law. 

55. (1) All timber of forest-produce which is not the property of Govem- 


Power to release pro¬ 
perty seized under S. 52 
(Act T of 1918, 3.) 


Procedure 
(Old Act, S. 53.) 


NOTES. 

sence of any of these conditions, no Police- 
officer or Forest-olTicer could lawfully ar- 
rest a person without a warrant. 1928 M. 
W.N. 310. 

Sec. 52: Sub-Assistant CoNscRyAioR or 
Forest—Seizure and Detention of Timber 
—Want ok valid Pass, —Where a Sub- 
Assistant Conservator of Forest seized 
timber under the suspicion that it was pro¬ 
perty stolen from the Government forests, 
held, that he could justify the seizure on 
the ground of the commission of a forest 
offence arising from the want of a valid 
pass. 15 B. 229. According to S. 52, a 
Forest-officer cannot justify the detention of 
goods on the ground of an offence against 


the forest laws, where he had not taken the 
course wliich that section prescribes of 
the matter before a Magistrate. 15 B. 229. 
Under S. 52 the forest produce alone can 
be seized in relation to which a forest 
offence is bchcvcd to have been committed, 
and no forest offence can be said to have 
been committed in relation to any forest pro¬ 
duce unless it is definitely established that 
the produce belonged to Government. 41 

P.L.K. 423=1939 Lah. 469. 

Sec. 55.—N.5. also notes under 

S. 20 and S. 33. , / u u 

Scope and Object.—T he object of the k- 

gislature in enacting S. 55 is to make tn® 

owner liable to a certain extent fo*" }hc acw 

of his servant, civilly, not crimmally* W 


S. 57] 
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Forest-produce, tools, 
etc., when liable to confisca¬ 
tion. 


ment and in respect of which a forest-oifence has been 

committed, and all tools, boats, carts and cattle used 

in committing any forest-offence, shall be liable to 
confiscation. 

scribed'S SoZcr'”" P- 

56. When the trial of any forest-offence is concluded, any forest-produce 

Disposal, on conclusion respect of which such offence has been committed 


of trial for forest-offence, 
of produce in respect of 
which it was committed. 
(Old Act. S. 55.) 


i .j. . . - iiao cuiiiiriuiea 

shall, if It IS the property of Government or has been 
confiscated, be taken charge of by a Forest-officer 
and, in any other case, may be disposed of in such 
manner as the Court mav direct. 


Procedure when offender 
not known, or cannot be 
found, (Old Act, S. 56 and 
Act V of 1890, S. 11.) 


57. When the offender is not known or cannot be found, the Magistrate 

may, if he finds that an offence has been committed 
order the property in respect of which the offence 
has been committed to be' confiscated and taken 
charge of by the Forest-officer, or to be made over to 
. the person whom the Magistrate deems to be entitled 

to the same: 

Provided that no such order shall be made until the expiration of one 
month from the date of seizing such property, or without hearing the person 
if any, claiming any right thereto, and the evidence, if any, which he mav pro¬ 
duce in support of his claim. ^ ^ 


NOTES. 

the case of cattle trespassing in Govern¬ 
ment forest unless duly licensed, the mas¬ 
ter cannot be criminally liable for the acts 
of his grazier in taking his cattle into such 
forest, unless he permits the cattle so to 
graze by some overt acts or by some negli¬ 
gent omission. Where a large herd of cat¬ 
tle is entrusted to a youth and two children, 
in the vicinity of a closed forest, it might 
be held to arnount to such negligence as to 
suggest connivance at a breach of the law. 

175 T.C. 795=1938 Nag. 365. 

Confiscation of Forfst-Produce, etc., 
THE Property of Government. —No confis¬ 
cation order is necessary or can be made, 
in respect of forest-produce, which is the 
property of Government, and regarding 
which a forest-offence has been committed. 
All that need be done is, to direct that it 
should be taken by some Forest-officer. 4 
A. 417; Rat. 361. Cattle are instrumental 
in the theft of grass which they eat and in 
the damage to grass and young trees which 
they cause in grazing and such cattle used 
in committing an offence under b. 26 (a) 
of the Act are as much liable to confiscation 
as cattle drawing a cart containing illicitly 

felled timber. 175 I.C. 795—1938 Nag. 

Power to Confiscate.— It is only m res¬ 
pect of forest-produce with regard to which 
a^ office has been committed, that power 
to direct confiscation is given by law. Such 
an order, regarding 

longing to Government can only be made 
at lie time when the offender is convicted. 

4 A. 417 followed in 27 C. _ 

Rewarp — Forest-produce. - Since there 


can be no legal confiscation of Government 
property, a reward cannot be paid out of 
such property. Rat. 620. 

Sec. 56 .—See also notes under S. 33 

Disposal of Property.—U nder S. SS the 

property, regarding which an offence’ is 
committed, should be awarded to Govern¬ 
ment. 5 Bom.L.R. 124. 

Government Forest-produce, Offence 

RELATING TO—PROPER ORDER.— When the 

forest-produce, m respect of which an 
offence is committed, is found to be the pro- 

the only order which 
the Magistrate can legally, make regarding 
It, under S. 56 is that it should be taken 
charge of by a Forest-officer. An order 
for Its sale and the payment of a reward to 
the informer from its proceeds is therefore 

‘ 417; Rat. 620. 

oec. 57; Forfeiture for Forest-offence 
WHEN A Good title has vested in a Third 
Person. ^Under the orders issued by the 
Collector of Kandesh, certain Bhils entered 
the forest, brought from it teak logs under 
the. customary passes, and sold them in open 
market to applicants who purchased in good 
faith. The Government sought to forfeit 
them on the ground that a forest-offence 
had been committed in respect of them, in¬ 
asmuch as the permission under which the 
Bhils acted, only allowed them to cut dead- 
wood and the logs did not fall under the 
description. Held, ordering the logs to be 

custody of purchasers, that 
it was clear from the terms of S. 57 that 
a forfeiture was not a consequence of a for 
est-offence under the conditions^ stated in 
that s^tion, where a good title has vested 
m a thiffl person.- 2 Bom.L.R; 67^- 
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58. The Ma^jistrate may, notwithstanding anything hereinbefore contain- 

ed, direct the sale of any property seized under section 
r ro.o-lurc ay (o pcrisha- '^2 and subject to speedy and natural decay, and mav 

S. 52. (Oil Art. S. 57.) the proceeds as he would have dealt with 

^uch property if it had not been sold. 


5‘> The officer who made the seizure under section 52, or any of his 
, , - , , official superiors, or anv person claiming to be 

. '"oM may, within one 

Act. S. 58.) month from the date of any order passed under 

‘section 55, section 56 or section 57, appeal therefrom 
lo the Court to which orders made by such Magistrate are ordinarily appealable 
fud the orrler passed on such appeal shall be final. 

60. AVhen an order for the confiscation of anv property has been passed 
n , , . under section 55 or section 57, as the case may be 

tlovernmcnt. (Okl Act ^period limited by section 59 for an appeal 

59.) ’ ^^n^b order has elapsed, and no such appeal has 

been ])referred, or when, on such an appeal being 
preferred, the Appellate Crmrt confirms such order in respect of the whole or a 
portion of such property, such property or such portion thereof, as the case 
may he, shall vest in the (lovernment free from all incumbrances. 

Nothing hereinbefore contained shall be 
I'owor to re- deemed to prevent anv officer empowered in this be- 

Act.^S.^60^V' ^ ^ ^bv the Provincial tiovernment from directing at 

an\' time the immediate release of anv property seized 
under section 52. 

62. Any forest-officer or Police-officer who vexatiously and unnecessarily 

fill "sciziiT."5oi"i I’yr>erty on pretence of seizing property 

61.) ' liable to confiscation under this Act shall be punisha- 

. with imprisonment for a term which may extend 

^ six niftnths. or Avith fine which may extend to five hundred rupees, or with 


.AlT'cal frtMii (jrdcT'i under 

55. S. 56 fji- 57. (Old 
Act. S. .58.) 


ProiKTly \\ l)cn to \ ( in 

tirfvernruent. (Okl .Act 
S. 59.) 


Saviny of jfower to rc- 

loa-^e t)ror)erty seized. (Old 
Act. S. 60.) 


in^'or'dcfacU 'vith intent to cause damage or 

trees and timber and for HAPiry to the public or to any person, or to cause 

altering: bonndarv marks. wrongful gain as defined in the Indian Penal Code— 

(Old Act. S. 62.)' 

fa) knowingly counterfeits upon any timber or standing tree a mark 
used by korest-officers to indicate that such timber or tree is the property of 
the Government or of some ])erson, or that it uvw lawfully be cut or removed 
by some person ; or 

(h) alters, defaces or obliterates anv such mark placed on a tree or on 
timber by or under the aiilliority of a 1‘'oresl-officcr; or 

fr) alters, moves, destroys or defaces any boundary-inark of any forest 
or waste-land to which the provisions of this Ad are applied, 
shall be punishable with imprisonment for a term which may extend to two 
years, or with fine, or with both. 


NOTKS. 

Sec. 59: Revision nv Mrr.n Court or w 
Order of a sunoRniNATF. TRinuNAi..—The 
terms of S. 59 do not exclude the ordinary 
revisional powers of the High Court over a 
subordinate tribunal in the exercise of its 
criminal jurisdiction, where there had been 
judicial proceedings. 4 .A. 417. Under 
o. 09 ^ third person who was not a 

party-to tire - proceedings An the original 


('ouri and wliose claim for relief from con¬ 
fiscation was not adjudicated upon is entitle 
to prefer an appeal. The phrase "any per* 
son claiming to be interested in the proj^r y 
so seized” in S. 59 cannot he ^^jstrued as 
limited to the case contemplated by b. j • 
And, the words “so seized” r^fj^ ^ncA— 
seizure under S. 52. 34 C.W.N. 956* 

1930 C. 577. ' • . ■ .. 


, ► ... •S' 


V 4 * ' 

S . \ •* 
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Power to arrest without 
warrant, (Old Act, S. 63; 
Act I of 1918, S. 4 and 
Act V of 1890, S. 12.) 


64. (1) Any Forest-officer or Police-officer may 
without orders from a Magistrate and without a war¬ 
rant, arrest any person against whom a reasonable 
suspicion exists of his having been concerned in any 

forest-offence punishable with imprisonment for one 
month or upwards. 

(2) Every officer making an arrest under this section shall 
necessary delay and subject to the provisions of this Act as to release on bond 

.he case or ,o the officer in charge of ,he nearer JdSlIr® ' 

(3) Nothing in this section shall be deemed to authorise such arrest for 

any act which is an offence under Chapter IV unless such act has been prohi- 
bjted under clause (c) of section 30. pT^oni 

65. Any Forest-officer of a rank not inferior to that of a Ranger, who or 
p . , subordinate, has arrested any person under ’the 

Power to release on a nrovisions of wtinn ^ ^ ^ unuer me 

(Act ! or.',”," s'Tr- 7“.ing a bond to appeal ?/anTth'’.r» “ 

the case, or before ihe officer in chargrof the SeSt po'ice“™tfon""’'*''‘'°" 

Power to prevent com- Every Forest-officer and Police-officer shall 

T'f c" prevent, and may interfere for the purpose of nreven 

' A 7 k, n- , • . "" forest-oifence “ 

67. The District Magistrate or any Magistrate of the first class specially 

Power to try offences ^'"Po^ered in this behalf by the Provincial Govern- 

summarily. (6ld Act, try summarily, under the Code of Criminal 

5. 65.) Procedure, 1898, any forest-offence punishable with 

. a. t, for a term not exceeding six months, or 

fine not exceeding five hundred rupees, or both. 

Power to compound of- 68. (1) The Provincial Government mav K, 

f„.,. (AC V .f ,m. „„dbc.io„ in the Official Gazette, r/izest 

'' Officer— 

(a) to accept from any person against whom a reasonable suspicion 
exists that he has committed any forest-offence, other than an offence specified 
in section 62 or section 63, a sum of money by way of compensation for the 
offence which such person is suspected to have committed, and 

(b) when any property has been seized as liable to confiscation, to release 
the same on payment of the value thereof as estimated by such officer 

(2) On the payment of such sum of money, or such value, or both, as the 
case may be, to such officer; the suspected person, if in custody, shall be dis¬ 
charged, the property, if any, seized shall be released, and no further proceed¬ 
ings shall be taken against such person or property. 

(3) A Forest-officer shall not be empowered under this section unless he 
is a Forest-officer of a rank not inferior to that of a Ranger and is in receipt of 
a monthly salary amounting-to at least one hundred rupees, and the sum of 
money accepted as-compensation under clause (a) of sub-section (1) shall in no 
case exceed the sum of fifty rupees. 

69. When in any proceedings taken under this Act, or in consequence of 

anything done under this Act, a question arises as to 
whether any forest produce is the property of the 
Government, such produce shall be presumed to be 
the property of the Government until the contrary is 


Presumption that forest 
produce belon.^s 

ment. (Old Act, S. 68.) 


proved. 


NOTES. 

Sec. 68 .—See Rat. 5^. 
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CHAPTER X. 

Cattle Trespass. 


IS; 70 


70. Cattle trespassing in a reserved forest or in any portion of a protected 

forest which has been lawfully closed to grazing shall 
(attle Trespass Act, 18/1 deemed to be cattle doing damage to a public plan- 

^ tation within the meaning of section 11 of the Cattle 
Trespass Act, 1871, and may be seized and impounded as such by any Forest- 
officer or Police-officer. 


71. The Provincial Government may, by notification in the Official Gazette, 

direct that, in lieu of the fines fixed under section 12 
..nHeTIhaf" Trespass Act, 1871, there shall be levied 

70 .) ’ ‘ ' for each head of cattle impounded under section 70 of 

this Act such fines as it thinks fit, but not exceeding 

the following, that is to say : 

For each elephant .. ten rupees. 

For each buffalo or camel two rupees. 

For each horse, mare, gelding, pony, colt, filly, mule, bull, bullock, 
cow or heifer .. one rupee. 

For each calf, ass, pig, ram, ewe, sheep, lamb, goat or kid .. eight annas. 


CHAPTER XT, 


Of Fokest-offici'.s. 

Provincial Government 72. (1) The Provincial Government may invest 

with certain powers. (Old ^<^rest officer with all or any of the following 

Act, S. 71.) powers, that is to say:— 

(a) power to enter upon any land and to survey, demarcate and make a 
map of the same; 

(h) the powers of a Civil Court to compel the attendance of witnesses 

and the production of documents and material objects; 

% 

(c) power to issue a search-warrant under the Code of Criminal Proce¬ 
dure, 1898; and 

(d) power to hold an inquir}' into forest-offences, and, in the course of 
such inquiry, to receive and record evidence. 

(2) Any evidence recorded under clause (rf) of sub-section (1) shall be 
admissible in any subsequent trial before a Magistrate, provided that it has been 
taken in tlie presence of the accused person. 


Forcst-offirers tlocnicd 
public 'servants. (Old Act, 

S. 72.) 


73.. All Forest-officers shall be deemed to be 
public servants within the meaning of the Indian 
l^enal Code. 


Indemnity for acts done 
in good faith. (Old .Act, 

S. 73.) 

* 


74. X'o suit shall lie against any public servant 
for anything done by him in good faith under this 

Act. 


*4 

75. Except with the permission in writing of the Provincial Government, 

Forest-officers not to ^•'"''cst-officer shall, as principal or agent, trade jn 
trade. (Old Act, S. 74.) timber or other forest-produce, or be or become in 

- ' terested in any lease of any forest or in any contract 

for working any forest, whether in or outside British India. 




7 A 1 . ' 'reserved forest. 22 B, 933. 

bee. 70.—'Liability for cattle straying in 
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CHAPTER XII. 

Subsidiary Rules. 

Additional powers to 7 ^ p ^ • ■ 1 /- 

make rules. (Old Act , , ‘ rrovincial Government may make 

S. 7S.) ’ rules^— 

under tWs Art “d duties of any Forest-officer 

to regulate the rewards to be paid to officers and informers out of the 
proceeds of fines and confiscation under this Act; 

.(0 for the preserv-ation. reproduction and disposal of trees and timber 

belonging to Government, but grown on lands belonging to or in the occupation 
Of private persons; and ^ 

(d) generally, to carry out the provisions of this Act. 

77 . Any person contravening any rule under this Act, for the contraven- 

Penalties for breach of ounishlhl^ with ° provided, shall be 

rules. (Old Act, S. 76.) P«^'^hable with imprisonment for a term which may 

. , , V r “t’-or fine which may extend to five 

hundred rupees, or both. ^ cAiena to me 


LEG. REF. 

’ For rules made under this section for— 

(1) Bombay, xcr Bom. R. and O. ; 

(2) Central Provinces, srr C.P.K. and 
O. and Central Provinces Gazette, 1900. 
Pt. I, p. 214; 

(3) United Provinces, see pp. 68 to 70 of 
the North-Western Provinces and Oudh 
List of Local Rules and Orders, Ed. 1894. 
See also North-Western Provinces and Oudh 
Gazette, 1899. Pt. I. p. 494; ihifl., 1900 Pt. 
I, p, 491; U. P. Gazette, 1907, Pt. I, p. 
189. 

(4) Punjab, see Punjab Gazette, 1899, 
Pt. I, p. 748. 

For notification declaring that certain 
officers shall exercise the powers of Forest- 
officers under certain sections, see Calcutta 
Gazette, 1901, Pt. I, p. 28. 

For rules made by the Government of 
Bengal, see Calcutta Gazette, 1906, Pt. I, 
p. r094. 

For rules under this clause as to measure¬ 
ment and registration of boats in the Sun- 
darban Division, see Calcutta Gazette, 

1906, Pt. I, p. 1657. 

See also notes under S. 26. 

NOTES. 

Sec. 76.—Interpretation of section—Ex¬ 
cise law—Confiscation in the owner s ab¬ 
sence. 12 C.W.N. 139. Any rule 
made by the Provincial Government under 
S. 76 which deals with the disposal of 
trees not belonging to ^ i 

ultra vires. 42 P.L.R. 423=1939 Lab. 
469. 

Rules framed under the Act by Local 

GovERNMENT.-When the Local Govern¬ 
ment has framed rules under the Forest 
Act prohibiting hunting and shooting in re¬ 
served forest during such periods and in 
such portions as the conservator may ap¬ 
point, the conservator, in notifying periods 
and localities left unascertained, by the Lo¬ 
cal Government cannot be said to 
ing th^ authority delegated to the Local 

CC M-310 


Government by the Act. 19 P.R. ]880 

Pass Contractor—Authority . —Of the 
rules frameci under the Forest Act R 13 
prohibits the removal of forest-produce 

fhrrn without a pass from 

person duly autho¬ 
I Forest bepttmen 

to whom the Forest-officer has given a pass 
book containing passes bearing the office 

top hendorsement that he might 
thereby remove timber was sufficiently 
authorised under R. 13 to issue p.tse/. 

Offence under the Section, what con¬ 
stitutes -The offence under S. 75 of the 
Forest Act is only committed under the 

lie'trees cm ar to" 

ment Th?* r ‘'^yPJoperty of Govern- 
nent The Court, before convicting is 

bound to satisfy Itself of Government ’ pro¬ 
prietary rights in the usual modes and by 
means of the usual materials recognised in 
Courts The declared opinion of toe exe- 

.»B 6;7fK. 

by Bombay Government prohibiting a per- 
fon who has made a tender from withdraw- 
mg it, valid. See 49 B. 759=1925 B 48'; 

Sec. yy.-See 18 B. 670 cited und« 
b. 75 and see also notes under S. 75 and 
b. 26, supra. ^ 

Rules framed under the Act—Mtc 

QUOTING OF THE SECTION—ApPEAL —A 

quoting of the section of the Act under' 
which a rule otherwise valid has been 

p'r 1880°7rr! 19 

i^.K. 1880 (Cr.). Where a conviction and 
sentence proceeds under the orovidnic ? 
the Act it is not competent to TSlg "stoat 
to pass an order of reward to the com 
plamant for detecting the offence P 
Reg. 48 of 1896. 
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tS. 79 


78. All rules made by the Provincial Government under this Act shall be 
ry , 1.1 r published in the Official Gazette, and shall 

Kiilo’; when to have force ^ * , . .... 

of law. (Old Act. S. 77.) as they are consistent with this Act, 

as if enacted therein. 

CHAPTER XIII. 

MISCELLA N EOUS. 


thereupon, 
have effect 


79. '[(!)] Every person who exercises any right in a reserved or protect- 

^ 1 , forest, or who is permitted to take any forest- 

Fore'Nomccrran.I ' PoHc7-' O'" 

omcers. (Old Act. S. 78). ‘-‘‘ttle in, such forest, and every person who is 

etTipIoyed b\' any such person in such forest, and 

every person in any village contiguous to such forest who is employed by 
the ^fCrown] or who receives emoluments from the ^[Crown] for services to 
be performed to the community. 


shall be bound to furnish without unnecessary delay to the nearest 
Forest-officer or Police-officer any information he may possess respecting the 
commission of. or intention to commit, any forest-offence, and shall forthwith 
take steps, whether so required by any Forest-officer or Police-officer or not,— 

(a) to extinguish any forest fire in such forest of which he has know¬ 
ledge or information ; 


{h) to prevent by any lawful means in his po\yer any fire in the vicinity 
of such forest of which lie has knowledge or information from spreading to such 
forest, and shall assist any Forest-officer or Police-officer demanding his aid— 

(c) in preventing the commission in such forest of any forest-offence; 
and 


(d) when there is reason to believe that any such offence has been com¬ 
mitted in such forest, in discovering and arresting the offender. 

^[(2) Any person who, being bound so to do, without lawful excuse (the 
burden of proving which shall lie upon such person) fails— 

(a) to furnish without unnecessary delay to the nearest Forest-officer or 
Police-officer any information required by sub-section (1); 

(b) to take steps as required by sub-section (1) to extinguish any forest 
fire in a reserved or protected forest; 

(c) to prevent, as required by sub-section (1), any fire in the vicinity 
of such forest from spreading to such forest; or 

(d) to assist any Forest-officer or Police-officer demanding his aid in 
preventing the commission in such forest of any forest-offence, or, when there 
is reason to believe that any such offence has been committed in such forest, in 
discovering and arresting the offender; 

shall be punishable with imprisonment for a term which may extend to 
one month, or with fine which may extend to two hundred rupees, or with both.] 


LEG. REF. 

^S. 79 re-numbered and Cl. (2) added 
by Act I of 1928, S. 6. 

* Substituted for ‘Government* by A.O.. 
1937, 

NOTES. 

Rkfusal to serve as Memrer 
person refusing to serve as 
member of a pattch appointed for the pur¬ 
pose of drawing a panchnavM with refer¬ 


ence to certain wood alleged to have been 
illegally cut in the reserved forests, was 
held not to be liable to be convicted under 
S. 187, I.P. Code, as he was not shown to 
be a person contemplated in the provwions 
of the first three paragraphs of S. 78 ot 
Act Vir of 1878, and as the purpose for 
which he was called upon to give his assist- 
ence was also not one of the purposes men¬ 
tioned in Cls. (a) and (d) of that section. 

22 B. 769.. • 
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Management of forests 
the joint property of Gov¬ 
ernment and other persons. 
(Old Act, S. 79.) 


80. (1) If the Government and any person be 

lointly interested in any forest or waste-land, or in 
the whole or any part of the produce thereof, the 
Provincial Government may either 


Failure to perform ser¬ 
vice for which a share in 
produce of Government 
forest is enjoyed. (Old Act, 
S. 80.) 


undertake the management of such forest, waste-land or produce 
accounting to such person for his interests in the same; or 

{b) issue such regulations for the management of the forest, waste-land 
or produce by the person so jointly interested as it deems necessary for the 
management thereof and the interests of all parties therein. 

(2) When the Provincial Government undertakes under clause fal of 
sub-section (1) the management of any forest, waste-land or produce it mav 

rT nJ the provisions con¬ 

tained m Chapters II and IV shall apply to such forest, waste-land or produce 

and thereupon such provisions shall apply accordingly. ' 

81. If any person be entitled to a share in the produce of any forest whidi 

is the property of Government or over which the 
Government has proprietary rights or'to any part of 
the forest produce of which the Government is entitl¬ 
ed, upon the condition of duly performing any service 
connected with such forest, such share shall be liable 

tv, t- f f- ( of the fact being establish¬ 

ed to the satisfaction of the Provincial Government that such se^ice is no 

longer so performed; 

Provided that no such share shall be confiscated until the person entitled 
thereto, and the evidence, if any, which he may produce in proof of the due per¬ 
formance of such service, have been heard by an officer duly appointed in that 
behalf bv the Provincial Government. 

82. All money payable to the Government under this Act, or under any 

rule made under this Act, or on account of the price 

S. 81. ) execution of this Act m respect of such produce, may, 

if not paid when due, be recovered under the liw for 
the time being in force as if it were an arrear of land-revenue. ■ ! 

83. (1) When any such money is payable for or in respect of any West 

produce, the amount thereof shall be deemed to be a 
Lien on first charge on such produce, and such produce mav 

^ possession of by a Forest-office^r until such 

amount has been paid. 


(2) If such amount is not paid when due, the Forest-oWer may sell such 

produce by public auction, and the proceeds of the sale shall be applied hrst in 
discharging such amount. ; \ \ >■. 

(3) The surplus, if any, if not claimed within two months from W date 
of the sale by the person entitled thereto, shall be forfeited to His Majesty. 

■ 84. Whenever it appears to ' the Provincial 

Government that any land is required for any (Df the 
purposes of this Act, such land shall |be deemed to be 
needed for a public purpose within the meaniing of 
section 4 of the Land Acquisition Act, 1894. 

, 4 


Land required under this 
Act to be deemed to be 
needed for a public purpose 
under the Land Acquisition 

Act. 1894. (Old Act 
83.) 


8 . 


.p., . „ 




Sec. 83.—‘“r* 
the sale proceeds should be applied first in 


notes. ^ 

.S. 83 expressly provides that 


discharging the amount due. 31 T C W 

=9S.L.R. 51. 
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IS. 8S-A 


Recovery of penalties clue 
under boiKl. (C/. Act V 
of 1890, S. 14 and Act V 
of 1918, S. 7.) 


85. When any person, in accordance with any provision of this Act, or 

in compliance with any rule made thereunder, binds 
himself by any bond or instrument to perform any 
duty or act, or covenants by any bond or instrument 
that he, or that he and his servants and agents will 
abstain from any act, the whole sum mentioned in 
such bond or instrument as the amount to be paid in case of a breach of the 
conditions thereof may, notwithstanding anything in section 74 of the Indian 
Contract Act, 1872, be recovered from him in case of such breach as if it were 
an arrear of land revenue. 

’[85-A. As from the commencement of Part III of the Government of 

India Act. 1935. nothing in this Act shall authorize 

Saving for rights of provincial Government to make any order or to 

entra lovernmcnt. Other thing in relation to any Crown property not 

vested in His Majesty for the purposes of that Province or otherwise to pre¬ 
judice any Crown rights, without the consent of the Government or authority 
concerned. 


Repeals. 


86. The enactments mentioned in the Schedule 
arc hereby repealed to the extent specified in the 
fourtli column thereof. 


THE SCHEDULE. 

4 

(Sec section 86.) 
Enactments Repealed, 


Year. 

No. 

Short title. 

4 

Extent of repeal. 

1 


3 

4 

1878 

• 

VII 

The Indian Forest Act, 1878.. 

So much as has not already been repeal* 
ed. 

1890 

V 

The Forest Act, 1890 

Do. 

1891 

XII 

1 

The Amending Act, 1891 

• 

So much of Part I of Schedule II as 
relates to the Indian Forest Act, lo/o* 

1901 

V 

I'hr Indian Forest (Amend 
ment) Act, 1901. 

So much as has not already been repeal* 
ed. 

1911 

XV 

1 

The Indian Forest (Amend¬ 
ment) Act, 1911, 

Do. 

* 

1914 

X 

The Repealing and Amending 

Act. 1914. 

So much of the Second Schedule -IV 
lates to the Indian Forest Act, I^oi 
the Forest Act, 1890 and jhe Indian 
Forest (Amendment) Act, 1901* 

1918 

I 

The Indian Forest (Amend¬ 
ment) Act, 1918. 

The whole. 

1920 

XXXVIII 

The Devolution Act, 1920 

So much of 'Schedule I, Par* V” 


LEG. REF. 

^S. 85-A inserted by A.O., J937, 
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Year. 


No. 


Short title. 


Amt ndment. 


1897 


IX 


The General 
1897. 


Clauses Act, 


Repealed in part, I of 1903. 

y an-ended, X of 1941* 

XVIII of 1919: XXI of 1920 ' 

Amerded, I of 1903; XVII ot lOU Q o. 

Sr”',I® I xvin li 

928, Govt, of India (Adaptation of Indian 

Ac7xx^\foi ml ’''''' -d 


Wnd that was pas^^ b^EngiandTal an A^t'^Sfed 

That Act contained definitions of certain words which were passed in 1851. 

m Acts of Parliament, and further contained one or twn continually used and defined 
Lord Brougham's Act was alpteV°and"somewha?^xT^ded"bftt^y^^^^^ 

second Indian General Clauses Act was passed, furIC eLenLTJ’h.'^, 

Act was drafted by Sir Courtney Ilbert, afterwards pfrliampn?!?^ r T The 

principle rather further, and he drafted i, he went 

Act, 1889, which he carried on the same principle" In thiCGeneral i"‘f"P«‘ation 

ernment proposed, first to consolidate the previous two IndiarA^tPon tt, Gov- 

secondly to adopt some of the provisions of the Ene-lish Intprnr^fc a 
applicable to Indian Legislation and other circumstances Mr Chalmlr". 
the drafting of the Indian Bill consulted Sir Courtney Il^rt ahou^ft o° adevolved 
the light of his criticisms and advice on the provision^ of the bill f 
very carefully considered by a strong committee of the lawyers of ThP 
and Its provisions were very carefully sifted by the committee As Lords, 

of the Act, it is always convenient to have one prinui facie meanino- Seneral policy 

is in constant use; and in all Acts, wherever possible, the same words should^ 
meaning. But, of course, the definitions are only prima facie definitions THp^ A » 
that in future Acts, these particular terms defined in this Act will have the 
to them, unless a special Act otherwise provides in any particular Art Tf given 

to give a special definition to any word or phrase, if it is required for the nurno^ 

Act. Certain general principles of construction have also been adopted from^thr-Rn 
Interpretation Act, The Act is not one for creating new legislation hut mo,, k 
as one intended to prevent accidental slips in drafting future bills or as Mr described 
in when introducing the bill "a Drafting Accidents Prevention Bill.” ’ 

The following extracts from the Statement of Objects and Reasons mav akn h. 
noted:— ^ ^ 

"This Bill does not propose to effect any change in the Law. Its object that r 
the Acts it consolidates is to shorten the language of statutory enactments and to 
for uniformity of expression m cases where there is identity of subject-matter. 

The first enactment of the kind was Lord Brougham’s Act (13 and 14 Viet c 21'! 
The provisions of that statute were adapted to India and somewhat amplified bv the Deneii 
Clauses Act (I of 1868) and the General Clauses Act (I of 1887) was a further extension 
of the same principle. It is obviously expedient that the Legislative dictionary as it mav 
be called, should be contained in a single enactment and that the two Acts above referred 
to should be consolidated, and it seems desirable to take the opportunity of making anv 
additions that later experience may have suggested ^nd in particular to incorporate luch 
provisions of the Interpretation Act, 1889 (52 and 53 Vict., c. 64) as are applicable to 
India. That statute like the Indian Act of 1887 was drafted by Sir C. Ilbert and is in 
effect a careful revision and extension of the latter. For example, the definition of British 
India in the English Act of 1^9 is merely an expansion of the definition given by the Indian 
Act of 1868. Its legal effect is the same, but it is more intelligible and it avoids a reference 
to another statute. The proposed measure will have this further advantage that it will 
secure uniformity of language and construction m Indian and in English legislation in so 

far as both have to deal with the same subject-matter.” 

in Upper Burma ‘‘it rPeihsh Baluchistan 

Reg, II of 1913, S. 3; m Angul District, Reg. Ill of 1913, S, 3; m the Arakan Hill 

District, Reg. I of 1916, S. 2, 
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8. 

Construction of references 

to re- 

pealed enactments. 


9. 

Commencement and termination of 

time. 
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Re.pealed. 

THE SCHEDULE. 


THE GENERAL CLAUSES ACT (X OF 1897).' 

N.B .—Throughout the Act, for "Acts of the Governor-General in Council” 
and "Act of the Governor-General in Council" the words "Central Acts” and 
“Central Act" have been substituted by the Government of India (Adaptation 
of Indian Laws) Order, 1937. 

[Wth March, 1897. 

An Act to consolidate and extend the General Clauses Acts, 1868 and 1887. 

Whereas it is expedient to consolidate and extend the General Clauses 
Acts, 1868 and 1887; It is hereby enacted as follows:— 

A 

Preliminary. 

Short title and com- 1. (1) This Act may be called The General 

mencement. Clauses Act, 1897; [*Y 


( 2 ) [* * ♦ ★]2 


LEG. REF. 

^ For Statement of Objects and Reasons, 
see Gazette of India, 1897, Pt. V,' p. 38; for 
Report of Sel. Com., see ibid. p. 77; for 
Proceedings in Council, see ibid., Part VI, 
pp. 35, 40, 56 and 76. 

2Rep. by Art X of 1914, Sch. IL 

Cl. (23.— Cf. The Indian Penal Code 
(Act XLV of 1860), and the Madras 


General Clauses Act, 1891 (Madras Act III 
of 1891). 

NOTES. 

Secs. 1 and 3: AppLiCABixm to 

Bombay Abkari Act. —The General Oauscs 
Act has no application to the BomDay 
Abkari Act, passed by the Governor ,oi 
Bombay in Council. 1 Bom.L.R. 

B. 669 FolL) ‘ » 


S. 3] 

2 . 


The General Clauses Act (X 1897). 


271^ 


[Repealed.] 


“Abet 


Rep. by Repealing and Amending Act (/ of 1903’) 

General Definitions, 

3. In this Act, and in all Central Acts and Regulations made after the 

of this Act, unless there is anything 
repugnant in the subject or context,__ 

(1) “abet” with its grammatical variations and 

X ind'KS aS?' ‘'•™ "" “ 


Definitions. 


( 2 ) 


“Act". 

( 3 ) 

“Affidavit”. 


“act,” used with reference to an offence or a civil wrong shall include 

a senes of acts, and words which refer to acts done 
extend also to illegal omissions; 

“affidavit” shall include affirmation and declaration in the case of 

Srbg^^ '"sfoad of 

‘ (3-a) “Assam Act” shall mean an Act made by the Chief Commis- 
“AssamAct." ^Council ^nder the ^Indian 

or the Governor of Assam under the Government of fndia Act, 1935]^ 


“Barrister”, 


(4) “barrister” shall mean a barrister of 

England or Ireland, or a' member of the Faculty of 
Advocates in Scotland: ^ 

4(5) “Bengal Act” shall n in the case of Acts passed prior to the 

“Bengal Act”. Act made by the Lieutenant 

Governor of Bengal m Council under the I d’ 
Councils Act, 1861, or the Indian Councils Acts, 1861 and 1892 nr 

Councils Acts, 1861 to 1909, and in the case of Acts passed after that date 'an 
Act made by the Governor of the Presidency.of Fort William in Beno-al’ in 
Council under the Indian Councils Acts, 1861 to 1909.] Hor the GovemmAit 
India Act, 1915,] 4or by the local Legislature or the Governor of the PrSidencv 
of Bengal under the Government of India Act,] 4or by the Provincial Legislature 
or the Governor of Bengal under the Government of India Act, 1935] • 

4(S-a) 'Berar’ shall have the same meaning 
as in the Government of India Act, 1935:] ^ 

^Bihar and Orissa Act” shall mean an Act made by the Lieu 

, n • A.t- tenant-Govemor of Bihar and Orissa in Council under 
Bihar and Orissa Act . Indian Councils Acts. 1861 to 1909] ^r^j. 

Government of India Act, 1915] ^[or by the local Legislature or the Governor of 
Bihar and Orisa ^[or Bihar] under the Government of India Act]; 


“Berar”. 


2 and 


LEG. REF. 

* Ins. by Act X of „ 

*Ins. by Act XXIV of 1917, S. 

by Act XVIII of 1928, S. 2 and 

h, 1. 

Cl^^fsT—' The definitions of “Oath” 
d “slL” in sub-Ss. (36 and 55), re.- 

:tively, infra. As to affidavits m e vil 

Dceedings, ‘see Code of Ovil ^ 
tct V of 1908), 1st Sch., Order XIX, as 
Criminal Proceedings, se.e Code of 


Criminal Procedure (Act V of 1808'! 

at ‘hd“vo? l!’’- '■ '">■ S- >!'■ 

5 Substituted by A.O., 1937 for “Sla”. 

NOTES. 

This Act applies only to Acts passed by 
tlie Governor-General m Council and not to 
Acts passed by the Local Legislature 1 
Bom.L.R. 614. ,t>As to its applSiw 
Oudh Rent Act. je? 16 q.C “ ^ 



2720 


Tub Civil Court Manual (Imperial Acts). 


ts. s 

^[(5-c) ‘Tiliar Act’ shall mean an Act made by the Provincial Legislature 
, . . .. or the Governor of Bihar under the Government of 

India Act, 1935:] 

(6) “Botnhay Act” shall mean an Act made by the Governor of Bombay 
. in Council under ^[the Indian Councils Act, 1861 orl 

J3oiiiba> rt . Indian Councils Acts, 1861 and 1892 ®[or the 

Indian Councils Acts, 1861 to 1909] ^[or the Government of India Act, 191S,] 
®[or by the local Legislature or the Governor of the Presidency of Bombay under 
the Government of India Act] ^[or by the Provincial Legislature or the Governor 
of Bombay under the Government of India Act, 1935:] 

^[(7) ‘British India’ shall mean, as respects the period before the com- 

“RrifUii JuAvr mencement of Part III of the Government of India 

^ * ‘ Act, 1935, all territories and places within His 

Majesty’s dominions, which were for the time being governed by His Majesty 
through the Governor-General of India or through any Governor or officer sub¬ 
ordinate to the Governor-General of India, and as respects any period after that 
date means all territories for the lime being comprised within the Governors’ 
Provinces and the Chief Commissioners’ Provinces, except that a reference to 
British India in an Indian law passed or made before the commencement of 
Part III of the Government of India Act, 1935, shall not include a reference to 
Berar:] 

(8) “British possession” shall mean any part of Her Majesty’s dominions, 

, „ exclusive of the United Kingdom, and, where parts 

Br.t.sh possess.on, dominions are under both a central and a 

local Legislature, all parts under the Central Legislature shall, for the purposes 
of this definition, be deemed to be one British possession: 

^(8-a) ‘Burma Act’ shall mean an Act made by the Lieutenant-Governor 
"Riirma Art” BuHTia ill Council Under the Indian Councils Acts, 

1861 and 1892,] ^[or the Indian Councils Acts, 1861 
to 1909], ^[or the Government of India Act, 1915,] ^[or by the local Legislature 
or the Governor of Burma under the Government of India Act]: 

^[(8-aa) ‘Central Act’ shall mean an Act of the Central Legislature, and 

"Central Act" include, except in section 5, an Act made by the 

Governor-General under section 67-B of the Govern¬ 
ment of India Act, or section 44 of the Government of India Act, 1935:] 

"Central Government". ’[(8-at) ‘Central Government’ shall— 

(a) in relation to anything done or to be done after the commencement 

of Part III of the Government of India Act, 1935, mean the Federal Govern¬ 
ment ; and 

(b) in relation to anything done before the commencement of Part III of 
the said Act, mean the Governor-General in Council, or the authority competent 
at the relevant date to exercise the functions corresponding to those subsequently 
exercised by the Governor-General in Council:] 


"Central Act". 


LEG. REF. 

’ Inserted by A.O., 1937. 

^^2 Inserted by Act I of 1903, S. 3 and Sch. 

3 Inserted by the Act X of 1914. 
‘‘Inserted by Act XXIV of 1917 
® Inserted by Act XVIII of 1928. 

® Substituted for the original clause (7) 
by A.O.. 1937. ^ 

Interpretation Act, 
18^ (52 and 53 Viet., c. 63). S. 18 (4), 

r (<T definition 

of "India," see tnfra, sub-S. (27). 


Cl. (8).—C/. The Interpretation Act, 

1889 (52 and 53 Vic., c. 63), S. 18 (2). Col. 
of Stats. Ind., Vol. IL 

NOTES 

Sec. 3, Cl. a).—See 6 P.R. 18J8 (Cr.). 

Quetta does not form part of 
India" as defined in S. 3 of- the 
Clauses Act. It is what is 
“administered area.” 28 S.L.R.^ 

Sind 123. "Berar.” if included m BntisU 

India, see 39 Bom.L.R. 1287. 


2721 


S. 3] 


The General Clauses Act (X of 1897). 


M(8-aO 

“Central Legislature”. 


Central Legislature” shall mean the Governor-General in Council 

acting in a legislative capacity under the Government 

tu T j- r- Government of India Act, 

1853 the Indian Councils Acts, 1861 to 1909, or any of those Acts, or the 

Go^ ernment of India Act, 1915, the Indian Legislature acting under the Govern¬ 
ment of India Act, or the Government of India Act, 1935, or the Federal Lems- 
iature acting under the Government of India Act, 1935, as the case may require:] 

2[(8-6) “Central Provinces Act” shall mean an Act made by the Chief 
“Central Provinces Act”. Commissioner of the Central Provinces in Council 

/- , . Indian Councils Act 1861 to 1909.1 ’lor the 

Government of India Act, 1915,] «[or by the local Legislature or the Governor 
ot the Central Provinces under the Government of India Act:] 

'[(8-c) ‘Central Provinces and Berar Act’ shall mean an Act made by the 

Provincial Legislature or the Governor of the Central 

Provinces and Berar under the Government of India 
Act, 1935:] 


“Central Provinces and 
Berar Act”. 


“Chapter.” 

“Chief Controlling Re¬ 
venue Authority”. 


(9) “Chapter” shall mean a Chapter of the Act 
or Regulation in which the word occurs: 

‘Chief Controlling Revenue Authority’ 
or Chief Revenue Authority’ shall mean 


(a) in provinces where there is a Board of Revenue, that Board:_ 

{b) in provinces where there is a Revenue Commissioner, that Commis¬ 
sioner ; 

(c) in the Punjab, the Financial Commissioner; and 

{d) elsewhere, such authority as, in relation to matters enumerated in 
List I in the Seventh Schedule to the Government of India Act, 1935, the Central 
Government, and in relation to other matters, the Provincial Government, may by 
notification in the Official Gazette appoint:] 

(10) ‘Collector’ shall mean, in a Presidency town, the Collector of 

,, , Calcutta, Madras or Bombay, as the case may be and 

Collector. elsewhere the chief officer in charge of the revenue- 

administration of a district: 

(11) ‘Colony’ shall mean any part of Her Majesty’s dominions exclusive 

„ of the British Islands and of British India and, where 

• parts of those dominions are under both a central and 

a local Legislature, all parts under the central Legislature shall for the purposes 
of this definition be deemed to be one colony: ^[Provided that in any Central 
Act passed after the commencement of Part III of the Government of India 
Act, 1935, ‘Colony’ shall not include any dominion as defined in the Statute of 
Westminster, 1931, any Province or State forming part of such a dominion, or 

British Burma: ] 

(12) ‘Commencement’, used with reference to an Act or Regulation, shall 

mean the day on which the Act or Regulation comes 

"Commencement” . ;force: 




leg. ref. 

1 Inserted by A. O. ,1937. 

2 Inserted by Act 

3 Inserted by Act XXIV of 1917. 

«Inserted by Act XVIII of 1928. 
Cl. (11).—C/. The Interpretatic 

C. C. M,—341 


18S9 (52 and 53 Viet., c. 63). S. 18 (31 
Col. Stats. Ind., Vol. II. 

Cl. (12).—For rules determining when 

any given Act is to come into force, see 
S. 5, tnjra, * 
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“Commissioner.” 


(13) “Commissioner” shall mean the chief 
officer in charge of the revenue administration of a 
division: 


“Consular orTicer. 


(14) ‘consular officer' shall include consul-general, consul, vice-consul, 

consular agent, pro-consul and any person for the time 
being authorized to perform the duties of consul- 
general, consul, vice-consul or consular agent: 

^[(14-a) 'Crown contracts’ and equivalent expressions shall include 

contracts made by or on behalf of the Secretary of 
State in Council, contracts made in the exercise of the 
executive authority of the Central or any Provincial Government, contracts made 
by the Federal Railway Authority, and contracts made in connection with the 
exercise of the functions of the Crown in its relations with Indian States: 


Crown contiacts 


(14-Z>) 'Crown debts’ and equivalent expressions shall include debts due to 

the Secretary of State in Council, the Secretary of 
State, the Central Government, any Provincial 
Government, the Federal Railway Authority or the Crown Representative: 


Crown debts”. 


“Crown grants 


(14-c) 'A grant’ (including a transfer of land or of any interests therein 

or a payment of money) shall be deemed to be made 
by the Crown if it is made by or on behalf of His 
Majesty, the Secretary of State in Council, the Central Government, any Pro¬ 
vincial Government, the Federal Railway Authority or the Crown 
Representative: 


(l4-d) 'Crown liabilities’ and equivalent expressions shall include the 

“Crown liahilitip*;’* liabilities of the Secretary of State in Council, the 

crown hab.hfes . Secretary of State, the Central Government, any 

Provincial Government, the Federal Railway Authority or the Crown Represen¬ 
tative : 


(14-^) ‘Crown 

“Crown property”, 
ernment, the Federal 


property’ and equivalent expressions shall include any 
property vested in His Majesty or otherwise held for 
the purposes of the Central or any Provincial Gov- 
Railway Authority or the Crown Representative: 


it 


(14-/) ‘Crown Representative’ shall mean His Majesty’s Representative 

for the exercise of the functions of the Cro\vn in its 


Crown Representative”. 


relations with Indian States: 


“Crown revenues”. 


(14-^9) ‘Crown revenues’ and equivalent ex¬ 
pressions shall include any revenues vesting in His 
Majesty:] 


(15) ‘District Judge’ shall mean the Judge of a principal Civil Court of 

“District Judge ” orignal jurisdiction, but shall not include a High 

. . Court in the exercise of its ordinar}^ or extraordinary 

original civil jurisdiction: 



LEG. REF. 

’ Inserted by A.O., 1937. 

Cl. (14).— Cf. The Consular Salaries and 
Fees Act, 1891 (54 and 55 Viet., c. 36). 

^« O • 

(15).—As to definition of High Court, 
se£ sub-S. (24), infra. 

In Lower Burma the District Court is 


the Court of the District Judge as ^fined 
by this clause, see Lower Burma Courts 
Act (VI of 1900). S. 25 (c), Bur. Code. 

NOTES. 

Cl. (15).—As to status of High Court ofl 
Original Side, see 27 M.L.J. 645, 
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(16) document’ shall include any matter written, expressed or described 

“Document.” Upon any substance by means of letters, figures or 

intended to be „=e^ u- by more than one of those means, which is 

ended to be used, or which may be used, for the purpose of recording that matter: 

^[(16-a) “Eastern Bengal and Assam Act” shall mean an Act made by 

the Lieutenant-Governor of Eastern Bengal and 


^‘Eastern Bengal and As¬ 
sam Act.” 


. . ^-j-aatciii jDciigai ana 

Assam m Council under the Indian Councils Acts 

1909 Councils Acts, 1861 to 

(17) ‘enactment’ shall include a Regulation (as hereinafter defined) and 
“Enactment.” ^ny Regulation of the Bengal, Madras or Bombay 

in any Act or in any such °r4uMo? a" aM:* 

“Fatiarar ” ‘father,’ in the case of any one whose 

Sre'father^-'^ adoption, shall include an adop- 

■Fed.,., •• .,( 18 .., Govemma.,’ aha,I- 

(a) in relation to anything done or to be done after tbe 

of Part III of the Government of India Act 1 Qtc k . u r “"’mencement 

ment of the Federation, me^n? as resects mkt e^ 

Govemor-General is by and under the provisions of the^sa^S f^or^fr^f'^® 
being in force required to act in his discretion, the GovernolGeLSl 
respects other matters, the Governor-General in Council; and ’ ^ 

(b) in relation to anything done or to be done after the establishment nf 

and exercising or not exercising his individual judgment, according to the privL 
Sion in that behalf made by and under the said Act; ^ provi 

and shall include— 

(i) in relation to functions entrusted under section 124 (1) of th 'A 
Act to the Government of a Province, the Provincial Government LtinJ 

the scope of the authority given to it under that sub-section; and ^ within 

(ii) in relation to the administration of a Chief Commissioner’c 

the Chief Commissioner acting within the scope of the authority mvpn 
under section 94 (3) of the said Act: ‘o him 

(18-I>) ‘Federal Railway authority’ shall mean the Federal Railw 

Authority constituted by the Government of 
R.il«y Au,h.. Ac,. 1935, or, b.fo,= th. .,teblish™„, of ,ta A^! 

' rity, the Central Government:] 


“Financial year.” 


(19) “financial year” shall mean the year 
commencing on the first day of April; ^ 


(20) a thing shall be deemed to be done in "good faith” where it is in 


LEG, REF. 

Ch (16).—C/. Indian Evidence Act (I 
f 1872). As to definition of “written” see 

ub-S. (58). 

^Inserted by Act X of 1914. 

2Cls. (18^) and (18-&) added by A.O., 

^37. 

Cl. (19).— C/. The Interpretation Act. 

?89 (52 and 53 Vic., c. 63), S. 22, Col. 

tats. Ind..Vol. II. ... t- «. 

Cl. (20).—C/. The Bills of Exchange 


Act, 1882 (45 and 46 Vic c fin on j 
f"dian Penal Code (XLV of 1860? ^ 

«.aion” '"iri/rt" '‘'• 

1897, pf. VI, t 


Cl. (20).- 
defined in S. 


NOTES. 

•^•-rGood faith as 

3 (20) IS equivalent to honesty 
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“Good faith." 


fact done honestly, whether it is done negligently or 
not: 


"Government.’’ 


(21) “Government” or ‘the Government* shall 
include ^[both the Central Government and any Pro¬ 
vincial Government: ] 


(22) ^[‘Government securities’ shall mean securities of the Central or 

“r/overnment securities." 

^ securities of the Secretary of State for India in 

Council or the Secretary of State:] 


(23) 2[* ******* *] 

(24) “High Court,” used with reference to Civil proceedings, shall mean 

'■High Court” highest Civil Court of appeal ^[not including the 

Federal Court] in the part of British India in which 
the Act or Regulation containing the expression operates: 

(25) “immovable property” shall include land, benefits to arise out of 

"Immovable property." attached to the earth, or permanently 

fastened to anything attached to the earth: 


LEG. REF. 

^ Substituted by A.O., 1937. 

2 Repealed by Act XVTII of 1919. 

■inserted by A.O., 1937. 

NOTES. 

of dealing and does not entail upon the 
auction-purchaser the necessity of search¬ 
ing the registry. Even if there were facts 
indicative of negligence in investigating title 
that by itself is not predicative of lack of 
bona fides. 53 A. 334=1931 A. Ill (F. 
B.). .S'e.e 13 T.C. 260=5 S.L.R. 181; 12 
T.C. 809=4 Bur.L.T. 128. 

Cl. (21).—As to definition of Local 
Government, see sub-S. (29), injra: see 6 
P.W.R. 1913 (Cr.). 

Cls. (21) and (40).-— “The Govern¬ 
ment^—Whether INCLUDES British Cov¬ 
er N M ENT —“ S H-ALL IN CLU De”—M E A NI N< L — 

The expression, “includes” or “shall include” 
is used in interpretation clauses in two 
senses. The ordinary and general sense in 
which it is used is to enlarge the meaning 
of the words or phrases occurring in the 
body of the statute; and when it is so used, 
these words or phrases must be construed as 
comprehending not only such things as they 
signify according to their natural import, 
but also those things which the interpreta¬ 
tion clause declares that they shall include. 
This expression is also susceptible of an¬ 
other construction which may become im¬ 
perative, if the context of the Act is suffi¬ 
cient to show that it was not merel}' em¬ 
ployed for the purpose of adding to the 
natural significance of the words or expres¬ 
sion defined. It may be equivalent to “mean 
and include” and in that case it may afford 
*^^haustive explanation of the meaning 
which for the purposes of the Act must 
invariably be attached to those words or 
expression. The expression in S. 3, Cls. 


21 and 40, is used in the restricted sense as 
equivalents to mean and include. 28 S.L. 

R. 27=1934 Sind 96, 

Cl. (25).—As to growing crops and 
timber so far as they are affected by the 
Indian Registration Act (XVI of 1908), set 

S. 2 (6) of that Act. Doors, whether im¬ 
movable property. 16 M.L.T. 429=23 
I.C. 837. 

Mort(;ac;e of fruit-rearing trees.— Whe¬ 
ther or not a mortgage of fruit-bearing 
trees is a mortgage of immovable property 
is a question dependent in each case upon 
the intention of the contracting parties and 
cannot be settled by an inflexible rule. 
Where there is a mortgage with possession 
of fruit-bearing trees with the intention that 
the mortgagee is to remain in possession 
during the years of the mortgage and enjoy 
the fruits and should not cut down the trees 
so as to convert them to either timber or 
firewood, it must be held that the trees so 
mortgaged were either immovable property 
or at least an interest in immovable pro¬ 
perty and should be effected with the forma¬ 
lities prescribed by S. 59, T.P, Act. 54 
All. 437=140 I.C. 491. Though trees are 
immovable property, there is no presumption 
that whenever the word "land” is used in 
an enactment, the trees standing thereon arc 
included. 29 N.L.R. 1=1933 N. 53. The 
expression “benefits to arise out of land m 
the Act was never intended to cover such 
a matter as the security held by a mortgagee 
under a simple mortgage bond, by such 
‘benefits’ as the right to a ferry. L.R. 5 
All. 674. A mortgage is not “a benefit to 
arise out of land” within the meaning ol 
S. 3, Cl. (25). 57 Cal. 328=34 C.W.N* 
60S. Sec also 58 Cal. 136=1931 Cal. 223. 
Per Lord Atkiti ,—"Debts may be secured 
whether on immovable proper^ or on mer¬ 
chandise ; they may be wholly secured or 
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“Imprisonment.” 


(26) "imprisonment” shall mean imprison- 

ment of either description as defined in the Indian 
r^enal Code: 


“India.” 


^[(27) ‘India’ shall mean British India together with all territories of any 

Indian Ruler under the suzerainty of His Majesty all 

Ruler the tribal areas, andTnyTherTeJltoS Majesty "cSti 

Indian law shall include any law, ordinance, order, by-law rule 

or regulation passed or made at any time by any’com¬ 
petent Legislature, authority, or person in British 


^[(27-0) 

“Indian law.” 


India: 

= [(27-f.) ‘Indian State’shall mean any territory, not being part of British 

‘‘Indian State.” c:,J ’recognises as being such a 


or otherwise:] 


state whether described as a s4t;: an Lta^a ^ 

(28) “local authority” shall mean a municipal committee, district board 

“Local authority.” body of port commissioners or other authority lepallv 

- . 1 entitled to, or entrusted by the Government with thA 

control or management of a municipal or local fund: vernment with the 

Order, Government of India {Adaptation of Indian Laws) 

(30) “Madras Act” shall mean an Act made by the Governor of Fort St 



LEG. REF. 

^Cl. (27) substituted for old Cl. (27) by 
A.O., 1937. 

2 Cl. (27-a) added by ibid. 

2 Cl. 27'b substituted by Act XXXII of 
1940. 

NOTES. 

partly secured: the security may have been 
given when the debt was created or later, 
but in any case the debts exist as movable 
property and do not, if secured, become 
identified with the security or transformed 
into land in the one case or merchandise m 
the other. The separation between debts 
and security is well established.^ x roA 

N. 1034=1931 P.C. 245=61 M.L.J. 589 
(P.C.). As to mortgagee's interest, see 
51 All. 494. A Kolhu (t.^., an iron su^r- 
cane press) fastened to the ground is im¬ 
movable property. 23 I.C. 250. The term 
“immovable property” in the General Clauses 
Act may include a right of way, but is not 

always necessarily included. }} 
eluded by T.P, Act, S 3. 34 I.C. 4S(^ 
20 C.W.N. 1158 . Malikana, if ^movable 
property, see 21 I.C. ^79—19 

Standing crops are immovable 

M.L.J 623=17 I.C. 185; 25 M.L.J. W 
=21 I C 213: also standing trees, iSo A. 
L.J. 199.' Standing timber which has been 
cut and removed is mov^Ie prof 

I.C, lS7i=l931 A.L.J. 608=1931 All. 392 


(F.B.). A right to fishery is an interest 

m immovable property. 43 I.C. 962=14 N* 

St? 

also 47 All 917. The interest of the mort- 

555/A 

property. 43 I.C. 625=11 Bur. 
L. 1 . iw. Bazar dues constitute a benefit 
arxsmg out of the land and therefore a lease 
of bazar dues is a lease of immovable pro¬ 
perty within the meaning of S. 3 1251 nf 

the Act. 1940 Oudh 409=16 Luck 191 

On this clause, see also 9 Rang. 303!=193i 
Kang. 1U9. 

n}' ® A.W.N. 540. 

Interpretation Act 
1889 (52 and 53 Viet., c. 63) S 18 ('5'! ’ 
5*^^ 7 C.W.N. 635. ' 

The definition of ‘land’ must be applied 
to the word ‘land’ as used in the C.P Code 
and therefore ‘land’ in C.P. Code includes 
trees. 10 I.C. 473=7 N.L.R. 63 ^ 

Cl. (28).— Cf. The Local Authorities 
L.». AM (XI of 1!!9). n,. ..S. "iS 

« 'f-W. 
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“Madras Act. 


George in Council under ’[the Indian Councils Act 
1861, or] the Indian Councils Acts^ 1861 and 1892' 
^[or the Indian Councils Acts, 1861 to 1909,] [or the Government of India Act' 
1915], ‘*[or by the local Legislature or the Governor of the Presidency of Madras 
under the Government of India Act] ; ®[or by the Provincial Legislature or the 
Governor of Madras under the Government of India Act, 1935:] 


(31) 


“Magistrate. 


“Magistrate’' shall include every person exercising all or any of the 
„ powers of a Magistrate under the Code of Criminal 

Procedure for the time being in force: 


(32) “master,” 

“Master” (of a ship). 


“Month.” 


used with reference to a ship, shall mean any person 
(except a pilot or harbour-master) having for the 
time being control or charge of the ship: 

(33) “month” shall mean a month reckoned 
according to the British calendar: 


“Movable property.” 


(34) movable property” shall mean property 
of every description, except immovable property: 

[(34-fl) “North-West Frontier Province Act” shall mean an Act made by 

the Local Legislature or the Governor of the North- 

West Frontier Province under the Government of 

India Act, or by the Provincial Legislature or the 

Governor of the North-West Frontier Province under the Government of India 
Act, 1935:] 


“North-West 
Province Act.” 


Frontier 


(35) “North-Western Provinces and Oudh Act” shall mean an Act made 

by the Lieutenant-Governor of the North-Western 
North-WestYu Provin- Provinces and Oudh in Council under ®[the Indian 

^ Councils Act, 1861 or] the Indian Councils Acts, 1861 

and 1892: 


(36) “oath” shall 

“Oath.” 


include affirmation and declaration in the case of 
persons by law allowed to affirm or declare instead of 
swearing: 


“Offence.” 


(37) “offence” shall mean any act or omission 
made punishable by any law for the time being in 
force: 


“Official Gazette.” ^[(^7-a) “Official Gazette” or “Gazette” shall 

mean the Gazette of India, or, as the case may be, the 
official Gazette of a province: 


LEG. REF. 

’ Inserted by Act I of 1903. 

2 Inserted by Act X of 1914. 

3 Inserted by Act XXIV of 1917. 
^Inserted by Act XVIII of 1928. 

® Inserted by A.O., 1937. 

® Inserted by Act I of 1903, S. 3. 

’ Cls. (37-a) and (37-b) added by A.O. 
1937. 

NOTES. 

Cl. (31).—The Code now in force i 
Act V of 1898. Village Munsif, if MagL 

2 Weir 123:^27 Mad 
208=14 M.LJ. 74; 2 Weit 
in the section is confined 
to Magistrate exercising jurisdiction under 
Cr P, Code. 56 M.L.J. 628. 

Cl. (32 ).—See S. 742 of the Merchant 


Shipping Act, 1894 (57 and 58 Viet, i. 60), 
Col. Stats. Ind., Vol. IL 
Cl. (Z3),Sec 1j C.W.N. 425. 

Cl. (34).—For a comprehensive defimtion 
of the word 'properh'', see S. 168 of the 
Bankruptcy Act, 1883 (46 and 47 
52). Immovable property includes a debt. 
4 L.W. 613=36 I.C. 833. Shares m com¬ 
pany are goods but peculiar kind of movable 
property which cannot pass freely from 
hand to hand. 25 Bom.L.R. 41^ 

Cl. (35).—Read now “United 
of Agra and Oudh”; see S. 2 of the U. • 
(Designation) Act (VIII of 1902) and 


S. 55-fl, infra. , .. 

I. (37).—a similar .defi"**'™ “ 
i (o) of the Code of Criminal 

/•nmmitieu 
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“Part.” 


The General Clauses Act (X of 1897). 

{17-b) “Orissa Act” shall mean an Act made by the Provincial Legisla¬ 
ture, or the Governor of Orissa under the Govern¬ 
ment of India Act, 1935:] 

(38) “Part” shall mean a part of the Act or 
Kegulation in which the word occurs: 

(39) person shall include any company or 

association or body of individuals, whether incorpo¬ 
rated or not: ^ 

(40) “Political Agent” shall include 


“Person.” 


“Political Agent 




(a) the principal officer representing the ^fCrownl in anv 
place beyond the limits of British India, and ^ territory or 


{b) any officer 

♦ * * 


p)c ^ ^ 

■'*p , A ,,* ' ,* /I “»y of thlpoXfot 

a Political Agent for any place not forming part of British India nndS- ihe law 
►r the time being in force relating to foreign iurisdirtinn zf* * 


a 


"Privy Council.” 


r TV T- • r ^ P British India t 

for the time being in force relating to foreign jurisdiction ^[* * *]. 

(41) “Presidency-town” shall pean the local limits for the time beine of 
Presidency-town." ordinary original civil jurisdiction of the Hi^h 

R K hL L Judicature at Fort William, Madraf S 

Bombay, as the case may be: * -Lviauras or 

rt ^42) “Pr^ Council" shall mean the Lords 
Md others for the time being of Her Majesty’s Most 
Honourable Privy Council: j / ubi 

shall mean a Presidency, a Governor’s Province a 
Lieutenant-Governor’s Province or a Chief Commis- 
sioner s Province: 

(43-c) “Provincial Government,” as respects anything done or to be done 

“Provincial Government.” Govern¬ 

ment of India Act, 1935, shall mean— 

(a) in a Governor’s Province, the Governor acting or not acting in his 

discretion, and exercising or not exercising his individual judgment according 
to the provision in that behalf made by and under the said Act; and ' ^ 

(b) in a Chief Commissioner's Province, the Central Government and 
as respects anything done before the commencement of Part III of the said Act' 
shall mean the authority or person authorized at the relevant date to administer 
executive government in the Province in question:] 


^[(43) “Province" 

“Province.” 


LEG. REF. 

^Substituted by A.O., 1937, for “Govern¬ 
ment” . 

2 Omitted by t&td. . 

3CIs. (43) and ( 43 -< 2 ) have been substi¬ 
tuted by A.O., 1937. 

NOTES. 

under Stamp Act, 1862 (since repealed) 

while it was in force, is still an 

may be tried under the Act. 7 M.H.L.K, 

APP* 8. , , ,11- 

Cl. ( 39 ).—The word ^person clearly in¬ 
cludes a firm and when the return is made 
on behalf of the firm by a partner, it is the 
firm that is the Person who makes ffie re- 

AQ Ti/r^A ^2=1925 Mad. 104S=49 


M.L.J. 124. A company is a ‘person' and 
can sue through its liquidator m forma bau- 
41 Mad. 624=34 M.L.J. 421=45 
JoS’includes a corporation. 

/Z l.C. o23. 

Cl. (40).—“Shall include” meanine of 
5-ee 28 S.L.R. 27.=1934 Cr. C. ^"=1934 
Sind 96. Cited under Cl. 21, supra. 

Cl. (41 ).—See S. 4 (b) of the reoealcd 

^^2) "nd ef. S. ? (is) 

Act I ofYsfl). 

Cl. (42).—-Cf. S. 12 (5) of the Inter 
pretation Act, 1889 (52 and S3 Viet c 63^ 

Cl. (43).^/. S. 4 (ff) of theVeit^ed 
Cr.C. Code (X pf 1882). repeated 
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Public nuisance.” 


(44) "Public nuisance” shall mean a public 
nuisance as defined in the Indian Penal Code: 


^[(44-a) 

"Punjab Act.” 


"Punjab Act” shall mean an Act made by the Lieutenant- 

Governor of the Punjab in Council under the Indian 
Councils Acts, 1861 and 1892,] [or the Indian Councils 
Acts, 1861 to 1909,] [or the Government of India Act, 1915], [or by the local 
Legislature or the Governor of the Punjab under the Government of India Act,] 
2 [or by the Provincial Legislature or the Governor of the Punjab under the 
Government of India Act, 1935 :] 

(45) "registered”, used with reference to a document, shall mean regis¬ 
tered in British India under the law for the time being 
in force for the registration of documents: 


“Registered.” 


” shall mean a Regulation made “[by the Central 
Government] under the Government of India Act, 
1870, ®[or the Government of India Act, 1915,] *[or 
the Government of India Act] “[or under section 95 or section 96 of the Govern¬ 
ment of India Act, 1935:] 


(46) "Regulation 

"Regulation.” 


(47) 


II 


Rule.” 


"Schedule.” 


"Scheduled district.” 


"Section. 


ff 


"Ship. 


9f 


“rule” shall mean a rule made in exercise of a power conferred by 

any enactment, and shall include a regulation made as 
a rule under any enactment: 

(48) “schedule” shall mean a schedule to the 
Act or Regulation in which the word occurs: 

(49) “Scheduled district” shall mean a “Sche¬ 
duled district” as defined in the Scheduled Districts 
Act, 1874: 

(50) “section” shall mean a section of the Act 
or Regulation in which the word occurs; 

(51) “ship” shall include description of vessel 
used in navigation not exclusively propelled by oars: 


(52) 


"Sign. 


“sign,” with its grammatical variations and cognate expressions, 

shall, with reference to a person who is unable ^ to 
write his name, include “mark,” with its grammatical 

variations and cognate expressions : 

®[(52-a) “Sind Act” shall mean an Act made by the Provincial Legis- 
"Sind Act.” lature or the Governor of Sind under the Government 

of India Act, 1935 :] 


LEG. REF. 

1 First brackets in Cl. (44-a) inserted by 
Act I of 1903, S. 3; second inserted by Act 
X of 1914: third added by Act XXIV of 
1917; and 4th added by Act XVIII of 1928 

2 Inserted by A.O., 1937. 

3 Added by Act XXIV of 1917. 

-‘Inserted by Act XVIII of 1928. 

®C1. (52-a) added by O.A., 1937. 

NOTES. 

^ the Mad. 

Oenera Clauses Act (Mad. Act I of 1891). 

As to law now in force, see the Indian Re- 
gistration Act (XVI of 1908). 

Cl. (47).—The provisions of S, 20 to 24, 


infra, apply to rules defined in this sub¬ 
section. 

Cl, (51).—C/. S. 742 of the Merchant 
Shipping Act, 1894 (57 and 58 Viet., c. 
60 ). 

Cl. (52).—6'ee also definition of "m 
sub-S. 58,” infra. See 32 C. 550=2 Cr.L. 
J. 405, Mark by a person able to wriU. 
78 I.C. 79, Meaning of signature. 50 C. 
180. The writing of a word or expression 
as ‘Sahi’ at the foot of a document cannot 

be considered to be a ‘mark* made by tnai 
person under S. 3 (52), in the absence ox 
proof that in fact the particular 'JJ?® 

unable to write his own name. 14 b-ncK. 

393=1939 Owdh 96, 
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41 


Son.” 


The General Clauses Act (X of 1897). 

(53) ‘son”, in the case of any one whose per¬ 
sonal law permits adoption, shall include an adopted 


“Sub-section.” 


(54) sub-section" shall mean a sub-section of 
trie section in which the word occurs; 

'[(54-a) “suits by or against the Crown” and equivalent expressions shall 

“Suits by or against the suits by or agaii^t the Secretary of State, the 

Crown.” ^ Secretaiy of State in Council, the Central Govern- 

sentative:] ^ Government or the Crown Repre- 


(55) 

“Swear.” 

swearing: 


‘^swear," 


with its grammatics variations and cognate expressions, 
shall include affirming and declaring in the case of 
persons by law allowed to affirm or declare instead of 


='[(55-a) “United Provinces Act” shall mean an Act made by the Lieu 

"United Provinces Act.” • ^orth-Western Provinces and 

Oudh (or of the United Provinces of Aara 

Oudh) in Council under the Indian Councils Act, 1861, or the Indian ^Councils 

Acts, 1861 and 1892,] ^[or the Indian Councils Acts, 1861 to 19m U “^e 

Government of India Act, 1915,] '[or by the Local Legislature or the Governor 

of the United Provinces under the Government of India Act,] '[or by the Pro 

vincial Legislature or the Governor of the United Provinces under the Govern 
ment of India Act, 1935:] uovern- 

(56) “vessel” shall include any ship or boat or 
any other description of vessel used in navigation; 

(57) will shall include a codicil and every 
writing making a voluntary posthumous disposition of 
property: 

(58) expressions referring to "writing” shall be construed as including 

references to printing, lithography, photography and 
other modes of representing or reproducing words in 


Vessel. 


“Will.” 


Writing.” 


a visible form: and 


LEG. REF. 

iQ, (S4~a) added by A.O., 1937. 

2 Inserted by Act I of 1903, S. 3. 

® Inserted by Act X of 1914. 

Inserted by Act XXIV of 1917. 

® Added by Act XVIII of 1928. 

® Inserted by A.O., 1937. 

NOTES. 

Cl. (53).—5^^ 34 P.R. 1883.^ Where 

the personal law of the parties admits adop¬ 
tion the word 'son' will include an adopted 
son. Minor adopted son of deceased held 
to be a 'defendant' and therefore entitled to 
compensation under S. 2 (1) (d) 
Workmen’s Compensation Act, 

L. 50=1931 Lah. 661. 

Cl. (55).— also definition of affi¬ 
davit” Ld ‘‘oath” supra, '“’’'S'; (3) 

(36). resKctively. “ 

Shipping A^t, 1894 ( 57 and 58 Vict., c. 60). 
C-C M.—342 


This definition supplements the definition of 
ship in sub-S (51), supra. See also defi¬ 
nition of vessel in S. 48 of the Indian Penal 
Code, 1860 (Act XLV of 1860), and in 
S. 3 (4) of the Northern India Canal and 
Drainage Act (VIII of 1873) and in S 

3 (f) of the Sea Customs Act (VIII of 
1878). 

Cl. (57 ).—See the definition of "will” 
in S. 2 of the Indian Succession Act 
(XXXIX of 1925). Mere authority to 
adopt though revocable and taking effect on 
the death of a person, cannot be considered 
a will, though the document is styled a 
will. There must be a disposition of pro¬ 
perty in addition to the authority to adopt 
if it is to be treated as a will. 9 L W 
=49 I.C. 929. A mere directior/’ for 
management of the property by a manager 
during minority is not a disposition by a 
will. (Ibid.) 

Cl. (58).— Cf, S. 20 of the Interpreta¬ 
tion Act, 1889 (52 and 53 Vict., c. 63) 
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(59) “y^ar’' shall mean a year reckoned accor- 

ding to the British calendar. 

4. (1) The definitions in section 3 of the following words and expres¬ 

sions, that is to say, “affidavit,” “barrister” 
Application of foregoing ir+ * * *1 “District Judge,” “father,” * ♦! 

flennitions to previous on- ir* * h- i. n iS . J 

actnicnts. [ *] [* *] immovable property,* “imprison¬ 

ment,” ’[* * * *], “magistrate,** “month,** “mova¬ 
ble property,” “oath,” “person,** “section,** “son,** “swear,” “will,** and “year,” 
apply also, unless there is anything repugnant in the subject or context, to all 
^[Central Acts] made after the third day of January, 1868, and to all Regula¬ 
tions made on or after the fourteenth day of January, 1887. 

(2) The definitions in the said section of the following words and ex¬ 
pressions, that is to say, “abet,** “chapter,** “commencement,** “financial year,** 
“local authority,'* “master,** “offence,” “part,” “public nuisance,** “registered,** 


“schedule,” “ship,** “sign,” “sub-section,** and “writing,” apply also, unless there 
is anything repugnant in the subject or context, to all ^[Central Acts] and 
Regulations made on or after the fourteenth day of January, 1887. 

*[4-A, (1) The definitions in section 3 of the expressions “British India,’* 

“Central Act**, “Central Government”, “Central 

Application of certain 
definitions to all 
laws. 

“Crown debts”, “Crown grants”, “Crown liabilities”, 
“Crown property’*, “Crown Representative”, “Crown Revenues,” “Federal 
Government,’* "Federal Railway Authority,” "Gazette,” “(Government,” 
“Government Securities.” “High Court,” “India,** “Indian law,’* “Indian State,” 
“Official Gazette,” “Provincial Government,** and “suits by or against the 
Crown,” apply also, unless there is anything repugnant in the subject or context 
to all Indian laws. 


^ Legislature”, “Chief Controlling Revenue Authority**, 
n lan Revenue Authority”, “Crown contracts’*, 


(2) In any Indian law, references to the “Provincial Government** or 
“Central Government” in any provision conferring power to make appointments 
to the civil services of, or civil posts under, the Crown in India include references 
to such person as the Provincial Government or the Central Government, as the 
case may be, may direct, and in any provision conferring power to make rules 
prescribing the conditions of service of persons serving His Majesty in a civil 
capacity in India, include references to any person authorised by the Provincial 
Government or the Central Government, as the case may be, to make rules for 
the purpose. 

(3) The references in any Indian law to servants of or under, or to 
service of or under, a Government or a Province, to property of, or belonging 
to, or vested in, the Secretary of State in Council or a Government or a Pro¬ 
vince, and to forfeitures to a Government or a Province, shall be construed as 
references respectively to persons in the service of the Crown, to the service of 
the Crown, to property vested in the Crown and to forfeitures to the Crown.] 


General Rules of Construction, 

5. (1) Where any ^[Central Act] is not expressed to come into operation 


LEG. REF. 

1 The words “British India“, “Govern¬ 
ment of India,'* “High Court" and “Loeal 
Government” omitted by A.O., 1937. 

^ Words “ ‘Her Majesty* or 'the Queen’ ” 
omitted by Act XVIII of 1919. 

♦“^Substituted by A.O., 1937. 

•* Added by ibid. 


^ Subslitutcd bv A.O., 1937. 

’ NOTES. 

Cl. (59).—As to “financial year, 
sub-S. 19, supra. Where the probabilitiW 
are not, and the evidence does 
that the parties usually went by me ure^ 
riaii Calendar, provisions of S. 3 (5"; ** 
not apply. 1922 Nag. 265. 
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The General Clauses Act (X of 1897). 


Coming into operation of 
enactments. 


GoveraofSnTrar " 

®[5-A. Where any Act rnade by the Governor-General under section 44 

n ' ’ . .Of the Government of India Art 10 "^ cr • 

Coming into operation ^ ^is not ex- 

o£ Governor-Generars Act. ? n come into operation on a particular day 

enacted by the Govemor-Ge'nVral ] »" ^ 

6. Where this Act, or any ■[Central Act) or Regulation made after the 
Effect repeal. commencement of this Act, repeals any enactment 

hitherto made or hereafter to be made, then, unless a 
different intention appears, the repeal shall not— 

(a) revive anything not in force or existing at the time at which the 

repeal takes effect; or ™ 

(b) affect the previous operation of any enactment so repealed or any- 

thing duly done or suffered thereunder; or ^ 

(c) affect any right, privilege, obligation or liability acquired, accrued 
or incurred under any enactment so repealed; or 


LEG. REF. 

^Substituted by Act XXIV of 1917. 

2 Substituted by A.O., 1937. 

3 Inserted by A.O., 1937. 

NOTES. 

Sec. 5, Cl. (3).—C/. S. 36 ( 2 ) of the 
Interpretation Act, 1889 (52 and 53 Vic., 
c. 63). 1939 A.L.J. 7=1939 All. 154. As 

to power to make rules between the 
ing and commencement of an Act whi^ 
does not come into force at once, see S. 22 , 
infra. Section applies only to offences 
and sentences passed under Acts which 
came into force after General Clauses Act 
came into force. L.B.R. (1872-1892) 473; 
not to Acts and Regulations passed prior 
to passing of the Act. Rat. 57. See also 
9 N.L.R. 49; 1939 A.L.J. 7=1939 All. 

154 

Sec. 6.—Cf. S. 38 of the Interpretation 

Act, 1889 ( 52 and 53, Vic., c 63). As to 

the effect and application of the section see 

15 R.D. 757=12 L.R. (Rev.) 351; 15 R. 

D. 710. This section applies only to cases 
where the change in the law is the result 
of the repeal of an enactment and does not 
extend where it is due to a" addition to it 
13 I C 264=5 S.L.R. 184 (22 C. 767, 
Foil e' sVe also 58 A 495 According to 
S, 6 the rights that have become secured 


under the old Act cannot be the subject of 
fresh re-examination in the light of subse¬ 
quent legislation. 1939 A.L.J. (Sunn I 

49=193? R.p. 303. It is douWul if an 

application for setting aside an ex tarte 
decree comes under a right of privilege 
under S. 6 . 37 I.C. 292=101 P.R. iQif. 
In the event of its being deemed to be a 
right, Its acquisition must be under the C. 

under the Limitation Act 
\\otd.) A vested right under the old Code 
winch had been repealed by the new Code 
is saved by S. 6 if the right had already 
vested before the coming into force of the 
new Code. 9 I.C. 337=14 O.C. 10; 8 
Pat.L.T. 397. A new law of limitation 
or an amendment of such law cannot divest 
a person of a vested right under the old 

law, 1936vA.L.J. 1373=1936 AH. 858 

also 20 C.W.N. 952=34 I.C 27* I P 
L.J. 214; 97 I.C. 608=1926 Pat. 561*. 

Cl. (b).—An acknowledgment of lia¬ 
bility only extends the period of limitation 
and does not confer title and is not a thing 
done within S. 6 ( 6 ) of the Act. 35 All 

227=40 LA. 74=25 M.L.J. 131 (P C I 
(affirming 32 A. 38=6 A.L.J. 931), 

CL (c).—Where an execution sale was 
held under the old C. P. Code, 1882, the 
auction-purchaser had a contingent right to 
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(d) affect any penalty, forfeiture or punishment incurred in respect of 
any offence committed against any enactment so repealed, or 

(e) affect any investigation, legal proceeding or remedy in respect of any 
such right, privilege, obligation, liability, penalty, forfeiture or punishment as 
aforesaid; and any such investigation, legal proceeding or remedy may be insti¬ 
tuted continued or enforced, and any such penalty, forfeiture or punishment 
may be imposed as if the Repealing Act or Regulation had not been passed. 

U6-A. Where any ^[Central Act] or Regulation made after the commence¬ 
ment of this Act repeals any enactment by which the 
Repeal of Act tiiaking j-^^t of any ^[Central Act] or Regulation was amended 
texuial amendment m Act express omission, insertion or substitution of 

or eguation. matter, then, unless a different intention appears, 

the repeal shall not affect the continuance of any such amendmeitt made by the 
enactment so repealed and in operation at the time of such repeal.] 


7. (1) 

Revival 

enactments. 


In any Central Act] or Regulation made after the commence¬ 
ment of this Act. it shall be necessary, for the purpose 
of repealed reviving, either wholly or partially, any enactment 

wholly or partially repealed, expressly to state that 


purpose. 


LEG. REF. 

’ Added by Act XTX of 1936. 

2 .Substituted by A.O., 1937. 

NOTES. 

sue for recovery of the purchased money in 
case the judgment-debtor had no saleable 
interest. 4.S T.C. 109=:40 M. 1009. The 
right is not affected by the new provision of 
O. 21, R. 93 which negatives a right of 
suit in such a case. {Ibid.) An agree¬ 
ment executed when Agra Tenancy Act IT 
of 1901 was in force is not affected by the 
repeal of that Act. A document lakes effect 
from the date of its execution, not of its 
attestation or registration. 14 L. R. 108 
(Rev. ) = 17 R.D. 83. 

Cl. (d).—Offence may be tried under 
repealed enactment if committed while the 
old Act was in force. 7 M.H.C.R. App. 
89=1 Weir 781. 

Cl. 58 All. 495=100 1.0. 277= 

1936 A. 3. The rule laid down in S. 6 (r) 
applies to those cases only, where an Act or 
Ordinance has been repealed by a subsequent 
enactment. It has no reference to tempo¬ 
rary or expiring statutes which automati¬ 
cally lapse at a certain date, or on the hap¬ 
pening of a certain contingenev, without fresh 
legislation. 43 P.L.R. 103=1941 Lah. 175. 
Trial of criminal cases to be in accordance 
with rules in force at time of commence¬ 
ment. 6 M. 836; what is a legal proccedin.g, 
16 C. 267; includes both judicial and minis¬ 
terial. 15 C. 357. Sanction obtained be¬ 
fore amendment of S. 195, C. P. Code, in 
1923—Amending Act abolishing provision 
as to sanction and revocation, effect of. 
.Tee 91 I.C. 39S=1925 M. 911. An agree¬ 
ment executed when Act II of 1901 wa'^ 
in force is not affected by the repeal of 
that Act. A document takes effect from 


the date of its execution, not of its attesta¬ 
tion or registration. 14 L.R. 108 (Rev.) 

= 17 R.D. 83. It is contrary to the long 
established practice of the Board to enter¬ 
tain appeals which have no relation to ex¬ 
isting rights created or purported to be 
created; the Judicial Committee would 
therefore decline to hear arguments as to the 
validity of an Act which has, since the deci¬ 
sion of the Court below, been repealed and 
cannot, therefore, be brought into operation 
—Sucli an appeal is of no practical interest. 
1939 M.W.N. 142=1939 P.C. S3 (P.C.). 

Secs. 6 and 30 :Applicability to ttmpo- 
HARY Orpinances.—N o doubt the General 
Clauses Act would certainly be applicable 
to the two Ordinances 2 and 10 of 1932, but 
S. 6 is applicable to a case where a pre¬ 
vious Ordinance has been “repealed by a 
subsequent Ordinance or by a subsequent 
Act and would not necessarily apply to a 
case where a temporary Ordinance auto¬ 
matically expires after the period, 
which it is in operation, is over. Hence 
although S. 30 makes the Act applicable to 
the Ordinances. S. 6 has no aPP''«“o" ® 
such temporary Ordinances. 

280. Dist ) 1933 A.L.J. 875=1933 All. 669 

(F.B.). . c 7 

Sec. 6-A.—EfTcct of the section on b. i 

of the Criminal Law Amendment Act. o" 

(1938) 2 M. L. .T. 863. ^ , , ,„„reta- 

Sec. 7.-C/. S. 11 of the Interpreta 

tion Act. 1889 (52 and 53. Vtc., o. WJ. 

Ri;pf..\l of a Repealing EnactMEOT, L 

.-The mere repeal of a Rep ag 
f\ci or the repealing portion of a ReP. . 
ing Act docs not. by itself. i 

nal Act or the repealed Por*'®" also 

Weir 781=7 M.H.C.R. App. 8. 

6 M. 336: 25 C. 333. . The dot* 

statute repealing a certain enactment oee 


Kixr OF 
Act or 
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J™", i-sr-- 

ces to repealed enactments. Without modification, any provision of a 

ntent or in any instnimen/rt^e 7 

intention appears, be construed as references to the^privlion ^ rSnac'ted 

out modificLion, any provSon^a’formL’^Stmmt Ther'^^f 

shall, unless a different intention appears, be construed as rlferencTs 
provision SO re-enacted.] ^cicrences to the 

9. (1) I„ ,„y ‘[Central Actl^or Re^la,i„„ the commencement 

C'"""™”'- ““ the first in 'a S"of ^.'^'’anTShe^ 

purpose of includine the last in a serieTot'°days' o'? any°othe/‘Siod“o'f t'” "" 
use the word "to”. ^ of time, to 

(2) This section applies also to all ^FCentral Arfd ri. .1 ,. . 

Z 0°/j?Z?!'l8Lf' ” »'>- the"iS 

10. (1) Where, by any ^[Central Act] or Regulation made after the 

Computation of time. commencement of this Act, any act or proceeding is 

directed or allowed to be done or 

or office on a certain day or within a prescribed period then if the 
office is closed on that day or the last day of the prescr’ib^ 

proceeding shall be considered as done or taken in due time if ff is done nr tA 
on the next day afterwards on which the Court or office is open? 

Provided that nothing in this section shall apply to anv art nr j- 

to which the Indian Limitation Act, 1877, applies ^ Proceeding 


mination of time. 


or 

or 



LEG. REF. 

^Substituted by A.O., 1937. 

2Re-numbered as S. 8 (1) and cl. 
added by Act XVIII of 1919. 


( 2 ) 


NOTES. 

not revive the repealed enactment. The 
law on this point as embodied in S. 7 of 
Act X of 1897 is the same as in England. 
25 C. 333=2 C.W.N. 11 (12 M. 94; 14 B. 
381, Ref. and Appr.). 

Sec. 8.—C/. S. 38 (1) of the Interpre¬ 
tation Act, 1889 (52 and 53 Vic., c. 63) 
See a similar provision in S. 3 of the Code 
of Criminal Procedure (V of 1898). An 
amending section cannot be said to take 
retrospective effect so as to validate a pend¬ 
ing action which would otherwise be barred 
under the old section. 35 C.W.N. 1147. 

Sec. 9._This section would not apply 

in terms to a decree or order of Court, but 
it is desirable that for the sake of unifor¬ 
mity the same interpretation should be gwen 
to an expression occurring m a judicial 
order as would be given to it in a statu^. 

I.L.R. (1938) Bom. 734=40 Bom.L.R, 


892=1938 Bom. 447 

Ac!“•."/igyS'T', Pt* 

2 Weir 200; 22 C 176 

fffS.'ft ft"a 

.. Jj, co.di.ft.f ft ftft, - 

,15' fe'-reft 4 

for complying with an order of the Court 
the party is entitled to have reasonable 
opportunity of presenting his case or sub 
stantiating It m the proper course. 3S I.C, 
650. S. 10 does not apply to an annliVo* 

•'"s.'-T.'ISft. S 

not apply to an act ordered to be done bv 
a compromise decree. 17 Paf iqi 

Pat.L.T. 825=1938 Pat. 451 
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(2) This section applies also to all ^[Central Acts] and Regulations made 
on or after the fourteenth day of January, 1887. 

11. In the measurement of any distance, for the purposes of any ^[Central 

Act] or Regulation made after the commencement-of 

Measurement of distan- ^ct, that distance shall. Unless a different inten- 

tion appears, be measured in a straight line on a 

horizontal plane. 

12. Where, by any enactment now in force or hereafter to be in force, any 

duty of customs or excise, or in the nature thereof, is 
Duty to be taken pro rata leviable on any given quantity, by weight, measure or 
in enactments. value of any goods or merchandise, then a like duty is 

leviable according to the same rate on any greater or less quantity. 


Gender and number. 


13. In all ^[Central Acts] and Regulations, 
unless there is anything repugnant in the subject or 
context— 


(1) words importing the masculine gender shall be taken to include 
females; and 

(2) words in the singular shall include the plural, and vice versa. 

^[13-A. In all ^[Central Acts] and Regulations, references to the Sove¬ 
reign or to the Crown shall, unless a different inten- 
Refcrences to the Sove- appears, be construed as references to the Sove- 

reign W the time being.] ^ 


Powers and Functionaries. 


14. (1) Where, by any ^[Central Act] or Regulation made after the 

commencement of this Act, any power is conferred 
Powers conferred to be * +1 then, ■‘[unless a different intention 

time. appears,] that power may be exercised from time 

to time as occasion requires. 

(2) This section applies also to all ^[Central Acts] and Regulations made 
on or after the fourteenth day of January, 1887. 

15. Where, by any '[Central Act] or Regulation, a power to appoint any 

person to fill any office or execute any function is 
Power to appoint to in- conferred, then, unless it is otherwise expressly 
officio ° appoin ex provided, any such appointment, if it is made after 

the commencement of this Act, may be made either 
by name or by virtue of office. 

16. Where, by any '[Central Act] or Regulation, a power to make any 


LEG. REF, 

1 Substituted by A.O., 1937. 

2 Inserted by Act XVIII of 

3 Omitted by ibid. 

* Inserted bv ibid. 


1919 


NOTES. 

Sec. 11. — Cf. S. 34 of the Interpreta¬ 
tion Act, 1889 ( 52 and 53 Vic., c. 63). 

Sec. 12.—As to definition of *'cnact- 
ment” see. S. 3, sub-S. (17), supra. 

Sec. 13: Words in Singular Numrkr.— 


The General Clauses Act provides that 
words in the singular shall inejude tn 
plural and lAcc versa; this provision ap¬ 
plies only where there is nothing 

in the subject or context. 33 C. ri 
C.W.N. 32. The word “person m Lf. 
P. Code. Ss, 234 <ind 239 does not 'ncludc 

“persons". 63 I.C. 449=19 A.L.J. 

Sec. IS.See similar provision in ^ 
of the Code of Criminal Procedure (V 

1898). 
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The General Clauses Act (X of 1897). 


Power to appoint to in- is conferred, Aen, unless a different 

dude power to suspend or Intention appears, the authority having '[for the 
dismiss. time being] power to make the appointment shall also 

^ A 2 ! u u u power to suspend or dismiss any person 

appointed ^[whether by itself or any other authority] in exercise of that power. 

17. (1) In any Central Act] or Regulation made after the commence- 

c 1 . r r .■ luent of this Act, it shall be sufficient for the nur- 

Substitution of function- nf r [or me pur- 

aries P°®^ indicating the application of a law to every 

. .person or number of persons for the time being 
executing the functions of an office, to mention the official title of the officer 

at present executing the functions, or that of the officer by whom the functions 
are commonly executed. 

(2) This section applies also to all ''[Central Acts] made after the third 

day of January, 1868, and to all Regulations made on or after the fourteenth 
day of January, 1887. 

18. (1) In any ^[Central Act] or Regulation made after the commence- 

Successors. sufficient, for the purpose 

of indicating the relation of a law to the successors 

of any functionaries or of corporations having perpetual succession to express 
its relation to the functionaries or corporations. ’ 

(2) This section applies also to all ^[Central Acts] made after the third 

day of January, 1863, and to all Regulations made on or after the fourteenth 

day of January, 1887. 

19. (1) In any 5[ Central Act] or Reflation made after the commence- 

... rnent of this Act, it shall be sufficient, for the purpose 

Official chiefs and sub- of expressing that a law relative to the chief or supe- 

° rior of an office shall apply to the deputies or sub¬ 
ordinates lawfully performing the duties of that office in the place of their 

superior to prescribe the duty of the superior. 

(2) This section applies also to all ^[Central Acts] made after the third 

day of January, 1868, and to all Regulations made on or after the fourteenth 

day of January, 1887. 

Provisions as to Orders, Rules, etc .,. made under Enactments. 

20. Whare, by any "[Central Act] or Regulation, a power to issue anv 

‘[notification], order, scheme, rule, form or bye-law 
Construction of orders, jg conferred, then expressions used in the ‘rnotlfina- 
etc., issued under enac - order, scheme, rule; form or bye-law, if it is 

made after the commencement of this Act shall 

unless there is anything repugnant in the subject or context, have the’ same 

respective meanings as in the Act or Regulation conferring the power. 

21. Where, by any "[Central Act] or Regulation, a pow er to ‘[issue noti- 

manent Magistrate could have done so 47 
M 69=35 M.L.J. 736=49 I.C. 161. 

32 (3) of the Interpreta¬ 
tion Act, 1889 (52 and 53, Vic., c. 63)!^ The 

Inspector of Factories approving a system of 

working a particular factory can, under S 21 

cancel the approval. 59 I.C. 8571=22 CrL T* 

153. But where an appeal is pending from 

the order of cancellation, it is not desirable so 

long as the appeal is pending, to institute a 

criminal prosecution m respect of the factorv 

having been worked m contravention of th^. 

order of cancellation. 59 I.C. 857=22 Cr. 


leg. ref. 

1 Inserted by Act XVIII of 

2 Substituted for by it by «6id. 

3 Substituted by A.O., IW- 

4 Inserted by Act I a iogo (52 

S To oTlh. M.dS 

SJerf (M.dra.Ae. I of 

1891). 

_ 17 /'I't _jt?s^ompetent to an acting 

Sec. 17 sanction for the pro- 

Magistratc to wherever the per- 

secution of an oficnc 
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Making of rules or bye¬ 
laws and issuing of orders 
between passing and com¬ 
mencement of enactment. 


fications]* orders, rules or bye-laws is conferred, 

Power to make to in- then that power includes a power, exercisable in the 
dude power to add. to ]j|^^ manner and subject to the like sanction and con- 
amend. vary or rescind, (jf any), to add, to amend vary Or rescind any 

orders, rules or by-aws. 2 [j^Q^jf^cations], Orders, rules or bye-laws so ^[issued]. 

22 Wliere, by any "[Central Act] or Regulation which is not to come 

into force immediately on the passing thereof, a 
power is conferred to make rules or bye-laws, or to 
issue orders with respect 10 the application of the 
Act or Regulation, or with respect to the establish¬ 
ment of any Court or office or the appointment of any 
Judge or officer thereunder, or with respect to the person by whom, or the time 
when, or the place where, or the manner in which, or the fees for which, any¬ 
thing is to be done under the Act or Regulation, then that power may be exer¬ 
cised at any time after the passing of the Act or Regulation; but rules, bye-laws 
or orders so made or issued shall not take effect till the commencement of the 

Act or Regulation. 

23 Where, by any Central Act] or Regulation, a power to make rules 

or byc-laws is expressed to be given subject to the 
condition of the rules or bye-laws being made after 
laws after previous publi- previous publication, then the following provisions 
cation. shall apply, namely:— 

H ) the authority having power to make the rules or bye-laws shall, 
before making them, publish a draft of the proposed rules or bye-laws for the 
information of persons likely to be affected thereby; 

(2) the publication shall be made in such manner as that authority 
deems to be sufficient, or, if the condition with respect to previous publication 
so requires, in such manner as the Central Government or the Frovinciai 

Government prescribes; 

(3) there shall be published with the draft a notice specifying a date on 
01 after which the draft will be taken into consideration; 

(4) the authority having power to make the rules or bye-laws, and where 
the rules or bye-laws are to be made with the sanction, approval or concurrence 
ot another authority, that authority also, shall consider any objection or sugg«- 
tion which may be received by the authority having power to make the 
rules or bye-laws from any person with respect to the draft before the date so 

specified: . 

(5) the publication in the Official Gazette of a rule or bye-law purport¬ 
ing to have been made in exercise of a power to make rules or bye-laws alter 


Provisions applicable to 
making of rules or bye- 


LEG. REF. 

1 Substituted by Act I of 1903, S. 3. 

2 Inserted by Act I of 1903. 

3 Substituted by A.O., 1937. 

NOTES. 

Sec, 22. — Cf. S. 37 of the Interpretation 
.'\ct, 1889 (52 and 53, Vic., c. 63). Where a 
notification was made under S. 3 of the 
Provincial Insolvency Act of 1907 investing 
cerratn officer with certain powers, the same 
remains in force without a fresh notifi¬ 
cation under the Act V of 1920, .is S. 3 has 
been rc-cnacted word for word in the nc\v 
Act. 80 I.C. 858=1925 C. 335, Where the 
accused, who had kept in their compound a 
larger number of cattle than they were per¬ 
mitted to do under the bye-laws framed 
under S. 142 (r) of the Municipal Act, 


were acquitted by the Magistrate on the 
ground that by S. 10 of Act I of , * 

142 (r) had been deleted, with the result that 

the bye-laws were no longer in force, n > 
that S. 9 of Act I of 1931 re-enacted the 
provisions of S. 142 (r) in S. 124 , 

the Act and though no fresh 

been made under S. 124 (®)'j 
made under S. 142 (r) should be f«med to 

have been made under the re-enacted p 
sions under S. 24 of the General Clauses 
Act (I of 1898) and so in force throughout 
and the acquittal of the accused was 

ncous. H R. 532=1934 R. 12. 
passing of the Registration Act, 1908—* - 

—Notification exempting agricultural leases. 

28 I.C. 577=12 A.L.J..792. .Nopfica»ions 
under earlier Acts continue m tor 
implication. 32 C.W.N. 576. 


S.; 26 ] . Tnfe General Clauses Act (X of 1897), ^737 

previous publication shall be conclusive proof that the rule or bye-law has been 
duly made. 

24. Where any ^[Central Act] or Regulation is after the commencement 

of this Act, repealed and re-enacted with or without 
Continuation of orders modification, then, unless it is otherwise expressly 

menu rT-en.' Provided,, ^y *[appointment, notification] order; 

acted, scheme, rule, form or bye-law, ^[made or] issued 

under the repealed Act or Regulation shall, so far as 
it is not inconsistent with the provisions re-enacted, continue in force, and be 
deemed to have been ^[made or] issued under the provisions so re-enacted, 
unless and until it is superseded by any ^[appointment, notification,] order, 
scheme, rule, form or bye-law ^[made or] issued under the provisions so re¬ 
enacted ^’[and when any ^[Central Act] or Regulation^ which, by a notification 
under section 5 or 5-A of the Scheduled Districts Act, 1874,^ or any like law, 
has been extended to any local area, has, by a subsequent notification, been with¬ 
drawn from and re-extended to such area or any part thereof, the provisions of 
such Act or Regulation shall be deemed to have been repealed and re-enacted 
in such area or part within the meaning of this section]. 

Miscellaneous. 

t 

25. Sections 63 to 70 of the Indian Penal Code and the provisions of the 

_ Code of Criminal Procedure for the time being in 

Recovery of fines. relation to the issue and the execution of 

warrants for the levy of fines shall apply to all fines imposed under any Act, 
Regulation, rule or bye-law, unless the Act, Regulation, rule or bye-law contains 
an express provision to the contrary. 

26. Where an act or omission constitutes an offence under two or more 

enactments, then the offender shall be liable to be 
Provision as to offences prosecuted and punished under either or any of those 
punishable under two or enactments but shall not be liable to be punished 
more enactments. twice for the same offence. 


LEG. REF. 

1 Substituted by A.O., 

2 Tn^prted bv Act I of 1903; o* 3« 

3 Ss^rled by Act XVII of S 18 

of the Madras General Clauses Act (Madras 

Act I of 1891). . 

^Repealed by A.U.; lyof • 

NOTES. 

24_^An ordinance is not an enact- 

ment and ^ ordinance which has expired, as 

scope of S -^ Id come into opera- 

1941 Bom. 100 (b 44 won ,^don has 

tion where a Central Act of iv ^ 

now v' ‘SI 

b.R. a tenant-at-will to reap 

temporary rights of “immovable 

the produce as ■ S. 25 if 

property”. 1 L. ^^Lt_power of Court to 
controls Sugar^e ^ t payment 

award L T- 

to definition of “offence , 

' C. C. M.— 343 


supra, sub-S. (37) of S. 3. L. B. R. 218 
(F.B.). Where an act is punishable under 
a special law and also under s general sta¬ 
tute, the offender can be proceeded with 
under either or both, but cannot be punished 
twice for the same act. Where there is 
nothing in the special Act to exclude the 
operation of the general criminal law, it 
cannot be inferred that there was an inten¬ 
tion on the part of the legislature to exclude 
it. 53 A. 642=1932 A. 18. Where the accused 
was found in possession of a stolen revolver 
without licence, there is no legal bar to his 
being charged and convicted for two offen¬ 
ces, one under S. 411 of the Penal Code 
and the other under S. 19 of the Arms Act. 
The offence under the latter section is the 
possession of a revolver without licence; 
that under the former is the possession of 
an article knowing it to be stolen. It is 
immaterial that the article in both cases 
happens to be a revolver. 1933 A.L.J. 523== 
1933 A. 461. Where an act for the abet¬ 
ment of which conviction takes place is not 
a separate offence under the Penal Code but 
is an offence exclusively under the Salt Act, 
1882, S. 26 of the General Qauses Act is 
inapplicable, 1930 O. 497. ' ' 

Criminal . Trial , —No .twp pupisb^pn'^ 
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27. Where any ’[Central Act] or Regulation made after the commence¬ 

ment of this Act authorizes or requires any docu- 
Mcantng of service by nient to be served by post, whether the expression 

“serve" or either of the expressions, "'give" or 
“send" or any other expression is used, then, unless a different intention 
appears, the service shall be deemed to be effected by properly addressing, pre¬ 
paying and posting by registered post, a letter containing the document,' and 
unless the contrary is proved, to have been effected at the time at which the 
letter would be delivered in the ordinary course of post. 

28. (1) In any ’[Central Act] or Regulation and in any rule, bye-law 

Citation of enactments. instrument or document made under, or with refer- 

ence to any such Act or Regulation, any enactment- 
may be cited by reference to the title or short title (if any) conferred thereon or 
by reference to the number and year thereof, and any provision in an enact¬ 
ment may be cited by reference to the section or sub-section of the enactment 
in which the provision is contained. 

(2) In this Act and in any ’[Central Act] or Regulation made after the 
commencement of this Act, a description or citation of a portion of another 
enactment shall, unless a different intention appears, be construed as including 
the word, section or other part mentioned or referred to as forming the begin¬ 
ning and as forming the end of the portion comprised in the description or 
citation. ^ 


29. The provisions of this Act respecting the construction of Acts, Regula- 

Saving for previous enact- ‘’f 

merits, rules and by-laws. ^ affect the construction of any 

Act, Regulation, rule or bye-law made before the com- 


LEG. REF, 

»Substituted by A.O., 1937. 

NOTES. 

carl be inflicted for the same act, thoug 
under two enactments. 76 I.C. 689=25 Cr 
L.J. 225. See also 33 Bom.L.R. 648=19: 

53 A. 642; 1941 M. W. 

765 (conviction under S. 352, Penal Code an 
b* 3 (12) of Madras Town Nuisances Act) 
But the Court can impose a sentence c 
imprisonment in default of payment of fir 
imposed for breach of a statuiory rule ' 
C. 1293 35 C.W.N. 865. Where a speci; 
ei^ctment deals with an offence similar to tl 
offence which is dealt with by a gener; 
enactment it does not follow that the prov 
sions of the general enactment are repealc 
to that extent. ISCr.L.J. 992=42 I.C.’60 
Ihe prosecution in such a case may 1 
under either but not both of those enac 

m^ts. 42 I.C. 608 (22 C. 131 at 139, Dist. 
Where a person illegally sold a certa 
quanuty of opium and retained possessic 
of the residue after the sale, separa 
sent^ces for possession and sale und. 
the Opium Act and the Bihar and Orisi 
Incise Act do not contravene S 26 ( 
the Act. 44 I.C. 974=3 P.LJ. 433, Whe 
one Act constitutes two offences, separa 
punishment for each offence can be inflicU 
only if both offences are against tl 

tion has no application if the offences are di 
tinct. 138 I.C. 491=1932 M. 537. Whi 


the petitioner has been convicted for disobey¬ 
ing a previous notice to produce a child for 
vaccination, he cannot once more be convic¬ 
ted on the same facts under the same sub¬ 
section for failure to comply with a second 
notice to discontinue his breach of the pre¬ 
vious notice. 131 I.C. 156=1931 Mad. 181 
—60 M.L.J. 299. Offence falling under 
S. 24 of Cattle Trespass Act, 1871, and also 
under S. 380, I.P. Code—Procedure. Set 
1930 AI.W.N. 529=1931 M. 18. 

Sec. 27.—C/. S. 26 of the Interpretation 
Act, 1889 ( 52 and 53, Vic., c. 63). See 24 
I.C. 437=16 Bom.L.R. 204. 

Presumption regarding Letter sent by 
Post.— S. 63, Income-tax Act is to be read 
along with S. 27, General Clauses Act. The 
words “unless the contrary is proved" in 
S. 27 refer both to the service and the time. 
Consequently, when a notice has been posted 
properly addressed and pre-paid in a register 
cover, the presumption raised even as re¬ 
gards the service is not conclusive but is 
rebuttable. 54 All. 548=1932 A.L.J. 409 
=1932 All. 374. 

Sec. 28.—C/. Sec. 35 of the Interpre¬ 
tation Act, 1889 (52 & 53 Viet., c. 63. Sh^ 

title has been conferred on the UnrepeaW 
General Acts of the Governor-General >n 
Council which had previously no short title 
—See The Indian Short Titles Act (XIV of 
1897). 

Sec. 29.—C/. S, 40 of the IntcrpretaUon 

Act, 1889 (52 and 53 Viet* c. 63). 
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mencement of this Act, Regulation,, rule or by-law made after the com¬ 
mencement of this Act. 

‘ i 

^[30. In this Act, the expression ^[“Central Act”] whereever it occurs, 

except in section 5, and the word ‘Act’ in clauses (9), 
Application of Act to (12), (38), (48) and 50 of section 3 and in section 
Ordinances. 25 shall be deemed to include an Ordinance made and 

promulgated by the Governor-General under section 23 of the Indian Councils 
Act, 1861] [or section 72 of the Government of India Act, 1915] ^'[or section 
42 or section 43 of the Government of India Act, 1935]^ 

-"30-A. [* * * *]. Rep. byA.O. 1937. 

"31. [* * * * * *]. Rep. by A.O. 1937. 

THE GENEVA CONVENTION IMPLEMENTING ACT, 

(XIV OF 1936). 

[27th October, 1936. 

An Act to implement Article 28 of the Geneva Convention of the 

27th day of July, 1929. 

Whereas India was a signatory to the International Convention for the 
Amelioration of the Conditions of the Wounded and Sick in Armies in the 
Field, drawn up in Geneva and dated the 27th day of July, 1929; 

' And whereas it is necessary to provide for the discharge of the obliga¬ 
tions imposed by Article 28 of that Convention in so far as provision has not 
been m'ade by the Geneva Convention Act, 1911; 

It is hereby ehacted as follows 

1. (1) This Act may be called The Geneva 

Short title and extent. CONVENTION IMPLEMENTING ACT, 1936. 

(2) It" extends to the whole of British India, including British Baluchis¬ 
tan and the Sonthal Parganas. 

2. No person shall use for the purposes of his trade or business or for 

any other purpose whatsoever any sign constituting 
a colourable imitation of the heraldic emblem of the 
red cross on a white ground formed by reversing the 
federal colours of Switzerland. 

3 No person shall use for the purposes of his trade or business the 

^ heraldic emblem of the white cross on a fed 

Prohibition of use o being the federal colours of Switzerland, or 

Sound or imitations any sign constituting a colourable imitation of that 
[hereof. heraldic emblem. 

4 Anv person contravening the provisions of S. 2 or S. 3 shall be punish- 

^ ^ able with fine which may extend to fifty rupees, and 

when such contravention is committed by a company, 
association or body of individuals, then, without pre- 

. fLp linhilitv of such company, association or body, every member there- 

judice to the oartv to the contravention shall be liable to the like 

of who is knowingly a pariy tu 

4 

rriminal Court shall take cognizance of any offence punishable 

LLT-- S. 6 is applicable to case where a previous 

b, AC, XVII 


Prohibition of use of imi¬ 
tations of emblem of Fed 
Cross on white ground. 


penalty 

5. No 


1 This section was m 

Substituted Avii If 19U. 

3 Inserted by Act ^ f 1917. 

< Inserted by Act AAt 

Secs. 30 doubt the General 

hary Ordinances. , --jy he apphcable to 

Clauses of 1932, but 

the tW 9 Ordinances 


Ordinance has been “repealed” by a subse¬ 
quent Ordinance or by a subsequent Act and 
would not necessarily apply to a case where 
a temporary Ordinance automatically expir¬ 
ed after the period, during which it, is in 
operation is over. ^ Hence although S, 30 
makes the Act applicable to the Ordinances, 
S. 6 has no application to such teinporaiV. 
Ordinances. (1933 Cal. 280, Dist.) 145 I Q 
683=34 Cr. L. J, 1030=1933 A. L. J. 875 
=A.LR. 1933 All. 669 (F.B.), 
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Previous sanction for under this Act except with the previous sanction of 
prosecution. the [Central Government] *]. 

6. Nothing in the foregoing sections shall affect the right of any person, 

to continue to use for a period of two years from the 
Saving. commencement of this Act any sign or emblem which 

it was not unlawful for him to use at the commence¬ 
ment of this Act. 


THE GOVERNMENT BUILDINGS ACT (IV OF 1899).2 

[Sec. 1 Rep. in pt. Act X of 1914; Am. Act, XXXVIII of 1920; Declared in force 
in the Sonthal Parganas Reg. Ill of 1872, Sec. 3 as amended by Reg. Ill 
of 1899, Sec. 3; Declared in force in British Baluchistan Reg. II of 1913, 
Sec. 3.] 

PREFATORY NOTE.—The provisions of the various Acts in force regarding the 
regulation of buildings in municipalities rest in the main on the necessity for controlling 
buildings and the maintenance of buildings with due regard to engineering and sanitary 
exigencies; and the powers conferred upon Municipal Committees with the object in the 
several Municipal Ads are wide, and more or less absolute. It has been on several occa¬ 
sions represented to the Government of India that in the case of Government buildings the 
necessity does not exist, as the requirement:) in question are secured by departmental regu¬ 
lations and the advice of the experts who arc employed by the State for the proper execu¬ 
tion and supervision of public works. Moreover, as regards works relating to imperial 
defence, it is evident that, if direct control is to be effectively exercised by Municipal Com¬ 
mittees, the power of inspection must extend to the examination, on demand, of plans and 
records, which may be of a strictly confidential character, and this examination, is inconsis¬ 
tent with the secrecy which, for obvious reasons, is essential in these matters. It will be 
generally admitted that the Government cannot permit its designs for the improvement of 
its coast batteries, magazines, or arsenals to become practically public jproperty, merely 
because such designs have to be carried out within a municipal area in which the local law 
requires their submission to the municipal authorities and admits of extraneous, and it may. 
be, arbitrary interference with them. 

The object of this Bill is therefore to exempt from such regulations all buildinp 
which are situate within municipalities or which are to be erected upon land which is tne 
property or in the occupation of the Government. The Government of India have, however, 
no desire to ignore the internal arrangements and general administration of munici¬ 
palities. On the contrary they consider it incumbent on the administration to frame its 
projects with full consideration for the general plans of any municipal body concerned: 
and they consider it reasonable and right that municipal bodies should have opportunities 
of criticising such projects but the final judgment on objects and suggestions must rest 
with the Local Government which has undertaken them, and not with a Municipal 
which is itself under the control of the Local Government. It is proposed in the Billt 
therefore, to provide that reasonable notice of any work, which, if it is intended by the 
Government to undertake, shall be given to the municipality concerned, that the Munici¬ 
pal Committee shall be permitted, subject to suitable safeguards, to inspect the land ana 
the plans; that any representation such municipal committee may think fit to make with 
reference thereto shall be received and considered by the Local Government; that the work 
shall be executed in strict accordance with the orders passed by the Local Government on 
such a representation, and that every order so passed shall be liable, in the last resort, to 
revision, by the Governor-General in Council. (5ce Statement of Objects and Reasons,/ 


[ird February, 1899 . 

An Act to provide for the exemption from the operation of municipal building 
laws of certain buildings and lands zuhich are the property, or in tjve occu¬ 
pation, of the Government and situate within the limits of a municipality* 

Whereas it is expedient to provide for the exemption from the operation 
of municipal building laws, of certain buildings and lands which are the proper- 


LEG. REF. 

1 The words “or the Local Government 
omitted by the A.O., 1937. 
iFor Statement of Objects and Reasons, 


see Gazette of Indisu 1896^ P* 

for Report of the Select Conainittec, 
ibid., 1899, Pt. V, p. 15; and for Proc^- 
ings in Council, see ibid,, 1899| Pt» VHf 



S. 4] 


4 

The Government Buildings Act, (IV of 1899). 


2741 


Exemption of certain Go¬ 
vernment buildings from 
municipal laws to regulate 
the erection, etc., of build¬ 
ings within municipalities. 


ty, or m the occupation, of the Government and situate Vi^ithin the limits of a 
municipality; It is hereby enacted as follows:— 

Short title, extent and 1. (1) This Act may be called The Govern- 

commencement. MENT Buildings Act, 1899. 

(2) It extends to the whole of British India. 

(3) [***]! ^ 

2. In this Act the expression “municipal authority” includes a municipal 

“Municipal authority” de- "SutS bv or .m2 1 municipal commissioners 
fined constituted by, or under the provisions of, any law or 

enactment for the time being in force. 

3. Nothing contained in any law or enactment for the time being in force 

to regulate the erection, re-erection, construction, 
alteration, or maintenance of buildings within the 
limits of any municipality shall apply to any building 
used or required for the public service or for any 
public purpose, which is the property, or in the occu¬ 
pation of the Crown] or which is to be erected 

on land which is the property, or in the occupation, of the ^[Crown] : 

Provided that, where the erection, re-erection, construction or material 
structural alteration of any such building as aforesaid (not being a building 
connected with Imperial defence, or a building the plan or construction of which 
ought, in the opinion of the Government ®[concerned], to be treated as confi¬ 
dential or secret) is contemplated, reasonable notice of the proposed work shall 
be given to the municipal authority before it is commenced. 

4. (1) In the case of any such building as is mentioned in the last preced¬ 
ing section (not being a building connected with 
Imperial defence or a building the plan or construc¬ 
tion of which ought, in the opinion of the Government 
’[concerned], to be treated as confidential or secret), 
the municipal authority, or any person authorized by 
it in this behalf, may, with the permission of the 

Provincial Government previously obtained, but not otherwise, and subject to 
any restrictions or conditions which may, by general or special order, be imposed 
by the Provincial Government, inspect the land and building and all plans 
connected with its erection, re-erection, construction or material structural altera¬ 
tion, as the case may be, and may submit to the Provincial Government a state¬ 
ment in writing of any objections or suggestions which such municipal authority 
may deem fit to make with reference to such erection, re-erection, construction or 

material structural alteration. 

(2) Every objection or suggestion submitted as aforesaid shall be con¬ 
sidered bv the Provincial Government, which shall, after such investigation 
Gf anvl as it shall think advisable, pass-orders thereon, and the building referred 
to therein shall be erected, re-erected, constructed, or altered, as the case may 

be, in accordance with such orders: _ . ' . 

anv such°objection or suggestion as aforesaid, it shall give its reasons for so 
doing inwritin^_^^^^ Goz/ernweMt of India (Adaptation, of Indian Lam) 

Order, 1937.] 

I 

. 20 * Tht Art has been deela- 


Objections or suggestions 
as to erection, etc., of cer¬ 
tain Government buildings 
within municipalities how 
to be made and dealt with. 


thal Parganas Justice and Laws Regulation 
III of 1899, Ben. Code. ’ 

iRep. by Act X of 1914. Sch. II 
2 Substituted by A.0.; 1937. - 

* Inserted by A.G.,’1937/ - p . 
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THE GOVERNMENT MANAGEMENT OF PRIVATE ESTATES 

ACT (X OF 1892).! 


Year 

1 

Vo. ' 

Short title 

Amendments. 

1892 

X 

The Government Afanaecment 
of Private Estates .Ach 18^2 

1 

1 

► 

Repp^led in part. XIIT of 1898, S. 18* 

X of 1914. 


Sf.ction.«;. 

1. Title, extent and cominencenicnt. 
Definitions. 

Power to levy rate. 

Power to levy special charjrcs. 
Saving as to special expenditure. 


2 . 

3. 

4. 

5. 


CONTENTS. 

Sfctions. 

6. Validation of levy of past rates. 

7. Power*; to make rules. 

8. Exemption from jurisdiction of 
Courts. 

9. [Repealed by Act X of 1914.] 

[2Sth October, 1892. 

Ati Act to prnznde for the levy of a rate on prkmte estates under the manage¬ 
ment of the Government to meet the cost of snperznsion and management. 

Wttf.rfas it is experlient to provide for the levy of a rate on private 
estates under the manag^ement of the Government to cover the cost of all Govern¬ 
ment establishments in so far as they are employed in the supervision and manapfe-^ 
ment of such estates, other than establishments speciallv entertained for any 
particular estate or ^roup of estates, and to meet all contingent expenditure in¬ 
curred bv the Government in connection with such supervision and management; 
it is hereby enacted as follows:— 

1. ri) This Act may he called Thf Govf.rn- 

it e anc extent. atfnt M^NA^:FMFNT of Prtvatf, Estatf.s Act, 1892. 

(2) Tt extends to the whole of British India, inclusive of * ] 

British Baluchistan;® f*] 

. f3) [Repealed by Act X of \9U.] 

2. In this Act. unless there is something repug¬ 
nant in the subject or context,—■ 

(1) ''immovable propertv” includes land, buildings, hereditary allow*- 
ances, rights to ways, lights, ferries, fisheries or anv other benefit to arise out 
of land, and things attached to the earth or permanently fastened to anything 
which is attached to the earth hut not standing timber, growing crops or grass; 

(2) “gross • income” includes all receipts of every kind in produce or 
cash, except money borrowed, recoveries of principal and the proceeds of sale 
of immovable propertv or of movable propertv properly classed as capital; and 

r3) “private estates under the Government management” include-r- .. 

(a) estates under the Court of Wards; - 

(b) encumbered estates under Government management; 

fc'l estates attached for default of payment of Government revenue: 

(d) minor’s estates placed under the guardianship of a revenue-ofneer 

of the Government hv a Civil Court; 


Definitions. 


LEG. REF. 

^ For Statement of Ohiects and Reasons, 
see Gazette of India; 1892, Pt, V. p. 14; 
for. ..Recort of the Select Committee, see 
1892, Pt. V, p. 69 and for Proceedings 
in-Councri, see fNrf;.1892, Pt. VI, p. 73. 

^he Act has been ' “'declared in force in 
Upper. .Burma (except the Shan StateO ■ by 
the Burma LaAVs Act; 1898- (XdTT of 1?^98V, 
the First ScT&?Uile€nd.S:.:4:-Bnr;r.C«de. 
The Act has been declared in force in the 


Sonthal Parganas by the Sonthal 
Settlement Regulation, 1872 (IJI 
S, 3, as amended by the Sonthal 
Justice and Laws Regulation, (HI 

S. 3. Bengal Code, VoL Iv' re- 

2 The words “Upper Burma and were re 

pealed by the Burma Laws* Act -- 

1898>, Bur. Code. ^ ,-X 

3 The word “and” omitted- by. Act rA . 

1914. * ■ - • *' t 


*s • 


Power to levy rate. 
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(^) estates managed by a Collector in pursuance of any order made 
under the Code of Civil Procedure; and 

(/) all other estates made over to, or taken under the management of, a 
revenue-officer of the Government as such under any law for the time being in 
force or in virtue of any agreement. 

3. It shall be lawful, for the Provincial Go¬ 
vernment 

(1) to levy on all private estates under Government management a rate, 
not pceeding five per cent, on the gross income, calculated, as nearly as may be 
possible, to cover— 

(a) the cost of all Government establishments in so far as they may be 
employed in the supervision or management of such estates other than establish¬ 
ments specially entertained for the supervision or management of any particular 
estate or group of estates, and 

(&) all contingent expenditure incurred in consequence of such super¬ 
vision or management; 

(2) from time to time to vary such rate; and 

(3) to reduce or remit such rate in any special case or cases as may be 
equitable: 

Provided that, in deciding the amount of the rate to be levied under this 
Act on anv particular estate or group of estates, the Provincial Government 
shall consider the expenditure incurred on special establishments for such estate 
or estates. 

4. In cases where an officer of the Government is employed to give legal 

advice or to audit accounts on behalf of anv estate, 
Power to levy special ^he Provincial Government, if it considers the 
charges. services rendered to be of a special nature, may, in its 

discretion, direct a special charge to be made against that estate on account of 
such services, irrespective of the rate leviable under the last foregoing section. 

5. Nothing in this Act shall apply to the cost of 
establishments specially entertained or to expenditure 
of any description specially incurred in respect of any 
particular estate or estates. 

6. All rates for general supervision or manage¬ 
ment levied by any Provincial Government before the 
commencement of this Act shall be deemed to have 
been levied under this Act. 

7 The ^Provincial Government may make any rules^ and issue any orders, 

* which may be necessary for carrying this Act into 

Powers to make rules. effect, and which are consistent therewith. 

Q \7Jhpre anv Government establishment is employed in such supervision 

^ as aforesaid, the Provincial Government shall be the 

sole judge of the cost attributable to such employ¬ 
ment, and its decision thereon shall not be questioned 
in any Court of law or otherwise. 

Peoeal \Repe led by the Repeal ing and Amending Act X of 1914 .) 

---leg rep & O., and for other Provinces, their res- 

fjeTolewK.Restate,... (Cent. 

Prov. R. and O. (L'St)- 
. . 2 For instances of North- 

powers conferred, by - Gazette, 1893, 


Saving as to special ex¬ 
penditure. 


Validation of levy of past 
rates. 


Exemption from juris 
diction of Courts. 


9. 


& o., 

pective Local Rules and Orders. S. 17 of 
the Court of Wards Act, 1879, (passed by 
the Lieutenant-Governor of Bengal in 
Council), and so much of Act III of 1881 

also passed by the Lieutenant-Governor of 
Bengal in Council) as^relates to S: 17 of 
the said Court of ' Wards Act, 1879, are 
. hereby.r 
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THE GOVERNMENT OF INDIA ACT, 1919. 

(9 & 10, Geo. V, Ch. 101.) - . 

[23rd December, 1919. 

An Act to wake further proi'lsion 7vith respect to the Concernment of India. 

* ^ 

V^nr RFAS it is the fleclnrcd poliev of Parliament to provide for the increas- 

* association of Indians in every branch of Indian 
administration, and for the general development of 
self-governing institutions, with a view to the progressive realization of responsi¬ 
ble government in British India as an integral part of the Empire: 

And V fii ri'as fjrogrcss in gi^'ing effect to this policy can only be achieved 
hv successive stages, and it is expedient that substantial steps in this direction 
should now be taken : 


Preamble. 


NOTFS. 

Tbe Preamble to tbc Government of India 
Art. 1010. left nnrenealed by tbe Go¬ 

vernment of India Act. 103.S (see S. 321). 

The Art of 103S. ba<; not, unlike the Act 
of 1010 a preamble indiratinc the intentions 
of Parliament in enartinjr this measure. 
Indian opinion keenly desired the insertion 
in tbc Act of some provision indiratintr tbe 
goal of India as the attainment of Domi¬ 
nion Status. Put perhaps for reasons ex¬ 
plained b\- Lord Peel in the Hotise of Lords, 
His Maicstv’s Government were against the 
proposal. Lord Peel stated: 

“T believe that if. following the request 
of many Indian leaders, von had put in 
the sacred words Dnvvuinn Status, yoti 
would have had a considerable amount of 
onthnsiasm. hut, apart from the fact that 
from the draftsman’s point of view the 
phrase is not artistic, the words, while rous¬ 
ing feelings of satisfaction in political 
India, might also give rise to misunder¬ 
standing. Although the Indians may he 
emotional, and may respond to good will 
on otir part, there are among them extremely 
acute and able lawyers. If you put this 
phrase in the Bill, those men would be con¬ 
stantly comparing the provisions of the 
Bill with the Constitutions of the self-go¬ 
verning Dominions and would draw most 
unfavourable comparisons between the 
powers granted to India and tliose enjoyed 
by tlic Dominions. The result—and a very 
dangerous result—would be that they 
would be led to charge us with that most 
terrible of all accusations, breach of faith, 
if we put tlie phrase into the Bill s\ith- 
otit perhaps fully appreciating all the de¬ 
ductions and inferences which could he 
drawn from it.” (Par. Deb. 77. L. VoL 
^7. Col. 601). 

The only concession that the Government 
were prepared to make was to retain, un- 
repealcd the Preamble to the Art of 1919 
—notwithstanding that the Preamble therein 
referred to British India alone whereas 
this Act comprehends the Indian States in 
a Federation. 

Interpretation of Act—Principles— 
DutV Of Court.—T he constitution is not 
to be construed in any narrow or pc<lantic 
sense, and the Court will have regard to the 


fact that the subject-matter of the inter¬ 
pretation is a constitution—a mechanism 
under which laws are to be made and not 
a mere Act which declares what the Law 
shall be. 1939 F.C.R. 18=43 C.W.N. 
fF.C.R.) 1=49 L.W. 36=1939 F.C. 1= 
19.39 M.L.J. (Supp.) 1. 

Interpret.ation of Act—White paper 
and Report of Joint Select Committee.— 
Gnvyer, C.J. and Jayakar, J, The prop©- 
<;als for Indian Constitutional Reforms 
known as the White Paper and Report ef 
the Joint Select Committee thereon are 
historical facts and their relation to the 
constitution Act is a matter of common 
knowledge to which the Court is entitled 
to refer. (1939) 1 M. L. T. Sup. 1. 

Cnvver, C.J., (Uid Stilaiman. J. The Le¬ 
gislative practice in India preceding the 
Gon<;titution Act may be looked into, for 
Parliament must surely be presumed to 
liave that in mind, and unless the context 
otherwise clearly requires not to have.con¬ 
ferred a legislative power in a sense not 
understood bv those to whom the Act was 
to apply. 1939 F.C.R. 18=43 C.W.N. (F. 
C.R.) 1 = 1039 (F.C.) 1=(1939) M.LJ. 
(Supp.) 1. The ministers of a province 
are not subordinate officers to the Gover¬ 
nor within the meaning of the Government 

of India Act. T.L.R. (1939) 2 
43 C.W.N. 950=1939 Cal. 529 (S. B.). 
In the Constitution Act of India there is-no 
statutory bar by which taxing clauses are 
forbidden from being introduced 
surcs dealing with other subjects. 1942 A. 

L.L 112=1942 O.A. (Supp.) 94. 

The reasons which led the 
support the saving of the preamble , 
1919 Act frotn the repeal of it was thus 

explained in Parliament. . , 

‘■The value of this Wnvern- 

does express in terms to which the y 

nicnt to-dav still adhere, the int^ | . 

policy of Parliament with regard to in 

progressive realisation of 

vernment in British India as an „ . 

p.irt of the Empire”. (Par!. Deb., Vol. 

300, Col. 1364) . , „ as 

"We desire to preserve the 

a record of the intentions of ^ Jn- 

not the intentions of a party^or .intefr 
dividual or of a Minister, but tfic mten- 



The Government of India Act, 1935. 
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And whereas the time and manner of each advance can be determined 
only by Parliament, upon whom responsibility lies for the welfare and advance¬ 
ment of the Indian peoples: 

And whereas the action of Parliament in such matters must be guided 
by the co-operation received from those on whom new opportunities of service 
will be conferred, and bv the extent to which it is found that confidence can be 

reposed in their sense of responsibility: 

And whereas concurrently with the gradual development of self-govern¬ 
ing institutions in the Provinces of India it is expedient to give to those Pro¬ 
vinces in provincial matters the largest measure of independence of the Govern¬ 
ment of India, which is compatible with the due discharge by the latter of its 

own responsibilities: i . , 

Be it therefore enacted bv the King’s Most Excellent Majesty by and with 
the advice and consent of the Lords Spiritual and Temporal and Commons, in 
this present Parliament assembled, and by the authority of the same, as follows:— 

^ ^ ♦ 

♦ ♦ • f m % 


THE GOVERNMENT OF INDIA ACT, 1935. 

(26 Geo V, Ch. 2.) (Extracts.) 

PART III. . . 

CHAPTER IV. 

* 

\J\T B. _Sections 88, 89 and 90 amended by 3 and 4, Geo. VI, Ch. 5, see $, 4, 

cited, fw/ra.j 

Legislative Powers of Governor. ■ 

88 (1) If at any time when the Legislature of a Province is not in ses¬ 

sion the Governor is satisfied ' that circumstances 
Power of Governor to exist which render it necessary for him to take imme- 
promulgate ordinances dur- action, he may promulgate such ordinances as 

ing recess of Legis ature. circumstances appear to him to require: 


notes. 

tions of Parliament and, therefore of the 
great English people with regard to the 

future of India. 

Sec 88: Ordinances during Kecess. 
Dealing with the Ordinances under this sec¬ 
tion it was said: “We are dealing with ordi¬ 
nances made upon the advice of Ministers. 
They are ordinances made m the field of spe- 
dal responsibilitv by the Governor which are 
the kind of Ordinances that would be made 

89‘ Governor's Ordinance. 
Secs. 88, oy. . ggjg judge as 

The Governor-Gen powers and he 

regards the exerci e of his^^pow^ 

is not bound ‘o ^ ^^ch as the Crimi- 
mulgating an J ^ct of 1935, which 

nal Law ated becomes a lawful 

when onee^ ^^llic 1938) 2 M. L. J. 


i3, . , OF Burma Act.—T he 

,?8“wirnS 

C. C. M.— 344 


ces in fact existed which rendered immie- 
diate action necessary before the promul¬ 
gation of an ordinance. That' is for the 
Governor to decide. The Court diould not 
assurhe the burden of deciding* for what 
purpose the action was necessary. Where 
in an ordinance the purpose' is expressed to 
be that of enabling the Governor satisfac¬ 
torily to discharge certain ' functions the 
Governor is the only judge of that. 1941 
Rang.L.R. 101=193 LC. 114=fl941- Rang. 
49. An ordinance duly promulgated Las 
the same force and effect as an Act of the 
Legislature. 1941'Rang. L. R.- 101:sri94l 
Rang. 49. " . 

Ordinance — Promulgation' — DAmr^ 
Promulgation of an ordinance without doubt 
connotes the fact of making the public aware 
of the existence of the new law. Promul¬ 
gation of a new law takes place through the 
medium of the Official Gazette. It-is wrong 
for the notifications which appear . ia the 
Gazette when an ordinance is first published 
therein to say, as they do: “The Governor 
has promulgated the following ordinance”; 
they should say “The Governor hereby pro¬ 
mulgates the following ordinances.” An 
ordinance therefore is promulgated on the 
date on which it is published in the Gazette. 
193 LC. 91=1941 Rang. 5. 

Ordinances —^PIiomulgation-— Publica¬ 
tion — . Relation ::between>—P ronaulga- 
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Frovirler? that the Governor— 

(a) shnh exorcise his individual judement as respects the promulgation 
of anv ordinnnre under this section, if a Rill containing the same provisions 
vould unflcr tlu’< Act ha^■e required his or the Governor-Generars previous sanc¬ 
tion to the introduction thereof into the T^egislature; and 

(h) shall not v. ithout instructions from the Governor-General, acting in 
his discretion, promuleafe anv such ordinance, if a Rill containing the same pro¬ 
visions would under this Act have rcf|uired the Governor-General’s previous sanc¬ 
tion for the introduction thereof into the legislature, or if he would have deemed 
it nccessan- to reserve a Rill containing the same provisions for the consideration 
of the Governor-General. 

(2) An ordinance promnignted under this section shall have the same 
force and effect as an Art of the Provincial T.egislature assented to by the Go¬ 
vernor. but everv such ordinance— 

(a) shall he laid before the Pro\’inclal T.egislature and shall cease to 
operate at the expiration of six weeks from the reassembly of the Legislature 
or, if a resolution disapproving it is passed hv the T.egislative Assemblv and 
agreed to bv the T.egislative Council, if anv, upon the passing of the resolution 
or, as the case mav he. on the resolution being agreed to hv the Council: 


NOTFS. 

tion and riihhVadnn in tTic Official Onzettc 
are not svnonvmoiis. Th^re is a distinc- 
fion hf'tween the two. PiihUcation in the 
Official nazf'ttc is not sttie ot<o of pro- 
mnleafion. thoneh it is a rorord that pro- 
muleation has taken plac'^ and a means of 
annonneinR- the fact to the widest nossihlr 
circle of individuals. Roadine of an ordi¬ 
nance hv the speaker to the Hmisc of Re- 
precenfatives i<s snfficiont nromnisration. 

1041 Rang.T,.R. 101=193 T.C. 114=1041 
Rang. 49. 

OpOTNANCTS—PrPAMRT.F — PrSTRAnTI.TTY. 

It is not legallv necessary that an ordinance 
should have a Preamble setting oiit that the 
Governor is satisfied as required by the 
terms of the section and also the niKposc 
for which the ordinance is promnleated. 
T.egallv all that is noccssarv is that the 
Governor should declare that he promul¬ 
gates the ordinance: hut the adoption of this 
suggestion might make for the better under¬ 
standing bv the public of the reason and 
necessity for the issue of an ordinance. 

1941 Rang.L.R. 101 = 193 T.C. 114=1941 
Rang. 49. 

GoVFR NOR's PO W ERS— COPE OF—o R DIN A N- 

CES—T MPLTCATTON UNDF.RLYiNo. —The Go¬ 
vernor’s functions are capable of being 
exercised in anv of three different ways. 
Some are exercisable in his diserctitm which 
means that he need not ask for the aid or 
advice of his Ministers at all: a second 
group is exercisable, notwithstanding the 
advice of Ministers, in tlie exercise of his 
individual judgment; and a third group is 
exercisable under the guidance of his Minis¬ 
ters.^ Matters which arc said to fall within 
the individual judgment of the Governor 
/sll within the second and third group 
^ccorVlirig to the opinion formed by the 
Governor as to the course which he should 
take. .Where therefore an ordinance issued 
« expressed to be imder the powers con¬ 
ferred-by S. 89 if. is implied that an opi¬ 


nion has been formed bv the Governor and 
an individual judgment has been exercised 
bv him. 1941 Rang.L.R. 101=193 T. C. 
114=1041 Rang. 40, Whether ordinance 
has retrospective operations, see 1941 Rang. 
L.R. 321 = 1931 Rang. 151. 

Idir.H Court, tf can r,o into question as 

TO AN ORPTNANCE RF.TNO WITHIN OR OUTSIDE 
THE POWERS OF THE GOVERNOR.— High CoUft 
is not precluded from enquiring whether an 
ordinance promulgated by the Governor is 
or is not within his powers. The Court 
can go into the question whether any provi¬ 
sion or an ordinance promulgated is or is 
not void, on the ground that such provi¬ 
sion. if it had been enacted in an Act of 
the T-cgisIature would not have been valid. 
103 T.C. 91 = 1941 Rang. 5. Ordinance- 
Duration—Computation of time. See 1941 
Rang. 49=1941 Rang, L.R. 101. 

The rationale and necessity for the power 
conferred by this section was thus explain¬ 
ed on behalf of the Government to the 
committee of the House of Commons. ^ 

“This Bill sets up substantially Provincial 
autonomy, and the administration is carried 
on by Ministers. The Committee has 
already passed a clause which places on the 
Governor certain special responsibilities^ 
Obviously, you cannot place special *’®?P®*J?** 
bilitics on a man unless you *5® 

means of fulfilling those responsibilities, o 
far as executive action is concerned, ana 
any executive action taken is his 
can, of course, act in his individual jud^ 
incnt or discretion if the Bill empowers n 
to do so, but. obviously also, if you look a 

the special responsibilities 

occasions may arise where, in order to 

those responsibilities, it is 

to proceed by ordinance. 

everyone on the Committee, t-.,* 

sits.'and whatever his general about 

democracy, must agree that, *--*4 

these special responsibilities areAo OC.P . 
on the Governor, it . is quite, dear. tbat.. 4n 
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4 

Power of Governor to 
promiilgate ordinances at 
any time with respect to 
certain subjects. 


provisions of this Act relating to the power 
of His Majesty to disallow Acts as if it were an Act of the Provincial Legisla¬ 
ture assented to by the Governor; and ^ 

' (c) may be withdrawn at any time by the Governor. 

(3) If and so far as an ordinance under this section makes any provision 
which would not be valid if enacted in an Act of the Provincial Legislature as¬ 
sented to by the Governor, it shall be void. 

89. (1) If at any time the Governor of a Province is satisfied that circum¬ 

stances exist which render it necessary for him to 
take immediate action for the purpose of enabling 
him satisfactorily to discharge his functions in so far 
as he is by or under this Act required in the exercise 
thereof to act, in- his discretion, or to exercise his indi¬ 
vidual judgment, he may promulgate such ordinances as in his opinion the tir- 
cumstances of the case require. 

(2) An ordinance promulgated under this section shall continue in 
operation for such period not exceeding six months as may be specified therein, 
but may by a subsequent ordinance be extended for a further period not exceeding 
six months. 

(3) An ordinance promulgated under this section shall have the same 
force and effect as an Act of the Provincial Legislature assented to by the Goverr 
nor, but every such ordinance— 

(a) shall be subject to the provisions of this Act relating to the power 
of His Majesty to disallow Acts as if it were an Act of the Provincial Legislature; 

(b) may be withdrawn at any time by the Governor; and 

(c) if it is an ordinance extending a previous ordinance for a further 
period, shall be communicated forthwith through the Governor-General to the 
Secretarv of State and shall be laid by him before each House of Parliament; 

(4) If and so far as an ordinance under this section makes any provision 
which would not be valid if enacted in an Act of the Provincial Legislature, it 

shall be void: . . . 

■ ■ Provided that for the purposes of the provisions of this Act relating tp the 

effect of an Act of a Provincial'Legislature which is repugnant to an Act of the 
Federal Legislature, an ordinance promulgated under this section shall be deemed 
to be an Act of the Provincial Legislature which has been reserved for the consi¬ 
deration of the Governor-General and assented to by him.^ 

(5) The functions of the Governor under this section shall be exercis^ 

bv him in his discretion but he shall not exercise any of his powers thereunder 
except with the concurrence of the Governor-General in his discretion: . . . . 


NOTES. 

rder to fulfil them, it may be necessary for 
to oroceed by Ordinance. Therefore, 

‘g'paTsed Claus^ 52 ^ 

yovincial Governors needed for any 

■ any such had to be passed by 

irticular-Province, jt had ro 

le .Governor-Gene^. . all or. 

.Sec. V.39J«In the event of a 

’e^kdowJ"? the constitutional machmery. 


the Governor is not hound to take over the 
whole Government of the Province and ad¬ 
minister it himself on his own undivided 
responsibility. The intention is to provide 
also for the possibility of a partial break¬ 
down and to enable the Governor to take 
over part only of the machinery of Gov^ 
ernment, leaving the remainder to function 
according to the ordinary law. Thus the 
Governor might, if the breakdown'were in 
the legislative machmery of the Frpyinqe 
alone, stHl. carry on the Government with 
the aid qf his Ministers, if they were willing 
to support him ; we are speaking 'of course 

of such a case as the refusal of-the Legis- 

-lature to function .at all, and not merely of 
lesser conflicts .or disputes betw'een' if Vnd 


• •• •• 
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Providcfl that, if it appears to the Governor that it is impracticable to ob¬ 
tain in time the concurrence of the Governor-General, he may promulgate an 
ordinance without the concurrence of the Governor-General, but in that case the 
Governor-General in his discretion may direct the Governor to withdraw the 
ordinance and the ordinance shall be withdrawn accordingly. 

Jfr * ♦ * 


Power of Ciovernor 
certain circumstances 
enact Acts. 


in 

to 


90. fn Tf at any time it appears to the Governor that, for the purpose 

of enabling him satisfactorily to discharge his func- 
tiftns in so far as he is by or under this Act required 
in the exercise thereof to act in his discretion or to 
exercise his individual judgment, it is essential that 
provision should he made by legislation, he may by message to the Chamber or 
Chambers of the T.egislature explain the circumstances which in his opinion render 
legislation essential and cither— 

(a) enact forthwith as a Governor’s Act a Pill containing such provisions 
as he considers necessary : or 

(b) attach to his message a draft of the Pill which he considers neces¬ 


sary. 

(2) Where the Governor takes such action as is mentioned in paragraph 
(h) of the preceding sub-section, he mav. at any time after the expiration of one 
month, enact, as a Governor’s Act. the Pill proposed by him to the Chamber or 
Chambers either in the form of the draft communicated to them, or with such 
amendments as he deems necessary, but before so doing he shall consider any 
address which may have been presented to him within the said period by the 
Chamber or either of the Chambers with reference to the Bill or to amendments 
suggested to he made therein. 

(3) A Governor’s Act shall have the same force and effect, and shall be 
subiect to disallowance in the same manner, ns an Act of the Provincial Leps- 
lature assented to by the Governor and. if and so far as it makes any provision 
which would not be valid if enacted in an Act of that Legislature, shall be void. 

Provided that, for the purposes of the provisions of this Act relating to 
the effect of an Act of a Provincial T.egislature which is repugnant to an Act of 
the Federal T.egislature. a Governor’s Act shall be deemed to he an Act reserved 
for the consideration of -the Governor-General and assented to bv him. 

(4') Fvcrv Governor’s Act shall he communicated forthwith through the 
Governor-General to the Secretary of State and shall be laid by him before each 

House of Parliament. . * 

(S) The functions of the Governor under this section shall be exercisea 

bv him in his discretion, hut he shall not exercise anv of his powers^ thereun er 
except with the concurrence of the Governor-General in his discretion. 


Power of Governor to 
issue Proclamations. 


CHAPTER VT. 

Provisions in casp. op FAii.t^Rp. op Constitutional Machinery. 

93. (1) Tf at any time the Governor of a Province is satisfied that a situa¬ 

tion has arisen in which the government of the Province 
cannot he carried on in accordance with the provisions 

of this Act, he may by Proclamation— 

(a) declare that his functions shall, to such extent as may be speci e 

in the Proclamation, be exercised by him in his discretion; ^ 

(b) assume to himself all or any of the powers vested in or exercisa 

by any Provincial body or authority; . . • 

and any such Proclamation may contain such incidental and consequential pf 
sions as mav appear to him to he necessary or desirable for giving jp 

objects of the Proclamation, including provisions for suspending in . • . ^jy 

part the operation of any provisions of this Act relating to any Provincia / 
or authority: a 
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Provided that nothing in this sub-section shall authorize the Governor 

to assume to himself any of the powers vested in or exercisable by a High Court, 

or to suspend, either in whole or in part, the operation of any provision of this 
Act relating to High Courts. 

(2) Any such Proclamation may be revoked or varied by a subsequent 
Proclamation. 

(3) A Proclamation under this section— 

(a) shall be communicated forthwith to the Secretary of State and shall 
be laid by him before each House of Parliament; 

{b) unless it is a Proclamation revoking a previous Proclamation, shall 
cease to operate at the expiration of six months: 

Provided that, if and so often as a resolution approving the continuance 
in force of such a Proclamation is passed by both Houses of Parliament, the 
Proclamation shall, unless revoked, continue in force for a further period of 
twelve months from the date on which under this sub-section it would otherwise 
have ceased to operate, but no such Proclamation shall in any case remain in 
force for more than three years. 

(4) If the Governor, by a Proclamation under this section, assumes to 
himself any power of the Provincial Legislature to make laws, any law made 
by him in the exercise of that power shall, subject to the terms thereof, continue 
to have effect until two years have elapsed from the date on which the Proclama¬ 
tion ceases to have effect, unless sooner repealed or re-enacted by Act of the 
appropriate Legislature, and any reference in this Act to Provincial Acts, Provin¬ 
cial laws, or Acts or laws of a Provincial Legislature shall be construed as in¬ 
cluding a reference to such a law. 

(5) The functions of the Governor under this section shall be exercised 
by him in his discretion and no Proclamation shall be made by a Governor under 
this section without the concurrence of the Governor-General in his discretion. 


PART V. 
Legislative Powers. 


CHAPTER 1. 

Distribution of Powers. 

99 ('1') Subject to the provisions of this Act, the Federal Legislature may 

• ■ ^ make laws for the whole or any part of British India 

Extent of Federal and Federated State, and a Provincial Legis- 

Provincial laws. lature may make laws for the Province or for any 


part thereof- 

NOTES. . 

•Srr QQ- Scope.—T his secUon defines the 

territorial ^mbit of the powe« on 

the Federal and the Provincial !i-gislaiures as 

also the elasees of perso^ over ^ y 

have legislative 

legislative i'®*® ^ reference to the 

.their competence •aiotion ' 

subject-matter of the ’ Legislature 

secs. “ civil Court^If 

excluding right of r ^ ^ subjecta 

ultra vtres,—A.n Ac 6^^ 

right of r^ort to the ^ g. 32 of 

/vires of the Indi^ ^ n9l5) does not 

the Government of 

affect the an exclusive code 

^ obligation fid provides an^ 222=I.L.B. 

fQT its determmation. 


(1940) Mad. 599=52 L.W. 1=44 C.W.N, 
709=1940 P.C. 105=(1940) 2 M.L,J, 140 
(P.C.). Powers of Provincial Legislature 
—Legislation taking away jurisdiction of 
Cowts. —The Proivinoial Legislatures are 
statutorily sovereign -within tho limits of the 
powers assigned to them. The jurisdietion 
of the Courts is within the province of the 
Provincial Legislature. It follows therefore 
that the Provincial Legislature can take away 
the right of the Courts to try any dispute 
which the Legislature considers it inexpedient 
to be decided by Courts at all. 195 I.C. 17 
=43 P.L.E. 198=1941 Lah. 182 (F.B.). 
Power to afeot prerogative rights of His 
Majesty—Decree or order of Privy Cousunl-^ 
If affected hy Madras Agriculturists* MeUef 
Act—It is a weU-established principle that 
vHthm the limits of subject and area assigns 
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(2) Without prejudice to the generality of the powers conferred, by the 
preceding sub-section, no Federal law shall, on the ground that it would have 
extra-territorial operation, be deemed to be invalid in so far as it applies— , , , 
(a) to British subjects and servants of the Crown in any part of 

India ; or r t j- 

(I?) to Jiritish subjects who are domiciled in any part of India wherever 

they may be; or 

(c) to, or to persons on, ships or aircraft registered in British India or 

any Federated State wherever they may be; or , 

(d) in the case of a law with respect to a matter accepted in the Instru¬ 
ment of Accession of a Federated State as a matter with respect to which the 
Federal Legislature may make laws for that State, to subjects of that State 

wherever they may be; or ; 

(e) in the case of a law for the regulation or discipline of any naval 
military, or air force raised in British India, to members of, and persons attached 
to, employed with or following, that force, wherever they may be. 

100. (1) Notwithstanding anything in the two next succeeding sub¬ 

sections, the Federal Legislature has, and a Provin- 
Subject-matter of Fede- Legislature has not, power to make laws with 

ral and Provincial laws. respect to any of the matters enumerated in List I in 

the Seventh Schedule to this Act (hereinafter called the “Federal Legislative 


List”). 

^ NOTK^. T” 

ed to a legislature by the Imperial Puiiia- 
ment, its powers to make laws aie as supicmo 
and plenary as those of Parliament itself. It 
is clearly competent for the Provincial Legis¬ 
lature to make laws affecting Ilia Majesty’s 
prerogative rights. The legislative autho¬ 
rity conferred by Ss. 99 and 100 of the Gov¬ 
ernment of India Act of 1935 is subject only 
to *‘tho provisions of this Act” and there is 
no provision in the Act which excepts geiio* 
rally the prerogative of the Crown, it is 
therefore within the competence of the legis¬ 
latures of India to make laws derogating 
from the prerogative rights of the Crown 
except of course in so far as such preroga- 
gatives may be comprised in matters specifi¬ 
cally excepted. The preiogative has no con¬ 
cern with the curtailment or modification of 
the rights of parties by a local law, such as 
Madras Act IV of 1938. 54 L.W. 107 — 

1941 M.W.N. 741=1941 Mad. 817=(1941) 

2 M.L.J. 125=LL.K. (1942) Mad. 60. 

Per Gwyer, C.J. and Varad<icharxar^ J .—It 

must inevitably happen from time to time 
that legislation though purporting to deal 
with a subject in one list, touches also on a 
subject in another list, and the different pro¬ 
visions of the enactment may be so closely 
intertwined that blind adherence to a strictly 
verbal interpretation would result in a large 
ixumber of statutes being declared invalid be¬ 
cause the legislature enacting them may ap¬ 
pear to have legislated in a forbidden sphere, 
Hence the rule has been evolved whereby the 
impugned statute is examined to ascertain 
its *‘pith and substance^* or its ‘^true nature 
and character**, for the purpose of determin¬ 
ing whether it is legislation with respect to 
in this list or in that. This rule oi 



interpretation is equally applicable to thd 
Indian Constitution Act, and may be accept¬ 
ed as a guide for the interpretation of the 
Government of India Act. 63 L.W. 109= 
45 O.W.N. (F.B.) 1=1941 F.C. 47= 

(1941) 1 M.L.J. (Supp.) 1. The provi¬ 

sions of the Madras Agriculturists* ReUef 
Act are not invalid even though they may 
affect the rights of parties under the Nego¬ 
tiable Instruments Act. 54 L.W. 677— 
(1941) 2 M.L.J. 808. East India Cwn- 
pany Act (1773), S. 36—Power to legislate 
—If confined to Calcutta.—S, 36 empowered 
the Governor-General in Council to legislate 
not only for the settlement at Fort William 
but also for other factories and places sub¬ 
ordinate or to be subordinate thereto, 2 
Pat. 573=22 Pat.L.T. 863=1941 Pat. 306 


Secs. 100 and 107: Scope and Effei^R 
Though in one aspect and for one pnrpe^ 
subject may be within the powers of the 
^dcrul Parliament, in anotli«r aspwt 

r another purpose it may fall 

Avers of a Provincial Legislature. AW 

adras Agriculturists* Relief ® 

licU relates to **agriculture** a 
rved for the Provincial Legislature, i 
I of List II of Schedule VII of the Govwn- 
mt India Act. The Act relai^ 
iding to agriculturists, and 
g** also is a subject reserved for ProT^ 
jgislature, item 27 of List II of A ^ 
10 only effect of the Act, bo aa 
de Instruments are concerned w t . ^ 
ibility where the maker or endorsw M 
iricuUurist. The Act fc/”? 

e fact that in particular ca^ it 

A . _._s_ #.<n AnntraetS wFWvWW 
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fV ^o^^thstanding anything in the next succeeding sub-section the 
T t Legislature, and, subject to the preceding sub-section, a Provincial 

Us.-;!' ('•'““Lr called “ConcurS 

‘7° P^'^^eding sub-sections, the Provincial Legislature 
has, and the Federal Legislature has not, power to make laws for a Province 

or any part thereof with respect to any of the matters enumerated in List II in 
the said Schedule (hereinafter called the “Provincial Legislative List”) 

(4) The Federal Legislature has power to make laws with respect to 

matters enumerated in the Provincial Legislative List except for a Province or 
any part thereof. 


NOTES. 

by negotiable instruments cannot affect its 
validity. The Madras Agriculturists’ Relief 
Act is therefore intra vires the powers of the 
Provincial Legislature, and not ultra vires on 
the ground that its provisions are repugnant 
to the provisions of the Negotiable Instru¬ 
ments Act, the Usurious Loans Act and the 
Hindu Law as to debts. I.L.R. (1939) 

Mad. 151=2 r. L. J. 39=49 L. W, 

257=1939 Mad. 361= (1931 1 M. 

L.J. 272 (P.B.). If a tax is cover¬ 
ed by the Pederal List (List I of of Seh. 

VII, and not covered by the Provincial List 
(List II of the s-aid Schedule), then the Pro¬ 
vincial Legislature cannot impose such tax 
and it would be invalid. If a tax is covered 
by the Provincial List and not covered by the 
Federal List, then the validity of tax cannot 
be questioned. But if a tax falls within both 
the Lists, then such a tax will be ultra vires 
the Provincial Legislature by reason of the 
non-obstante clause in S. 100 (1) of the Act. 
But it is a fundamental assumption that the 
legislative power of the centre and the-Pro¬ 
vinces could not have been intended to be in 
conflict with one another, and the Court must 
therefore read them together and interpret 
or modify the language in which one is ex¬ 
pressed by the language of the other and 
arrive at a reasonable and practical con- 
fitruction of the language of the section so as 
to reconcile the respective powers they con- 
tain and give effect to aU of them. It is 
only if such a reconciliation should prove im¬ 
possible and only tlien wiU the non-obstante 
clause in S. 100 (1) operate and the Federal 

pow^r prevail, for the clause ought to be re^ 
garded as a last resort. 49 L.W. 36 1939 

F C 1=(1939) M.L.J. Supp. 1. See also 19 
Pat 974=21 Pat.L.T. 740=1940 Pat 99; 20 
Pat 831=1941 561. S. 4 (1) (a) of the 

Madras Prohibition Act is completely ultra 
vires so far as the possession of 
other dangerous drug is concemed. The Pro¬ 
vincial Legislature had no power to repeal the 

“raud%^1^4TuM 

„ade —^/“of Zg— e“ut 
54 L.W, Mad. 533-(mi) 2 M. 


L.J. 41 (P.B.). Under Cl. 31 of the Pro¬ 
vincial Legislative List in the seventh 
^hedule the Provincial Legislature had 
full power to legislate with regard 
to the production, manufacture, pos¬ 
session, transport and sale of intoxi¬ 
cating liquors, while Cl. 19 of the Federal 
List gave the Central Legislature power to 
legislate with regard to import and export 
across frontiers. S. 4 ( 1 ) (a) of the Pro¬ 
hibition Act proMbited inter alia the posses¬ 
sion of intoxicating liquors. Since in the 
present case, which was merely concerned with 
the possession of arrack produced in the 
Madras Presidency there was no question of 
any import or export, the conviction was law- 
ful as the Provincial Legislature had power 
to prohibit the possession of arrack IL R 
(1941) Mad. 701=53 L.W. 615=1941 Mad 
621=(1941) 1 M.L.J. 715. OsZ.-Ia S 
to legislate as to possession of intoxioatina 
liquors must necessarily involve a right to 
prohibit possession. The Provincial Ligisla- 
ture has power so to limit possession, provid-* 
ed that m so doing it does not encroach upon 
the legislative powers of the Central Govern-' 
ments. The Central Legislature is the autho¬ 
rity to legislate in respect of import and ex- 
port of intoxicants across the sea frontier 
of Bombay under item 19 of List I of the 
7th Schedule. The power of the Provincial 
Government to legislate as to possession is 
thus a qualified, and not an absolute power: 
it 18 subject to the rights of the Central 
Government. I.L.K. (1940) Bom. 777=42 
Bom.L.B. 791=1940 Bom. 307 (P.B.). 
S. 3 of the C.P. and Berwr Sales of Motor 
Spvrit and Lubricants Taaatioru Act of 1938 
and all the provisions thereof lewying “a tax 
on the retail sales of motor spirit and lubri¬ 
cants at the rate of five per cent, on the 
value of such sales” is not ultra vires the 
Legislature of the Central Prownces and 
Beiar. It falls under Item 48 of List TT 
Sch VII of the Act as “a tax on the sale Tt 
goods' and IS not covered by Item 45 in 
List I of Sch. VII as a “duty of excise” 

180 I.C. 161=43 C.W.N. (P C B t f-l 
1939 P.C. 1=1939 M.L.J. .(sZa T 
Part VI of the Bombay Finance Hot of 1932 
^ amend^ in 1939, is not ultra Jres tto 
Provincial Government, and the Vrbcm 


•“* •• ,X k ) 
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101 \-othine in this Act shall be construea as empowering the Federal 

Lenders Act does not legislate directly or in¬ 
directly with regard to the conduct of bank¬ 
ing business and is not inapplicabl© to cases 
wliere the creditor is a bank. The mere fact* 
that a decree under execution might in the 
ordinaly course be obtained by a Bank can¬ 
not make the section an enactment relating 
to the conduct of banking business. 20 Pat. 
831=^22 Pat.L.T. 522z:::1941 Pat. 562. See 
aiso 19 Pat. 974^=21 Pat.L.T. 740:=1941 
Pat. 99. S. 23-A (5) of the Bihar Tenancy 
Act. as amended in 1938 deals with a pro¬ 
vincial subject and cannot be held to be 
ultra vires or inoperative by reason of any 
actual or supposed repugnancy to an All- 
India Act, VIZ,, fc>. 37 of the Contract Act. 
199 l.C. 182=1942 P.W.N. 66-23 P.L. 
T. 143. Powers of local legislature to make 
laws — Limits—Old Act .—It is wrong to 
think that sub-S. (3) of S. 80-A of the 
Government of India Act (1919), means that 
if the local legislature of a province has ob¬ 
tained the previous sanction of the Governor- 
General, it can make law& of the kind men¬ 
tioned in els. {a) to (r) of the sub-section 
so as to atfect rights and properties not only 
within the boundaries of the province, but 
also outside those boundaries. The effect of 
sub-y. ( 3 ) is that without the pievious* sanc¬ 
tion of the Governor-General, pr at any rate 
his subsequent assent as mentioned in the pro- 
viso to the sub-section, the local legislature 
of a province cannot validly make any such 
laws oven for its own territories, and the pre¬ 
vious sanction, or the subsequent assent, of 
the Governor-Gcueral in Council only makes 
such laws valid and effcxitive within the terri¬ 
tories of the province. I.L.B. (1938) AH. 
781=1938 A.L.J. 872=1938 AU. 664. 
Order under S. 36, Madras District Munici¬ 
palities Act—Power of Governor to .isflu^ 
GovtTUor and Provincial Government—Differ- 

i^ntiation iSce 1939 Mad. 940—(1939) 
M.L.J. 801=50 L.W. 538. The U.P. Begu- 
larization of Hemissions Act (1938) is not 
ultra viics. I.L.R. (1940 AU. 465=1940 A. 
L.J. 274=1940 AU. 272, S. 10.0—S. 100. 
and Art. 31, List II of the seven^ 

Schedule, Govemmqnt of India . 

Proviuciul Legislatures’ power to legis 
lute with respect to intoxicating liquors, 
Glut is to say, with respect to the ^ 

manufacture, possession, etc., of su^ uq 
The power is not confined to 
gulation or restriction of such 
pi eduction or possession, etc. It is 
Bible to say that prohibiting 
certain forms of intoxicating Uquor P 

c^fied areas is anything more than ^ 

with respect to possession or transport 
such intoxicating liquor in such BxWf 
l.C. 618=21 Pat. 178=1942 

Secs. 101.—The provisions of a. . 
late to the exOTciso of legislative 
and for British India, In the owe ^ W 

Indian States, howovCT, dealt 

T^nwATfl of tho Fedotal legwWtwv 


SOIES. ^ , 

moiabk Property lax imposed by (hat Ad is 
a vaUl tax. It is a tax on lauds and build¬ 
ings, imposed on the owners qua owners, and 
assessefl by a s-oiiiewliat arbitrary but not i»- 
f./uitable ‘standard, wliicli is not dependent 
either on the income of the assessees or on 
the capital value of the prope.ties. It is not- 
a tax upon income. The tax falls 
witliin item 42 of the Provincial 

List. 1. L. K. (1940) Bom. 08 - 

42 Bom.L.K. 10=1940 Bom. Go {h.B.). 
The Madras General Sales Tax Act is not 
ultra vires in so far as it purports to levy 

a tax OIL firs-t sales, that is, sales by the 

manufacturer or producer, bnder the Gov¬ 
ernment of India Act, the I'ederal Legis¬ 
lature has an exclusive power (List I, entry 
Ao. 45 ; to impose duties of e.xcise, and the 
Provincial Legislature an exclusive power 
(List 11, entry No. 48) to impose taxes on 
the sale of goods, and this power extends 
to sales of every kind including first sales. 
Uhe expression “duty of excise” is wide 
enough to include a tax on sales, but wheie 
power is expressly given to anothw autho¬ 
rity to levy a tax on sales, “duty of excise 
must be given a more restricted meaning 
than it might otherwise! bear. A tax levied 
on the first sale of goods must in the nature 
of things be a tax on the sale by the manu¬ 
facturer or producer, but it is levied upon 
him Qoa seller and not qua manufactuie. 
or producer. If a taxpayer who pays a sales 
tax is also a manufacturer or producer of 
commodities subject to a central duty of 
excise be may have to pay two taxes, but 
the two taxes are economically separate auH 
distinct imposts. It is natural when con¬ 
sidering the ambit of an express power in 
relation to an unspecified residuary power 
to give a broad interpretation to the for¬ 
mer at the expense of the latter but where, 
as in the Government of India Act, there 
are two complementary powers each express¬ 
ed in precise and definite terms there cun 
be no reason for giving a broader ipiterpre- 
tation to one power rather than to the other. 
The American and Australian decisions 
should ;not therefore be blindly adopted in 
India. 5 Fed.L.J. 61..A.1.K. 1942 (F.C.) 
33=46 C.W.N. (F.B.) 38. 

(1941) M. 874=1941 Mad. 913=(1U41) 
2 M.L.J. 607 Reversed.] The Bihar 
Money-Lenders Act of 1939 is not an enact¬ 
ment relating to the conduct of bauk- 
The Bihar Money-Lenders Act of 1939 is not 
an enactment relating to the conduct of bank¬ 
ing business by a corporation, contemplated 

by Item 38 of List I of {Schedule VII. It 
is enactment relating to money-lending fall¬ 
ing under Item 21 of List II of that Schedule. 
Money-lending is only a part of the business 
of a bank and therefore it cannot be said 
that in enacting the Bihar Money-Lenders 
Act the Legislature trespassed upon item 38 
of List I of Schedule VII, to the Government 
of India Act. 8. 13 of tbo Bihar Money- 
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Extent of power to legis- Legislature to make laws for a Federated State other- 
late for States. Wise than m accordance with the Instrument of Acces- 

sion of that State and any limitation contained therein. 

102. (1) Notwithstanding anything in the preceding sections of this 

chapter, Federal Legislature shall, if the Governor- 
Power of Federal Legis- General has in his discretion declared by Proclamation 

S. \meSency®^‘is"'' pr^ Act referred to as a “Proclamation of Emer- 

claimed. ) “at a grave emergency exists whereby the 

security of India is threatened, whether by war or 
internal disturbance, have power to make laws for a Province or any part 
thereof with respect to any of the matters enumerated in the Provincial 
Legislative List: 

Provided that no Bill or amendment for the purposes aforesaid shall be 
introduced or moved without the previous sanction of the Governor-General in 
his discretion, and the Governor-General shall not give his sanction unless it 
appears to him that the provision proposed to be made is a proper provision in 
view of the nature of the emergency. 

(2) Nothing in this section shall restrict the power of a Provincial Legis¬ 
lature to make any law which under this Act it has power to make, but if any 
provision of a Provincial law is repugnant to any provision of a Federal law 
which the Federal Legislature has under this section power to make, the Federal 
law, whether passed before or after the Provincial law, shall prevail, and the 
Provincial law shall to the extent of the repugnancy, but so long only as the 
Federal law continues to have effect, be void. 

(3) A Proclamation of Emergency— 

(a) may be revoked by a subsequent Proclamation; 

(b) shall be communicated forthwith to the Secretary of State and shall 
be laid by him before each House of Parliament; and 

(c) shall cease to operate at the expiration of six months, unless before 
the expiration of that period it has been approved by Resolutions of both Houses 

of Parliament. ,. , , 

(4) A law made by the Federal Legislature which that Legislature would 
not but for the issue of a Proclamation of Emergency have been competent to 
make shall cease to have effect on the expiration of a period of six months after 
the Proclamation has ceased to operate, except as respects things done or omitted 
to be done before the expiration of the said period. 

103 If it appears to the Legislatures of two or more Provinces to be desir- 


NOTES. 

it extend to all the matters comprised in 
ist but only to such of them as are spe- 
bV the Euler in the Instrument of Ac- 

,n “as matters with respect to which the 
ral legislature may make laws 
and subject to the limitation if a y 

which that power may be made 
g 6 (2). Explaining the 

the section, S-nuel foar^ 

<<Tlio whole essence of federation 

at the units surrend^ definite powers, 

tvond tLt field the ^’^^eral legis- 
oevuuu units at all. 

3 has no pow •j.'rt- The Federal 

etter and p ^ contrary to 

’ S.W ” lilto x »■« 

c C. M.-345 


Government had more extended power&^\ 
{Pari. Deb,, Vol. 299, Col. 1932). 

Sec. 103,—The section is necessitated by 
the fact that under S. 99, the legislative po- 
ivers of a province are confined to the limits 
of that province, and that if a body having 
jurisdiction within more than one province, 
e.g.^ like a Joint Public Service Commission 
for 2 or more provinces, was desired to be* set 
up, there would be no power in the provinces 
to do so. With the disappearance of a cen¬ 
tral legislature with power to invade the pro¬ 
vincial field at all points, there had necessa¬ 
rily to be devised some machinery for co-ordi¬ 
nation of policy between the provinces in 
matters of common concern to them. As the 
Statutory Committee pointed out, there is 
urgent need for the establishment of insti¬ 
tutions for. research in the fields of Forestry, 
Agriculture, health, problems, all subjects in 
the Provincial list. This recommendation 
was endorsed by the Joint Parliamentary 
Committee and accordingly provision has been 
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Power of Federal Legis¬ 
lature to legislate for two 
or more F'rovinces by con¬ 
sent. 


able that any of the matters enumerated in the 
Provincial Legislative List should be regulated in 
those Provinces by Act of the Federal Legislature, 
and if resolutions to that effect are passed by all the 
Chambers of those Provincial Legislatures, it shall be 
lawful for the Federal Legislature to pass an Act for regulating that matter 
accordingly, but any Act so passed may, as respects any Province to which it 
applies, be amended or repealed by an Act of the Legislature of that Province. 

104. (1) The Governor-General may by public notification empower either 

the Federal Legislature or a Provincial Legislature 
Residual powers of kgis- jq enact a law with respect to any matter not enume¬ 
rated in any of the Lists in the Seventh Schedule to 
this Act, including a law imposing a tax not mentioned in any such list, and the 
executive authority of the Federation or of the Province, as the case may be, 
shall extend to the administration of any law so made, unless the Governor- 
General otherwise directs. 

(2) In the discharge of his functions under the section the Grovemor- 
General shall act in his discretion. 


lation. 


107. (1) If any provision of a Provincial law is repugnant to any provi- 


NOTES. 

made for tlie creation of Interprovincial 
councils by Order in Council. This section 
would have to be utilised for providing the 
necessary legislation investing tlies-e councils 
with functions and powers. The presence of 
this section obviates the limitation set out in 
the judgment of Lord Atkinson of City of 
Montreal v. Montreal Street Eciilway, Co., 
(1912) A.C. 333, where it is pointed out 
that inconvenience of provincial administra¬ 
tion in a matter concerning more than one 
province does not clothe the Dominion Parlia¬ 
ment with legislative power in that field. 

Sec. 104: Residuary Power. —Explaining 
the principle adopted in framing the legis¬ 
lative lists and in enacting the machinery 
devised by this section in regard to the loca¬ 
tion of the residuary power Sir S. Jloare 
said: ^‘We found that Indian opinion was 
very definitely divided between, speaking 
generally, the Hindus who wish to keep the 
predominant powers in the Centre, and the 
Moslems who wish to keep the predominant 
power in the Provinces. The extent of that 
feeling made each of these communities look 
with the greatest suspicion at the residuary 
field, the Hindus demanding that the resi¬ 
duary field should remain with the Centre 
and the Muslims equally strongly demanding 
that the residualy field should remain with 
the Provinces. 

The feeling was very deep and very bitter 
on this issue. We tried year after year 
not only in the Joint Select Committee but 
also in the various Round Table Conferences 
to bridge the difference, but the only bridge 
that we could find between these two diame¬ 
trically opposite points of view was to have 
three lists, namely, the Federal Li&*t, the 
provincial List and the concurrent List, 


each as exliaustive as we could make it, so 
exhaustive as to leave little or nothing for 
the residuary field. I believe that we have 
succeeded in that attempt and that all that 
is likely to go into the residuary field aro 

perhaps some quite unknown spheres of acti¬ 
vity that neither my Hon. Friend nor I can 
contemplate at this moment. We find that 
wc have really exhausted the ordinary acti¬ 
vities of Government in the three other fields. 

I agrtv with my Hon. Friend that it means 
complications. I believo that it also means 
the pos^iibility of increased litigation.” 

The decision of the Governor-General that 
a subject is not covered by the enumerated 
matters in the three lists would not seem to 
bo final, and the question could be challeng- 
(*d in the Courts. But having regard to the 
importance' of the subject, it is not expected 
that he would decide such matters without 
obtaining the advisory opinion of the Fede¬ 
ral Court under S. 213. But his deepen 
allocating the subject—if in fact it is a 
residue—to the Provincial or Federal Logia- 
lature is not open to question in the Courts, 
'Iho section states that the Governor-Gene¬ 
ral might assign the subject ‘either to the 
Federal or the Provincial Legislature* which 
•seems to raise a doubt as to whether he can 
jissigu such a residuary subject to tho con¬ 
current list. It is however submitted that 

he can assign it to any of the three lists. 

* * * 

IT, P. Regularisation of 
Act falls without residual power® 
ill S. 104 of this Act. I.L.B. (1940) 
4r)5=:1940 A.L.J. 274=1940 AH. 272 


c. \o7 .—also Notes under S. 

1.1 AppHcaUUty and scope of sect*^ 
Iqhal Ahvta^. /.-S. 107 affects the 
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Inconsistency between f Federal Legislature 

Federal laws and Provin- competent to enact or to any provision of an existing 

cial, or State laws. Indian law with respect to one of the matters enume¬ 

rated in the Concurrent Legislative List, then, subject 
to the provisions of this section, the Federal law, whether passed before or after 
the Provincial law, or, as the case may be, the existing Indian law, shall prevail 
and the Provincial law shall, to the extent of the repugnancy, be void. 


NOTES. 

relations between the Federal legislature and 
the Provincial legislature where the laws 
passed by the two legislatures are among the 
subjects in the concurrent legislative list and 
are repugnant to each other. It has no ap¬ 
plication to repugnancy due to overlapping 
found between the Provincial List on the on® 
hand and the Federal and concurrent lists 
on the other. I.L.R. (1940) All. 455=3 
Fed.L.J. (H.C.) 83=1940 A.L.J. 274= 
1940 All. 272 (F.B.). S. 107 relates only 
to the concurrent list and has no application 
to subjects reserved exclusively to List I. 
The section, moreover, deals with repugnancy 
but not ultm vires. No assent of the Gov¬ 
ernor-General can validate a law which is 
void apart from any question of repugnancy 
and which it was nev^er within the compe¬ 
tence of the Provincial legislature to enact, 
a law which is therefore void ah initio. 
S. 107 (2) provides means for overcoming a 
repugnancy; it provides no means of validat¬ 
ing a law which is completely ultra vires— 
ultra vires ah initio, and which therefore has 
no intrinsic force in it which can be validat¬ 
ed 19 Pat. 974=21 Pat.L.T. 740=1940 
P.W.N. 719=1941 Pat. 99. Repugnancy 

_ Xest —If the dominant law has expressly 

or impliedly evince-d its intention to cover the 
whole field, then a subordinate law in the 
same field is repugnant and therefore inope¬ 
rative. Whether and to what extent in a 
given case, the dominant law evinces such an 
intention must necessarily depend on the 

ri? V 71 C. L. J. 369. Kepug 

nant” * means «incons-istont with” or 

* orv to” Such contrariety may be 

i» or in ...p« «< tl. fom 

“ -I 

nance must ^^opoSnf probably 

(A.-G. for QueeM r. A. G. r 

wealth, 20 Com.L.E. a collision 

othw woids two enactments 

between the provmi te repug- 

before they ,, jle further elucidated 
nant to ^^ords in his dissent- 

his Engineering Co. v. 


one law is ineonsis-tent vdth another law 
when the command or power or provision in 

the one law conflicts directly with the com¬ 
mand or power or provision in the other. 
Where two legislatures operate over the 
same territory and come into collision, it is 
necessary that one should prevail, but the 
necessity is confined to actual collision as 
when one legislature says “do” and the other 
says “don’t". Repugnancy of provincial 
law to existing Indian law—Princi¬ 
ples of construction. Per Sutaiman, 
J. —When the question is whether a 
provincial legislation is repugnant to 
an existing Indian law, the onus of show¬ 
ing its repugnancy and . the extent to which 
it is repugnant should be on the party attack¬ 
ing its vaUdity. There ought to be a pre- 
sumption in favour of its validity, and every 
effort should be made to reconcile them and 
construe both so as to avoid their being repug¬ 
nant to each other; and ca;e should be taken 
to see whether the two do not really operate 
in different fields without encroachment. Fur- 
ther, repugnancy mus-t exist in fact, and not 
depend merely on a possibility. If the in¬ 
valid part of an Act is really separate in its 
operation from the other parts, and the rest 
a:e not inseverably connected with it, then 
only such part is invalid, unless, of course, 
the whole object of the Act would be frustrat¬ 
ed by the partial exclusion. If the subject 
which is beyond the legislative power is per¬ 
fectly distinct from that which is within such 
power, the Act can be ultra vi/res in the 
former, while intra vires in the latter. A 
law which is ultra vires in pait only may 
thereby become ultra vires in whole if the 
object of the Act cannot at all be attained 
by excluding the bad part. If the offending 
provisions are so interwoven into the scheme 
of the Act that they are not severable, then 
the whole Act is invalid. 2 F.L.J. 183=43 
C.W.N. (F.C.R.) 193=1939 F.C. 74= 

(1939) 2 M.L.J. (Supp.) 45, 

Bihar Money-lenders (Regulation of Tran¬ 
sactions) Act (VII of 1939) is not 
void as repugnant to existing Indian law 
2 F.L.J. 183=43 C.W.N. (F.C.R.) 68= 
20 Pat.L.T. 473=1939 F.C. 74=(1939) 2 
M.L.J. (Supp.) 45. S. 15 of Bihar Act IX 
of 1938 is not void under S. 107 of the Gov¬ 
ernment of India Act of 1935, as being re¬ 
pugnant to S. 38, C.P. Code an existing 
Indian law. 1939 P.W.N. 530=20 Pat 
L.T. 492=18 Pat. 694=1939 Pat. 570! 
The expression ^'Federal law” in S 107 (1) 
of the Government of India Act would not 
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(2) Where a Provincial law with respect to one of the matters enumerated 
in the Concurrent Legislative List contains any provision repugnant to the provi¬ 
sions of an earlier Federal law or an existing Indian law with respect to that 
matter, then, if the Provincial law, having been reserved for the consideration of 
the Governor-General or for the signification of His Majesty’s pleasure, has 
received the assent of the Governor-General or of His Majesty, the Provincial 
law shall in that Province prevail, but nevertheless the Federal Legislature may 
at any time enact further legislation with respect to the same matter: 

Provided that no Bill or amendment for making any provision repugnant 
to any Provincial law, which, having been so reserved, has received the assent 
of the Governor-General or of His Majesty, shall be introduced or moved in either 
Chamber of the Federal Legislature without the previous sanction of the Governor- 

General in his discretion. 

(3) If any provision of a law ot a Federated State is repugnant to a 
Federal law which extends to that State, the Federal law, whether passed before 
or after the law of the State, shall prevail and the law of the State shall, to the 
extent of the repugnancy, be void. 


Sanction of Governor- 
General or Governor re¬ 
quired for certain legis¬ 
lative proposals. 


CHAPTER II. 

Restrictions on Legislative Powers. 

108. (1) Unless the Governor-General in his 

discretion thinks fit to give his previous sanction, 
there shall not be introduced into, or moved in, either 
Chamber of the Federal Legislature, any Bill or 
amendment which— 


(a) repeals, amends or is repugnant to any provisions of any Act of 

Parliament extending to British India; or 

(b) repeals, amends or is repugnant to any Governor-Generars or 

Governor’s Act, or any ordinance promulgated in his discretion by the Governor- 
General or a Governor; or __ 


NOTES. 

include a previously existing Indian law on a 
subject falling in List I. 192 I.C. 225=^ 
73 C.L.J. 1=53 L.W, 109=45 C.W.N. 
(F.R.) 1=1941 F.C. 47=(1941) 1 M.L. 
J. (Supp.) 1. If the subject-matter of a 
Provincial enactment falls within the Provin¬ 
cial legislative list, the mere fact that it may 
also be affected by certain provisions in the 
concurrent legislative list would not attract 
the provisions of S. 107 of the Act regard¬ 
ing repugnancy. 43 P.L.R. 226=1941 
Lah. 177 (F.B.). 

Sec. 108.—Under the Government of India 
Act, 1915, which consolidated earlier enact¬ 
ments on the point, the previous consent of 
the Governor-General was requisite to the 
introduction of legislation affecting religion, 
religious usages and rites. This restriction 
has been omitted here on the ground that 
legislation of this typo should bo introduced 
on the full and unfettered responsibility of 
Indian Ministers, and on the ground that in 
a matter of that sort it was undesirable that 
their responsibility should bo shared by the 
Governor or Governor-General. See J.P.C. 
Report, paia. 141. 

The term ‘^British India” in S. 108 (2) 
(a) means the whole of British India 
and does not refer to a part of British 
India. Therefore, Bengal Regulation, 
I of 1793, cannot be said to be an Act 


Pailiament extending to the whole of 
iritish India inasmuch as it applies only to 
engal, Bihar, Orissa and other settled 
dates in some of the provinces. 20 Pat. 
73=22 P. L. T. 863=1941 Pat. 306 
S.B.). In the ordinary meaning of the eoc* 
rcssiou an **Act of PaTliament** is an Act 
assed by the House* of Commons, the House 
f Lords and assented to by the King. 'Ra- 
Illation I of 1793 was an enactment of the 
ovornor-G'eneral in Council in India and was 
ever before Parliament in England. This 
legulation together with the other Permanent 
ottlomcnt Regulations were enacted 
nt to the provisions and directions contained 
i S. 39, Pitt’s India Act of 1784, Begula* 
icin I of 1793 purports to bo an enactment 
f the Governor-General in Council and -svaa 
nacted by tlic Marquis of Cornwwi® 
y virtue of the powers of W®/®' 
ion given to or assumed by 
love nor-Gcnoral in Council, .. 

oing so it camnot be said ^“ 7 , 
h'rmanent Settlement Regulation, I of 1 
3 in anv sense an Act of Parlianient. 
equently, the RiTwir Agf^cultUTot /nootu 
tot cannot be said to be invalid by rc* 
f S. 108 (2) (a) on the ground that w 

epugnant to the provisions of 
f 1793. 20. Pat. 573=22 P.L.T. 868 — 

941 Pat. 306 (S.B.). 
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(c) affects matters as respects which the Governor-General is bv or 
under this Act, required to act in his discretion • or ^ 

(of) repeals, amends or affects any Act relating to any police force; or 

p ® procedure for criminal proceedings in which European 

British subjects are concerned; or 

(/) subjects persons not resident in British India to greater taxation than 

persons resident in British India or subjects companies not wholly controlled 

and managed in British India to greater taxation than companies wholly controlled 
and managed therein; or 

( 9 ) effects the grant of relief from any Federal tax on income in respect 
of income taxed or taxable in the United Kingdom. 

(2) Unless the Governor-General in his discretion thinks fit to give his 

previous sanction, there shall not be introduced into, or moved in a Chamber of 
a Provincial Legislature any Bill or amendment which_ 

(a) repeals, amends, or is repugnant to any provisions of anv Act of 

Parliament extending to British India; or ^ 

(b) repeals, amends or is repugnant to any Governor-General’s Act or 
any ordinance promulgated in his discretion by the Governor-General • or ’ 

(c) affects matters as respects which the Governor-General is by or under 
this Act, required to act in his discretion; or 

(d) affects the procedure for criminal proceedings in which European 
British subjects are concerned; 

and unless the Governor of the Province in his discretion thinks fit to give 
his previous sanction, there shall not be introduced or moved any Bill or amend¬ 
ment which— 

(1) repeals, amends or is repugnant to any Governor’s Act, or any ordi¬ 
nance promulgated in his discretion by the Governor; or 

(ii) repeals, amends or affects any Act relating to any police force'. 

(3) Nothing in this section affects the operation of any other provision in 
this Act which requires the previous sanction of the Governor-General or of a 
Governor to the introduction of any Bill or the moving of any amendment. 

109. (1) Where under any provision of this Act the previous sanction or 

recommendation of the Governor-General or of a 
Governor is required to the introduction or passing of 
a Bill or the moving of an amendment, the giving of 
the sanction or recommendation shall not be construed 
as precluding him from exercising subsequently in 
regard to the Bill in question any powers conferred upon him by this Act with 
respect to the withholding of assent to, or the reservation of. Bills. 

(2) ' No Act of the Federal Legislature or a Provincial Legislature, and no 
provision in any such Act, shall be invalid by reason only that some previous 
sanction or recom mendation was not given, if assent to that Act was given 

notes. „ „ „ 

Sec 108 (2) Q,)—“ Governor-General s 

Consequently, S. 108 t Income-tax Act 

render the Ag ^ to Regulation 

invabd because it is ^ P 5-oo p L.T. 863= 

I of 1793. 20 PaE 573-22 ^ 

1934 Pat. 300 (S.B.). S. 108 taj ^ 


Requirements as to sanc¬ 
tions and recommendations 

to be regarded as matters 
of procedure only 


merely limits the power of Provincial legis¬ 
latures to repeal or amend Governor-Generals 
Acts or Ordinances enacted or promulgated 
under Ss. 42 to 44 of the Act. A Governor- 
Generars Act or Ordinance is a very special 
form of legislation and cannot possibly 
include an Act of a Provincial legislative 
authority, which in the past required the 
assent of the Governor-General for its vali¬ 
dity. 197 I.C. 618=21 P. 178—1942 p' 
351. “ 

Sec. 109 (2): Assent of Governor- 

Objection AS TO ABSENCE OF PREVIOUS SAwr 

TION UNDER S. 299 (3) .—If an Act has re¬ 
ceived the assent of the Governor its vali¬ 
dity cannot be thereafter questioned on the 
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(a) where the previous sanction or recommendation required was that of 
the Governor, either by the Governor, by the Governor-General, or by His 
Majesty; 

{b) where the previous sanction or recommendation required was that 
of the Governor-General, either by the Governor-General, or by His Majesty. 

Savings. 110, Nothing in this Act shall be taken— 

(a) to affect the power of Parliament to legislate for British India, or any 
part thereof; or 

(b) to empower the Federal Legislature, or any Provincial Legislature_ 

(i) to make any law affecting the Sovereign or the Royal Family, or the 
Succession to the Crown, or the sovereignty, or dominion or suzerainty of the 
Crown in any part of India, or the law of British nationality, or the Army Act, 
the Air Force Act, or the Naval Discipline Act, or the law of Prize or Prize 
Courts; or 

(ii) except in so far as is expressly permitted by any subsequent provi¬ 
sions of this Act, to make any law amending any provision of this Act, or any 
Order in Council made thereunder, or any rules made under this Act by the Secre¬ 
tary of State, or by the Governor-General or a Governor in his discretion, or in 
the exercise of his individual judgment; or 

(iii) except in so far as is expressly permitted by any subsequent provi¬ 
sions of this Act, to make any law derogating from any prerogative right of His 
Majesty to grant special leave to appeal from any Court. 

PART VII. 

CHAPTER HI. 

Property contracts, liabilities and suits. 

4 : - * * ♦ 

175. (1) The executive authority of the Federation and of a Province 

shall extend, subject to any Act of the appropriate 
Power to acquire pro- Legislature, to the grant, sale, disposition or mortgage 
perty and to make con- property vested in His Majesty for the pur- 

^ poses of the Government of the Federation or of the 

Province, as the case may be, and to the purchase or acquisition of property on 


NOTES. 

ground that previous sanction to its intro¬ 
duction as required by sub-S. (3) of S. 299 
of the Government of India Act was not 
obtained. LL.R. (1940) All. 455=1940 A. 
L.J. 274=1940 All. 272 (F.B,). 

Sec. 175.—The powers formerly vested 
in the Secretary of State in Council under 
S. 30 (of the Government of India Act, 
1915) to enter into contracts relating to or 
otherwise deal with property vested in the 
Crown, and which were exercised by the 
authorities in India by virtue of a delegation 
from him, (see Kostiiri Rcddi v. Secretary 
of State, 26 M. 268) are now directly devolv¬ 
ed on the Federal and Provincial Govern¬ 
ments in respect of the property vested in 
such. The provisions are merely a repro¬ 
duction of S. 30, and there is no difference 
except, (1) The source of the authority is 
traced to the Governments in India and (2) 
the form in which contracts, etc., would 
hereafter run. 

Government Contracts. —Though it may 
be very desirable to have a formal deed 
with regard to all the agreements made by 


Government, it cannot be held as a matter 
^f law, that an agreement evidenced by ten- 
iers and acceptance of tenders or an agrec- 
nent evidenced by correspondence or other 
lociiments of informal nature though fully 
established by evidence, must fail and be 
^aid to offend the terms of S. 30 of the 
Government of India Act, 1918. It a 
iufiicient compliance with the terms of S. 
iO if the agreement is expressed in writing, 
ind this writing may comprise a senes of 
etters or a series of informal documents. 

1941 A.L.T. 570=4 F.LJ. (H.C.) 361= 
1941 All. 377. The provisions of the Act, 
1915, are mandatory and must be stnctiy 
romplied with in order to constitute a wuu 
'ontract which can be enforced against tne 
Secretary of State. The contract njusi, 
indcr the law and the rules in force, w Dy 
leed executed on behalf of the . 

State and in his name by the pr^cr ^ 
■ity. 39 Bom.L.R. 807=1937 Bom. 449. 
Fhcre is no justification for -ii, 

contract in order that it may ,q*c 

T 30 of the Government of India AcVwp 
nust be by deed, under seal. I . 

s no such provision in S. 30; the secU 
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behalf of His Majesty for those purposes respectively, and to the makin? of 
contracts: 


Provided that any land or building used as an official residence of the 
Governor-General or a Governor shall not be sold, nor any change made in the 
purposes for which it is being used, except with the concurrence, in his discretion, 
of the Governor-General or the Governor, as the case may be. 

(2) All property acquired for the purposes of the Federation or of a 
Province or of the exercise of the functions of the Crown in its relations with 
Indian .States, as the case may be, shall vest in His Majesty for those purposes. 

(3) Subject to the provisions of this Act with respect to the Federal 
Railway authority, all contracts made in the exercise of the executive authority 
of the Federation or of a Province shall be expressed to be made by the Governor- 
General, or by the Governor of the Province, as the case may be, and all such 
contracts and all assurances of property made in the exercise of that authority 
shall be executed on behalf of the Governor-General or Governor by such persons 
and in such manner as he may direct or authorise. 

(4) Neither the Governor-General, nor the Governor of a Province, nor 
the Secretary of State shall be personally liable in respect of any contract or 
assurance made or executed for the purposes of this Act, or for the purposes of 
the Government of India Act or of any Act repealed thereby, nor shall any person 
naking or executing any such contract or assurance on behalf of any of then 
be personallv liable in respect thereof. 

176. (1) The Federation may sue or be sued by the name of the Federa¬ 

tion of India and a Provincial Government may sue 
Suits and proceedings. jjy ).},g name of the Province, and, without 

prejudice to the subsequent provisions of this chapter, may, subject to any provi¬ 
sions which may be made by Act of the Federal or a Provincial Legislature 


NOTES. 


does not require a formal document in the 
nature of an indenture or deed. The con¬ 
tract under S. 30 must, in order to be bind¬ 
ing, be made on behalf and m the name of 
the Secretary of State for India in Council 
by the local Government and executed by 
the proper officer authorised by the Gover¬ 
nor-General in Council. A contract in the 
form of letters, complying with the provi¬ 
sions of S. 30 and signed by the proper 
officer, would be a contract complying vuth 
die terms of S. 30. But .it must be plain 

that the correspondence is carried on on 
behalf of and in the name of the Secretary 

the Collector is which 

Government to sanction a^^P 
if sanctioned would Jg^gretary of State 

and in the name o^ agreement 

in Council, the «« hf* soecificallv en- 

under S. 30 which can ‘316= 

forced. 40 c 30 (2) of the 

1938 Bom. Act ’ 1919, contracts 

Gove»'nment of India . executed by the 

of mining leases ha^e to be execu^^ 

person and m the m order to be 

Government of Indi , a executed by 

valid, a mining leas a prescribed by 

the Collector vnder the nu p ^ 

the Governor-General m t-ounc 


mal lease has been executed there can be 
no enforceable contract against the Secre¬ 
tary of State for India in Council. 48 L. 
W. 194=1938 Mad. 749= (1938) 2 M.L.J. 
141. 

Sec. 176.—The Federation and the Pro¬ 
vinces are endowed with juristic personalitj% 
with a right to sue and be sued. It must 
however be noted that the creation of these 
separate entities is only for the purpose of 
legal proceedings; neither the imparting of 
a juristic personality, nor the Crown hold¬ 
ing property “in right of the Province” and 
“in right of the Federation” affords any 
scope^ for the doctrine of the multiple per¬ 
sonality of the Crown. The Crown is one 
and indivisible throughout the Empire, and 
in the words of Dr. Keith, “there is no es¬ 
sential deviation from this unity in the fact 
that the Crown appears in various aspects 
and that in these aspects there may be col¬ 
lision of interest and of rights”. A Pro¬ 
vince may sue another Province, or a Pro¬ 
vince, the Federation and “to this extent 
there is distinction of aspects within the 
Crown.” The King in each part of his do¬ 
minions has a distinct personality for cer¬ 
tain purposes, but the unity of personality 
can be given effect to whenever the aspect of 
personality is unimportant. (Cf. Williams 
V. Howarth, 1905 A.C. 551). 

Crown bound by Legislation. —The 
Crown in right of the Federation is bound 
by a valid Provincial enactment assented to 
by the Governor as representing His Majes- 
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enacted by virtue of powers conferred on that Legislature by this Act, sue or be 
sued in relation to their respective affairs in the like cases as the Secretary of 
State in Council might have sued or been sued if this Act had not been passed. 

(2) Rules of Court may provide that, where the Federation, the Federal 
Railwav Authority, or a province sue or are sued in the United Kingdom, service 
of all proceedings may be effected upon the High Commissioner for India or such 
other representative in the United Kingdom of the Federation, Authority or 
Province, as may be specified in the rules. 


179. (1) Any proceedings which, if this Act had not been passed, might 

T , have been brought against the Secretary of State in 

certain matters. Council may, in the case of any liability arising be¬ 

fore the commencement of Part III of this Act or 
arising under any contract or statute made or passed before that date, be brought 


NOTES. 

ty. Tf the Crown is bound at all it is 
bound in all its aspects, and the question 
whether the Crown is bound is one of con¬ 
struction not of law. 

Suits. —Suits between Provinces and be¬ 
tween the Province and the Federation, are 
only a method of ascertaining the true 
meaning of the Constitution and does not 
affect the indivisibility of the Crown. This 
section reproduces with one material altera¬ 
tion the provisions of S. 32 of the Govern¬ 
ment of India Act, 1915, which conferred 
“the same right of suit against the Secretary 
of State as existed against the East Tndn 
Company, if the Government of India Act, 
1858, had not been passed’*. This provision 
was construed as affirmatively conferring 
a right of suit in all cases where the East 
India Company if it existed could have been 
sued and negatively as precluding an action 
in all cases where such a suit did not lie 
against the Company. 

Suit against Secretary of State—Main¬ 
tainability—Test.— Per Braund, So 

far as suits against the Secretary of Sta^c 
in Cuimcil are concerned, in India, it is a 
complete fallacy to attempt to consido- 
them from the point of view of the Eng¬ 
lish Common law which does not recogni/e 
actions against the Crown on the principle 
either that “the Crown can do no wrong ‘ 
or that the King cannot be sued in his owr. 
Court. The principle applicable in India is 
wholly different: for, not only has the 
Crown submitted itself by statute (through 
its character as the successor of the East 
India Company) to certain ‘remedies,* but 
it has by S. 65, Government of India Act. 
1858, constituted a corporate defendant ii) 
the form of the Secretary of Stale in Coun¬ 
cil as its representative for the purpose of 
being sued in respect of those remedies. In 
the result, therefore, the East India Com¬ 
pany, and, through the Company, tiie Secrc- 
State in Council, is, by virtue of S. 
65, Government of India Act, 1858, and of 
S. 32 of the Act of 1919, in a whoily differ* 
ent position from the Crown as it stands 
under the English Common law. It is the 
character* of the suit, and not rvhether it 
would have succeeded, that is the test. If 


it is of that Character* that it would have 
lain against the East India Conipany, then 
bv statute it lies against the Secretary of 
State for India in Council. 1937 Rang.L, 
R. 35=1937 Rang. 89 (S. B.). The 
Secretary of State is not liable for 
acts of the Courts or the consequen¬ 
ces of those acts. A person has, 
therefore, no cause of action against the 
Secretary of State for wrongful seizure aiid 
sale of his property by a Magistnue for pay¬ 
ment of a fine inflicted on another person. 
167 I.C. 309=1936 A.W.R. 12/;=n?7 All. 
158. Secretary of State not liable for tort 
of servant emploved in government hoswi- 

tal. 49 L.W. 679=(1939) 1 M.L.I. 784. 

Sec. 179.—This section Is an application 
to the existing contracts of tne Secretary of 
State in Council, of the familiar principle 
in the Law of Contracts, that the remedy of 
a party against the original promisor Is not 
prejudiced or lost by reason of an assign¬ 
ment by the latter to which the other is not 
a consenting party. The option is the*'eforc 
given to persons claiming by virtue of con¬ 
tracts. etc., prior to the commencement cf 
Part ITT to sue either the Secretary of 
State the original contracting party—or the 
Federation or the Province according as the 
authority to whom the contract would relate 
under the provisions of this Act. In a suit 
instituted against the Secretary of ‘^tate, 
the description of the defendant as Go¬ 
vernment Punjab Province through Deputy 
Commissioner*’ does not in any manner af¬ 
fect the institution of the suit. ^ J • 
present Government of India Act all that is 
necessary to be mentioned is the “Prwince . 
The addition of the words “through Deputy 
Commissioner” does not cause 
(lice to the defendant. 192 I.C. 72te4£ 
P.L.R, 550=1940 Lah. 451. Where in a 
suit against the Secretary of State, the lau 
is wrongly described as “Secretary of 5>ta 
for India in Council” this is a mere mis¬ 
description which can be amended at y 
time bv omitting the words ‘ for 
Councii”. 1939 Lah. 583. No 
der S. 179 (1) of the Government of India 
Act. an appeal should be lodged against tjie 
Secretary of State and not ag^nst the 
retary of State for India in CounciL 
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against the Federation or a Province, according to the subject matter of the pro- 
ceedinp or at the option of the person by whom the proceedings are brought, 
against the Secretary of State, and any sum ordered to be paid by way of debt' 
damages or costs m any such proceedings, and any costs or expenses incurred iii 
or m connection with the defence thereof, shall be paid out of the revenues of the 
r-ederation or tt.e Provmce, as the case may be, or, if the proceedings are brought 
apinst the Secretary of State, out of such revenues as the Secretary of State may 

The provisions of this sub-section shall apply with respect to proceedings 
arising under any contract declared by the terms thereof to be supplemental to anv 

such contract as is mentioned in those provisions as they apply in relation to the 
contracts so mentioned. 

(2) If at the commencement of Part III of this Act any legal proceeding, 
are pending m the United Kingdom or in India to which the Secretary of State 
in Council is a party, the Secretary of State shall be deemed to be substituted in 
those proceedings for the Secretary of State in Council, and the provisions of 
sub-section (1) of this section shall apply in relation to sums ordered to be paid 
and costs or expenses incurred, by the Secretary of State or the Secretary of 
State in Council in or in connection with any such proceedings as they apply in 
relation to sums ordered to be paid in, and costs or expenses incurred in or in 
connection with the defence of, proceedings brought against the Secretary of 
State under the said sub-section (1). 

(3) Any contract made in respect of the affairs of the Federation or a 
Province by or on behalf of the Secretary of State after the commencement of 
Part III of this Act may provide that any proceedings under that contract shall 
be brought in the United Kingdom by or against the Secretary of State and any 
such proceedings may be brought accordingly, and any sum ordered to be paid by 
the Secretary of State by way of debt, damages or costs in any such proceedings, 
and any costs or expenses incurred by the Secretary of State in or in connection 
therewith, shall be paid out of the revenues of the Federation or the Province, as 
the case may be. 

(4) Nothing in this section shall be construed as imposing any liability 
upon the Exchequer of the United Kingdom in respect of any debt, damages, 
costs or expenses in or in connection with any proceedings brought or continued 
by or against the Secretary of State by virtue of this section, or as derogating from 
the provisions of sub-section (1) of the last preceding section. 

(5) This section does not apply in relation to contracts or liabilities solely 
in connection with the affairs of Burma or Aden, other than liabilities which are 
by this Act made liabilities of the Federation, or to contracts or liabilities for pur¬ 
poses which will, after the commencement of Part III of this Act, be purposes of 
His Majesty’s Representative for the exercise of the functions of the Crown in 

its relations with Indian States. 

PART IX. 

THE JUDICATURE. 

CHAPTER I. 

The Eederal Court. 

d) There shall be a Federal Court consisting of a Chief Justice of 

of S. 179. Hence, if the original suit was 
pending at the commencement of Act of 
1935, the Province cannot be impleaded as a 
respondent in appeal and the only respond¬ 
ent is therefore the Secretary of State with- 

C /^\ ^ Aba 


200 . 


,„^°7rt.e‘ words “for India 

' °not iustify the dismissal of 

Counci does not j 

; appeal, as ^iption of the respon- 

astrued as a ^isdesc P 298. An 

C. C. M.-346 


ent 

in the meaning of sub-S. (2) of S 179 

40 P.L.R. 927=178 I.C. 390=1938' Lah' 
585. 
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r. . ., , India and such number of other iudees as KU 

stitution of Federal Court. Majesty may deem necessary, but unless and until an 

address has been presented by the Federal Legisla¬ 
ture to the Governor-General for submission to His Majesty praying for an 

increase in the number of judges, the number of puisne judges shall not exceed 
six. 

(2) Every judge of the Federal Court shall be appointed by His Majesty 
by warrant under the Royal Sing Manual and shall hold office until he attains 
the age of sixty-five years : 

Provided that— 

(c) a judge may by resignation under his hand addressed to the Governor- 
General resign his office: 

(b) a judge may be removed from his office by His Majesty by warrant 
under the Royal Sign Manual on the ground of misbehaviour or of infirmity of 
mind or body, if the Judicial Committee of the Privy Council, on reference being 
made to them by His Majesty, report that the judge ought on any such ground 
to be removed. 

(3) A person shall not be qualified for appointment as a judge of the 
Federal Court unless he— 

(a) has been for at least five years a judge of a High Court in British 
India or in a Federated State: 

(h) is a barrister of England or Northern Ireland of at least ten years 
standing, or a member of the Faculty of Advocates in Scotland of at least ten 
years standing; or 

(c) has been for at least ten years a pleader of a High Court in British 
India or in a Federated State or of two or more such Courts in succession: 

Provided that— 

(i) a person shall not be qualified for appointment as Chief Justice of 
India unless he is, or when first appointed to judicial office was, a barrister, a 
member of the Faculty of Advocates or a pleader; and 

(ii) in relation to the Chief Justice of India, for the references in para¬ 
graphs (b) and (c) of this sub-section to ten years there shall be substituted 
references to fifteen vears. 

In computing for the purposes of this sub-section the standing of a 
barrister or a member of the Faculty of Advocates, or the period during which a 
person has been a pleader, any period during which a person has held judicial 
office after he became a barrister, a member of the Faculty of Advocates or a 
pleader, as the case may be, shall be included. 


NOTES. 

Sec. 200: Section explainfo.— The esta¬ 
blishment of a Federal Court is an essential 
clement in a Federal Constitution. “It is 
at once the interpreter and j^uardian of the 
Constitution and a tribunal for the determi¬ 
nation of disputes between the constituent 
units of the Federation’'. (As to the juris¬ 
diction of the Federal Court and the High 
Courts under the new Act, see articles in the 
Madras Law Journal, Vol. 69, December, 
1935; Calcutta Weekly Notes, Dcccinbcr, 
1935, and January, 1936, Parts; Contem¬ 
porary Law Review, November, 1935.) 

E;rrRACTS FROM THE DEBATES IN PARLIA¬ 
MENT (SoLiaTOR-GENERAL Par. Deb. 

Vol. 300, No. 70. 134-135).—“It would 
be impossible to overstate the impor¬ 
tance of the Federal Court in the develop¬ 
ment of the constitution. But when we are 


considering appointments to a Court, the 
first and chief thing is not perhaps so 
the minimum qualifications as the method of 
appointment. That is why it is proposed 
that the members of the Federal Court, in¬ 
cluding the Chief Justice, shall be appointed 
l)y His Majesty, which of course means on 

the advice of the Secretary of i ^ 

Ministry in this country, who will be nclcl 

responsible to this House for 
thev give. That in our view is 
important tiling. Whatever qualifications 
von put ill, unless the appointing 
takes the trouble to appoint the best me^ 
llicn no minimum qualifications will avail a 
all. At the same time, we are inipressea 
by what has been said as to the . 

this Federal Court will be dealing, 
exclusively with what may be callw P 
points of law, of great difficulty. 
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(4) Every person appointed to be a judge of the Federal Court shall, 
before he enters upon his office, make and subscribe before the Governor-General 
or some person appointed by him an oath according to the form set out in that 
behalf in the Fourth Schedule to this Act. 

201. The judges of the Federal Court shall be entitled to such salaries and 

Salaries, etc., of judges, allowances, including allowances for expenses in res- 

, pect of equipment and travelling upon appointment, 
and to such rights m respect of leave and pensions, as may from time to time 
be fixed by His Majesty in Council: 

Provided that neither the salary of a judge nor his rights in respect of 
leave of absence or pension shall be varied to his disadvantage after his appoint- 


202. If the office of Chief Justice of India becomes vacant, or if the Chief 

Temporary appointment ^7 reason of absence or for any other 

of acting Chief Justice. reason, unable to perform the duties of his office, those 

duties shall, until some person appointed by His 
Majesty to the vacant office has entered on the duties thereof, or until the Chief 
Justice has resumed his duties, as the case may be, be performed by such one 
of the other Judges of the Court as the Governor-General may in his discretion 
appoint for the purpose. [See also 3 and 4 Geo. 6, Ch. 5, Sec. 5, infra. ] 

203. The Federal Court shall be a Court of record and shall sit in Delhi 

Seal of Federal Court. a^ ^uch other place or places, if any, as the Chief 

Justice of India may, with the approval of the 
Governor-General, from time to time appoint. 


204. (1) Subject to the provisions of this Act, the Federal Court shall to 

. the exclusion of any other Court, have an original 

Federal" Coun" jurisdiction in any dispute between any two or more 

of the following parties, that is to say, the Federation, 
any of the Provinces or any of the Federated States, if and in so far as the 
dispute involves any question (whether of law or fact) on which the existence 
or extent of a legal right depends: 

Provided that the said jurisdiction shall not extend to— 

(a) a dispute to which a State is a party, unless the dispute— 

(i) concerns the interpretation of this Act or of an Order in Council made 
thereunder, or the extent of the legislative or executive authority vested in the 
Federation by virtue of the Instrument of Accession of that State; or 

(ii) arises under an agreement made under Part VI of this Act in rela¬ 
tion to the administration in that State of a law of the Federal Legislature, or 
otherwise concern some matter with respect to which the Federal Legislature has 
power to make laws for that State, or 

(iii) arises under an agreement made after the establishment of the Fede¬ 
ration with the approval of His Majesty’s Representative for the exercise of 
the functions of the Crown in its relations with Indian States, between that 


NOTES. 

Sec. 201.-As to salaries of Judges, ree 

°Sec ' 204 -The section refers to a dispute 
involving-^ny question (whether of law or 
fact) on which the existence or extent 

legal right depend^’. Parliamentary 

Extracts from the Q-.-rTTnn-fiENE- 

S'”-,'" s.r.i5. w. tav. 


which specifically deal with the matter of 
suits being brought against the Province.s 
or the Federation. But there are many 
cases to-day in India—and there will con¬ 
tinue to be such cases when this becomes 
law—in which private individuals have 
rights against and can sue the Federation. 
It would be most oppressive and incon¬ 
venient if any litigant who had a claim 
against the Federation—and it might be 
quite a small claim—had to go up from die 
far end of India to the central place where 
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State and the Federation or a Province, being an agreement which expressly 
provides that the said jurisdiction shall extend to such a dispute; 

ib) a dispute arising under any agreement which expressly provides that 
the said jurisdiction shall not extend to such a dispute. 

(2) The Federal Court in the exercise of its original jurisdiction shall 
not pronounce any judgment other than a declaratory judgment. 


NOTES. 

the Federal Court will sit to prosecute Ins 
claim. It would be regarded as the greatest 
possible injustice in India, and indeed I 
think it would have manifold great incon¬ 
veniences. It would seem quite unnecessary 
in what I maj- call ordinary cases. But, you 
may get cases where there is sonic question 
as to whether legislation is or is not ultra 
vires. We believe that the ri:rht and best 
procedure in that case is the procedure 
under the Bill. Let it go first to the local 
Court. Let it be sifted and dealt with 
there; and let it go from there to the 
Federal Court, which is after all, the final 
Court of appeal in some cases. * * ^ * 

As regards constitutional questions, the case 
“will be dealt with in ,the ordinary way, first 
by the local Court and if there is any 
doubt about it. and it seems a proper case 
for appeal, it will be taken on appeal to the 
Federal Court, which will have the advant¬ 
age of having in this difficult matter the 
judgment of the first Court before it. For 
these reasons, we believe that the scheme of 
the Bill, under which original and exclusive 
jurisdiction is confined to disputes between 
units of the new constitution, is better than 
the scheme proposed by rr.y Hon. and learn¬ 
ed Friend.” (Pari. Deb., Vol. 300, Part 
70, 1st April, 1935, cols, 140-142.) 

Per Sulaiman, J .—TIic term legal 
right’ used in S. 204 obviously means 
right recognised by law and capable of being 
enforced by the power of a State, but not 
necessarily in a Court of law'. It is a right 
of a party recognised and protected by a 
rule of law, the violation of wliich would be 
a legal wrong done to his interest and respect 
for wdiich is a legal duty, even though no 
action may actually lie. The mere fact that 
under the previous .^ct the Provincial 
Governments were subordinate administra¬ 
tions under the control of the Central Gov¬ 
ernment and could only have made a repre¬ 
sentation to the Governor-General in Council 
or the Secretary of State, would not be suffi¬ 
cient in itself for holding that the former 
could not possibly possess any 'legal rights' 
at all against the Central Government, even 
in respect of rights conferred upon them b\ 
the provisions of the Act or the rules made 
thereunder. If a ‘legal right’ existed under 
the old Act, S. 204 of tlie new Act w'OuUl 
not be inapplicable merely because the right 
related to an earlier period. 50 L.W. 209 
^2 Fed.L.J. 123=1939 F.C. 58= (1939) 2 
M.L.J, (Supp.) 1. The United Provinces 

in the Federal Court a suit against 
the Central Government represented by the 


Governor-General in Council for a decla¬ 
ration that S. 106 (c) of the Cantonments 
Act (IT of 1924) was ultra vires the then 
Indian Legislature, that all fines imposed and 
realised by Criminal Courts for offences 
committed within the cantonment areas 
should be credited to the provincial reve¬ 
nues and that the plaintiffs were entitled to 
recover and adjust all such sums wrongly 
credited to the cantonment funds since 1924. 
Held, that the dispute with regard to the 
validity of S. 106 (c) of the Cantonments 
Act involved a question on which the exis¬ 
tence of a legal right depended, within the 
meaning of S. 204 (1) of the Government 
of India Act 1935, notwithstanding the fact 
that before the Act of 1935, the provinces 
could not have sued the Central Government 


n any Court of law, and the Federal Court 
lad therefore jurisdiction to entertain the 

uit. (1939) 2 M.LJ. (Supp.) 1. 

Sec. 205: “Substantial Question of 
-Aw”. — [See notes under Civil Procedure 
Tode, S. 110, s^tpra.] S. 205 deals with 
lie appellate jurisdiction of the Federal 
'ourt in appeals from High Courts in 
British India. It is to be observed that 
in appeal will lie from any judgment, decree 
)r final order of a High Court “if the 
Zourt certifies that the case involves a sub- 
tantial question of law as to the interpreta- 
ion of this Act or any Order in Council 
tiade thereunder”. [CL (1)*1 Appeals 
o the Privy Council are provided tjr 
he Code of Civil Procedure, Ss. 109-112. 

Extracts from Parliamentary D^ates 
The Solicitor-General). —“This Clause 
icals with the appellate jurisdiction of the 
-cdcral Court and provides that if m a case 
n the High Court it appeap that a substan- 
ial question of law involving an ii^erpr 
ion cither of this Act or any Order-m- 
Council made under it arises, there shall oe 
1 riglit of appeal to the Federal Court it the 
^igh Court certifies that such a 9 ^stion ot 
aw arises. The second part of Clause 
iays that a person can appeal on th^at g 
Mice he has got his certificate. There may 
)C other grounds in the case, and, 
ire proper grounds for appeal, leave ^ 
:ivcn.”* * The main purpose of the Claus 

IS to ensure that appeals which m\ - 
ions of the interpretation of the Consum 

ion shall go to a higher Court. « 

in the Clause affects the right of 
the Privy Council in 
.'lausc. If cases fall withm I*'® .. 

which involve matters of. ^ to 

constitution, parties will have 

Federal Court. There i$ ^ 
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Appellate jurisdiction of 
Federal Court in appeals 
from High Courts in Bri¬ 
tish India. 


(1) An appeal shall lie to the Federal Court from any judgment, 

decree or final order of a High Court in British Indiai 
if the High Court certifies that the case involves a’ 
substantial question of law as to the interpretation of 
this Act or an}' Order in Council made thereunder, 
and it shall be the duty of every High Court in 
British India to consider in every case whether or not any such question is 
involved and of its own motion to give or to withhold a certificate accordingly. 

(2) Where such a certificate is given, any party in the case may appeal 
to the Federal Court on the ground that any such question as aforesaid has been 
wrongly decided, and on any ground on which that party could have appealed 

^ A • — - - ■ ^ - - - ----- --, - - 


NOTES. 

right of appeal from the Federal Court to 
the Privy Council in a later clause (Pari. 
Deb., 1st April, 1935, Vol. 300, part 70, 
p. 147.) 

Sec. 205 (1): Construction—“Judg¬ 

ment, DECREE OR FINAL "ORDER”—MEANING— 

Federal Court—Jurisdiction in criminal 
MATTERS. — Gwyer, C.J ,—The Federal Court 
has jurisdiction in civil as well as in criminal 
matters. The words “judgment, decree or 
final order” ought to receive no narrow 
interpretation, 1939 F.C. 43= (1939) 2 M. 
L.J. (Supp.) 23. Sulaiman, /.—It may be 

assumed that the words “judgment or final 
order” in S. 205 (1) of the Government of 
India Act apply to criminal cases as 'well, 
but an order of the High Court directing the 
re-hearing of a criminal appeal by the 
Sessions Court is not “judgment” within 
the meaning of the section. (1939) 2 M. 
L.J. (Supp.) 23. Varadachariar, 
of the Government of India Act, is not in 
^erms limited to civil cases, and the word 
“judgment” is comprehensive enough to 
include a judgment pronounced in a criminal 

case. I.L.R. (1940) Lah. 400=50 L W. 
95=43 C.W.N. (F.C.R.) 50=2 Fed. 
L.J. 153=1939 F.C. 43=(1939) 2 M. 
L.J. (Supp.) 23. 20 Pat L 

T. 473=1939 F.C. 74=(1939) 2 M.L.J. 

(Supp.) 45. . 

Certificate when can be given.— Ac¬ 
cording to S. 205 (1) a certificate can be 
given only when a substantial queMion of 
law as to^he interpretation of the Govern¬ 
ment of India Act, 1915,, or any order m 
council made thereunder is >nv^ved. 19W 

A.W.R. (C.C.) 250= 940 O.W.N. 494 

0„dh 382= 5 Lu* » 

S “flS ? P Jot .nd S 224 of tfe Gov¬ 
trial Court, refusing to decide 

jurisdiction, as a Govern- 

a fit case to be certified md^r ^ 

me;, of India Acj^at I. i> 

S. 224 to interfe;y with J^d’cial orders ot 

S9l“St (H.C.) ^^#4=V Aii. 

“sec. 205 (2) : "f ful" 

lirs be take. » iodice « 


the legislature did not contemplate an ap¬ 
peal against a decision not based on a point 
of law arising under the Government of 
India Act. I.L.R. (1941) Bom. 401=4 
F.L.J. (H.C.) 344=43 Bom.L.R. 496= 
1941 Bom. 245 (F.B.). 

“Involves a substantial question of 
LAW, ETC.”—Meaning of.— It cannot be said 
that a case involves a suhstmtial question 
of law as to the interpretation of the Act 
under when the actual decision does not 
determine any such question, but in certain 
events, such a question might arise in the 
Federal Court. The mere possibility of 
some such question of law arising in a re¬ 
mote contingency cannot be enough to justify 
the granting of a certificate. When a man 
has Seen acquitted by two Courts in criminal 
case, the High Court, before giving 
leave to appeal against his acquittal to a 
third Court, must find a clear indication in 
the statute that it is its duty to give such 
leave. I.L.R. (1941) Bom. 401=4 F.L. 
J. (H.C.) 344=43 Bom.L.R. 496=1941 
Bom. 245 (F.B.). An order by a single 
Judge of the High Court dismissing a Civil 
Revision Petition is a final order, and when 
the Judge has passed a final judgment and 
certified that a substantial question of law 
as to the interpretation of the Government 
of India Act is involved under S. 205 (1) 
of the Act, an appeal to the Federal Court 
is competent and must be admitted. 52 L 
W. 240=1940 M.W.N. 849=1940 Mad. 
890=(1940 ) 2 M.L.J. 170. An order 

made by the High Court under S. 433, 
Cr.P. Code, merely answering a question 
raised by a presidency magistrate in a re¬ 
ference under S. 432, Cr.P. Code, and 
expressing opinion on a point of law, is not 
a final order within the meaning of S. 205 
of the Government of India Act, against 
which a right of appeal to the Federal Court 
can be claimed. I.L.R. (1941) Bom. 401 
=4 F.L.J. (H.C.) 344=43 Bom.L.R. 496 
= 1941 Bom. 245 (F.B.); I.L.R, (1939) 

2 Cal. 411=69 C.L.J.. 599=43 C.W.N. 
950=1939 Cal. 529 (S.B.). The notifi¬ 
cation or order of the Foreign Political 
Department of the Government of India 
No. 34-1, B, dated 14-1-1937, cannot be re¬ 
garded as an order made under the Govern¬ 
ment of India Act 1935. The construction 
of the said order,' cannot be said to be a 
substantial point of law as to the interpreta¬ 
tion of the Act or of any order in Council 
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without special leave to His Majesty in Council if no such certificate had been 
given and with the leave of the Federal Court, on any other ground, and no direct 
appeal shall lie to His Majesty in Council, either with or without special leave. 

and, manifestly, such determination, whether 
it involves the granting or withholding of a 
certificate should be recorded, not only for 
the information of the parties, but also for 
the certification of the Judicial Committee 
of the Privy Council and the Federal Court 
as to their jurisdiction to entertain an appeal 
67 I.A. 64=1.L.R. (1940) 1 Cal. 286=’ 
1940 A.I-.J. 60=51 L.W. 93=44 C.W.N. 
317=42 Bom.L.R. 315=1940 P.C. 16= 
(1940) 1 M.LJ. 64 (P.C.). When the 
question is one of a discretion of the High 
Court, the Federal Court will not in appeal 
interfere with the way in which the discre¬ 
tion was exercised or not exercise, unless 
it appears that the High Court did not apply 
its mind at all to the question, or acted 
capriciously or in disregard of any legal 
principle, or was influenced by some ex¬ 
traneous considerations wrong in law; and 
if there is no legal objection to the way in 
which discretion has or has not been exer¬ 
cised by the High Court, the Federal Court 
would not in appeal substitute its own dis¬ 
cretion to that of the High Court. 3 F. 
L.T. 46=44 C.W.N. (F.R.) 21=72 C.L. 
J.* 165=1940 F.C. 20=(1940) 1 M.L.J. 
(Supp.) 14. No appeal lies to the Federal 
Court in the absence of the certificate pres¬ 
cribed in S. 205 of the Government of India 
Act, and the refusal of a High Court to 
grant a certificate cannot be questioned by 
the Federal Court, nor can the reasons 
which prompted the refusal be investigatecT 
by it. Even when the refusal of the certi¬ 
ficate is alleged to be perverse and malici¬ 
ous and inspired by wicked or improper 
motives and assuming that the High Court 
has, by refusing to grant a certificate, delibe¬ 
rately deprived the Federal Court of a 
jurisdiction which Parliament has entrusted 
to it, and is therefore guilty of a contempt 
of the Federal Court, the Federal Court has 
no jurisdiction to interfere. The jurisdic¬ 
tion of the Federal Court is limited by 
statute and cannot be extended by a High 
Court acting even perversely or 
in withholding the certificate. The Cour 
cannot do indirectly what it cannot fl 
directly. The Federal Court fani'ot ^sswit 
to the proposition that proceedings by y 
of contempt can ever be the ^PP^°P7V_- 
remedy against a High Court even if tt 
acted perversely or maliciously. 

3=4 F.L.J. 33= (1942) 1 M-L.J. 74 (F- 
C.). A certificate under S. 205, is a neces 

sary condition precedent 
the Federal Court, and if ‘>’e. for 

refuses to grant a certificate it is 
the Federal Court to enquire into 
for the refusal, against which no app 

to that Court. 185 I.C. V, "'i' 

108=44 C.W.N. (F-R-),7=^ High 

(P.I.) 12=1940 F.C. 4. Where the Hgn 
Court has refused to grant a c 
under S. 205 (1) the Federal Court has 


NOTES. 

made under tlic Act. within ihe meaning ot 
S. 205 (1) of the Act. so as to th^ 

grant of a certificate by the High Court, 
tliough the case, as such, might involve a 
difficult and substantial Point of law in 

general. 1939 P.W.N. 8o8=2l Pat.L T. 
2=^2=1940 Pat. 109. Per Siilawiaii, J — 

The word ‘judgment’ docs not include every 
order. Similarly, decree must involve a 
determination of the rights of the parties. 
The order of the High Court dismissing the 
appeal from the lower Court’s order refusing 
to fix the valuation or to specify a portion 
of the mortgaged property in the procla¬ 
mation of sale is neither a judgment, decree 
nor a final order within the meaning ot 

S. 205 (1) of the Act. No appeal thereto^ 
lies to the Federal Court. 2 E.L.J. lo3— 
43 C.W.N. (F.C.R.) 193=1939 F.C. 74 
= (1939) 2 M.L.J. (Supp.) 45. 

JURISUICTION OF FEDERAL CoURT CERTI¬ 
FICATE OF High Court If 
PERCKCENT. —The certificate of the 
Court that the case involvc.s a sub¬ 
stantial (juestion of law as to tlic int^preta- 
tion of the Act or any Order in Council 
made thereunder is a condition precedent to 
the exercise of jurisdiction by the Federal 
Court", although if the certificate has once 
been given, the case is at large 
applicant is not necessarily restricted in 
arguing his appeal to what may be called 
the constitutional issue. But until the certi¬ 
ficate has been granted, the Federal Court 
cannot entertain the case at all. 1938 O. 
W.N. 1251 = 1938 F.C. 1. 

Certification—Duty of High Court- 
Nature of.— It is a well settled general rule 
that “an absolute enactment must be obeyed 
or fulfilled exactly, but it is sufficient if a 
directory enactment be obeyed or fulfilled 
substantially.” It is sufficient if the plain 
object of the directory provision is earned 
out. The duty imposed by S. 205 on the 
High Court to consider in every case decid¬ 
ed by it and to certify or withhold certifi¬ 
cation tliat the case involves a substantial 
question of law as to the interpretation of 
the Act or any Order in Council passed 
under it is only directory as distinguished 
from being absolute or mandatory and arises 
only in a case where there is reasonable 
ground for thinking that the question of law 
as to interpretation mentioned in S. 205 may 
be involved. I.L.R. (1940) Lah. 685= 
67 I.A. 464=(1941) 1 M.L.J. 130=52 L. 
W. 926=1940 P.C. 230 (P.C.). 

Effect of the ahsence of certificate.— 
S. 205, imposes on the High Court the duty 
of considering and determining in every 
case, as part of its judgment, decree or final 
order the giving or withholding of the 
certificate. On such determination, the 
jurisdiction to entertain an appeal from 
such judgment, decree or final order depends. 
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(1) The Federal Legislature may by Act provide that in such civil 

Power of Federal Legis- ^O ^L^Federaf^Court^f'" 

StSlicL-'"" final order of a High Court i„ VSrdiatiSou" 

he under any auch Ac. unlejl « 


e 

a 


NOTES. 

inherent jurisdiction to grant special leav 
to appeal. The Federal Court being a 
statutory Court, its jurisdiction must be 
collected from the terms of the statute which 
created it and there is nothing in the statute 
which gives the Court power to entertain an 
application for special leave to appeal. 49 

L.W. 570=20 Pat.L.T. 263=1939 P. 
W.N. 203=2 Fed.L.J. 121=1939 F.C. 

42. Though every Court of superior juris¬ 
diction no doubt possesses inherent powers 
for certain purposes, there is no authority 
for the proposition that a Court by the 
exercise of any inherent powers can extend 
its appellate jurisdiction or increase its 
revisional authority over other Courts. The 
concluding words of S. 205 (1) which im¬ 
pose a duty on every High Court to con¬ 
sider in each case whether or not a sub¬ 
stantial question of law as to the interpreta¬ 
tion of the Act or of any Order^in Council 
made thereunder is involved, “and of its 
own motion to give or to withhold 3. certifi- 
cate accordingly” may reasonably be con¬ 
strued as giving the High Court the last 
word in the matter, so far as this Section 
is concerned; and as there is no statutory 
powers of revision or superintendence 
possessed by the Federal Court hke those 
possessed by the High Court under S. 2gl, 
Government of India Act or S. 115, 

Code the Federal Court cannot entertain^ in 
exercise of its inherent power, an application 
for revision of an order of a 
refusing to grant a certificate under S. 205 
(1). 1938 O.W.N. 12ol=1938 F.C. 1. 

A litigant who, apart from S. 205 would 
have a ri<^ht of appeal to the Privy Council, 
U not deprived of that right by the refusal 
of the High Court to grant a certificate 
^ 205 (2) only applies where a certincate 

Ps-glvL^nd has Vr 

where it has been c 

12511=1938 F.C. 1. The object of S. 205 
L to ensure that in every Proceedm^ wher 
a iudgment, decree or final order is made 
by any High Court in Br.tish Ind.a which 

involve a substantial '“"'ordir 

the interpretation of the Act - J i 
in Councd made thereunder 

SLK.?.' I “1 

a decision of - , ^ provide 

Ma esty in Council; S. * „iven, 

for' a case, where no cerhficate .^gw 

however plain it provision, 

have been given There js 

ss i; sS ffrigh. .o• 


there* is^nn^l' fortiori 

fcase w^r' Co^c ' in 

poss bility arise There reasonable 

SSS”'C 

cmiSctt. Th. High Com 

h “liSMioo »S.”" 

£!!>,? f“ 

that there is a -j **King 

of thp TTJrrin r ihc considcfation 

ot the High Court and that they ought to 

1° withheld a cerfificate 
the Board ought to decline to hear Hi#* 

RiSv' 'i' 1*!"' k...Tod '1“ 

130=1940 P.C. 230 (PC)' 

C^E INVOLVING VALIDITY OF CERTAIN AcT ' 

pmaS repealed and re¬ 

enacted—Certificate DOES NOT BECOME 

INFRUCrUOUS-JURISDICnON OF FiSSal 

Court to hear other ground existing 72 

23 HM, (t) that the certificate did 
not become void and inoperative owing 

of ft g^^ntinl 

UA k the Act of 1938 

had been repealed and replaced by a 

.tbe appellant was, therefore, 
entitled to maintain the appeal; (U) that 

k 1 ^l?®/^^^^^stances, the appellant could not 
be tied down to the grounds mentioned in 
his application to the High Court for admit- 
ting the appeal; m any event, the Federal 
Court had ample power to grant leave for 
taking such a ground under S. 205 (2) of 
the Constitution Act; (m) that the appellant 
was entitled to the benefit of the Act of 
1939 even thogh it was passed only after the 
decision of the High Court. 71 C L T 
557i=44 C.W.N. (F.R.) 1=3 FL T 27^ 

^ (SuPP.M 

1 he High Court has no power either under 
S. 152, C.P. Code, or in the exercise of 
inherent powers, to vacate or alter a certifi¬ 
cate which was correct at the time when it 
was made or given because of the happen¬ 
ing of some subsequent event. 52 L W 

127=44 C.W.N. (F.R.) 18=72 C L T 
174=3 F.L.J. 58=1940 F.C. 7= (1940V i 
M.L.J. (Supp.) 23. ^ ^ ' 

Sec. 206; Enlargement of Appellate 
Jurisdiction.— By S. 206 of the Act power 
is given to the Federal Legislature, where 
the sanction of the Governor-General for 
the introduction of the measure has been 
obtained, to provide by Act that, in such 
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(a) the amount or value of the subject-matter of the dispute in the Court 
of first instance and still in dispute on appeal was and is not less than fifty 
thousand rupees or such other sum, not less than fifteen thousand rupees, as may 
be specified by the Act, or the judgment, decree or final order involves directly or 
indirectly some claim or question respecting property of the like amount or 
value; or 

(d) the Federal Court gives special leave to appeal. 

(2) If the Federal Legislature makes such provision as is mentioned in 
the last preceding sub-section, consequential provision may also be made by Act 
of the Federal Legislature for the abolition in whole or in part of direct appeals 
in civil cases from High Courts in British India to His Majesty in Council, 
either with or without special leave. 

(3) A Bill or amendment for any of the purposes specified in this section 
shall not be introduced into, or moved in, either Chamber of the Federal Legis¬ 
lature without the previous sanction of the Governor-General in his discretion. 


NOTES. 

Civil cases as may be specified therein, an 
appeal shall lie to the Federal Court from a 
judgment, decree, or final order of a High 
Court in British India without any certifi¬ 
cate. No appeal, however, is to lie under 
any sucli Act unless—(a) the amount or 
value of the subject-matter of the dispute 
in the Court of first instance and still in 
dispute on appeal was and is not less than 
fifty thousand rupees or such other sum not 
less than fifteen thousand rupees as may be 
specified by the Act, or the judgment, decree 
or final order involves directly or indirectly 
some claim or question respecting property 
of the like amount or value; or (b) the 
Federal Court gives special leave to appeal. 
If the Federal Legislature thus enlarges the 
appellate jurisdiction of the Federal Court 
consequential provision may also be made 
for the abolition in whole or in part of direct 
appellate jurisdiction of the Federal Court 
to the Privy Council, either with or with¬ 
out special leave. The provision for the 
enlargement of the appellate jurisdiction of 
the Federal Court takes the place of the 
proposal contained in the White Paper for 
the establishment of a separate Supreme 
Court to hear appeals from the Provincial 
High Courts. The Joint Select Committee 
were not for the adoption of this proposal. 
They said: “A Supreme Court of this 
kind, would be independent of, and, in no 
sense, subordinate to the Federal Courp 
but it would be impossible to avoid a certain 
overlapping of jurisdiction, owing to the 
difficulty of determining in particular cases 
whether or not a constitutional issue was 
raised by a case under appeal. This might 
involve the two Courts in undignified and 
very undesirable disputes”. In the event of 
the appellate jurisdiction of the Federal 
Court being enlarged, the Joint Select Com¬ 
mittee assumed that the Court would sit in 
two Chambers, the first dealing with federal 
cases and the second with appeals from the 
High Courts. S. 214 accordingly enacts 
that, if the Federal Legislature makes provi¬ 
sion for enlarging the appellate jurisdiction 


of the Court, the rules shall provide for “the 
constitution of a special division of the 
Court for the purpose of deciding all cases 
which would have been within the jurisdic¬ 
tion of the Court even if its jurisdiction had 
not been so enlarged”. (S. 214, infra.) 

Extracts from the Parliamentary 
Debates (The Solicitor-General) .—“The 
right of appeal from one Court to another 
is not a privilege which the rich always 
particularly value. The amounts, which are 
only rough and ready, are a measure of the 
importance of the case. The figures are 
arbitrar}', but the idea of an amount as a 
criterion for the right of appeal already 
exists in respect of appeals in India, and we 
think that these figures are the proper 
figures to put in the Clause”.* * If a case 
involves a large sum of money it is obvious¬ 
ly a case of importance to litigants. It is 
also true to say that cases which involve 
only small sums of money are much better 
settled in one Court without two or more 
rights of appeal. That is in the interest of 
all. It is better to have justice promptly 
administered in one Court rather than to be 
dragged from one Court to another. I do 
not think anybody need be shocked at the 
fact that a sum of money is in issue as a 
convenient, rough-and-ready test. If there 
is any case involving special circumstances, 
it would be one in which the Courts m the 
exercise of their discretion would allow an 
appeal under paragraph (b ). With regard 
to sub-S. (2), the Federal Legislature can 
give a right of appeal in certain classes of 
cases from the High Court to fl^^, 

Court. Obviously, if you do 
cannot have a double right of appeal, u 
party cannot be going to the Federal Lou 
and also to the Privy Council in the sam 
class of case. The right of appeal 
Privy Council is safe guarded to extenh 
that “an appeal may be brought to n 
Majesty in Council from a decision ol me 
Federal Court by leave of the Federal ^uri 
or of His Majesty in Council. (j* 

At present in certain classes of cases 
is an appeal as of right from the 8” 
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207. 


Appellate jurisdiction of 
Federal Court in appeals 
from High Courts in Fede¬ 
rated States. 


(1) An appeal shall lie to the Federal Court from a High Court in a 

Federated State on the ground that a question of law 
has been wrongly decided, being a question which con¬ 
cerns the interpretation of this Act or of an Order in 
Council made thereunder or the extent of the legis- 
, . 1‘^tive or executive authority vested in the Federation 

by virtue of the Instrument of Accession of that State, or arises under an agree¬ 
ment made undei Part VI of this Act in relation to the administration in that 
State of a law of the Federal Legislature. 

(2) An appeal under this section shall be by way of special case to be 
stated for the opinion of the Federal Court by the High Court, and the Federal 
Court may require a case to be so stated, and may return any case so stated 
in order that further facts may be stated therein. 


Appeals to His Majesty 208. An appeal may be brought to His Majesty 
in Council. in Council from a decision of the Federal Court— 

(a) from any judgment of the Federal Court given in the exercise of its 
original jurisdiction in any dispute which concerns the interpretation of this Act 
or of an Order in Council made thereunder, or the extent of the legislative or 
executive authority vested in the Federation by virtue of the Instrument of 
Accession of any State, or arises under an agreement made under Part VI of 
this Act in relation to the administration in any State of a law of the Federal 
Legislature, without leave; and 

(b) in any other case, by leave of the Federal Court or of His Majesty in 
Council. 


NOTES. 

Court. That appeal would be to the Fede¬ 
ral Court, and the further appeal from the 
Federal Court to the Privy Council vvould 
be by leave either of the Federal Court itself 
or of the Privy Council. (Pari. ^ 

April, 1935, Vol. 300, Part 70, pp. 149-151). 

Sec. 207 .— Under this section an appeal 
will He to the Federal Court from a High 
Court in a Federated State by way of special 
case to be stated for the opinion of the 
Federal Court on the ground that a Q^'^stion 
of law has been wrongly decided, Sucii 

(iiiestion must be one which 

(i) concerns the interpretation of the Act 
or of an Order in Council made thereunder; 

roncerns the extent of the le^slative 
or^«ecut"re authority vested in the Federa¬ 
tion by virtue of the instrument of accession 

atoinL\rative° relations b^^twee^ 

Provinces and .States) " j ^1^^ 

Administration m that State ot a .aw 

208no preserves the preroga- 

tive right of the C ^ f gut the Select 

to appeal . ^PX ^may perhaps point out, 

Committee said. w the Privy Council m 
that the °tm1,e ba^ed upon the 

relation to the State w themselves i.e., 
voluntary act of . “Their Lord- 

their i^^strument of ac Majesty to 

ships do not g^pi^^ve by admitting an 

SSSiCfc ffiS i. C».c» 

C*C.M.-347 


Supreme Court of the Dominions, save where 
the case is of gravity involving matter of 
public interest or some important question of 
law, or affecting property of considerable 
amount or where the case is otherwise of 
some public importance or of a very sub¬ 
stantial character”. See also Cleraue v. 
Murray, (1903) A.C. 521; 47 B, 724 (P.C.). 

Sec. 208 (b) ; Leave to appeal to Privy 
Council — Granting of ~ Principle.— The 
Federal Court will not be disposed to grant 
leave to appeal to the Privy Council, save in 
cases of real importance, cases which are 
likely to affect a large number of interests 
hereafter or cases in which difficult ques¬ 
tions of law are involved. Leave to appeal 
was refused in a case where the decision of 
the Court dealt only with the scaling down 
of decrees obtained before the Madras 
Agricultural Relief Act came into force, on 
the ground that the number of such decrees 
must necessarily be small and that there 
could be no addition to their number. 73 

C.L.J. 429=54 L.W. 61=45 C.W.N. (F. 
R.) 96=4 F. L. J. 16=1941 F.C. 69= 
(1941) 2 M.L.J. 33. When dealing with 
an application for leave to appeal to the 
Privy Council, the Federal Court must be 
satisfied that the matter is one of import¬ 
ance and that there is really a substantial 
question to be determined. The Federal 
Court held that it was unable to hold that 
there was room for such serious doubt on 
the point as to whether S. 292 of the Cons¬ 
titution Act deprived the Legislatures in 
India of the power to legislate with retros¬ 
pective effect as to justify it in holding that 
that was a substantial question on which 
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209. (1) The Federal Court shall, where it allows an appeal, remit the 

,, f - , . case to the Court from which the appeal was brought 

appeal. ^ declaration as to the judgment, decree or order 

which is to be substituted for the judgment, decree or 
order appealed against, and the Court from which the appeal was brought shall 
give effect to the decision of the Federal Court. 

(2) Where the I'ederal Court upon any appeal makes any order as to the 
costs of the proceedings in the Federal Court, it shall, as soon as the amount of 
the costs to be paid is ascertained, transmit its order for the payment of that 
sum to the Court from which the appeal was brought and that Court shall give 
effect to the order. 


(3) The Federal Court may, subject to such terms or conditions as it 
may think fit to impose, order a stay of execution in any case under appeal to 
the Court, pending the hearing of the appeal, and execution shall be stayed ac¬ 
cordingly. 


Enforcement of decrees 
and orders of Federal Court 
and orders as to discovery, 
etc. 


210. (1) All authorities, civil and judicial, 

throughout the Federation, shall act in aid of the 
Federal Court. 


(2) The Federal Court shall, as respects British India and the Federated 
States, have power to make any order for the purpose of securing the attend¬ 
ance of any person, the discovery or production of any documents, or the inves¬ 
tigation or punishment of any contempt of Court, which any High Court in Bri¬ 
tish India has power to make as respects the territory within its jurisdiction, and 
any such orders, and any orders of the Federal Court as to the costs of and 
incidental to any proceedings therein, shall be enforceable by all Courts and 
authorities in every part of British India or of any Federated State as if they 
were orders duly made by the highest Court exercising civil or criminal jurisdic¬ 
tion, as the case may be, in that part. 

(3) Nothing in this section— 


NOTES. 

leave to appeal to Privy Council was to he 
granted. The Court further held that it 
could not be said that any decision to he 
obtained from their Lordships of the Privy 
Council if this appeal was to be permitted 
to go to them, was likely to have a mate¬ 
rial bearing upon future litigation. 73 C. 
L.J. 431=45 C.W.N. (F. R.) 90=1941 
F.C. 70. Unless special circumstances are 
shown which would justify the grant of 
leave to appeal to the Privy Council, the 
Federal Court will not ordinarily grant such 
leave. 1939 O.L.R. 416=2 Fed.L.J. 206 
= 1939 M-W.N. 616. See also 71 C.L.J. 
390. 

Sec. 209: Remission of case to High 
Court—Powers of Federal Court. —The 
Federal Court in the exercise of its appel¬ 
late jurisdiction can remit under Ss. 205 
and 209 (1) a case to the High Court with 
a declaration that there shall be substituted 
for the judgment, decree or order of the 
High Court a judgment, decree or order 
which recognizes the state of the law which 
comes into force while the appeal to Fede¬ 
ral Court is pending, without discussing the 
law as it existed at the time when the High 
Court had seisin of the case. 2 F.L.J. 
183=43 C.W.N. (F.C.R.) 193=1939 F. 
C, 74=(1939) 2 M.LJ. (Supp.) 45. 


Secs. 210 and 212.—Where the Fede¬ 
ral Court allows an appeal it is to remit the 
case to the Court from w'hich the appeal was 
brought with a declaration as to the judg¬ 
ment, decree or order which is to be substi¬ 
tuted for the judgment, decree or order ap¬ 
pealed against. The Court from which the 
appeal was broviglit is to give effect to the 
decision of the Federal Court. Under S. 
210 all authorities, civil and judicial, through¬ 
out the Federation are to act in aid of the 
Federal Court. [Cl. (1).] S. 212 pro¬ 
vides that the law declared by the Federal 
Court and by any judgment of the Privy 
Council shall, so far as applicable, be recog¬ 
nised as binding on all Courts in British 
India. It is also to be binding in any 
Federated State so far as respects the ap¬ 
plication and interpretation of this Act or 
any other Order in Council thereunder or 
any other matter with respect to which the 
Federal Legislature has power to make laws 
in relation to the State. 

Sec. 210 (2): Scope and effect of— 

Jurisdiction of Federal Court in con¬ 
tempt.—S. 210 (2) confers powers, not 
jurisdiction; and unless in any given case 
the Court has jurisdiction, it has no p^ers 
to exercise. The Federal Court as Court 
of record has all the powers belonging to 
such a Court including the power to puwsn 
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Letters of request 
Federated States. 


to 


(o) shall apply to any such order with respect to costs as is mentioned 
in sub-section (2) of the last preceding section; or 

(b) shall, as regards a Federated State, apply in relation to any jurisdic¬ 
tion exercisable by the Federal Court by reason only of the making by the Federal 
Legislature of such provision as is mentioned in this chapter for enlarging the 
appellate jurisdiction of the Federal Court. 

211. Where in any case the Federal Court require a special case to be 

stated or re-stated by, or remit a case to, or order a 
stay of execution in a case from, a High Court in a 
Federated State, or require the 'aid of the civil or 

judicial authorities in a Federated State, the Federal Court shall cause letters 
of request in that behalf to be sent to the Ruler of the State, and the Ruler 
shall cause such communication to be made to the High Court or to any judicial 
or civil authority as the circumstances may require. 

212. The law declared by the Federal Court and by any judgment of the 

Privy Council shall, so far as applicable, be recogni- 
Law declared by Federal sed as binding on, and shall be followed by, all Courts 

SwndTng on all Counts. in British India, and, so far as respects the appli¬ 

cation and interpretation of this Act or any Order in 

Council thereunder or any matter with respect to which the Federal Legislature 
has power to make laws in relation to the State, in any Federated State. 

213. (1) If at any time it appears to the Governor-General that a question 

of law has arisen, or is likely to arise, which is of 
Power of Governor- guch a nature and of such public importance that it is 
General to consult Federal expedient to obtain the opinion of the Federal Court 

upon it, he may in his discretion refer the question to 
that Court for consideration, and the Court may, after such hearing as they 
think fit, report to the Governor-General thereon. 


notes. 

for contempt of itself; and S. 210 (2) doM 
no more than give it the 

for making that power effective as the High 

Courts themselves P?f 1 

55 L.W. 3=1942 M.W.N. 48—(1942) 1 

2^2^'SEilON EXPLAlNED.--“What 

this section says first is “that the law de- 
dared by the Federal Court and by any 

ont nf the Privy Council shall so far 
ludgment of the ^"^y 

be followed by all Courts in Bri- 
md shall be to ea y . 

t.sh India,. . That IS an o^^^^ 

Co'Irtranf Aeir decisions must be Mowed 

E ^ f ^^^‘stltS a?rconceroed it provides 
£ trdeS? of the and 

:he Privy Council, .soJar^as 

ipplication and P thereunder or any 
jr any Order in Lou the Federal 

natter with respect make laws in re- 

Legislature ^ cmte^-^In those cases the de- 
ation to *0, M^sed as binding and 

<f%Sl 

, April ills', Col."® Sp*'" ““ 

[icitor-Cjcneral •) Explained. —"This 

iec. 213: the power of t^ 

tion deals question of 

on whichte thinks it desirable to ob¬ 


tain the opinion of the Federal Court, to 
that Court for a decision. There is an ana- 
logus power in a well-known section of the 
Pnvy Council Act.” (Pari. Deb.. Vol. 
300, No. 71, 2nd April, 1935. Cols. 213-214, 
Speech of the Attorney-General. See S. 
4 of the Judicial Committee Act, 1833.) In 
certain circumstances “may” and “shall” are 
inter-changeable expressions. “May” in 
this position means “shall” having regard to 
the consideration that you cannot compel a 
Court to answer a question, although, no 
doubt, they will regard it as their duty to 
answer it havmg regard to the powers that 
are conferred on them. (Ibid.) This ad¬ 
visory jurisdiction of the Federal Court is 
analogous to that possessed by the Privy 
Council under S. 4 of the Judicial Commit¬ 
tee Act, 1833, which provides that His Ma¬ 
jesty may refer to the Committee for their 
opinion any matters whatsoever as His 
Majesty may think fit, and that the Coamit- 
tee shall thereupon hear and consider the 
same, and shall advice His Majesty thereon. 
Procedure under the Judicial Committee 
Act, 1833, differs from that under S. 213 of 
this Act in one respect—dissenting judg¬ 
ments are not delivered in the Privy Coun¬ 
cil. In allowing expression of dissent the 
Federal Court follows the practice of the 
International Court at the Hague. As to 
the practice and desirability of Courts giv¬ 
ing opinions in advance of actual litigation 
between parties see "Judicial Precedents Or 
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(2) No report shall be made under this section save in accordance with 
an opinion delivered in open Court with the concurrence of a majority of the 
judges present at the hearing of the case, but nothing in this sub-section shall be 
deemed to pre\enl a judge \vh<^) does not concur from delivering a dissenting 
opinion. 

214. (1) The l*'cderal Court may, from time to time, with the approval of 

the Governor-General in his discretion, make rules of 
Rules of Court, cte. Court for regulating generally the practice and pro¬ 

cedure of the Court, including rules as to the persons 
practising before the Court, as to the time within which appeals to the Court 
are to be entered, as to the costs of and incidental to any proceedings in the 
Court, and as to the fees to he charged in respect of proceedings therein, and 
in particular may make rules providing for the summary determination of any 
appeal which appears to the Court to be frivolous or vexatious or brought for 
the purpose of delay. 

(2) Rules made under this section may fix the minimum number of jud¬ 
ges who are to sit for any purpose, so however that no case shall be decided by 
less than three judges: 

Provided that, if the b'ederal Legislature make such provision as is men¬ 
tioned in this chapter for enlarging the appellate jurisdiction of the Court, the 
rules shall provide for the constitution of a special division of the Court for the 
purpose of deciding all cases which would have been wdthin the jurisdiction of 
the Court even if its jurisdiction had not been so enlarged. 

(3) Subject to the provisions of any rules of Court, the Chief Justice of 
India shall determine what judges are to constitute any division of the Court and 
what judges are to sit for any purpose. 

(4) No judgment shall be delivered by the Federal Court save in open 
Court and with the concurrence of a majority of the judges present at the hear¬ 
ing of the case, but nothing in this sub-scction shall be deemed to prevent a 
judge who does not concur from delivering a dissenting judgment. 

(5) All proceedings in the Federal Court shall be in the English language. 

215. The Federal Legislature may make provision by Act for conferring 

upon the Federal Court such supplemental powers not 
AnciUary powers of he- inconsistent with any of the provisions of this Act as 
era ourt. appear to be necessary or desirable for the pur¬ 

pose of enabling the Court more elTcctivcly to exercise tlie jurisdiction conferred 
upon it by or under this Act. 


NOTES. 

a Study in Case-law" published by the M. 
Office, Chapter XVT, pp. 71-75. 

Sec. 213: Rkffrence under—Onus—Cask. 

ANSWER AND REJOINDER—PROCEDURE. WlU'rC 

a special reference under S. 213 relates to an 
Act of a Provincial Legislature and the 
Advocate-General of India challenges its 
validity on behalf of the Govcrnor-Cicncral 
of India, the onus is on him in the first 
instance to state the facts and arguments 
and authorities showing that the Act or any 
provisions thereof is or are ultra vires of 
the Provincial Legislature concerned. It 
would then be for the Advocate-General of 
that. Province to file his case staling any 
further facts which may be considered ne¬ 
cessary and meetiug tJie arguments of the 
Advocate-Gcilcral of India and citing tlie 
authorities upon which he proposes to rely 
at the hearing. The position would be re¬ 
versed if a Province were challenging the 


validity of an Act of the Central Legislature. 
The question whether there should be any 
rejoinder by the parly challenging the vali¬ 
dity of the Act must l)c considered after the 
opposite party lias filed his case. 1938 P. 
W.N. 600zzl Fed. L. J. R. 1. . 

Sec. 215: Section ilxplained. —"This is 
a clause put in purely Qut of precaution, in 
case it should turn out that, in some very 
important and vital matter, some supple¬ 
mental, power is necessary for the purpose 
of enabling tlie Court more effectively to 
exercise its jurisdiction. Where you are 
dealing with such important matters as this, 
it is thought wise to put in an enabling clause 
to enable the Legislature, should the neea 
arise, to fill up the gap. The Committee 
will sec that the powers under the Llwse 
are definitely limited and restricted. Ah® 
powers arc to be such as may appear neces¬ 
sary to enable the Court to ,«ercise me 
jurisdiction conferred upon it by 
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216. (1) The administrative expenses of the Federal Court, including all 
Expenses of Federal salaries, allowances and pensions payable to or in res- 

^®^*‘** of the officers and servants of the Court, shall be 

fees nr . t the revenues of the Federation, and any 

tees 01 othei monei-s taken by the Court shall form part of those revenues. 

the amonL"^!!? ;^°';"™o>;-General shall exercise his individual judgment as to 

of the Fe?eml Legllt^r"''' by him before the Chambers 

217. References in any provision of this Part of this Act to a High Court 

Construction of refer- ^ Federated State shall be construed as references 

ences to High Courts in Majesty may, after communi- 

States. cation with the Ruler of the State, declare to be a 

High Court for the purposes of that provision. 

218. Nothing in this chapter shall be construed as conferring, or empower¬ 

ing the Federal Legislature to confer, any right of 
Savings. appeal to the Federal Court in any case in which a 

High Court in British India is exercising jurisdic¬ 
tion on appeal from a Court outside British India, or as affecting any right of 
appeal in any such case to His Majesty in Council with or without leave. 

CHAPTER II. 

The High Courts in British India. 

219. (1) The following Courts shall in relation to British India be deemed 

^ to be High Courts for the purposes of this Act, that i 

Meaning of “High cav fhf^ MtP'h Fourth in Falriiffa Mo/lfoe 


IS 


Court. 


------- WA CAAIO Lll<XL to 

to say, the High Courts in Calcutta, Madras, Bombay, 
Allahabad, Lahore, and P^itno iVio ru;^t r^-.^ 


- -, — Patna, the Chief Court in 

Oudh, the Judicial Commissioner’s Courts in the Central Provinces and Berar, 
in the North-West Frontier Province and in Sind, any other Court in British 
India constituted or reconstituted under this chapter as a High Court, and any 
X? comparable Court in British India which His Majesty in Council may de¬ 
clare to be a High Court for the purposes of this Act: 

Provided that, if provision has been made before the commencement of 
Part III of this Act for the establishment of a High Court to replace any Court 
nr Courts mentioned in this sub-section, then as from the establishment of the 
; rnnrt this sectiott shall have effect as if the new Court were mentioned there- 

lif in lieu of the Court or Courts so replaced. 

(2) The provisions of this chapter shall apply to every High Court in 

British India [Sec Amendment by 3 and 4, Geo. 6, Ch. 5, S. 6, infra.] 


notes. . 

• A f \T#»rp<sariIv there is no specitic 

,S Act. Clause would have 

„nt m mind or the uau , 

iTe dif VTef'houirit If reguired. to 

mfer ^ perform the functions 

ry to enable It to pen 

TVordM No 71 2nd April. 1935, p. 

t • ’c^° ’i, the Solicitor-General. ) 

4 Speech ^ tj,;s clause it will he 

tn sav what Courts should 

T the Crown to the 

: determined to be H^g 

irposes of this pa Crown after com- 
uniMtioiTwith the Crowm’ *(PaA 

iS ir« Ap.i..‘ .935, 


p. 243). 

Sec. 218.—This clause is. only included 
with a view to making good the intention, 
of the Government to maintain the right 
of appeal from the Court at Aden to the 
High Court at Bombay. (Pari. Deb., 
Vol. 300, No. 71, 2nd April, 1935, Col. 
243.) 

Sec. 219.—Prior to the passing of the 
new Act, the High Court at Calcutta was 
mainly under the jurisdiction of the Cen¬ 
tral Government. The other High Courts 
were under the jurisdiction of the Local 
Governments. The Joint Select Committee 
reported in favour of bringing the Calcutta 
High Court into the same relationship with 
the Bengal' Government as that obtaining be¬ 
tween all - other High Courts and their res- 
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220 (1) Even^ High Court shall be a Court of record and shall consist of 

Constitution of High a chief justice and such other judges as His Majesty 
Courts. may from time to time deem it necessary to appoint: 

Provided that the judges so appointed, together with any additional judges 
appointed hv the Governor-General in accordance with the following provisions 
of this chapter, shall at no time exceed in number such maximum number as His 
Majesty in Council may fix in relation to that Court. 

(2) Everv judge of a High Court shall be appointed by His Majesty by 
warrant under the Poyal Sign Manual and shall hold office until he attains the 
age of sixty years : 

Provided that— 

fa) a judge mav by resignation under his hand addressed to the Gover¬ 
nor resign his office; 

fh) n judge mav be removed from his office bv His Majesty by warrant 
under the Poval Sign Manual on the ground of misbehaviour or of infirmity of 
mind or bodv, if the Judicial Committee of the Privv Council, on reference 
being made to them by PTis Majesty, report that the judge ought on any such 
ground to be removed, 

(3) A person shall not be qualified for appointment as a judge of a High 
Cotirt unless he— 

(a) is a barrister of England or Northern Ireland, of at least ten years 
standing, or a member of the Faculty of Advocates in Scotland of at least ten 
years standing; or 


NOTES. 

pective Provincial Governments: and the 
new Act maVes provision accordinglv. 

Proviso. —The Proviso is intended "to 
meet the nossihilitv of what is now the 
Judicial Commissioner’s Court in the 
Central Provinces and Rcrar being, as mav 
well happen, converted into a High Court 
before this Bill becomes an Act. At pre¬ 
sent it i*? referred to as what is now. nanidv, 
the Judicial Commi<Jsinner’s Court in the 
Central Provinces and Berar. Tt mav well 

w 

be that before the Bill becomes an Act it 
will have been turned into a High Court, 
and the amendment merclv makes provision 
in case this happens before that date." 
fParl. Deh., Vol. 300, No. 71, 2nd April, 
193S. Col. 244.) 

—Now the High Court of Nagpur 
has been constituted by Letters Patent —See 
Nagpur T-etters Patent, tnfra.] 

Sec. 220.—The former statutory require¬ 
ment that not less than one-third of the 
Judges of every High Court must have been 
called to the English, Scottish or Irish Bar, 
and that not less than one-third must be 
members of the Indian Civi] Service, is 
abrogated. “Wc are informed", said the 
Joint Select Committee in their Report, 
"that the rigidity of this rule has sometimes 
caused difficulty in the selection of Judges” 
They also said, that the Civil Service Jud¬ 
ges are an important and valuable element 
m the judiciary, and that their presence adds 
greatly to the strength of the High Courts. 
Before the Act the Civil Service Judges 
were not eligible for permanent appointment 
as Chief Justice of a High Court. His 
Majesty s freedom of choice is no longer 


fettered in this respect, under the present 
Art. The Joint Select Committee said, 
“We need hardiv add that our acceptance 
of the proposal to abrogate the statutory 
proportion so far as barristers are concerned 
implies no doubt as to the necessity of con¬ 
tinuing. in the interests of the maintenance 
of British legal traditions, to recruit a rea¬ 
sonable proportion of barristers or advo¬ 
cates from the United Kingdom as Judges 
of the High Courts." In India there is not 
the distinction in the lower ranks^ between 
the Executive and the subordinate judiciary, 
and it is quite inevitable whether you fedc- 
ralise the High Courts or keep them pij- 
vincial as they are now, that the subordi¬ 
nate judiciary will have to be provincial.^ I 
suggest that there is every objection against 
taking the higher ranks of the judicature 
and making them federal whjle maintaining 
the lower ranks under provincial adminW' 
tration. All sorts of administrative dim- 
culties will at once occur, and, iro 

those, it seems to me that there wuj W ® 
grave danger of the Provinces re^rdmg tn 
High Court as isolated and insulated trom 
the Province itself, as something imposM 
by the Federation from 
result that there will much more 
of friction between the Local Government 
the one hand and the High Gourt on 
other, and within the Province, 
subordinate judiciary, which is to , , 
part of the administration, and the team 
Used High Court. The Joint Selwt 
mittce therefore recommended **SL«:ncial 
Courts should remain part --fg. 

Administration, accompanied by 
_he Crown appoint 
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r Service of at least ten years stand- 

^strkt judge • or^ served as, or exercised the powers of, a 

(c) has for at least five years held a judicial office in British India not 
interior to that of a subordinate judge, or judge of a Small Cause Court; or 

(d) has for at least ten years been a pleader of any High Court, or of 

two or more such Courts in succession: ’ 

Provided that a person shall not, unless he is, or when first appointed to 
judicial office was, a barrister, a member of the Faculty of Advocates or a plea¬ 
der, be qualified for appointment as Chief Justice of any High Court constituted 
by letters patent until he has served for not less than three years as a judge of a 
High Court. 

In computing for the purposes of this sub-section the standing of a barris¬ 
ter or a member of the Faculty of Advocates, or the period during which a 
person has been a pleader, any period during which the person has held judicial 
office after he became a barrister, a member of the Faculty of Advocates, or a 
pleader, as the case may be, shall be included. 

(4) Every person appointed to be a judge of a High Court shall, before 
he enters upon his office, make and subscribe before the Governor or some per¬ 
son appointed by him an oath according to the form set out in that behalf in the 
Fourth Schedule to this Act. 

221. The judges of the several High Courts shall be entitled to such sala- 

ries and allowances, including allowances for expenses 
Salaries, etc., of judges, respect of equipment and travelling upon appoint¬ 
ment, and to such rights in respect of leave and pensions, as may from time to 
time be fixed by His Majesty in Council: 

Provided that neither the salary of a judge, nor his rights in respect of 
leave of absence or pension, shall be varied to his disadvantage after his appoint¬ 
ment. 

222 (1) If the office of chief justice) of a High Court becomes vacant, or 

, .... , if any such chief justice is by reason of absence, or 

_ Temporary and additional reason, unable to perform the duties of 

his office, those duties shall, until some person appoin¬ 
ted by His Majesty to the vacant office has entered on the duties thereof, or 
until the chief justice has lesumed hit, duties, as the case may be, be performed 
by such one of the other judges of the Court as the Governor-General may in 
his discretion think fit to appoint for the purpose. 


notes., 

nents and that the expenses are ‘o ^e 
rotable charges on provmcia bud^ts 

'Pari. Deb., Vol. 300, No. 71, 2nd April, 
i93S, Cols. 249-254.) 

ce- 220 f4).—The oath prescribed by 

."IP 

I break after ^ 

nade a permanent Judge issued be- 

,y a Royal warrant ^'g^Ve AcShe ap- 

bre the commencement of *c 

lointment to take as additional 

ontmuation of bis aPP ^ 

Sdretfresh necessitat- 


ing a fresh oath which is required only for 
a person who enters upon his office for the 
first time. The fact that the additional 
Judge did not take the oath afresh on being 
made a permanent Judge would not invali¬ 
date his appointment or make the High 
Court otherwise than validly constituted 
1937 A.LJ. 840=1.L.R. 1937 A. 880= 
1937 A. 588 (F.B.). 

Sec. 222.—Cl. 1 of S. 222 of the Go¬ 
vernment of India Act expressly recognises 
and provides for the contingency of the 
Office of Chief Justice of a High Court re¬ 
maining vacant for some time. G. 2 of 
the Letters Patent (Patna) only determines 
the constitution of that High Court by de¬ 
claring that it shall consist of a Chief Jus- 
..-tice and a certain number of other Judges. 
^In the case of a vacancy caused by death 
some time must necessarily elapse .before a 
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(2) If the office of any other jucli?e of a High Court becomes vacant, or if 
anv such judge is appointed to act temporarily as a chief justice, or is by reason 
of absence, or for any other reason, unable to perform the duties of his office, the 
Covernor-rieneral may in his discretion appoint a person duly qualified for 
appointni^i’nt as a iudge to act as i judge of that Court, and the persons so 
n)ir>o;nt( (l "hail, v.nle^s the (ir,v< rnor-C7eneral in his discretion thinks fit to VPr 
voke his appointment, he deemed to be a judge of that Court until some person 
appointed by His Majesty to the vacant office has entered on the duties thereof, 
or until the permanent ju<lge has resumed his duties. 

If by reason of ain temporary increase in the business of any High 
Court or by reason of arrears of work in any such Court it appears to the 
riovernor-rieneral that the number of the judges of the Court, should be for the 
time being increased, the (iovernor-Cicneral in his discretion may, subject to the 
foregoing provisions of this chaj)ter with respect to the maximum number of 
iiidgcs. appoint persons dul}' (iiialified for appointment as judges to be additional 
iudges of the Court for such period not exceeding two years as he may 
specify. 

223. ."Subject to the jirovisions of this Part oi tliis Act, to the provisions 

of any Order in Council made under this or any other 
Act and to tlie provisions of any Act of the appro- 
])riate legislature enacted by virtue of powers con¬ 
ferred on tliat legislature by this Act. the jurisdiction of, and the law adminis¬ 
tered in. any existing High Court, and the respective powers of the judges 
thereof in relation to the achninistration of justice in the Court, including any 
power to make rules of Court and to regulate the sittings of the Court and of 
members thereof sitting alone or in division Courts, shall be the same as imme¬ 
diately before the commencement of Part ITT of this Act. 


Jiiris<liction of existing 
Hi;:li Courts. 


KOTFS. 

new a|)))C)intnicnl is made. Tt would be 
preposterous to hold that duriu" llic inter¬ 
val between the death and new appointment 
tliere is no propcrl.v constituted Hi«li Court. 
The vacancy in the Office implies that the 
office exists which is distinct from the case 
of an abolition of the office. Wlicrc llic 
Chief Justice of the Court dies during 

tlie vacation of the High Court, the Office 
of Chief Justice docs not die with him. It 
still continues, tliough it remains vacant 
till filled up. The constitution of the Court 
remains unl)roken and unchanged. So far 
as the jurisdiction of a vacation bench of 
the High Court to hear and decide cases is 
concerned, that cannot be questioned, be¬ 
cause the Vacation Bench is not retpiircd to 
do any of the duties of tlie Chief Justice. 
The only effect of the vacancy in the office 
of Chief Justice, is that, so long as the 
vacancy continues, there would he no one 
to perform his duties unfil \hc Ciovernor- 
General appoints some one of the other 
Judges to do the same under S. 222 (1) 
of the Government of India Act. I'hc death 
of the Chief Justice and the consc(|ucnt 
vacancy in his office does not affect tlie ju¬ 
risdiction of tlie Vacation Bench in the least 
or render it. incompetent to pass orders in 
any case within its jurisdiction as provided 
by the law and the Rules of the High Court, 
17. Pat. 574-19 Pat.L.T. 675=1938 P.W. 
N,,-683=1938 Pat. 550. 

Sec. 223: Extracts from Parliamkn- 
FBy.- ( ATTORNEYr-GENERAL) ‘.‘The 


<cliemc of tlic .\ct provides that the Provin¬ 
cial Legislatures shall have competence to 
legislate iti respect of the jurisdiction of the 
High Court in any matters in connection 
with which they may pass legislation. It 
will he seen at once how important it is that 
if tlic Provincial Legislature is to have 
power to legislate upon any particular mat¬ 
ter. it shall also have the power to legislate 
in rcsticct of the necessary jurisdiction of 
tlie High Court as licing connected with 
that matter. My Noble Friend has suggest¬ 
ed some ways in which legislation might 
he passed by the Provincial Legislature de¬ 
rogating from the jurisdiction of the High 
Court. T am informed that, judging 
jircsent day and past experience, the tendency 
lias been and would he in the future m 
exactly the opposite direction. The incli¬ 
nations of the Legislatures has been to in¬ 
crease the jurisdiction of the High Court 
and not to diminish it or derogate 
The reason that I would mention as the one 
which makes it impossible to accept tne 
amendment of my honourable and 
I'ricnd is that his amendment makes it im¬ 
possible for the Provincial Legislature to 
derogate from the jurisdiction of the Hg 
Court. That would really mean that tne 
Federal Legislature would have to come m 

and legislate in respect of 

deal with that which had l^en m®«e 

subject of legislation in the -M- 

gislature, and you would get an .. 

tangle betw'cen the tw’p, or you 

get such a tangle. In spite of what ^,.7, 
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224. (1) Every High Court shall have superintendence over all Courts in 

India for the time being- 

of High Courts. diction, and may do any 

IS to say,—■ 

(o) call for returns; 

(b) make and issue general rules and prescribe forms for regulating the 
practice and proceedings of such Courts; 

(c’l prescribe forms in which books, entries and accounts shall be kept 
by the officers of any such Courts; and 

(d) settle tables of fees to be allowed to the sheriff, attorneys, and all 
clerks and officers of Courts: 


subject to its appellate juris- 
of the following things, that 


Provided that such rules, forms and tables shall not be inconsistent with 
the provision of any law for the time being in force, and shall require the-pre¬ 
vious approval of the Governor. 

(2) Nothing in this section shall be construed as giving to a High Court 
aoy jurisdiction to question any judgment of any inferior Court which is not 
otherwise subject to appeal or revision. 


NOTES. 

said as to the probable tendencies being in 
the direction of increasing the jurisdiction 
of the High Court, rather than diminishing 
it, provision has been made in the Instru¬ 
ment of Instructions hy which any legisla¬ 
tion derogating from the powers of the High 
Court so as to endanger the position which 
the Court is by such Act designed to fill, is. 
to be sent by the Governor for the consi¬ 
deration of the Governor-General. That 
would give the most ample safeguards 
against the possibilities suggested by my 
noble Friend. I hope that my honourable 
Friends will feel that the safeguard which 
will be inserted in the instrument of Instruc¬ 
tion will prevent them from fueling any 
fears as to the jurisdiction of the High 
Court being tampered with by 
cial Legislature.” (Pari. De^. Vol. 300, 
No. 71, 2nd April. 1935, Col 294.) 

Secs. 223 and 224.—The High Court 
has no jurisdiction under the Government 
of India Act, 1935, to interfere with an 
order passed by a Deputy Collector in exe¬ 
cution proceedings under 

.^ct. I.L.R. (1941) 2 Cal. 366.^4 F.L.J. 

^^ec’^ 224.—This section reproduces the 

terms of S. 107 of the old Act with two 
variations, one of which alone is of sub- 

'‘Th The provision as. to transfer of cases 

to itself under cl. (b) hf, General■- 

the reason stated by the A‘‘°™^J,-&dure 
“The Codes of Criminal and Civil l^roceaure 

1 j '.Ja this nower in connection 

already provide lor tms puwci p.,,rts 

with the ordinary transl 

that is to say, the power ° direct the tran^ 

fer of a suit or appeal from one Court id 

a"othL of equal or superior jurjsd.c ion 

It seems most undesirable to take Me ot tne 

powers conferred upon cection which 

piri.°Sb::V.I. k Col. 994.) Th. 

’. C.C.M.-348 


viso which prescribes the previous approval 
of the Governor to the validity of the rule 
made hy the High Court under this section, 
makes a departure from the previous law 
in the case of the High Court of Calcutta 
for which the previous approval of the Go¬ 
vernor-General in Council was formerly 
perscribed; thus rendering all the High 
Courts uniform in respect of this matter. 

Cl. (2).—This deprives the High Courts 
of the revisional powers which they have 
been exercising over Courts subject to their 
appellate jurisdiction ever since the consti¬ 
tution of the High Courts in 1861, originally 
under S. 15 of the High Courts Act of 1861 
and later under S. 107 of the Government 
of India Act, 1915. The revisional powers 
of the High Courts would therefore here¬ 
after be confined to those cases where the 
Indian enactments confer such a power. The 
term “inferior Court” is not defined by the 
Act, and in the context it can presumably 
mean **Courts inferior to the High Court 
which are subject to the appellate jurisdic¬ 
tion of the High Court” within the opening 
words of this section. It is submitted that 
the sub-section does not affect the powers 
of the High Court to issue writs of certio¬ 
rari and prohibition in respect of the pro¬ 
ceedings and determination of tribunals 
which are not “inferior Courts”, e.g.^ in 
those cases where jurisdiction is conferred 
on persona desi^uita to determine judicially 
the rights of parties; or in cases of quasi¬ 
judicial tribunals. {See also Notes under 
S. 220, supra. Pari. Deb. and Joint Par. 
Com. Report.) 

Applicability. —Although S. 224 contains 
in effect a reproduction of the terms of 
S. 107 of the previous Government of India 
-Act, it also contains a proviso which makes 
it clear that S. 22^ has no application of 
itself to legal proceedings at all. I.L.R. 
(1938) 1 Cal. 256=1938 Cal. 23. 

Power of superintendence—Scope and 
EXTENT OF. —The powcp of -superintendence 


I 
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225. (1) If. on an application made in accordance with the provisions of 

. this section, a High Court is satisfied that a case nen 

fo Hieh Court for trial. m an inferior Court, being a case which the High 

Court has power to transfer to itself for trial, invol¬ 
ves or is likely to involve the question of the validity of any Federal or Pro¬ 
vincial Act, it shall exercise that power. 


(2) An application for the purposes of this section shall not be made 
except, in relation to a Federal Act, by the Advocate-General for the Federation 
and, in relation to Provincial Act. by the Advocate-General for the Federation 
or the Advocate-General for the Province. 



NOTFS. 

of Conrfs; conferred on the 

Chtef Court of Sinrl hv Inw incliirles neces¬ 
sarily the nower to pnidc. advise and en- 
conraee Macrisfratcs in the faithful discharire 
of their indicinl duties. T.T..R. (1941) 

Kar. 3=1040 Sind 239 (F.R.). 

Sec. 224 (1) and ( 2 ): Constritctton 

ATU) sropr—PowF.RS OF Hrr.H Cottrt existinc, 
nFFORF. Act — Tr t.akfn away or afftctfo.— 
Snh“S, (2) of S. 224 of tlie Cio\'ernnicnt of 
India Act cannot have been intended to enr- 
fail any of the rowers possessed hy the Hi^li 
Courts before the Act of 193.S was passed. 
In fact S. 223 preserves those powers. All 
that S, 224 (2) means is that the Hiph 
Courts cannot so interpret siib-S. (1) of 
that section as to nsnrp the powers which 
thev did not possess before. S. 224 deats 
with the administrative functions of the 
Hip'h Court and it does not affect the powers 
conferred upon the Hicrh Courts hy the 
Letters Patent and the Charter Act, powers 
co-extensivc with tliosc of the Court of the 
King's Bench in Fnpland, inchuling the 
power to issue writs of certiorari in respect 
of proceedings of Subordinate Courts, tri¬ 
bunals or officers acting judiciallv, 41 
Bom. L. R. 9^U=1939 Bom. 471.' The 
word "judgment” as used in S. 224 of tlie 
Government of India Act is used in the Eng¬ 
lish sense and embraces an order in the 
same way as the word 'judgments* used in 
the Letters Patent include not onlv judg¬ 
ments as understood hy the C, P. Code, in 
India, but also all final orders. 1940 N.L. 
.1. 93. 

Revision—Inherent powers of Hioh 
Court. —Outside the statutory provisions, 
e.g., S. 224, Government of India Act and 
S. 115, C. P. Code, no High Court has any 
inherent powers of revision over the Sub¬ 
ordinate Courts within its jurisdiction, such 
for example as the Court of King’s Bench 
in England has for centuries exercised over 
Courts inferior to itself. 1938 O.W.N 1251 
tA.T.R. 1938 F.C. 1. See also A7. 578 
(Revision of order under S. 36, Legal Prac- 
mioners’ Act), S. 224 (2) limits the Higli 

to question judgments of 
to those given under the 
. , . . Hence High Court cannot 

entertain a revision from an interlocutory 
order is no^ 

L.R. 775=1938 Lah. 442. 


Courtis powers 
inferior Courts 
ordinary law. 


Power of Nagpur High Court 'to issue 
writ of certtorart.— The High Courts in 
India other than the chartered High Courts 
have not the power to issue the prerogative 
writ of certiorari either under the Letters 
Patent or the Government of India Act. S. 
224 (2) of the Government of India Act 
denies the Nagpur High Court jurisdiction 
to question any judgment of any inferior 
Court which is not otherwise subject to ap¬ 
peal or revision. This would preclude that 
Court from issuing a writ of certiorari in 
respect of the acts of any public authority 
even though they are judicial as opposed to 
merely administrative acts. T.L.R. (1941)' 
Nag. 397=1941 Nag. 282, An order passed 
by a Village Headman under S. 10 of Regu¬ 
lation XI of 1916 is not subject to appeal or 
revision. S. 224 (2) of the Government of 
India Act of 1935 excludes the High Court's 
jurisdiction in such cases. 1940 Mad. 183 
=50 L.W. 799=1939 M.W.N. 1223. The 

superintendence given to the High Court 
under S. 224 (1) cannot be construed as 
giving to the High Court any jurisdiction to 
question any judgment of any inferior Court 
which is not otherwise subject to appeal or 
revision. Neither S. 224 nor S. 439, Cr. 
P. Code, wilt enable the High Court to ex¬ 
punge passages or remarks made by the trial 
Court against a witness in a judgment of 
acquittal at the instance of the witness con¬ 
cerned when the judgment is not under ap¬ 
peal or revision. 194 I.C. 248=1941 P.W. 
N. .534=1941 Pat. 544. The combined effect 
of Ss. 224 (1) (d) and 231 (2) is that so 
far as the Punjab is concerned, rules fram¬ 
ed and tables settled by the Lahore ^^8" 
Court come into force on the date when 
they are approved by the Governor of the 
Punjab, but in Delhi they receive their vali¬ 
dity on the date on which they are 
bv the Governor-General. 1941 Lah. 450. 

Secs. 225-227.—Under S. 225 if, on ap¬ 
plication, a High Court is satisfied that a 
case pending in an inferior Court, being a 
case which the High Court has power to 
transfer to itself for trial, involves or is 
likely to involve the question of^ invalidity 
of any Federal or Provincial Act, 't js to ex¬ 
ercise that power. [S. 225, CL (ul* 
application for this purpose is not to D 
made except, in relation to a Federal Ah 
hy the Advocate-General for the 
and, in relation to a Provincial Act, by 
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226. 


matters. 


(1) Until otherwise provided by Act of the appropriate legislature, 

, , no High Court shall have any original jurisdiction in 

Jriinsdiction in revenue matter concerning the revenue, or concerning any 

act ordered or done in the collection thereof according 
to the usage and practice of the country or the law for the time being! in force. 

(2) K Bill or amendment for making such provision as aforesaid shall 
not be introduced into or moved in a Chamber of the Federal or a Provincial 


NOTES. 

Advocate-General for the F'^deration or 
the Advocate-General for the Province. The 
nurnose of this section was to Tnlnimi‘?e the 
inconvenience caused hv the nossibility of an 
A^'t heine challenged as ultra 7'fVe.f. Until 
otherwise nrovided hv Act of the anpro- 
priate T.eei^lature no Hi<yh Court will have 
anv oriP^inal inri«diction in anv matter con- 
cerninsr the revenue or concerning anv Act 
ordered or done in its collection, 2?6. 

cl. ni.l As in the case of thp F#*aeral 
Court, all nrocpedinjys in everv Hieh Court 
will be in the Fno^lish lanmiage fS. 227). 

Sec. 2^6.—fCf. S. 106, Old Govern¬ 
ment of India Act. 1015U -'iO M. 4^0 

=r';3 'M'. L. T. 335: 45 M. L. T. 592 
(V. C.). The nuestion whether the 

TTrVn Immo'-^hle Pronertv Tnv imposed hv 

the Bomhav Finance Act of 1932. as amend¬ 
ed in 1939. Part VT; ran he raised bv the 
municipal authorities in the manner pro¬ 
vided is a matter concerning the rev^ue 
and therefore the inrisdiction of the 
Court to determine the nuestion i<= bv 

S 226 TLR 0940) Bom. 5«=3 F.L. 
9 - ) ?^=42Bom.L.R. 10=1940 Bom. 

6'i fF BJ.ITnder S. 226 ('ll the Hieh Court 
has no ori-inal iurisdirtion to entertain a 
suit challeneine the leeaiiitv of an order for 
confisration of smupcled (roods passed under 
the Sea Customs Act as the seizure and con¬ 
fiscation of the eoods is an act ordered or 
done in the collection of revenue. No irre- 
gularitv of procedure and no error m the 

inclusions arrived at can per se 
application of this section, when there is no 
allegation that the Officer of Customs direct¬ 
ed the confiscation of the ?oods «'“'«/*• 
i (n tfie exercise of powers conferred on 

him by Sea Customs Act 

which he knew the provisions of the Act 

were not apolicnhie • 3 P® . • • ^ ^ 

.W=I.L.R. 0939) 1 Cal. 257=43 C.W.,N. 
44.5=19.39 Cal. ^ 63 . See aho I. 

/'lO'^OI 2 C'.il 541=1940 Cal. 174. ^beaa 

* 4 ' +* r»f the penalty under the Sea 
mdication ot tne pciiauy matter 

Customs Act is an adiudi collection is 

accordiner to rt>e "sae being in 

country or the law ^ c 226 (!)• 

St; 

tion to entertain a su o ^^2-1940 Bom. 

penalty. 42 Bom. L. * „_^AppiJca- 

29 "Concerning the revenue, etc Appi 


tion to High Cotirt to direct Income-tax 
Officer'to forbear from assessing applicant— 
competenev. Se.e 42 Bom.L.R. 414. Even 
assuming that it is correct to sav that 
the motive of Go^fenment in im^iitutinn and 
-maintahnnq the Court of Wards was to 
safeguard estatp<; from mismanagement and 
conseouent inability to pay revenue, that is 
no iuqfification for saying that an order of 
the Court of Wards declaring a female, a 
di-^analified proprietor is a matter 'concerning 
rc'^'cwT/c or an art done in cnJJectinn there¬ 
of^ within the mf^aning of S, 276 O) of the 
Government of India Art. T.L.R. 093^) 

1 Cal. 476=42 C.W.N. 230=1938 Cal. 

385. The expression "the revenue” in 
S. 106 ('2) of the Government of India Adt 
does apply to the stamp duty payable under 
the Indian f^tamp^Act and such stamp duty 
d/^ps fall within the terms of the section. 
Where the contention is that the stamp 
authorities are not entitled to charo^e any 
particular stamp duty, it mitst be'a “Matter 
concerning the revenue” within the meaning 
of S. 106 (2), and anv act ordered to bef 
done in the collection of the revenue would 
likewise be a matter concerning the revenue. 
An act done bv the revenue authorities for 
the purpose of collecting the revenue which 
thev consider to be Properly leviable m ac¬ 
cordance with law is an act done in ac¬ 
cordance with law and can never give rise 
to anv cause of action against the officers 
of the Secretary of State. The High Court 
has no jurisdiction to entertain a 
suit in such a matter bv reason 
of the bar imposed bv S. 106 f2), and 
the public have no remedy against what may 
turn out to be a wrong and arbitrary decision 
of the stamp authorities with regard to the 
payment of duty chargeablel in respect of any 
particular document, save and except the 
somewhat doubtful remedy provided by S. .56 
of the Stamp Acit. I.L.R. (1939) Bom. 320 
=: 2 Fed.L.J. (P. ID 60=41 Bom.L.R. 297 
b:1939 Bom. 215. The iurisdiction, powers 
and authority of the High Court as confer¬ 
red bv S. 106 of the Government of India 
Act, 1915-1919 can be affected either by His 
Maiesty by further Letters Patent or by the 
Indian Legislature. The Provincial Legis¬ 
lature even with previous sanction of the 
Governor-General cannot by reason of S! 80-A 
(4) of the Act affect, curtail or extend the 
jurisdiction and powers of the High Court, 
and if it passes such a piece of legislation, it 
would be ultra vires,^ I.L.R, (1939) 2 Cal. 
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legislature without the previous sanction of the Governor-General in his dis¬ 
cretion or. as the ca^e may be, of the Governor in his discretion. 

Prorofrlincr. of Hich 227. All proceedings in every High Court shall 

Cotirt-^ to he ill Fiiclish. he in the English language. 

228 (\) The administrative expenses of a High Court, including all 

^ salaries, allowances and pensions payable to or in 

Fxpcn‘:c9 of Hieh ourts. of the officers and servants of the Court and 

the salaries and allowances of the judges of the Court shall be charged upon the 
revenues of the Province, and any fees or other moneys taken by the Court 
shall form part of those revenues. 

(2) The Governor shall exercise his individual judgment as to the 
amount to be included in respect of such expenses as aforesaid in any estimates 
of expenditure laid by him before the legislature. 


229. fl) TTis Majesty, if the Chamber or Chambers of the legislature of 

any Province present an address in that behalf to the 
Governor of the Province for submission to His 
Majesty, may by letters patent constitute a High 
Court for that Province or any part thereof or re¬ 
constitute in like manner any existing High Court for 
that Province or for any part thereof, or. where there are two High Courts in 
that Province, amalgamate those Courts. 


Power of His Majesty to 
constitute or reconstitute 
High Court hy letters 
patent. 


(2) Where any Court is reconstituted, or two Courts are amalgamated, 
as aforesaid, the letters patent shall provide for the continuance in their res¬ 
pective offices of the existing judges, officers and servants of the Court or 
Courts, and for the carrying on before the reconstituted Court or the new Court 
of all pending matters, and may contain such other provisions as may appear 
to His Majesty to he necessary by reason of the reconstitution or amalgama¬ 
tion. 


230. (1) His Majesty in Council may. if satisfied that an agreement in 

t 7 * • • 1 • • 1 - that behalf has been made between the Governments 

hxtra-nrovinrial uinsdic- - , , ,, . . tt* t. ^ ^ 

tion of High Courts. concerned, extend the jurisdiction of a High Court in 

any Province to any area in British India not forming 
part of that Province, and the High' Court shall thereupon have the same juris¬ 
diction in relation to that area as it has relation to any other area in relation 
to which it exercises jurisdiction. 

(2) Nothing in this section affects the provisions of any law or letters 
patent in force immediately before the commencement of Part III of this Act 
empowering any High Court to exercise jurisdiction in relation to more than 
one Province or in relation to a Province and an area not! forming part of any 
Province. 


(3) Where a High Court exercises jurisdiction in relation to any .area or 
areas outside the Province in which it has its principal seat, nothing in this Act 
shall be construed— 


fa) as empowering the legislature of the Province in which the Cour 
has its principal seat to increase, restrict or abolish that jurisdiction; or 


NOTE.S. 

93=43 C.W.N. 613=1939 Cal. 435 (S.R.). 

Sec. 228.—Joint Pari. Com. Rep., 
para. 335. 

• —“This clause reducf'S substan¬ 

tially S. 109 of the existing Act. It provides 
that where thc^ High Court exercises iuris- 
niction in relation to an area outside tlio 

Province in which it has its. principal scat, 
then the Bill shall ’not be interpreted as 


empowering the legislature of that 
to increase or restrict the jurisdiction of the 
Court or prevent the legislature from 
ing power to make laws for that area. * 
legislature having power to make laws _o 
the area can pass laws in regard to the 
diction of the Court. fParl, Deb.* Vol. 

No. 71, 2nd April, 1935, Col. 297, Speech Ot 
the .^ttorncy-Gene^al.), ' . 
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1 u If preventing the legislature having power to make laws in that 

behalf for any such area from passing such laws with respect to the jurisdic¬ 
tion of the Court m relation to that area as it would be competent to pass 
if the principal seat of the Court were in that area. 

231. (1) Any judge appointed before the commencement of Part III of 

Saving and definitions. continue in office 

and shall be deemed to have been appointed under 

this Part of this Act, but shall not by virtue of this Act, be required to relin¬ 
quish his office at any earlier age than he would have been required so to do 
if this Act had not been passed. ^ 

(2) Where a High Court exercises jurisdiction in relation to more than 
one Province or in relation to a Province and an area not forming part of a 
Province, references in this chapter to the Governor in relation to the judges 
and expenses of a High Court and references to the revenues of the Province 
shall be construed as references to the Governor and the revenues of the 
Province in which the Court has its principal seat, and the reference to the 
approval by the Governor of rules, forms and tables for subordinate Courts 
shall be construed as a reference to the approval thereof by the Governor of 
the Province in which the subordinate Court is situate, or, if it is situate in an 
* * * area not forming part of a Province, by the Governor-General. 

PART X. 

CHAPTER II. 

Civil Services. 

General Provisions. 

240. (1) Except as expressly provided by this 

Act, every person who is a member of a civil service 
of the Crown in India, or holds any civil post under 
the Crown in India, holds office during His Majesty’s 
pleasure. 


Tenure of office of per¬ 
sons employed in civil capa¬ 
cities in India. 


NOTES. 

Sec. 240: Tenure of Office of Civil 
Servants. —This section reproduces in sub¬ 
stance the provisions of S. 96-B of the 
Government of India Act, 1919. The slight 
variations in the language of the opening 
words of this section compared with the old 
section serve to emphasise that the tenure 
of all civil services is at pleasure, if ever it 
was open to doubt. The use of the words 
“subject to the provisions of this Act and 
the rules made thereunder" before specify¬ 
ing the tenure gave rise to 
Venkata Rao v. Secretary of State, (1937) 
1 M.L.J. 529=64 LA. 55, that the Statute 

gav€ servants of the Crown a right enforce¬ 
able by action to hold office in accordance 
with the rules .and that they cou d only be 
dismissed as provided by the rules and in 

accordance with the procedure prescribe 
thereby. Their Lordships of the Judicial 
Committee negatived this contention observ¬ 
ing: “S. 96-B in express terms states that 

office is held at pleasure. f!rm 

fore no need for the implicaUon . 

and no room for its exclusion. ^ " 

ment for a limited and special kind of em¬ 
ployment during pleasure but with an add 


contractual term that the rules are to be 
observed is at once too artificial and too 
far-reaching to commend itself for accept¬ 
ance”. (See Venkata Rao v. Secretary of 

State, (1937) 1 M.L.J. 529 (535)c=:64 I.A. 
55). The omission of those words from 
the section makes it clear that the tenure is 
an unqualified one at pleasure. The excep¬ 
tions provided for in the opening words re¬ 
late to the office of Judges of the High 
Courts and the Federal Court, and of the 
Auditor-General of India and the Auditor- 
General of Home Accounts whose tenure of 
office is during good behaviour and who are 
removable only on the ground of misbeha¬ 
viour or infirmity of mind or body if the 
Judicial Committee of the Privy Council on 
reference being made to them by His 
Majesty report that the official ought in any 
such ground to be removed. It is a funda¬ 
mental principle, based on ptiblic policy, 
that the Crown should have the unfettered 
discretion to remove a public servant at 
pleasure, and even a contract to engage him 
for a fixed term, if there be no statute law 
authorising it, would not be available to 
him, such a contract being void as against 
public policy. This powef to dismiss at 
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NOTES. 

will can only be controlled by a statute but 
cannot be abridged or controlled by ru es or 
regulations of service, even if those rules or 
regulations are framed under powers given 
by a statute. Consequently, the disniissal 
or discharge of a civil servant in violation 
of the Fundamental Rules would not entitle 
him to an appeal to the Civil Court but 
would leave him to appeal only to the ad¬ 
ministrative authorities, 42 C.W.N. lloo 

=68 C L.T. 320=1938 Cal. 7o9. See also 
46 L.W. 242=1937 Mad. 777. A servant 
of the Crown in India holds his appoint¬ 
ment at the pleasure of the Crown and is 
liable to dismissal at the will and pleasure 
of the Crown, notwithstanding a contract to 
the contrary, unless the Crown has deprived 
itself of its prerogative in some way ex¬ 
pressly recognised by law, nor can an action 
for wrongful dismissal be entertained even 
though a special contract be proved. A 
refusal to employ a person to whom em¬ 
ployment has been offered does not stand on 
a different footing, because the power to 
dismiss an employee at pleasure involves the 
power to refuse to employ a person accept¬ 
ing an offer of employment. 39 Bom. L. 
R 807=1937 Bom. 449. The words sub- 
ject to the rules’ appearing in b. 96-15, ot 
Government of India Act, are not superflu¬ 
ous and ineffective. The section contains 
a statutory and solemn assurance that the 
tenure of office held by servants of the 
Crown though at pleasure, will not be sub¬ 
ject to capricious or arbitrary action but 
will be regulated by rule. The provisions 
for appeal in the rules are made pursuant 
to the principle so laid down. Redress 
therefore in such cases is not obtainable 
from the Courts by action. It is so even 
where there has been serious and complete 
failure to adhere to important and tunda- 
mental rules, as for instance in the case of 
a person who has been dismissed from ser¬ 
vice without any investigation into the 
charge. The remedy of the person aggriev¬ 
ed does not lie by a suit in Court but way 
of appeal of official kind. 64 I.A. 55—T. 
L R (1937) Mad. 532=1937 P. C. 
k=(1937) 1 M. L. J. 529 (P. C.). 

See also 1937 Rang. L- 
Rang. 89 (S. B.); 165 I. C. ^=1936 

O.W.N. 1140=1937 Oudh 209. Although 
by virtue of S* 96-B, a statutory right is 
created between the Crown and the servant, 
it is not to be implied that any provisions 
in Statute 23 of 1871, repugnant to the terrns 
of the Statute creating such right are repeal¬ 
ed or rendered inapplicable to such a case. 
Statute of 1919 does not confer right of 
action to enforce the rules made thereunder. 

I. L. R. (1937) Mad. 517=64 I. A. 40 
=41 C. W. N. 545=1937 P. C. 27= 
(1937) 1 M.L.J. 515 (P.C.). In a case 

in which after Government officials, duly 
competent and duly authorised in that be¬ 
half, have arrived honestly at one decision, 


their successors in office after the decision 
has been acted upon and is in effective 
operation, cannot purport to enter upon a 
reconsideration of the matter and to arrive 
at another and totally different decision. 
Where a Sub-Inspector of Police was 
granted an invalid pension by a competent 
authority and thus duly ceased to be in 
service, and the officer succeeding the 
authority, which had granted the pension, 
reconsidered the matter and ordered his 
removal from the service. Held, that the 
servant had suffered a wrong and there¬ 
fore had every right to complain of the 
stoppage of pension as a breach of rules 
relating to pensions. 64 I.A. 40=1.L.R. 
(1937) Mad. 517=1937 P.C. 27=(1937) 1 
M.L.J. 515 (P.C.). R. 55 of the Civil Ser¬ 
vices (Classification, Control and Appeal) 
Rules, which provides for the case of a de¬ 
partmental inquiry into charges against a 
Government servant who is subject to the 
rule, contains a safeguard to the effect that 
none of the graver penalties—dismissal, re¬ 
moval or reduction—which the authority 
concerned is empowered to inflict can be 
imposed upon the person charged unless he 
has been given an adequate opportunity of 
defending himself. But the rule does not 
state that the authority concerned shall it¬ 
self hold the inquiry. The authority is 
competent under the rule to depute some 
subordinate officer to hold the inquiry. The 


purpose of the rule is to enable a Govern¬ 
ment servant to defend himself when his 
conduct is the subject of a charge which is 
to be dcpartmentally investigated. And so 
long as the conditions of the rule are fol¬ 
lowed, there is nothing prejudicial to the 
Government servant in the circumstance 
that the inquiry is held not by the authority 
itself which imposes the punishment but by 
some subordinate officer deputed 
authority for the purpose. M.W.N- 

821=46 L.W. 531=1937 Mad. 735= 0^) 
2 M.L.J. 189. See, also 1937 Oudh 
The stipulation or proviso as to dismissal m 
S. 96-B is itself of statutory force ana 
stands on a footing quite other than 
matters of rule which are of infinite 7 
and can be changed from time to time, im 

statutory safeguard should be ? 

with the utmost care and a deprivation oi 

pension based upon a dismissal 
to be made by an official, who is prohib 
by statute from making it, rests upon 
illegal and improper Inundation. 64 i. • 

40=1.L.R. (1937) Mad. 517=39 Boin^ 

R. 688=41 C.W.N. 545=45 L W 13^ 

1937 P.C. 27=(;i937) 1 515 (B. 

C.). Where a civil servant P 
suspension till a criminal case .• uy 
was finally decided and on his conv .7 
the Magistrate was dismissed . of 

but on his acquittal in appeal, the 
dismissal was cancelled and he was 
ed from service, a months pay 
in lieu of notice, the said payment docs m 


S. 240] 


The Gk)VERNMENT OF India Act, 1935. 2783 


f tt- aforesaid shall be dismissed from the service 

ot His Majesty by any authority subordinate to that by which he was appointed. 

(3) No such person as aforesaid shall be dismissed or reduced in rank 
until he has been given a reasonable opportunity of showing cause against the 
action proposed to be taken in regard to him: 


Provided that this sub-section shall not apply— 

(o) where a person is dismissed or reduced in rank on the ground of con 
duct which has led to his conviction on a criminal charge; or 


. (^) where an authority empowered to dismiss a person or reduce him in 
rank is satisfied that for some reason, to be recorded by that authority in writing- 
It is not reasonably practicable to give to that person an opportunity of showing 


cause. 


(4) Notwithstanding that a person holding a civil post under the Crown 
in India holds office during His Majesty’s pleasure, any contract undeTwhIch a 
person, not being a member of a civil service of the Crown in India is appointed 
under this Act to hold such a post may, if the Governor-General, or, as the case 
may be, the Governor, deems it necessary in order to secure the services of a 
person having special qualifications, provide for the payment to him of compensa¬ 
tion if before the expiration of an agreed period that post is abolished or he is 
for reasons not connected with any misconduct on his part, required to vacate that 
post. 

* * * 


NOTES. 

amount to reinstatement and he cannot, 
therefore, under R. 54, Part III of the 
Fundamental Rules, claim full Pay tor the 
whole period of suspension. 42 C.W.N. 

1186=68 C.L.J. 320=1938 Ca . 759. 5^? 
also 4 F.L.J. (H.C.) 400. A servant of 
the Crown who is dismissed from service 
has no cause of action against the Crown, 
although the dismissal is by an authority 
subordinate to the one who appointed him 
and is, therefore, made in contravention of 
the very terms of the Government of India 
Art A mere declaration by the Civil 
Court that the dismissal is illegal and that 
the servant is fit to be reinstated to his post 
will not serve any useful purpose. Because 
he wafillSally dismissed, it does not neces¬ 
sarily follow that he was a good officer or 
that he might not have been legally dismis¬ 
sed and justifiably dismissed . on p^per 

pounds ^d ate (^942) 

1 M L I 77. ft cannot be said that since 
c VtiP Art of 1935 had re-enacted 

S. 240 of 5 95 .B of the earlier 

with amendments o. .. . ranse of ac- 

Act (on which the appe laji^t 

tion was based) the A t t .^ 

tanto be regarded as retro p judgment 

a Court which had foundea 

on the provisions of b. v j^e 

be deemed o have been ^^1 ^P ^^ 35 ^ 

provisions oi F C 1. 

1938 O.W.N. 1251=1938 F.C 

Secs. 240 (2) 2«. ^^^horitv 

Sub-Inspector appointed him 

subordinate to void.-A Sub- 

—SuiT TO declare dismissal VUI 


ffispector of Police appointed by I. G. of 
Police was dismissed by the Deputy I. G 
of Police. After an unsuccessful appeal 
against such dismissal to the I. G. and the 
Provincial Government the dismissed officer 
filed a suit to declare his dismissal void on 

hv^ ‘bat bis dismissal 

by authority subordinate to that which ap¬ 
pointed him was opposed to S. 240 (2) of 
the Government of India Act, On a pre- 
hiuinary issue it was held that the plaintiff 

by Clvil action and it was 
upheld by the appellate Court. On appeal 

s’ S ^ '• that sub- 

240 contained a statutory pro- 

effect that no office-holder 
Shall be dismissed from service by anv 
authority subordinate to that by which he 
was appointed, and that the section had been 
enacted in unqualified terms and the protec¬ 
tion thus afforded could not be qualified or 
taken away by statutory rules. Held fur¬ 
ther, that the plaintiff was entitled to invoke 
the aid. S. 240 (2) and that S. 243 had 
not the effect of depriving him of the bene- 
fit of sub-S. (2) of S. 240. It was also held 
that the dismissal by the I. G. of the appeal 
against the order of dismissal by the Deputy 
I. G. was not equivalent to a dismissal 
from office by the I. G. Under the circum¬ 
stances their Lordships thought it best to 
say, that the plaintiff was at least entitled 
to a declaration that the order of dismissal 
passed against him was void and inopera 
tive and that the Courts below were nnt 
justified m dismissing the suit as wholly 
unsustainable. (1942) 1 M.L.J. 77 But 
44 C.W.N. 79^=71 C.LJ. 895, 
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Judges or the Federal 0 ) The provisions of this chapter shall 

Court and High Courts. ^PPCV t'le judges of the Federal Court or of 

any High CourL: 

Provided that— 

(«) for the purposes of this section a member of any of the civil services 
of the Crown in India who is acting temporarily as a judge of a High Court 
shall not be deemed to be a judge of that Court: 

(b) nothing in this section shall be construed as preventing the Orders 
in Council relating to the salaries, leave and pensions of judges of the Federal 
Court, or of any High Court, from applying to such of those judges as were, 
before they were appointed judges, members of a civil service of the Crown in 
India, such of the rules relating to that service as may appear to His Maje 3 ty 
to be properly applicable in relation to them: 

(c) nothing in this section shall be construed as excluding the office 
of judge of the Federal Court or of a High Court from the operation of the 
provisions of this chapter with respect to the eligibility for civil office of persons 
who are not British subjects. 

(2) Any pension which under the rules in force immediately before the 
commencement of Part HI of this Act was payable to or in respect of any 
person who, having been a judge of a High Court within the meaning of this 
Act or of the High Court at Rangoon, retired before the commencement of the 
said Part HI, shall, notwithstanding anything in this Act or the Government of 
Burma Act, 1935, continue to be payable in accordance with those rules and shall 
be charged on the revenues of the b^ederation. 


(3) Any liability of the Federation or of any Province to or in respect of 
any person who is, at the commencement of Part HI of this Act, a judge of a 
High Court within the meaning of this Act, or to or in respect of any such 
person as is mentioned in sub-section (2) of this section, being a liability to pay 
a pension granted to or in respect of any such person or any other liability of 
such a nature as to have been enforceable in legal proceedings against the 
Secretary of State in Council if this Act had not been passed, shall, notwithstand¬ 
ing anything in this Act or the Government of Burma Act, 1935, be deemed, for 
the purposes of the provisions of Part VH of this Act relating to legal proceed¬ 
ings, to be a liability arising under a statute passed before the commencement of 
Part HI of this Act. 


254. (1) Appointments of persons to be, and the posting and promotion 

p.- . . , . , of, district judges in any Province shall be made by the 

s:es, etc. Governor of the Province, exercising his individual 

judgment, and the High Court shall be consulted before a recommendation as to 
the making of any such appointment is submitted to the Governor. 


(2) A person not already in the service of His Majesty shall only be 
eligible to be appointed a district judge if he has been for not less than five 
years a barrister, a member of the Faculty of Advocates in Scotland, or a pleader 
and is recommended by the High Court for appointment. 

(3) In this and the next succeeding section, the expression “district judge’ 
includes additional district judge, joint district judge, assistant district judge, 
chief judge of a small cause court, chief presidency magistrate, sessions judge, 
additional sessions judge, and assistant sessions judge. 

255. (1) The Governor of each Province shall, after consultatioa with the 

. Provincial Public Service Commission and with the 

defining the standard of quah- 
fications to be attained by persons desirous of entering 

the subordinate civil judicial service of a Province. 
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• servke of “™“” ">“» 

ferior to the ‘pos^f i-dicial posts In- 

holding^ such ^xa^Sons ^?^inyProvince, after 

judicial service of the Provfnce m£ !. \ \ ^PP°'"‘'”ent to the subordinate civil 
consider fit for appointment to that serv?cp^^ lists of the persons whom they 

ance with such reflations as mati" ^'^cord- 

ber of persons in the said service^whn to time be made by him as to the num- 
the Province. ^ belong to the different communities in 

longing^to the subordiMtefv^n^'idd se^Vff P®''^°”s be- 

nothing in this Section shSrS coSued Court, but 

right of appeal required to be given to him thl"! P^''®°n the 

in acc„...ce .Uh L coSLfSff “"fpS 

• 256. No recommendation shall be mad. for the grant of magisterial powers 

drawal of any magisterial powers from, any person 

which he is of the district Twlficf L'?”' f m^strate 

Magistrate, as the case may be. ^ working, or with the Chief Presidency 

7^7 n ^ c as to Political Department. 

• (1) Subject to Ae provisions of this section, the provisions of this 

Officers of political de- | apply in relation to persons 

, o" mainly employed in connection wifh the 

•with Indian States. rcise o t e functions of the Crown in its relations 

so emplfld^if^ely b?for7the”?o'" Preceding sub-section, all persons 

ration, pensions or StherwTse as Llpml " <^°"ditions of service as to remune- 
and in relation to those persons anviLn favourable conditions, 

this Act, have been done bv or in relaf ^ ^^'*lh might, but for the passing of 
shall be done by or in relatfon to thp Secretary of State in Council 

rence of his advisers. Secretary of State, acting with the concur- 

to such persons 0 /the role oT\*aw that construed as affecting the application 
every person employed under thp r^’ othervuse provided by statute, 

pleasure. ^ holds office during His Majesty’s 


CHAPTER V. 

27 n General. 

- proceeding s civil or criminal shall be instituted against anv 

NOTES ' -------- 

Sec. 27: Indemnity ’ for thp pact P°P°s.es that there shall be a full in- 

~Jhis section carries out the rlrn demnity against civil and criminnj 

mendations of the Joint Parliament^'"' respect of all 5c!s"before the 

Committee in Para. 283 of tif^^ commencement of the Constitution Att done 

Report They statel: “The White Paper d"n /if done or purported to be 

C. C. M.-3<)9 ‘he execution of duty. In view of 
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person in respect of any act done or purporting to be 
rnrfemnity for past acts. done in the execution of his duty as a servant of the 

Crown in India or Burma before the relevant date 
except with the consent, in the case of a person who was employed in connection 
with the affairs of the Government of India or the affairs of Burma, of the Gover¬ 
nor-General in his discretion, and in the case of a person employed in con¬ 
nection with the affairs of a Province, of the Governor of that Province in his 
discretion. 


NOTES. 

threats which have been made in certain 
quarters, especially against the Police, we 
think that it is justifiable to give this me¬ 
asure of protection to men who have done 
no more than their duty in very difficult and 
trying circumstances." Explaining the 
section, it was stated in Parliament: “The 
section deals with past acts. It does not 
take the exact form of an indemnity, but it 
is an indemnity of a kind. As far as the 
future is concerned, obviously it would not 
be right to give what would appear to be 
in any sense an indemnity in advance. There 
are no doubt special circumstances wliich 
make it desirable to have something in the 
nature of an indemnity. In regard to the 
future, as I have indicated, obviously it 
would be very undesirable, and indeed 
wrong, to appear to be casting a cloak in 
advance irrespective of the type of charge 
that might be made.” {Par. Deh., Vol., 
that might be made. (Par. Deb. Vol. 
Col. 877.) In regard to the future the pro¬ 
tection is afforded by the next section, 
S. 271. 

Secs. 270 and 271: Protkction afford¬ 
ed TO. PURLIC SERVANT—NaTURRF. AND EXTENT 

OF.— S. 270 (1) applies but only to criminal 
proceedings, but also to the institution of 
civil proceedings. In the institution of 
criminal proceedings, the protection of 
public interests is the main concern, and it 
may well be left to the Local Government 
to determine the question of the expediency 
of a prosecution from that point of view. 
But when a citizen seeks a civil remedy 
against a public servant, the Legislature 
must be presumed to have been very cauti¬ 
ous in depriving the aggrieved citizens of re¬ 
dress in a Court of law, and any restrictions 
on such a remedy imposed in the interest 
of the public servant should not be lightly 
extended so as to unduly restrict the remedy 

of the citizen. SO L.W, 95=43 C.W.N. 
(F.C.R.) S0=2 Fed.L.J. 153=1939 F.C. 
43=(1939) 2 M.L.J. (Supp.) 23. S, 270 

is very wide in its terms and prohibits the 
initiation of proceedings in respect of the 
acts described therein against all servants 
of the Crown, employed in connexion with 
the affairs of the province, whether they are 
“gazetted officers” or not. 184 T.C. 680= 
1939 Lab. 479. It is quite obvious from 
a perusal of the various sections of Part X 
of the Government of India Act that crown 
services include the subordinate as well as 


the superior civil services and there is no 
warrant for holding that the chapter in 
genial and S. 270 in particular apply only 
to the case of the superior civil services. A 
member of the Bombay Subordinate Medi¬ 
cal service is a servant of the crown and 
doing duty as such within the meaning of 
S. 270, and therefore the consent of the 
. r is necessary for his prosecution 

in respect of an act done by him in the exe¬ 
cution of his duty as a servant of the crown. 

I.L.R. 1938 Bom. 770=40 Bom.L.R. 825 
— 1938 Bom. 419. The word “duty” in S. 270 
is not necessarily confined to a legal duty. 
Civil servants who are Medical Officers are 
obviously bound to obey the rule in the 
Medical Code, made for the guidance of 
such officers and it is their duty to obey them 

I.L.R, 1938 Bom. 770=40 Bom.L.R. 825 
= 1938 Bom. 419. When the acts of the 
official trustee complained of are done dur¬ 
ing the course of administration of the trust 
as an ordinary trustee under S. 7 (1) (a) 
of the Official Trustees Act, his acts cannot 
be said to be done ‘in the execution of his 
a servant of the Crown’ and hence 
the consent of the Governor is not neces-* 
sary in respect of a sail against such a 
trustee for breaches in respect of a private 
trust. 1940 Rang.L.R. 273=1940 Rang. 
207. 

“Purporting to be done”—Meaning of— 
Test to find out.— The words “purporting 
to he done” in S. 270 (1). must be giv^n 
their full meaning. Clearly, used in their 
context, they mean something more than 
“done”. There must be something in the 
nature of the act complained of that attaches 
it to the official capacity of the person doing 

it. I.L.R. (1941) Kar, 328=4 F.L.J. 
(H.C.) 383=1941 Sind 204. Per Rozvfand, 
C (Obiter ).—If an act done by a public 
officer is apparently an official act, its charac¬ 
ter as such will not be changed by allega¬ 
tions that it was done in bad faith or that 
it had not that character which it purports 
to have. The applicability of the statute 
■fS. 270 (1)] depends on what the act pur¬ 
ports to be and is not affected by any alle¬ 
gations that the apparent state of things is 
not the real one. The allegation that an 
official act was maliciously and corruptly 
done will not derogate from its official 
character if it had that character, and what 
applic:. to the attribution of malice or corrupt 
motive in the mind of a single officer applies 
no less where the same malice is attributed 
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or criminal proceedings instituted, whether before or after 
the coming into operation of this Part of this Act, against any person in respect 
of any act done or purporting to be done in the execution of his duty as a servant 
t^ Crown in India or Burma before the relevant date shall be dismissed unless 
the Court is satisfied that the acts complained of were not done in good faith, 
and, where any such proceedings are dismissed, the costs incurred by the defen¬ 
dant shall, in so far as they are not recoverable from the persons instituting the 
proceedings, be charged, in the case of persons employed in connection with the 
functions of the Governor-General in Council or the affairs of Burma, on the 
revenues of the Federation, and in the case of persons employed in connection 
with the affairs of a Province, on the revenues of that Province. 

(3) For the purposes of this section— 

the expression “the relevant date” means, in relation to acts done by 

persons employed about the affairs of a Province or about the affairs of Burma, 

the commencement of Part III of this Act and, in relation to acts done by persons 

employed about the affairs of the Federation, the date of the establishment of the 
Federation; 

references to persons employed in connection with the functions of the 
Governor-General in Council include references to persons employed in con¬ 
nection with the affairs of any Chief Commissioner's Province; 

a person shall be deemed to have been employed about the affairs of a 
Province if he was employed about the affairs of the Province as constituted at 
the date when the act complained of occurred or is alleged to have occurred 


NOTES. 

to him jointly with others. The taking of 
cognipnce of an oifence on complaint, by a 
sub-divisional officer, whether done in good 
or bad faith, is clearly an official act of that 
officer, purporting to be done in the exe¬ 
cution of his duty as a Magistrate. It is 
an act which he cannot do in any other capa¬ 
city and one without which there can be no 
institution of a criminal proceeding and it 
can form no foundation for a suit against 
him. 20 Pat. 417=(1941) P.W.N. 225= 
1941 Pat. 385. 

Charge under Ss. 409 and 477- A, I.P. 

tODE, AGAINST PUBLIC SERVANT—CONSENT OF 

The consent of the Governor 
would be prinia facie necessary in respect of 
the latter charge. The question whether or 
not the particular act complained of is one 
purporting to be done in execution of his 
duty as a public servant is substantially 

to be determined with reference 
to the act complained of and to the atten¬ 
dant circumstances, 1939 P.W.N. 429t=50 

R. (1940) Lah 400=(1939) 2 M.L.J. 
(Supp.) 23. Se.e also 1941 Sind 204. 
f of cheating against Deputy Inspector 
ot Schools—Inducing District Educational 
Council ^ false information to admit school 
to aid—Prosecution—Sanction.of Governor 
IS necessary. 191 I.C. 51=1940 M.W. 
N. 534=1940 Mad. 813. Postman misap- 

Pfopnatmg amount of money by forging 
thumb impression of payee and returning 
form to Post Office—Charge under Ss. 409, 
W and 471, I.P. Code—Sanction of 
CoVemor-General is necessary. 1941 M. 


M.W.N. 1116= 
( 940) 2 M.L.J. 564. Where the charges 
against certain servants of the Crown not 
only stated that the alleged criminal acts 
were done by them while they were engaged 
in the execution of their duties as such 

but^ they also showed that their 
omcial ^ capacity was involved in the acts 
^mnlamed of as amounting to a crime. 
lield, that the consent prescribed in S. 270 
was required for initiating proceedings 

184 I.C. 680=1939 Lah. 479. 
Under the rules framed by the Governor of 
the Punjab it is not necessary that orders 
passed by the Governor must be signed bv a 
particular secretary. Hence a signature'by 

Q ^ on a consent under 

2/0 is in order and the transmission of 

valid. 184 I.C. 680 
— 1939 Lah. 479. Where the consent is 

have been granted by the Governor 
j Province and there is no indication that 
m doing so the Governor was acting with 
his Ministers, it must be presumed that he 
granted it “in his discretion.” 184 I.C. 680 
= 1939 Lah. 479. Under S. 270, the consent 
of Governor is a condition precedent to the 
institution of the proceedings, and the neces¬ 
sity for such consent cannot be made to 
depend upon the case which the accused or 
the defendant may put forward after the 
proceedings have been instituted, but must 
be determined with reference to the nature 
of the allegations made against the public 
servant in the suit or criminal proceeding 

43 C.W.N. (F.C.R.) 50=2 Fed.L T 153 
=1939 F.C. 43=1.L.R. (1940) Lah.’ 400 
= (1939) 2 M.L.J. (Supp.)' 23. Tbe 


2788 


The Civil Court Manual (Imperial Acts). 


[S. 271 


271. (1) No Bill or amendment to abolish or restrict the protection afforded 

Protection of public ser- by section 


vants against prosecution 
and suit. 


one hundred and ninety-seven of the Indian Code of 
Criminal Procedure, or by sections eighty to eighty- 
two of the Indian Code of Civil Procedure, shall L 
introduced or moved in either Chamber of the Federal Legislature without the 
previous sanction of the Governor-General in his discretion, or in a Chamber of 

a Provincial Legislature without the previous sanction of the Governor in his 
discretion. 


(2) The powers conferred upon a Local Government by the said section 
one hundred and ninety-seven with respect to the sanctioning of prosecutions 
and the determination of the Court before which, the person by whom and the 
manner in which, a public servant is to be tried, shall be exercisable only— 

(a) in the case of a person employed in connection with the affairs of 
the Federation, by the Governor-General exercising his individual judgment; and 

(b) in the case of a person employed in connection with the affairs of a 
Province, by the Governor of that Province exercising his individual judgment: 

Provided that nothing in this sub-section shall be construed as restricting 
the power of the Federal or a Provincial Legislature to amend the said section 
by a Bill or amendment introduced or moved with such previous sanction as is 
mentioned in sub-section (1) of this section. 


NOTES. 

provisions of sub-S. (1) S. 270 arc manda¬ 
tory, and admit of no reservation or excep¬ 
tion. They contain a positive prohibition 
against the institution of civil and criminal 
proceedings against tlie persons described in 
the section in respect of the acts mentioned, 
without such consent. In other words, the 
riovernment’s consent is an essential pre¬ 
requisite to the competency of the Court to 
entertain the proceedings. It is the very 
foundation of the Court’s jurisdiction, and 
its absence renders the entire proceedings 
void ah initio. Such an illegality cannot be 
cured under S. 537, Cr.P. Code, even when 
no prejudice has been shown to have been 
caused. Where therefore the initiation of 
proceedings is illegal for want of consent, 
hut those proceedings are transferred to 
another Court which begins with the case 
afresh, subsequent production of consent 
even though it is before the commencement 
of the trial de novo, cannot validate what 
was invalid at its inception, 184 T.C. 680= 
1939 Lab. 479=T.L.R. (1940) Lah. 102= 
42 P.L.R. 51. 

Acts of a public servant hone aher 
April, 1937.—As part ITT of the Govern¬ 
ment of India Act came into force only in 
April, 1937, the act referred to in S. 270 (1) 
of ^he Government of India Act, is an act 
done prior to April, 1937. Hence S. 270 
(1) can have no application to the acts of 
a public servant after April, 1937. 1940 

O.W.N. 494=1940 Oiidh 382=15 Luck. 
740. [.Vee also Notes under S. 271, infra.] 

Sub-S. (1).—This applies to cases where 
in respect of acts done prior to the “relevant 
date”—no proceedings had been started in 
Court against the official. The consent of 
the Governor or the Governor-General as 


the rase may be ‘acting in his discretion* is 
constituted a condition precedent to the 
institution of the proceedings. 

Sub-S. (2).—This deals with cases which 
had been already instituted and are pending 
in Court on the “relevant date”. The Court 
IS directed to dismiss the proceedings unless 
it is satisfied tliat the acts complained of 
wore not done in good faith. The Joint 
Parliamentary Committee recommended that 
the certificate by tlie Governor or Governor- 
General as the case may be that the act was 
done in good faith, should he conclusive and 
binding on the Court; this has not been 
accepted and the matter has been left to the 
Courts to decide. 

Sec. 271: Protection of Public Ser¬ 
vants.— Speaking on this section the Soli¬ 
citor-General said :—“In order to re-assurc 
these officials, Indians just as much as 
British, who are anxious that there shall be 
no (louht that there is proper protection 
against vexatious and unjustifiable criminal 
proceedings, we propose to give the Governor 
or the Governor-General the last wo^d. But 
it is most undesirable and entirely against 
the best interests of the services of India, 
or officials in any country where British ideas 
prevail, that you should give, or tend to 
give, the impression that they are hedged off 
and free to do as they like, and that no one 
can get at them. On the other hand, it is 
equally necessary, particularly in a country 
like India, that where there is a danger of 
their being harassed by vexatious or malici¬ 
ously-motived proceedings, they should be 
given fair and proper protection. After*6ll» 
it not only causes mental anxiety, and so on, 
to a Magistrate; but is bad for the adminis¬ 
tration of law and justice if a MagistratCi 
because some person thinks he has a griev- 
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(3) Where a civil suit is instituted against a public officer, within the 
meaning of that expression as used in the Indian Code of Civil Procedure, in 
respect of any act purporting to be done by him in his official capacity, the whole 
or any part of the costs incurred by him and of any damages or costs ordered to 
be paid by him shall, if the Governor-General exercising his individual judgment 
so directs in the case of a person employed in connection with the affairs of the 
Federation, or if the Governor exercising his individual judgment so directs in 
the case of a person employed in connection with the affairs of a Province, be 
defrayed out of and charged on the revenues of the Federation or of the Province, 
as the case may be. 

♦ * * * 


CHAPTER XII. 


f . Miscellaneous and General. 

Provisions as to certain legal matters. 

292. Notwithstanding the repeal by this Act of the Government of India 

Act, but subject to the other provisions of this Act, 
Existing law of India to jjj force in British India immediately 

continue in force. before the commencement of Part III of this Act shall 

continue in force in British India until altered or repealed or amended by a 
competent Legislature or other competent authority. 


NOTES. 

ance, should be put into the dock and have 
*0 justify his action. “At present there is 
nothing to prevent a person issuing a writ, 
or whatever may be the proper technical 
term in India, against an official for dam¬ 
ages for some civil wrong which he alleges 
has been committed. I do not think it 
would be right as a permanent part of the 
Constitution, as it were, to impose a barrier, 
even though it be a discretionary barrier, 
between a member of the public and the 
official whom he is saying has invaded his 
private rights. After all, civil actions 
would extend to such cases as motor acci¬ 
dents \ and they would extend no doubt to 
unjustified assaults. T suppose it might be 
possible to conceive a libel in which words 
might have been written or uttered in the 
course of carrying out official duties.” “It 
is a great principle, and we do not wish to 
invade it, that if an ordinary member of the 
public has a wrong committed against him, 
be it by an official or a non-official person, 
he has the right to issue his writ and claim 
his redress in the Courts. We think it 
would be undesirable to put up, or even to 
attempt to put up, as a permanent part of 
this Constitution, a barrier in cases where 
officials are concerned. But it seems to us 
that what really affects an official who has 
a civil claim made against him is the ques¬ 
tion of costs and the question of any dam¬ 
ages that he may have to pay.” (Par. 
Deb., Vol. 300, Cols. 879 et se^.) 

Protection of Crown servants. —S. 124 
of the Government of Burma Act pur¬ 
ports to be a general indemnity to all 
servants of the Crown for acts committed 
in the execution of their duty as such before 
the commencement of the Act. The pro¬ 
tection given by this section is in addition to 
the existing protection given by S. 197 of 
the Cr,P, Code, 1938 Rang.L,R, 116^ 


1938 Rang. 189. There is nothing in the 
Government of India Act of 1935, which 
imposes a legal obligation upon the Governor 
of a Province to consult his minister before 
sanctioning under S. 196, Cr.P. Code, a 
prosecution for an offence under S. 124-A, 
I.P. Code. There is no provision in the 
Act, which requires the Governor to consult 
his Ministers before performing executive 
acts. The instrument of instructions implies 
•that he should consult his ministers, but he 
is not legally required to do so. In the 
case of a sanction for prosecution under 
S. 196, Cr.P. Code, the Governor is cer¬ 
tainly not required to exercise his individual 
judgment; but that does not mean that in 
exercising his individual judgment he is 
acting unlawfully and that his action can be 
called in question in a Court of law. 48 
L.W. 170=1938 Mad. 758=(1938) 2 M. 
L.J. 416. If any question arises whether 
any matter^(a) is a matter as respects which 
the Governor is by or under the Act required 
to act in his discretion or to exercise his 
individual judgment, or (h) is not a matter 
as respects which the Governor is by or 
under the Act required to act in his discre¬ 
tion or to exercise his individual judgment 
then the decision of the Governor in his 
discretion is final. 193 I.C. 91=1941 Rang. 

S • 

Sec. 292.—In theory all Colonial Legis¬ 
latures are subordinate law-making bodies 
and legislation under the ppwers conferred 
on them are comparable with the articles and 
bye-laws of Corporations and statutory 
bodies, which is the ratio for the application 
of the doctrine of ultra vires to their legis¬ 
lative enactments. The rule of construction 
applicable to bye-laws is that when a 
statute is repealed it must be considered as 
if it had never existed, and that all bye¬ 
laws and rules made under a repealed 
statute cease to operate witli the repeal of 
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293. His Majesty may by Order in Council to be made at any time after 

. . the passing of this Act provide that, as from such 

Indian- aws" etc in force 

’ ’ in British India or in any part of British India shall 


NOTES. 

the main enactment unless there is any 
saving provision in the repealing enactment. 
As was observed by Lord Reading, C.J., in 
JVatson V. Winch, (1916) 1 K.B. 688 at 
690:—-“Does the repeal of an Act which 
enables a corporation to make by-laws have 
the effect of repealing by-laws already made 
under the power while it existed, or whether 
the bye-laws remain in force notwithstand¬ 
ing the repeal of the statute under which 
they were made?” Citing the passage from 

Surtees v. Ellison, [9 B. & C. 750 (752)], 

“It has long been established that when an 
Act of Parliament is repealed it must be 
considered (except as to transactions passed 
and closed) as if it had never existed." 
His Lordship proceeded, “To that passage 
it is only necessary to make one qualifi¬ 
cation in that since that case Lord 
Brougham’s Act, and the Interpretation Act, 
1889, have been passed. It would follow 
that any bye-law made under a repealed 
statute ceases to have any validity unless 
the repealing Act. contains some provision 
preserving the validity of the bye-law not¬ 
withstanding the repeal." In the words of 
Sankey, J.. "When a statute is repealed any 
by-law made thereunder ceases to be opera¬ 
tive unless there is saving clause in the new 
<;tatute preserving the old by-law". Hm^e 
the necessity for this saving clause. The 
section merely continues the existing law. 
It does not validate' anv law and such in¬ 
validity as existed is still open to attack. 

Scope and efffct.— S. 292 of the 
Government of India Act is more 
a mere preserving section. It enioins 
that all the law in force in British India 
immediately before the commencement of 
Part ITT shall continue to remain in force 
until altered or repealed or amended. This 
provision amounts to a direction that the 
alteration, repeal or amendment of any law 
in force at the time of the commencement 
of Part TIT cannot be with a retrospective 

effect. T.L.R. (19-10) All. 455=1940 All. 
272 (F.B.). There is nothing ui S. 292 to 
suggest that there was any intention to 
curtail the power of the Indian Icgislatun. 
or other competent authority to decide in 
what manner a new law should operate a; 
against the existing rights. All that S. 2*J? 
provides is that the existing law shall re¬ 
main in force until it is repealed and not 
that the rights which have accrued under 
that law shall continue to be exercised even 
after the date of the repeal. S. 292 can 
obviously have no application to a case whore 
pending appeal the question of the appli¬ 
cability of S. 84-A of the new Bihar Tenancy 
Act arises after the old law has been chang¬ 
ed and the new section has come into opera¬ 
tion, If the Legislature can make new law> 


and unmake old laws, it can also create new 
rights as well as take away rights already 
accrued. 1941 P.W.N. 216=22 Pat L T 
356=1941 Pat. 413. * 


Scope of section—If prohibits retrospec¬ 
tive LEGISLATION.™ Per GwycT, C./.— The 
purpose of S. 292 was to negative the possibi¬ 
lity of any existing Indian law being held to 
be no longer in force by reason of the repeal 
of the law which ^autho^ised its enactment; 
and it is a safeguard usually inserted by 
draftsmen in similar circumstances. Within 
their own sphere the powers of the Indian 
legislatures are as large and ample as 
those of Parliament itself; and the burden 
of proving that they are subject to a strange 
and unusual prohibition against retrospective 
legislation must certainly lie upon those who 
assert it. There is nothing in the language 
of S. 292 which suggests any intention on 
the part of Parliament to make them sub¬ 
ject to that prohibition, nor is there any 
explanation why Parliament should have 
desired to do so. (1941) 1 M.L.J. 

(Supp.) 65. Per Sulaiman, J .—Although 
the main object of enacting S. 292 was to 
preserve the enforceability of the then exist¬ 
ing laws, the language of the section is more 
emphatic than would have been ordinarily 
necessary. There is nothing in S. 2^ 
which debars Central or a Provincial Legist 
lature which has altered, repealed or 
amended previously existing law, from 
giving the new provision a retrospective 
effect from dates earlier than when the Act 
is passed. (1941) 1 M.L.J. (Supp.) 65. 
Per Varadachciriar, /.—A provision like 
S. 292 is usually inserted in similar Acts to 
indicate that the repeal of the parent Act 
shall not be deemed to have repealed all the 
laws passed under that Act. That being 
the reason, it is not necessary or proper to 
lay undue stress on the word ‘untir used in 
S. 292 and hold that the policy of this provi¬ 
sion is different from that underlying 
similar provisions in other constitution Acts. 
Tlicrc is no justification for drawing a dis¬ 
tinction between the statement that the pre¬ 
vious law shall continue in force subject to 
repeal or amendment by later legislation and 
the statement that it shall continue in force 
until repealed or amended by later legis¬ 
lation. That Parliament might have had 
some reason or motive for denying to the 
Indian Legislature the power of retrospec¬ 
tive legislation with reference to pre-exist¬ 
ing law seems to rest on mere speculation 
and is not a fair inference from the langu¬ 
age used in the section. 45 C.W.N. (F* 
R.) 27=1941 F.C. 16=(1941) 1 M.L.J. 
(Supp.) 65. 

Sec. 293.—The amendments made by the 
Adaptation Order cannot be challenged as 
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until repealed or amended by a competent Legislature or other competent authority, 
have effect subject to such adaptations and modifications as appear to His Majesty 
to be necessary or expedient for bringing the provisions of that law into accord 
with the provisions of this Act and, in particular, into accord with the provisions 
thereof which reconstitute under different names governments and authorities 
in India and prescribe the distribution of legislative and executive powers between 
the Federation and the Provinces: 

Provided that no such law as aforesaid shall be made applicable to any 
Federated State by an Order in Council made under this section. 

In this section the expression “law*' does not include an Act of Parlia¬ 
ment, but includes any ordinance, order, bye-law, rule or regulation having in 

British India the force of law. 

* * * * 


295. (1) Where any person has been sentenced to death in a Province, the 

Provisions as to death Governor-General in his discretion shall have all such 
sentences. powers of suspension, remission or commutation of 

sentence as were vested in the Governor-General in 
Council immediately before the commencement of Part III of this Act, but save 
as aforesaid no authority in India outside a Province shall have any power to 
suspend, remit or commute the sentence of any person convicted in the Province: 

Provided that nothing in this sub-section affects any power of any officer 
of His Majesty's forces to suspend, remit or commute a sentence passed by a 
Court martial. 

(2) Nothing in this Act shall derogate from the right of His Majesty, 
or of the Governor-General, if any such right is delegated to him by His Majesty, 
to grant pa'rdons, reprieves, respites or remissions of punishment. 

sK * * * 


Prohibition of certain 297. (1) No Provincial Legislature or Gov- 

restrictions on internal . 1^11 

XtzAq, ernment shall— __ 


NOTES. 

ultra vires, as they derive their authority 
from Parliament but the Acts as amended 
or adapted, may be altered by the legisla¬ 
ture which under Part V is competent to 
legislate in regard to the subject-matter of 
the Law. The ‘competent legislature or 
competent authority* is not determined by 
the Orders in Council, but must be sought 
on the proper interpretation of Part V, read 
with Sch. VII of the Act. 

Scope and effect. —All that S. 293 
enacts is a power given to His Majes^ 
in Council to adapt Acts already in 
force to bring them into accord with the 
provisions of the Government of India Act 
and what is contemplated is formal conse¬ 
quential amendment arising in the Act due 
to the passing of the Government of India 
Act. S, 293 does not mean that if His 
Majesty has made any Act the subject of 
an adaptation order, then that Act ipso facto 
becomes valid even though its provisions 
conflict with the provisions of the Govern¬ 
ment of India Act. 43 P.L.R. 19Srzl941 
Lah. 182 (F.B.). 

Sec. 295: Power of Pardon. —This 
section deals in general with the power of 
pardon. Under S. 401, Criminal Proce¬ 
dure Code, the authorities heretofore vested 
with such powers were the Local Govern¬ 
ments and the Governor-General in Council 

and they had concurrent powers in aU cases, 


Besides this statutory power, S. 401 saved 
the right of His Majesty to exercise the 
prerogative of pardon,and to delegate that 
power to the Governor-General in Council. 
It was thought to be inconsistent with Pro¬ 
vincial autonomy to vest a power in the 
Federal executive at the centre to interfere 
with convictions of Courts over whom the 
control, vested in the Provincial Government 
and Legislature, was complete. An excep¬ 
tion has, however, been made in the case of 
sentences of death, and the Governor- 
General in his discretion has been authorised 
to exercise the powers formerly vested in 
the Governor-General in Council under 
S. 401 in respect of such sentences. Sub¬ 
ject to this exception, the powers of the 
Governor-General in Council under S. 401 
are taken away. 

Sec. 297: Freedom of Inter-Provin- 
ciAL Trade. —The purpose and scope of the 
provisions of this section were thus ex¬ 
plained in Parliament: “It would indeed be 
a serious situation if we were to allow to 
develop within India in future serious res¬ 
trictions on trade and so upset many of the 
arrangements that have been made in other 
directions. This is a subject which has 
demanded considerable care and attention on 
the part of the Government, and the Gov¬ 
ernment have finally drafted this clause for 
the purpose of achieving as far as possible, 
free .trade within India. The object of 
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(a) by virtue of the entry in the Provincial Legislative List relating tn 

trade and commerce within the Province, or the entry in that list relating to the 
production, supply, and distribution of commodities, have power to pass any law 
or take anv executive action prohibiting or restricting the entry into, or export 
from, the Province of goods of any class or description; ’ ^ 

(b) by virtue of anything in this Act have power to impose any tax cess 
toll, or due which, as between goods manufactured or produced in the Province 
and similar goods not so manufactured or produced, discriminates in favour of 
the former, or which, in the case of goods manufactured or produced outside the 


NOTES. 

naracrranh (a) is to stop a Provincial Legis¬ 
lature. bv its power to le.Q:i«]ate on items in 
tbe Provincial Legislative list, from cbecL- 
insT tbe distribution of trade in India. 
Therefore tbe clause draws particular atten¬ 
tion to the items in the Provincial Legisla¬ 
tive list which might empower the Province 
so to legislate as to check the free circu¬ 
lation of trade. Thes" items are in parti¬ 
cular No. 26 fnow 27)—Trade and com¬ 
merce within the Province; markets and 
fairs: and so forth. I take these two as 
typical examples of the attempt which the 
proposed clause mak'^s to prevent a Provin¬ 
cial legislature legislating in such a way as 
to stop the free circulation of trade. *'Tt 
leaves it possible still for the Provinces to 
take measures, for instance, under items 30 
and 40 of the Provincial legislative list to 
deal with such a question as duties of Excise 
on liquor. Item 40 of the Provincial legis¬ 
lative list gives powers to impose duties of 
Excise. These duties of Excise are vital 
to the welfare of the Provinces. T bebeve 
that in the Province of Madras from three 
to four crores of revenue accrue by this 
power of putting duties of Excise on liquor 
and so forth; and in a Province like the 
United Provinces two crores accrue to the 
Provincial revenues from this source, Tt 
is not thought that bv allowing this power 
to the Provinces it will load to any contra¬ 
vention of the principle of free trade. In 
the same way, we must allow the Provin¬ 
cial Governments to legislate on such ques¬ 
tions as health, the movement of diseased 
cattle and so forth, and if our Clause were 
drawn in a difTerent wav with reference to 

4 

the items on the legislative list tliis would 
he impossible. Tt is to achieve the obiect 
of free trade, and not undulv to restrict the 
Provinces with regard to Excise or health 
questions that we have drawn our clause in 
this manner." (Pari. Deb., Vol.300, Col. 
1406). 

Snlaiwan, J .—An intention to discri¬ 
minate is not essential to invalidate a 
legislation under S. 297 (1) and (2), but 
it is sufficient if the provisions of the enact¬ 
ment result in discrimination. (1939) 1 M. 
L.J. (Supp.) 1. Quaere .—Whether the 
word “locality” in S. 297 (1) (b) should 
not be confined to localities in India, having 
regard to the marginal note to the section, 
and whether the section deals with products 
of foreign countries. Jayakar, Quaere. 


Whether S. 297 (1) (b) does not posit 
a power to levy a tax on two sets of goods 
43 C.W.N. (E.C.R.) 1=49 L.W 
1939 E.C. 1 = (1?39) 1 M.L.J. (Supp.) 1. 
Ihe law which is open to objection under 
S. 297 (1) of tbe Constitution Act is a law 
made by Provincial Legislature substantially 
by virtue of the entry relating to trade and 
commerce or by virtue of the entry relating 
to production, supply and distribution of 
commodities. And if a law is made sub¬ 
stantially by virtue of tbe entry relating to 
agriculture or of entry relating to develop¬ 
ment of industry it is not open to objection 
under this section. Further the law con¬ 
templated by this section is a law which 
prohibits or restricts entry into or export 
from the province of goods directly and a 
law which does not deal directly and in sub¬ 
stance with prohibition or restriction of 
export or import of goods but which deals 
with other needs of the province and pro¬ 
vides for them, though incidentally, the 
effect of the provision is that in some me¬ 
asure export or import is restricted, such a 
law is not within the meaning of the sectioa 
It follows from the above that the prohibi¬ 
tion or restriction contemplated by the sec¬ 
tion is a prohibition or restriction on the 
act of export or import and so long as the 
goods remain the property of the province 
and are a stock of the province and before 
they have become the subject of interpro- 
vince or foreign trade the province has 
every right to expropriate goods or to put 
any restriction upon them which it considers 
necessary for the needs of the province. 
All measures of price control, collective 
marketing and expropriation of goods do 
not per .ce and as a matter of course inter¬ 
fere with free trade clauses in a constitu¬ 
tion, and the interference contemplated by 
the constitution is a direct interference and 
not an indirect interference. 200 I. 

C. 526=1942 A. 156=1942 A. L. J. 
112. Section 297 docs not deal with 
intoxicating liquors or narcotic drugs. Ij 
merely limits the power of the Provincial 
Legislature to legislate with respect to trade 
and commerce within the province which is 
one of the items in Art. 27, List II Seventh 
Schedule of the Act and with respect to the 
production, supply and distribution of cotn- 
modities which is one of the matters includ¬ 
ed in Art. 29, List II, Seventh Schedule ot 
the Act. All that S. 297 (1) means is that 
though a Provincial Legislature has power 
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Province, discriminates between goods manufactured or produced in one locality 
and similar goods manufactured or produced in another locality. 

(2) Any law passed in contravention of this section shall, to the extent 
of the contravention, be invalid. 

298. (1) No subject of His Majesty domiciled in India shall on grounds 

only of religion, place of birth, descent, colour or any 
Persons not to be sub- "them be ineligible for office under the Crown in 
jected to disability by re- be prohibited on any such grounds from 

ason of race, religion, etc. holding or disposing of property or carrying 

on any occupation, trade, business or profession in British India. 

(2). Nothing in this section shall affect the operation of any law which— 

(a) prohibits, either absolutely or subject to exceptions, the sale or 
mortgage of agricultural land situate in any particular area, and owned by a 
person belonging to some class recognised by the law as being a class of persons 
engaged in or connected with agriculture in that area, to any person not belonging 

to any such class; or 

(b) recognises the existence of some right, privilege or disability attaching 
to members of a community by virtue of some personal law or custom having the 

force of law. 


(3) Nothing in this section shall be construed as derogating from the 
special responsibility of the Governor-General or of a Governor for the safeguard¬ 
ing of the legitimate interests of minorities. 


Compulsory acquisition of 
land, etc. 


299. (1) No person shall be deprived of his 

property in British India save by authority of law. 



NOTES. 

to legislate with respect to trade^ and com¬ 
merce within the province and with respect 
to production, supply and distribution of 
commodities, it has no power to legislate or 
take any executive action prohibiting or 
restricting the entry into, or export from, 
the province of goods of any class or des¬ 
cription. It is to be observed that intoxi¬ 
cating liquors and narcotic drugs appear in 
a different article and are not included in 
the general terms “trade or commerce*’ or 
“production, supply and di<itribution of com¬ 
modities.” 197 I.C. 618=21 P. 178=1942 
P. 351. 


Declaration of Fundamental Rights.— 
Sir S. Hoare thus explained the origin of 
this section“The Indian delegates were 
anxious to have some declaration of funda¬ 
mental rights. The request that they pressed 
upon the Joint Select Committee and the 
various Round Table Conferences was that 
somewhere or other the effective words in 
Queen Victoria’s Proclamation should be 
repeated. These are the words substanti- 
all}" from Queen Victoria’s Proclamation. 
They have become consecrated by long usage 
in the minds of Indians and the wise course 
is to retain the words.” Pari. Deb., Vol. 

300,'Co/j. 1048-1649.) 

Sec. 298 (2) (a) : "Agricultural Land 

—Meaning of. —Per Daltp 
words “agricultural land” in S. 298 (2) (a) 
must, in the absence of any indication to the 
contrary in the Act, be taken in their natural 
meaning. Agricultural land is obviously 


land which is either actually used for pur¬ 
poses of agriculture or for purposes sub¬ 
servient to agriculture, that is, it may include 
buildings necessary to carry out the process 
of agriculture but by no stretch of langu¬ 
age can it be held to include pastural land 
or other rights in land which are included 
in the definition of land in the Punjab Alie¬ 
nation of Land Act. 43 P.L.R. 198=1941 
Lah. 182 (F.B.). 

Sec. 299: Compulsory Acquisition of 
LAND, —The Joint Parliamentary Committee 
thus expressed themselves; “We think that 
some general provision should be inserted 
in the Constitution Act, safeguarding private 
property against expropriation, in order to 
quiet doubts which have been aroused in 
recent years by certain Indian utterances. 
It is obviously difficult to frame any general 
provision with this object without unduly 
restricting the powers of the Legislature in 
relation particularly to taxation; in fact, 
much the same difficulties would be pre¬ 
sented as those which we have discussed 
above in relation to fundamental rights. 
We do not attempt to define with precision 
the scope of the provision we have in mind, 
the drafting of which will require careful 
consideration for the reasons we have indi¬ 
cated ; but we think that it should secure 
that legislation expropriating, or authoris¬ 
ing the expropriation of, the property of 
particular individuals should be lawful only 
if confined to expropriation for public pur¬ 
poses and if compensation is determined, 
either in the first instance or on appeal, by 
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(2) Neither the Federal nor a Provincial Legislature shall h:.v» 
to make any law authorising the compulsory acquisitfon for pS 

any land, or any commercial or industrial undertaking, or any intere^Tn nr ' ^ 
any company owning, any commercial or industrial undertakfng unless the law 
provides for the payment of compensation for the property acquired aL eltL 

manner in which, it is to be determined. ^ ™ ™ 

(3) No Bill or amendment making provision for the transference to pub¬ 
lic ownership of any land or for the extinguishment or modification of rights therl 
in, including rights or privileges in respect of land revenue, shall be introduced 
or rnoved m either Chamber of the Federal Legislature without the previous 
sanction of the Governor-General in his discretion, or in a Chamber of a Pro¬ 
vincial Legislature without the previous sanction of the Governor in his dis- 


(4) Nothing in this section shall affect the provisions of any law in force 
at the date of the passing^ of this Act. 

(5) In this section “land” includes immovable property of every kind and 

any rights in or over such property, and “undertaking” includes part of an 
undertaking. ^ 


306. (1) No proceedings whatsoever shall lie in, and no process whatsoever 

r' from, any Court in India against the Go- 

General, Governor o^Secre- vernor-General, against the Governor of a Province, 
tary of State. or against the Secretar)-^ of State, whether in a perso-: 

. ^ rial capacity or otherwise, and, except with the sanc¬ 

tion of His Majesty in Council, no proceedings whatsoever shall lie in any Court 
in India against any person who has been the Governor-General, the Governor 
of a Province, or the Secretary of State in respect of anything done or omitted to 
be done by any of them during his term of office in performance or purported 
performance of the duties thereof: 


NOTES. 

some independent authority. General legis¬ 
lation. on the other hand, the effect of which 
would be to transfer to public ownership 
some particular class of property, or to 
extinguish or modify the rights of indi¬ 
viduals in it, ought, we think, to require the 
previous sanction of the Governor-General 
or Governor (as the case may be) to its 
introduction; and in that event he should 
be directed by his Instrument of Instruc¬ 
tions to take into account as a relevant fac¬ 
tor the nature of the provisions proposed 
for compensating those whose interests will 
be adversely affected by the legislation”. 
(T.P.C., Rep. Para. 369). Cf. Para. 
XIII (f) of the Instrument of Instructions 
to the Governor-General and Para. XVII 
(c) of the Instructions to the Governor of 
Madras. Although the Governor’s pre¬ 
vious sanction under S. 299 (3) was not ob¬ 
tained before enacting the Bihar Agricul¬ 
tural Income-tax Act, the Governor having 
assented to the bill, having regard to the 
provisions of S. 109 (2) (a), the Bihar 
Act cannot be said to be invalid by reason 
of S. 299 (3). 20 Pat. 573=22 P.L.T. 
863=1941 Pat. 306 (S.B.). 


Sec. 306.—This is an enlargement of the 
protection formerly afforded to the Gover¬ 
nor and Governor-General by S. 110 of the 
Government of India Act, 1919. They were 
under that Act not subject to the Original 
Jurisdiction of the High Court in respect 
of acts ordered or done in their public capa¬ 
city; they were however liable to the High 
Court’s original criminal jurisdiction for 
treason or felony. They were subject to 
Courts in the mofussil. The present sec¬ 
tion is all comprehensive and protects the 
Governor-General, the Governor and the 
Secretary of State from all "process” what¬ 
soever—including even a summons to ap¬ 
pear as witness. It extends to all Courts in 
India—Civil and Criminal and applies not 
merely to their public acts but even to acts 
in a private capacity: even a suit for 

recovery of a debt will not lie. Cf, Hill v. 

(1841) 3 Moo. P. C. 465, where a 
suit was lield to lie for a debt against the 
Colonial Governor of Trinidad. There is 
however power reserved to His Majesty m 
Council to relax the provisions of this sec¬ 
tion and permit proceedings to be taken. 
The liability of these officials to be pro¬ 
ceeded against in England, for their perso¬ 
nal acts, so far these proceedings could be 
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Provided that nothing in this section shall be construed as restricting the 
right of any person to bring against the Federation, a Province, or the Secretary 
of State such proceedings as are mentioned in Chapter III of Part VII of this Act. 

(2) The provisions of the preceding sub-section shall apply in relation to 
His Majesty*s Representative for the exercise of the functions of the Crown in its 
relations with Indian States as they apply in relation to the Governor-General. 

CHAPTERXIII. 

Transitional Provisions. 

****** 

316. The powers conferred by the provisions of this Act for the time be¬ 
ing in force on the Federal Legislature shall be exer- 
Legislature. cisable by the Indian Legislature, and accordingly 

references in those provisions to the Federal Legislature and Federal Laws shall 
be construed as references to the Indian Legislature and laws of the Indian Legis¬ 
lature, and references in those provisions to Federal taxes shall be construed as 
references to taxes imposed by laws of the Indian Legislature: 

Provided that nothing in this section shall empower the Indian Legislature 
to impose limits on the power of the Governor-General in Council to borrow 

money. 


NOTES. 

initiated in the English Courts is not affect¬ 
ed. Moreover, though Chapter XI of the 
Government of India Act is repealed, these 
officials could be punished for criminal 
action in India, by the Court of King*s 
Bench under the Governor’s Act 1699 as 
amended by later Acts. The exemption 
from jurisdiction formerly afforded by S. 
110 extended to Executive Councillor's and 
ministers—but the protection in their case 
has not been re-enacted by this Act. It 
was on the ground of this personal exemp¬ 
tion that it was held that no certiorari could 
be brought against the Act of the Ministry. 
(Venkataratnam v. Secretary of State for 
India, S3 Mad. 979=60 M.L.J. 25). Order 
of Provincial Government under S. 36, 
Madras District Municipalities Act, and is¬ 
sued in name of Governor under S. 59, 
Government of India Act. revising prior 
order—Application for writ of certiorari is 

not maintainable. 50 L.W. 538=1939 Mad. 
940=1,L.R. (1940) Mad, 204=(1939) 2 M. 
L.J. 801. Where the Hindu Religious 
Endowments Board has abused its powers 
in notifying a temple under Chapter VI-A 
of the Madras Hindu Religious Endow¬ 
ments Act, the High Court has power to 
quash the Board's orders on which the noti¬ 
fication is based, and if the basis of the 
notification is illegal, the notification is 
illegal. Even if the notification in such 
circumstances remained a lawful notifica¬ 
tion, the Court would still be in a position 
to take effective action. The provisions of 
S. 306. read with S. 109 of the Government 
of India Act, 1935, do not make the notifi¬ 
cation under the Madras Hindu Religious 
Endowments Act an act of the Governor 
which , cannot be challenged in Courts. 
Where on the facts it is found that the 


Board’s action in notifying a temple was 
arbitrary and an abuse of its powers, the 
order*of the Committee of the Board and 
that of the full Board on appeal under S. 
65-A of the Madras Hindu Religious En¬ 
dowments Act should be quashed. I.L.R. 
(1941) Mad. 807=1941 Mad. 878=(W1) 2 
M. L. J. 175. 

Sec. 316.—Speaking of this section Sir 
Samuel Hoare said: “The word 'Powers' 
means the powers in the Federal and Pro¬ 
vincial lists; simply the Legislative powers 
conferred by the two lists. The setting up 
of provincial autonomy would in itself con¬ 
siderably restrict the field of the activity of 
the Central Legislature. The Central Le¬ 
gislature at the present time can legislate 
over the whole field of Indian government. 
In the transitional period it will not be able 
to legislate over the very wide field of Pro¬ 
vincial legislation. • 

“In the concurrent list again the legisla¬ 
tive field of the Cehtre is being consider¬ 
ably restricted. At the present time it has 
full power over the whole field. In future 
it will not have power over the provincial 
list. The Central Legislature so far from 
having greater powers than it has now will 
have smaller powers in the transitional 
period. 

“There can be no question of the executive 
at the Centre becoming responsible to the 
Central Legislature during the transitional 
period. The executive at the Centre during 
the transitional period will remain the Go¬ 
vernor-General in Council, just as it is now, 
and there can be no question whatever that 
during the transitional period, a Govern¬ 
ment will be set up at the Centre responsi¬ 
ble to the Central legislature*.” (Par/. Deb 

VoL 300, Col. 1119). . . 

% 
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Continuance of certain 


(1) The provisions of the Government of India Act set out with 

amendments consequential on the provisions of th^ 
c n . Ninth Schedule to this Act fbeinp cprtait, 

of India Act. provisions of that Act relating to the Gover- 

. ^ . nor-General, the Commander-in-Chief, the Governor- 

General s Executive Council and the Indian Legislature and provisions supplemental 
to those provisions) shall, subject to those amendments, continue to have effect 
notwithstanding the repeal of that Act by this Act: 

Provided that nothing in the said provisions shall affect the provisions of 
the last but one preceding section. 

(2) In the said provisions, the expression “this Act” means the said pro¬ 
visions. ^ 


(3) The substitution in the said provisions of references to the Secretary 
of State for references to the Secretary of State in Council shall not render in¬ 
valid anything done thereunder by the Secretary of State in Council before the 
commencement of Part III of this Act. 

318. (1) Notwithstanding that the Federation has not yet been established, 

D . . . Tc j I Federal Court and the Federal Public Service Com- 

Provisions as to Federal ^ j 1 -0 *1 a .1 y'-c 

Court and certain other p^^ssion and the Federal Railway Authority shall come 

Federal authorities. existence and be known by those names, and shall 

perform in relation to British India the like functions 

as they are by or under this Act, to perform in relation to the Federation when 
established. 


(2) Nothing in this section affects any power of His Majesty in Council 
to fix a date later than the commencement of Part III of this Act for the coming 
into operation, either generally or for particular purposes, of any of the provisions 
of this Act relating to the Federal Court, the Federal Public Service Commission 
or the Federal Railway Authority. 

' * ’ * * * 


SEVENTH SCHEDULE. 
fSs. 100 8z 1(U.] 

LEGISLATIVE LISTS. 

List T. 

federal Legislative List. 

I. His Majesty*s naval, military and air forces borne on the Indian establishment and 
any other armed force raised in India by the Crown, not beinj? forces raised for employment 
in Indian States or military or armed police maintained by Provincial Governments; any 
armed forces which are not forces of His Majesty, but are attached to or operatinpr with any 
of His Majesty’s naval, military or air forces borne on the Indian establishment; 
central intelligence bureau; preventive detention in British India for reasons of State con¬ 
nected with defence, external affairs, or the discharge of the functions of the Crown in its 
relations with Indian States. 


NOTES. 

Sec. 317.—As till now no federal legis¬ 
lation has yet been brought into force as 
. part of the Law of India, under the pro¬ 
vision of S. 317 and Sch. 9 of the Govern¬ 
ment of India Act, 1935, the law in regard 
to the Indian Legislature contained in the 
Government of India Act, 1919. has all along 
continued to be the law of British India. 
It appears that the provisions made in S. 317 
and Sch. 9 is intended to continue the vali¬ 
dity of the functions of the Indian Legisla¬ 
ture. So the Hindu Women’s Right to 
Property Act is a validlv passed Act. 1939 
A.L.J. 875=LL.R. (1939) All. 912-1939 
AIL 706. S^e also 1941 Sind 114, 


Sch, VII: Lists and items therein— 
Construction—Rules as to. —Per Gwyer, 
C. J .—The subjects dealt with in the fhr®e 
Legislative Lists are not always set out with 
scientific definition. It would be practi¬ 
cally impossible for example to define each 
item in the provincial list in such a way as 
fo make it exclusive of every other item in 
tliat list, and Parliament seems to have 
been content to take a number of compre¬ 
hensive categories and to describe each 01 
tlicm by a word of broad general import. 
None of the items in the list is to be read 
in a narrow or restricted sense and each 
general word sliovild be held to extend to 
all ancillary or subsidiary matters which can 
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2. Naval, military and air force works; local self-government in cantonment areas 
(not being cantonment areas of Indian State troops), the regulation of house accommoda¬ 
tion in such areas, and, within British India, the delimitation of such areas. 

3. External affairs; the implementing of treaties and agreements with other countries; 
extradition, including the surrender of criminals and accused persons to parts of His Majesty’s 
dominions outside India. 

4. Ecclesiastical affairs, including European cemeteries. 

5. Currency, coinage and legal tender. 

6. Public debt of the Federation. 

7. Posts and telegraphs, including telephones, wireless, broadcasting, and other like 
forms of communication; Post Office Savings Bank, 

8. Federal Public Services and Federal Public Service Commission. 

9. Federal pensions, that is to say, pensions payable by the Federation or out of Federal 
revenues. 

10. Works, lands and buildings vested in, or in the possession of, His Majesty for the 
purposes of the Federation (not being naval, military or air force works), but, as regards 
property situate in a Province, subject always to provincial legislation, save in so far as 
Federal law otherwise provides, and, as regards property in a Federated State held by 
virtue of any lease or agreement with that State, subject to the terms of that lease or agree¬ 
ment. 


11. The Imperial Library, the Indian Museum, the Imperial War Museum, the Victoria 
Memorial, and any similar institution controlled or financed by the Federation. 

12. Federal agencies and institutes for the following purposes, that is to say, for re¬ 
search, for professional or technical training, or for the promotion of special studies. 

13. The Benares Hindu University and the Aligarh Muslim University. 

14. The Survey of India, the Geological, Botanical and Zoological Surveys of India; 
Federal meteorological organisations. 

15. Ancient and historical monuments; archaeological sites and remains. 

16. Census. * 

17. Admission into, and emigration and expulsion from, India, including in rela¬ 
tion thereto the regulation of the movements in India of persons who are not British subjects 
domiciled in India, subjects of any Federated State, or British subjects domiciled in the 
United Kingdom; pilgrimages to places beyond India. 

18. Port quarantine; seamen’s and marine hospitals, and hospitals connected with port 
quarantine. 

19. Import and export across customs frontiers as defined by the Federal Government. 

20. Federal railways; the regulations of all railways other than minor railways in 
respect of safety, maximum and minimum rates and fares, station and service terminal 
charges, interchange of traffic and the responsibility of railway adruinistrations as carriers of 
goods and passengers; the regulation of minor railways in respect of safety and the responsi¬ 
bility of the administrations of such railways as carriers of goods and passengers. 

21. Maritime shipping and navigation, including shipping and navigation on tidal 
waters; Admiralty jurisdiction. 

22. Major ports, that is to say, the declaration and delimitation of such ports, and the 

constitution and powers of Port Authorities therein._ 


NOTES. ^ 

fairly and reasonably be said to be compre¬ 
hended in it. Per Sulaimm, J .—The lists 
even if taken together may not prove to be 
exhaustive. It is quite possible to conceive 
of cases which are not comprised in any of 
the lists. But they are so comprehensive 
that apart from personal laws it would be 
only extremely rare cases which would not 
be covered by them at all. 45 C. W. N. 
(F.R.) 27=72 C.L.J. 550=1941 A.L.J. 
170=53 L.W. 397=1941 F.C. 16=(1941) 1 
M.L.J. (Supp.) 65. Sec also 1940 All. 272 
(F.B.): 53 L.W. 109=73 C.L.J. 1=1941 
F.C. 47=(1941) 1 M.L.J. (Supp.) 1. Per 
Iqbal Ahmad, /.—The U.P. Regularisation of 
Remissions Act is not with respect to the 
jurisdiction and powers of Courts within 
the meaning of entry 2 of the Provincial 
list. It is also outside the scope of the 
legislative powers defined in entry 21 of the 


Provincial list. It is outside the scope 
of the three Legislative lists and therefore 
falls within the residual powers of legisla¬ 
tion defined in S. 104 of the Government 
of India Act. Per Bajpai, /.—The U. P. 
Regularisation of Remissions Act comes 
within entry No. 2 read with No. 21 of 
the List II of Sch. VII of the Government 
of India Act. Per Ismail, /.—The U. P. 
Regularisation of Remissions Act falls 
within entry 2 and entry 21 of List II and 
not within entry 4 and entry 15 of List III 
I.L.R. (1940) All. 455=1940 A.L.J. 274 
208=1940 All. 272 (F.B.). 

Sch. VII, List I, Cl. 19 and List II, 
Cl. 31.—Scope—Madras Prohibition Act 
S. 4 (1) {a) not ultra z/frw—Possession of 

arrack in contravention of S. 4 (1) (a) _ 

Conviction is legality. See (1941) 1 M L 
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23. Fishing and fisheries beyond territorial waters. 

24. Aircraft and air navigation; the provision of aerodromes; regulation and organ! 

sation of air traffic and of aerodromes. ^ 

25. Lighthouses, including lightships, beacons and other provision for the safety of 

shipping and aircraft. ^ 

26. Carriage of passengers and goods by sea or by air. 

27. Copyright, inventions, trademarks and merchandise marks. 

28. Cheques, bills of exchange, promissory notes and other like instruments. 

29. Arms, firearms, ammunition. 

30. Explosives. 

31. Opium, so far as regards cultivation and manufacture, or sale for export. 

32. Petroleum and other liquids and substances declared by Federal law to be danger¬ 
ously inflammable, so far as regards possession, storage and transport. 

33. Corporations, that is to say, the incorporation, regulation and winding-up of trading 
corporations, including banking, insurance and financial corporations, but not including corpo¬ 
rations owned or controlled by a Federated State and carrying on business only within that 
State or co-operative societies, and of corporations, whether trading or not, with objects 
not confined to one unit. 

34. Development of industries, where development under Federal control is declared by 
Federal law to be expedient in the public interest. 

. 35. Regulation of labour and safety in mines and oilfields. 

36. Regulation of mines and oilfields and mineral development to the extent to which 
such regulation and development under Federal control is declared by Federal law to be ex¬ 
pedient in the public interest. 

37. The law of insurance, except as respects insurance undertaken by a Federated State, 
and the regulation of the conduct of insurance business, except as respects business under¬ 
taken by a Federated State; Government insurance, except so far as undertaken by a Fede¬ 
rated State, or, by virtue of any entry in the Provincial Legislative List or the Concurrent 
Legislative List, by a Province. 

38. Banking, that is to say, the conduct of banking business by corporations, other 
than corporations owned or controlled by a Federated State and carrying on business only 
within that State. 

39. Extension of the powers and jurisdiction of member of a police force belonging to 
any part of British India to any area in another Governor’s Province or Chief Commissioners 
Province, but not so as to enable the police of one part to exercise powers and jurisdiction 
elsewhere without the consent of the Government of the Province or the Chief Commis¬ 
sioner, as the case may be; extension of the powers and jurisdiction of members of a police 
force belonging to any unit to railway areas outside that unit. 

40. Elections to the Federal Legislature, subject to the provisions of this Act and of 
any Order in Council macle thereunder, 

41. The salaries of the Federal Ministers, of the President and Vice-President of the 
Council of State and of the Speaker and Deputy Speaker of the Federal Assembly; the 
salaries, allowances and privileges of the members of the Federal Legislature; and, to su^ 
extent as is expressly authorised by Part TI of this Act, the punishment of persons who 
refuse to give evidence or produce documents before Committees of the Legislature. 

42. Offences against laws with respect to any of the matters in this hfL 

43. Inquiries and statistics for the purposes of any of the matters in this list. 

44. Duties of customs, including export duties. j • T d'a 

45. Duties of excise on tobacco and other goods manufactured or produced in ina* 

except— 

NOTES. meaning of the 'Federal law* as used in the 

List I» No. n.See (1941) 1 M.L.J. Constitution Act. As sugarcane as an agri- 
715. culture and sugar manufacture as an in- 

List I, No. 34“ ‘Federal law—Mean- dustry arc entirely provincial subjects the 
iKc;—C ompetency of local legislature to Provincial Legislature is competent to re- 
REPEAL Sugarcane Act (1934) of the cen- peal the Sugarcane Act (1934) and to max 
TRAL ltlGtslature. —'Federal law’ as used in its own laws about sugarcane and 
entry No. 34 of List 1 of Sch. VII of the also about sugar factories. 200 I.C. W 0 c= 
Constitution Act. is either a law made by 1942 A. 526=1942 A.L.J. 112. 
the Federal Legislature after it has come List I, Item 45 and List 11» Jic 
into existence or a law made by the Indian 48.—.S'rc 1942 F.C. 33=5 F.L..T. 61 • 

Legislature during the transitional period, W.N. (F.R.) 38. “Excise” tUp 

that is, between the enactment of the Con- the sale of coons”— T;^erpretation of.— in 
stitution Act and till Federal Legislature term “excise” may have a wider meaning so a 

comes into existence, but other existing to include all duties levied on the 
Indian Laws which were enacted before the tion of excisable commodity at any stag 
Constitution Act could not fall within the from production to sale, but having regar 
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(a) alcoholic liquors for human consumption; 

(^j) opium, Indian hemp and other narcotic drugs and narcotics; non-narcotic drugs; 
(c) medicinal and toilet preparations containing alcohol, or any substance included 
in sub-paragraph (b) of this entry. 

46. Corporation tax. 

47. Salt. 

48. State lotteries. 

49. Naturalisation. 

50. Migration within India from or into a Governor’s Province or a Chief Commissio¬ 
ner s Province. 

51. Establishment of standards of weight. 

52. Ranchi European Mental Hospital. 

53. Jurisdiction and powers of all Courts, except the Federal Court, with respect to 
any of the matters in this list and, to such extent as is expressly authorised by Part IX 
of this Act, the enlargement of the appellate jurisdiction of the Federal Court, and the 
conferring thereon of supplemental powers. 

54. Taxes on income other than agricultural income. 

[54-A. See 3 and 4 Geo. 6, Ch. 5, S. 2, infra.] 

55. Taxes on the capital value of the assets, exclusive of agricultural land, of indi¬ 
viduals and companies; taxes on the capital of companies. 

56. Duties in respect of succession to property other than agricultural land. 

exchange, cheques, promissory 

notes, bills of lading, letters of credit, policies of insurance, proxies and receipts, 

58. Terminal taxes on goods or passengers carried by railway or air; taxes on railwav 
fares and freights. ^ 


to the context in which the expression is 
used and the scheme of the Government of 
India Act, and to avoid conflict with Item 
48 in List TI of Schedule VII, the expres¬ 
sion “Duties of excise” as used in Item 45 
of List I of Schedule VII must be construed 
as a power to impose duties of excise upon 
the manufacturer or producer of the ex¬ 
cisable articles, or at least at the stage of, 
or in connection with, manufacture or pro¬ 
duction and that it extends no further. A 
clear distinction exists between the first sale 
and the last sale as the latter is not inti- 
niately connected with the manufacturer or 
producer while the former is. If “excise” 
should be given the wider meaning, then the 
only taxes that would not amount to excise 
duty and would be left over for the Pro¬ 
vinces to impose under Item 48 in List II 
would be license fees and certain turn over 
taxes, which will be merely illusory and 
mat could not have been the intention of 
Parliament in using the words “taxes on the 
sale of goods” in Item 48 in List II of Sch. 
VII to the Act. 2 F.L.J. 6=43 C.W.N. 
(F.C.R.) li=49 L.W. 36=1939 F.C. 1= 
1939 M.L.J. (Supp.) 1, The true dis¬ 
tinction between an excise duty, sale •tax 
and a cess on entry of goods as used in the 
Constitution Act does not consist in the 
fact that the tax as on goods or that the tax 
|s payable by manufacturer or producer but 
it consists in the fact whether the tax is on 
the act of production or on the act of sale 
or on the act of introducing goods in a par¬ 
ticular area. Two conclusions follow from 
this that a tax on consumption of goods or 
a tax on purchase of goods whatever else it 
^ay be, cannot be an excise duty. And a 
tax on raw produce required by the manu¬ 
facturer for his manufacture may be an ex¬ 


cise duty or may be a general tax or may 
be a special tax, and the fact whether it is 
one or the other will depend upon the true 
nature of the tax in the light of surround¬ 
ing circumstances of each case. The ex¬ 
pression “excise duty” in entry No. 45 of 
List I, in Sch. VII, Constitution Act, is 
used in a restricted sense so as to allow pro¬ 
vinces to exercise powers under sale tax 
and cesses on goods without making those 
taxes excise duties in the British sense of 

A% A. 156=1942 

. 112 . Fees and cesses are two forms 
of special taxation which a Provincial Legis¬ 
lature provided it is given authority to do 
so IS entitled to resort to in order to re¬ 
coup Itself for any special expenditure which 
It has mcurred for the benefit of a special 

class. 

And the Provincial Legislature may recover 
the whole of this expenditure either by levy¬ 
ing a fee which may be partly recurring and 
partly non-recurring and recurring portion 
niay be based on monthly payment measur¬ 
ed on the consumption of goods by the 
pyer of fee or by levying a cess or partly 
by levying a fee and partly by levying a 
cess at its option. The imposition of a 
cess under CL ^2) of S. 29 of the U. P 
bugar Factories Control Act is in the first 
instance a cess within the meaning of Entrv 
No 49 of List II and not a duty of excise 
within the meaning of Entry No. 45 of 
List I and if there be any difficulty in re¬ 
garding It as a cess it can also be treated as 
a fee under Entry No, 54 of List II and 
Entry No. 36 of List III. The U P 
Sugar Factories Act, Cl. (2) of S 29 and 

7' Sugar Factories Control 

Rules are all mtra vtres the Provincial Le 

”^200 LC. 526 
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59. Fees in respect of any of the matters in this list, but not including fees taken in 
any Court. 

LIST II. 

Provincial Legislative List. 

1. Public order (but not including the use of His Majesty’s naval, military or air 
forces in aid of the civil power); the administration of justice; constitution and organisa¬ 
tion of all Courts, except the Federal Court, and fees taken therein; preventive detention for 
reasons connected with the maintenance of public order; persons subject to such detention. 

2. Jurisdiction and powers of all Courts except the Federal Court, with respect to any 
of the matters in this list; procedure in Rent and Revenue Courts. 

3. Police, including railway and village police. 

4. Prisons, reformatories, Borstal institutions and other institutions of a like nature 
and persons detained therein; arrangements with other units for the use of prisons and 
other institutions. 

5. Public debt of the Province. 

6. Provincial Public Services and Provincial Public Service Commissions, 

7. Provincial pensions, that is to say, pensions payable by the Province or out of Pro¬ 
vincial revenues. 

8. Works, lands and buildings vested in or in the possession of His Majesty for the 
purposes of the Province. 

9. Compulsory acquisition of land. 

10. Libraries, museums and other similar institutions controlled or financed by the 
Province. 

11. Elections to the Provincial Legislature, subject to the provisions of this Act and of 
any Order in Council made thereunder. 

12. The salaries of the Provincial Ministers, of the Speaker and Deputy Speaker of 
the Legislative Assembly, and, if there is a Legislative Council, of the President and Deputy 
President thereof; the salaries, allowances and privileges of the members of the Provincial 
Legislature; and, to such extent as is expressly authorised by Part III of this Act, the 
punishment of persons who refuse to give evidence or produce documents before Commit¬ 
tees of the Provincial Legislature. 

13. Local Government, that is to say, the constitution and powers of municipal corpo¬ 
rations, improvement trusts, district boards, mining settlement authorities and other local 
authorities for the purpose of local self-government or village administration. 

14. Public health and sanitation; hospitals and dispensaries; registration of births 

and deaths. 

15. Pilgrimages, other than pilgrimages to places beyond India. 

16. Burials and burial grounds. 

17. Education. [See 3 and 4 Geo. 6, Ch. 5, S. 7 infra.] 

18. Communications, that is to say, roads, bridges, ferries, and other means of com¬ 
munication not specified in List I; minor railways subject to the provisions of List I with 
respect to such railways; municipal tramways; ropeways; inland waterways and tratne 
thereon subject to the provisions of List III with regard to such waterways; ports, sub¬ 
ject to the provisions in List I with regard to major ports; vehicles other than mechani¬ 
cally propelled vehicles. 

19. Water, that is to say, water supplies, irrigation and canals, drainage and embank¬ 
ments, water storage and water power. 

20. Agriculture, including agricultural education and research, protection against pests 
and prevention of plant diseases; improvement of stock and prevention of animal diseases, 
veterinary training and practice; pounds and the prevention of cattle trespass. 

21. Land, that is to say, rights in or over land, land tenures, including the relation of 
landlord and tenant, and the collection of rents; transfer, alienation and devoli^n oi 
agricultural land; land improvement and agricultural loans; colonization; Courts of Wards, 
encumbered and attached estates; treasure trove. <■ 

22. Forests. • u i- 

23. Regulation of mines and oilfields and mineral development subject to the prov- 

sions of List I with respect to regulation and development under Federal 'control. 

24. Fisheries. 

25. Protection of wild birds and wild animals. 

26. Gas and gasworks. ___ 

W.N. (F.R.) 81=4 F.LJ. 1=1941 F.C. 

72=(194n 2 M.L.J. 12. - 

List II, Acts 27 and 29.—Sec 197 Lt- 
618. 


NOTES. 

List II, Entry No. 21.—The term “de- 
olution” in Entry No. 21 of List II includes 
iic operation of the principle of survivor- 

hip. 73 C.L.J. 415=54 L.W. 22=45 C. 
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27. Trade and commerce within the Province; markets and fairs; money lending and 

money lenders. 

28. Inns and innkeepers, 

29. Production, supply and distribution of goods; development of industries, subject to 
the provisions in List I with respect to the development of certain industries imder Federal 
control. 

30. Adulteration of foodstuffs and other goods; weights and measures. 

31. Intoxicating liquors and narcotic drugs, that is to say, the production, manufacture, 
possession, transport, purchase and sale of intoxicating liquors, opium and other narcotic 
drugs, but subject, as respects opium, to the provisions of List I and, as respects poisons and 
dangerous drugs, to the provisions of List III. 

32. Relief of the poor; unemployment. 

33. The incorporation, regulation, and winding-up of corporations other than corpora¬ 
tions specified in List I; unincorporated trading, literary, scientific, religious and other 
societies and associations; co-operative societies. 

34. Charities and charitable institutions; charitable and religious endowments. 

35. Theatres, dramatic performances and cinemas, but not including the sanction of cine¬ 
matograph films for exhibition. 

36. Betting and gambling. . , . 

37. Offences against laws with respect of any of the matters in this list*. 

38. Inquiries and statistics for the purpose of any of the matters in this list. 

39. Land revenue, including the assessment and collection of revenue, the mainte¬ 
nance of land records, survey for revenue purposes and records of rights, and alienation 
of revenue. 

40. Duties of excise on the following goods manufactured or produced in the Province 
and countervailing duties at the same or lower rates on similar goods manufactured or 
produced elsewhere in India— 

(a) alcoholic liquors for human consumption; 

(b) opium, Indian hemp and other narcotic drugs and narcotics; non-narcotic drugs; 

(c) medicinal and toilet preparations containing alcohol or any substance included in 
sub-paragraph (b) of this entry. 

41. Taxes on agricultural income. 

42. Taxes on lands and buildings, hearths and windows. 

43. Duties in respect of succession to agricultural land. 

44. Taxes on mineral rights, subject to any limitations imposed by any Act of the 
Federal Legislature relating to mineral development. 

45. Capitation taxes. 

46. Taxes on professions, trades, callings and employments. [See now amendment 
by 3 and 4' Geo. 6, Ch. 5, S. 2 (3).]* 

47. Taxes on animals and boats. 

% 

48. Taxes on the sale of goods and on advertisements; 

[I48-A and 48-B. Inserted, See 3 and 4 Geo. 6, Ch. 5, S. 3.]* ' 

49. Cesses on the entry of goods into a local area for consumption, use or sale there¬ 
in. 

50. Taxes on luxuries, including taxes on entertainments, amusements, betting 

and gamblir^. ^ 

51. The rates of stamp duty in respect of documents other than those specified in the 
provisions of List I with regard to rates of stamp duty. 

52. Dues on passengers and goods carried on inland waterways. 

53. Tolls. 

54. Fees in respect of any of the matters in this list, but not including fees taken in 
any Court. 


NOTES. 

List II, Entries 27 and 29.—See 197 

618. , ^ 

List II, Entry 31.—197 I.C. 618. 

List II, Entry 48 .—See (1939) 1 M.L. 

J. (SUPP.) 1. A 

List II, No. 49; T-ocal Area—Mean- 
iKo.—The words local area’ as used in » 
Entry. No. 49 of List II have no technical 
meaning and they are merely used in the 
•dictionary sense of the word and hence it 
should mean any limited area or any area 
peculiar to a place, and as such factory area 
might well be regarded as a local area. 1942 

CC,M.—351 


A.W.R. (H.C.) 46=1942 O.A. (Supp.) 
94=1942 A.L.W. 81=1942 A.L.J. 112. 

Sch. VII, List I, No. 45, List II, 
Nos. 49 and 54 and List III, No. 36.— 
U. P. Sugar Factories Control Act (1938), 
S. 29 (2) and U. P. Sugar Factories Con¬ 
trol Rules, R. 21-A—Forms of special tax¬ 
ation to which Provincial Legislature can 
resort—^Imposition of cess under S. 29 (2) 
of U. P. Sugar Factories Act, nature of— 
Act and R. 21-A of U. P. Sugar Facto¬ 
ries Control Rules not ultra vires the Pro¬ 
vincial Legislature, See 1942 A.L.L 112, 

* See page 2804. 
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LIST III. 

Concurrent Legislative List. 

Part I. 


1. Criminal law, including all matters included in the Indian Penal Code at tl,. a,* ^ 

the passing of this Act, but excluding offences against laws with respect to “any of the maf 

ters specified in List or List II and excluding the use of His Majesty’s naval military 
air forces m aid of the civil power. ^ * miiiiary and 

2. Criminal Procedure, including all matters included in the Code of Criminal Pm., 

dure at the date of the passing of this Act. “ I^roce- 

f prisoners and accused persons from one unit to another unit 

I- Procedure, including the law of Limitation and all matters included in the 

Code of Civil Procedure at the date of the passing of this Act; the recovery in a Governor’s 

Province or a Chief Commissioners Province of claims in respect of taxes and other oublic 

demands, including arrears of land revenue and sums recoverable as such, arising outside 
that Province. ^ vuwiuc 


5. Evidence and oaths; recognition of laws, public acts and records and judicial oro- 

ceedings. ^ 

6. Marriage and divorce; infants and minors; adoption. 

7. Wills, intestacy, and succession, save as regards agricultural land.- 

8. Transfer of property other than agricultural land; registration of deeds and docu¬ 
ments. 

9. Trusts and Trustees. 

10. Contracts, including partnership, agency, contracts of carriage, and other special 
forms of contract, but not including contracts relating to agricultural land. 

11. Arbitration. 

12. Bankruptcy and insolvency; administrators-genera! and official trustees. 

13. Stamp duties other than duties or fees collected by means of judicial stamps, but 
not including rates of stamp duty. 

14. Actionable wrongs, save in so far as included in laws with respect to any of the 
matters specified in List I or List II. 

15. Jurisdiction and powers of all Courts, except the Federal Court, with respect to 
any of the matters in this list. 

16. Legal, medical and other professions. 

17. Newspapers, books and printing presses. 

18. Lunacy and mental deficiency, including places for the reception or treatment of 
lunatics and mental deficients. 

19. Poisons and dangerous drugs. 

20. Mechanically propelled vehicles. 

21. Boilers. j / 

22. Prevention of cruelty to animals. 

23. European vagrancy; criminal tribes. 

24. Inquiries and statistics for the purpose of any of the matters in this Part of this 
List. 

25. Fees in respect of any of the matters in tliis Part of this List, but not including fees 
taken in any Court. 

Part II, 


26. Factories. 

27. Welfare of labour; conditions of labour; provident funds; employers’ liability 
and workmen's compensation; health insurance, including invalidity pensions ; old age pen¬ 
sions. 

28. Unemployment insurance. 

29. Trade unions; industrial and labour disputes. 

30. The prevention of the extension from one unit to another of infectious or 
contagious diseases or pests affecting men, animals or plants. 

31. Electricity. . u a 

32. Shipping and navigation on inland waterways as regards mechanically propelled 

vessels, and the rule of the road on such waterways; carriage of passengers and goods on 
inland waterways. 


NOTES. 

List III, Entry No. 4.—“Civil Proce¬ 
dure" in the Concurrent Legislative List in 
Sch. VII to the Government of India Act 
must be held to exclude matters relating to 
jurisdiction and powers of Courts, since 
special provision is made for these matters 
in the second entry in the Provincial Legis- 

]jitive List. 69 C.L.J. 573—2 F.L.J. 112 


=43 C.W.N. 913=1939 Cal. 628. 

List III, Entry No. 7: ‘Successioit— 
If includes PRINaPLE of survivorship.-- 
The word “succession" in Entry No. 7 of 
List III includes the principle of survivor¬ 
ship. 73 C.L.J. 415=54 L.W. 22=45 C. 
W.N. (F.R.) 81=4 F.L.J. 1=1941 F.C. 
73=:(1941) 2 M.L.J. 12. 
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33. The sanctioning of cinematograph films for exhibition. 

34. Persons subjected to preventive detention under Federal authority. 

35. Inquiries and statistics for the purpose of any of the matters in this Part of this 
List. 

36. Fees in respect of any of the matters in this Part of this List, but not including 

fees taken in any Court. , 


THE GOVERNMENT OF INDIA (AMENDMENT) ACT, 1939. 

2 and 3 Geo. 6, Chapter 66. 

{Ist September, 1939. 

An Act to amend the Government of India Act, 1935. 

Be it enacted by the King’s most Excellent Majesty, by and with the advice 
and consent of the Lords Spiritual and Temporal, and Commons, in this present 
Parliament assembled, and by the authority of the same, as follows:— 


Amendments as to Pro- 1- (1) After section one hundred and twenty- 

clamations of Emergency, six of the Government of India Act, 1935, there shall 
26 and 27 Geo. 5. c. 2. be inserted the following section:— 

“126-A. Where a Proclamation of Emergency is in operation whereby 
the Governor-General has declared that the security of India is threatened 
by war— 


(a) the executive authority of the Federation shall extend to the giving 
of directions to a Province as to the manner in which the executive authority 
thereof is to be exercised, and any directions so given shall for the purposes of 
the last preceding section be deemed to be directions given thereunder; 

(b) any power of the Federal Legislature to make laws for a Province 
with respect to any matter shall include power to make laws as respects a Province 
conferring powers and imposing duties, or authorising the conferring of powers 
and the imposition of duties, upon the Federation or officers and authorities of 
the Federation as respects that matter, notwithstanding that it is one with respect 
to which the Provincial Legislature also has power to make laws: 

Provided that no Bill or amendment which, as respects a province, confers 
powers or imposes duties, or authorises the conferring of powers or the imposition 
of duties, upon the Federation or upon officers or authorities of the Federation in 
relation to such a matter as aforesaid shall be introduced or moved without the 
previous sanction of the Governor-General in his discretion, and the Governor- 
General shall not give his sanction unless it appears to him that the provision 
proposed to be made is a proper provision in view of the nature of the emergency”. 


(2) The following consequential amendment shall, for the avoidance of 
doubt, be made in sub-sections (2) and (3) of section one hundred and twenty- 
four of the said Act, that is to say, after the word “duties” there shall be inserted 
the words “or authorise the conferring of powers and the imposition of duties”. 

(3) At the end of section one hundred and two of the said Act, there shall, 
for the avoidance of doubt, be inserted the following sub-section— 

“(5) A Proclamation of Emerpncy declaring that the security of India 
is threatened by war or by internal disburbance may be made before the actual 
occurrence of war or of any such disturbance if die Governor-General in his 
discretion is satisfied that there is imminent danger thereof”. 


Short title 
mencement. 


and cora- 


2. (1) This Act may be cited as The Govern¬ 
ment OF India Act (Amendment) Act, 1939. 

(2) This Act shall be deemed to have come into operation on the com¬ 
mencement of Part HI of the Government of India Act, 1935. 



NOTES. 

List III> Item 36.—1942 A. L. J, 
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its. 2 


INDIA AND BURMA (MISCELLANEOUS AMENDMENTS^ 

A.CT, 1940. ’ 

(3 and 4 Geo. 6, Chapter 5.) 

{Extracts.) 

■ I'A 54 of the Federal Legislative List there shall Kp 

inserted the follovi^ing paragraph ^ mere sftall be 

u matters specified in the proviso to sub-section (2) of section 

one-hundred and forty-two-A of this Act, as matters with respect to which orovi- 
Sion may be made by laws of the Federal Legislature/^ 

(3) For paragraph 46 of the Provincial Legislative List there shall be 
substituted the following paragraph :■—■ 

46. Taxes on professions, trades, callings and employments, subiect 
however, to the provisions of section one hundred and forty-two-A of this Act.” 

“T ^1 7" P^^^&mph 2 of the Federal Legislative List after the words 

Local belf-Government m cantonment areas (not being cantonment areas of 

Indian State troops)” there shall be inserted the words “the constitution and 
powers within such areas of cantonment authorities”. 

(2) After paragraph 48 of the Provincial Legislative List there shall be 
inserted the following paragraphs:— 

vehicles suitable for use on roads, whether mechanically 
propelled or not, including tramcars. 

48-B. Taxes on the consumption or sale of electricity, subject, however, 
to the provisions of section one hundred and fifty-four-A of this Act.” 

(3) After section one hundred and fifty-four of the Act, there shall be! 
inserted the following section:— 

154-A. Save in so far as any Federal law may otherwise provide, no 

^ ^ Provincial law or law of a Federated State shall 

on eleci^fcity^ impose, or authorise the imposition of, a tax on the 

, consumption or sale of electricity (whether produced 

by a Government or other persons) which is— 

(a) consumed by the Federal Government, or sold to the Federal Govern¬ 
ment for consumption by that Government; or 

(b) consumed in the construction, maintenance or operation of a Federal 
Railway by the Federal Railway Authority or a railway company operating that 
Railway, or sold to that Authority or any such railway company for consumption 
in the construction, maintenance or operation of a Federal Railways 

and any such law imposing, or authorising the imposition of, a tax on the 
sale of electricity shall secure that the price of electricity sold to the Federal 
Government for consumption by that Government, or to the Federal Railway 
Authority or any such railway company as aforesaid for consumption in the 
construction, maintenance or operation of a Federal Railway, shall be less by the 
amount of the tax than the price charged to other consumers of a substantial 
quantity of electricity.” 

Amendments of Ss. 88, . ,/ At the end of sub-section (3) of secUon 

89 and 90. eighty-eight of the principal Act there shall be inserted 

the following proviso:—• 

“Provided that, for the purposes of the provisions of this Act relating to 
the effect of an Act of a Provincial Legislature which is repugnant to an Act of 
the Federal Legislature or an existing Indian Law with respect to a mattef 
enumerated in the Concurrent Legislative List, an ordipance promulgated under 
this section in pursuance of instructions from the Governor-(^eral, acting in 
his discretion, shall be deemed to be an Act of the Provincial Legislature which 
has been reserved for the consideration of the Governor-General and assented to 
by him.” 
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(2) For the proviso to sub-section (1) of the said section eighty-eight 
there shall be substituted the following proviso:— 

“Provided that the Governor— 

(a) shall exercise his individual judgment as respects the promulgation 
of any ordinance under this section, if— 

I (1) a Bill containing the same provisions would under this Act have 
required his or the Govemor-Generars previous sanction to the introduction 
thereof into the Legislature; or 

(ii) an Act of the Provincial Legislature containing the same provisions 
would under this Act have been invalid unless, having been reserved for the 
consideration of the Governor-General or for the signification of His Majesty's 
pleasure, it had received the assent of the Governor-General or of His Majesty; 
and 

I 

(b) shall not without instructions from the Governor-General, acting in 
his discretion, promulgate any such ordinance if— 

, (i) a Bill containing the same provisions would under this act have 

required the Governor-General's previous sanction for the introduction thereof 
into the Legislature; or 

(li) he would have deemed it necessary to reserve a Bill containing the 
same provisions for the consideration of the Governor-General; or 

^ (iii) an Act of the Provincial Legislature containing the same provisions 
would under this Act have been invalid unless, having been reserved for the 
consideration of the Governor-General or for the signification of His Majesty's 
pleasure, it had received the assent of the Governor-General or of His Majesty." 

(3) In the proviso to sub-section (4) of section eighty-nine, and the proviso 
to sub-section (3) of section ninety, of the principal Act, after the. words 
“repugnant to an Act of the Federal Legislature" there shall be inserted the words 
“or an existing Indian Law with “respect to a matter enumerated in the Concurrent 
“Legislative List." 

to 

S. At the end of section two hundred and two of the principal Act there 
shall be inserted the following sub-section:— 

“(2) If the office of any othdr judge of the Federal Court become^ vacant, 

or if any such judge is appointed to act temporarily 

puSTe ju£es oTthe Fe7e^ Oiief ■ Justice of India or is by reason of absence, 

ral Court. reason, unable to perform the duties 

of his office, the Governor-General may in his discre¬ 
tion appoint a judge of a High Court who is duly qualified for appointment as a 
judge of the Federal Court to act temporarily as a judge of that Court,’and the 
^fsdn so appointed shall, unless the Governor-General in his discretion thinks fit 
to revoke his appointment, be deemed to be a judge of the Federal Court until 
some person appointed by His Majesty to the vacant office has entered on the 
duties thereof, or until the permanent judge has resumed his duties." 

- .6- For the proviso to sub-section (1) of section two hundred and nineteen 

of the principal Act (which enumerates the Courts 
Amendment of S. 219 British India which are to be deemed to be High 

^ Courts for the purpose of that Act) there shall be 

substituted the following proviso:— 

“Provided that, if provision has been made, whether before or after the 
commencement of Part III of this Act— 

(a) by His Majesty by Letters Patent for the establishment of a High 
Court to replace any Court or Courts mentioned in this sub-section; or. 
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by the appropriate Legislature in India for the establishment of a 
Chief Court to replace the Judicial Commissioner’s Court in the North-West 
Frontier Province, or the Judicial Commissioner’s Court in Sind, 

then, as from the establishment of the new Court, this section shall have 
effect as i f the new Court were mentioned therein in lieu of the Court or Courts 
SO replaced.” 

Amendment of Legisla- J’ paragraph 17 of the Provincial 

five Lists with respect to Legislative List there shall be substituted the 
Universities. following paragraph: — 

"17. Education, including Universities other than those specified in 
paragraph 13 of List 1,” 

r2) The Federal Legislature shall not by virtue of paragraph 33 of the 
Federal Legislative List fwhich relates to corporations and, in particular, to 
corporations, whether trading or not. with objects not confined to one unit), and 
the Provincial Legislature shall not by virtue of paragraph 33 of the Provincial 
Legislative List (which relates to other corporations) have power to make any 
law with respect to universities, and accordingly— 

(a) at the end of the first of those paragraphs, there shall be added the 
words *‘but not including Universities” ; and 

(b) in the second of those paragraphs, for the words "other than corpo¬ 
rations specified in List T” there shall be substituted the words "not being 
corporations specified in List I or Universities”. 

(3) This section shall come into operation on the first day of April 
nineteen hundred and forty. 


THE GOVERNMENT SAVINGS BANKS ACT (V OF 1873). 

PREFATORY NOTE,—‘‘Savings Banks are institutions for the purpose of reccivini? 
small deposits of money and investing them for the benefit of the depositors at compound 
interest. They are generally managed by benevolent persons, who seek no remuneration 
for their services. In India these banks are managed by the State. They originated^ in 
the latter part of the 18th century—a period marked by a great advance in the organization 
of provident habits in general. Such banks are now almost universally established 
throughout the civilized world. 


1 

Year. 

No. 

Short title. 

Amendments. 

1873 

V 

The Government Savings 

Banks Act, 1873. 

1 

Repealed in part.XIT of 1873; XVI of 
1874 ;XTT of 1891. 

Amended. XTH of 1916; XVII of 1917; 
XVI of 1923. 


CONTENTS. 


Preamble. 

Prelimimry, 

Secttonk. 

1. Short title. 

Local extent. 

2. \Re.pealed.] 

3. Interpretation clause. 

Deposits belonging to the Estates of 

deceased Persons. 

4. Payment on death of depositor. 

5. Payment to be a discharge. 
Saving of right of executor. 
Saving of right of creditor. 

6. Security for due administration. 

7. Power to administer oath. 


Eections. 

Penalty for false statements. 

8. Deposit when excluded in computing 

Court-fees. . , , 

9, Act not to apply to deposits belong g 
to estates of European soldiers or deserie 

Deposits belmgmg to Mmors,^ 

10. Payment of deposits to minor or 

guardian. ^ 

11. Legalisation of life payments hereto¬ 
fore made. * ^ 

Deposits belongi$tg to ^ 

12. Payment of deposits belonging 

lunatics. 
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Section. 

Deposits made hy married women, 

13, Payment of married women’s depo¬ 
sits. 


Section. 

Rules, 

14. Rules regulating certificates under 
S. 8, and payments under S. 10, 12 or 13. 


Preamble. 


Short title. 


THE GOVERNMENT SAVINGS BANKS ACT (V OF 1873). 

[29>th Janitary, 1873. 

An Act to amend the Law reluting to Government Savings Banks, 
Whereas it is expedient to amend the law relating to the payment of de¬ 
posits in Government Savings Banks; It is hereby 
enacted as follows:— 

Preliminary. 

1. This Act may be called The Government 
Savings Banks Act, 1873. 

Local extent. 2. It extends to the whole of British India. 

[Commencement.] Rep. by the Repealing Act, 1874 {XVI of 1874.) 

2. [Repeal of Act XXVI of 1855] Rep, by the Repealing Act, 1873 {XII 
of 1873). 

Interpretation clause. 3. In this Act— 

'depositor” means a person by whom, or on whose behalf, money has 

hereafter, deposited in a Government Savings Bank; 
and deposit” means money so deposited: 

^["Secretary” means, in the case of a Post Office Savings Bank, the Post 
Master^eneral^appointed for the area, in which the Savings Bank is situate;] 

’ minor” means a person who is not deemed to have attained his majority 

under the Indian Majority Act, 1875.] 

Deposits belonging to the Estates of deceased Persons. 

®[4. If a depositor dies and probate of his will or . letters of administration 

Payment on death of estate or a certificate granted under the Succes- 

depositor. sion Certificate Act, 1889, is not within three months 

«, . of the death of the depositor produced to the 

oecretarv of the Government Savings Bank in which the deposit is, then— 

(fl) if the deposit does not exceed three thousand rupees, the Secretary 
may pay the same to any person appearing to him to be entitled to receive it or 
to administer the estate of the deceased, or 

{b')^ if the deposit does not exceed one hundred rupees, any officer 
employed in the management of a Government Savings Bank, who is empowered 
m this behalf by a general or special order of . the Central Government may, 
subject to any general or special orders of the Secretary in this behalf, pay the 

deposit to any person appearing to him to be entitled to receive it or to administer 
the estate.] 

Payment to be a dis- 5. Such payment shall be a full discharge from 

all further liability in respect of the money so paid: 

But nothing herein contained precludes any executor or administrator, or 

* . , , , - other representative of the deceased, from recovering 

avmg of right of exe- person receiving the same the amount 

remaining in his hands after deducting the amount of 
all debts or other demands lawfully paid or discharged by him in due course of 
administration. 


cutor. 


LEG. REF. 

^ Substituted by Act XVI of 1923 for the 
original definition, viz.^ “Secretary” includes 
every person empowered to manage a Gov¬ 
ernment Savings Bank. 

* Substituted by Act XIII of 1916 for the 


original definition, viz., "minor” means a 
person who has not completed the age of 
eighteen year. 

3 S. 4 was substituted by Act XVI of 
1923, S. 3. 
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is.« 


And any creditor or claimant against the estate of the deceased may recover 

his debt or claim out of the money paid under this 
Saving of right of ere- »Act No. XXVI of 1855 to any 

person, and remaining in his hands unadministered 
in the same manner and to the same extent as if the latter had obtained letters 
of administration of the estate of the deceased. 

6. The Secretary of any such Bank ^[or any officer empowered under 

section 4] may take such security as he thinks neces- 
Security for due admi- from any person to whom he pays any money 

nistration. under section 4 for the due administration of the 

money so paid, 

and he may assign the said security to any person interested m such 
administration. 

7. For the purpose of ascertaining the right of the person claiming to be 

, . . , . entitled as aforesaid, the Secretary of any such Bank 

Power to administer oat . officer empowered under section 4] may take 

evidence on oath or affirmation according to the law for the time being relating ' 

to oaths and affirmations. 

Any person who, upon such oath or affirmation, makes any statement 

which is false, and which he either knows or believes 

Penaltj’ for false state- or does not believe to be true, shall be 

ments, deemed guiltv of an offence under section 193 of the 

Indian Penal Code. , 

8 Where the amount of the deposit belonging to the estate of a deceased 

. depositor does not exceed Nthree thousand rupees], 
Deposit when excluded in amount shall be excluded m computing the 

computing court-fees. chargeable under the Court-Fees Act, 1870, on the 

probatt. or letters of admirtistration, or certifieate (if anyl, grattted in respect 

that the person claiming stteb probate 

the Court shall receive it as evidence of the said amount. ^ 

9. Nothing hereinbefore contamed 

Ar, no, . 0 *- to .iepm money belonyin^ to X'.f ""'soMe^Zng S Hei 

Mts belonginc: to estates of non-commissioned officer or soiaier uv ^ , 

European ‘soldiers or dcser- ^^jestv’s service in India, or of any -j 

fers. , at the time of his death, was a deserter from the sai 

service' 

Deposits hclonqing to Minors. 

,0. Any deposit m,^n^itebaH;;,dto”t.7*^"hS 

Payment of deposits to •£ deposit was made by any P ^ 

minor or guardian. together with the interest acenjeu 

The receipt of any minor or guardian for money paid to him under this 
section shall be a sufficient discharge therefor. __ 


Act not to apply to depo- 
<;its belonginc: to estates of 
European soldiers or deser¬ 
ters. 


1 The words 
XT! of 1891. 

2 Act XXVT 
of this Act. 

3 The words 


T.EG. REF. 

"the said" repealed by Act 
of 1855 repealed by S. 2 
"or any officer empowered 


under S. 4” inserted by Act XVI of 1923, 

^4 The words "three thousand ruwes^’ 

were .substituted for 
thousand rupees" by Act XVII of 1 


The Government Seal Act (III of 1862).' 
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! ’ 11. All payments of deposits heretofore made to minors or their guardians 

by any Secretary of a Government Savings Bank 
Legalization of like pay- deemed to have been made in accordance 

ments heretofore made, with law. 


Deposits belonging to Lunatics. 

■ Payment of deposits be- . 12. H any depositor becomes insane or .other- 

longing to lunatics. wise incapable of managing his afrairs, 

and if such insanity or incapacity is proved to the satisfaction of the 
Secretary of the Bank in which his deposit may be, 

such Secretary may, from time to time, make payments out of the deposit 
to any proper person, 

and the receipt of such person, for money paid under this section, shall 
be a sufficient discharge therefor. 

Where a committee or manager of the depositor's estate has been duly 
appointed, nothing in this section authorizes payments to any person other than 
such committee or manager. 

• ' 1 

Deposits made by Married Women. , 

« 

13. Any deposit made by or on behalf of a married woman, or by or oh 

behalf of a woman who afterwards marries, may be 
Payment of married paid to her, whether or not the Indian Succession 
women's deposits. IS65, section 4, applies to her marriage; and her 

receipt for money paid to her under this section shall be a sufficient discharge 

therefor, , 

Rules, 


14. All certificates under section 8, and all pay- 
Rules regulating certifi- ments under section 10, section 12 or section 13, shall 
cates under section 8, and respectively granted and made by the Secretary 
payment under section 10, the Bank, subject to such rules consistent with this 

Act as the. Central Government may, from time to 
time, prescribe. 


THE GOVERNMENT SEAL ACT (III OF 1862) 

Short title given, Act XIV of 1897. 

Declared in force throughout British India except as regards the Scheduled Districts 
Act (XV of 1874), S. 3. 


[28th February,- 1862. 

An Act to amend ^he law relating to the use of a Government Seal. 

Whereas it is expedient to adapt the law relating to the use of a Govern- 
Preamble ment seal to the present form of the Government in 

India; It is enacted as follows;— 

Whenever it is required by any Reflation of a Local Government or by 

^[anv Act of the Central Legislature] that the 

seal'of the East India Company shall be affixed on 
a o as n la ompany. q,. authority of the Government to any 


1 cu . , ^.5.9- 5^^- 1862, p. 466. For proceedings in Council 

Government Seal Act, relating to the Bill, see ibid., Supplement, 

Titles Act. pp. 28 and 71. 

W7 (XIV of 1897). For Statement, of ^ Substituted for “any Act of the 
Objects and Reasons of the Bill which be- Governor-General of India in Council"- by 
came Act III of 1862, see Calcutta Gazette, A.O., 1937* 

C. C M.—352 
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instrument or document, it shall be lawful, if the seal is to be affixed on behalf 
or by the authority of a Provincial Government to affix in lieu of the seal of 
the East India Company a seal bearing the designation of such Provincial Gov¬ 
ernment or, if the seal is to be affixed on behalf or by the authority of the 
^[Central Government] a seal bearing ^[the inscription “Government of India” 
or "Government of the Federation of India”] and such instrument or document 
so sealed shall to all intents and purposes be as valid and effectual as if the seal 
so used had been that of the East India Company.® 


THE GOVERNMENT SECURITIES ACT (X OF 1920). 

See Securities Act (X of 1920). 


THE GOVERNMENT TRADING TAXATION ACT (III OF 1926). 

PRFFATORY NOTE.—One of the resnliitiohs of the Imperial Economic Con¬ 
ference, 1923. wa<; to the effect that the several Parliaments of Great Britain, the Dominions 
and India should he invited to enact at the earliest opportunity a declaration that the 
preneral and particular provisions of it*; Acts or Ordinances imposing taxation shall be 
deemed to apnlv to any commercial or industrial enterprise carried on by or on behalf of 
any other such Governments in the same manner in all respects as if it were carried on by 
or on behalf of a subject of the British Crown. This resohition has been accepted by the 
Government of India and the present Act has been enacted in order to pive effect to it. 
The Art follows, with suitable modifications, the wording of S. 25 of the British Finance 
^ct, 1925 (15 and 16 Geo. V, Chap. 36). 


[24th February^ 1926. 

An. Act to determine the liability of certain Governments to taxation in British 

India in respect of trading operations. 

Whereas it is expedient to determine the liability to taxation for the 
time being in force in British India of the Government of anv part of His 
Maiestv’s Dominions, exclusive of British India, in respect of any trade or 
business carried on by or on behalf of such Government; It is hereby enacted as 
follows:— 

Short title and com- 1-. H) This Act may be called The Govern- 

mencement. MENT Traoing TAXATION ACT, 1926. 


T.FG. RFF. 

^ Substituted for “Government of India” 
by A.O.. 1937. 

^ Substituted fnr “the inscrintion 'Gov¬ 
ernment of India’ hv A.O.. 1937. 

3 “Legislation on this subiect was origin- 
allv suecrested in order to meet a difiicultv 
respecting the seal to he used under Act 
XIX of 1R38 (for the rcq\^trat\o^x of coasf- 
inq ve.rsfls in the Bonihav Prrcidrnry). 
S. 8 of that Act reouircs that certificates of 
registrv 'shall be sealed with the seal of the 
East India Company/ and the Government 
of Bombay were advised hv their law 
officers that no other seal could properly be 
used for such certificates until some Act 
should be passed 'prescribing the seal to be 
used in lieu of the seal of the East India 
Company*.” 

NOTES. 

Sec. 1.—The Government Trading Taxa¬ 
tion Act falls within the legislative powers 


ronforred bv S. 65 of the Government of 
India .Art. and is therefore mt*'a vires the 
Government of India. I.L.R. (1941) 
Bom. .391=43 Bom.L.R. 84=1941 Bom. 
03: 1930 A.I .T. 579=1930 A. 389. The 
Government Trading Taxation Act applies 
wherever a Government specified in the Act, 
I.C., a Dominion Government, including the 
Government of a Native Indian State, carries 
on a business anvwherc. There is no justifi¬ 
cation for holding that the Act is confined 
to business carried on in British India. The 
title, preanihlc and the operative part of 
S. 2 of the Act make it perfectly clear that 
it applies to every case in which a Dominion 
Government is carrying on a business, and 
when that happens, the Dominion Govern¬ 
ment is liable to Indian income-tax_as 
(hough it were a company. I.L.R. (I^U 
Bom. 391 = 1941 Bom.* 93. Applicability 

to Tcliari State Government Trading T^a- 
tion Act of 1926. is applicable to the Tchan 

State. 1930 A.L.J. 579=1930 A. 389. 
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(2) It shall come into force on such date as the Central Government 
may, by notification in the Official Gazette, appoint. 


2. (1) Where a trade or business of any kind is carried on by or on behalf 

of the Government of any part of His Majesty’s 
Liability of certain Gov- Dominions, exclusive of British India, that Govern¬ 
ment shall, in respect of the trade or business and of 
all operations connected therewith, all property occu¬ 
pied in British India and all goods owned in British India for the purposes thereof, 
and all income arising in connection therewith, be liable— 


ernments to taxation in res¬ 
pect of trading operations. 


(a) to taxation under the Indian Income-tax Act, 1922, in the same manner 
and to the same extent as in the like case a company would be liable; 

(b) to all other taxation for the time being in force in British India in 
the same manner as in the like case any other person would be liable. 

(2) For the purposes of the levy and collection of income-tax under the 
Indian Income-tax Act, 1922, in accordance with the provisions of sub-section 
(1), any Government to which that sub-section applies shall be deemed to be a 
company within the meaning of that Act, and the provisions of that Act shall 
apply accordingly. 

(3) In this section the expression "His Majesty’s Dominions” includes 
any territory which is under His Majesty’s protection or in respect of which a 
mandate is being exercised by the Government of any part of His Majesty’s 
Dominions. 



NOTES. 

Sec. 2.—The effect of the Act is to add 
to the definition of “company” in S. 2 (6) 
of the Indian Income-tax Act, so as to in¬ 
clude a Dominion Government deemed to 
be a company under Act III of 1926 and 
where a Dominion Government is carrying 
on a business anywhere, it is liable to 
British Indian Income-tax Act in respect of 
the income, profits and gains of that business 
which accrue or arise or are received in 
British India, as if it were a company work¬ 
ing under like circumstances under the 
Income-tax Act. I.L.R. (1941) Bom, 391 
>=43 Bom.L.R. 84=1941 Bom. 93. Where 
the sale of forest produce grown in a 
Native State was arranged in British India 
and the money was received in British India 
and what was done in the State itself was 
merely the acceptance of the offer of the 
purchaser, held, that the transactions of s^e 
amounted to “Trading in British India” 
within the meaning of S. 2. 1930 
A.L.J. 5791=1930 A. 389. Where a Native 
State sold timber grown in its territory in 
two places in British India and the income 
so derived was sought to be assessed to 
. income-tax, held, that the income was not 
in the nature of capital and that it was 
assessable to income-tax. 1930 A.L.J. 579 
c=1930 A. 389. Though the Government 
Trading Taxation Act came into force only 


^ in April, 1926, the Government of a Native 
' State carrying on business in British India 
is liable to assessment in respect of trans¬ 
actions which took place in the previous 
year. 1930 A. 389. The income from 
the investments made by a Native ^ State 
Bank of a part of its surplus funds in the 
Government of India Securities must be 
held to be profits from the business of the 
bank received in British India and as such 
taxable under the Indian Income-tax Act 
by reason of the Government Trading T^a- 
tion Act. A property situate in British 
India, taken over by such a Native State 
Bank from a debtor who is a subject of 
that State, in part satisfaction of a loan, 
advanced to him is not property occupied in 
British India for purposes of the business, 
but the income derived from such property 
is income arising in connection with such 
business and in that sense falls to be taxed 
under the Indian Income-tax Act. Profits 
made by such a bank on the sale of its in¬ 
vestments in Government of India Securi¬ 
ties, being the surplus realised by it over 
the cost price of such investments, which are 
not appropriated as accretions to capital but 
treated as profits, are assessable to income- 
tax under the Income-tax Act. I.L.R. 
(1941) Bom. 391i=43 Bom.L.R. 84=1941 
Bom. 93. 

• • 

s<r 
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THE GUARDIANS AND WARDS ACT (VIII OF 1890).’ 


Year. 

No. 

Short title 

Amendments. 

« 

1890 

VIII 

The Giiardians and Wards 
Ac!. 1890 . 

1 

\fpealed -n part. XIIT of 1898, s. 18* Vl 
of 1900. s 48; V of 1908; I of 1938. 
Repealed in part and ame* ded, IV of 
1926: Amended, XVII of 1929. 


CONTENTS. 


CHAPTER I. 

Preliminary. 

Sections. 

1. Title, extent and commencement. 

2. {Repealed.} 

3. Savin,^ of jurisdiction of Courts of Wards, 
and Chartered High Courts. 

4. Definitions, 

4-A. Power to confer jurisdiction on sub¬ 
ordinate judicial officers and to transfer proceed¬ 
ings to such officers. 

CHAPTER II. 

Appointment and Declaration of Guardians. 

5. Power of parents to appoint In case of 
European British subjects. 

6 . Saving of power to appoint in other 

caiei. 

7 . Power of the Court to make order as to 
guardianship. 

8 . Persons entitled to apply for order. 

9 . Court having jurisdiction to entertain 
application. 

10. Form of application. 

11. Procedure on admission of application. 

12. Power to make interlocutor^' order for 
production of minor and interim protection of' 
person and property. 

13. Hearing of evidence before making of 
order. 

14. Simultaneous proceedings in different 
Courts. 

.15. Appointment or declaration of several 
guardians. 

16. Appointment or declaration of guardian 
for property beyond jurisdiction of the Court. 

17* Matters to be considered by the Court in 
appointing guardian. 

18. Appointment or declaration of Collector 
in virtue of office. 

19. Guardian not to be appointed by the 
Court in certain ca-scs, 

CHAPTER III. 

Duties, Rights and Liabilities of Guardians. 

General. 

20. Fiduciary relation of guardian to ward. 

21. Capacity of minors to act as guardians. 

22. Remuneration of guardian. 

23. Control of Collector as guardian. 

Guardian of the person. 

24. Duties of guardian of the person. 

25. Title of guardian to custody of ward. 

26. Removal of ward from jurisdiction. 


LEG. REF. 

^ For Statement of Objects and Reasons, see 
Gazette of India, 1886, Pt. V, p. 77; for 
Report of Select Committee, see ibid.y 1890, 


Sections. 

Guardian of property. 

27. Duties of guardian of property. 

q8 . Powers of testamentary guardian. 

29. Limitation of powers of guardian of 
property appointed or declared by the Court. 

30. Voidability of transfers made in contra* 
vention of S. 28 or S. 29. 

31. Practice with respect to permitting 
transfers under S. 29. 

32. Variation of powers of guardian of pro¬ 
perty appointed or declared by the Court. 

33. Right of guardian so appointed or dc* 
dared to apply to the Court for opinion in 
management of property of ward, 

34. Obligations on guai'dian of property 
appointed or declared by the Court. 

34-A. Power to award remuneration for 
auditing accounts. 

35. Suit against guardian where administra? 
tion bond was taken. 

36. Suit against guardian where adminis¬ 
tration bond was not taken. 

37. Genera! liability of guardian as trustee. 

Termination of Guardianship. 

38. Right of sur\dvorship among joint guar¬ 
dians. 

39. Removal of guardian. 

40. Discharge of guardian. 

41. Cessation of authority of guardian. 

42. Appointment of successor to guardian 
dead, discharged or removed. 

CHAPTER IV. 

SirPPLEMENTAL PROVISIONS. 

43. Orders for regulating conduct or pro¬ 

ceedings of guardians, and enforcement of those 
orders. . . 

44. Penalty for removal of ward from juris¬ 
diction. 

45. Penalty for contumacy. 

46. Reports by Collectors and Subordinate 
Courts. 

47. Orders appealable. 

48. Finality of other orders. 

49. Costs. 

50. Power of High Court to make rules. 

51. Applicability of Act to guardians already 
appointed by Court. 

52. Repealed.} 

53. [Repealed.] 

THE SCHEDULE.—[/?</)M^rf.] 


Pt, V, p. 77 and for Debates In Coundl, setM^ 
1886, Supplement, pp. 419 and 666; ibid.y 
Pt. VI, pp. 33 and 45. For Civil Rules o* 
Practice made by the High Court, Madras, 
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\2\st March, 1890. 

An Act to consolidate and amend the law relating to Guardian and Ward. 

Whereas it is expedient to consolidate and amend the law relating to guardian 
and ward ; It is hereby enacted as follows :— 

CHAPTER I. 

Preliminary. 

Title, extent and commence- I. (i) This Act may be called The Guardians 

AND Wards Act, 1890. 


(2) It extends to the whole of British India, inclusive of ^r* 
British Baluchistan ; and 

(3) It shall come into force on the first day of July, 1890. 


] 


LEG. REF. 

1 The words “Upper Burma and” were 
repealed by the Burma Laws Act (XIII of 1898), 
S. 18 and Sch. V. 

NOTES. 

under the Code of Civil Procedure and certain 
other Acts, for observance by the subordinate 
Civil Courts of the Presidency except the 
Madras Small Cause Courts, see Fort St. George 
Gazette, 1905, Supplement, p. i. 

Sec. L General. —Difference between the 
old Act (Act XL of 1858) and the present Act., 
*9 C. 301. Act is exhaustive. 30 M. 807=24 
LG. 290 (P.C.). The provisions of the Code 
will apply to proceedings under this Act unless 
the contrary is expressly declared therein. 7 
P.R. 1898. Nature of proceedings under the 
Act. See 107 LC. 606, Proceedings under the 
Act cannot be attacked for lack of formality 
and precision of procedure which the C. P. 
Code exacts from a Court in India in suit pro¬ 
perly so called. 44 A. 587=1922 A. 338. The 
exercise of parental jurisdiction in guardianship 
matters by a District Judge cannot be guided by 
hard and fast rules, and if the order passed is 
on the whole a reasonable one, it will not be 
interfered with on appeal. 44 A. 587. A 
guardi2ui cannot be appointed to the property 
of the , minor member of an undivided Hindu 
family possessed of no separate property. A 
guardian of the person of such a minor may be 
appointed. 19 B. 309 (F.B.), See also 54 B. 75; 
43 RR. 1909=1 I.C. 745; 25 A. 407; 30 B. 152. 
As to necessity for sanction of Court for marriage 
of minor, see 23 S.L.R. 75. Admission by 
guardian or by collector as representing the 
Court of Wards will not necessarily bind the 
minor. 14 p. 70. 

Powers of IIioh Court. —The High Court 
bas the power to appoint a guardian for an 
infant or his estate, irrespective of the Act. 16 

634. See also 1913 M.W.N. 906=21 I.C. 
545 > 54 B. 75. The powers and the Jurisdiction 
of the Court, vested in it cannot be ousted by 
any agreement of the parties. 4 Bom.L.R. 963. 
Jtuisdiction of the District Court in regard to 
minors is confined only to the powers expressly 
conferred on it by the Guardians and Wards 
Act. 40 B. 600= i8 Bom.L.R. 582. Guardian— 
Appointment of—Infant residing out of the 
Ordinary Original Civil Jurisdiction of the High 
Court—Powers of the High Court. See 57 G. 
533 * The powers conferred upon the District 


Court are totally dissimilar to its powers as 
a Court of Ordinary Civil Jurisdiction and so 
an order purporting to be made under the Act 
which IS not warranted by its provisions cannot 
be considered as a decree in a suit. 36 M hq= 

in^he'A^T''^ 'P- There is nothing 

m he Act to prevent the Court from making a 
declaration that a person appointed by will is 
the guardian of a minor. 3 M.L.J. 182. When 
a matter of guardianship is before the Court 
under the Act it is incumbent on the Court to 
hear such evidence as the parties desire to put 
before it. VVhere it does not do so, the High 
Court can interfere m revision. 34 C W N 
763=19310.59. 

Nature OF Jurisdiction.— In dealing with the 

^stody of Illegitimate children, the Courts in 
England are governed by equitable rules and 
exercise equitable jurisdiction. One of these 
rules IS that the desire of the mother of an 
illegitimate child as to its custody is primarily to 
b^e considered. 5 Bur.L.T. 164=17 I.C. 926. 
This equitable rule should be adopted in the 
case of parties in this country, neither the father 
nor the mother has any absolute right to the 
custody of their illegitimate child. 17 I.C. 926. 
The District Court should not assiine direct 
responsibility under the Act for the marriage of 
mmors for whom a personal guardian has been 

RorPoin I.C. 381 (22 B. 

509, Foil,). There is no provision in the Act 

authorizing the Court to compel a person in 

possession of a minor’s property to hand it over 

to the person appointed guardian. 13 I.C. 386. 

The scheme of the Act is to entrust the District 
purt with the duty of looking after thewel- 
t^e of the minor’s person and property and for 
this putpose, gives it power to appoint a guar- 

guardian is rdally the hand of the 
District Court and is to act under its advice 
(control and constant supervision). The enforce¬ 
ment of nghts or claims of the ward or against 
Ac w^d IS left to be regulated by orlnary 
proceedings by suits and the Act does not provide 
any machinery for decisions upon or e^brei^ 
any such claims though so far as the guardian^ 
concerned, the District Court is vrated 
ve^ wide disciplinary powers over him in ord« 
that It may enforce the orders passed agS 

13 f "5E .a14 foalS 
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2. [Repeal] Rep. by the Repealing Act (/ of 1938), 6'. 2 and Sch. 

3. This Act shall be read subject to every enactment heretofore or here 

after passed relating to any Court of Wards by ifanv 

.umofwardi^n^Sered competent legislature, authority or person in British 

India], and nothing in this Act shall be construed to 
affect, or in any way derogate from, the jurisdiction 
or authority of any Court of Wards, or to take away any power possessed by ^[any 
High Court established in British India by Letters Patent]. 


Courts 
High Courts. 


Definitions. 


4. In this Act, unless there is something repug¬ 
nant in the subject or context,— ^ ° 


(1) “minor” means a person who, under the provisions of the Indian 
Majority Act, 1875, is to be deemed not to have attained his majority: 

(2) “ guardian ” means a person having the care of the person of a minor 
or of his property, or of both his person and property. 


LEG. REF. 

^ Substituted by A.O., 1937 - 

NOTES. 

order directing the defendant to take possession 
of the persons of infants and bring them back to 
India, should not be made, as, if the minor 
resisted the defendant, it would expose him to a 
proceeding under a writ of habeas corpus. 38 M. 

807=41 I.A. 3 * 4“^7 M.L.J. 3 t 5 (P.C,), Un¬ 
authorized alienation by a certificate guardian 
in excess of the powers is void. 18 C. 259 
(doubted in 24 0.265=1 C.W.N. 453). See 
Notes under sec. 3 U Orders apparently 

under this Act made without jurisdiction—Pro¬ 
ceedings not had bona fide, orders in—Consent 
obtained by judicial pressure—Judge, no arbi¬ 
trator, see 16 C.W.N. 444- Courts have a dis¬ 
cretion to appoint a person other than the one 
who on the ground of relationship may have a 

prior claim. 5 MT.T. 208=4 ^■^* ***?• 

Effect of Act on inherent jurisdiction of Court. 
19 C.W.N, 84. In enquiry under the Act, 
interest of minor to be the predominant con¬ 
sideration in making the order—Protracted 

enquiry unnecessary. 249 P.L.R. i 9 * 4 - 

Habeas Corpus.— A Mahomedan wife, 
divorced by her husband, who seeks to recover 
custody of a child of about 4 years, as its 
lawful guardian under the Mahomedan Law, 
from her husband, should seek her remedy not 

under sec. 491. P- “"'I" I*’' 

Guardians and Wards Act, which is a special Act 
dealing with a special subject, t.e., the subject 
of minors. When the remedy under the Guar¬ 
dians and Wards Act is open, the High Court 
will not exercise its discretionary power under 
sec. 491, Cr. P. Code, which is only a general 
power in the nature of a hapeas corpus. 1 934 

A.L.J. 946=1935^- 55 - 

Who can apply, and for what purpose. 

Any friend of the minor can invoke the protec¬ 
tion of the Court in case of a minor being . 11 - 
treated, but a stranger must satisfy the Court 
that welfare of the minor would be better 
secured by removing the father from the lawful 
custody. 64 I.C. 576 = 23 Bom.L.R. 1225. Thus 
in castes not permitting widow-rcmarnage 
where infant girls are married, a stranger c^not 
■ucccssfully deprive the father of the custody of 


the infant daughter who is about to be given in 
marriage. 23 Bom.L.R. 1225. There is no machi¬ 
nery under the Act to work out the right of the 
mother under Muhammadan Law, to visit her 
child in the custody of the father as guardian. 
59 I C. 562 = 13 Bur.L.T. 86. The provisions 
of the Act should not be put in force in order to 
enable a husband to get possession of the person 
of his wife. 67 LC. 882 = 3 P-L.J, 293. See abo 
Notes under sec. 25, infra. It is well settled 
that the manager of a joint Hindu family is re¬ 
garded as guardian of the interest in the co¬ 
parcenary property of all the minor members of 
the family and therefore no certificated guardian 
can be appointed for such minors. 1936 O.W. 
N. 354 = *936 Oudh 270. 

Sec. 3 .—Appellate Court, power of, to make 
ad interim order appointing guardian. 3 C.L.J. 

29 (28 C. 734, R.) Foil, in 38 C. 927=3 C.L.J. 

67. A minor cannot sue through a next 
friend for pos.scssion of the property from the 
defendant, which the latter claims to hold as 
de jure guardian. The proper remedy is to apply 
for appointment of guardian of property under 
this Act. 21 Nag.L.R. 75 = *925 N. 328. See 

also 112 LC. 873; 57 C. 533 - , „ . .. 

Sec. 4 (2).—The word “guardian is used m 

a very wide sense and does not necessarily 
a guardian duly appointed or declared by 
Court, Any person who has the care of the 
person of the minor i.s a guardian of the person 
and any person who has the care of the pr^ 
perty of the minor is a guardian of the Property 
within the meaning of the Act. 54 A* ^ 

1932 A.L.J. 21 = 1932 A. 215.. The W 

«*^ardian*> as defined in S 4 W « a 

term and must include a Jathcr, who is 

ed on all hands and in every system of law to^ 

the natural guardian of his children, 

word ‘care* in the definition 

structivc custody of the father (U- 

is residing with another pc«on. ^ jaimh- 

plaintiff, a Mahomedan, sent his 

Jer along with his wife to his mother-in-law 

and after the dcatli of the 

daughter continued to live Wi* ^ 

grandmother for nine years, stUl, mC 

The guardian of the minor she is con 

structive custody. 1935 0*W.N. 109 93 


§. 4-A] 
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(3) “ ward ” means a minor for whose person or property, or both, there 
is a guardian : 

(4) ‘ District Court ” has the meaning assigned to that expression in the 
Code of Civil Procedure, and includes a High Court in the exercise of its ordinary 
original civil jurisdiction : 

(5) ** Court ” means— 

(a) the District Court having jurisdiction to entertain an application under 
this Act for an order appointing or declaring a person to be a guardian ; or 

(b) where a guardian has been appointed or declared in pursuance of any 

such application— ^ 

(i) the Court which, or the Court of the officer who, appointed or declared 

the guardian or is under this Act deemed to have appointed or declared the guardian • 

or ° ’ 

* 

(ii) in any matter relating to the person of the ward the District Court 

having jurisdiction in the place where the ward for the time being ordinarily resides • 
or ! > 


(c) in respect of any proceeding transferred under S. 4-A, the Court of the 
officer to whom such proceeding has been transferred] : 

(6) Collector means the chief officer in charge of the revenue adminis¬ 

tration of a district, and includes any officer whom the Provincial Government 
by notification in the Official Gazette, may, by name or in virtue of his office’ 
appoint ““ to be a Collector in any local area, or with respect to any class of persons’ 
for all or any of the purposes of this Act : ’ 

(7) “ European British subject ” means an European British subject as 
defined in the Code of Criminal Procedure, 1882, and includes any Christian of 
European descent; and 

(8) “ prescribed ” means prescribed by rules made by the High Court 
under this Act. 


[4-A. (i) The High Court may, by general or special order, empower 



LEG. REF. 

‘ Substituted by Act IV of 1926, S. 3. 

* For appointments of Collectors under this 

sub-section in— 

(1) the Presidency of Bombay, see the Bom. 

R. & O., Vol. 1 . 

(2) the United Provinces of Agra and Oudh, 
Jw U. P, List of Local R. & O., Vol. I. 

The powers of the Local Government under 
this sub-section have been delegated to the 
Commissioner in Sind. Vide Notification No. 
3453 ) dated 17th May, 1899, Bom, Govt. 
Gazette, 1899, Pt. I, p. 686. 

* Inserted by Act IV of 1926, S. 2. 

NOTES. 

Oudh 492 (F.B.). A de facto guardian is a 
guardian within S. 4 (2) and is removed from 
guardianship under S. 7 (2) by the Court’s 
order appointing guardian. 51 I.C. 236=^36 
•M.L.J. 189. A /arto guardian is a‘guardian* 
within the meaning of S. 4 (2) and on his re¬ 
moval or discharge the Court has power under 

S. 41 (3) to require him to deliver any property 
m his possession or control belonging the ward. 
* 93 ® N.L.J. 202 = 1938 N^. 399. Person hold¬ 
ing the property of the minor’s share by virtue 
of a certain alleged will must be deemed to have 
been a .person having the care of the minor’s 
property and therefore within S. 4 (2). 1934 


I- 323. 

Sec. 4 (2) and (3): “Guardian”— Mean- 
iNO.—From the definitions of “guardian” and 
ward as given in S. 4, it appears that the 
word guardian” is of general import and 
includes natural and testamentary guardians 
appointed by Court. 27 A.L.J. 1248=1929 A. 

079—52 A. no, and even de facto guardians. 
5«aIxo36 Bom,L.R. 668=1934 B. 311; 1938 
399 * A charitable society is not a ‘person’ 
within the meaning of S, 4 (2) and it cannot be 
appointed guardian of the property of a minor. 
*930 G. 397=58 C. 15. 

Sec. 4 ( 3 ).—‘Ward’ as defined in S. 4 (3) is 
wide enough to include every minor who has a 
guar<han, even though the guardian may not be 
appointed under the Act. 1935 O.W.N. ioq6 
= *935 Oudh 492 (F.B.), ^ 

Sec, 4 ( 5 ).—Minors who had left before the 
institution of the suit for England and were 
hvmg there, were not “ordinarily resident” in 
the distnct and hence were beyond the jurisdic- 
Uon of the District Court. 38 M. 807=41 T a 

314=27 M.L.J.30 (P.C.). Under the Aci a 
suit inter partes is not the form of procedure nre* 

^ 38 

Sec. 4 ( 5 ) (b) (ii)-“For the time being ordi- 

n^ly resides”—Interpretation. See 40 
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Power to confer juri.sdiction 
on subordinate judicial officers 
and to transfer proceedings 
to such officers. 


of this section. 


any officer exercising original civil jurisdiction sub¬ 
ordinate to a District Court, or authorise the Judge 
of any District Court to empower any such officer 
subordinate to him, to dispose of any proceedings under 
this Act transferred to such officer under the provisions 


(2) The Judge of a District Court may, by order in writing, transfer at 


any stage any proceeding under this Act pending in his Court for disposal to any 
officer subordinate to him empowered under sub-section (i). 

(3) The Judge of a District Court may at any stage transfer to his own 
Court or to any officer subordinate to him empowered under sub-section (i) any 
proceeding under this Act pending in the Court of any other such officer. 

(4) When any proceedings arc transferred under this section in any case 
in which a guardian has been appointed or declared, the Judge of the District 
Court may, by order in writing, declare that the Court of the Judge or officer to 
whom they are transferred shall, for all or any of the purposes of this Act, be deemed 
to be the Court which appointed or declared the guardian.] 


CHAPTER II. 


Appointme.nt and Declaration of Guardians. 


5. (i) Where a minor is an European British sub¬ 

ject, a guardian or guardians of his person or property, 
or both, may be appointed by will or other instrument 
to take effect on the death of the person appointing,— 

by the father of the minor, or 

if the father is dead or incapable of acting, by the mother. 

Where guardians have been appointed under sub-section (i) by both 


Power of Parents to appoint 
in case of European British 
subjects. 

(«) 

{!>) 

(2) 

parents, they shall act jointly. 


6. In the case of a 

Saving of power to appoint 
in other cases. 

the minor is subject. 


minor who is not an European British subject, nothing 
in this Act shall be construed to take away or derogate 
from any power to appoint a guardian of his person 
or property, or both, which is valid by the law to which 


Power of the Court to 
make order as to guardianship. 


7. (i) Where the Court is satisfied that it is 

for the welfare of a minor that an order should be 
made— 


NOTES. 

Sec. 7 : Appointment of Guardian.— 
Under the Act, it is open to a Court to appoint 
a guardian of the properties of a minor even 
though the minor is not entitled to present pos¬ 
session of these properties. 70 I.C. 360=14 
L.W. 706. Such appointment will not interfere, 
with the right of the persons to possession of the 
properties as executor or trustee or otherwise. 70 
I.C. 360. Where owing to disputes between 
rival claimants, there is likelihood of the pro¬ 
perty being lost, a guardian should immediately 
be appointed. 96 EG. 283. Appointment of 
person who has not applied as guardian not 
proper. 107 I.C. 397. An order appointing a 
husband as guardian of his minor wife cannot 
be passed in disregard of the Civil Court s decree 
that he cannot have the custody of her person 
until she attained majority. 2 Lah.L.J. 509. The 
provisions of the Act should not be enforced to 
enable a husband to get possession of his wife 
which he has failed to do by execution of the 
decree obtained by him for restitution of con. 
jugal rights, 57 I.C. 88a (a). Once the powr 


of the Court is invoked, it is its duty as soon M 
any dispute about the guardianship of the 
minor’s property or any allegation of detriment 
to the minor’s interest resulting from such du* 
putc is properly brought to its notice to set right 
the matters in the interests of the minor ana 
appoint a properp peron as his guardi^. 04 
I.C. 433. The conception of a dual guaraianship 
is by itself not repugnant to law and there may 
be cases* where there are more than one 
guardian. The guardianship of ® 
mother does not cease while the minor 
in the possession of anotherperson who has been 
lawfully entrusted with the care and ° 

such minor by the father or mother. 
nothing in law to prevent the 
mother of a minor, who may be his or her law¬ 
ful guardian for the time being, from cntnisti g 
lawfully the care and custody of such minor 
more than one person at a time. 15 017* 

18 Pat.L.T. 535= 1937 Pat. 263. 

Considerations for the Court in 
iNO Guardians. —The law docs not m®*® 
^Dceumbcnt upon the Court to grwtt every 
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[a) appointing a guardian of his person or property, or both, or 


. NOTES. 

cation for guardianship. The welfare of the 
minor is the sole criterion in deciding whether a 
guardian should be appointed or not. 42 I.C. 
191=90 P.L.R. 1917; 19 I-C. 783 = 118 P.L.R. 
1913; 28 I.C. 507. See also 33 I.C. 77= 19 M.L. 
T. 294 (Personal law of the minor should 
also be considered). A person can apply for the 
appointment of another guardian under S. 7, 
though an order of removal under S. 39 is not 
obtained. 104 I.C. 562= 1927 Oudh 516. See 
also 41 P.L.R. 12; 1940 All. 315. Where the 
dispute is as to the validity of the marriage of 
the minor and the matter is not free from diffi¬ 
culty, the Court should refer them to a regular 
suit. 1927 Oudh 516. An order of appoint¬ 
ment of a guardian to a minor can only be 
made on the sole ground of welfare of the 
minor; the Court cannot go against the will 
of the minor especially when he is old enough 
to form an intelligent opinion. 11 I.C. 478= 
196 P.W.R. 1911. It is clear that before making 
an order on an application under sec. 7 the 
Court ought to insist on evidence showing that 
the order is in the best interest of the ward or 
child. It is not competent for the Court to 
make an order in advance, but the Court is 
bound to consider whether the applicant is the 
proper person to have the custody of the child. 
I.L.R. {1941) Bom. 488=43 Bom.L.R. 615= 
1941 Bom. 344. The appointment of a guardian 
of a minor cannot be settled by an agreement 

• between the contesting applicants for guardian¬ 
ship. The Court has to consider the welfare of 
the minors on evidence before it and not to 
pass judgment in accordance with the terms of 
a compromise. It is the duty of the Court to 
consider whether or not the compromise is in the 
interests of the minor. 1940 L. 9=41 P.L.R. 
678, See also 41 Bom.L.R. 625=1939 Bom. 
367. Where it appeared that the appoint¬ 
ment of the elder sister of the minor as his 
guardian would promote his welfare and 
the minor who was aged 14 was also in 
favour of such an appointment. Held, that 
the sister should be appointed guardian of 
the person of the minor in preference to a 
philanthropic body such as the Society for the 
protection of children in India. 58 C. 15= 
1930 C. 397. See also 35 C.W.N. 158=1931 C. 
563. It is not proper for a Court to appoint a 
guardian of a person of a minor who is at least 
over 17 years old, as he comes of age very soon. 
The order of appointment would simply de¬ 
prive him of his right to manage his own 
affairs for three years more. It is not for the 
Courts to moralize on the advantage of keeping 
a youth under tutelage for a longer period than 
the law ordinarily contemplates. 182 I.C. 99® 

; =1939 Lah. 221. See also 27 M.L.J. 30=41 L 
A. 314=38 M. 807 (P.C.). A Court should 
not entertain an application for a guardian to 
be appointed for a minor where the previous 
arrangements are quite satisfactory. loi I.C. 
359. Where there is nothing established 

• against a father except that he and his wife are 
on. bad terms and living apart, he is entitled to 
the custody of his child. 18 L.W. 173=^*924 
M> 45. As to the nature of the father’s right, 

c, C. M.-3S3 


see 83 I.C. 308=1925 L. 250. See also 10 
Mys.L.J. 156 (following 46 A. 706). Immora¬ 
lity of father is not by itself a disqualification. 
10 Mys.L.J. 156; nor change of religion. 41 I. 
C. 571. The fact that he at one time agreed 
to allow the child to remain with the mother 
is immaterial as it is a revocable agreement. 
1925 L. 250. So also leaving child even with 
a mere friend. 96 I.C. 617=1926 A. 687, A 
mother should be left undisturbed as regards 
the guardianship of her minor girl, where there 
is no property to be administered by the 
Court and a statutory guardian is unnecessary. 
84 P.R. 1915=31 I.C. 237. The re-marriage of a 
mother is not a sufficient reason to deprive her 
of the custody of her children. The question in 
cases of guardianship always is whether it is for 
the welfare of the minor to appoint a guardian. 
28 I.C. 507 = 36 P.W.R. 1915. When the 
mother of a minor is managing the affairs of 
her son properly, no guardian need be appoint¬ 
ed. 60 P.W.R. 1913= 19 I.C. 783. A mother 
is in the absence of the father, the proper 
guardian for the person and property of a 
minor, until the contrary is proved. 19 I.C. 
428. As to right of a step-mother for guardian¬ 
ship, see 134 I.C. 596=1931 O. 326. Where 
no charge of waste or mismanagement had been 
proved, the mere desire of the relatives of the 
minor is not a sufficient reason for depriving 
the widowed mother of her recognized claim to 
be the guardian of her minor child’s property. 
68 I.C. 474. The appointment of the minor’s 
paternal aunt as guardian is proper, when it is 
proved that the mother is living in open adul¬ 
tery and has borne children of such connection. 
23 I.C. 938. An uncle should not be preferred 
specially when he is separate and was not on 
good terms with the minor’s father during his 
lifetime. 19 I.C. 428. The fact that one seeks 
the assistance of her relatives in the manage¬ 
ment of the property is not objectionable. 19 
I.C. 428. The Guardians and Wards Act con¬ 
templates only the appointment of an individual 
as guardian. The appointment of a Society or its 
Secretary as such as guardian is invalid. The 
Secretary may however be appointed in his 
individual capacity. 35 C.W.N. 158=1931 C. 
563. See also 58 C. 15=1930 C. 397. It is 
against intention of the Act that any one residing 
ont of British India should be appointed guar¬ 
dian of the person of a minor, as the Court 
cannot exercise its proper control over such a 
guardian. (22 M.L'.J. 68, Foil.) 54 M. 758= 
1931 M. 478=60 M.L.J. 615. See also 1940 
Pesh. 14; 18 Lah. 426=1937 Lah. 797. 

Interference with Legal Rights of 
Guardianship. —A Court can both in equity 
and under the Act interfere with the legal 
rights of guardianship of the parents. 41 I.C. 
571 = 11 S.L.R. 17. The welfare of the 
children should primarily be considered* The 
Court should ascertain what would be for the 
welfare of the minors, whether any of them was 
sufficiently advanced to make an Intelligent 
preference, what means were at the disposal of 
such parents to provide for them in future, and 
whether the father would under altered circum¬ 
stances be able to provide a fit home for his 
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{b) declaring a person to be such a guardian, 
the Court may make an order accordingly. 


NOTES. 

children. 41 I.C. 571. If the father is not 
able to provide a fit home, he should be held 
to be not fit to be the guardian. The provi¬ 
sions of the Act are in no way limited by the 
English paactice. Jinglish decisions cannot be 
considered to have any authority in India when 
dealing with a conflict between Hinduism and 
Islam. Change of religion by itself does not 
necessarily render a father unfit to be the 
guardian of his minor children. 41 I.C. 571. 
Whether the general rule that a child should 
follow the religion of the father could apply 
without qualification to a case where the reli¬ 
gion has been newly adopted by the father and is 
not that in which the child was born or 
reared. 41 I.C. 571. 

Effect of Order. —An order appointing a 
guardian is final (subject to any other order 
passed in appeal) even if it was made under a 
misapprehension of the case. 52 I.C. 831 = 73 
P.R. 1919. Appointment of guardian of 
person and property of a minor under the Act 
means removal of natural guardian. 50 I.C. 
580; 42 I.C. 505 = 6 L.W. 760. When a 
guardian is appointed by Court for minor’s 
property no other person, not even the de facto 
guardian, can legally bind the minor’s estate. 
37 M, 38 = 21 M.L.J. 1077=12 I.C. 568, 

Ancestral Property. —No guardian can be 
appointed in respect of a Hindu minor’s 
undivided ancestral property. 46 I.C. 815 [25 
A, 407 (P.C.), Foil.]. See also 140 I.C. 198 = 
1932 C. 730. But also 59 C. 570=138 I.C. 
739=1932 C. 502 and cases cited therein (High 
Court can appoint such guardian under powers 
conferred by Letters Patent). See also 1933 M. 

W.N. 1293; 36 C.W.N. 769=1932 Cal. 730 
(Guardian can be appointed only when the 
minor who is a member of joint Hindu family 
governed by Mitakshara law is shown to have 
separate property of his own). 

Trust Property. —No guardian in respect of 
trust properties can be appointed under S. 7; 
nor can sanction be granted under S. 29 to sell 
the properties. Such a sale is invalid. 23 M. 

L. J. 267 = 42 I.C. 273. A right to a portion of 
the income of the trust properties docs not vest 
the properties in the beneficiary so as to attract 
the provisions of Ss. 7 and 29 of the Act. 23 

M. L.J. 267. 

Security.— ~A conditional order ‘‘that upon 
petitioner furnishing security he is appointed 
guardian of minor’s property” is ultra vires and 
h2id ab initio. 49 M. 809=1927 M. 36 = 51 M. 
L.J. 726 (F.B.) (30 M.L.J. 508, Foil.; 40 M. 

773 = 37 I.C. 892, Overruled). But see 1930 
L. 497, centra. The practice of issuing suspen¬ 
sory orders of guardianship deprecated. 49 M. 
809. The Act does not require two orders, viz,, 
interim order of approval and a “final order” of 
appointment of the guardian of property nor 
does it postpone the appointment till security 
is furnished. 30 M.L.J. 508=34 I.C. 432. 
But see 1930 L. 497 (F.B.) contra, also 

Notes under S. 10, irifra.] An order appointing 
a person guardian of the property of a minor, 
conditional on his furnishing security, is not void 


ab initio. S. 7 of the Act, which empowers the 
Court to make an order appointing a guardian 
of the person or property of the minor is com. 
prehensive m its terms and does not lay down 
expressly or by necessary implication, that the 
Court cannot impose a condition of this kind 
in cases where it thinks fit to do so. S 31 (a) 

IS not exhaustive as to the powers of the Court 
to demand security. It obviously confers on the 
Court powers which are additional and liot 
exclusive. It deals with the obligations of' a 
guardian of property, who has already been 
appointed as such, and empowers the Court to 
require him to furnish security if and when, 
subsequent to his appointment, it becomes 
necessary to do so. It does not in any 
manner control or qualify S. 7 under which 
the Court has full power to make the ap¬ 
pointment on such terms and subject to such 
conditions as it, in its discrctionj considers 
conducive to the welfare of the minor, 1930 
L. 497 (F.B.). A guardian to the property of 
a minor was appointed on condition of fur¬ 
nishing security in 1902. The guardian furni¬ 
shed security in 1909. Held, that the appoint¬ 
ment of the guardian took effect from 1909. 
1930 L. 497 (F.B.). In case of a conditional 
order of appointment of a guardian, the minor’s 
natural guardian’s acts done in good faith prior 
to the furnishing of security by the guardian 
appointed are valid. 40 M. 775=37 I.C. 892. 
An order of appointment of a guardian of pro¬ 
perty of an infant on condition that he furni¬ 
shes security is an order under S. 7(1) and not 
under S. 34 and is appealable under S. 47 (4). 
24 I.C. 202. See also 49 M. 809. 

Practice and Procedure. —The proceedings 
under S. 7 are summary. 65 I.C. 888=15 S. 
L.R. 175. Section contemplates only a sum¬ 
mary inquiry followed by an order for the 
welfare of the minor. 40 B. 513=351.0. 57 * 
When a minor is to attain majority shortly ,thc 
Courts cannot prolong the age of minority by 
appointing a guardian under S. 7. 38 M. 807. 
= 27 M.L.J. 30 = 41 LA. 314 (RC.). See also 
*939 Lah. 221=41 P.L.R. 542. Ss. 7 and'8 
do not necessarily require that when proceed¬ 
ings have been instituted on a proper applica¬ 
tion, application should be taken from the person 
whom the Court appoints, though certainly in 
practice it is more usual to take one. 73 
256. But see also 117 I.C. 901 ; 1933 L. 220; 
38 C. 226 ; 1931 L. 212. A Court dealing 
with an application under the Act should itot 
dispose of the matter in the absence of the 
applicat by making an order in favour of his 
opponent as though the absent person were a 
defaulter in a civil suit. 19 A.L.J. 489=63 IXI. 
567. In determining whether a person is a 
minor the Court should take an independtot 
view of its own and not adopt a finding in some 
civil suit that that person is a minor. 19^ A.L. 
J. 489 = 63 1.0,567. In an application for the 
appointment of a guardian for the property.oi 
a minor, it must be shown that the minor as 
some property, as without that tere 
foundation for the-application. An enquirv^f 
' such purpose is, no doubt| not meantitp be • 

/ • ' 
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(2) An order under this section shall imply the removal of any guardian 
who has not been appointed by will or other instrument or appointed or declared 
by the Court. 

(3) Where a guardian has been appointed by will or other instrument or 
appointed or declared by the Court, an order under this section appointing of 
declaring another person to be guardian in his stead shall not be made until the 
powers of the guardian appointed or- declared as aforesaid have ceased under the 
provisions of this Act. 


NOTES. 

lengthy and elaborate one, but there must be 
some basis for finding that there is some pro¬ 
perty at all. 1940 Lah. 9=41 P.L.R. 678. 
When an application is made on the footing 
and with the claim that the minor is entitled to 
separate property, the Court should appoint a 
proper person as guardian of his property leav¬ 
ing it to the guardian to institute suits for the 
recovery of the property claimed. 40 B. 513 = 
.35 hC. 16=18 Bom.L.R. 343. 

, JiIala FIDE Application. —Where no guar- 
^^an for the person or property of a minor was 
Jiecessaryj and a master instigated his servant 
]who was the grandfather of the minor to make 
an application for appointing himself as the 
■guardian, so that the minor may be married to 

It was not a bona fide 
Judicial proceeding and orders made thereon 
.were wholly without jurisdiction. 15 C.L. T. 14.2 
= 16 C.W.N. 444. 

Testamentary Guardian~Cl. (3).—Under 

Hindu Law, a man cannot appoint a testamen- 
^ry guardian for his minor nephew. 12 I. 
U. 452=220 P.W.R. 1911. It is only where 
.there is a written will appointing a guardian 
^ testamentary guardian stands in the way 
.of the appointment of a statutory guardian by 
.the Court. 16 L.W. 415=1922 M. 70 (i). See 
,a£Jo 40 M. 672 = 34 I.C. 766=30 M.LJ. 504. 

■ application for the appointment of a 
.guardian of a minor, the Court has jurisdiction 
and IS bound to consider the fact that there is 
.a Will although no probate had been granted in 
respect of the same. 42 C. 953=26 I.G. 972= 

. = 19 G.W.N. 513. Where there is a testamen- 
tary guardian for a minor an order appointing 
aninher person to be his guardian shall not be 
Q® unless the Court h^s ordered under S. 39 

• removal of the testamentary guar- 
jdian. 29 fiom.L.R. 1577. See also 100 I.C. 738= 
.28 P.L.R. 127. If the validity of the will is in 
question, it is discretionary with the Court to 
^defer, decision of guardianship until the question 
of probate has been determined. 29 Bom.L.R. 
i 577 ' (17 B. 560 ; 16 M. 380; 29 B. 832, Ref.). 
.European British subject—Whether mother can 
w preferred to testamentary guardian. 31 G. 

-W.N. 394=101 I.G. 609=1927 G. 389. An 
application by a person, who has been appoint- 
;cd guardian of a minor under a will, to be 
.appointed as a guardian, can be entertained, 
.even though, he has not obtained probate of the 
-Will. It is not incumbent on him to take out 
probate as a condition precedent to his obtain- 
-uig a certificate of guardianship. 1936 A.L.J. 
;331 = I 986 A. 368. 

• Apfointmbnt op ouardian—Discretion— 
Interference in APPEAL.-rWherc a guardian 
.for a minor is appointed by a single Judge in ex- 

;.<?( bis . d.Upretiqn,, though^. an appeal is 


competent from his order, the fact that the 
making of the order is a matter of discretion is a 
good ground for refusing to exercise the appel¬ 
late jmisdiction, unless the appellant succeeds in 
establishing a strong case, such as would justify 
interference in appeal. (71 I.C. 824 and 21 M. 
LJ. I, Rel. on.) 14 Lah. 804=1933 L. 881. 

Appointment of Guardian—Residing out 
OF Jurisdiction.— There is nothing in the 
Guardians and Wards Act which debars a Court 
from appointing a guardian who is not residing 
within the jurisdiction of the Court to which an 
application is made. Under S. 7 a Court will 
appoint a guardian whenever it is satisfied, that 
It is for the welface of the minor that an order 
should be made. S. 39. GI. (k) does not imply 
that a person applying for appointment must be 
residing within the jurisdicUon of the Court to 
which the application is made. What Cl. (h) 
means is that in certain cases, ceasing to live 
within the jurisdiction of the Court which made 
the order of appointment may be ground for the 
removal of the guardian from his office and no 
more. The only duty cast on the Court under 
the Act is to appoint the best person to act as 
guardian regardless of his place of residence; 

1933 A.L.J. 1333=1933 A. 780=56 A. 20. . 

Interlocutory order—Refusal op applica¬ 
tion TO be appointed Guardian—Appeal._ 

An interlocutory order passed at an intermedi¬ 
ate stage of the proceedings refusing the appli¬ 
cation of a party to be appointed guardian of a 
minor s property, as being unfit, the proceed- 
ings being kept pending, is not a final order 
within the purview of S. 7 (i) or S. 47 (a), so 
as to be appealable. 38 G.W.N. 1083. See also 

1934 L- 323. 

Secs. 7 and 8 : Third Party—Application 
FOR appointment of guardian—Minor's right 
TO FUND disputed—Procedure.— -Where a person 
With whom a certain fund was deposited on 
behalf of a minor filed an application to Court 
under S. 7 to appoint a guardian for the minor in 
respect of the said fund and the Court decided 
in the face of opposition that the minor’s natural 
father should be appointed guardian with-direc- 
tion for deposit of the amount in a Bank, tbe 
interest alone being payable to the guardian 
Held, that original petition would be deemed to 
be under S. 8 (b) of the Act and the Court had 
power to appoint a guardian in spite of the 
denial of the minor’s right to the fund, add that 
the Court could order the investment of the 
amount in dispute but that it acted Wrongly m 
directing payment of interest to the guardian 
while the mmor’s title to the fund was m disnnt/ 

1934 M. 496=66 M.L.J.310: , “ Wf- 

S6CS* 7 3nd 12 -—t-A Hindu father has die 
absolute right of appointing by will the giiardi^ 

of his minor child, and the will so f£^ ^ 

. appqmtatent-. of the guardiw is_,e5|rS 
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Persons entitled to apply 8 . An order shall not be made under the last 

for order. foregoing section except on the application of— 

[a) the person desirous of being, or claiming to be, the guardian of the 
minor, or 

any relative or friend of the minor, or 

(c) the Collector of the district or other local area within which the minor 
ordinarily resides or in which he has property, or 

[d) the Collector having authority with respect to the class to which the 
minor belongs. 


(i) If the application is with respect to the guardianship of the person 

of the minor, it shall be made to the District Court 
having jurisdiction in the place where the minor 


to entertain application. 


ordinarily resides. 


NOTES. 

speaks from the date of the testator’s death. 
And when there is a testamentary cuardian, the 
Court has no power to appoint another person 
as the guardian or to give another person 
the custody of the minor child, unless it be 
temporary custody under S. 12 of the Guardians 
and Wards Act, until the testamentary guardian 
is removed from his office. In such a case the 
fact that the will remains unprobated and that 
there is a contest as to its validity may be a 
ground for the Court passing an order for the 
temporary custody of the minor child, but the 
Court cannot say that it will refuse to take 
notice of the will and pass an order for the 
custody of the minor in favour of a person other 
than the testamentary guardian I.L.R. (1938) 

Mad. 757 = 47 L.W. 47 o=(i 938 ) * M.L.J. 422. 

Sees. 7 and 17 .—In a contest, regarding 
guardianship of the person of a minor girl, aged 
about three years, between her mother 
(having custody) who has remarried 
and the minor’s paternal grandfather the 
primary question for decision is whether it is 
necessary for the welfare of the minor for the 
guardian of the person to be appointed at all. 
The pcr.‘-on, who has her interests most at heart 
is the mother, and, in view of the age of the 
minor, it would not be for her welfare to be 
taken away from her mother and handed over to 
her paternal grandfather. The mere fact that 
the mother had agreed to hand over the child 
to her paternal grandfather on being allowed to 
remarry makes no difference as the welfare of 
the minor is the overriding consideration. 160 
I.C. 1013=1936 Pesh 63. . . 

Secs. 7 and 19 .—An application by a Hindu 
father for an order appointing him guardian of 
the person of his minor son does not lie, because 
S. 19 prohibits the Court making such appoint¬ 
ment. Moreover, an order under S. 7 is not 
necessary. A Hindu father is the lawful guar¬ 
dian of his minor children, and a declaration 
by a Court cannot increase his powers in that 

respect. 13 59 *^* *937 Bon** 9 ®* 

Secs. 7 and 39 .—A Court which has jurisdic¬ 
tion under the Guardians and Wards ^ Act can 
remove a guardian as well as appoint him. 
Where in the first instance an ex parte order of 
appointment is made, it can, when the matter 
comes up for final orders, be set aside by the 

same Courh 189 I.G. 823=194® All, 3 i 5 ' 

8.—A Court has no power to make an 


order appointing a guardian of minors except 
on a substantial application, 38 C. 226=15 
C.W.N. 676=10 I.C. 334. See also 131 I.CJ. 
296^193* L.212; 1933 L. Q2o: 73 I.C. 256. 
The mere fact that the mother of a minor is a 
pardanashin lady is no obstacle to her being 
appointed guardian of the minor son. 38 C. 
226. An application by a cousin of two minor 
girls for his appointment as their guardian was 
objected to by another who alleged that the 
girls were his illegitimate children by the wife 
of another man. Held^ that the objector had no 
legal or moral right to claim to be the guardian 
of the minors and that the cousin should be 
appointed guardian. (29 A. 210, Dist.) 10 0 . 
W.N. 635=1933 O. 312. A first cousin, once 
removed, of a minor comes within the terms of 
S. 8 {b) and is, therefore, entitled to make an 
application for the appointment of a guardian. 
I.L.R. (1939) 2 Cal. 440=185 I.C. 8O0. The 
jurisdiction of the District Court is limited by 
S. 9 to infants ordinarily resident within the 
district and minors who have left India montlu 
prior to the proceedings are not ordinarily resi¬ 
dent in the district. 38 M. 807=41 LA. 3 * 4 ” 
27 M.L.J, 30 (P.C.), Failure to serve notice 
under S. ii, if fatal. i8 C.W.N. 160=16 I.C. 
900. The appointment of Official Receiver as 
guardian of the minor’s property without any 
application by him is contrary to the provisions 
of S. 8 of the Act and therefore invalid. 1 17 
I.C. 901. But see also 73 I.C. 256; 1933 L. 
220. Where the name of a third party WM 
suggested by the counsel for the objector and 
consented to by the counsel for the petitioner 
and the Court accordingly appointed him as a 
guardian, the fact that there was no proper 
application under S. 10 by the third party W 
be appointed as guardian docs not invalidate tro 
appointment. (1928 L. 458, Dist.) 34 P.L.R. 
* 7^*933 L. 220. See also 1491.0. 708=1934 
A, 849. , , 

Secs. 8 and 25 .—Illegitimate minor girl aged 
seven years—Mother living with another 
mour—Girl in possession of putative father 
Appointment of guardian—Duty of Court 

Considerations. 1936 S. 63=163 I.C. 19*; 

Sec. 9 .—.\ccording to the Act, the apphcM 
for guardianship of minor must be 
within the jurisdiction of the Court to w^ch the 
application is made. 36 A. 280=24 59 * 

It is not necessary that the applicant for 
dianship of the person of a minor should rtiKR 


The Guardians and Wards Act (VIII of 1890). 


2821 


S: 10] 


(2) If the application is with respect to the guardianship of the property 
of the minor, it may be made either to the District Court having jurisdiction in 
the place where the minor ordinarily resides or to a District Court having juris¬ 
diction in a place where he has property. 

(3) If an application with respect to the guardianship of the property of 
a minor is made to a District Court other than that having jurisdiction in the 
place where the minor ordinarily resides, the Court may return the application 
if in its opinion the application would be disposed of more justly or conveniently 
by any other District Court having jurisdiction. 


10. (i) If the application is not made by the Collector, it shall be by petition 

„ /. 1. . signed and verified in manner prescribed by the 

rorm ot application. z-r j r m n j r • • j 

Code of Civil Procedure for the signing and veri¬ 
fication of a plaint, and stating, so far as can be ascertained,— 


NOTES. 

in the district in which the application is made. 
(36 A. 280, Diss. From). i8 Lah. 426=39 P.L. 
R. 640= 1937 Lah, 797. Residence is a matter 
of fact, not of presumption. 34 Bom.L.R. 1293 
= 1932 B. 592. The fact that a minor is found 
actually residing at a place at the time the app¬ 
lication under the Act is made does not deter¬ 
mine the jurisdiction. It must be proved where 
the minor ordinarily resides, as required by S. 9 
(i). The mere fact that the minors were taken 
to a place when the mother went to visit that 
place would not make that place the place of 
ordinary residence of the minors, I.L.R. (1940) 
All. 269=1940 A.L.J. 238=1940 All. 329. A 
mother of minor children, who was living in 
Ferozepore District filed an application in that 
district for guardianship of her children. The 
minors were vsrith the father who Was living in 
Rohtak district. The father obtained their 
custody as a result of a compromise with the 
mother in a criminal case. The elder child was 
born in Rohtak district and the younger in 
^rozepore. Held^ that in the circumstances 
minoi^ must be taken to ordinarily reside in 
Rohtak district and that, therefore, the Feroze- 
Pore Court had no jurisdiction to hear the 
application. 40 P.L.R. 7*^^- Where a girl- 
wife for the most part resided with her parents 
in one district and only occasionally with her 
husband who was a resident of another district, 
It is the Court in the former district that has 
junsdiction to entertain an application for 
appointment of a guardian for the girl. 34 
Bom.L.R. 1293=1932 B. 592. A mofussil Court 
other than the District Court has no jurisdictioa 
to entertain proceedings by a father for the 
custody of his minor child. A suit will not lie 
for the purpose in the Civil Court. 42 M. 647= 
37 93=53 I.C. 399 (F.B.). A District 

Court, the jurisdiction of which is, as defined 
under the Guardians and Wards Act, has no 
inherent powers as are not expressly conferred 
upon it by the Act. i2rI.C. 168=1930 S. 43. 
A suit by a father for custody of his child is 
maintainable especially as no remedy exists 
under the Guardians and Wards Act. 44 I.C. 
753=10 Bur.L.T. 186. See also 29 I.C. 768=8 
Bur.L.T. 128; 157 I.C. 941. But see 38 M. 
807 (P.C.); 42 M. 647=37 M.L.J. 93. 

Secs. 9 (1) and 25. —In order to give the 
Court jurisdiction for purposes of appointment 
oif guardian under S. 9 (i) and for purposes of 

passing order under S, 25 , the minor roust be 


ordinarily resident within the local limits of the 
Court’s jurisdiction. 39 Bom.L.R. 103=1937 
B. I58=LL.R. (1937) Bom. 348. 

Sec. 9 (3). —The words “ordinarily resides** 
mean more than a temporary residence even 
though the period of such temporary residence 
may be considerable. 53 P.L.R. 1902. See also 
38 M. 807=24 I.C. 290 (P.C.); 1932 B. 592 = 
34 Bom L.R. 1293. In determining the juris¬ 
diction of the Court the question of domicile is 
relevant for fixing the ordinary residence of the 
minor. 34 B. 121=4 I-C. 262. See also 8 Bur. 
L.T. 73 = 29 I.C. 890. 

Sec. 10. —Where the name of a third party 
was suggested by the counsel for the objector 
and consented to by the counsel for the petition¬ 
er and the Court accordingly appointed him as 
a guardian, the fact that there was no proper 
application under S. 10 by the third party to be 
appointed as guardian does not invalidate the 
appointment. 34 P.L.R. 17=1933 L. 220. A 
suit inter partes is not the form of procedure pres¬ 
cribed by S. 10 for proceedings touching the 
guardianship of infants. See 38 M. 807 (P.C.), 
Illness of a child in the custody of the adoptive 
father is no reason to make over the child to 
the natural father. 1923 L. 376. Application 
stating age and date of birth of minor is no evi¬ 
dence to prove age of minor. 4 I.C, 744. As to 
a conditional order of appointment of guardian 
and the effect of such order, see 1930 M. 19 and 
cases referred to therein. On this section, see 
also 15 C.W.N. 457=7 I.C. 702; 49 M. 809; 
1930 L. 497 and other cases cited under S. 7, 
supra ;6 I.C. 645=74 P.L.R. 1910; 3 A.L J. 81; 
26 A. 594; 1905 A.W.N. 104. 

Jurisdiction and Procedure. —Though a 
Judge is not authorised by law to appoint a 
guardian in the absence of an application for 
such appointment, once an application is filed 
under S. 10 of the Act, the jurisdiction of the 
Judge comes into play, and it is open to him 
as a result of the enquiry, to appoint a person 
other than the applicant as guardian, provided 
such person has intimated his willingness to act 
as guardian. No doubt it would be more in 
conformity with law that such willingness is 
communicated to the Court in the form of an 
application in accordance with S. 10. But the 
absence of such application by the appointee 
is no bar to the jurisdiction of the Court to 
appoint him. 1934 A.L.J. 652 = 1934 A. 

See also 144 173=1933 L. 220. 

Secs. 10, 11 and 17 ; Scope—Appointuzkt 
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(a) the name, sex, religion, date of birth and ordinary residence of tli*» 

minor ; * 

(b) where the minor is a female, whether she is married, and if so the 

name and age of her husband ; ’V™ 

(c) the nature, situation and approximate value of the property if anv of 

the minor ; y* 

{d) the name and residence of the person having the custody or possession 
of the person or property of the minor ; 

(e) what near relations the minor has, and where they reside ; 

(/) whether a guardian of the person or property, or both, of the minor 
has been appointed by any person entitled or claiming to be entitled by the law 
to which the minor is subject to make such an appointment ; 

ig) whether an application has at any time been made to the Court or to 
any other Court with respect to the guardianship of the person or property, or 
both, of the minor, and, if so, when, to what Court and with what result ; 

(k) whether the application is for the appointment or declaration of a 
guardian of the person of the minor, or of his property, or of both ; 

(/) where the application is to appoint a guardian, the qualifications of th,e 
proposed guardian ; 

(1) where the application is to declare a person to be guardian, the grounds 

pn which that person claims ; ' 

. (k) the causes which have led to the making of the application ; and 

(/) such other particulars, if any, as may be prescribed or as the nature 
of the application renders it necessary to state. 

(2) If the application is made by the Collector, it shall be by letter addressed 
to the Court and forwarded by post or in such other manner as may be found 

convenient, and shall state as far as possible the particulars mentioned in sub¬ 
section (1). 

(3) The application must be accompanied by a declaration of the willingr 

ness of the proposed guardian to act and the declaration must be signed by him 
and attested by at least two witnesses. ' 

II. (i) If the Court is satisfied that there is ground for proceeding on the 
. „ , , . . ^ application, it shall fix a day for the hearing thereof^ 

appfic^tio^n.^ ■ ^ niission of cause notice of the application and of the date 

fixed for the hearing— ' 

[a) to be served in the manner directed in the Code of Civil Procedure 
on— . . . 

' ‘ (i) the parents of the minor if they are residing in British India, 

/ ■ (^0, the person, if any, named in the petition or letter as having the custody 

c^'possession of the person or property of tlie minor, 

, (iii) the person proposed in the application or letter to be appointed or. 
declared guardian, unless that person is himself the applicant, and 


NOTES. 

% 

OP -NON-APPLICANT—-JURISDICTION, —The absencc 

of an application by the person appointed as 
guardian is not*a ground which invalidates his 
appointment. Once an application is made in 
accordance with the provisions ofS. 10 of the 
Act for the appointment of a guardian for a 
minor, and notices sent to the interested per¬ 
sons.under S. II and such persons avail them¬ 
selves of the opportunity and appear in Court 
and adduce evidence in the enquiry the Court 
can appoint as guardian any person which it 
thinks best in accordance with S. 17 of the Act. 
In the absence of a definite provision in the 
Act that the Court has no jurisdiction to ap- 
poiht a person who has not applied under 
^ ..10, the objection on that ground is at best 


. I 

a technical one and cannot be given effect to. 
1934 A.LJ. 652= 1934 A. 849. 

Sec. 11 : Object and scope of.— The object 
of S. II is to give an opportunity to all the 
persons interested in the minor of being beam 
before an order appointing a guardian is passed. 
1934 A.L.J. 652=1934 A. 849. 

Appeal.—A person who is not made a party 
in an application under S. 10 but to whom 
notice ought to have been given under S. n. 
(fl) as a person interested in the result of the- 
application, cannot under S 47 (fl) nie an. 
appeal from the order passed on the applica¬ 
tion. 27 I.C. 121 = 18 O.C. 65. 

Evidence. —In an application for appointm.ent 
of guardian, Court should give applicant an 


• I 
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(iv) any other person to whom, in the opinion of the Court, special notice 
of the application should be given ; and 

(b) to be posted on some conspicuous part of the court-house, and of the 
residence of the minor, and otherwise published in such manner as the Court, 
subject to any rules made by the High Court under this Act, thinks fit. 

(2) The Provincial Government may, by general or special order, ^ require 
that, when any part of the property described in a petition under section 10, sub¬ 
section (i), is land of which a Court of Wards could assume the superintendence, 
the Court shall also cause a notice as aforesaid to be served on the Collector in 
whose district the minor ordinarily resides, and on every Collector in whose district 
any portion of the land is situate, and the Collector may cause the notice to be 
published in any manner he deems fit. 

4 

(3) charge shall be made by the Court or the Collector for the service 
or publication of any notice served or published under sub-section (2). 

12. (i) The Court may direct that the person, if any, having the custody 

- ^ . . t minor shall produce him or cause him to be 

iory°order*°for%oductioro’f at Such place and time and before such 

minor and interim protettion Person as it appoints, and may make such order for the 
of person and property, temporary custody and protection of the person or 

property of the minor as it thinks proper. 


LEG. REF. 

^ For instance of such order, see Ben. Stat. 
R. & O., Vol. II; U. P. List of Local R. & 
Or, Vol. I. 

NOTES. 

opportunity to let in evidence regarding his 
allegations. 1926 L. 716=107 LC. 606. 

Second Application. —Where a person’s 
application to be appointed as guardian of a 
ttiinor is rejected and there is no appeal from 
that order a subsequent application for the 
same purpose by the same person is not com¬ 
petent. 1923 N.- 36. 

Sec. 12 .—Si 12 by reason of the wording 
used as well as by reason of its location in the 
Statute only applies during the pendency of 
guardianship proceedings. After guardian is 
appointed, Ss. 24 and 25 do apply. 119 I.C. 
423=1929 L. 487. Under S. 12 (i) the Court 
has the power to pass interim orders for the 
protection of the person or property of a minor, 
^us it can pass an order by way of injunction 
for the protection of a female minor against an 
unsuitable marriage. Such an order should issue 
under O. 39, R. 2 (i) read with S. 141, C.P. 
Code, and disobedience of the same is punisha¬ 
ble under sub-R. (3) of O. 39, R. 2. 28 N.L.R. 
332* Where during the pendency of an appli¬ 
cation for being appointed guardian of the per¬ 
son and property of a minor, the petitioner appli¬ 
ed for the appointment of a receiver to sell 
^rtain articles bdonging to the minor and to 
apply the sale proceeds towards the payment of 
debts due from the minor’s estate and the Court 
ordered the same, heldf that the order appoint- 
nig a receiver was not ultra vires of S. 12 of the 
Act. 34'C.W.N. 192=1930 C. 384. The re¬ 
cognised pnnciple is that a father is not only 
the natural guardian but has an inalienable 
rtght to the custody of his minor son unless 
there are • overwhelming circumstances to the 
contrary. 49 A. 332 = 101 I.C. 529 = 1927 A. 
453* Court’s power to put minor in possession 


of guardians. 37 A. 515 = 29 LC. 416. See 
S. 25, infra. High Court has power to make 
interlocutor)' orders issuing injunction to stop 
the_ marriage of minors, for the protection of 
their persons and property. 86 I.C. 226; 88 I. 
C. 576=1925 L. 375. District Judge has no 
power to direct any party to proceedings to 
deposit in Court any sum due to minor—juris¬ 
diction. 241.0.518 = 12 A.L.J. 789. See also 
II I.C. 554. On an application under S. 12, 
the Court has power to direct payment of the 
minor’s money into Court or to appoint a 
receiver of his property. 36 B. 20= ii I.C. 
^ 54=*3 Bom.L.R. 487. See also 116 I.C. 642 = 
1929 N. liq; 1924 A. 682; 90 I.C. 611 = 1925 
L. 489. Order so appointing receiver is one 
under C. P. Code, O. 40, R. i and not undey 
this section: 36 B. 20. Minor claiming as 
adopted son—Widow denying adoption, in 
possession of property—No jurisdiction in Court 
to order widow to file inventory of deceased’s 
property and to furnish security. See 3 S.L.R. 
52 = 2 LC. 369. An order of a Court rejecting 
an application by a guardian for the custody of 
a minor, on the ground that the proper course 
was to bring a civil suit, is not appealable, but 
can be revised. 13 P.R. 1897. Thcrustodyof 
the Munsif under an order of the Court for 
the temporary custody and protection of minor’s 
property is the custody of the Court, and is not 
contrary to S. 12 (3). ^ 10 P.R. 1898. From 
the date of order appointing guarilian of the 
minor, the latter becomes a ward of the Court, 
and the Court could and should take action and 
assist the guardian. 37 A. 515=29 I.C' 416,' 
The person appointed to take temporary posses^ 
sion of the property of the minor under S. 12" 
is the person who should be held responsible for 
making enquiries and deciding whether prinur 
fane the property concerned belongs to thc- 

minor or to some other person lavin? claith ’ 
thereto. 1941 A.M.L.J. 53. - - 

Practice and Progedih^.—tq7 t o * 

^5. ' 
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(2) If the minor is a female who ought not to be compelled to appear in 
public, the direction under sub-section (i) for her production shall require her 
to be produced in accordance w ith the customs and manners of the country. 

(3) Nothing in this section shall authorise— 

(fl) the Court to place a famale minor in the temporary custody of a person 
claiming to be her guardian on the ground of his being her husband, unless she is 
already in his custody wdth the consent of her parents, if any, or 

(^) any person to whom the temporary custody and protection of the 
property of a minor is entrusted to dispossess otherwise than by due course of law 
any person in possession of any of the property. 

13. On the day fixed for the hearing of the application, or as soon afterwards 

as may be, the Court shall hear such evidence as may 
of before adduced in support of or in opposition to the 

14. (i) If proceedings for the appointment or declaration of a guardian 

of a minor are taken in more Courts than one, each 
j of those Courts shall, on being appraised of the pro-' 

* ^ ceedings in the other Court or Cotfrts, stay the proceeds 

ings before itself. 

(2) If the Courts are both or all subordinate to the same High Court, they 
shall report the case to the High Court, and the High Court shall determine in 
which of the Courts the proceedings with respect to the appointment or declaration 
of a guardian of the minor shall be had. 

(3) other case in which proceedings are stayed under sub? 

section (i), the Courts shall report the case to, and be guided by such orders as 
they may receive from, their respective Provincial Governments.] 


LEG. REF. 

Substituted by A.O., 1937. 

NOTES. 

86c8« 12 and 25 : Applicability—Application 

BY appointed guardian FOR CUSTODY OF MINOR. 

—The Court can entertain an application by a 
guardian appointed by it for the custody of the 
minor under the provisions of Ss. 12 and 25. 
So long as the custody of a minor is not actually 
made over to the guardian appointed by Court, 
the proceeding for the appointment of the 
^ardian docs not terminate and the applica¬ 
bility of S. 12 is not barred. There is another 
way of looking at the matter, A minor who is 
not delivered to the guardian, after he has been 
appointed by a competent Court, can be treated 
as having left or been removed from the custody 
of the guardian under S. 25 (i) of the Act. 
I.L.R. (1938) L. 3.‘8;=i 930 Lah. 313. 
The Court has jurisdiction to entertain an 
application by a guardian appointed by it for 
the custody of the minor although the minor 
has been removed out of its jurisdiction. To 
place a restricted meaning on the words ‘‘for 
the time being ordinarily resides” in S. 4 (5) 
(b) (ii) so as to interpret them to mean where 
the minor actually is at the time of tlic appli¬ 
cation would be tantamount to rendering nuga¬ 
tory all the provisions of the Act and to making 
the law helpless against the machinations of 
recalcitrant persons who do not propose to part 
with the minor in favour of the appointed 
guardian. I.L.R. ( 193 ^) bah. 3*^” * 93 ° bah. 

^'iecs. 12 and 43 and C.P. Code, O. 39; 


DiSTINCI ION IN THE POWERS EXERCISABLE UNDER. 
—There is a difference between a Court issuing 
an injunction under O. 39, C. P. Code and a 
Court exercising similar powen und<r the 
Guardians and Wards Act in the interests of the 
minor. Ss. 12 and 43 of the latter Act enable 
the Court to pass orders suo molu unlike O. 5Q, 
R. 2, C, P. Code and it can suo motu deal with 
disobedience of its orders. 189 I.C. 813=194® 
N.L.J, 157=1940 Nag. 203. 

Sec. 13.—I'hc procedure under S. 13 i* not 
intended to be summary. 44 bC. 978= * 34 ^' 
W.R. 1917; 105 I.C. 616. See also 83 bC. 320 
= 1925 N, 233; 89 I.C. 865; 26 P. L.R. 164; 

1926 L. 117. An order made without proper 
inquiry is bad and ought to be set aside. 15 
I.C. 195 = 71 P.W.R. 1912. See also 63 P.L. 
R. 1917 = 44 I.C. 976. On this section, seealsa 
23 B. 698; 15 I.C. 195; 27 I.C. 121: 4 bC. 603; 
17 B. 560. Ss. 13 and 17 arc wide enough to 
cover an enquiry into any of the matters which 
can legitimately form the subject of opposition to 
the grant of a certificate of guardianship to a 
particular individual. 27 I.C. 121 = 18 O.C. 60. 
See also 105 I.C. 616. Whether preliminary 
enquiry as to whether the minor is possessed of 
property is not necessary before action is 
under the section, Jeeqq I.C. 222= 1927^0. do. 
Sec. 14 ( 2 ): Residence of minor not 

minable —Jurisdiction of. —Where the 
ordinarily resided cannot be found out as^th 

parties claim that the minors resided with them, 

the matter should be heard by the Court wher^ 

it is alleged the minors have property- *934 

b. 208 . 
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15. (i) If the law to which the minor is subject admits of his having two or 

more joint guardians of his person or property, dr 
Appointment or declaration the Court may, if it thinks fit, appoint or declare 

of several guardians. them 

(2) On the death of a father, being^an European British subject, who hasi 
by will or other instrument to take effect on his death, appointed a guardian of 
his minor child, the Court may appoint the mother to be guardian of the child 
jointly with the guardian appointed by the father. 

(3) On the death of a mother being an European British subject, who 
during the incapacity of'the father of her minor child has, by will or other instru¬ 
ment to take effect on her death, appointed a guardian of the child, the Court 
may, if the father becomes capable of acting, appoint him to be sole guardian 
of the child or guardian of the child jointly with the guardian appointed by the 
mother, as it thinks fit. 

(4) Separate guardians may be appointed or declared of the person and 

of the property of a minor. ^ 1 

(5) If a minor has several properties, the Court may, if it thinks fit, appoint 
or declare a separate guardian for any one or more of the properties. 

I 0 '' ' 

16. If the Court appoints or declares a guardian for any property situate 

■ ^ beyond the local limits of its jurisdiction, the Court 

r ^Appointment or declaration having jurisdiction in the place where the property 

ot guardian for property be- . •in j S r j r 

yond jurisdiction of the Court, Situate shall, on production of a certified copy of 

the order appointing or declaring the guardian, accept 
him as duly appointed or declared and give effect to the order. 

i 

• 17* (0 I^ appointing or declaring the guardian of a minor, the Court shall, 

: _ subject to the pi^ovisions of this section, be guided by 

.Matters to be considered consistently with the law to which the minor is 

by the Court in appointing , . * ^. . . . ^ 

guvdian. subject, appears in the circumstances to be for the 

welfare of the minor. , . 




NOTES. 

• SftC. 15 .—A Hindu mother who remarries 
loses her natural-right to be a preferential 
guardian of the person of her minor children. 
§he can however be appointed guardian by 
tht Court. 48 I.C. 75. There is nothing in 
the Hindu Law which prevents the Court from 
appointing more persons than one as guardian 
of the person of a minor. 48 LC. 75. See also 
1927 c. 389—101 I.C, 609. The Court, when 
it appoints a person as the guardian of a minor’s 
person,' should put the person appointed as 
guardian in a position to support the minor. 
1930 A. 255 (2). Where property is not large 
^d the Court has appointed separate guardians 
of persons of the minors, and die appointment 
of as many guardians of property as that of 
persons would lead to waste, property may be 
left in the hands of one of such guardians, 
1930 A. 255 (2). 

Sec. 15 ( 2 ).—Among European British 

subjects whether mother can be preferred to 
testamentary guardian, 31 C.W.N. 394=101 
I.C. 609=1927 C. 389. As to appointment of 
jpint guardians, see ibid.; 48 I.C. 75. 

Sec. l6.-^Where a person had been ap¬ 
pointed under the Act as guardian of the pro¬ 
perty and person of a minor, he becomes tjie 
guardian of the. property of the minor, in 
whichever district or districts the property may 
situated. - iThc effect of' the appointment is 
ho becomes^ the-certificated guardian for all 
until' he is^ discharged agd jcamipt^lay 


aside his status as such and pose as a natural 
guardian. 2 A.L.J. 460. The section is directory^ 
and does not in any way affect or prejudice the- 
status of a certificated guardian when appointed) 
generally over the property of a minor. 2 A.L.J.. 
460. Under sec. 3 z minor, of whose person on 
property a guardian has been appointed by any: 
Court of justice,shall be deemed to have attaineeb 
his majority when he has completed' his age of; 
21 years and not before. Such a minor can be. 
major in one district and a minor in anothcr.7 
2 A.L.J. 460. Decree for the specific- «per*,. 
formance of a contract of sale made by u>; 
guardian of minor’s property should not be- 
decreed except on proof of certain benefit to, 
minor. 45 I.C. 192. ' ; 

Sec. 17 [See also Notes under sec. ‘ 7]:4 
Scope of Section. —^The words of sec. 19 so- 
far from being subject to the provisions oL 
ICC. 17 expressly override them. I9 N.L,R. 45= 
1923 N. 199 (38 M, 807, Foil). See also 47r 
I.C. 817=12 S.L.R. 14; 32 Bom.L.R, 386=7 
1930 B. 239=54 B. 560; 54 A. 128=137 I-G.' 
219=^ *932 A. 215 ; 1942 O.W.N. (B.R.) 22, ; ; 

Jurisdiction. —When an application is madcr 
for the appointment of a guardian for a minor: 
and notices are issued to all persons interested 
in the minor, all the interested parties have f 
an opportunity of putting their case before th^ 
Court, and actually appear before the Court; 
and adduce all the evidence that they have,: tfie - 
Court, has jurisdiction under-sec. 17 to appoint' 
such peison it :tJ;iinfec3hou|4::tc 
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(2) In considering what will be for the welfare of the minor, the r.. . 

minor, the character 

capacity of the proposed guardian and his nearness of kin to the minor the w" W 

if any, of a deceased parent, and any existing or previous relations of the DronA?e!i 
guardian with the minor or his property. ^ ^posea 



NOTES. 

T^e fact that the person so appointed has not 
himself filed an application under sec. 10 of the 
Act does not deprive the Court of its jurisdic¬ 
tion to appoint him. 149 I.C. 708= 19*^4 A.L.J. 
652—1934 A. 849. See also 1934 L. 208. 

Considerations for the Court—Persons 

ENTITLED TO BE GuARDiANs.—Thc Welfare of 
the minor is the paramount consideration in an 
application for the appointment of a guardian 
for the person of a minor though the rights of 
guardianship under the minor’s personal law 
must also be considered, but the qualification 
or otherwise of the pronosed guardian is only 
secondary to that of the minor’s welfare. 22 
M.L.T. 68=13 hC. 16. See also 13 I.C. 453 = 
22 M.L.J. 247; A P. 109=1925 P, 444: 
13 C.L.J. 735. When a minor eirl is living 
and has been living with her mother’s sister, ever 
since her mother’s death when she was an infant 
and now when she is of marriageable age, it is 
not in the interests of the minor that her custody 
should be given to her father. 170 I.C. 592 = 
1937^ Lah. 481. tinder the Act a Court in 
appointing a guardian or declaring a guardian 
of the minor is guided first bv the provisions 
of sec. 17 of the Act and secondly by what 
appears to he the welfare of the minor consis¬ 
tently with the law to which the minor is 
subject. Bv placing the provi.sions of thc section 
above the law to which the minor is subject, 
the Act makes it open to the Court to consider 
other matters as well as the personal law even 
if they are opposed to that law. Thus, the 
Court may consider the opinion of thc minor, 
whatever it may be, if he be old enough to 
form an intelligent preference: and in consider¬ 
ing what is for the welfare of thc minor the 
Court must have regard to his age, sex and 
religion and any existing or previous relations 
of thc proposed guardian with thc minor or his 
property. 7 O.W.N. 950=19300. 47*. See 
also 1936 Pesh. 207; 162 I.C. 632 = 1036 R. 63. 
Matters to be considered by the Court in 
appointing a guardian under this section, 
the legal right to be appointed a guardian, thc 
preference of the minors, and the existing 
previous relationship arc very minor considera¬ 
tions as compared with the main question, what 
order would be for the welfare of the minor. 

9 Bom.L.R. 923 = 32 B. 50. The interest, well¬ 
being and happiness of the minor ought to be the 
main and paramount consideration for thc Court 
in selecting the guardian of thc person of a 
minor. 9 Bom.L.R. 923 = 32 B. 50. See also 
13 O.C. 140=6 I.C. 1001; 192 P.L.R. 1913=19 
I.C. 609; 33 A. 222 = 8 I.C. 785; 26 I.C. 300 ; 
1936 Pesh, 207. Consistently with the welfare of 
the minor the Court should also have regard to 
the wishes of the deceased parents of thc minor 
and also to thc minor’s wishes when he is of 
years of discretion. 25 I.C. itq=i 8 C.W.N. 
noB (32 B. 3p’ 29 A; 210, Foil.) Thc Guar¬ 
dians and Wards Act does not permit thc Court 


to subordinate the law to which the minor n 

subject to the considerations of what Tu be 

for the minor s welfare. 1938 A L T 082-io.n 

All. .5 = I.L.R. (.p8) All.'g' 63 .''-Wj„®alTj??f 
the minor can be disregarded if the minor’s 
welfare leaves no alternative. 28 O C 172 b::' 
85 LG. 624=1925 O. 623. Selcc'tion bf 
guardian cannot be referred to arbitration 

M2 I.C. 451. A boy aged 14 years and a girl 

aged 16 years, are old enough to form an in¬ 
telligent preference; such preference is strongly 
entitled to consideration under sec. 17 (3). 

N.L.R. 35 = 32 I.C. 977. As to consulting thc 
wish ol the minor, see also 134 .I.C. 59$^ 

193* O- 326. Being litigious is in itself no 
disqualification for guardianship. 87 1.0.903= 

*925 L). 398. Thc circumstances that tht 
mother of the minor girl has been forced to 
leave thc house of the person claiming guardian¬ 
ship, that there has been litigation between therri, 
that the person claiming guardianship is the 
legal heir of the minor girl and that the minor 
girl wishes to remain wdth the person who helped 
her mother and for whom she has life-long 
affection, make it desirable that girl should 
remain in the custody of the person with 
whom she has so long stayed. 1929 A, 857. 
Sec. 19 precludes from appointing any one 
other than thc father of the minor as guar¬ 
dian of the minor unless the minor's father is 
found to be unfit to he guardian of the minor's 
person. 19 N.L.R. 45=1923 N. 199. But see 
also I.C. 308=1925 L. 250; 1925 O. 282; 
87 I.C. 1024=1925 O. 421; 86 I.C, 957^ 
1925 M. 1085. The sister of the minor applied 
to be appointed guardian of his person .and 
property. The minor who was aged 14 opposed 
this and it appeared that, after her appoint¬ 
ment, the minor attempted to commit suicide.* 
It did not, however, appear that his conduct 
was due to ill-treatment by thc sister. Therb 
being no other relatives the Court revoked the 
order of appointment and directed the Society 
for Protection of Children in India to visit the 
boy at his sister’s house. The Society, howeverj 
was not appointed guardians. Heldy (i) that 
it was necessary to have a guardian appointed 
for the person of the minor; (2) that under Ihc 
circumstances of the case the sister was the 
only proper person to be appainted guardian, 
the Society being authorised at the same time 
to visit the boy and look after his interests in 
consultation with the guardian. 58 C. 15^ 
1930 C. 397. The District Court is justified in 
superseding a guardian who docs not furnish 
security within the fixed time. 192 P.L.R.^ 
* 9 * 3 = *9 LC. 609. Discretion under the 
section is very wide—No interference by IBgK 
Court. 13O.C. io3=M I.C. 340. If it thinks 
it would be injurious to thc minor to pve 
effect to the father’s wishes it can interfere even" 
in his lifetime. 22 M.L.J. 247=13 45 ^‘ 

Father marrying a second wife—Not 

ground of disqualification. 28 MiL.J. 44 ®"'^ 

. / I 
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I.G. 4. On the death of Hindu adoptive father, 
whether natural father or remote adoptive rela¬ 
tions should be preferred, w 4 P. 109=1925 P. 
444. See also 15 C.W.N. 558; 7 I.C. 234. 
Simple illiteracy is no disqualification for the 
appointment of a mother as guardian of her 
sons, 33 I.C, 918=20 C.W.N. 663. The fact 
that the mother of a Muhammadan minor is 
divorced is no ground to refuse guardianship if 
she is of good character. 89 I.C. 865. Under 
the Mahomedan Law, a mother is disqualified 
from guardianship of her minor daughter where 
she re-marries a man who is not related to the 
minor within prohibited degrees. S. 17 does 
pot interfere with this rule and in such a case 
the paternal grandfather of the minor can be 
appointed guardian of the person and property 
of the minor. 138 I.C. 148=1932 L. 493. 
Shia minor girl married to Sunni—Girl repudi¬ 
ating marriage on attaining majority—Husband, 
whether a fit person to be appointed guardian. 
See 95 I.C. 271 ; 1926 O. 521. The mere fact 
of unchastity is not enough to deprive a mother 
of her rights of guardianship. 74 I.C. 53= 1923 

N. 305, Re-marriage of a minor's mother is no 
disqualification. 40 I.C. 107=32 P.W.R. I 9 * 7 * 
See also 26 P, L.R. 251. Right of guardianship 
r—Competition between outcasted mother and 
paternal grandfather in caste—Hindu Law. See 
2 A.L.J. 663=28 A. 233;.U.B.R. (1892-1896), 
Vol. II, 418. The mere fact that an applicant 
is a pardanashin lady is po ground for rejecting 
her claim to be appointed guardian of the pro¬ 
perty of a minor. 1922 N. 232; 15 C.W.N. 
676. Paternal uncle, see 43 I.C. 849; Paternal 
aunt, €7 P.L.R, 1914. Step-mother, j?? 134 
I.C. 596=1931 O. 326; 18 C.W.N. 163=16 

I. 0. 900=17 C.L.J, 405. Husband who failed 
to get restitution is not a good guardian. 67 

J. C. 882 = 3 Lah.L.J. 293. That the first wife 
was Hot properly treated, is not a ground for 
presuming that the children will not be pro¬ 
perly looked after. 39 M. 473=28 M.L,J, 442, 
The legislature advisedly draws a distinction 
between the legal rights of husband and parents 
on the one side and those of the other near 
relations on the other. 39 M. 473. See also 86 
I‘G, 957= 1925 M. 1085. Where the applicant 
was a distant relation of the husband of a 
childless widow .who was living happily with 
her father, held, that the father of the minor 
widow was her proper guardian. 7 A.L.J. 
1149=8 I.C. 785. (16 C. 5841 R.) The pre¬ 
sumptive heir to the property of a minor is not 
a suitable person to be appointed guardian of 
his person, as such a person stands to gain by 
the minor’s death, 44 M.L.J, 62=1923 M. 
359 - The - desirability of having a very near 
relation like the elder sister appointed guardian 
of the property of a minor should not be over-, 
looked, where no adverse interest is for the 
present apparent or is made out by evidence, 
before die Court. In such a case the furnishing 
of security to the satisfaction of the Court 
Would be ample protection of the minor’s 
interest. 58 C, 15=1930 C. 397. Muham¬ 
madan Law—Guardianship for marriage. 38 
I.C. 787=25 C.L.J. 551. Where a male child 
has been.born and rbrought up in the faith of 
hjs father, be sbould:.npt be;handed' oyer, tp^ hit 


mother who has left that faith and has thereby 
stepped outside the family in which she wals 
married, with the certainty that the boy will be 
induced to leave the religion of his father for 
the new religion of the mother. W’here a minor 
aged 6 years, who has been brought up in thp 
Shiah religion of his father till the latter died 
was claimed by the mother, who had since' 
become converted to Christianity, as her ward. 
Heldf that in spite of the personal law, the. 
Court could refuse the application of the mother 
for the custody of the child and place him under 
the protection of his paternal gtandfather; 7 

O.W.N. 950=1930 Oudh 471. A female 
relation of a Mahomedan minor who has under^ 
the Mahomedan Law a preferential right to 
the custody of the minor, can be appointed 
guardian of the person of the minor under S. i 7 : 
if the welfare of the minor would be better, 
served thereby, although she has married a 
person who is not related to the minor in the 
prohibited degrees. Under the section, thc^ 
welfare of the minor is the primary consideta-' 
tion and even a stranger may be appointed a 
guardian in preference to a relation if the 
Court considers that the welfare of the minor; 
demands it. The section, no doubt,, also> 
enjoins that the Court should, wherever possible,, 
make an appointment which is inconsistent with 
the personal law to which the minor is subject;- 
and that when the personal law definitely for? 
bids the appointment of a certain person as-, 
guardian, such person should not be appointed,; 

I.L.R. (1941) I Cal. 419=45 C.W.N. 515* - i 

Competition between husband and father. 
OP MINOR WIFE. —The language of the section^ 
obviously implies that when any of, the three, 
contingencies mentioned in the sub-clauses exist;, 
there is no authority in the Court to appoint; 
or declare a guardian of the person of the 
minor at all; that is to say, the jurisdiction of 
the Court conferred upon it by S. 17 to appoints 
or declare a guardian is ousted where the case, 
is covered by S. 19. The section means not; 
only that in the presence of the husband .ot< 
the father no one else should be given prefer-j 
ence, when either of them is fit to be appoinf; 
ted the guardian, but on its language it- ,evem 
ousts the jurisdiction of the Court altogetiieft 
and prevents it from appointing even.-the- 
husband or the father as the guardian when bodii 
of them are not unfit to be the guardian. Th^, 
legislature did not intend to settle thc -compicti?; 
tion that may arise under the personal, law. 
governing the minor between the husband and' 
the father of the minor. 54 A. 128=137. LCi- 
219=1932 A. 215.- Immorality is not decisive tpi 
show that he is not fit to be guardian. XO; 
Mys.L.J. 156, following 46 A. 706. 

Religion of Minor. —A child in India must,.! 
under ordinary circumstances, be presumed to; 
have his father’s religion and his corres¬ 
ponding civil and social status, and it is thcr^; 
fore ordinarily the, duty of a guardian to' 
train his infant Ward in such religion. 22 I.-, 

O. 897=46 P.W.R. 1916 [ii W.R. 77 (P.G.>i 
foil.] Effect of change of religion bn right; 
of guardianship, see . iSy P.L.R. jgoi; 60' 

P. R. 1901. See also- 13 O.C. 140=6 I.C. looi.j 
The father, of an infant is prima facie cnlitledjtor' 
say. in. wKat religion his. ^nt. child should be; 
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(3) If the minor is old enough to form an intelligent preference the Court 

may consider that preference. ’ 

(4) As between parents who are European British subjects adversely claiming 
the guardianship of the person, neither parent is entitled to it as of right, but other 
things being equal, if the minor is a male of tender years or a female,’the minor 
should be given to the mother, and if the minor is a male of an age to require 
education and preparation for labour and business, then to the father. ^ 

(5) The Court shall not appoint or declare any person to be a guardian 
against his will. 

18. Where a Collector is appointed or declared by the Court in virtue of 

his office to be guardian of the person or property, 
Appointment or declaration or both, of a minor, the Order appointing or declarini? 
of Collector in virtue of office, him shall be deemed to authorize and require the 

person for the time being holding the office to act as 
guardian of the minor with respect to his person or property, or both, as the case 
may be. 

Guardian not to be appoint- 19. Nothing in this Chapter shall authorise the 

cases^ t-ertain Court to appoint or declare a guardian of the property 

' _ of a minor whose property is under the superintendence 


NOTES. 

brought up, but, at the same time in a proper 
case when the father has abdicated his 

right) there is undoubted jurisdiction in the 
Court to disregard those wishes. 25 C. 881—2 
C.W.N. 379. See aho 22 M.L. J. 247=:= j‘i M.L. 
T. 53. The scope of the enactment is merely to 
remove legislative prohibition, to confer express¬ 
ly a certain jurisdiction and to define exactly 
the position of those, who avail themselves of or 
arc brought under, the Act, leaving persons to 
whom any existing rules of law apply, un¬ 
affected. 4 C. 929=4 C.L.R. 247 (E.B.). The 
Act contains no provisions enabling the Court 
to act of its own motion. (Ibid.) 

Mahomedan father — Appointmfnt as 
GUARDIAN—Difference in religion.— An ap¬ 
plication for being appointed as guardian of his 
child by a Mahomedan father should be decided 
in the discretion of the Cfiurt after due consi¬ 
deration of the matters set out in S. 17. The 
child being a child of a Mahomedan marriage, 
the Mahomedan Law on the subject should 
receive due consideration at the hand of the 
Court, but the Mahomedan law need not 
necessarily govern the application. Where a 
Mahomedan divorces his Buddhist wife with a 
three months* old female child who is brought 
up in her mother’s religion for nine years after¬ 
wards, the mother having married a Buddhist, it 
is in the interests of the child that the mother 
should remain the guardian. The facts that the 
father is comparatively more well to do and 
able to maintain and educate the child and had 
given maintenance to the child who had never 
seen him do not override the considiration of 
the minor’s interests. 145 I.C. 843= 1933 R. 201. 

Muhammadan mother. —Where the mother 
of the minors, who were Mahomedans and of 
the age of 11,9 and 8, was not of good cha¬ 
racter and had married a Hindu Jat, held^ it is 
in the interest of the minors to be brought up 
in the religion of their Mahomedan father and 
that the children were not so young that they 
cannot be separated from the mother. 149 I.C. 
973 (C = 1934. 287. Where the mother of 

two Mahomedan girls, Bve and a half and two 


and a half years of age, did not appear to be 0^ 
good character and had married a Hindu. Held, 
the mother was not a proper person to have 
custody of (he minors, but the girl of two and 
a half years was too young to be separated from 
her mother. 151 1,6.322 (j) = i934 L. 291. 

CtrARDIAN OF INFANT IN AN UNDIVIDED HiNDU 

Family. —The High Court can, in the exercise 
of its inherent’jurisdiction under Cl. 17 of the 
Letters Patent (and apart from the Guardians 
and Wards Act, i8go), appoint a guardian of 
an infant coparcener in an undivided Mitak- 
shara family. 590.570=138 LC. 739-1932 
C. 502. 

Secs. 17 and 25 * Child of tender years— 
Right to custody—Consideration for Court. 
—In proceedings for custody of a minor child 
under the Act the paramount consideration is the 
interest of the child rather than the rights of the 
parents. In the case of a child of tender yean, 
the natural mother of the child is the proper 
person to have the custody of the child, though 
the father is the natural guardian of her child. 
It is impossible to find an adequate substitute 
for the mother for ’the custody of a child of 
tender years, and in the absence of any evi¬ 
dence to show that she is not a proper person 
to have the custody of the child, she must be 
given custody of the child in preference to the 
father. LL.R. (1941) Bom. 455 = 43 Bom.L.R. 
79=1941 Bom. 103. If a willingly and with 
understanding embraces the Mahomedan religion, the 
fact that siic was under 18 years of age would 
not invalidate the conversion and make her 
subsequent marriage void, if all the necessary 
formalities at the conversion and the subsequent 
nikah had been faithfully observed, because a 
minor girl above 15 years, i.e., the age of mino¬ 
rity under the MVihomedan Law, can be validly 
converted to the Mahomedan religion if m 
addition to a mere repetition of the words of 
faith she has understood their meaning. The 
Court is not concerned to inquire into the 
motive or sincerity of religious belief or obser¬ 
vance. 186 LC. 183=1939 Sind 311. 

Sec. 19 .—[ 5 'fe eilso notes under S. 7 
S. 17, S. 19 recognizes the natural ngh 


« 


20] The Guardians and Wards Act (VIII of 1890). 

of a Court of Wards, or to appoint and declare a guardian of the person— 

(a) of a minor who is a married female and whose husband is not, in the 
opinion of the Court, unfit to be guardian of her person, or 

{b) subject to the provisions of this Act with respect to European British 
subjects, of a minor whose father is living and is not, in the opinion of the Court, 
unfit to be guardian of the person of the minor, or 

(c) of a minor whose property is under the superintendence of a Court of 
Wards competent to appoint a guardian of the person of the minor. 

CHAPTER III. 

Duties, Rights and Liabilities of Guardians. 

General. 

20. (i) A guardian stands in a fiduciary relation to his ward, and, save as 

provided by the will or other instrument, if any, by 
Fiduciary relation of guar- ^hjch he was appointed, or by this Act, he must not 
lan 0 war . make any profit out of his office. 

NOTES. guardian, an order declaring the husband 

of the father and is controlled by S. 17 accord- guardian under S. 19 (a) of the Act is not com¬ 
ing to which the paramount consideration is the petent. The proper course for the husband 
welfare of the minor. 47 I.C. 817=12 S.L.R. would be to apply for custody of his minor wife 
14. But see 23 L.W. 213=1925 M. 1085, under S. 25 of the Act. (24 Bom.L.R. 779 and 
which lays down that the prohibition contained 41 I.A. 314, Ref. to.j 32 Bom.L.R. 386=1930 
in this section applies also to a husband or B. 239. Appointment of a person as manager of 
father. S. 19 does not make a father the an infant's properties does not create the relation- 
^ardian of the person of a minor girl, when he ship of guardian and ward. 35 C.W.N. 850= 
is not already the natural guardian under the 53 C.L.J. 589, 

personal law applicable to the minor. The Act Secs. 19 and 25 —As long as the father of the 
is not intended to interfere with the personal minor is alive and is not proved to be unfit to 
law of minors. 1935 L. 25. See also 13 R. 590. be guardian of the minor, the Court cannot 
S. 19 is no bar to an application by the father make an order appointing him or anybody else 
under S. 25. 1940 A.L.J. 238=I.L.R. (1940) All. as guardian. But it can order the person who 
269=1940 All. 329. See also 24 Bom.L.R. 779= has custody of the minor to hand the minor to 
1922 B. 405. Father being a natural guardian, the custody of the father. The proper procedure 
he cannot be appointed or declared guardian for the father is to apply under S. 25 and not 
under this section. See 83 I.C. 308=1925 L. to ask for declaration under S. 19, 158 I.C. 91 1 
250: 1925 O. 282; 87 I.C. 1024=1925 O. 421; =1935 A.L.J. 1016=1935 A. 838. See also 13 

86 I.C. 957=1925 M. 1085. But see also 86 R. 590; 1940 All. 329. S. 19 bars an applica- 

I. 0.640=21 L.W. 244=1925 M. 398=48 M.L. tion by the maternal grandmother of Maho- 

J. 179. During the natural guardian’s life, a medan minor girls against their father for the 
Court cannot appoint another guardian unless appointment of a fit and proper person as their 
in its opinion, the natural guardian is unfit. 38 guardian and for custody of the minor girls un- 

M. 807=41 I.A. 314=27 M.L.J. 30=18 G.W. less the father is shown to be unfit. Though 

N. 1089 (P.C.). Seealso 2 L.W. 531 = 29 I.C. the maternal grandmother under the Maho- 

740; 5 U.B.R. (1892-1896) Vol. 11 , 413 (415); medan Law is entitled to the custody of minor 
32 S.L.R. 215. “Father” in S. 19 {b) means girls who have not attained puberty, failing their 
father of a child born in wedlock. 36 I.C. 646 mother, in preference to the father, the latter is 
=8 L.B.R, 415. A Hindu father’s conversion their legal guardian, and S. 25 cannot apply so 
does not operate to deprive him of the guardian- as to entitle the maternal grandmother to the 
ship of his children by reason of Act XXI of custody of the minor girls in the absence of 
1850. 47 I.C. 817=12 S.L.R. 14. The mere proof that the minors had ever been iri the 
fact that the father has changed his religion docs custody of the grandmother and had left or been 
not amount to unfitness within the meaning of removed from such custody. There can be no 
S. 19. Where the father is alive and able to question in such a case of the Court arriving at 
provide for the welfare of his children, no the conclusion that “it will be for the welfare of 
guardian can be appointed. 138 I.C. 685= the wards to return to the custody” of the 
'932 L. 385. Guardianship of illegitimate child grandmother. 54 L-W. 395=1941 Mad. 944= 
—Adoption by Mahomedan. See U.B.R. 1892- (1941) 2 M.L.J. 548. 

1896, Vol. II, 415. Court, if can delegate duty Sec. 20 .—Guardian dealing with ward’s 
of enquiry as to fitness, 21 O.C. 194=48!. money—Investment—Duty to account for pro- 
C. 60. Minor girl—Husband not a proper fits—Breach of trust. 54 I.C. 926=157 
guardian before puberty. 43 I.C. 849. i'w aiyo 7 19 * 9 * * 

S.L.R. 199=24 I.C. 944. VV^ere the applica- Secs. 20 and 27 : AppucABiLirrY.—All guar- 
don is to appoint a guardian of the person of a dians whether appointed by vwll, instrument or 
minor who is a married female and it has been Court, are governed by Ss. 20 and 27 ef the Act 
found that husband is not unfit to be her * 1940 O.W.N. 995=*940^»D..468,i i ... , * 
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(2) The fiduciary relation of a guardian to his ward extends to and affects 
purchases by the guardian of the property of the ward, and by the ward of the 
property of the guardian, immediately or soon after the ward has ceased to be 
a minor, and generally all transactions between them while the influence of the 
guardian still lasts or is recent. 

> 

21. A minor is incompetent to act as guax'dian of any minor except his own 

wife or child or, where he is the managing member 
Capacity of minors to act undivided Hindu family, the wife or child of 

as guar lans. another minor member of that family. 

22. (i) A guardian appointed or declared by the Court shall be entitled to 

Remuneration of guardian. allowance, if any, as the Court thinks fit for his 

care and pains m the execution of his duties. 

(2) When an officer of the Government, as such officer, is so appointed 
or declared to be guardian, such fees shall be paid to the Government out of the 
property of the ward as tlie Provincial Government, by generaP or special order, 
directs. 


23 * 


Control 

guardian. 


A Collector appointed or declared by the Court to be guardian of the 
of Collector as property, or both, of a minor shall, in all 


matters connected with the guardianship of his ward, 
be subject to the control of the Provincial Goverm 
in6nt, or of such authority as that Government, by notification ^ in the Official 
-Gazette, appoints in this behalf. 

Guardian 0/ the Person. 

* 24. A guardian of the person of a ward is charged with the custody of th? 

ward and must look to his support, health and educa^ 
Duties of guardian of the ^Jon, and such other matters as the law to which the 

ward is subject requires. 


person 


LEG. REF. 

'For instance of such order, see Beng. Stat. 
R. and O., Vol. II. 

*For notifications appointing authorities to 
whose control Collectors appointed under the 
Act shall be subject, in— 

(i) Bengal, see Beng. Stat. R. & O., Vol. 
II ; (2) Bombay, see Bom. R. & O. Vol. I ; 
(3) U. P. of Agra and Oudh, see U. P. and 
Oudh List of Local R. & O., Vol. I; (4) 
Punjab, see Notification No. 632, dated 28th 
June, 1901, in Punjab Gazette^ Pt* I, p- 

756. 

NOTES. 

See. 21.-A minor step-mother is compe¬ 
tent to act as guardian of the person of her 
infant step-son. 18 C.W.N. 160=16 I.G. 900 = 
17 C.L.J. 405. (5 Bom.L.R. 542: 3 2, 

Rel.) 

Sec. 22.—See 2 ^ B. 95=1 Bom.L.R. 547; 
1925 O. 260. 

Sec. 22,See 3 C.L.J. 165. 

Case-Law. —Power of Collector appointed as 
guardian to sell minor’s property. See 96 I.C. 
17=28 Bom.L.R. 628. 

Sec. 24: Religion.— The father of an in- 
- fant is prima facie entitled to say in what reli- 
' gion his child should be brought up. 22 M.L. 

• J- 247; 25 G. 881. But where the Court thinks 
it would be injurious to the child’s interest, it 
will interfere. 22 M.L.J. 247 * Where the 
parents arc not of the same religion, the mother 
.-after the death of the father should bring up 
the child in its father’s religion. 22 MX.J, 247. 


See fl/jo 41 I.C. 571. The Court may restraiq 
a marriage if it is unsuitable even though thp 
guardian has given his consent. 10 I.C. 136, 
See also 98 P.R. 1914=27 I.C. 381. A ward of 
Court cannot marry without tlie consent of the 
Court. 42 C. 351. See also 32 B. 52; 57 LG. 
851; 39 M. 473. On this section, see also 8 C. 
W.N. 37; 36 M. 39=13 LG. 251 = 22 M.L.J. 
*93; (* 9*0 2 M.W.N. 519. A« to what are 

material considerations in sanctioning an appli¬ 
cation for the marriage of a minor girl, see 1938 
A.L.J. 1188=1933 A. 480. District Judge is 
competent to sanction the marriage of a inmor 
girl under the guardianship of one appointed 
by the Court with a particular bridegroom. 52 
I.C. 998. Where the Court sanctioned the 
marriage of a minor boy aged 12 to a girl 
aged 10 and the grounds alleged were Aat the 
boy who was himself very rich was .likely to 
get a very rich father-in-law, that the boy WM 
grown up and desired his marriage and it WM 
also said that because the Sarada Act which 
would take effect soon was likely to postpone 
the marriage for a long time, it was 
have the marriage celebrated, so that the boy 
might avoid the temptations of a dissolute life* 
Heldy that the welfare of the minor ww 
the only test in such a case ^and that 
the grounds set out would not be a justification 
for sanctioning the marriage of such a young 
boy. Hddy ahOy that it was not the.province 
of the Judge to set at naught the pnnapje 
underlying the Sarda Act or to teach othen 

tpfl^putit. 1930 M.W.N, 57* . . 




iPfiE GtJARDiANS AND WaEDS AcT (Vllt OF 1890 ). 


2831 


25. (i) If a ward leaves or is removed from the custody of a guardian of 

. r j- , person, the Court, if it is of opinion that it will be 

of ward^ ^ welfare of the ward to return to the custody 

' ru of his guardian, may make an order for his return, and 

-for the purpose of enforcing the order may cause the ward to be arrested and to 
“be delivered into the custody of the guardian. 

- , (2) For the purpose of arresting the ward, the Court may exercise the power 

conferred on a Magistrate of the first class by section 100 of the Code of Criminal 
Procedure, 1882.^ 


, LEG. REF. dian is the father of the child. 1929 M. 81. 

^ See ncfW Act V o 1898. Before the Court can pass an order for the 

arrest and delivery of a minor girl to her 
.i NOTES. husband, the guardian, the Court has first to 

: Revision.— Order not warranted by Act — be satisfied that it is for the welfare of the ware! 
.Revision lies. See ^6 M. 39. See also 34 P.L. to return to her guardian. The Court cannqt 
R* 333 - assume that it is for her welfare to so return, 

Sec. 25 . —[See Notes under Secs. 17 and and if the order is passed without the Court 
^19, supra,] The only remedy of a guardian deciding that question, the order will be set 
.seeking the restoration of the custody of his aside. 43 L.W. 650= 1936 556=71 M.L.J. 

mnor ward is by way of an application under 39b. There is no legal prohibition against the 
S. 25 of this Act. A separate suit is not appointment of a person as a guardian who is 
”7^^ purpose. 9 R. 569. See not residing within the jurisdiction of th'e 

fl«o68 M.L.J. 662. Quaere^ whether S. 25 was Court or the making of an order under S. 25 
intended to apply to the case of a person who »n favour of such a person, though naturally 
has not been declared or appointed a guardian the Courts would as an ordinary rule be rclu- 

• under the provisions of the Act. 132 I.C. 636 ctant to make such an order 39 Bom L R 
=35 C.W.N. 158=1931 C. 563. An applica- 103=1937 B. 158=I.L.R. (1937) Bom. 348. * * 

r uon under S. 25 must be made to the Court Father—Rights of.— The father has an in- 

j.where the minor ordinarily resides. 118 I.C. alienable right to the custody of his children 
4^5 (i)—1929 R* 129 (i). The refusal by a and he cannot be deprived of it except for 

person to deliver back the child to its natural strong reasons. 41 P.L.R. 841 = iqoq Lah^'^Q. 

guardian when asked to do so by the latter The father, as the natural guardian, has the 
. ainounts in effect to a removal from his custody legal right to the custody of his child and the 

- and he can, therefore, apply under S. 25 of the Court will not interfere with his right except 

Act. 1929 M. 81. See also 54 A. 128=1932 A. when the safety or the welfare of the child 

WM ^-2151 158 I.C. 581 = 1935 O. requires such interference. The Court will be 

\p9b-1935 O. 492 (F.B.). (Application perfectly JustiHed in imposing limits upon the 
, oy Muhammadan father for custody of his minor lathers right of custody, if the exercise of such 
I girl.) Where it appeared that the father had rights will materially interfere with the health 
. been tned of serious charges in relation to his and happiness of the minor. 74 C.L. T. iq6. 

• treatment of his children and though he had An immoral father has not the same right to 
been acquitted of criminal prosecution, his the custody of his children as a moral man. 

condiict was otherwise reprehensible. Held, (1924 A. 622, not appr.) 1929 M. 81. See also 
Wat he was disentitled from claiming custody 120 I.C. 747. Although according to Hindu 
» 01 tne mmor children who were residing in a Law a father is the natural guardian of his 

■ convent. 132 I.C. 636=35 C.W.N. 158=1931 children during their minority and has, there- 
; t.-- 5 p 3 - See also 1935 A. 838. Matters to be fore a paramount right to the custody of his 
'.considered in passing order under the section, children, yet eacu case must depend upon its 

- oee 107 I.C. 759. The father has a right to own circumstances and the right of the father 
: ^tody of a minor child. 47 A. 706; 18 L. is liable to be defeated where it is shown that 

,.*73=1924 M. 45. But as to conflict of it is better in the interests of the minor and 
1925 O. 282; 1925 O. 2575 83 I.C. for its welfare that it should remain where it 

• 308=1925 L. 250; 86 I.C. 957=1925 M. 1085; IS. If a minor girl has for many years from a 
r Ob I.C. 640=1925 M. 398. The decision of tender age lived with grandparents or other 

the question whether it would be for the welfare near relatives and has been well cared for and 
' of the child to return to the custody of its during that time the minor’s father has shown 
\guardian depends entirely on the circumstances a lack of interest in. the minor these are 
of each case. When the guardian of the person circumstances of very great importance and 
.^of a ward applies for the custody of the ward, bear both upon the question of the interests 

• he is only asking the Court to help him to welfare of the minor and on the bf 

L.discharge the <luty cast on him by law with the petiuon by the father for the custody nfijis 
v.reference to his ward and it is for those, who minor girl. 41L.W. 190=1935 M.W.N. 

. 'Oppose such an application to make out that 1935 195. A Hindu father is ' the natural 

f .the Welfare of the ward will be better served guardian of his children during their nunoritv 
by-its being kept out of the custody of its and has/oaV a paramount right to thwr 

■ guudian and retained in the custody of the . custody, and must be given such custody unless 

' ' whom the application is made. ..he is unfit or there, are other circum«tnr.;*A. 

.iTWj.onHsjj, especially heavy yrhen the .guar- - But,the. welfare, of. the,^liaqr fhild hi, yqry 
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(3) The residence of a ward apinst the will of his guardian with a per 
son who is not his guardian does not of itself terminate the guardianship, ^ 


NOTES. 

important matter for consideration and the 
interests and welfare of the minor arc some¬ 
times even paramount to the rights of the 
father. A minor girl about one year old was, 
on her mother’s death, taken to live with her 
maternal uncles with the consent of her 
father who took a second wife and had by 
her four children. She remained with her 
uncles ever since until she was 13 years of 
age and was fondly brought up and well-cared 
for by her uncles and grandmother. The father 
did not show the slightest interest in her wel¬ 
fare till then, but suddenly applied for her cus¬ 
tody under S. 23 of the Act. The minor girl 
showed her pref^crence clearly in favour of 
remaining W’ith her uncles, and it also appear¬ 
ed that the petition made by the father was 
not bona fide but but of spite and grudge against 
the maternal uncles. Held, that the minor girl 
of years was capable of forming a good opinion on 
the matter and that the interests and welfare of 
the minor demanded that she should remain 
where she was and the father’s petition should 
be refused. 41 L.VV, 400=1035 M. 363 = 68 
M.L.J. 213. See also 50 L.VV. 520=1939 Mad. 
611 = (1939) 2 M.L.J. 515. The father is the 
natural guardian of his minor child and has a 
right to claim custody of the child, but such 
right can be defeated if the Court thinks it 
better in the minor’s interests to leave him in 
another’s custody. In determining the minor’s 
welfare, the question whether the application 
for custody is bona fide or not should be con¬ 
sidered. If it is not bona fide, that is a reason 
for not disturbing the existing custody. The 
Court may in that connection take into account 
the failure on the part of the father to take 
sieps over a long period to get custody of the 
minor. Another consideration is whether he is 
a fit person for the minor to be returned to. 
The fact that the father ill-treated the minor's mother 
and was about to marry a second wife will also 
count against him, especially when his applica¬ 
tion is belated, made after the lapse of a long 
time. 158 I.C. 99“ 1935 M. 568. See also 1939 
Mad. 6 ii = (i 939) 2 M.L.J. 515. A minor, 
provided he or she is old enough to understand 
the nature of his or her acts, though under 18 
years of age, is able in spite of the father’s 
power of general control over his or her educa¬ 
tion, religious and otherwise, to change his or 
her religion. But in this, as in all other matters 
under the Guardians and Wards Act, the Court 
in deciding who shall have the custody of the 
minor will consider first the welfare and interest 
of the minor and in so doing the Court can 
set aside her own preferences in her own inter¬ 
est and for her good. Further, a father does 
not lose the right of custody of his minor child 
if he becomes converted to another religion or 
if his child becomes so converted. 1939 
Sind 311; 39Bom.L.R. 103= 1937 B. 158 ; 41 
L.W. 789 = 68 M.L.J. 662. Where a District 
Judge appointed the father guardian of the 
property of a ward and directed the respondent 
to restore the child to her father, remarking that 
po order as regards the guardianship of her per¬ 


son was necessary. Held, that the conditional 
order of appointment as guardian of the pro¬ 
perty IS of no effect. The District Judge was 
not correct in saying that no order as regards 
the guardianship of the person was “necessary”, 
1930 M. 19. On this section, see also 27 I G* 
257 ; 13 A.L.J. 742 ; 29 I.C. 768 ; 28 I.C. 597 
— 17 Bom.L.R. 332. Though, according to the 
Muhammadan Law, the mother is the guardian of 
her minor son below 7 years of age, and so an 
application by the father for the custody of a 
child aged less than 7 at the time of the applica¬ 
tion would be incompetent, nevertheless, if 
during the course of the proceedings, the infant 
has attained 7 years of age, it is open to the 
father to continue the application. The only 
remedy of a father for the custody of his minor 
son is by an application under S. 25. The 
words “removed from his custody” should re¬ 
ceive a liberal construction as including removal 
from constructive custody. A refusal to deliver 
a minor to his natural guardian when asked to 
do so by the latter amounts in effect to removal 
from his custody. 124 I.C. 381 ; 25 A.L.J. 585 
(rights of Mahomedan father and mother 
over minor child). Natural father of a child 
consented to the mother retaining the child 
during its infancy. The mother separated from 
the father before birth of the child and lived 
with another man as his wife. On her death 
the natural father applied for the custody of 
the child. The natural father was a man of 
good character. Held, that he was entitled to 
apply for and obtain the custody in preference 
to the other man with whom the mother lived 
as wife after separation from the natural father 
and that the child must be deemed to have been 
in his custody at the time of its birth. (39 M. 
608 ; 49 A. 332, Ref.; 40 B. 600, Diss. from.) 
12 R. 161 = 149 I.C. 1045=1934 R. 49 (i). 
Petitioner who lived with hts wife and minor 
child in the house of his father-in-law for nearly 
two years and thereafter lived apart called upon 
the wife to come with the child and live with 
him but the latter refused. The petitioner hav¬ 
ing applied under S. 25 of the Act for custody 
of his minor child, held, that the father as the 
natural guardian of his minor child was entitled 
to apply under S. 25, that the minor must be 
deemed to be in the constructive custody of the 
petitioner and that the refusal of the wife to go 
and live with him with the child was in law a 
removal of the child from the custody of the 
petitioner. Held, further, that an application 
under S. 25, and not a suit was the proper 
remedy of the petitioner. 151 I.C. 1037=35 
Bom.L.R. 668=1934 B. 311. The Word 
‘custody’ in S. 25 includes both actual and 
constructive custody. 39 M. 608=30 M.L.J. 
21 ; 25 A.L.J. 585 ; 58 B. 724=36 Bom.L.R. 
668=1934 311* Even where the minor hw 

never been in the custody of the guardian, tn 
order to make the Act workable, a fiction rm^ 
be imported into S. 25, whereby it is deemw 
that the child has been constructively in the 
guardian’s custody and has left it. i93<> * 9 ’ 

About mother’s right to custody, set 50 I.C. 24a 

= 24 G.W.N. 711 ; 31 G.L,J. 365=57 
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See also 1931 A.L.J. 333 (minor alleged to be 
member of joint Hindu family). But where she 
by her conduct precludes herself from demand- 
ng the custody, see i M.L.J. 347 ; 23 C. 290. 
Where immoral conduct is proved against her she 
is not entitled to custody. 14 M.I.A, 309. See 
also 1929 M. 81. A Court is not justified in 
refusing relief to the guardian under S. 25 of 
the Act on the ground that the guardian is too 
weak to keep the minor. 1927 L. 266. It is 
the duty of the Court to protect the weak 
against the high handed acts of the strong and 
this duty had to be performed with greater 
vigilance when the aggrieved party is a duly con¬ 
stituted guardian appointed by the Court itself 
and the victims are minors under its charge. 100 
I.C. 807=1927 L. 266. In order to take action 
under S. 25, it is immaterial whether the minor 
left the guardian’s custody of his own accord or 
was forcibly removed by the respondent, too 
I.C. 807=1927 L. 266. Father leading an im¬ 
moral life—Children living with maternal uncle 
—Power delegated by the father whether can 
be revoked. 103 I.C. 361 = 1927 N. 314. For 
the purposes of S. 25, it is not really necessary 
that the applicant should be a lawful guardian 
under the personal law. The application can 
be made by any person having the care of the 
person of the minor. The father of an illegiti¬ 
mate son who had the care of his person has, 
therefore, a locus standi to maintain a petition 
under the section. The petition must be decid¬ 
ed on equitable considerations, the sole criterion 
for decision being the welfare of the minor. 15 
L. 630=35 P.L.R. 677=1934 L. 1003. See also 
I.L.R. (1940) All. 269=1940 A.L.J. 238=1940 
AH. 329. Under Hindu Law the father of a 
minor girl ceases to be the guardian of her per¬ 
son as soon as she is married. 1935 L. 25. 
On the death of her husband, this right does 
not revive in favour of the father, but devolves 
upon tHfe husband’s relations. Where therefore 
at the time of the application under S. 25 by 
the lather the girl was in custody of her natural 
guardian, the mother-in-law, it cannot possibly 
be said that she had been removed from lawful 
custody, and the order for the delivery of the 
minor to her father under S. 25 is illegal. 1935 
L. 25. Ex parte order directing production of 
minor—Application to cancel the order dismis¬ 
sed—Order of dismissal not appealable ^Proper 
remedy of the party is to apply to set aside ex 
parte order. 92 I.C. 36=1926 N. 351. A hus¬ 
band is, by Hindu Law, a n?tural guardian of 
his minor wife and entitled to custody and comes 
within the definition in S. 14 of the Act as being 
“a person having the care of the person of a 
minor” and, therefore, is entitled to apply 
under S,' 25 for the custody of his wife. 121 
I.C. 175=1930 Sind 135. See also Bom.L.K. 
386. Where a husband obtains a decree for 
restitution of conjugal rights against this minor 
wife, his only remedy would be to^ get an attach¬ 
ment against the property of his wife, if she 
has any. It would be altogether wrong to per¬ 
mit the husband to achieve his object by nick¬ 
ing an application under the provisions 01 
sec. 25 to take custody of his minor wim 
against whom the decree was passed. (^93^ 
A.L.J. 211 = 1936 A. 267=161 I.C. 810, 

C C M.—355 


Reversed.) 164 I.C. 915= 1936 A. 657. 

“Custody”—“Guardian.” —The meaning of 
the word “custody” is not confined to the 
physical or actual custody of the minor. Even 
if the ward is in the actual custody of another 
person with the permission of the guardian, he 
or she would be under the guardian’s construc¬ 
tive custody. 54 A. 128= 1932 A.L.J. 21 = 1932 
A. 215. “Custody” in sec. 25 includes the actual / 
as well as the constructive custody of the minor, 
and the section is not limited to the powers of 
enforcing the guardian’s right to the extreme 
case of an actual leaving or removal. A ward 
in the actual custody of another person with the 
permission of the guardian is deemed to be in 
the constructive custody of the guardian, and 
the refusal of the person in actual custody to 
hand over the minor to the guardian amounts 
to a removal of the minor from the constructive 
custody of the guardian within the meaning of 
sec, 25 of the Act. 151 I.C. 1037 = 36 Bom.L.R. 
668=1934 3”- See also 74 C.L.J. 196; 

39 M. 608=30 M.L.J. 21; 25 A.L.J. 585; 161 
I.C. 816=1936 A.L.J. 211 = 1936 A. 267. Any 
person who has the care of the person of the 
minor is a 'guardian* of the person; so if a female 
relation is under the Muhammadan Law entitled 
to the custody of the minor and not disqualified 
in any way and the minor is actually in her 
custody, it cannot be said that she has left or 
h^ been removed from the custody of the guar¬ 
dian having the care of the person of the 
minor. 54 A. 128=137 I-G. 219= 1932 A. 215. 

A father can make an application under sec. 25 
for the custody of his minor son although the 
minor was never in his custody and lived all 
along with his maternal grandparents. The 
word “custody” as used in that section refers 
not only to actual but also to constructive or 
legal custody. When the father of a child is 
alive and has not abandoned his right, the 
maternal grandfather or for the matter of that 
any other relation who has actual custody of 
the boy must be deemed to have that custody 
with the knowledge and consent of the father. 
Legally it is the father who has the custody of 
the child in such circumstances, and the child 
can be deemed within the meaning of the section 
to, be removed from such legal custody, wheri 
the person in whose actual possession he is 
repudiates to the guardian’s knowledge the right 
of the latter to the actual or legal custody of 
the minor. 74 C.L.J. 196. Sec. 25 does not 
apply if the ward has never been in the custody 
of the guardian. Custody means actual custody 
and not constructive custody. When the father 
of a minor has never had actual custody of the 
child, there is no jurisdiction in the Court to 
direct the custody of the minor child to be handed 
over to the father in proceedings under the Act 
I.L.R. (194O Bom. 488=43 Bom.L.R. 615= 

1941 Bom. 344. 

Guardian—Meaning op. —“Guardian” in the 

Guardians and Wards Act means a person 

having the care of the person of a minor or of 

his property or both and is used in a wide 

sense. It docs not necessarily mean a guardian 

duly appointed or declared by the Court but 

includes a natural or even a de facto ffuarHi'ar. 

151 I.C. 1037=36 Bom.L.R. 668=1934 B qm' 

Sa sec. 4, supra. a:i4 d. 311. 
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26. (i) A guardian of the person appointed or declared bv the Pm.vf 

R 1 r j f Collector or is a guardian anrininf 

Removal of ward from ,,,:n • * t ,t gudiuian appointed bv 

jurisdiction. Will or Other instrument, shall not, without the leave 

i_ , . ^ Court by which he was appointed or deelar/.^ 

remove the ward from the limits of its jurisdiction except for such nurr^ncp 

may be prescribed. ^ purposes as 

(2) The leave granted by the Court under sub-section fr'l 
or general, and may be defined by the order granting it. ^ special 

Guardian of Property. 

27. A guardian of the property of a ward is bound to deal therewith a. 

Duties of guardian of pro' ^ h deal 

perty, ^ it if it were his own, and, subject to the provi¬ 

sions of this Chapter, he may do all acts which 
reasonable and proper for the realisation, protection or benefit of the property 


OTES. 

Native Christian Minor. —Failing the father 
and mother and their appointees, no other 
person is entitled as of right to the custody of 
an Indian Christian minor or to the guar¬ 
dianship of his or her property. 132 I.C. 120= 
1931 M. 529 = 60 M.L.J. 695. 

Right of Suit. —A guardian appointed under 
the Act is only entitled to apply under the Act 
for the custody of the minor and cannot bring 
a separate suit. 39 M. 608=33 M.L.J. 21; 42 
M. 647 (F.B.); 38 M. 807 (P. C.). See also 9 
R. 569 following [26 A. 594; 38 M. 807 (P.C.); 
42 M. 647]. 

Practice. —Orders as to the custody of a 
child under the Act are always of a temporary 
nature. Those interested in the minor are at 
liberty to apply to the Court for modification or 
alteration of such order whenever necessity arises. 
I.L.R. (1941) Bom. 455 = 43 Bom.L.R, 79= 1941 
Bom. 103. 

Jurisdiction. —Application by mother for 
custody of minor daughter—Minor removed 
from Court’s jurisdiction—Application cannot be 
granted. 177 I.C. 427=1938 Lah. 84 ; 40 
P.L.R. 64 = I.L.R. 1938 L. 318=1938 L. 313. 

Secs. 25 and 19 .—Where a father applies 
for the custody of his illegitimate children by a 
prostitute, and it is found that the mother was 
continuing to lead a life of prostitution, it is in 
the interests of the minors that they should not 
be allowed to remain in the custody of the 
mother and that the father should be given their 
custody, S. 19 is not a bar to such an order 
being made. I.L.R. (1940) All. 269=1940 
A.L.J. 238= 1940 All. 329. See also 15 Lah. 
630=1934 Lah. 1003. 

Sec. 26 . See 19 I.C. 655~tt A.L.J, 200* 
A.W.N. (1899) 204; 8 M.H.C.R. 94. 

Sec. 27 : Applicability.— S, 27 applies to 
guardians recognized by the law whether or 
not they have been appointed guardians under 
the Guardians and Wards Act. It does not 
and was not intended to confer any power upon 
a person who without any lawful authority in 
that behalf has usurped the position of a guard¬ 
ian, or has taken upon himself the care of the 
property of a minor. 12 R. 656=1934 R. 301^. 
A guardian appointed under theAct cannot ratify 
the unauthorized acts or a former guardian, 54 
I.C. 311. It is unwise on the part of the guar¬ 
dian to admit that his wards were liable for a 


ebt when the debt could not be legally re¬ 
covered owing to the lapse of time. %6 I G 

328=23 O.C. 27. Wher; a guardTan acting^ 

A ^ enters into a com- 

promise of a doubtful right, it is binding on the 
minor. 14 M.L.J. 442. A guardian has a dis¬ 
cretion under sec. 27 to allow a remission of 
rent on failure of rain or other source ofirriga- 
tion 28I.C 5 = 8S.L.R.222. On this section, 
see also 83 I.C. 24= 1924 A. 622. Where the 
income from a business inherited by a minor is 
the principal source of his maintenance, money 
borrowed by his guardian for the efficient con¬ 
duct oi that business is money borrowed for the 
benefit of the minor’s estate. 44 C.W.N. 1048= 
1940 Cal. 532. The mere fact that the guar- 
diari has filed abstract statement of assets and 
liabilities does not release him from liability 
to account unless he gets a discharge from such 
liability from the Court. 15 C.L.J. 57=71,0. 

2 ^ (34 C. 211, Rcl.). A promissory note executed 
by the certificated guardian for goods supplied 
to the shop owned by the minor does not im¬ 
pose a personal liability on the minor«and the 
creditor is not entitled to recover the amount 
from the minor or his estate. 34 Bom.L.R. 
1001 = 1932 B. 480. Although a guardian can 
under certain circumstances sell or charge his 
ward s estate or property, he cannot bind him 
personally by a simple contract debt nor can 
he bind his estate except by a document pur¬ 
porting to bind it. This principle applies 
even to a case where the promissory note was ex¬ 
ecuted by the guardian (appointed by the Court) 
after obtaining sanction from Court and the 
amount was utilised for the benefit of the minor, 
[ii B. 551 (P.C.) and 20 B. 61, Foil.] 34 Bom. 
L.R. 996= 1932 B. 460. Though a debt incurred 
on behalf of a minor for necessary purposes of 
the minor or a covenant to pay a debt so 
incurred can be enforced against the property 
of the minor, a guardian cannot impose an un¬ 
conditional personal liability on the minor by 
executing a promissory note on his behalf 
because any qualification of the promise 
contained in a promissory note such as that 
it is only to be enforced against a minor, ii 
necessity binding on the minor be shown, is 
wholly foreign to the idea of a negotiable 
instrument. 65 M.L.J. 350=56 M. 879. Where 
the guardian of a minor executed a mortgage which 
was found to be invalid and unenforceable as 
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28. Where a guardian has been appointed by will or other instrument, his 

^ r , , . power to mortgage or charge, or transfer by sale, gift, 

guLdian. exchange or otherwise, immovable property belong¬ 

ing to his ward is subject to any restriction which 
may be imposed by the instrument, unless he has under this Act been declared 
guardian and the Court which made the declaration permits him by an order in 
writing, notwithstanding the restriction, to dispose of any immovable property 
specified in the order in a manner permitted by the order. 

29. Where a person other than a Collector, or than a guardian appointed 

by will or ether instrument, has been appointed or 
guarr^pirp^oin^ d-lared by the Court to be guardian of the property 

ed or declared by the Court. ^ ward, iie shall not, without the previous permission 

of the Court,— 



NOTES. 

such for want of proper attestation, the personal 
covenant contained in the deed can be enforced 
against the estate of the minor, if the liability 
was one binding on the minor under Hindu 
Law. 54 M. 163—1931 M. 410=60 M.L.J. 56 
{39 M.L.J. 29 (F.B.). Foil.], A deem can be 
passed against a minor's estate on a contract enter¬ 
ed into by his guardian in a case in which the 
estate would have been liable for the obligation 
incurred by the guardian under the personal 
law to which the minor was subject. (42 M. 
185, Foil.) 139 I.C. 383=1932 M. 696. 

Execution Application. —A guardian can¬ 
not make an application for execution of a 
decree on behalf of a minor who has attained 
majority without a proper power of attorney. 
If, however, the minor ratifies the act, the 
application is valid. 32 P.L.R. 290=1931 L. 
600 (1929 L. 478, Appl.). Liability of guardian 
for his failure to invest his ward's money for interest 
—Liability not outside the Act. 33 B. 419= 
II Bom.L.R. 512 = 3 I.C, 172. Where the 
omission of the guardian to invest the minor’s 
property in trust securities as directed by S. 20 
of the Trusts Act and to file proper accounts 
was the main cause of the loss caused to the 
minors though the action of others also partly 
caused the loss, held^ that the guardian and his 
surety were liable for the whole loss sustained 
by the minors. 136 I.C. 5^7 = ^932 S. 181. 
Negligence of guardian—Order passed by 
Revenue Court—Right of minor to avoid. See 
138 I.C. 465=1932 A.L.J. 437=1932 A. 293 
(F.B.). 

Purchase of land for minor. —A guardian 
of a minor, although he occupies a position 
which is fiduciary in character, cannot be held 
to be debarred from acquiring immovable pro¬ 
perty on behalf of his ward, provided in doing 
so he acts as a prudent man who is acting care¬ 
fully with his own money. Though a guardian 
in possession of minor’s property may fall under 
S. 94 of the Trusts Act, he cannot be held in 
every case to come within S. 95 of the Trusts 
Act as the words “so far as may be” in that 
section make it subject to S. 27 of the Guardians 
and Wards Act, 49 L.W. 644=1939 Mad. 645 
“(1939) I M.L.J. 745. 

Secs. 27, 29 and 30.—Under S. 27 of the 
Act, a guardian may, subject to the provisions 
of the Act, do all acts which are reasonable and 
proper for the realisation, protection or benefit 
of the property of the nunor. Other sections in 


me Act 


pmcc restrictions on the guardian’s 
power to alienate or charge the immovable 
property of the minor. It follows that the res- 
tnetions contained in S. 29 and the provisions 
of S. 30 do not apply to a mere borrowing of 
money by a guardian. A loan contracted without 
the sanction of the Court by a guardian appointed 
under the Act will be binding upon the minor 

“ . c j L made proper enquiries and had 

satisfied himself as to the legal necessity for the 
loan, whether or not the money was actually 
applied for the benefit of the minor. The fact 
that the true necessity was not mentioned in 
the recitals in the bond is of little importance, 
as such recitals are merely a piece of evidence 
as to the nature of the alleged necessity and are 
not conclusive on the point. 72 C.L.L ^42=4^ 

C.W N .048=1940 Cal. 532. alii It P.l! 
R. (J. & K.) 125. 

O.G. 29. Guardian appoint¬ 
ed by Court cannot avoid the duties imposed 
by the Act, by purporting to act as natural 

r “fi ^ O. 633. aho 

62 I.C. 616=23 C.W.N. 634; 6. P.R. igi8 = 

47 I-C- 353- Testamentary guardian, powers of. 
See 9 L.L.J. 488=1928 Lah. go. 

Secs. 28 and 29. A sale by a certificated 
guardian in contravention of Ss. 28 and 20 is 
voidable and not void. 8 P. 226= 117 I,C. i6i 
= 1929 P. 202. Where a compromise has been 
entered into on behalf of a minor and sanction 
for that compromise has been duly granted 
under CL 32, R. 7, C. P. Code, the permission 
of the Court under S. 29 of the Act is not 
necessaiy. 122 I.C. 103=1930 L. 250. Joint 
Hindu family—Application by father to be ap¬ 
pointed guardian of property—Proper procedure 
in such cases. 112 I.C. 873. 

tSeC. 29. S. 29 refers to the powers of 
guardians appointed and declared by the Court 
whether they are permanent or temporary 
guardians. An order of Court directing the sale 
of property by a temporary guardian is, there¬ 
fore, not ultra vires. 40 P.L.R. 153 (i) — 

Lah. 308. In a case where the property of a 
minor has been conveyed by the guardian 
without permission of the District Judge the 
minor in a suit brought against him, cannot 
avoid the transfer without restoring the benefit 
which he has received. I.L.R. (iqqS) All — 

1938 A.L.J 521 = 1938 All. 29 is im¬ 

perative, and absence of permission for a oarti- 
cuiar alienation renders it void. Where ancr 
mission is applied for a particular mortgage^ of 
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in) mortsagc or charge, or transfer by sale, gift, exchange or otherwise 
part of the iininovaljlc property of his ward, or ’ 

lease any part of that property for a term exceeding five years or for 
extending more than one year beyond the date on which the ward will 


any 

{b) 

any term 
cease to be a minor. 


NO'IKS. 

the ward's property for a specified amount on 
certain terms and G^iariled hy (he C'ourt» and 
circumstances cliancje subsc{|ucntly and part of 
the money i.s not required, (hr i^uardian is hound 
to obtain a new permission from the District 
Judge for a mortgage und'-r the cliangcd circum¬ 
stances. If the guardian executes a mortgage 
for an amount less than that specified in (he 
original sanction application, or on different 
terms without fresh permis.sion, the mortgage 
so executed is invalid and unenforceable against 
the minor, because the former permission cannot 
cover the mortgage which is dillcrcnt from the 
contemplated one and executed under different 
circumstances. The provisions of S. 2f) cannot 
be said to be complied with. 1937 A.L.J. 1351 
= 1938 All. 109. A deed of family arrangement 
entered into by a certificated guardian in which 
no di.stinct title is conferred on any body and 
all that is done is a relinquishment of claim by 
some person in respect of property assigned to 
another and a recognition of the antecedent 
right of that other pcr.son to the property docs 
not amount to a transfer falling within S. 29 
requiring sanction of the Court. I.L.K. (1938) 
All. I25“I93B A.L.J. 23- 1938 .MI. lyu. 
Where a guardian granted a five sears' lease of 
certain land belonging to the minor and the 
transaction wa.s approved by the minor and 
his relatives and was duly communicated to 
the Court but sub.sequently on tiu' application 
of a third party the Court canrelled the prior 
lease and directed a fresh auction, held, that the 
first lease granted was within the competency 
of the minor and that the Court’s order can¬ 
celling the same was made without jurisdiction. 
132 I.C. 203^-1930 L. 1017. When a certifu'd 
manager creates an occupancy tenancy, whether 
deliberately or inadvertently, by giving a lease 
without the previous permission of the Court 
the landlord is not bound by it. It is not in 
any way an intolerable restraint on efficient 
management to provide that llic creation of a 
permanent tenancy should not be made without 
the Courl’.s permission. It is not a matter of 
any difficulty for a manager to approach the 
Court and obtain the necessary' permission. The 
question whether the act opposed is a prudent 
one or not is immaterial. 177 I.C. 931 — 1938 
Nag. 314. 

Secs. 29 and 30.—S. 29 does not apply to 
transfers of property made on behalf of minors 
by their guardians ad litem and no sanction of 
the Court is necessary. 44 I.C, 56.^ fit P.W. 
R. 1918. S. 29 (//) has no application wlicn 
the contract for the benefit of the minor is 
entered into not by the guardian !)ut by the 
Court. 1935 L. 863. As regards raising of 
loans on tltc security of property of the minor, 
see A.W.N. (1908) 73 5 A.L.J. 260-^30 A. 

188; 1933 M.W.N. 791. .^s to effect of sanc¬ 

tion of Court, see 50 M. 217 - 25 L.W. 25 -^ 1927 
M. 233. Surrender of an ex-proprietary holding 


IS not a transfer within the meaning of S 20 
consequently previous permission of the District 
judge was not necessary in such a case. loi 
LC. 804 1927 A. 546. The karta of a joint 

Hindu family who is appointed guardian of 
minor member of the family under the Act 
comes under the control of the Court and can¬ 
not mortgage the minor’s share as karta 62 I 
C. Gi 6 = 23C.W.N. 634. 5-r^87 1.0.238=1925 
O. 633. Sale of minor’s property by guardian 
without permission of the Court is voidable, 
though the sale was for the minor’s benefit 
and was a perfectly honest transaction. 13 1. 
C. 594. See also 1933 M.W.N. 791; 6 A.L.J. 

49* ~3* A* 37^1 25 A. 59. Sale of ward’s 
property — Power of Court to stop sale 
injurious to ward. 109 P.R. 1915=29 I.C. 
804. A mortgage executed by a guardian ap¬ 
pointed under the Act without the permission 
of tlie Court is not absolutely void. It is only 
voidable. 16 C.W.N. 716=14 I.C. 515. See 
also 1938 Mad. 822 = (1938) 2 M.L.J. 428; 17 
Pat. 460=19 Pat.L.T. 594=1938 Pat. 337. To 
avoid the mortgage it is not necessary for the 
minor to bring an action to set aside the tran¬ 
saction. 16 C.W.N. 716=14 I.C. 515. A 
transaction which is voidable at the instance of 
(be minor may be repudiated by any act or 
omission of the late minor, by which he intends 
to communicate the repudiation, or which has 
the cflcct of repudiating it, for instance, a trans¬ 
fer of land by liiin avoids a transfer of the same 
land made by his guardian before he attained 
the age of majority. It is not necessary that he 
should bring a suit; but a suit to set aside the 
acts of his guardian during his minority amounts 
of course to an express repudiation, 17 Pat. 
460=19 Pat.L.T. 594=1938 Pat. 337. As to 
power of guardian to alienate ward’s property 
among Parsis, see 43 Bom.L.R. 981. This 
section only enables the Judge to give permis¬ 
sion to the guardian to sell such portion of the 
properties as may be ncccssar>% on an applica¬ 
tion properly framed by the guardians for that 
purpose. It confers no power whatever on the 
Judge to deal with (he minor’s property on his 
own motion in any way. 12 C.L.J. 322 = 7 
LC. 46. Courts should be slow to hold that 
when a Court has granted sanction to create a 
mortgage that sanction docs not protect a sub¬ 
sequent lender of money who lends on the faith 
of (hat sanction and who is in no way a party 
to any slackness or fraud in obtaining that 
sanction. ^Vhc^c the transaction is not the 
same as the sanctioned transactions, it is not 
covered by the sanction and one is tlirown 
back to the position of a mortgage by a guar¬ 
dian without the sanction of Court (i.e.) it could 
be avoided and when the minors or principal 
avoid such transaction they can be held liable 
to rc'storc what tlicy have gained as a conse¬ 
quence of it. 1941 N.L.J. 447. Contract by 
guardian to sell—Liability of ward. 40 I.C* 
490 = 22 C.W.N. 477. Mortgage in excess of 
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S. 30] 


Voidability of transfers made 
in contravention of section 28 
or section 29. 


30 . A disposal of immoveable property by a 
guardian in contravention of either of the two last 
foregoing sections is voidable at the instance of any 
other person affected thereby. 


NOTES. 

sanction voidable. 19 LC. 624. See 22 M. 
289; II I.C. 764; 8 A.L.J. 754; 1941 N.L.J. 
447. Permission to mortgage minor’s property— 
Guardian has no power to confer power of sale 
on mortgagee. 10 I.C. 872. Sale without per¬ 
mission of Court is voidable. 13 I.C. 594. 
Alienation by guardian by way of sale or mortgage 
—Distinction between. 50 M. 217=1927 M. 
233. See also M.L.J. 869. Contract for sale 
with permission of Court by certificated guar¬ 
dian is a valid contract and so a suit for dama¬ 
ges for its breach lies. 35 A. 499=11 A L.J. 
783. See also 19 I.C. 624. A transfer^ 15 years 
after the sanction granted by the District Judge 
cannot be held to be in pursuance of the sanc¬ 
tion. 35 A. 150=11 A.L.J. 107. Under S. 30 
disposal of immovable property by a guardian 
in contravention of Ss. 28 and 29 is voidable and 
could be set aside in a proper proceeding. 49 
C. 911 = 28 C.W.N. 57=1922 C. 150. The 
scope of an enquiry under S. 29 is entirely 
distinct from the scope of an enquiry under O. 
21, R. 83, C. P. Code. 49 C. 911. O. 21, R. 
83, C. P. Code, does not render unnecessary 
the fulfilment of the requirements ofS. 29 in a 
case which falls within the scope of both these 
provisions of the law. 49 C. 911. Lease by Court 
guardian for seven years—Sanction of Court 
not obtained—Lease in accordance with com¬ 
promise sanctioned by Court—Validity. 68 I. 
C. 997=35 C.L.J. 206. Power of Collector 
appointed as guardian to sell minor’s property. 
See 96 I.C. 17 = 28 Bom.L.R. 628. 

Appeal. —Orders under Ss. 29 and 30 are 
not appealable. 87 I.C. 251 = 1923 A. 14. 

Practice and Procedure. —Absence of recital 
of necessity for alienation in order sanctioning 
alienation—Effect of. See 50 M. 217=51 M. 
L.J. 869=1927 M. 233. Sale by guardian on 
behalf of minor—Condition subsequent not com¬ 
plied with—Effect of. 25 A.L.J. 725 = 50 A. 
63=1927 A. 631. As to the necessity of resto¬ 
ring the benefit taken in case of avoidance Oi 
transaction entered into by guardian, see 25 A. 
L.J. 1017=50 A. 218; 34 C.W.N. 948; 51 A. 
1027. 

Ss. 29 and 31 : Scope — Sanction for loan 
—Subsequent cancellation—Lender advan¬ 
cing loan during continuance of sanction— 
If affected. —Where the Court passes an 
order authorising the guardian of a minor to 
raise a loan on the security of minor’s estate, 
the lender is entitled to trust that order and 
rely on it and is not bound to inquire as to 
the expediency or necessity of the loan. The 
subsequent cancellation of the order of sanc¬ 
tion after the money has been advanced can¬ 
not make any difference in the rights of the 
lender. 16 Pat.L.T. 135=14 410= ^935 

P. 225. 

• Si. 29 , 33 and 34 : Court authorising 
guardian to raise simple loan—Duty of 
lender to enquire as to necessity.— If an 
ofdcr of Court authorises the guardian of a 


minor to raise a loan on the security of the 
minor’s estate, the lender is entitled to trust 
to that order and is not bound to enquire as 
to the expediency or necessity of the loan for 
the benefit of the minor’s estate. If any fraud 
or underhand dealing is brought home to him, 
that would be a different matter; but, apart 
from any charge of that kind he is entitled to 
rest upon the order. There is no reason why 
the same principle should not apply when the 
guardian instead of raising a loan on the secu¬ 
rity of the minor’s property obtains money on 
a simple bond after obtaining the sanction of 
the Court for a simple loan. [ii C. 37q 
(P.C.), Appl.] 160 LC. 64=1936 A.L.J. 155 = 
1936 A. 172. See also 17 L. 688=1936 L. 
946. 

Sec. 30 : Meaning of Words, —It is clear 
that the ‘guardian’ contemplated by S. 30 of 
the Guardians and Wards Act, is not only a 
certificated guardian who is the natural guar¬ 
dian of the ward, but also a certificated guar¬ 
dian who is not the natural guardian. I.L.R 
(1938) All. 614=1938 A.L.J. 521 = 1938 All. 
369. The words “any _ other person affected 
thereby ’ in S. 30 do not include a creditor whom 
a transfer of property might injuriously affect. 
75 P.R. 1914=22 I.C. 829. Whether the 
words of S. 30 contemplate the avoiding of a 
transaction by a person other than the minor. 
See 1938 M.W.N. 802=1938 Mad. 822 = (1938) 

2 M.L.J. 428. A permission obtained by a 
certified guardian by a fraudulent misrepresen¬ 
tation is a nullity but a transfer made in pur¬ 
suance thereof is only voidable, 1931 A.L.J. 
997. Transfer of minor’s interest in decree— 
Judgment-debtor cannot impugn. 41 I.C. 269 
= 27 C.L.J. 110. On this section, see also 54 C. 

687. 

Appeal. —An order under S. 30 is not appea¬ 
lable. 44 A. 458=1923 A. 54 (i) = 87 I.C. 
251 - 

Limitation. —When an assignment by the 
guardian of a minor of a mortgage to which the 
minor is entitled is repudiated by the minor, 
the minor himself filing a suit for recovery of 
the mortgage money, the assignee has no right to 
file a suit on the mortgage as assignee and to 
ask the Court to recognise his transfer. It is 
not correct to say that the minor'cannot repu¬ 
diate a transfer by his guardian except by filing 
a suit under Art. 44 of the Limitation Act, S. 
30 of the Guardians and Wards Act makes the 
transfer voidable and it is unnecessary to 
inquire whether it was beneficial to the minor 
or not. 1938 M.W.N. 802 = 1938 Mad. 822 = 
{1938) 2 M.L.J. 428. Where a person has been 
appointed under the Act to be the guardian o 
the property of certain Mahomedan minors, an 
alienation by him of the minor’s properties 
without obtaining the Court’s permission, would 
be only voidable and not void. It would 
operate as a valid transfer unless set aside at 
the instance of the minors concerned. Art 44 
pf the Limitation Act gives the minors three 
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[S.31 


Practice with respect to 
permitting transfers under sec¬ 
tion 29. 


3'- (0 Permission to the guardian to do anv of 

the acts mentioned m S. 29 shall not be granted by 

the Court except in case of necessity or for an evident 
advantage to the ward. 



NOTES. 

years from the date of their attaining majority 
to set aside the alienation. Where a transfer 
is made by n de facto guardian, the position may 
be different. I.L.R. (1941) Mad. 775 = 53 L. 
W. 650=1941 Mad. 481 = (1941) I M.L.J. 800 
(F.B.). Where a guardian sells immovable 
property belonging to the minor without the 
sanction of the Court and subsequently execu¬ 
tes a second sale with the permission of the Dist¬ 
rict Judge, the latter transferee can sue for 
possession without expressly suing to have the 
prior sale set aside. To such a suit Art. 120 
and not Art. 91 of the Limitation Act will 
apply. 34 C.W.N. 948. Where the minor sues 
after attaining majority to set aside the trans¬ 
fer by his guardian, the suit is governed by 
Art. 44 and not Art. 144, Limitation Act. 
1931 A.L.J. 997 = *932 A. 108 = 53 A. 738. 

Secs. 30 and 31 .—Where a guardian of a 
minor appointed under the Act obtains the 
sanction of the Court authorising him to exe¬ 
cute a mortgage of the minor’s property and 
to borrow a certain amount for the purpose of 
paying off a mortgage decree against the 
estate, and executes a mortgage for the amount 
authorised by Court, and no fraud or under¬ 
hand dealing is alleged, the person who lends 
money to the guardian and takes a mortgage 
from the guardian is entitled to lely upon (he 
sanction itself for the validity of the tran.saction. 
The lender is not bound to go behind the 
order of the Court sanctioning the mortgage, is 
entitled to rely upon it, and if he acts bona fide^ 
he is not bound to sec to the application of the 
money or any part of it. The circumstance 
that the guardian does not subsequently apply 
the money in its entirety for the purpose for 
which he borrows it is irrelevant. If the guar¬ 
dian applies the bulk of the money borrowed 
for the purpose sanctioned by the Court, but 
applies a small part of it for a different purpose 
which is not sanctioned, it would still be open 
to the creditor who has advanced the money 
to establish that there was legal nccc.ssity for 
that amount also. When he has paid the whole 
amount of the consideration on the faith of the 
sanction, and the amount advanced docs not 
exceed the amount sanctioned by the Court, he 
is entitled to claim the whole amount advanced 
by him as a mortgagee. 40 Bom.L.R. 180 = 
1938 Bom. 234. 

Sec. 31 .— [See also under S. 29]. S. 31 docs 
not make the holding of any enquiry by Court 
essential. The fact that the guardian mentioned 
one debt in the application for permission for 
sale but the .sale-deed purports to have been 
executed to payoff totally different debts, and 
the fact that the sale w’as actually made for a 
higher sum than that proposed do not show 
that the interests of the minor were prejudiced 
in any manner by the sale. 172 I.C. 637 = 
1938 O.W.N. 104=1938 Oudh 65. Under its 
general jurisdiction, and apart frono the Guar¬ 
dians and Wards Act, the High Court has 


power to appoint a guardian of the property 
of a minor who is a member of a joint Hindu 
farnily and where the minor’s property is an 
undivided share in the family property Th^ 

High Court has also jurisdictiLV'san^ 

alienation by the father of a minor or the 
manager of a joint family where the Court is 
satisfied that the transaction is for the benefit 
of the minor. The father or manager has no 
doubt power under the Hindu Law to sell or 
mortgage for legal necessity or for the benefit 
of the estate ; but that is no ground for de¬ 
priving the father or manager in a Hindu joint 
lamily of his right to come to the High Court 
and apply to appoint him the guardian of the 
property of a minor member and for empower¬ 
ing him as such to sell or mortgage the family 
estate including the minor’s undivided share, 
and if the requisite facts arc proved, the Court 
ought in a proper cause to make an order sanc¬ 
tioning the alienation. 167 I.C. 947 = 38 Bom. 
L.R. 1286 = 1.L.R. (1937) Bom. 432=1937 B. 
98. See also 13 R. 590. 

Sanction—Grant of—Facts to be con¬ 
sidered, —All that the District Judge has to 
consider in an application by the certificated 
guardian for sale of the minor’s property is 
whether such a sale is necessary or is for the 
evident advantage of the ward. While granting 
permission the District Judge should mention 
that the transaction may take place at a certain 
figure; the certificated guardian, however, 
should not be directed to sell to a certain party; 
the sanction under S. 31 is therefore complete 
authority to the certificated guardian to sell to 
any person he likes who is willing to comply 
with the terms upon which permission to sell is 
accorded by the District Judge. 8 P. 226=117 
I.C. 161 = 1929 P. 202. See also 17 L. 688= 
^936 L. 946. Subsequent cancellation of the 
order of sanction does not affect the validity of 
a transaction made primarily. 14 P. 410= 
16 Pat.L.T. 135. Sanction of Court, effect of— 
If conclusive as to necessity for alienation. See 
^15 Pat.L.T. 787=1935 P. 74. Where a 
Judge in a case in which an enquiry is necessary 
allow.s through his remissness a transaction to 
take place to the detriment of the minor the 
sanction which he has given is not a bar to a 
reopening of the transaction. But absence of 
enquiry would not vitiate a transaction if the 
Judge has been able to conclude a good bar¬ 
gain. 115 I.C. 273 = 19290. 354. See also 17 
L. 688=1936 L. 946. A sale of the properly 
of a minor by a guardian appointed by the 
Court, with the sanction of the Court, has to 
be upheld, and the alienee can rely upon, and 
is proiccted by, the order of consent, unless it 
is shown that the order of sanction was obtained 
by fraud or underhand dealing and that the 
alienee was a party thereto. It is not necessary 
for the alienee to prove that the transaction 
was in the interests of the minor. 165 I.C. 530 
= 38 Bom.L.R. 796=1936 B. 389. A certifi¬ 
cated guardian can enter into a contract with 
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( 2 ) The order granting the permission shall recite the necessity or advantage, 
as the case may be, describe the property with respect to which the act permitted 
is to be done, and specify such conditions, if any, as the Court may see fit to attach 
to the permission ; and it shall be recorded, dated and signed by the Judge of the 
Court with his own hand, or when from any cause he is prevented from recording 
the order with his own hand, shall be taken down in writing from his dictation 
and be dated and signed by him. 


NOTES. 

an intending purchaser, but such a contract is 
subject to sanction being accorded to the pro¬ 
posed transaction and when the sanction has 
been accorded, the contract becomes a com¬ 
pleted contract by virtue of that sanction. After 
the sanction is actually accorded, it is not neces¬ 
sary for the certificated guardian to solemnly 
enter upon another contract with the proposed 
purchaser. 8 P. 226=117 I.C. 161 = 1929 P. 
202. Under S. 31 (2) of the Act the Court 
sanctioning a sale by a guardian of a minor 
should in the order granting sanction recite the 
necessity for the sale or the advantage to be 
derived from it ; but the omission to do this is 
only an irregularity, and cannot invalidate the 
order or render the sale voidable. 165 I.C. 530 
= 38Bom.L.R. 796=1936 B. 389. A contract 
entered into by a certificated guardian without 
authority is not void but only voidable and the 
party rescinding the contract must, if he has 
received any benefit thereunder from the other 
party to the contract, restore such benefit so far 
as maybe. 27 A.L.J. 1140=1929 A. 890. 

Acknowledgment. —A de facto guardian has 
no power to acknowledge debt so as to bind a 
minor. 1933 M.W.N. 365. 

Acquiescene.—A minor is not bound by any 
acquiescence on the part of his guardian 
though it may be a piece of evidence against 
him (the minor). 37 G.W.N. 237=1933 P.C. 
20=64 M.L.J. I (P.C.). 

De facto Guardian—Alienation by —(i) 
Hindu minor. (Held^ by the Full Bench, Beau¬ 
mont,G.J., dissenting).—The de facto guardian 
of a Hindu minor can validly sell the property 
of the minor to a third person for legal neces¬ 
sity. (Hanoomanpersaud*s case, Rel. on; 49 B. 
576, Overruled.) 34 Bom.L.R. 1483 (F.B.). 
(ii) Indian Christian minor. —An alienation by a 
de facto guardian of an Indian Christian minor 
is void. 152 I.C. 120=1931 M. 529=60 M.L. 
J‘ ^ 95 * ( 111 ) Burmese Buddhist de facto guardian. 

—A de facto guardian of a Burmese Buddhist 
cannot bind the ward’s estate. Unless a 
guardian is appointed by the Court and gets 
permission from the Court to dispose of the 
property of the ward, it cannot part with or 
encumber in any way the property of the 
ward. 1933 R. 83. See also 134 I.C. 214= 
J931 R- 178 - 

Alienation BY GUARDIAN—INVALID SANC¬ 
TION OF Court—Claim for damages. —-Apart 
from any personal covenant personally binding 
on him, a guardian selling the ^ property of his 
minor ward is not personally liable for damages 
to the vendee if the latter is deprived of the 
whole or part of the property in consequence of 
the permission of the District Judge conferring 
authority on the guardian to transfer being 
found to be invalid. 15^ 120=1934 A.L, 

J- A.. 645, 


Arbitration — Reference to. —Where a 
Burmese mother referred a dispute to arbitration 
on behalf of herself and her minor sons but it 
appeared that she was never appointed guar¬ 
dian, heldy that the reference and the award 
were invalid and not binding on the minors. 
[15 R. 186 (P.C.), Rel. on.] 142 I.C. 189, A 
guardian has no power to make a reference to 
arbitration on behalf of a minor. 130 I.C. 810 
= *931 P- 92 (*9 C. 334, Ref.; 39 C. 232, Dist.) 
(But see also 131 I.C. 738=1932 L. 728 where it 
has been held that a reference to arbitration 
made by a properly constituted guardian in good 
faith and for the benefit of the minor would be 
binding on him). See also 1931 A. 307. 

Sec. 31 ( 2 ): General.—S. 31 (2) is 

mandatory and not merely directory. 23 O. 
C. 72=56 I.C. 328. See abo 27 Bom.L.R. 
483=87 I.C. 712 = 1925 B. 320; 98 I.C. 500; 
103 I.C. 698=1927 L. 665. A sale by the 
certificated guardian of a minor without the 
sanction of the Judge is not void in toto but is 
only voidable. If the minors have been bene¬ 
fited by the sale, they cannot avoid the sale 
without restoring the benefit to the purchasers. 
98 I.C. 500. See abo 1926 O. 88; 142 I.C. 152= 
1933 M. 352 (sale by mother upheld where 
major portion of the price was applied for pur¬ 
poses binding on the minor); 95 I.C. 421; 95 I. 
C. 680=1926 O. 169. In considering validity 
of a transaction entered into on minor’s behalf, 
the tests to be applied are (i) to see whether a 
man of ordinary prudence would have entered 
into such a transaction in respect of his own 
property, (2) and whether the circumstances 
were such that, had the guardian applied to the 
Court for sanction, the Court would have given 
the sanction. 1925 M. 215=47 M.L.J. 928. 
What amounts to sanction by Court, see 12 O. 
L.J. 453 = 89 I.C. 69. Permission to a guardian 
to do any of the acts mentioned in S. 29 shall be 
granted only in case of necessity or advantage to 
the ward. 38 C.L.J. 213=1924 C. 420. A 
District Judge giving an unconditional sanction 
to a sale of a minor’s property by a guardian 
cannot after its execution and registration order 
a re-sale thereof. 46 I.C. 542. Non-observance 
of some rules prescribing particular forms of 
procedure does not make the order a nullity, 
but non-observance of rules creating jurisdiction 
renders the order null and void. 87 I.C. 238= 
1925 O. 633. See abo 25 A.L.J. 725=50 A. 63 
= 1927 A. 631. Sanction cannot cure inherent 
defects—Suit by minor to set aside the sale— 
Onus. 45 M. 429=42 M.L.J. 333=1922 M. 
135. Permission to sell—Necessity not men¬ 
tioned—Effect. 23 O.G. 72 = 56 I.C. 328; 8 P. 
48. Judgment against minor is binding unless 
guardian is guilty of fraud. 87 t.C, 238=102*; 
O. 633. 

Burden of proof.— In ordinary cases, it is for 
the transferee to prove that a loan taken by a 


2840 


The Civil Court Manual (Imperial Acts). 


[S. 32 


( 3 ) The Court may in its discretion attach to the permission the following 
among other conditions, namely :— 

(a) that a sale shall not be completed without the sanction of the Court • 

(b) that a sale shall be made to the highest bidder by public auction before 

the Court or some person specially appointed by the Court for that purpose at a 

time and place to be specified by the Court, after such proclamation of the intended 

sale as the Court, subject to any rules made under this Act by the High Cnurt 
directs : 5 ‘ 


(r) that a lease shall not be made in consideration of a premium or shall 

be made for such term of years and subject to such rents and covenants as the 
Court directs ; 


(d) that the whole or any part of the proceeds of the act permitted shall be 

paid into the Court by the guardian, to be disbursed therefrom or to be invested 

by the Court on prescribed securities or to be otherwise disposed of as the Court 
directs. 


( 4 ) Before granting permission to a guardian to do an act mentioned in 
S. 29 , the Court may cause notice of the application for the permission to be 
given to any relative or friend of the ward who should, in its opinion, receive notice 
thereof, and shall hear and record the statement of any person who appears in 
opposition to the application. 


32 . Where a guardian of the property of a ward has been appointed or 
• , f r declared by the Court and such guardian is not the 

‘^e, by order, 

or declared by the Court. dchne, restrict or extend his powers with respect to the 

P*'operty of the ward in such manner and to such extent 
as It rnay considci to be for the advantage of the ward and consistent with law 
to which the ward is subject. 


NOTES. 

guardian of the Hindu minors who constitute a 
joint family, was for the purpose of family neces¬ 
sity. But once the loan is taken with the sanc¬ 
tion of the District Judge, the burden of proof 
would change, and if the minors come to avoid 
the transfer, then it will be for them to show 
that the transfer is not binding upon them. 
Where, however, the mortgagees, fully knowing 
the terms of the order of the District Judge 
under which the guardian has been permitted to 
take a loan, grant the loan witlioiit complying 
with the terms of such order, it is not open to 
them to claim any benefit which they would 
have been entitled to otherwise because of the 
sanction given to the guardian. In such circum¬ 
stances, the mortgagees, in order to establish the 
fact that the mortgage-deed is binding on the 
minors, have to show that the loan was taken 
for family necessity. 152 I.C. 503—1935 A. 41. 

Appeal and Revision. —Order of District 
Judge fixing expenses of minor’s marriage is not 
open to appeal or revision. 48 A. 300--92 I.C. 
482 = 1926 A. 301. 

Sec. 31 ( 4 ).—The words *‘any person” 

means any person interested in an application 
made on behalf of a minor not merely his friends 
or relatives. 35 M. 743=11 I.C. 946 = 21 M. 
L.J. G85. 

Secs, 31 , 33 and 43 : Lease without per¬ 
mission— Power to cancel—Power to deal 
WITH minor’s property. —The District Judge 
cannot exercise judicial authority in relation to 
third persons in proceedings under the Guar¬ 
dians and Wards Act. If the lease executed by 
the guardian is voidable, the same not having 


been executed with the permission of the Dis¬ 
trict Judge, the latter has no power to cancel it 
in the sense that the lease becomes inoperative 
by force of that order. Any question as regards 
the validity of the lease is to be determined by 
a competent Court in a regular suit. There is 
no provision in the Guardians and Wards Act 
which empowers the District Judge to exercise 
disposing pow’er over the minor’s property under 
the management of a lawful guardian. It is the 
function of the guardian to deal with the pro¬ 
perly of the minor and to administer it. The 
guardian may obtain the advice of the District 
Judge under S. 33. The District Judge may 
also make an order under S. 43 regulating the 
conduct or proceeding of any guardian appoint¬ 
ed or declared by the Court. But he cannot 
deal with the minor’s property and do every¬ 
thing which the guardian might do. Besides 
cancelling an instrument executed by the latter, 
he has no power to declare that the cancella¬ 
tion of the lease already executed is to take 
effect from a certain date and that it shall be 
valid till that date arrives, 1934 A. 1043 = 
1934 A.L.J. 120O. 

Sec. 32 .—A minods intfrest in a trust can be 
protected and the benefits thereof secured to the 
minor, by the appointment of a guardian of the 
property of the minor in respect of such interest. 
39 A. 288 = 37 bC. 885. As to jurisdiction to 
dispossess third person in possession of the estate, 
see 47 A, 313 = 23 A.L.J. 28=1925 A. 277. An 
order of suspension of the guardian can be 
passed by the Judge under S. 32. 40 I.C. 397. 
On this section, also 57 M. 712 = 66 M.L.J' 
351; 64 C.L.J. 556, cited under S. 43 , infra, 


S. 34] 


The Guardian and Wards Act (VIII of 1890). 


2841 


Right of guardian so ap- 33- (0 A guardian appointed or declared by the 

pointed or declared to apply Court may apply by petition to the Court which ap- 
to the Court for opinion in pointed or declared him for its opinion, advice or 
man^agement of property of direction on any present question respecting the 

management or administration of the property of his 

ward. 

( 2 ) If the Court considers the question to be proper for summary disposal, 

it shall cause a copy of the petition to be served on, and the hearing thereof may be 

attended by, such of the persons interested in the application as the Court thinks 
fit. 


( 3 ) The guardian stating in good faith^ the facts in the petition and acting 
upon the opinion, advice or direction given by the Court shall be deemed, so far 
as regards his own responsibility, to have performed his duty as guardian in the 
subject-matter of the application. 


Obligations on guardian o^ 34- ^Where a guardian of the property of a ward 
property appointed or de- has been appointed or declared by the Court and such 
dared by the Court. guardian is not the Collector, he shall,- 

(a) if so required by the Court, give a bond as nearly as may be in the 
prescribed form, to the Judge of the Court to enure for the benefit of the Judge 
for the time being, with or without sureties, as may be prescribed, engaging duly 
to account for what he may receive in respect of the property of the ward * 

(b) if so required by the Court, deliver to the Court, within six months 
from the date of his appointment or declaration by the Court or within such other 
time as the Court directs, a statement of the immovable property belonging to 
the ward, of the money and other movable property which he has received on 

.^behalf of the ward up to the date of delivering the statement, and of the debts due 
on that date to or from the ward ; 

(c) if so required by the Court, exhibit his accounts in the Court at such 
times and in such form as the Court from time to time directs ; 

(d) if so required by the Court, pay into the Court at such time as the 
Court directs the balance due from him on those accounts, or so much thereof 
as the Court directs : and 


LEG. REF. 

* See S. 3 (i2o) of the General Clauses Act 
(X of 1897). 

* For instances of notifications issued under 
this section, see Bom. R. & O., Vol. III. 

NOTES. 

Sec. 33 .—The directions of Court under 
S. 33 do not impose a liability on a minor where 
none existed. The effect of the sanction under 
sub-cl. {3) of S. 33 is that it raises a statutory 
presumption of a faithful performance by the 
guardian of a duty cast upon him and protects 
him as regards his own liability either under his 
bond or in general to the Court or as against 
the minor. The sanction does not, however, 
have the effect of making the minor personally 
bound by a contract by the guardian which 
does not purport to charge the minor’s estate. 
34 Bom.L.R. 996. See also 1934 A. 1043. 
Where a guardian granted a five years’ lease of 
a certain land belonging to the minor and the 
transaction was approved by the minor and his 
relatives and was duly communicated to the 
Court but subsequently on the application of a 
third party the Court cancelled the prior lease 
^nd directed a fresh auction, heldj that the first 
lease granted was within the competency of the 
minor and the Court’s order cancelling the same 
was made without jurisdiction. 132 I.G. 203 = 
J930 L. loi, A Mahomedan mother who had 

C. C. M.—356 


been appointed guardian of her minor child by 
Court referred a dispute, in which the minor 
was ^ interested, to arbitration without having 
obtained the previous sanction of the District 
Judge. When the award was filed, in Court, 
permission was obtained from the Court that 
the award should be filed inasmuch as it was for 
the benefit of the minor, but there again the 
mother acted as guardian ad litem. The minor 
sued after attaining majority to avoid the 
decree passed by Court on the basis of the 
ward. Heldy that the mother’s reference to 
arbitration without the necessary sanction of 
Court rendered the award and decree voidable 
at the instance of the minor and the latter 
could sue to have same set aside within three 
years of attaining majority. 53 A. 428=1931 
A.L.J. 170=1931 A. 307. On this section, 
also 26 A.L.J. 290=1928 A. 259. 

Sec. 34.—There is no provision of law which 
allows a Court to require the guardian to pay 
into Court a fixed sum at stated intervals with¬ 
out regard to the question whether this is in 
excess of the balance shown on the guardian’s 
account or iswithinit. 1935 L. 931. 

Cls. (c) and (d).—For scrutiny of guardian’s 
accounts, regular suit is the proper remedy. 26 
L.W. 44=100 I.C. 600. See also 1926 M. 478 
=50 M.L.J.273; 107 I.C. 152 = 7 P. 144. 

Cl. (d): Scope of Segtion.~ 94 kC 79= 
1926 M. 825=50 M.L.J. 273. There is nothing 
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(«) apply for the maintenance, education and advancement of the ward 
and of such persons as are dependent on him, and for the celebration of cere 
monies to which the ward or any of those persons may be a party, such portion of 
the income of the property of the ward as the Court from time to tinie directs 
and, if the Court so directs, the whole or any part of that property. ’ 

*[34-A. When accounts are exhibited by a guardian of the property of a 


LEG. REF. 

* Inserted by Act XVII of 1929, S. 2. 

NOTES. 

in S. 34 to warrant the suggestion that the ex¬ 
pression “balance due from him on those 
accounts” is necessarily intended to empower the 
Court to compel the guardian to pay into the 
Court, not the sum which he admits to be due 
at the foot of the account exhibited by him, but 
the sum which the Court finds on enquiry held 
by it to be due. i2l I.C. 168=1930 S. 43. See 
also 140 I.C. 590 = 34 P.L.R. 549=1933 L. 484; 
1930 L. 420. S. 43 read with S. 34 impliedly 
provides for expenditure in connection with the 
auditing of the accounts relating to the property 
of the ward. 11 P.L.T. 349= 1930 P. 384. The 
guardian of a minor gave on lease a plot of 
land belonging to a minor to his brother-in- 
law. The Court held that the lessee was a 
benamidar for the guardian and called on the 
latter to deposit the lease money in Court. 
Heldy that the claim against the guardian could 
be sustained only on the basis of a contract or 
a ^uflji-contract and such a claim could be en¬ 
forced by a regular suit and not by a summary 
remedy. 136 I.C. 2 = 1932 L. 272. If no accounts 
are furnished by the guardian, it does not pre¬ 
clude the Court from going into accounts and 
calling on the guardian to pay such balance as 
the Court may find to be due. The power of 
Court is not limited to directing the guardian 
to pay such balance as he mav or may not show. 
(46 A. 458; 7 P. 144, Foil.) 141 I.C. 590. 
Where a petition against a guardian states 
that a certain amount is due from the guardian 
and the Court finds that the exact'amount due 
is something different. Held, that the Court 
can record any definite finding as to exact 
amount due from guardian. 164 I.C. 282 = 
17 P.L.T. 756=1936 P. 447. 

Sec. 34 (e).—Although under the Hindu 
Law money borrowed for the purposes of the 
marriage of a member of a Hindu family must 
be regarded as borrowed for legal necessity, yet 
when a guardian has been appointed by the 
Court, the powers of such guardian with regard 
to incurring liabilities on behalf of the ward 
are limited. Such guardian is incompetent to 
borrow money for the purpo.se of the marriage 
of one of his wards and his sister dependant on 
them without the permi.ssion of the Court in 
view of S. 34 (/). 8 O.W.N. 1146=1931 O. 

403. An order passed in respect of maintenance 
of a dependant of a minor is one passed under 
S. 34 and being of a temporary nature is not 
binding when the minor attains majority. 1935 
Pesh. 174. All orders passed under the provi¬ 
sion of S. 34 (^) arc temporary orders, having 
no cfifcct after the owners of the estate attain 
majority. Once the minor attains majority, the 
Court is functus officio and the late ward is em¬ 
powered himself to cancel or vary the arrange¬ 
ments made by the temporary orders which were 
passed during his minority, (5 C.W.N. 207, 


Dist.) 161 I.C. 41 = 1936 Pesh. 34. An order 
issuing warrant against an ex-guardian for re¬ 
covery of arrears of mainte nance said to be due 
to the minor up to the date of his making over 
possession of the minor’s estate to the new 
guardian is bad, when the ex-guardian has no 
property of the minor in his hand and has 
made it over to the new guardian and has sub¬ 
mitted accounts. If on the accounts anything 
is found due from him to the minor, appropri¬ 
ate steps could be taken against him for the 
recovery of the said amount. 68 G.L.J. 68. " 
There is no provision in the Guardians and 
VVards Act empowering the Court to issue a 
distress warrant on the minor to recover from 
him sum alleged to be due by him to the ex¬ 
guardian. 1937 Cal. 422. Consent order for 
payment of money by husband to wife or school 
authorities for maintenance and school expenses 
of minor children is valid but not executable as 
decree for money under C. P. Code, O. 21, R. 
II. 41 Bom.L.R. 625=1939 Bom. 367. 

Secs. 34 and 85 : Scope. —This section does 
not deprive the Court of its general power to 
impose conditions on guardians and so the ap¬ 
pointment of a guardian conditional on his 
furnishing security is not ultra vires. 40 M. 775 
= 37 I.C. 892. See also 49 M. 809=51 M.L.J, 
726 (F.B.). [ 5 'rr also Notes under Ss. 7 and 10 

supra.] Court can ask guardian to apply in¬ 
come for maintenance. 34 P.R. 1912=141.0. 
789. An order under S. 34, Cl. (r) directing 
the guardian of a ward to pay a certain sum of 
money to another is not an order under S. 2 
(14), C. P. Code, and is therefore not executable 
as a decree. 41 M. 241=41 I.C. 341 (36 M. 
29, Foil.). Attachment of property of guardian 
is improper. 1923 L. 506 (i). 

Security. —Appointment of guardian does 
not become cHTective until security is furnished. 
71 I.C. 572. The Court is the obligee under 
a bond executed by sureties under S. 34 (fl) 
and can alone sue on the bond in the absence 
of an assignment in due form of law. 42 M. 
302 = 36 M.L.J. 114=49 I-C. 587. Limitation 
is that prescribed by Art. 68 of the Limitation 
Act except where tlie bond charges immovable 
property. 42 M. 30. The District Court can sup«- 
sede a guardian if he fails to furnish security 
within the fixed time. 19 I.C. 609=192 

R. 1913. Order appointing a person guardian 
subject to his furnishing security within a time 
—Failure to furnish—Penalty. 51 LG. 88=17 
A.L.J. 377. 

Appeal. —Direction to guardian to deposit 
money due to minor—Not appealable. 37 
309. No appeal lies from an order fixing the 
amount to be applied for the maintenance 
education and advancement of the ward and 
the persons depending on him, 27 LG. 92l»» 
28 M.L.J. 96. 

Sec. 34 -A.—S. 34-A was inserted by Act 
XVII of 1929. The necessity for this section 
is stated as follows in the Statement of Objects 


2843 


S. 35] The Guardian and Wards Act (VIII of 1890). 


Power to award remunera- Pursuance of a requisition made under clause 

tion for auditing accounts. section 34 of Otherwise, the Court may appoint 

^ person to audit the accounts, and may direct that 
remuneration for the work be paid out of the income of the property.] 

35 . Where a guardian appointed or declared by the Court has given a bond 

Suit against guardian where account for what he may receive in respect of 

administration-bond was property of his ward, the Court may, on ap- 
taken. plication made by petition and on being satisfied 

, , , , ‘hat the engagement of the bond has not been 

kept, and upon such terms as to security, or providing that any money 
received be paid into the Court, or otherwise as the Court thinks fit 
assign the bond to some proper person, who shall thereupon be entitled to sue 
on the bond in his own name as 1 /the bond had been originally given to him instead 

of to the Judge of the Court and shall be entitled to recover thereon as trustee for 
the ward, in respect of any breach thereof. 


NOTES. 

and Reasons :—“The Guardians and Wards Act, 
1890, contains no specific provision for the audi¬ 
ting of the accounts of minor’s estates and the 
meeting of the cost of the audit out of the 
estates. The audit of such accounts tends to be 
left to the Judges of Subordinate Courts or Dis¬ 
trict Courts or to ministerial officers, who have 
rarely the time or training to apply anything in 
the nature of a thorough test. With a view to 
checking the possibility of defalcation an adequ¬ 
ate audit of these accounts is desirable. Ac¬ 
cordingly the present Bill has been framed for 
the purpose of giving express power to the Court 
to award remuneration for auditing accounts out 
of the income of the property. Cl. (3) empowers 
the High Court to make rules as to the audit of 
the accounts, the class of persons who should be 
appointed to audit them and the scales of remu¬ 
neration to be granted to the auditors. 

Sec. 35.—The Court has got the power under 
S. 35 to assign a surety bond executed by the 
guardian in favour of the assignee of the interests 
of the minors who has attained majority. The 
exercise of jurisdiction to assign is undoubtedly 
discretionary. (The effect of the words “as 
trustee for the ward” in S. 35 considered.) 34 

C.W.N. 953 * 

Security bond by guardian—Assignment.— 
Where a person appointed as guardian of a 
minor under the Act executes a security bond in 
favour of the Court undertaking to “duly account 
for all the movable property and for all the 
money which he shall receive on account of the 
movable and immovable properties of the 
minor,” etc., and to be liable for a certain 
amount of money in default of the due perfor¬ 
mance of his duties as guardian, making his 
immovable properties security for the amount in 
addition to his personal liability, the bond is 
conditioned for the due performance of the 
duties of the executant as guardian. The obli¬ 
gation to pay conies into force the moment there 
is failure to account for the monies received by 
the guardian. If as the result of the engage¬ 
ment of the bond not being kept up and of the 
failure of the guardian to account for the monies, 
the Court assigns the bond under S. 35 what 
the assignee gets is not a mere right to 
sue but a right to enforce a liability under 
the bond which has accrued due, and 
When the liability is also secured by a charge 
or mortgage of immovable property, -the 


charge or mortgage is also assigned along with 
the right to enforce the liability. The assignee 
under S. 35 is entitled to enforce the liability 
and the charge or mortgage therefor as if the 
bond has been executed in his favour. When 
a newly appointed guardian of the ward takes 
an assignment the assignment is in trust for 
the ward. When the assignee guardian assigns 
the bond to the ward on the latter becoming a 
rnajor, that assignment is only in fulfilment of 
the duty the assignee is under to hand over all 
the property of the ward to the latter. Such an 
assignment is perfectly valid and entitles the 
ward to sue and to enforce its terms. 1938 M. 

W.N. 379=193^ Mad. 829. The proceeding 
lor assignment will in no way operate to the 
prejudice of any defence the surety’s represta- 
tives may have in a suit brought on the bond. 
^ C.W.N. 953 = 1930 C. 594. An order by the 
District Court fixing the liability of the surety is 
not called for and not necessary before the Court 
can assign the bond to the minor or any other 
guardian of his, appointed by the Court. There 
is no provision in the Act for the surety being a 
parly to any proceedings in which accounts may 
be taken and no provision by which the surety 
can appeal against the order of the District Court 
fixing his liability. 135 I.C. 833 = 1932 A. 177. 
A certificate oj guardianship is not a public or official 
record the meaning of sec. 35 and is there¬ 

fore no^ admissible in evidence. 53 A, 428= 130 
I.C. 201 = 1931 A. 307. What sec. 35 apparently 
contemplates is that an entry should have been 
made by an officer whose duty it is to make such 
an entry after having been satisfied as to its 
correctness. 53 A. 428=130 I.C. 201 = 1931 A. 

307. 

Secs. 35 and 36 .— Asuit/or accounts by award 
against his late guardian or his representatives if 
it is proved that his property had gone into their 
hands is maintainable. 22 Bom.L.R. 633=44 
B. 852. See also 18 I.C. 876=17 C.W.N. 695. 
Ward should not be compelled to file regular 
suit for satisfying Court that engagement has not 
been kept up. 1928 M. 545 = 54 M.L.J. 671. 
Sec. 35 IS perfectly general and can apply to a 
case where the ward was a minor or to a case 
where the ward has ceased to be a minor. The 
section is intended to cover both the cases 
There is nothing in sec. 35 making it inappli¬ 
cable to the case of a ward attaining majority 
and applying for an assignment of the bond 
(42 M. 302; 51 M.L.J. 241, Diss. from). 1928 
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36 . (i) Where a guar.aan appointed or declared by the Court has not given 

a bond as aforesaid, any person, with the leave of 
Suit against guardian where Court, may, as next friend, at any time durine the 

taken. continuance of the minority of the ward, and upon 

such terms as aforesaid, institute a suit against the 
guardian, or, in case o^ his death, against his representative, for an account of 
what the guardian has received in respect ol the property of the ward, and may 
recover in the suit, as trustee for the ward, such amount as may be found to be 
payable by the guardian or his representative, as the case may be. 

( 2 ) The provisions of sub-section (i) shall, so far as they relate to a suit 
against a guardian, be subject to the provisions of S. 440 of the Code of Civil 
Procedure as amended by this Act.^ 

37 . Nothing in either of the two last foregoing sections shall be construed 

to deprive a ward or his representative of any remedy 

as^rus^tee^ against his guardian, or the representative of the 

guardian, which, not being expressly provided in either 
of those sections, any other l^cneficiary or his representative would have against 
his trustee or the representative of the trustee. 

Termination of Guardianship, 

38 . On the death of one of two or more joint 
guardians, the guardianship continues to the survivor or 
survivois until a further appointment is made by the 
Court. 

on the application of any person interested, or of its 
own motion, remove a guardian appointed or declared 
by the Court, or a guardian appointed by will or other 
instrument, for any ol the following causes, namely :— 

{a) for abuse of his trust ; 

{b) for continued failure to perform the duties of his trust ; 

(c) for incapacity to perform the duties of his trust ; 

{d) for ill-treatment, or neglect to take proper care, of his ward ; 


Right of survivorship among 
joint guardians. 

39 - The Court may 

Removal of guardian. 


LEG. REF. 

^ See new Order XXXII, Ruh's i and 4 (2) in 
the First Schedule to the Code of Civil Procedure 
(Act V of 1908). 


NOTES. 

M. 54r)~.‘>4 M.L.J. 671. A suit biouglit against 
the guardian of the property of a minor under 
sec. 36 is maintainable tliou^th the leave of the 
Court i.s obtained subsequent to filing. 22 Bom. 

L.R. 787 = 44 B. 602. 

Appeal. —See 135 I.C. 833 -1932 A.L.J. 47-r 
1932 A. 177; 30 B. 164^ 7 Bom.L.R. 803. 

Sec. 36 : Scope—Suit for rendition 01 
ACCOUNTS. —The principle underlying sec. 36 is 
one of universal application and can be applicil 
even to a case where the guardian is not ap¬ 
pointed by the Court, The minors arc tlicrc- 
forc cntiiled to maintain a suit for rendition of 
accounts against the legal representative of the 
guardian. The fact that the minors have entered 
into a compromise with one of the legal repre¬ 
sentatives cannot in any way deprive them of 
the right of bringing a suit for rendition of 
accounts against tlie others. 1934 E. 4*o* 

Secs. 36 and 37 .--A minor cau sue the legal 
representative of his deceased guardian for 
accounts where the guardian had died without 
rendering accounts, and sec. 41 (3) is no bar to 
it. 55 P.R. 1918^46 I.C. 457. 


Sec. 39 .—The provisions of the Act apply to 
guardians appointed by will and action can be 
taken in regard to them under Ss. 39, 41 and 
45.8 L. 306-103 LG. 470-1927 L. 344. 

St:opE OF Section. —The Court cannot 

appoint a guardian of the person of a Hindu 
minor of a joint family. 37 I.C. 678= n L.W. 
596. It is open to a District Court to remove a 
guardian for continued failure to perform the 
duties of his trust, for incapacity to perform those 
duties and for contumacious disregard of any 
order of the Court. Failure to keep account of 
trust property is a failure to perform a very 
important duty of the trust and the illiteracy 
which is a bar to the performance of such duty 
can be looked upon as an incapacity under 
see. 39 (c). If a man is illiterate, it is still his 
duty to furnish account by employing another 
person to keep accounts. 117 I.C. 782=193^ 
S. 14. If a guardian has been appointed of 
the persons and property of the minor sons by 
their father by means of a will, the Court has no 
jurisdiction to proceed with the appointment w 
another guardian until the guardian appointed 
by the will is removed from guardianship under 
the provisions of see. 39 of the Guardians and 
Wards Act. 41 
remove even 
Punj.L.R. 127. 

^ guardian of Mahompdanminor —^ 


P.L.R. 12. ^As to power m 
testamentary guardians, see 2o 
AoDointment of sister’s husband 
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(e) for contumacious disregard of any provision of this Act or of any order 
of the Court ; 

(/) for conviction of an offence implying, in the opinion of the Court, a 
defect of character which unfits him to be the guardian of his ward ; 

(g) for having an interest adverse to the faithful performance of his duties ; 

{h) for ceasing to reside within the local limits of the jurisdiction of the 

Court; 

{i} in the case of a guardian of the property, for bankruptcy or insolvency ; 

(j) by reason of the guardianship of the guardian ceasing, or being liable to 
cease, under the law to which the minor is subject : 

Provided that a guardian appointed by will or other instrument, whether 
he has been declared under this Act or not, shall not be removed— 


(a) for the cause mentioned in clause {g) unless the adverse interest accrued 
after the death of the person who appointed him, or it is shown that that person 
made and maintained the appointment in ignorance of the existence of the adverse 
interest, or 

{b) for the cause mentioned in clause (A) unless such guardian has taken 
up such a residence as, in the opinion of the Court, renders it impracticable for 
him to discharge the functions of guardian. 


NOTES. 

personal law of the minor. See 85 I.C. 624=28 
O.C. 172=1925 0.623. The word “instrument” 
in sec. 39 must be confined to instruments 
ejusdem generis with a will, and does not cover ^ 
compromise decree. 42 I.C. 505=6 L.W, 760 
(18 B. 375, Foil.). A will need not and could 
not be set aside when the testator had no legal 
power to appoint a guardian for the property. 
40 M. 672 = 30 M.L.J. 504. Guardian not 
validly appointed if trespasser, if could be 
removed. 21 I.C. 848. Guardian niay be 
removed, if there exists bitter relationship 
between him and his wajrd. 1925 L. 375; 8 L. 

L. J. 201. Wishes of minors in a position to 
exercise their discretion to be consulted, 1925 
h. 375. Courts removing guardians must, 
first of all, be satisfied that there are present one 
or more of the reasons for the removal of guar¬ 
dians set out in sec. 39> should expre^ly 
state what the reasons arc which justify the order 
removing the guardian. The mere circumstance 
that the minor is sufficiently old to be able to ex¬ 
press a preference for one person over another for 
his guardian is no reason for removal of a guar¬ 
dian. 165 I.C. 258=1936 M.W.N. 373= *936 

M. 695. Failure by a guardian to comply with 
the terms of his appointment justifies his removal 
by the Court. 20 I,G. 10=164 P.L.R. 1913* 

also 1926 O. 169=2 O.W.N. 796(F.B.). When the 
Court removes a person from guardianship, it is 
its duty to pass the necessary orders for the 
adequate protection of the minor’s estate, especi¬ 
ally when it is in a bad state (m manage¬ 
ment. 34 G.W.N. 986. Where objections were 
taken to accounts filed by a guardian of a minor 
by his maternal uncle who presented a petition 
for the removal of the guardian and an inquiiy 
of accounts was held. Held, that inquiry could 
be held at the instance of such person as sec. 39 
permitted a Court to act in the matter of re¬ 
moval of a guardian on the application of any 
person interested. 164 I.C. 282 17 a . . . 

Sec. 39 (eT-Guardian disobeymg order 
under sec, 34 (^-Imposition of fine ultra vires. 


1912 = 14 I.C. 789; 2 O.W.N. 796 

(F.B.); 

Cl- (h). An applicant for guardianship must 
reside within the jurisdiction of the Court to 
which he makes the application. 36 A. 280=24 
I.C. 59. But see abo 1925 N. 224=75 I-C. 595. 
This is an enabling clause. Person outside juris¬ 
diction can also be appointed in a fit and proper 
case. 1940 Pesh. 14. But see 58 G, 15, infra. It 
is within the discretion of the Court to appoint'a 
man who does not reside within the local lirtiijs 
of its jurisdiction as a guardian or not. There 
is no provision in the Act prohibiting the ap¬ 
pointment of a person as a guardian who does 
not reside within the local limits of the jurisdic¬ 
tion of the Court. A plain reading of sec. 39 
shows that the Court has been given the power 
to remove a guardian who has ceased to reside 
within its local limits. The word “may” has 
been used and not “shall”. But the converse 
proposition is not true. 188 I.C. 555=1940 
Pesh. 14. S€eabo^^\.C. 595=1925 Nag. 224. 
Under the Guardians and Wards Act, it is not 
essential that a person who applies for being 
appointed guardian of the property of a minor 
should be a resident of the district in which 
the property is situated. The power of the 
Court under S. 39 of the Act to remove a 
guardian who is not residing in the district 
within which the property is situated is dis¬ 
cretionary and it cannot reasonably be inferred 
therefrom that the applicant must necessarily be 
a resident of the district in which the property 
is situated. 44 P.L.R. 202. 


should not appoint a person who is resident out¬ 
side its jurisdiction as guardian. 58 C. 15= 1930 
C. 397 - Person residing out of jurisdiction of 
Court may be appointed guardian. 1933 A.L.J 

1333=1933 A. 780. 

Cl. (j).—A widow appointed as testamentary 
guardian does not become legally disqualified by 
re-marriage to continue to be guardian. 18 

I.C. 133. * . 

Notice.— Removal of guardian— Notice to 
show cause essential before, removal. 27 I.C 
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40 . (i) If a guardian appointed or declared by the Court desires to resign 

Discharge of guardian. office, he may apply to the Court to be dis¬ 

charged. 

( 2 ) If the Court finds that there is sufficient reason for the application 
It shall discharge him, and if the guardian making the application is the Collector 
and the Provincial Government approves of his applying to be discharged the 
Court shall in any case discharge him. ’ 

Cessation of authority of 41 . (i) The powers of a guardian of the person 

guardian. ceasc— ^ * 

(i?) by his death, removal or discharge ; 

{b) by the Court of Wards assuming superintendence of the person of 
the ward ; ^ 

(r) by the ward ceasing to be a minor ; 

(t/) in the case of a female ward, by her marriage to a husband who is not 

unfit to be a guardian of her person or, if the guardian was appointed or declared 

by the Court, by her marriage to a husband who is not, in the opinion of the Court 
so unfit ; or * 


(e) in the case of a ward whose father was unfit to be guardian of the person 
of the ward, by the father ceasing to be so or, if the father was deemed by the 
Court to be so unfit, by his ceasing to be so in the opinion of the Court. 

( 2 ) The powers of a guardian of the property cease— 

(^z) by his death, removal or discharge ; 

(6) by the Court of Wards assuming superintendence of the property of 
the ward ; or 


(c) by the ward ceasing to be a minor. 

(3) When for any cause the powers of a guardian cease, the Court may 
require hirn or, it he is dead, his representative to deliver as it directs any pro¬ 
perty in his possession or control belonging to the ward or any accounts in his 
possession or control relating to any past or present property of the ward. 


NOTES. 

18 = 20 C.L. J. 298. Before removing a guar¬ 
dian, he should be given notice setting out for 
which of the causes mentioned in see. 39 it is ’ 
proposed to remove him. 116 I.C. 660 (0 = 
1929 N, 176. 

Appeal. —There is no appeal from an order 
made by the District Judge refusing to remove 
aguardian. 14 I.C. 56:= 195 P.W.R. 1912(19 
C. 487; 23 C. 201; 20 B. 667; 20 A. 433, Foil.). 
Order removing guardian is appealable. 1925 
O. 260. 

Secs. 39 and 8.—A first cousin, once re¬ 
moved, of a minor comes within the terms of S. 

8 (b) and is thereby entitled to make an appli¬ 
cation for the appointment of a guardian. The 
fact that he comes within the terms of S, 8 is 
quite enough to make him personally interested 
within the meaning of S. 39 and he is, there¬ 
fore, entitled to file an application for the re¬ 
moval of a guardian. The fact that he is at 
enmity with the guardian is immaterial. I.L.R. 
(1939)2 Cal. 440--185 I.C. 80 o=i 2 R.C. 420. 

Sees. 39 and 43 .—Relative scope—Testa- 
mcntaiy guardian—Removal—Directions and 
conditions as to discharge of duties—Powers of 
Court, See 71 M.L.J. 417. 

Sec. 40 .—Application for removal of guardian 

dismissed—-Subsequent application is barred, 

20 A.L.J. 959 = 49 A. 196=^1922 A. 540. See 

also 136 I.C. 3 = 1932 L. 306 vited under S. 41, 
Cl. (4). -3 a ^ » 

Sec. 41 ; Scope op Section. —S. 41 is not 
confined to the case of guardian appointed by 


the Court. The word “guardian” in that 
section refers not merely to a guardian appoin¬ 
ted or declared by the Court, but also to other 
guardians, including guardians appointed by 
instruments. Under S. 41 (^), the rights of a 
person who claims to be the legally constituted 
guardian of a minor come to an end when the 
Court of Wards assumes superintendence. 15^^ 
I. C. 706=1934 O. 392, 

Application of Discharge on ground op 
MAJORITY — Effect of order. —In an applica¬ 
tion by the guardian for a discharge on the 
ground of majority, it is not necessary for the 
Court to declare the minor to have attained 
majority. The Court, when it accepts the fact 
that the minor has attained majority, docs not 
make any order under the Act, which would be 
final and not liable to be. contested by suit or 
otherwise. It is open to the minor to show that 
he had not attained the age of majority on that 
date in spite of the orders passed by the Judge. 

1.19 I.C. .781 = 1934 A.L.J. 318=1934 A. 4^ 
(F.B.). 

Sec. 41 ( 3 ).—The words “in his possession 
or control” should be taken in the narrow sense 
of “in this sense of the guardian having a power 
of disposition over it and not in the actual 
possession,” It docs not mean that if the 
guardian has converted the Government Pro- 
luissory Notes of his ward and disposed ot the 
property or proceeds, no order can be made 
against him under S. 41. 152 LC. 1073 = 3” 

C.VV.N. 438=1934 C. 520. On an application 
for the discharge of guardian, the Court ha-^ 
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( 4 ) When he has delivered the property or accounts as required by the 
Court, the Court may declare him to be discharged from his liabilities save as 
regards any fraud which may subsequently be discovered. 


NOTES. 

power to direct an investigation into accounts 
filed in Court. See 92 I.G. 98=1926 M. 419. 
But see 50 M. 80. S. 41 does not authorise a 
Court to order accounts to be rendered after the 
termination of the guardianship. 49 I.C. 132 = 
29 C.L.J, 44. See also 18 S.L.R. 85—1925 S. 
269. As to construction of section, see 10 L. 
127=30 P.L.R. 680. S. 41 has no applica¬ 
tion to guardians whose powers had ceased by 
reason of their wards having attained majority 
or otherwise before the passing of the Act. 17 
B. 566. See also 149 I.C. 781 = 1934 A. 406 
(F.B.). Under S. 41 (3) the guardian is liable 
to deliver any property in his possession or con¬ 
trol belonging to the ward or any accounts in his 
possession or control relating to any past or pre¬ 
sent property of the ward. But the Court has no 
power to compel the guardian to pay any sum 
found due from the guardian after the enquiry. 
Per Curiam .—It cannot be said, if the deceased 
guardian’s accounts are wrong, the Court can 
compel the representative of the guardian to pay 
into Court any sum found due after an investiga¬ 
tion. 130 I.C. 779=1931 L. 68. Where the 
only object is to protect the minor’s property the 
object can well be served by directing the dis¬ 
charged guardian to furnish solvent security for 
payment of any amount that may be found due 
on scrutiny of accounts. It is hard on a guar¬ 
dian, to be called upon to deposit a large amount 
in cash. 1938 N.L.J. 202 = 1938 Nag. 399. The 
guardian must without prejudice to his title or to 
anything he could establish by suit be compelled 
to give up'possession on ceasing to be guardian. 
141.0.674(1). Property in guardian’s posses¬ 
sion or control and also accounts whether correct 
or not are to be handed over. 1930 S. 43. 
Under S. 41 (3) the guardian is liable to deliver 
any property in his possession or control belong¬ 
ing to the ward or any account in his possession 
or control relating to any past or present proper¬ 
ty of the ward. But the Court has no power to 
compel the guardian to pay any sum found due 
from the guardian after the enquiry. Per Curiam. 
—It cannot be said, if the deceased guardian’s 
accounts are wrong, the Court can compel the 
representative of the guardian to pay into Court 
any sum found due after an investigation. 31 P. 
L.R. 965=1931 L. 68. See also 10 L. 168. The 
Court has power to require a de facto guardian 
to deliver the infant’s properties to the guardian 
appointed under the Act. 51 I.C. 236=36 M. 
L.J. 189. Under S. 41 (3), a Court cannot 
compel the guardian of a minor to pay to the 
minor any sum found due from the guardian 
after an enquiry into the accounts, and the only 
order which it could pass is for the payment of 
the balance on the accounts exhibited by the 
guardian. 161 I.C. 493=1936 A.W.R. 100= 
1936 A.L.J. 36=1936 A. 179. A ward cannot 
maintain a suit against the widow and minor 
sons of his deceased guardian. 9 59 * = 74 

P.W.R. 1911 (22 A. 332, Foil.; II Bom.L.R. 
190 ; 7 I.G. 214, Dist.). Meaning of ‘property 
belonging to the ward’ in S. 41 {3). 51 I.C. 529 
= 1918 M.W.N. 440. “Any cause” includes 
death of the minor which terminates the guar¬ 


dianship. 51 I.G. 529. Deathof ward—^Power to 
direct guardian to hand over properties to heir. 
51 I.C. 529=1918 M.W.N. 440. See also 42 A, 
1=32 I.C. 167; 92 I.C. 196=1922 S. 269. 
Death of ward—Succession disputed—Court 
should not order guardian to hand over proper¬ 
ties to one of the claimants. See 22 L.W. 642 = 
92 I.C. 570. If the guardian is incompetent or 
is otherwise an improper person to be allowed to 
continue as such, proper proceedings must be 
taken under S. 39 for his removal and the ap¬ 
pointment of another guardian. But until this 

IS done, it is the duty of the Court to render all 
assistance to the guardian in the discharge of his 
duties and to sec that the minors remain in his 
custody. 100 I.G. 807 = 1927 L. 266. 

Sec. 41, Cl. ( 3 ) and ( 4 ).—When the quandom 
guardian has complied with the directions of the 
Court under sub-S. (3), the Court has full dis¬ 
cretion in the matter under sub-S. (4) to dis¬ 
charge him, if it thinks fit. In exercising such 
discretion the Judge is exercising a jurisdiction 
vested m him and as such it cannot be interfer- 
ed with in revision. I.L.R. (1938) Mad. 667= 
^38 Mad. 347 =(i 938 ) ,i M.L.J. 285 (F.B.). 
Where the ward is not satisfied by the accounts 
rendered by the guardian, it is the duty of the 
Court to order an enquiry into the accounts. 
The Court cannot shirk its duty by suggesting a 
remedy by way of a separate suit in view of the 
provisions of S. 48. 191 I.C. 108=1940 Rang. 

Cl- ( 4 ).—A suit will lie against the guardian’s 
son and a surety to render accounts in the 
absence of an order of discharge of the guar- 

dian 67 I C. 935 = 3 Lah.L.J. 364. Even after 

discharge of guardian his liability continues for 

subsequently. 23 A.L. T. 428 
=88 I C. 165 = 1925 A. 457. To bar a sit by 
a ward on attaining majority against a guardian 

for rendition of accounts, the order of discharge 

under S. 41 {4) must be in express terms. 2'i P 

FoU.) The proper thing for a Court when the 
guardian applies for a discharge, is to issue a 
notice to the minor. If the minor has no objec¬ 
tion, the discharge may be given. If, however 
he has any objections, the Court may look into 
them in a summary manner, and if it is satisfied 
pnma facie that there is some force in the objec¬ 
tions, it will refuse to declare the guardian dis¬ 
charged from his liabilities under S. 41 (4), and 
direct the minor to obtain redress by me^s of a 
suit, and the discharge will be given on the basis 
of the decision of the regular suit. i6r I.G 49-* 
= 1936 A.L.J. 36=1936 A. 179. Where a 
guardian of property has been appointed, on the 
minor coming of age, the proper course for a 
Court is cither to refuse a discharge if it appear¬ 
ed that there was sufficient reason to keep open 
the question of the guardian’s liability or to 
exercise its power under S 41 (4) and discharge 
him if It considered that he has acted prooerlv 
throughout and that no reasonable claim could 

him. I L.R. (1938) Mad. 667 
= 1938 Mad. 347 = (1938) I M.L.J. 285 (F.B)^ 
An order discharging a guardian under S xi U\ 
must be regarded as discharging him from l\\ his 
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42 . When a guardian appointed or declared by the Court is discharged or 

under the law to which the ward is subject, ceases to 
Appointment of sucrcssor entitled to act, or when any such guardian or a 

to guardian dead, discharged *11 -n ^ 1 . d 

or removed. guardian appointed by will or other instrument is 

removed or dies, the Court, of its own motion or on 
application under Chapter II, may, if the ward is still a minor, appoint or declare 
another guardian of his person or property, or both, as the case may be. 

CHAPTER IV. 

Supplemental Provisions. 

43 . (i) The Court may, on the application of 

any person interested or of it own motion, make an 
order regulating the conduct or proceedings of any 
guardian appointed or declared by the Court. 


Orders for regulating 
conduct or proceedings of 
guardians, and enforcement 
of those orders. 


NOTES. 

liabilities as guardian except in respect of any 
frauds committed by him which may subse¬ 
quently be discovered. ‘‘Liability” referred to 
in the clause is not confined to liabilities to 
which the guardian is made subject by the Act 
but includes all the liabilities of the guardian 
under the general law to render an account of 
his management to the minor. When the 
guardian has rendered accounts and has been 
discharged by the Court under S. 41 (4), it is 
not open to the minor after becoming a major to 
sue the guardian praying that an account should 
be taken of the management. The suit, to be 
maintainable, should be framed as one for falsi¬ 
fying or surcharging the account already ren¬ 
dered by the guardian and not merely for taking 
an account. 44 L.W. 441 — 1936 M. 868 = 71 
M.L.J. 658. When an application is made by 
the mother of a minor under S. 39 for removal 
of a guardian appointed under the Act and for 
appointing herself as guardian of the property of 
the minor, and the Court orders the guardian to 
be discharged on the ground that he had fur¬ 
nished proper accounts which were checked and 
found correct by the Court, the discharge must 
be deemed to have been granted under S. 41 
(4) of the Act. 44 L.W. 441-^1936 M. 868 = 
71 M.L.J. 658. See also 8 Mys.L.J. 25. Order 
of discharge of guardian must be express— 
Guardian cannot set up title of third person. 2 
Pat.L.T. 556 = 61 I.G. 807 = 6 Pat.L.J. 273. See 
also 1932 L, 306. Minor attaining majority— 
Discharge of guardian—Filing accounts in Court 
—Court has no power to inquire into correctness 
of accounts—Separate suit is remedy of minor. 
50 M. 80=1926 M. 977 = 51 M.L.J. 241. On 
this section, see also 26 A.L.J. 290= 1928 A. 259. 

Termination of Guardianship—Subsequent 

ORDER FOR RESTORATION OF PROPERTY— PoWER 
OF Court. —An order for delivery of specific 
properties, to wit. Government Promissory 
Notes can be made against the guardian on an 
application made even after the termination of 
the guardianship by reason of the ward having 
attained majority. (5 C.W.N. 207, Dist.) 152 
I*G. 1073=38 C.W.N. 438 ='934 G. 520. 

Property of ward not t.^ken possession of 
BY the guardian—OrDER for RESTORATION.— 
Though it may be the duty of the guardian, as 
soon as he was appointed as such, to take posses¬ 
sion of the ornaments of the ward from whomso¬ 
ever they were with, and his failure to do so is a 
great dereliction of duty, where, however, it is 
proved he had never obtained possession of those 


ornaments, no order can be made under S. 41 
directing him to restore such property. 152 I.C. 

1073 = 3^1 C.W.N. 438 ='934 C. 520. 

Interest, rate of on restoration. —Where 
the guardian is ordered, to restore certain Gov¬ 
ernment Promissory Notes belonging to- the 
ward, he can only be charged with interest at 
3^ per cent., the interest which the ward would 
have got if those notes had been duly handed 
over to her. 152 I.C. 1073 = 38 C.W.N. 438= 
1934 C. 520. 

Secs. 41 and 43: Guardian required to 
continue periodical payments—Appealability 
OF ORDER. —Where a guardian has been required 
to continue the fixed periodical payments which 
the Court required him to make as a condition 
of being appointed guardian, and it is because he 
is unwilling to comply with this condition that 
he refuses to act as guardian, the requisition is 
not an order under S. 41, but one under S. 43 
and as such is appealable. 1935 L, 931. 

Secs. 41 ( 3 ) and 45 .—The power of a Court 
under S. 41 (3) to direct a guardian on termina¬ 
tion of his guardianship to deliver any property 
belonging to the ward extends to monies belong¬ 
ing to the minor. S. 45 is not inapplicable to a 
guardian after his removal. In view of the 
above, it cannot be contended that the accounts 
filed by a guardian prior to his removal should 
be deemed to have been passed by the Court. 
19 Pat.L.T, 485=1938 P.W.N. 509=1938 
398. 

Sec. 42 : Scope. —This section comes into 
operation only where a guardian is properly re¬ 
moved. 27 I.C. q8 = 2o C.L.J. 298. Object of 
the section. See 4 I.C. 603. Court has power 
to appoint a person who has not made an appli¬ 
cation himself and whose name is not mentioned 
in an application under this section as guardian. 
{Ibid.) An order appointing a guardian under 
S. 42 is appealable under S. 47. 93 I.C. 778=7 

S.L.R. 90. Where a guardian of the person and 
property of a minor has been appointed, the 
minor should be treated as a minor or infant and 
would not be able to enter into a contract or to 
transact any kind of business himself until the 
age of 21, and when a guardian so appointed h« 
resigned, another guardian should be appointed 
to the person and property of the minor 
though he has exceeded the age of 18 years. 162 

I.G. 716= 1936 L. 142, j f 

Sec. 43 .—A guardian disobeying an order ol 
the District Court under the Act can be ordered 
to give security for his own appearance but can¬ 
not be compelled to cause the production 01 
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( 2 ) Where there are more guardians than one of a ward, and they aro 
unable to agree upon a question ah'ecting his welfare, any of them may apply to 
the Court for its direction, and the Court may make such order respecting the 
matter in difference as it thinks fit. 

( 3 ) Except where it appears that the object of making an order under 
sub-section (i) or sub-section ( 2 ) would be defeated by the delay, the Court shall 
before making the order, direct notice of the application therefor or of the inten¬ 
tion of the Court to make it, as the case may be, to be given, in a case under sub¬ 
section (i), to the guardian or, in a case under sub-section ( 2 ), to the guardian 
who has not made the application. 

( 4 ) In case of disobedience to an order made under sub-section (i) or 
sub-section ( 2 ) the order may be enforced in the same manner as an injunction 
granted under ^section 492 or 493 of the Code of Civil Procedure, in a case under 


LEG. REF. 

^See now O. XXXIX, Rr. i and 2 in the 
First Schedule to the Code of Civil Procedure 
(Act V of 1908). 

NOTES. 

another person. 18 I.C. 922 = 24 M.L.J 231. 
The exercise of powers by District Judges over 
the guardians appointed by them, should be kept 
within limits provided by law, and should not be 
wholly arbitrary, made before necessary 
enquiries are held in the manner provided by 
law. Orders which are arbitrary are liable to be 
set aside. 64 G.L.J. 556 = 1937 C. 424. S. 43 
(4) limits the exercise of the powers to punish a 
disobedience of orders passed under els. (i) 
and (2). 103 I.C. 493. In the case of a minor 

for whom a personal guardian has been appoint¬ 
ed and who undertook not to marry the minor 
without the Court’s permission, the marriage or 
connivance at marriage with the ward ot the 
Court without the consent of the Court is con¬ 
tempt of Court liable to be severely punished. 
These powers of the District Judge are however 
limited to the actual guardian in respect of 
whom the order is made and cannot be exercised 
as against persons indirectly committing the 
breach by assisting the guardian in the act. (42 
G. 351, Rel. on.) 31 Bom.L.R. 1120=122 I.C. 
140=1929 B. 417. “Regulating the conduct or 
proceedings of a guardian” cannot be inter¬ 
preted as an order holding that prior to the date 
of such order guardian had caused loss to the 
estate which he should make good. (1926 M. 
478, Not appr.) 121 I.C. 168=1930 S. 43. 
b. 43 enables a Court to regulate by its order the 
conduct of persons either appointed or declared 
by the Court. A person who is appointed exe¬ 
cutor under a will and who disclaims that he is a 
guardian of the minor sons of the testator cannot 
be declared to be a guardian against his will by 
reason of S. 17 (5) of the Act. S. 43 is there¬ 
fore inapplicable to him, and does not justify the 
Court to impose conditions on him in regard to 
his discharge of duties as guardian. Obiter. 
Under S, 39 which is wider in its scope than 
S. 43, the Court may remove a guardian ap¬ 
pointed or declared by the Court or a guardian 

appointed by a will. 44 L.W. 5 ^ 3 “^ 93 ^ 
843=71 M.L.J. 417- the duties of a 

guardian of a minor girl is to provide a suitable 
bridegroom. Whatever he does in relation to 
that is either conduct or proceedings within the 
meaning of S. 43. Where a Court authorises 
l^ardian to celebrate the marriage of the girl| 


his act is a regulation of conduct or proceeding 
on the part of the guardian. The appellate 
Court has therefore the right to hear appeal 
from such an order under the provisions of S 47 
(I) read with S. 43. 1930 A.L.J. 152= 121 LG. 

090=1930 A. 66. It IS not the function of the 
District Judge to act as a match-maker for the 
female ward, much less on the application of the 
guardian of the property of the ward to select a 
particular bridegroom and force him upon the 
minor against the wishes of the minor and her 
step-mother who is appointed guardian of the 
person of the minor. The natural guardian or 
the guardian appointed by Court for the person 
of the minor should apply to the Court for sanc¬ 
tion in granting which the wishes of the minor 
where the minor is old enough to form an in- 
telligent preference, cannot be ignored : 56 B 
71 = 130 I.C. 732 (2} = 34 Bom.L.R. 83=1932 B.* 
156. Legislature has neither expressly nor 
impliedly given power to the Court to record 
a definite finding as to the exact amount due 
by the guardian as a result of an enquiry 
binding upon the guardian and to compel its 
payment; and if there is a definite finding by 
a Court as to the amount which the ex-guardian 
had to pay as the result of the enquiry, to that 
extent the finding is not warranted’ by the 
provisions of the Act and is without Jurisdic-. 
tion. 121 I.C. 168=1930 S. 43, S. 43 read 
with S. 34 impliedly provide for expenditure in 
connection with the auditing of the accounts 
relating to the property of the ward. 11 P.L.T 

349 = 1930 P* 384 (2). As to power of Court 
to make order in relation to third parties, see 

1934 A. 1043 = 1943 A.L.J. 1208. 

Application for investment of minor’s 
MONEY — Appeal. —An application under S. 43 
(i) of the Act can be made only by a person 
interested in the minor. Where a stranger filed 
an application under S. 43 of the Act praying 
that a loan might be ordered to be given out of 
the minor’s funds on a first mortgage of immova¬ 
ble properties and notices were issued to the 
personal guardian, the outstandings’ guardian 
and the immovable properties guardian of the 
minor and though the several guardians opposed 
the petition the Court ordered the grant of the 
loan, heldy that the order was one regulating the 
conduct or proceedings of the guardian apiwint- 
ed by the Court, as contemplated in S 4 
against which an appeal would lie to the High 
Court under S. 47 (i) of the Act. Heldy ft^ 

that the pcuuoner was not a person intwestesj 


2850 


The Civil Court Manual (Imperial Acts). 


i§. 44 


sub-section (i), as if the ward were the plaintiff and the guardian were the defend 
ant or, in a case under sub-section (2), as if the guardian who made the annh 
cation were the plaintiff and the other guardian were the defendant 

(5) ^cept in a case under sub-section (2), nothing in this section shall 
apply to a Collector who is, as such, a guardian. 

44. If, for the purpose or with the effect of preventing the Court from exer- 

T> 1 f 11-1 cising its authority with respect to a ward a puarHlan 

Penalty for removal ot ward i i *1.^ ^ vvaiu, d guaroian 

from jurisdiction. appoin ed or declared by the Court removes the ward 

. the limits of the jurisdiction of the Court in 

contravention of the provisions of S. 26, he shall be liable, by order of the Court 

to fine not exceeding one thousand rupees, or to imprisonment in the civil iail 
for a term which may extend to six months. 

Penalty for coniumacy* 45- (0 In the folllwing Cases, namely:- 

(fl) if a person having the custody of a minor fails toproduce him or cause 
him to be produced in compliance with a direction under section 12, sub-sec¬ 
tion (i), or to do his utmost to compel the minor to return to the custody of his 
guardian in obedience to an order under S. 25, sub-section (i), or 

(b) if a guardian appointed or declared by the Court fails to deliver to the 
Court, within the time allowed by or under clause (b) of S. 34, a statement 
required under that c.ause, or to exhibit accounts in compliance with a requisition 
under clause (i:) of that section, or to pay into the Court the balance due from 

him on those accounts in compliance with a requisition under clause (d) of that 
section, or 

(c) if a person who has ceased to be a guardian, or the representative of 
such a person fails to deliver any property or accounts in compliance with a 
requisition under S. 41, sub-section (3), 

the person, guardian or representative, as the case may be, shall be liable, by 
order of the Court, to fine not exceeding one hundred rupees, and in case of 
recusancy to fuither fine not exceeding ten rupees for each day after the first during 
which the default continues, and not exceeding five hundred rupees in the aggre¬ 
gate, and to detention in the civil Jail until he undertakes to produce the minor 
or cause him to be produced, or to compel his return, or to deliver the statement 
or to exhibit the accounts, or to pay tlic balance, or to deliver the property or accounts, 
as the case may be. 


NOTES. 

in the minor and consequently had no loa« 
standi to make the application under S. 43 (i). 
57 M. 712=1934 M. 207 = 66 M.L.J. 351. On 
this section, see also 15G.L.J. 147; 13 I.C. 351; 
10 M.L.J. 305; 6 I.C. 862; 16 B. 307. ^ee'also 
1932 L. 272, cited under S. 34, supra. 

Ss. 43 to 45 have no application to cases 
where interim orders in the form of injunctions 
restraining persons from causing injury to the 
persons or property of minors arc issued by the 
Court. 28 N.L.R. 332. 

Sec. 45 .—The words ‘‘recusancy” in S. 45 
means something more than mere disobedience 
of an order under Cl. (d) in S. 34. 49 I.C. 
624 ; 17 A.L.J. 300. On this section, see also 16 
M.L.J. 286; 1 I.C. 338=11 Bom.L.R. 190. 
Section applies also to a guardian who has been 
removed. 175 I.C. 173= 19 Pal.L.T. 485= 1938 
Pat. 398. Under S. 45 it is not open to the 
Court to take disciplinary action against a late 
guardian for non-compliance with an order 
issued to him to pay into Court an amount which 
was not admittedly due from him, but was 
arrived at by the Court itself on the basis of a 
report made by the present guardian, together 
with the Gourt*s own inquiry into the correct¬ 


ness of that report. 1937 O.W.N. 809=i937» 
Oudh. 463. See also Pat. 398. Failure fo 
deposit moneys aUeged to be misappropriated— 
Imposition of fine, if and when legal. 25 C.L.J, 
149 = 36 I.C. 286 = 21 C.W.N. 688. See abo ^ 
P. 264 ^1925 P. 477:23 A.L.J. 736=88 I.C. 
441=1925 A. 785: 7 Pat.L.T. 473. An e.xparU 
order imposing a fine under S. 45 for not produ¬ 
cing a minor in Court is bad, Courts should not 
take proceedings, especially of a punitive kind 
without giving the party concerned notice to 
shotv cause against such proceedings. 40 P.L.R. 
532. Power of Court to direct a person other 
than guardian to produce the minor in Court. 
>929 G. 27. S. 45 is intended to punish wilful 
disobedience by the guardian to an order issued 
to him by the Court which it is within his power 
to comply with if he is so minded. Cl. W places 
failure by the legal representative of a deceased 
guardian to deliver any property or account in 
his possession on the same footing as failure 
by the guardian himself to do the same. 
This clause therefore refers only to wilful 
non-compliance with what is within the compe¬ 
tence of the person ordered, to do which he has 
contumaciously declined and nothing more 
121 I.C 168=1930 S. 43. Where CpWt 


S.‘47], The Guardians and Wards Act (VIII of 1890). ^Si 


(2) If a person who has been released from detention on giving an under¬ 
taking under sub-section (i) fails to carry out the undertaking within the time 
allowed by the Court, the Court may cause him to be arrested and recommitted 
to the civil jail. 


46. (i) The Court may call upon the Collector, or upon any Court subor¬ 

dinate to the Court, for a report on any matter arising 
Reports by Collectors and any proceeding under this Act and treat the report 
Subordinate Courts. evidence. ^ 


(2) For the purpose of preparing the report, the Collector or the Judge of 
the subordinate Court, as the case may be, shall make such inquiry as he deems 
necessary, and may for the purposes of the inquiry exercise any power of com¬ 
pelling the attendance of a witness to give evidence or produce a document which 
is conferred on a Court by the Code of Civil Procedure. 


Orders appealable. 


47. An appeal shall lie to the High Court from 
an order made by a ^[* *] Court— 



LEG. REF. 

^The word “District” was omitted by .'Vet IV 
of 1926, S. 4. 


NOTES. 

acting under S. 45, imposed penalty on the 
guardian for non-compliance of an order to 
produce the minor without giving him an 
opportunity to show cause against infliction of 
the penalty, held, the order imposing penalty was 
obviously untenable. 114 LG. 333 "= * 9^9 F- 63®' 
The Court has no authority under S. 45 to 
demand payment from the guardian of any more 
than the balance shown due by the guardian’s 
accounts as put in. Such order cannot also be 
made when no enquiry is made, even assuming 
that the guardian’s accounts are false, as to 
what the income and the expenditure for each 
year actually is. 125 I.C. 328=19^0 L. 558. 
An order by the Court directing a g uardian to 
pay unrealised purchase-money from his vendee 
—Order to pay unrealised money i n Court or 
pay a daily fine—Whether ultra vires. 33 hC. 
918=20 C.W.N. 663. Appeal against order of 
fine. 23 A.L.J. 736=88 I.C. 344=1925 A. 
785. As to security by Court of guardian s 

accounts, sff 107 I.C. 152 = 7 
Sec. 4 ' 6 .—It is only when the District Court 
cslls upon the Collector to report under 46 
that it is open to the Court to treat it as 

dence. 25 Bom.L.R. 1232 = 1924 * 57 * 

this section, see also 26 B. 716; 7 A.L.J. 321; 23 

B. 698. _ 

Appeal—High Court—Inherent Power.— 
The High Court, apart from Cl. 15 of the Let¬ 
ters Patent, has inherent jurisdiction to hear an 
appeal in a matter affecting a Ward of Court. 32 
^m.L.R. 1301, See also 121 I.C. 690. No 
appeal lies from an order calling on the guardian 
to pay such balance as the Court may ^d to be 

due from him. 34 P.L.R. 549=^933 F. 484 — 
1411.0.590. An order entitling ward to reco¬ 
ver a sum of money from his guardian is not an 
order regulating the conduct or proceedings ot a 
guardian or settling a matter in diffe^nce, etc., 
within the meaning of S. 47 (i) of Guardians 
and Wards Act. and is, therefore, not open to 

appeal. 154 1 .G. 17=11 O.W.N. 1625 — 1935 

O. 180. Interlocutory order—Refusal of apph- 

Mtio^ xo be appointed guardian ^No appeal 


lies. 38 C.W.N. 1083. It is doubtful if an 
order appointing a guardian is appealable at 
the instance of the guardian on the ground that 
the security demanded from him by that order 
is excessive; but in any case revision would lie 
34 P.L.R. 333. 

Secs. 47 and 48 : General. —Orders under 
the Act are final except where they are challen¬ 
ged in appeal or revision. See 85 I.C. 667= 
1925 C. 1160; 1925 O. 260. 

Gases WHERE Appeal lies. —An appeal lies 
only against an order appointing a person, 
guardian of the property of a minor. 30 M.l! 
J. 508=34 I.C. 432. But an order approving 
the security furnished by him and ratifying the 
original appointment is not appealable. 30 M L 
J. 508. (27 I.C. 921, Foil.) Order sanctioning 
sale of minor’s property is appealable. 1924 N. 
269. Whether an order directing the marriage 
of a minor ward is appealable, see 56 B 71 = 
137 I-G. 732 = 34 Bom.L.R. 83=1933 fi’. 156 
Third party—Application for investment of 
minor’s money—Order made against wishes of 
guardian—Appeal lies. See 57 M. 712=148! 

C. 583 = 1934 M- 207=66 M.L.J, 351, cited 
under S. 43, supra. 

Cases where no appeal lies.— An order 
refusing to remove a guardian is final and 
no appeal lies against it. 18 A.L.J. 624=56 
I.C. 208; 1924 M. 327. See also 78 I.C. 138 
(Order fixing remuneration of guardian) 
See also 45 M. 873=45 M.L.J. 481. There a 
no appeal against an order of the District 
Judge refusing to order the person in posses¬ 
sion of a minor’s property to hand over the 
property to an appointed guardian and refer¬ 
ring the guardian to a separate suit. 40 P.L.R. 
1912 = 13 LG. 326. An order returning an ap¬ 
plication for guardianship for presentation to 
the Court having territorial jurisdiction, is not 
appealable. 53 EC. 563= 107 P.R. igi’g. 

order of the District Judge sanctioning a marri¬ 
age of minor girl while an application for ap¬ 
pointing a guardian for her is pending is not aL 
pcalable. 443.690=57 LG. 79. Order fixing 
expense of maintenance and education of minor is 
not appealable. 1925 N. 141. See also iqqS N 1 J 
i 95=LL.R. (1940) Nag. 221 = 1938 Nag. 405 
Application dismissed for non-apoearanr/ 
Second application if lies—Order dismissing the 
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{a) under section 7, appointing or declaring or refusing to appoint 
declare a guardian ; or rr i 

{b) under section 9, sub-section (3), returning an application ; or 

(c) under section 25, making or refusing to make an order for the return 
of a ward to the custody of his guardian ; or, 

[d] under section 26, refusing leave for the removal of a ward from the 

limits of the jurisdiction of the Court, or imposing conditions with respect thereto • 
or, * 


{e) under section 28 or section 29, refusing permission to a guardian 
to do an act referred to in the section ; or 

(/) under section 32, defining, restricting or extending the powers of a 
guardian ; or 

(^) under section 39, removing a guardian ; or 

(h) undci section 40, refusing to discliarge a guardian ; or 

(i) under section 43 regulating the conduct or proceedings of a guardian 
or settling a matter in difference between joint guardians, or enforcing the order ; or 

(j) under section 44 or section 45, imposing a penalty. * 

48. Save as provided by the last foregoing section and by section 622^ of 

Finality of other orders. U 

tins Act shall be final and shall not be liable to be 
contested by suit or otherwise. 

49. The costs of any proceeding under this Act, including the costs of main- 


LEG. REF. 

' See now S. 115 of the Code of Civil Proce¬ 
dure (ActV of igo8). 

NOTES. 

latter application—Appeal. 18 I.C. 985 = 17 C. 
W.N. 429. Third party in possession of minor's 
property—If he can be compelled to hand it 
over to the guardian—Order refusing to com¬ 
pel—^Not appealable. 40 P.L.R. 1912 - 13 I.C. 
326. No appeal is allowed against an order 
calling upon a guardian to pay into Court the 
balance due from him on settlement of his 

accounts. 55 EC. 587. 

Revision. —Orders under S. 34 are open to 
examination by the High Court on the revision 
side. 55 I.C. 587. See also 78 I.C. 138. It is 
doubtful if an order appointing a guardian is 
appealable at the instance of the guardian on 
the ground that the security demanded from 
him by that order is excessive; but in any case 
revision would lie. 34 P.L.R. 333. 

Review. —An order for appointing a guar¬ 
dian of a minor under S. 7 is not open to 
review. 4 Lah.L.J. 274=1922 L. 395 (143 P. 

R. 1906, Foil.). See also 1924 N. 2G9 (Order 
sanctioning sale of minor’s property). 

Right of Suit.— [See also notes under S. 47, 
supra,] There is nothing in the Guardians and 
Wards Act to prevent a Hindu husband from 
maintaining a suit in the Civil Court for a decla¬ 
ration that a minor was his lawfully wedded wife. 
There is nothing in the Act to suggest that the 
marriage of a minor girl under his custody by 
the mother of the girl without the approbation 
of the former is null and void. 133 I.C. 289 = 
1931 A.L.J. 816. An order dismissing an appli¬ 
cation for guardianship cannot be contested by 
aregular suit. 331.0.987 = 24 P.W.R. 1916. 

S. docs not cover the case of a requisition 
under S. 41 (3) and a separate suit will lie 
to contest the propriety of the requisition under 

S. 41 (3). 51 LG. 236 = 36 M.L.J. 189. Order 

of District Judge fixing amount for marriage 


expenses is not open to revision. 92 1.0.482= 
192G A. 301. Whether a valid sanction under 
S. 3* by a Judge could be assailed in any legal 
proceedings, see 27 O.C. 284=1925 O. 237. 
Powers of guardian—Right to institute suit— 
Delegation of powers. See 128 I.C. 763 = 1930 
A. 875. 

Sec. 47 (i).—Sre 154 I.C. 17 = 1935 O. t8o. 
The performance of the marriage of the ward is 
one of the proceedings of a guardian referred to 
in S. 43, and an order refusing to sanction the 
marriage of the ward upon the application of 
the personal guardian is appealable under S. 47 
(i). 184 LC. 840 = 41 Bom.L.R. 757=1939 
Bom. 366. 

Sec. 48 .—It is not open to a plaintiff in 
Older to enforce a debt contracted by a minor 
to show that a judgment which has the effect of 
making him a minor (i.r., an order appoint¬ 
ing a guardian for the minor and thereby ex¬ 
tending the period of minority) was obtained by 
collusion. S. 48 bars any contest regarding the 
validity of the judgment appointing a guardian 
except by the procedure of appeal or revision. 
Since the judgment falls under S. 43 of the Evid¬ 
ence Act, there is no power to attack that 
judgment under S. 44 of the Evidence Act. 53 
L.W. 352= 1941 M.W.N. 237 = 1941 Mad. 569 

= (1941) I M.L.J. 492. The Court has no 
authority to lay down a period of limitation 
different from that prescribed by the Limitation 
Act and has no power to compel the ward to 
institute a suit for accounts against the guardian 
within that period under the threat that failure 
to sue as aforesaid would result in the discharge 
of the guardian. 191 I.C. 108 = 194 ® Rangi 
246. 

Sec. 49 .—There is no law which entitles* 

person to start a litigation for the appointm^t 
of guardian of a minor and then later on call 
upon the minor to recoup him of the cost Of 
litigation. S. 49 gives the Court ample power* 
to order who should bear the cost of the Ji*>8** 
tion. If he carries on the hdgation honestly for 
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Costs. taining a guardian or other person in the civil jail, 

^ shall, subject to any rules made by the High Court 

under this Act, be in the discretion of the Court in which the proceeding is had. 

50 - (i) In addition to any other power to make rules conferred expressly 

Power of High Court to by this Act the High Court may from 

make rules. time to time make rules consistent with this 

Act— 

i. ij matters respecting which, and the time at which, reports 

should be called for from Collectors and Subordinate Courts; 

(b) as to the allowances to be granted to, and the security to be required 
from, guardians, and the cases in which such allowances should be granted ; 

(^) as to the procedure to be followed with respect to applications of guar¬ 
dians for permission to do acts referred to in sections 28 and 29 ; 

(d) as to the circumstances in which such requisitions as are mentioned 
in clauses (a), (/?), (^r) and {d) of section 34 should be made ; 

(e) as to the preservation of statements and accounts delivered and exhibited 
by guardians ; 

if) inspection of those statements and accounts by persons interested; 

^liff) to the audit of accounts under section 34-A, the class of persons 
who should be appointed to audit accounts, and the scales of remuneration to be 
granted to them ;] 

(^) as to the custody of money, and securities for money, belonging to wards ; 

(A) as to the securities on which money belonging to wards may be invested ; 

(f) as to the education of wards for whom guardians, not being Collectors, 
have been appointed or declared by the Court; and 

(j) generally, for the guidance of the Courts in carrying out the purposes 
of this Act. 

(2) Rules under clauses (a) and (i) of sub-section (i) shall not have effect 
until they have been approved by the Provincial Government, nor shall any rule 
under this section have effect until it has been published in the (Official Gazette. 

A guardian appointed by or holding a certificate of administration from 

a Civil Court under any enactment repealed by this 

dia Atady"" °apJo1n.ef "by “7 be prescribed be subject to the 

Court. ^ provisions of this Act and of the rules made under it, 

as if he had been appointed or declared by the Court 

under Chapter II. 

52. [Amendment of Indian Majority Act. [Repealed by Repealing Act (/ of 1938), 

2 and Sch. 

53. [Amendment of Chapter XXXI of the Code of Civil Procedure.'] Repealed 
by the Code of Civil Procedure {V of 1908), S. 15 and ^ch. V» 

THE SCHEDULE. 


51 


[Enactments Repealed 
and Sch. 


Repealed by the Repealing [Act I of 1938), S. 2 


LEG. REF 

^ For rules made by the Judicial Commis¬ 
sioner, Central Provinces, see Central Provinces 
Caziette, 1908, Part I, p. 765. 

* Inserted by Act XVII of 19 ^ 9 * notes 
under S. 34-A. 

For rules made by the Chief Commissioner, 
North-West Frontier Province, see Gazette of 
India, 1906, Part II, p. 546 - 

NOTES. 

the benefit of the minor concerned, it is open to 


him to ask the Court to allow him the costs from 
the minor’s estate. When he does not do that a 
suit by him for recovery of the amount of co*sts 
from the minor will in no circumstances be 
maintainable. 1936 P. 194=16 Pat.L.T. 649. 

Sec. 50 .—Rules and forms made by the High 
Court requiring the appointment of guardian to 
be postponed to the furnishing and approval of 
security, K ultra vires. 34 I.C. 432 = 30 M.L.J, 
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THE HINDU DISPOSITION OF PROPERTY ACT (XV OF 1916). 

FKEFATORV NOTE.— Sfaffment of Objects and Reasons. —The object of the present Bill is to 
enable Hindus and Mussalmans to dispose of property by transfer inter vti'os and by will for the benefit 
of unborn persons within certain limits, .\ccordinc: to the Hindu law as now administered in British 
India, a gift in favour ot a person not in existence at the date of the gift is void ; and so also a bequest 
in favour of a person not in existence at the time of the testator’s death. The same is the rule of 
Mahomedan l.aw. except that, under the provisions of the Mussalmans Wakf Validating Act, 1913, 

It is competent to a Mahomedan to settle property for the benefit of unborn persons even in per¬ 
petuity, provided the ultimate disposition is for the benefit of charity. 

2. Every la\\'\er familiar with the Indian Courts must have come across a large number 
of .settlements and wills made by Hindus and Mahomedans for the benefit of their children and 
grandchildren. Tlie pai’nrnount objeM of the settler in all tliese cases has been to provide not only 
for his children and grandchildren th< n in existence, but also for those to be born hereafter. Instead, 
however, of giving efrcct to the settlor’s intention, the law as now administered completely defeats it. 
Even where a donor h/as only one child in existemc at the date of the gift, and the gift is made in 
express terms for the benefit of all his children including those lo be bora hereafter, the law excludes 
from the benefit of all gift ail rhildren born subseciuently to the date of the gift, to the entire subversion 
of th(' donor s iiUenlion. .Similarly, tie- intention of testators to benefit by their wills, their children 
and grandchildr.-n not in existence at the death of tlu* tv-stators is also defeated. It is to remedy 
these evils, and to give effect to the settler's or tesiator'.s intention, that the present Bill is proposed. 
The sole object of the Bill is to enable the Ck)urt to cnrrv out the setth-r's or testator’s intention, which, 
under the present state ol the law. flicy are precluded from doing. At the same time, it is recognised 
that this can only be done within the limits allowed by the rule against perpetuity, and these limits 
are preseribed in clauses 4 and The e,Tect of (hr Bill, if passed into law, will be to enable Hindus 
and Mahomedans to make clispo.^ifions cjf their prope?t\- lo the same exte-nt. and subject to llic same 
limitations as other communities in British India. 

.Note<: on Clasnes : Clause (4.).— 'I his clause is a reprodut tion of section too ot Act X of 
1865 and section 13 of Act I\‘ of 1H82. 

Clause f^).—This clause is a reproduction of section itn of Act X of 1865, and section 14 
of Act IV of 1882. It refers to the rule against perpetuity. 

ClaiLse —The efrcct of this dau-'C is to supersede the decision in L.R. 11 I.A. 164, and 

other cases following if. 

Clause fyV—This clause is a reproduction of .set tion 103 of Act X of 1B65 and section 15 
of .Act IV' of 1882. It is also in conformitv with the rule of ctuistrucfion laid down hv the Privy 
' Council in the Tagore Ckise. 

Clause (8 ).—1 he enactments referred to in this clause arc the Hindu Wilks Act, 1B70, the 
Transfer of Property Act, 18B2, and (he Incfian Trusts .Act, 1882. 

Select Connnittee's Refwrf. —The following report of (lie Select (lomniiitoc on the Bill to enable 
Hindus and Mussalmans to make dispo.siti<>n of propt-rty hv transfer inter riios or by will for the 
benefit of unborn persons was presented lo die Indian Legislative C’ciuncil on the 19th September, 
1916 

1. We, the undersigned Members of the Sch-cf Ck>mmlt(e<- to which the Bill to enable Hindus 
and Mussalmans to make cUsposit'ons of property bv transfer infer vivos or by will for the benefit of 
unborn persons was referred, have considered the Bill and have now the honour to submit this our 
Report, with the Bill as recast by us annexed lliereto. 

2. In obeclience to the iiistrurtions contained in the order of reference, wc have so amended 
the Bill as lo confine its operation to Hindus, save that, in the exercise of the discretion vested in us, 
wc hav’c inserted an enabling c.ausc ptTiniiiing the Governor-General in Council to extend its pro¬ 
visions to the Khoja community in the whole or any part of India where he is satisfied that the com¬ 
munity in f|uestinn desires the extension. Having regard to the existence of the Hindu Transfers and 
Bequests .Act. 1914 (Madras Act I of 191-fL we have limited the extent clause of the Bill so ^ 
exclude tlio Province of Madras from its operation, but wc have inserted a power allowing the 
Govcrnor-Gf^ieraTin Gouneil to extend (he .Aet-to that ppo^•incc should this course at any time be 
considered necessary or desirable. 

' 3. The most important clause In the Bill was clause (3’!, and this clause, now clause (2), 

wc have recast so as to provide that no disposition of property bv a Hindu, whether by a transfer 
inter vvios or by will, shall be invalid by reason only that any person for whose benefit it may nave 
been made was not in existence at the date of such disposition. We consider that the clause as 
drawn in this farm aviids many of the difficulties which would arise if wc had retained the positive 
form in which it appv’ared in the Bill as referred to us. 

4. Clauses (4) and (5) of the Bill, as referred to us, endeavour to combine the proviaons 
of the relevant sections of the Indian Succession Act, 1865, and the Transfer of Property Act, lo • 
The language of the two Acts differs in slight respects, and wc tliink it in every way desirable not 
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attempt to combine their provisions in a composite clause, and we have preferred in section 3 of 
the Bill, as revised by us, to incorporate the . sections of the Acts in question by reference. We are 
well aware that referential legislation of this kind is open to objection,but, in the circumstances, we 
feel that the practical advantages of reference to a well-known Code, and the incorporation of all 
the decisions under these provisions outweigh any such objection. In this connection, we have 
thought it well to include the provisions of section 20 of the Transfer of Property Act, 1882, as the 
wording of the Transfer of Property Act, differing in that respect from the Indian Succession Act, 
does not without this section, make it clear that the property is vested. 

5. The only other change of substance is the omission of clause (6) of the Bill as referred to 
us. A perusal of the opinions recorded on the Bill leads us to the conclusion that there is no clear 
manifestation of opinion in favour of the retention of the English rule laid down by the clause in; 
question, and we think, in the absence of any consensus of opinion in favour of the rule, that the 
clause should be omitted. The remaining alterations are mere alterations of form consequent upon 
the manner in which the Bill has been recast. 


THE HINDU DISPOSITION OF PROPERTY ACT (XV OF 1916). 


Year. 

1 No. 

1 Short title. 

1 Amendment. 

• 

* 

1916 

XV 

The Hindu Disposition of Property Act, 
1916. 1 

1 XXI of 1929. 

• 

* 


[ 2 ith SeptembeTj^ 1916. 

An Act to remove certain existing disabilities in t^espect of the power of disposi¬ 
tion of property by Hindus for the benefit of persons not in existence at 
the date of such disposition. 

Whereas it is expedient to remove certain existing disabilities in respect 
of the power of disposition of property by Hindus for the benefit of persons 
not in existence at the date of such disposition; it is hereby enacted as 

follows:— j 

% 

Short title and extent. This Act may be called The Hindu 

Disposition of Property Act, 1916. 

( 2 ) It extends, in the first instance, to the whole of British India, except 
the Province of Madras: Provided that the '[Provincial Government] may, by 
notification in the Official Gazette, extend this Act to the province of Madras. 

2 . Subject to the limitations and provisions specified in this Act, no dis¬ 
position of property by a Hindu, whether by transfer 

Dispositions for the bene- hy wiW, shall be invalid by reason only 

lit of persons not in exis- that any person for whose benefit it may have been 
tence. made was not in existence at the date of such disposi¬ 

tion . 


.Limitations and condi- 3 . The limitations and provisions referred to in 

tions. " section 2 shall be the following, namely:— 

(c) in respect of dispositions by transfer inter vivos, those contained in 
’[C/sffl/i/er 77] of the Transfer of Property Act, 1882 , and 

(b) in respect of disposition by will, tlwse contained in ^'[sections 113 , 
114 , 115 and 116 of the Indian Succession Act, 1925 ]. 

■ 4 . Pailure of prior disposition Repealed by the Transfer of Property 

(Amendment) Supplementary Act {XXI of 1929 ), 5 *. 12 . ' , 


LEG. REF. 

f Substituted for the words /^Governor-Gene¬ 


ra! in CouncirVbyA.O. 1937. 

* Substituted by Act XXI of-1929, S. 12, 






f 
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[S. 48 


5 . Where the ^[Provincial Government] is of opinion that the Khoja 
Application of this Act community in =[the Province] or any part thereof 


to the Khoja community 


desire that the provisions of this Act should be 
extended to such community, ^[it] may, by notifica¬ 
tion in the Official Gazette, declare that the provisions of this Act, with the sub¬ 
stitution of the word '‘Khojas’* or “Khoja”, as the case may be, for the word 
''Hindus” or “Hindu” wherever those words occur, shall apply to that com¬ 
munity in such area as may be specified in the notification, and this Act shall 
thereupon have effect accordin,G^ly. 


Definitions. 


Short title and extent. 


THE HINDU GAINS OF LEARNING ACT (XXX OF 1930). 

f 2 St/t 7 «/y, 1930 . 

An Act to rewoTr doubt as to the rights of a member of a Hindu imdivided 

family in property acquired by him by nitcans of his learning. 

WiiKREAs it is expedient to remove doubt, and to provide an uniform rule, 
as to the rights of a member of a Hindu undivided family in property acquired 
by him by means of his learning; Tt is hereby enacted as follows:— 

1 . fn This Act mav be called The Hindu 

GAt-Ns OF Act. 1930 . 

( 2 ) Tt extends to the whole of Britisli India. 

2 . Tn this Act. unless there is anything repug¬ 
nant in the subject or context.— 

(o’) "acquirer” means a member of a Hindu undivided family, who 
acquires gains of learning; 

(b) "gains of teaming” means all acquisitions of property made sub¬ 
stantially by means of learning, whether such acquisitions be made before or 
after the commencement of this Act and whether such acquisitions be the 
ordinary or the extraordinary result of such learning; and 

(r) "learning” means education, whether elementary, technical, scientific, 
special or general, and training of every kind which is usually intended to 
enable a person to pursue any trade, industry, profession or avoca¬ 
tion in life. 

Gains of learninR not to Notwithstanding any custom, rule or inter- 

he held not to be separate pretation of the Hindu Law, no gaiiis or learning 
property of acquirer merely shall be held not to be the exclusive and separate 
for certain reasons. property of the acquirer merely by reason of— 

(a] bis learning having been, in whole or in part, imparted to him by any 
member, living or deceased, of his family, or with the aid of the joint funds of 
his family, or with the aid of the funds of any member thereof; or 

(b) himself or his family having, while he was acquiring his learning, 
been maintained or supported, wholly or in part, by the joint funds of his 
family, or by the funds of any member thereof. 

e . 4 . This Act shall not be deemed in any way to 

Sav.ngs. affect- 

(a) the terms or incidents of any transfer of property made or effected 

before,the commencement of this Act. 

(b) the validity, invalidity, effect or consequences of anything already 
suffered or clone before the commencement of this Acr. 

(c) any right or liability created under a partition, or an agreement for 
a partition, of joint family property made before the commencement of this 

Act, or 

(d) any remedy or proceeding in respect of such right or liability; or to 
render invalid or in any way affect anyth ing done before the' commencemen 

» Substituted for words "British' India" by 


LKG'.KEF.. 

* Substituted forwords “Governor-General in 
Council” by A.O., 1937. 


ibifi. 


® Substituted for word *hc* by ibid* 
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of this Act in any proceeding pending in a Court at such commencement; and 
any such remedy and any such proceeding as is herein referred to may be 
enforced, instituted or continued, as the case may be, as if this Act had not been 
passed. 


THE HINDU INHERITANCE (REMOVAL OF DISABILITIES) 

ACT (XII OF 1928). 

[20th September, 1928. 

An Act to amend the Hindu Law relating to exclusion from inheritance of 

certain classes of heirSy and to remo'de certain doubts. 

Whereas it is expedient to amend the Hindu Law relating to exclusion 
from inheritance of certain classes of heirs, and to remove certain doubts; It is 
hereby enacted as follows:— 

1 . ( 1 ) This Act may be called The Hindu 

Short title, extent and INHERITANCE (REMOVAL OF DISABILITIES) ACT, 
application. 1928 

(2) It extends to the whole of British India, including British Baluchis¬ 
tan and Sonthal Parganas. 

(3) It shall not apply to any person governed by the Dayabhaga School 
of Hindu law. 

2, Notwithstanding any rule of Hindu Law or custom to the contrary, no 

person governed by the Hindu Law, other than a per¬ 
son who is and has been from birth a lunatic or idiot, 
shall be excluded from inheritance or from any right 
or share in joint family property by reason only of 
any disease, deformity, or physical or mental defect, 

3. Nothing contained in this Act shall affect any right which has accrued 

c . , . or any liability which has been incurred before the 

aving an exception. commencement thereof, or shall be deemed to confer 

upon any person any right in respect of any religious office or service or of the 
management of any religious or charitable trust which he would not have had if 
this Act had not been passed. 


Persons not to be exclud¬ 
ed from inheritance or 
rights in joint family pro¬ 
perty. 


THE HINDU LAW OF INHERITANCE (AMENDMENT) 

ACT (II OF 1929). 

PFEFATORY NOTE.—The following extrac;s from the Statement of Objects and Reasons 
would show the necessity for the passing of this Act;— ^ 

1. This Bill is a revival of a similar Bill introduced by the late Mr. T. V. Seshagiri Aiyar 
and passed by the first Assembly on the 27th March, 1923. Its consideration in another place 
was moved on the 19th July, 1923, but postponed to the next session, when no further action being 
taken, the Bill was suffered to lapse, 

2. The Bill is intended to remove a sex disqualification which under the archaic rules 

of Hindu Law excludes one’s nearest female relations, e.g., the sister, the son’s daughter and 
daughter’s daughter from inheritance altogether,while it gives the sister’s son a very low place among 
handhus, who can only take in the absence oCgotraja sapindas and samanodoks, that is to say, the owner’s 
agnatic relations even up to the 14th and later degrees,which gives him a very poor chance of succession 
in many cases. This condition is somewhat ameliorated in the case of persons subject to the Mayukha 
law where usage has given female heirs a somewhat better position, though, in the case of persons 
subject to the Dayabagha School of law, certain bandhus are not considered inferior to the gotrajas : 
still even under that system the sister is not an heir, though the sister’s son is expressly mentioned 
in the Dayabhaga as the heir, while the son’s daughter and the daughter’s daughter have no place 
at all; In fairness to Bengal the Bill should have been extended even to that Province but an objection 
Was taken in the first Assembly to its extension to that Province and its provision was, therefore, res¬ 
tricted to the two Provinces of the Mitakshara country. , , , , , 

3 The Bill is intended to include the son s daughter, daughter s daughter, and the sister 
amongst* heritable bandhus which they are not under the Hindu Law, and improves the position of 
the sister’s son by placing him immediately after the grandfather but before the granduncle. 

4. This does not exhaust a very large number of female relations, e.g., the son’s -son’s 
'daughter, ^e brother’s daughter, th? sister’? daughter, who sfiU remam outside the pale of heritable 
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bandhus. But the Bill being merely a revival of the Bill already passed by the Assembly, it is not 
proposed to enlarge upon its provisions for the present^ though the whole law of Hindu inheritance 

e line of affinity and affection, placing as it does agnatic Idnsmcn 
however remote above all ( ognatic relations however near. ’ 


3. The Bill will not make any serious inroad upon the law as understood in the Province 
subject to Ma\ukha. noi will it seriously affect the law as understood in the Province of Madras 
where ff'male hand/un are allowed to rank but only after all the male bandhus are exhausted. 

6. The previous Bill passed by this Assembly was limited only to the two provinces of 
Madras and I'nited Provinces, but the reason for this limitation is not understood, nor was it clear 
to the Council of State who gave it as one of their reasons for postponing its consideration. The 
Act is thus intended to rectify a glaring injustice to one's nearest relations in matters of inheritance.-^ 
(Fort St. George Gnzctle. Part Ill. loth April. 1928. p. 187V 


THE HINDU LAW OF INHERITANCE (AMENDMENT ACT 

ACT (II OF 1929). 

[2\st February, 1929. 

An Act to alter the order hi %vhich certain heirs of a Hindu male dying intestate 

are entitled to succeed to his estate. 

Whereas it is expedient to alter the order in which certain heirs of a 
Hindu male dying intestate arc entitled to succeed to his estate; It is hereby 
enacted as follows:— 

Short title, extent «9nd 1 • ( 1 ) This Act may be called The Hh^pu Law 

application. OF INHERITANCE (AMENDMENT) ACT, 1929, 


NOTE.S. 

Preamble,—“Hindu male dying intestate'* 
-—Meaning of. —The words “Hindu male dying 
intestate’*, in the preamble of the Act, simply 
mean the Hindu male who has died or may die 
hereafter and they cannot be construed as mean¬ 
ing only a Hindu male who will hereafter die 
intestate as excluding one who has already died. 
i6 P. 2I3 -=i 8 Pat.L.T. 8 --: 1937 P- **7 fF.B.). 

Sec. 1 : Act, if Retrospective—Scope and 
Effect. —The provisions of Art II of 1929 regu¬ 
late succession to the estate of a Hinciu male, 
governed by the law of the Mitakshara, who 
had died before the Art came into force but 
whose estate had vested in a female bolder who 
was alive on 21st February, 1929, which is the 
date of the enforcement of the Act. 39 P.L.R. 
448= 1937 Lah. 196 (2). See aho I.L.R, ^1937) 
Mad. 948 — 46 L.W. 37—1937 Mad.699—(1937) 
2 M.L.J. 209 (F.B.); 18 Pat.L.T. 8^r6 Pat. 215 
= 1937 Pat. 117 (F.B.); 1937 O.W.N. 672— 1937 
Oudh 402. The Art merely alters the order of 
succession but does not alter the date on which 
the succession opens out. It is clear the question 
about the order of succession is material only 
when the succession opens out, and so if that 
event occurs after the Act has come into force, 
the order given in the Act should apply. 172 I. 
C. 858=1938 Nag. 97. Succession to the 
estate of a Hindu who leaves a widow surviv¬ 
ing him is governed by the state of things 
which exists, not at his death, but at 
the death of his widow. In other words, for 
the purposes of succession a Hindu is deemed to 
have died not on the date on which he actually 
died, but on the date of the death of his widow. 
Where a Hindu dies intestate before the pa.ssing 
of the Act but his widow who takes the estate 
dies after the coming into force of the Art, the 
-Act will govern the succession to that estate. 
To apply the Act when the widow dies after the 
Act is in no sense to make the Act retrospective. 
4oBom.L.R. 120. Stridhan of maiden dying 
.after 1929—Succession—Preferential right among 
'heirs of father-—Determination—Reference to 


Act is permissible. I.L.R. (1939) Bom. 228=41 
Bom.L.R. 287= 1939 Bom. 194. The object of 
the Hindu Law of inheritance (Amendment) Act 
is to allow a new class of persons “to succeed by 
inheritance** and the Act applies to all cases 
where succession opens after its coming into 
force. Where a'Hindu owner die.s before the 
coming into force of the Act and is succeeded 
by his grandmother who dies after the Act 
comes into force, the sister is entitled to succeed 
to his estate under the Act as succession opens 
when the grandmother dies, and not when the 
last male owner dies. t6i I.C. 353=1936 A.L. 
J. 64=1936 A. 154. If succession opens out 
after the coming into force of Act H of 19291 ^ 
• sister can take advantage of the provisions of 
the Act even though the last male owner had 
died previously. A sister can, therefore, after 
the Act has come into force, maintain a suit 
for a declaration that an agreement entered into 
bct\veen the widows and the reversion* rs on the 
last male owner’s death is not binding on her, 
even though the agreement was executed before 
the Act came into force. 163 I.C. 75 ^'=! 93 ® 
A.L.J. 659=1936 A. 507 (FB.). The Hindu 
Lpw of Inheritance (.Amendment) Act applies 
even to cases where the last male Hindu owner 
had died prior to the coming of that Act into 
force, and after the passing of that Act, the 
sister passing has a reversionary right to his 
estate. Where, therefore, the last male owner 
died before the Act came into force and he was 
succeeded by his mother who remained in pos* 
session of the property till after the Act came 
into force and then executed a deed of gift *n 
favour of her daughter, the deed of gift being 
by one limited owner in favour of another whO 
is the next reversionary heir would have the 
elToct of acceleration of the interest 
favour. 1937 O. 204=12 Luck. 

W.N. 712. Act II of 1929 is not rctrospccUvc 
and a sister is not an heir where the Hindu male 
throng bwhom she claims died before the passing 

of the Act. 146I.C.511 (0 = 1933 L ™ 

153 I C. 545 = *935 A. 203; 1933 M.W.N. 1904J 
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(2) It extends to the whole of British India, including British Balu¬ 
chistan and the Sonthal Parganas, but it applies only to persons who, but for 
the passing of this Act, would have been subject to the law of Mitakshara in 
respect of the provisions herein enacted, and it applies to such persons in res¬ 
pect only of the property of males not held in coparcenery and not disposed of 

by will. ' ■ 

2. A son’s daughter, daughter’s daughter, sister, and sister’s son shall, in 

the order so specified, be entitled to rank in the order 
of succession next after a father’s father and before a 
father’s brother; 


Order of succession of 
certain heirs. 


NOTES. 

■ ^935 L. 83. Act 11 of 1929 applies to the 
case' of a person who dies before it came into 
force, if his widow, who inherits his estate, is 
alive at the time of its enforcement. (1932 L. 
361 and 1934 P. 324, Foil.) 17 L. 358=1936 
L. 124. Act does apply to cases in which a 
male governed by the law of Mitakshara has 
died before the date on which the Act came 
into force leaving a widow who was ahve on 
such date. (1936 L. 124, Foil.) 163 I.C. 480 
(i)~I936 L. 139. See also 1937 L. 196. Where 
a widow is in possession of her husband’s estate 
as a limited owner, the question whether certain 
persons are heirs under Act II of 1929 depends 
on the date of the death of the widow and not 
on the date of the death of the last male-holder. 
In such cases the question is not whether Act II 
of 1929 is retrospective. I'^oI.C. 1039=15 P. 
L.T. 707=1934 P. 324. But afjo 1933 M. 
W.N. 1404 On the language of the 
Hindu Law of Inheritance (Amendment) Act as 
it stands, no question of its retrosrective opera¬ 
tion arises. • The niere fact that the change of 
law introduced by the Act affects also the 
estates of persons who have died intestate before 
the Act does not, by itself, make the Act retro¬ 
spective in its operation The critical date 
being the date when the succession opens, the 
Act would be retrospective only if it was applied 
. to cases where the succession opened before the 
Act. That the Act may in certain cases apply 
to the estates of persons who died before the 
passing of the Act cannot prejudicially affect 
any rights which the reversioner possesses only 
in a representative capacity. It cannot there¬ 
fore be said that the Act is retrospective. 16 P. 
215=1937 P. 117 (F.B.). The effect of the 
Hindu Law of Inheritance (Amendment) Act of 
1929 is simply to substitute a revised list of 
reversionary heirs to a Hindu male with certain 
additions and alterations in place of the list 
which was in force under the law as it stood 
before the Act* The Act, howev'er, makes no 
reference to the date of death of the Hindu male 
and there is no reason why the operation of the 
Act should depend upon that date. The only 
date which is material is the date when the 
succession opens qr when the question of succes- 
'sioh to the estate arises. If such a question 
. arose before the Act came into force, the succes¬ 
sion would be governed by the Hindu Law as 
it stood then ; but if the question were to arise 
after the Act, the Act would apply. The only 
criterion to be applied in determining whether 
the Act is applicable to a particular case is to 

' enquire When the succession opened and whether 


the conditions laid down in the Act for its 
application have been fulfilled. The question of 
the applicability of the Act will arise, only when 
the succession opens and not before it. 16 P. 
215^ 18 Paf.L.T. 8= 1937 P. 117 (F.B.). The 
Act was designed not only to give a sister a 
higher po.sition in the order of succession than 
she previously held in provinces where she was 
already an heir but also to constitute her an 
heir even in provinces where she was not pre- 
viotisly an heir according to the prevailing view 
ofHindu Law. 10 O.W.N. 424=1933 O. 231; 
168 I.C. 733=1937 Oudh 402 = 1937 b.W.N. 
672. Seealso 57 B. 377=35 Bom.L.R. 397= 
1933 B. 272; 146 I.C. 511 = 1933 L- 777 - Right 
to challenge alienation by widow already barred 
by time—Persons becoming reversioners by 
reason of this Act—Right of suit. 19 Pat.L. 
T. 145 = 1938 P. 5 tO- 

Sec. 1 ( 2 ): “Property not disposed op by 
will”—Meaning of. —The words “not disposed 
of bv will” which occur at the end of the sub- 
s. (2) of S. I of the .Act are comprehensive 
enough to cover also the case of such property 
as cannot be disposed ofbywill. 16 P. 215= 
18 Pat.L.T. 8 = 1937 P. 117 (F.B.). It appears 
to be probable that the Hindu Law of Inherit¬ 
ance (Amendment) Act, 1929, should apply to 
Jains and that the term ^Hindu’ should be 
interpreted as including Jains more particularly 
in view of the wording in S i (2) of the Act. 
1938 N.L.J. 168=1938 Nag. 298. The Act 
applies not only to persons who were heirs under 
some sub-schools of the Mitakshara but also to 
son’s daughter, daughter’s daughter, sister arid 
sister’s son in all the provinces governed by the 
Mitakshara and makes them heirs in those pro¬ 
vinces. 15 Luck. 229=1940 Oudh 138 (F.B.). 
The Hindu Law of Inheritance (Amendment) 
Act applies to Hindus including Jains, and to all 
persons governed by the Mitakshara law- includ¬ 
ing those governed by the Mitakshara law ^ 
modified by the Mayukha. Among Jaiiis from 
Gujarat who have migrated and settled in the 
Belgaum District, the sister’s son is entitled to 
succeed to a deceased male in preference to a 
father’s sister. The position of the father’s 
sister as a preferential heir as a gotraja sapjnda 
is not saved by S. 3 (a) of the Act. I.L.R, 
(1941) Bom. 250=43 Bom.L.R. 114=1941 
Bom. 233. 

Sec. 2 .—It is quite true that Act 11 of 1929 
is very limited in its scope. It, in terms, ' re¬ 
gulates succession only to the separate property 
of a Hindu male dying in intestacy. It does 
not purport to alter the law in respect of the 
property of a female. But where a busb^ 
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Provided that a sister’s son shall not include a son adopted after tl,. 
sister’s death. ^ ™ 

3. Nothing in this Act shall— 

(a) affect any special family or local custom having the force of law or 
(^>) vest in a son’s daughter, daughter’s daughter or sister an estate 
larger than, or different in kind from, that possessed by a female in property 

inherited by her from a male according to the school of Mitakshara lavv by 
which the male was governed, or ^ 

(c) enable more than one person to succeed by inheritance to the estate 

of a deceased Hindu male which by a customary or other rule of succession 
descends to a single heir. 


NOTES. 

succeeds to his wife’s stridhana property, and 
if he is dead, it descends in the same way as if it 
had belonged to the Inisband himself; and to 
ascertain as to who the heirs of the husband are, 
the Court must gx wcessi/n/e ni, refer to the law 
governing succession to the property of the 
husband in force at the time when succession 
opens out. If at such time Act IT of 192*) has 
come into force, it is that Act which governs 
succession and the property cannot be deemed 
to be property of a female. Lah. 196. R 

gifted certain property inherited from her son to 
her daughter’s son. In April, ipaf*,, the rever¬ 
sioners obtained a decree to tlic offect that the 
gift did not affect the reversioner's rights. The 
donee preferred an appeal and during its 

pendency Act II of 1929 came into force. The 

donor being alive, held, that the suit should be 
dismissed because under the new Art the donee 
was entitled to succeed R in preference to the 
plaintiflf. Semble : Had R died brfttrc the .Act 
came into force the position would have been 
different. 13 L. 178- 138 I.C. 291 =1932 L. 
361. The word ‘‘sister” in S. 2 of .Act II of 
1929 docs not include a half-sister either uterine 
or consanguine. 1033 A- I.C. 329^ 

1933 A.L.J. 680 (F.B.). “Sister” in S. 2 of the 
Act cannot be interpreted as including a half- 
sister. The Act must be strictly construed and 
words must not be read into it which arc not 
there. The Legislature must, while passing the 
Act, be presumed to have been well aware of 
the well-rccognised distinction existing under the 
Hindu Law between a si.stcr and a half-sister, 
and if it was their intention to include a half- 
sister also within the new class of heirs, she 
would have been specifically mentioned in S. 2. 
19 Pat. 382 = 21 Pat.L.T. 660=19.^0 Pat. 310. 
See also 47 L.W. 286= 193^ Mad. 364; 45 L.W. 
688=1937 Mad. 555. The word “sister'* as 
used in S. 2 of Act II of 1929 must be interpre¬ 
ted according to the plain meaning of the word 
in the English language, which ordinarily means 
a sister of the full blood. 15'> I.C. 94=1933 
O.W.N. 545-*935 O. 332. The term “sister” 
in S. 2 includes half-sister, that is to say, a sister 
by the same father. I.L.R. (1938) Nag. 115 
= 1938 Nag. 134 (F.B.). The word ‘sister’ in 
S. 2 of the Art includes half sister. Consequent¬ 
ly the son of the half blood and tlie son of the 
full-blood both fall within the class referred to as 
‘sister’s son’ in the Act. It docs not, however, 
follow that in contest between the son of a 
sister of the full-hlood and the son of a sister of 


the half-blood the two would be deemed''equal 
172 I.C. 858^ 1938 Nag. 97. The object of the 
Act was to legalise the position of certain heirs 
including the sister and it was not intended to 
change for the worse the position which the 
sister holds in the Bombay Presidency. Heldj 
that the sister was the preferential heir to the 
brother’s widow, 35 Bom.L.R. 397 = 1933 B. 
272 = 37 B. 377. 

Sister— Rioirr to succeed to mother’s 
ESTATE.—A sister is an heir and is entitled to 
succeed to the estate inherited by mother, as 
such, after her death. 1934 A. 469. 

“Sister’s son”—Meaning of— If includes 
SON OF iiai.f-sister. —The words “sister’s son” 
in S. 2 mean only the son of a sister of the 
full blood and do not include the son of a half- 
sister. The Act which has introduced modifi¬ 
cations in the line of succession ordained 
by the Hindu Law must be strictly 
construed. 1937 A.L.J. 767 = 1937 AH. 665. 

rt/iD43 L.W. 688=1937 Mad, 555. It 
is quite true that Act II of 1929 is very 
limited in its scope. It, in terms, regulates succes¬ 
sion only to the separate property of a Hindu 
male dying in intestacy. It does not purport 
to alter the law in respect of the property of a 
female. But where a husband .succeeds to his 
wife’s striclhana property, and if he is dead, it 
descends in the same way as if it had belonged 
to the husband himself; and to ascertain as to 
who the heirs of the husband are, the Court 
must ex necessitate ret, refer to the law governing 
succession to the property of the husband in 
force at the time when succession opens out. If 
at such time .Art II of 1929 has come into force, 
it is that Act which governs succession and the 
property cannot be deemed to be property of a 
female. 39 P.L.R. 448=1937 Lah. 196 (2). 

Sec. 3 (a).—A custom in its legal sense is 
some established practice at variance with the 
general law. The practice by which sisters were 
excluded from inheritance in Oudh is merely in 
accordance with Hindu Law as interpret^ 
there and hence it is not a special custom within 
the meaning of S. 3 (<i) of Act II of 1929 so as 
to exclude sisters from inheritance after the 

passing of the .Act. to O.W.N. 424=1933 9 * 

231. Whether or not the custom referred to in 
S. 3 (rt) must be one in derogation of the law of 
the school governing the parties, it is clear that 
judicial deci.^ions based cither on inferences 
drawn from the texts or on the principle of 
decisis cannot constitute a custom within 'he 
meaning of the Act. I.L.R. (194O Bora. 250=5 
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THE HINDU WIDOWS’ RE-MARRIAGE ACT (XV OF 1856). 

Short title given, Act XIV of 1897. 

Declared in force— 

^ ^ Throughout British India, except as regards the Scheduled Districts Act, XV of 1874, 

* 3 ^ 

In the Sonthal Parganas, Reg. Ill of 1872, S. 3, as amended by Reg. Ill of 1899, S. 3 ; 

In the Angul District, Reg. Ill of 1913, S. 3. 

PREFATORY NOTE.—Our Legislature has on principle been slow to interfere with the 
marriage laws of India ; and in the legalizing of widow marriage, its interference was not gratuitous 
but was sought by the Hindus themselves. Pandit Iswar Chandra Vidyasagar pointed out in his 
celebrated tract that the re-marnage of widows was not unauthorised by the Sastras ; and his opinion 
was accepted by a considerable body of his educated countryrem ; and it was to meet their wishes 

This we learn from the preamble to this 

Act. {^iee Gooroodas Banerjee s Marriage and Stndhanam, Tagore Law Lectures for 1878 2nd Ed 
1890, p. 256.) ’ 

The following remarks on the provisions of the Act by Justice Gooroodas Banerjee may well 
be noted:— ^ 


The Act does not give any rules for determining the eligibility of parties for marriage. It 
is clearly its intention that this matter sholud be governed by the ordinary rules of Hindu Law. 
But these rules are not sufficient to meet every point which might arise in connection with the re¬ 
marriage of widows. Thus, one of these rules of selection requires that the parties to marriage shouln 
be of different goiras ; but what is to be regarded as the gotra of a widow—the gotra of her father in 
which she was born or that of her deceased husband, to which she has been transferred by marriage? 
Vidyasagara maintains that her father’s gotra is to be deemed the gotra of a widow for the purposes of 
her re-marriage, and considering that her father or some other paternal relation is still her guardian 
in marriage, I think that view is in accordance with the intention of the Act. Again, the ordinary, 
rules about prohibited degrees do not prohibit the marriage of a man with the mother of his wife^ 
however, repugnant to our feelings it may be. No express rule for the prohibition of such marriage 
is, however, necessary in the Hindu Law, as it prohibits widow marriage altogether. But now that 
widow marriage has been legalized, the want of such prohibition may be deemed a defect in the 
law in theory, though, in practice, the universal feeling of repugnance to such improper unions would 
be sufficient to supply the place of prohibitory rules.” (Ibid., pp. 259-263.) 

It is the general rule of the Hindu Law, as stated by the Privy Council in Moniram Kolita 
V. Keri Kolitani, 5 G. 776 (788) “ that an estate once vested by succession or inheritance is not divested 
by any act or incapacity which, before succession, would have formed a ground for exclusion from 
inheritance.” and it was held not to have been established that the estate of a widow formed an 
exception to the rule. But it is equally clear that there were grounds, which, under the Hindu Law 
caused a forfeiture of a vested estate. Change of religion did so before Act XXI of 1850 and the 
Regulations that preceded it. Degradation from caste had the same effect as was pointed out by 
the Privy Council in the case above referred to at page 792. It is an important question whether 
a second marriage is a circumstance, like those just mentioned, which determines a widow’s estate. 

We cannot expect to find express texts on this point in the usual authorities on Hindu 
Law, because second marriage was a thing they did not contemplate ; we cannot expect more than 
an indication of the view they took of the nature of a widow’s estate. 


The view is clearly expressed in the text of Vrihaspathi which Jimutavahana makes the basis 
of his reasoning on this subject of a widow’s estate (Dayabhaga XI, i.) “ of him whose wife is not 
deceased half the body survives. How then should another take his property while half his person 
is alive?’* This is difficult to reconcile with a right in a widow who ceases to be the wife or half 
of the body of her late husband, and becomes the wife and half of the body of another man, to keep 
the estate of her late husband. The view that on principle a second marriage determined a widow’s 
estate is strengthened by the fact that where second marriages were sanctioned by custom, the further 
rule seems almost always to have followed, that such re-marriage entailed a forfeiture of the first hus¬ 
band’s estate, the cases cited in Mayne’s Hindu Law, section 512, and in West and Buhler 
Bk. I, ch. 3, S. 77-a, 3rd ed., p. 429) i and again the adoption of the rule of forfeiture on second 
marriage in the Hindu Widow’s Re-marnage Act (XV of 1856) seems to be an indication that the 
Legislature considered that rule to be m accordance with the principles of Hindu Law. If, there- 
fore, we had to decide this point upon the principles of Hindu Law, and without reference to express 
legislative enactments, we should be disposed to hold that the widow s estate was determined by her 
marrying a second time and we do not think this would be in any way inconsistent with what was 
held in Moniram Kolita v. Keri Kolitani, 5 C. 776, namely, that a widow’s estate is not forfeited bv 
unchastity during widowhood ; for there seems to be a very broad distinction between misconduct 
Oil the part of a widow, as a widow and her ceasing to be a widow. —19 C* 289 (292 at (per IVilsoriyy ^ 


NOTES. 

43Boin.L,R. 114=1941 ^ 33 - 

UQn of the fatber^s sister as a preferential heir as 
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THE HINDU WIDOWS* RE-MARRIAGE ACT (XV OF 1856). 


CON TENTS. 


Preamble. 

Sections. 

1. M;irriage of Hindu widows legalised. 

2. Rights of widow in deceased hus¬ 
band’s property to cease on her re-marriage. 

3. Guardianship of children of deceased 
husband on the rc-marriage of his widow. 

4. Nothing in this Act to render any 
childless widow capable of inlieriting. 

5. Saving of rights of widow marrying, 
except as provided in sections 2 to 4. 


Sections. 

6. Ceremonies constituting valid marri¬ 
age to have same effect on widow’s marri- 


age. 


. • 

7. Consent to re-marriage of minor 
widow. 

Punishment for abetting marriage made 
contrary to this section. 

Effect of such marriage. 

Proviso. 

Consent to re-marriage of major widow. 


An Act to remove all legal obstacles to the marriage of Hindu widows. 

Whereas it is known that, by the law as administered in the Civil Courts 

established in the territories in the possession and 
Preamble. under the Government of the East India Company, 

Hindu widows with certain exceptions are held to be, by reason of their having 
been once married, incapable of contracting a second valid marriage, and the 
offspring of such widows by any second marriage are held to be illegitimate and 

incapable of inheriting property; and ^ l 

Whereas many Hindus believe that this imputed legal incapacity, although 

it is in accordance with established custom, is not in accordance with a true 
interpretation of the precepts of their religion, and desire that the civil law ad¬ 
ministered by the Courts of Justice shall no longer prevent those Hindus who 
may be so minded from adopting a different custom, in accordance with the 

dictates of their own conscience; and 

Whereas it is just to relieve all such Hindus from this legal incapacity of 
which they complain, and the removal of all legal obstacles to the marriage of 
Hindu widows will tend to the promotion of good morals and to the public 

welfare; It is enacted as follows:— ^ i, • 

1. No marriage contracted between Hindus shall be invalid, and the issue 

of no such marriage shall be illegitimate, by reason of 
Marriage of Hindu woman having been previously married or betro- 

widows legalised. thed to another person who was dead at the time of 

such marriage, any custom and any interpretation of Hindu law to the contrary 

notwithstanding. _ . 


LEG. REF. 

^ Short title: “The Hindu Widows’ Re¬ 
marriage Act i866”. See the Indian Short 
Titles Act (XIV of 1897). 

NOTES. 

Sec. 1 : Scope and Application of Act.— 
Act is not retrospective in its operation. 28 
Bom.L.R. 43 i= 94TG. 704-1926 B. 381. Ail 
cases of re-marriagc of Hindu widows are 
governed by Act XV of 1856. Customs can 
only take effect within the four walls of that 
Act. 12 I.G. 623. Hat see also 65 I.C. 117-24 
O.G. 297. The Act applies to all Hindu 
widows irrespective of caste regulations concern¬ 
ing re-marriage. 17 T^’ I33“J1 ^d-.R. 128. 
The Act was intended to render re-marnage 
valid and to legalize the legitimacy of children. 
It conferred a benefit on those who could not 
rc-marry, but at the same time imposed a 
r^triction on them. It was not intended to 
deprive those who already possessed tpe right 


to rc-marry, of whatever righu they enjoyed in 
their deceased husband’s properties. 193 ^ 

J. 941-1932 A. 617 (F.B.). Neither the con¬ 
version of a widow into Mahomedamsm nor 
her marriage with a Mahomedan husband alter 
conversion could divest her of her interwt t*' 
deceased Hindu husband’s estate. 35 ^ 

20 LG. 335-= 11 A.L.J. 678. But see aUo 59 R 
417 = 37 Bom.L.R. 150= 1935 B. 298, 

Custom.— Act docs not apply where by cus¬ 
tom, a widow is permitted to re-marry an 
docs not forfeit the property inherited by net 
from her former husband. 65 LC. ii 7“*4 
C. 297. See also 140 LG. 631 = 1932 A.L.J. 94 
= 1932 A. 617 ; 19 C. 289 ; 11 A. 330 ; n 
1 19 ; 31 A. i 6 i; 15 G.W.N. 579; 32 A. 489 I ” 
A.L.J. 693: n I.G. 623 ; 7 O.W.N. »o 6 =i« L 
G. 899; 12 L.L.J. 196: 1 22 I.C. 5 '»- 
also 3 Luck, 610; 1929 M. 765=57 
Act docs not override the customs prevailing in 
Punjab as regards non-forfeiture of widow^^ 
rights over her deceased husband’s property, y 


S. 2 ] 


The Hindu Widows’ Re-marriage Act (XV of 1856 ). 


:^863 


2. All rights and interests which any widow may have in her deceased 
D- 1 M • . husband’s property by way of maintenance, or by in- 

ceased husband’r'pro"perty Jj^^itance to her husband or to his lineal successors, or 
to cease on her re-marriage, Virtue of any will or testamentary disposition 

1 - ■ 1 • upon her, without express permission to 

re-marry, only a limited interest in such property, with no power of alienating 

the same, shall upon her re-marriage cease and determine as if she had then 


NOTES. 

virtue of S. 7 of Act IV of 1872 (Punjab Laws 
Act, 1924), S. 17. 

Object of the Act.— It is not the object of 
the Act to deprive a Hindu widow upon her 
re-marriage of any right or interest which she 
had at the time of her re-marriage. 4 Pat.L.T. 
650=1924 P. 233. 

Right of Inheritance. —When after the 
re-marriage of a widow her son dies and the 
question is of her right of succeeding to him, 
the Act must be held not to affect herVights. i 
Pat.L.T. 650=1924 P. 233. A Hindu widow 
can inherit from her son by a former marriage 
though she had re-married at the date of her 
son’s death. 26 C.W.N. 925=1922 C. 140 (ii 
W.R. 82, Ref.; 29 B. 91, Ref.). A re-married 
Hindu widow succeeds to the property of Iier 
son by her first husband, whether or not the 
Act applies. 70 I.C. 1048=39 C.L.J. 88 fir 
W.R. 82, Foil.). ^ 

Sec. 2: Right of Widow re-marrying 

ACCORDING to CasTE CuSTOM— FORFEITURE_ 

Conflict of Rulings. —S. 2 applies not only 
to widows who could not re-marry before the 
passing of the Act but also to those who were 
not so precluded from re-marrying either by 
law or custom. In either case, the widow 
forfeits the estate inherited by her from her 
former husband. 50 G. 727=27 C.W.N. 669 = 
1924 C. 98, But see also 4 Pat.L.T. 650. Also 
55 A. 240=1932 A.L.J. 941 = 1932 A. 617 (F. 
B.) cited infra. S. 2 does not apply to the case 
of those widows who are entitled under the 
custom of their caste to re-marry and are not 
bound to take advantage of the provisions of 
the Act. Accordingly there is no forfeiture of 
the Hindu widow’s estate on re-marriage under 
the Act in such a case, nor can such forfeiture 
ensue as a matter of equity as it is against 
natural justice. The proof of mere custom of 
re-marriage would not be sufficient to involve 
forfeiture under the Hindu Law and it would 
be necessary for the party claiming that the 
estate has been forfeited on account of re¬ 
marriage to prove that there is a custom of 
such forfeiture in such a contingency. 140 I.C. 
^31 = 1932 A.LJ. 941 —1932 A. 617 (F.B.). But 
see 154 I.C. 372=1935 P. 58. A Hindu widow 
of the Jat community, among whom the custom 
of re-marriage has existed even before 1856, 
does not forfeit her rights in her husband’s 
estate on her rc-marriage by virtue of S. 2 of 
the Act. 49 A. 203=100 I.C. 734=1927 A. 
523. S. 2 of the Act applies also to Hindu 
castes in which widow re-marriage is permissible 
and a custom permitting the retention, by the 
reimarrying widow, of her estate in her first 
husband’s property after re-marriage cannot 
he pleaded in the face of the express statu¬ 
tory forfeiture of such estate enacted by the 


^ 53 . also, 

22 I.C, 512. S. 2 of the Hindu Widows 
Re-marnage Act must necessarily apply where 
the validity of a Hindu widow’s re^-marriage 
arises from the statutory provisions of the Act 
and IS not independent of it, and the widow on 
re-marnage would forfeit her husband’s esTate 
Whether forfeiture should apply as a matter 
course or should depend upon proof of a s^edaf 
custom entaihng forfeiture on re-marriaee 
depends upon the further question wh^^ thl 
re-marnage has been contracted under the Act 

Arr wV i"dependen ofthe 

Act. Where a person claims the estate on th 

ground that the widow had forfeited the estate 
by her re-marnage, before he can ^ 

upon to establish a custom entailing forfeiture of 
the estate on re-marriage, it has fn ul / i 

that the widow validly ^;ntracted a sicond 

A Hindu widow, when she re-marrfei^losp 
estate which she had inherited from h ^0^ 
Hindu husband, even though, in the nnrt? i 

sect to which she belongs, "th’e re-t^^^"^ 
widow IS permitted. ,541.0. 875 =, 93 /p°L 
If a Hindu widow is allowed to re-marrv' hv 
the custom of her caste, there is no ne?d for 

recourse to the Act for the validity of her marrT 

age and there is, therefore, no forfeiture 

*tF'ir’I maintenance. ’(31 a 

161, Foil.) 125 I.C. 4 ^ 8 —IQ30A '109 A TA' A'* 
widow’s right to retlin property’ inherited^from 
the husband ceases on her re-marriage and th^ 
reversioners have a right ,0 immediate pie/ 
Sion of the properties on her 

N.L^ 86. Apart from' theU underlie 
Hindu Law, a widow’s right to succe^ion is 
based on the ground that she is half of the Knri 
o her deceased husband and that sLIs'clabt 
of conferring spiritual benefits on him. When 

t 'a' half of the boXof 

her late husband or to be able to Confer spiritu^ 
benefits on hnn and she becomes the wife and 
half of the body of her new husband. 9 P L T 

33 °’ 31 A. 16.; 32 A. 489, Diss’- I 

589; 14 G.W.N. 346; 8 C.L.J. 542 ^ R^i 
outcaste ftndu widow does no?l’ase o b^a 
Hindu and if she re-marries, the provisions of Ae 
Ac would apply. An alienation by he? 
first husband’s property after her re • 
would be invalid. 54 I.C 820 A 
loses all her rightsl ihe prop^r^ 

husband even if she is convened al married to 
a person of another religion. 4, M ,n^ ° 

M.L.J. 317=48 I.C. 50 (F.B.t 

I.C. 299=7 L.W. 411 = 1918 M.w,N. 274)?®^! 
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died; and the next heirs of her deceased husband, or other persons entitled to 
the property on her death, shall thereupon succeed to the same. 

3. On the re-marriage of a Hindu widow, if neither the widow nor any 

other person has been expressly constituted by the 
Guardianship o£ children will or testamentary disposition of the deceased 
of deceased husbai.d on tl,c husband the guardian of his children the father or 

re-marriagc of his widow. ^ , P. . ,, . 

paternal grandfather or the mother or paternal 
grandmother, of the deceased husband, or any male relative of the deceased 
husband, may petition the highest Court having original jurisdiction in 
civil cases in the place where the deceased husband was domiciled at the time of 
his death for the appointment of some proper person to be guardian of the Said 
children, and thereupon it shall be lawful for the said Court, if it shall think 
ht, to appoint such guardian who when appointed shall be entitled to have the 
care and custody of the said children, or of any of them during their minority, 
in the place of their mother; and in making such appointment the Court shall be 
guided, so far as may be by the laws and rules in force touching the guardian¬ 
ship of children who have neither father nor mother: 


Provided that, when the said children have not property of their own 
sufficient for their support and proper education whilst minors, no such 
appointment shall be made otherwise than with the consent of the mother unless 
the proposed guardian shall have given security for the support and proper 
education of the children whilst minors. 


NOILS. 

aLo 35 A. 466 = 20 I.C. 335” A.L.J. 678. 
Even a Hindu widow who becomes a Maho- 
medan and re-marrics, loses her right to her 
husband’s property. 3 P.L.'I’. 55 *- A expres¬ 
sion “any widow” in S. 2 includes all widows 
who being Hindus became widows and is wide 
enough to cover the case of such a widow re¬ 
marrying a Hindu or a member 0! another 
religion. A Hindu widow who therefore becomes 
a convert to Mahomedanism and then marries 
a Mahomedan forfeits whatever interest she has 
in her husband’s property. S. 2 would apply 
to her notwithstanding her renunciation of faith 
and subsequent marriage with a non-Hindu. 59 
B. 417= 1935 B. 298^37 Bom.L.R. 150. Where 
a Hindu woman becomes a widow and aiicr- 
wards embraces Mahomedanism and marries a 
Mahomedan, and where afterwards her Hindu 
sister devises property to her by will, the right 
of the devisee to the property is not affected. 
Similarly when the devisee dies leaving a sister 
who has also embraced Islam after her widow¬ 
hood and married a Mahomedan the latter sister 
can succeed to her property. 87 ~ * 9^5 

M. 861. Gift by father-in-law to widowed 
daughter-in-law—Re-marriagc Effect on gift. 
1924 M. 600 = 47 M.L.J. I. This Act applies 
even to widows among whom there is a caste 
custom permitting re-marriagc. 1 his Act operates 
as a forfeiture not only of property inliciited from 
her former husband but of all existing rigius at 
the time of re-marriage. 31 I.C. 290= 11 N.L.R. 

116. But see contra 61 I.C. 303 = 24 O.C. ii ;32 

I.C. 338; 40 I.C. 783 = 21 C.W.N. 900. She will 

also forfeit her right to maintenance out of 
the deceased husband’s property. 40 I.C. 783 = 

21 C.W.N. 906. But see^Q L.W. 592=1938 
Mad. 994 =(i 938) a M.L.J. you Act merely 
enables widows of those castes to re-marry, who 
by their custom arc prevented from doil^ so 
nud decUres the consequences entitled thereon; 


it docs not alter any customs relating to re¬ 
marriage or its legal incidents. 61 I.C. 303=24 
O.C. II. S. 2 of the Act does not apply to a 
case where a Hindu widow rc-marries according 
to a custom and such custom allows her to 
retain the property inherited from her first hus¬ 
band. 61 I.C. 303. 

Alienation by Hindu Widow. —An alienation 
by a Hindu widow of the property of her decc^ 
cd husband for purposes not binding on the 
estate ceases to be eflective on her rc-marna^, 
even if such re-marriagc be permitted by the 
custom of her taste and the next reversioner B 
entitled, on her re-marriage, to possession of the 
property as against the alienee. There is no 
analogy as regards the rights of the 
between surrender and re-marriage. 1932 M. 


120=62 M.L.J. 131. 

Burden of Proof, —A Hindu widow who re¬ 
marries and who seeks to escape the operation w 
S. 2 of the Act, has the onus on her of estab¬ 
lishing the existence of a custom, which is ancient 
and which has not come into existence since 
1856, sanctioning the rc-marriagc of widows. 5 ® 

A. 1034=1937 A.L.J. 251 = 1937 A-230*. . r 

Sec. 3.—Phcrc is nothing in Uie provisions01 
the Act that renders obligatory for the Gomt 0 
remove a rc-marricd widow from the 
ship of her minor sons. 38 C. 862= 15 * 

579. See also 32 P.W.R. 1913; 4 A. ;95 W ° 
meaning of “children”); 24 B. 89. A j. 

docs not cease to be a testamentary guardian ^ 
a minor son by rc-marriagc. 47 P L.R. 19 * 3 "" 
18 I.C. 133. The provisions of S. 3 ^ 

application to a case, where tlic widow belongs 
to a caste in which re-marriagc is pernut • 
Hence where the widow has married under 
Customary law the provisions of S. 3 » 

applicable to her and therefore, she 
forfeit her right of guardianship of her 

183 I.C. 5 « 3 -i 939 Lah. las- 

303 . Under Hindu Law the mother U| wCT 
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4. Nothing in this Act contained shall be construed to render any widow 

who, at the time of the death of any person leaving 
Nothing in this Act to any property, is a childless widow, capable of inherit- 

wpable'o/ inSng.'" whole or any share of such property, if before 

the passing of this Act, she would have been incapable 
of inheriting the same by reason of her being a childless widow. 

5. Except as in the three preceding sections is provided, a widow shall 

not, by reason of her re-marriage forfeit any property 
or any right to which she would otherwise be entitled; 
and every widow who has re-married shall have the 
same rights of inheritance as she would have had, had 

such marriage been her first marriage. 

6. Whatever words spoken, ceremonies performed or engagements made 

on the marriage of a Hindu female who has not been 
previously married, are sufficient to constitute a valid 
marriage, shall have the same effect if spoken, per¬ 
formed or made on the marriage of a Hindu widow; 
and no marriage shall be declared invalid on the 

ceremonies or engagements are inapplicable to the case 


Saving of rights of widow 
marrying, except as provid¬ 
ed in sections 2 to 4 . 


Ceremonies constituting 
valid marriage to have 
same effect on widow's 
marriage. 


ground that such words, 
of a widow. 


7. If the widow re-marrying is a minor whose marriage has not been 

■ consummated, she shall not re-marry without the 
Consent to re-marnage consent of her father, or if she has no father, of her 
of minor widow. paternal grandfather, or if she has no such grand- 


NOTES, 

father, the natural and legal guardian of her 
children and she docs not lose her right by re¬ 
marriage in cases when such re-marriage is 
recognised as valid by custom. To such cases 
S. 3 was obviously not intended ^ to apply. 
And even under the Act the mother is not con¬ 
sidered to be physically dead and may, ^ in 
appropriate cases, be appointed as guardian 
though not in her own natural right, but where 
it is for the welfare of th-; minor to do so. (i 
L. 146 and 38 C. 862, Ref.) igSS L. 817-^ On 
this section, see also 15 C.W.N. 579 i W.R. 
82; 24 B. 89; 33 B. 107. 

Sec. 5.—a/jo notes under secs, i, 2 and 

3, supra.] The object of the Act is to rerfioye all 
legal obstacles to Hindu widow rc-mamages. 
S. 5 was never intended to lay down any P^" 
position regarding the inheritance by a Hindu 
widow. 45 B. 1247=63 I.C. 947 - A re¬ 
married Hindu widow is not entitled to inherit 
asagotraja sapinda to the relations of her first 

husband. 45 B. 1247. ^ , 

Sec. 6.—The purpose of the Hindu Widow s 

Re-marriage Act is not to limit but rather to 
increase the rights of Hindu widows and not to 
restrict any existing custom of re-marnage 
among Hindu widow’s but to give the right to 
those to whom it had hitherto been denied. S. 0 
of the Act does not apply to a case where the 
re-marriage is among people among whom 
widow re-marriage is recognized by custom. 
Where, therefore, the re-marnage is among 
sweepers, among whom widow re-marnage is 
generally recognized, it is not rendered jy^a 1 
merely because the ceremonies necessary tor tne 
fint marriage, as required by S. 6, have not 

C.C,M.-359 


been gone through. It is sufficient if the condi¬ 
tions essential by custom to validate the re¬ 
marriage have been fulfilled and the widow 
becomes a niarried wife of the person to whom 
she is married, within the meaning of Ss. 497 
and 498, Penal Code. 30 S.L.R. 421 = 167 I.C. 
366=1937 S. 42. To prove the re-marriage of 
Hindu widow the same religious rites and cere¬ 
monies that are necessary to constitute her first 
marriage valid should be shown to have been 
observed in her re-marriage. Where, therefore, 
a Hindu widow had been validly married in the' 
Brahma form but the observance of the afore¬ 
said rites and ceremonies was not established as 
regards the re-marriage. Held, that the validity 
of the re-marriage was not established. 7 O.W 
1^.753=19300.426. 

Secs. 6 and 7 .—There can be no valid mar¬ 
riage in any form witliout a substantial perfor¬ 
mance of the requisite religious ceremonies. The 
performance therefore of the necessary religious 
rites is necessary for the completion of a marriage 
even in a gandhrva form, of which re-marriage 
of a widow is an instance. So, neither the con- 
sent of a widow to re-marry herself under last 
paragraph of S. 7 nor mere talk by a person in 
the presence of visitors of his intention to take 
her as his wife is sufficient to constitute a valid 
marriage in the absence of the performance of 
some religious or secular rites. (12 Mad. 72 
Rel. on.) 174 I-G. 342=1938 Rang. 59. 

Sec. 7 —The marriage of a minor widow is 
not valid unless consented to by the persons 
enumerated in S. 7. But if the first marriage 
has been consummated, the consent of the minor 
widow herself is enough. 9 P.L.R. 1912= ra !• 

C. 623. .y«ff7fo8A. 143. Power of mother-iii-' 
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father, of her mother, or failing all these, of her elder brother, or failincr 
brothers, of her next male relative. ® 

Punishment for abetting ^ marriage 

marriage made contrary "o contrary to the provisions of this section shall be 

this section. liable to imprisonment for any term not exceeding one 

year or to fine or to both. “ 

And all marriages made contrary to the provisions of this section may be 

Effect of such marriage: ^ law: Provided, that in 

Proviso. question regarding the validity of a marriage 

. . made contrary to the provisions of this section, such 

consent as is aforesaid shall be presumed until the contrary is proved, and that 
no such marriage shall be declared void after it has been consummated. 

In the case of a widow who is of full age, or 
- , . , whose marriage has been consummated, her own 

mSor'widow'"''"®'"^®'consent shall be sufficient consent to constitute her 

re-marriage lawful and valid. 


THE HINDU WOMEN’S RIGHTS TO PROPERTY 

ACT (XVIII OF 1937). 

[Amended by Acts XI of 1938 and XXXII of 1940.] 

[14f/i.^/.n7,1937. 

An Act to amend the Hindu Law governing Hindu Women’s Rights to Property. 

Whereas it is expedient to amend the Hindu Law to give better rights 
to women in respect of property; It is hereby enacted as follows:— 

Short title and extent. Act may be called The Hindu 

Women s Rights to Property Act, 1937. 

(2) It extends to the whole of British India, ^[ ♦ ♦ * * ]• 


LEG. REF. 

* Omitted by Act XXXII of 1940. 

NOTES. 

law to get daughter-in-law married. See 1929 
CnC. 305. 

Sec. 1 : Validity of Act—“Property”— 
Meaning of—Act if affects succession to 
AGRICULTURAL LAND. —No objection can be 
taken to the validity of the Hindu Women’s 
Right to Property Act, 1937, on the ground only 
that it was introduced into the Legislature and 
passed by the Legislative Assembly before Part 
III of the Constitution Act came into force, as 
the Indian Legislature which was in existence 
immediately before the coming into force of 
Partin was continued in existence after that 
date, and was in all respects the same legisla¬ 
ture, though its legislative powers were no 
longer as extensive as they had previously been. 
Nor can any objection be taken to the validity 
of the said Act on the ground that the powers of 
the Legislature changed during the passage of 
the Bill from the Legislative Assembly to the 
Council ofState. The form, content or subject- 
matter of a Bill at the time of its introduction 
into, or of its consideration by, cither Chamber 
of the Legislature is a matter with which a 
Court of law is not concerned. The question 
whether cither Chamber has the right to discuss 
a Bill laid before it is a domestic matter regu¬ 
lated by the rules of the Chamber, as interpret¬ 
ed by its Speaker, and is not a matter with 
which a Court can interfere, or indeed on 
which it is entitled to express any opinion. The 


only function of a Court is to pronounce upon 
the Bill after it has become an Act. Coiu^ 
quently the only date with which the Court is 
concerned is the date on which the Governor- 
General’s assent was given; and the question 
whether the Act was or was not within the 
competence of the Legislature must be deter¬ 
mined with reference to that date and to none 
other. 45 C.W.N. (F.R.) 81 = 1941 F.G. 72= 
(1941) 2 M.L.J. 12. See also 1937 A.W.R. 
(H.C.) 655; 195 I.G. 636 = 1941 Sind 114, The 
Hindu Women’s Right to Property Act, 1937, 
and the Hindu Women’s Rights to Property 
(Amendment) Act, 1938, do not operate to regu¬ 
late succession to agricultural land in the 
Governors’ Provinces; but do operate to regulate 
devolution by survivorship of property other 
than agricultural land. When a Legislature with 
limited and restricted powers makes use of a 
word of such wide and general import as ‘*pro- 
pcrly,” the presumption must be that it is using 
it with reference to that kind of properly with 
respect to which it is competent to legislate, and 
to no other. In the Hinefu Women’s Ri^htt to 
Property Act, 1937, the word “property ' must 
accordingly be construed as referring to pro¬ 
perty other than agricultural land. Thouw 
S. 3 of the Act of 1937 docs not use the word 
“survivorship”, and it may be that the widow 
taking a share under the Act docs not become a 
coparcener with the other sharen, yet there can 
be no doubt that in the cases in which it 
to the widow of a deceased coparcener a right 
to a share in the joint property which she md 
not possess under the pre-existing law, it takes 
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Application. 


2. Notwithstanding any rule of Hindu Law or custom to the contrary, the 

provisions of section 3 shall apply where a Hindu 
dies intestate * * * * * ]. 

"[3. (1) When a Hindu governed by the Dayabhag School of Hindu 

Law dies intestate leaving any property, and when a Hindu governed by any 
other school of Hindu Law or by customary law dies intestate leaving separate 
property, his widow, or if there is more than one widow all his widows together, 
shall, subject to the provisions of sub-section (3), be entitled in respect of pro¬ 
perty in respect of which he dies intestate to the same share as a son]: 

Provided that the widow of a predeceased son shall inherit in like manner 
as a son if there is no son surviving of such predeceased son, and shall inherit 
in like manner as a son’s son if there is surviving a son or son’s son of such pre¬ 
deceased son: 


Provided further that the same provision shall apply mutatis mutandis 
to the widow of a predeceased son of a predeceased son. 

(2) When a Hindu governed by any school of Hindu Law other than the 
Dayabhag school or by customary law dies * j having at the time of 

his death an interest in a Hindu joint family property, his widow shall, subject to 
the provisions of sub-section (3), have in the property the same interest as he 
himself had. 


(3) Any interest devolving on a Hindu widow under the provisions of 
this section shall be the limited interest known as a Hindu woman’s estate, pro¬ 
vided however that she shall have the same right of claiming partition as a male 
owner. 

(4) The provisions of this section shall not apply to an estate which by a 
customary or other rule of succession ^[or by the terms of the grant applicable 


LEG. REF. 

The words *‘I caving a widow” omitted by 
Act XI of 1938. 

* Substituted by Act XI of 1938. 

3 The word “intestate” omitted by Act XI of 

*938. 

* Inserted by Act XI of 1938. 

NOTES. 

away to that extent, the benefit of the rule of 
survivorship which would have accrued to the 
remaining coparceners. So far as its effect goes, 
the Act docs legislate *‘with respect to the law 
of survivorship. But it is not ultra vires the 
Indian Legislature on that ground, as the 
subject of devolution by survivorship of pro¬ 
perty other than agricultural land is included in 
entry No. 7 of List III of the concurrent list. 45 

C.W.N. (F.R.) '81 = 73 C.L.J. 415=54 L-W- 22 

1941 F.C. 72 = (1941) 2 M.L.J. 12. The Hindu 
Women’s Rights to Property Act docs not ope¬ 
rate to r‘*Qrulate succession to agricultural 
in the GoiV'rnors provinces. Hence the widow 
of a predeceased son has no title except to 
maintenance according to ordinary Hindu Law. 
1941 O.A. (Supp.) 7*5 (2) = * 94 * A.W.R. 
(Rev.) 804 (2) = 1941 R.D. 742 - 
Sec. 3 ( 2 ) and ( 3 ): Interest taken by 

WIDOW IN JOINT FAMILY PROPERTY EX-reNT OF 

—Liability for debts. —Under S. 3 (2) ot the 
Act, a widow gets the same interest which her 
husband had in the joint family property, that is 
the interest of an undivided member of a 
family in the joint family property. The widow 
takes that interest subject to the nghts and obli¬ 
gations attached to that interest and subject to 


the restrictions placed on her powers by Cl. (3) 
of S. 3. As the husband’s interest could be 
seized in execution by a creditor for his debt in 
his lifetime, the creditor of the husband is en¬ 
titled to the same remedy against the interest of 
the widow accrued under the Act in respect of 
non-agricultural land, the property taken by the 
widow being liable for the debts of her husband 

= 2 M.L.J. 862. As the 

Hindu Womens Rights to Property Act as 
amended by Act 11 of 1938 is ultra vires of the 
Indian Legislature and does not operate to regu¬ 
late succession to agricultural land in Ac 
Governor’s provinces but operates only to regu¬ 
late devolution by survivorship of property other 
than agricultural land, where the property left 
by the deceased is both agricultural and non- 
agricultural, the widow would have no right 
under the Act to succeed her husband even to a 
Hmited interest so far as the agricultural pro¬ 
perty is concerned. 1942 O. 216. Sub- 
Secs. (2) and (3) of S. 3 of the Act do not 
contemplate that the sons of a degeased Hindu 
are to be excluded by the widow upon the 
death of their father. The right conferred upon 
the Hindu widow by sub-S. (3) is merely a 
limited right such as a Hindu widow possesses 
under the ordinary Hindu Law with an addi¬ 
tional privilege conferred by the section that she 
could independently claim partition as a male 
owner which was denied to her under the Hindi, 
Law The right, of survivorship in a ^ 
Hindu family possessed by the sons are not 
taken away by sub-secs. (2) and (3) of sec 9 nf 
theAct. 19420.216=1981.0.443; ■ 3 °'^ 
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thereto] descend to a single heir or to any property to which the Indian 
cession Act, 1925, applies. 


Savings. /• Nothing in this Act shall apply to the pro¬ 

perty of any Hindu dying intestate before the com¬ 
mencement of this Act. 

'[5. For the purposes of this Act, a person shall be deemed to die intestate 

Meaning of expression f a 

“die intestate”. testamentary disposition which is capable of takine 

effect.] ® 


the illusory appointments and INFANTS’ PROPERTY 

ACT (XXIV OF 1841). 


Year. j 

No. 

1 

Short title. 

Amendments. 

CO 

XXIV 

1 The Illusory- Appointments and In¬ 
fants’ Property Act, 1841. 

1 Repealed in part, XXVII of 
1866 ; VIII of 1868 : XVI of 

1 1874 J XII of 1891. 


PREFATORY NOTE —Enoi.isii Law as to illusory appointments. —The first statutory 
alteration of the law relating to Illusory Appointments was made in 1830 by the Act 11, Geo. IV, 
and I ^William I\ , C. 43. It is entitled “ An act to amend the law relating to Illusory Appoint¬ 
ments. It enacted that no appointment which from and after the passing of the Act should be 
rnade in exercise of a power should bo impeached in equity or at law as illusory by reason of 
giving only an unsubstantial or nominal share to any object of the pawer. It provided, however, 
that nothing m the Act should prejudice or affect any provisions in any deed, will, or other instru- 
rnent creating the power which declared the amount of the share from which no object of the power 
should be excluded : nor. on the other hand, should anything in the Act contained be deemed to 
give any other validity, force, or effect to any appointment than such appointment would have had 
if a substantial share of the property afrccteci by the power had been thereby appointed to, or left 
unappointed to devolve upon any object of the power. The enactments arc retrospective and apply 
to powers m esse at the time of, but executed after, the passing of the Act [Reid v. Reid, ( 1858) 25 Beav. 
469 = 53 E.R. 716.J 

According to the old law, where a power of appointment was given to A to appoint among 
a class in such shares as A should direct, the presumed intention of the donor of the power was to 
give an actual and substantial share to each of the objects of the po^vcr. A, the appointcr, could 
not in exercising the power, exclude any one of the class, as this would be an exclusive appointment 
and bad [see Bulteel v. Plummer, (1870), L.R. 6 Ch. 160]. 1 he ^v•h(>Ic theory is tersely stated by Jcsscl, 
M.R., in his judgment in Gainsford v. Dunn, (i87.|) L.R. 17 Eq. 405. Speaking of this ihterpretation 
of the intention, he says : That was not according to tlie literal wording of the power, but it made 
sense of it ; because if the appointment of a farthing would do, then on the principle of de minimis non 
curat lex, it would make every non-exclusivc power an exclusive power. However, that doctrine was 
found inconvenient. . . “ I he inconvenience arose from the obvious reason that it was impossible 

to determine without litigation what precise amount was or was not a substantial sum in accordance 
with the presumed intention of the donor of tlic power. The .Act therefore put the question aside 
by making any share, though purely nominal, sufficient to make the exercise of the power non¬ 
exclusive. The process of reasoning that inspired this statutory change seems to have been that 
the practical exclasion of an object could not like the total exclusion, owe its origin to an oversight 
or omission on the part of the appointcr, and therefore it was not a proper case for any interference 
by a Court of Equity. “ One would have imagined,” says Jesscl. M.R., in the case quoted, ** that 
the reasonable mode of altering the law would have been to make every power of appointment exclu¬ 
sive, unless the author of the settlement had pointed out the minimum shave which every object was 
to get,” instead of allowing an appointment to be impeached because the appointcr omitted to appoint 
the necessary farthing. In the same year, 1874, the Statute 37 and 38, Viet. c. 37, rectified the ano¬ 
maly by enacting that no appointment which, from and after the passing of the Act, shall be made 
in exercise of a power of appointment, shall be invalid at law or equity on the ground that any object 
of such power has been altogether excluded, but every such appointment shall be valid and effectual, 
notwithstanding that any one or more of the objects .shall not thereby, or in default of appointment 
take a share or shares of the property subjeet to the power. But the provisions of the Act arc not 
to prejudice or affect any declaration in a deed, will or other instrument fixing the amount or the 
share or shares from which no object of the power shall be excluded, or some one or more object of 
it shall not be excluded. See Title ” Powers ” and ” Illusory Appointments ” in Ency. of the Laws 
of England, 2nd Ed„ Vol. VII, pp. 24-25. 


LEG, REF. 

' Added by Act XI of 1938. 
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CONTENTS. 


Sections. 

1 . [Repealed.] 

2 . Extension of 11 , Geo. IV and I 
Wm. IV, Chaps. 46 and 65 . 

3 . [Repealed.] 


Sections . 

4 . Extension of 11, Geo. IV and I Wm. 
IV, Chap. 47 , Ss. 10 and 11 . 

5 . Saving of certain cases and proceed¬ 
ings. 


THE ILLUSORY APPOINTMENTS AND INFANTS’ PROPERTY 

ACT (XXIV OF 1841).^ 

An Act for the greater uniformity of the Law administered by Her Majesty’s 
Supreme Courts with that administered in England, in regard to the undis¬ 
posed residue of the effects of Testators, Illusory Appointments, the transfer 
of Estates by persons under disabilities pursuant to the direction of Courts, 
and the better management of the property of such persons and other like 
matters. 

1. [Extension of 11 Geo. IV and 1 Will. IV, c. 46.1 Rep. by the RePealina 

Act (VIII of mS). J r y 

2. ***’^*** The ’Statute 11, George IV and 1 William IV, 

Chapter 46, entitled, “An Act to alter and amend the 
Extension of 11 Geo. IV Law relating to Illusory Appointments’’, and the 
& 1 Wm. IV, Chaps. 46 ’Statute 11, George IV and 1, William IV, Chapter 
f"4 6S. 65, entitled. “An Act for consolidating and amend¬ 

ing the Law relating to property belonging to infants, femme-coverts, idiots, luna- 
tics and persons of unsound mind,” shall * * * * be extended to the 

territories of the East India Company, as far as it is applicable to the same. 


LEG. REF. 

^ Short title, “The Illusory Appointments and 
Infants* Property Act, 1841.** See the Indian 
Short Titles Act (XIV of 1897). 

The whole Act, except so far as it relates to 
illusory appointments and infants, and except 
S. 5 was repealed by the Repealing Act (VIII 
of 1868). 

The Act has been declared, by notification 
under S. 3 (a) of the Scheduled Districts Act 
(XIV of 1874), to be in force in the following 
Scheduled Districts, namely:— 

The Districts of Hazaribagh, Lohardaga (now 
the Ranchi District, Calcutta Gazette, 1899, 
Pt. I, p. 44) and Manbhum, and Pargana 
Dhalbhum and the Kolhan in the District of 
Singbhum, Gazette of India, 1881, Pt. I, p. 

504. 

The Scheduled Districts in Ganjam and 
Vizagapatam, see Fort' St. George Gazette, 1898, 
Pt. I, p. 666, and Gazette of India, 1898 Pt. I, 
p. 870. 

* The words “And it is hereby enacted that” 
at the beginning ofS. 2 and the words “from 
the first day of January next’* after the word 
‘‘shall” in the same section were repealed by the 
Repealing Act (XVI of 1874). 

» II Geo. IV AND Wm. IV, Chap. XLVL* 

An Act to alter and amen-i the Law relating 
tp Illusory Appointments. 

[i6rA Ju/y, 1830.] 

Whereas, by deeds, wills, and other instru¬ 
ments, powers are frequ- 

Preamblc. ently given to appoint 

real and personal pro¬ 
perty amongst several obiects, in such manner 


that none of the objects can be excluded by the 
donee of the power from a share of such pro¬ 
perty; and whereas appointments in exercise of 
such powers whereby an unsubstantial, illusory, 
or nominal share of the property affected there¬ 
by is appointed to or left unappointed to devolve 
upon any one or more of the objects thereof, are 
invalid in equity, although the like appoint¬ 
ments are good and binding at law. And 
whereas considerable inconvenience hath arisen 
from the rule of equity relative to such appoint¬ 
ments, and it is expedient that such appoint¬ 
ments should be as valid in equity as at law; 
Be it therefore enacted, etc. 

That no appointment which from and after 

the passing of this Act 

Illusory appoint- shall be made in exercise 
ments shall be valid of any power or authority 
in equity as well as to appoint any property, ‘ 
at law. real or personal, amongst 

several objects, shall be 
invalid or impeached in equity, on the ground 
that an unsubstantial, illusory, or nominal share 
only shall be thereby appointed to or left un¬ 
appointed to devolve upon any one or more of 
the objects of such power; but that every such 
appointment shall be valid and effectual in 
equity as well as at law, notwithstanding that 
any one or more of the objects shall not there¬ 
under, or in default of such appointment, take 
more than an unsubstantial, illusory, or nomina 
s hare of the property subjected to such power^ 

* Short title, “The Illusory Appointment* 
Act, 1830.” See the Short Titles Act, 1806 Uq 
& 69 Viet. c. 14). ^ » y ^ 5 y 
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3. [Extension of 11, Geo. IV and 1, IVm. IV, c. 60 1 
Trustee Act (XXVII of 1866). 


Rep. by the Indian 


LEG. REF. 

2 . Provided always, and be it further enact¬ 
ed, that nothing in this Act contained shall pre- 
jud cc or affect any provision in any deed, will, 

or other instrument crea- 

Not to affect any ting any such power as 
deed which declares aforesaid which shall de- 
the amount of the dare the amount of the 
share; nor to give share or shares from 
any other force to which no object of the 
any appointment power shall be excluded, 
than the same 3 . Provided also, and 
would have had. be it further enacted and 

declared, that nothing 
in this Act contained shall be construed, deem¬ 
ed, or taken, at law or in equity, to give any 
other validity, force, or effect to any appoint¬ 
ment, than such appointment would have had 
if a substantial share of the property affected by 
the power had been thereby appointed to or left 
unappointed to devolve upon any object of such 
power. 

^ II Geo. IV & I Wm. IV, Chap, LXV.* 

An Act for consolidating and amending the 
Law relating to Property belonging to Infants, 
Femme-Coverts, Idiots, Lunatics and Persons of 
unsound Mind. 

[23rrf July, 1830.] 

^ * * * * 

12 . And be it further enacted, that in all 


said Courts shall respectively direct 

14 . And be it further enacted, that every 

sum of money and other 
Charges attending consideration paid by anv 

reriewal to be char- guardian. or other 

ged on the estates as person as a fine, premium 
the Court shall or income, or in the nature 

of a fine, premium, or in¬ 
come, for the renewal of 
any such lease, and all reasonable charges inci¬ 
dent thereto, shall be paid out of the estate or 

effects of the infant.for whose benefit the 

lease shall be renewed, or shall be a charge upon 
the leasehold premises, together with interest for 
the same, as the said Courts and Lord Chan¬ 
cellor, intrusted as aforesaid, respectively shall 
direct and determine ; and as to leases to be 
made upon surrenders by femme-coverts, unless 
the fine or consideration of such lease and the 
reasonable charges shall be otherwise paid or 
secured, the same, together with interest, shall be 
a charge upon such leasehold premises for the 
benefit of the person who shall advance the 
same. 

15 . And be it further enacted, that every 

lease to be renewed as 
New leases shall aforesaid .shall operate and 
be to the same uses, be to the same uses, and 

be liable to the same 


cases where any person. 
Guardians of being under the age of 

minors, etc., in order twenty-one years. 

to the surrender and is or shall become cntitl- 
rencwal of leases ed to any lease or leases 
may apply to the made or granted or to be 
Court of Chancery, made or granted for the 
etc., and by order life or lives of one or 
may surrender such more person or persons 
leases and renew the or for any term of years* 
same, etc. either absolute or deter¬ 

minable upon the death 
of one or more person or persons, or otherwise 
it shall be lawful for such person under the age 
of twenty-one years, or for his or her guardian 

or other person on his behalf,. 

to apply to the Court of Chancery in England, 
the Courts of Equity of the Counties Palatine of 
Chester, Lancaster and Durham, or the Courts 
of Great Session of the Principality of Wales res¬ 
pectively, as to land within their respective 
jurisdiction, by petition or motion in a sum¬ 
mary way; and by the order and direction of 

the said Courts respectively such infant. 

or his guardian, or any person appointed in the 

place of such infant.by the said Courts 

respectively, shall and may be enabled from 
time to time, by deed or deeds, to surrender 
such lease or leases, and accept and take, in the 
place and for the benefit of such person under 

the age of twenty-one years.one or more 

new leases of the premises comprised in such 
lease surrendered by virtue of this Act, for and 
during such number of lives, or for such term or 
terms of years determinable upon such number 
of lives, or for such term or terms of years 
absolute, as was or were mentiond or contained 


trusts, charges, incumbrances, dispositions, devi¬ 
ses, and conditions, as the lease to be from time 
to time surrendered as aforesaid was or would 
have been subject to in case such surrender had 
not been made. 

16 . And be it further enacted, that where any 

person, being under the 

Infants empowered age of twenty-one years, 

to grant renewals of .might, in punu- 

leases. ance of any covenant or 

agreement, if not under 
disability be compelled to renew any lease made 
or to be made for the life or lives of one or 
more person or persons, or for any term or num¬ 
ber of years absolute or determinable on the 
death of one or more person or persons, it shall 
be lawful to and for such infant, or his guardian 
in the name of such infant,.by the direc¬ 

tion of the Court of Chancery, to be signified by 
an order to be made in a summary way upon 

the petition of such infant or his guardian,. 

... .or of any person entitled to such renewal, 
from time to lime to accept of a surrender of 
such lease and to make and execute a new lease 
of the premises comprised in such lease, for and 
during such number of lives, or for such term or 
terms determinable upon such number of lives, 
or for such term or terms of years absolute, as 
was or were mentioned in the lease so surren¬ 
dered at the making thereof, or otherwise, as the 
Court by su ch order shall d irect. _ 

* Short title, “The Infants Property Act, 
1830.’* See the Short Titles Act, 1896 (59 & 60 
Vict.,c. 14). 

As to the repeal of parts of the Act in Eng* 
land, see the Statute Law Revision Act, 1873 


in the lease or leases so surrendered at the (365c 37 Viet., c. 91). 
making thereof respectively, or otherwise as the 
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4- * * * Section^ * * 11 of the 11 'George IV and 

Fvtpnonn 11 Tir ^ William IV, Chapter 47, entitled “an Act for con- 
and I Wm IV c ’47 S 11 solidating and amending the laws for facilitating the 

' * ' ' ■ payment of debts out of real Estate, “shall * 

be extended to the territories of the East India Company, as far as 
It IS applicable in the same. 

* * * This Act shall not be construed to affect any case 


LEO. REF. 

17 . And be it further enacted, that where any 

person, being an infant 
Court of Chancery under the age of twenty- 
may authorize leases one years, is or shall be 
to be made of lands seized or possessed of or 
belonging to infants entitled to any land in fee 
when it is to the or in tail, or to any 
benefit of the estate, leasehold land for an 

absolute interest, and it 
shall appear to the Court of Chancery to be for 
the benefit of such person that a lease or under¬ 
lease shr Id be made of such estates for terms of 
years, fc encouraging the erection of buildings 
thereon, or for repairing buildings actually being 
thereon, or the working of mines, or otherwise 
improving the same, or for fanning or other 
purposes, it shall be lawful for such infant, or 
his guardian in the name of such infant, by the 
direction of the Court of Chancery, to be signifi¬ 
ed by an order to be made in a summary way 
upon the petition of such infant or his guardian, 
to make such lease of the land of such persons 
respectively, or any part thereof, according to 
his or her interest therein respectively, and to the 
nature of the tenure of such estates respective¬ 
ly, for such term or terms of years, and subject 
to such rents and covenants as the said Court of 
Chancery shall direct; but in no such case shall 
any fine or premium be taken, and in every such 
case the best rent that can be obtained, regard 
being had to the nature of the lease, shall be 
reserved upon such lease ; and the leases, and 
covenants and provisions therein, shall be settled 
and approved or by a Master of the said Court, 
and a counterpart of every such lease shall be 
executed by the lessee or lessees therein to be 
named, and such counterparts shall be deposited 
for safe custody in the Master’s office until such 
infant shall attain twenty-one, but with liberty to 
proper parties to have the use thereof, if requir¬ 
ed, in the meantime, for the purpose of enforcing 
any of the covenants therein contained; provided 
diat no lease be made of the capital mansion 
house and the park and grounds respectively held 
therewith for any period exceeding the minority 
of any such infant. 

* * * * 

* 25 . And whereas by an Act passed in the 

first year of the reign of 
So much of I G. I, King George the First 
Ct 10, S* 9, as enacts intituled. An Act for 
that agreements of making more effectual Her 
guardians shall bind late Majestys gracious 
infants, repealed. Intentions for augmenting the 

Maintenance of the poorClergyt 
it was enacted that the agreements of guardians 
for and Qn behalf of infants or idiots under their 


% 

guardianship should be as good and effectual to 
all intents and purposes as if the said infants or 
idiots had been of full age and of sound mind, 
and had themselves entered into such agree¬ 
ments. And whereas it is desirable that the said 
powers should be exercised under proper control, 
and that the same should be extended to all per¬ 
sons gainst whom a commission of lunacy shall 
have issued ; Be it further enacted, that so much 
of the said Act of the first year of the reign of 

L First, as is hereinbefore recited, 

shall be and the same is hereby repealed. 

^ The words *And whereas it is exendient to 
adopt the amendments of the English Law 
touching the delay of action, suits, or other pro¬ 
ceedings, by reason of the parol demurring ; 
and touclung conveyances made by infants under 
order of Courts ; it is hereby enacted that” and 
the words “from the first day of January next” 
in S. 4. and the words ‘*And it is hereby provided, 

^5 repealed by the Repealing 
Act (XVI of 1874). * 

* The figures and word »io and” were repeal¬ 
ed by the Amending Act, (XII of 1891). 

3 II Geo. IV & I Wm. IV., Chap. XLVII.tt 
An Act for consolidating and amending the 
Laws of facilitating the payment of debts out of 
real Estate. 

♦ * 1830.] 

XI. ^And be it further enacted that where any 

suit hath been or shall be 
Infants to make instituted in any Court of 
conveyances under Equity, for the payment 
order of the of any debts of any per- 
Court. son or persons deceased, 

. . to which their heir or 

heirs, devisee or devisees, may be subject or 
liable, and such Court of Equity shall decree 
the estates liable to such debts or any of them, 
to be sold for satisfaction of such debt or 
debts, and by reason of the infancy of any such 
heir or heirs, devisee or devisees, an immeffiate 
conveyance thereof cannot, as the law at pre¬ 
sent stands, be compelled, in every such case 
such Court shall direct, and, if necessary, com- 


* This section has been repealed in England 
by the Statute Law Revision Act, 1875 (36 and 
37 Vic., c. 91), Schedule. 

t“The Queen Anne’s Bounty Act, 1716.” 
Set the Short Titles Act (59 and 60 Vic., c. jaI 
tfShort title, “The Debts Recovery Act 
1830.” See the Short Titles Act, 1896 (59 and 
60 Vic., c. 14). 

§ The initial words “And be it further enacted 
that” were repealed in England by the Statute 
Law Revision Act, 1888 (51 & 52, Viet., c. 57) 
Schedule, 
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Saving of certain cases. been governed by English law 

as administered by Her Majesty's Supreme Court*; 
previous to the passing thereof ‘ **=♦=*** ^ 


THE IMMIGRATION INTO INDIA ACT (III OF 1924).2 

to the Bnp— note.—T he follov/ing is the Statement of Objects and Reasons annexed 

“The Imperial Conference have decided in favour of reciprocity of treatment of Briihli 
si^jects resident in various parts of His Majesty’s dominions. The present Bill is intended to pIvp 
effect to that decision. The Union Government of South .‘\frica have recently assented to all the 
ordinances imposing galling restrictions on Indians, they have promised legislation next vear 
with a view to ^gregatc them. In the circumstancc.s it is necessary, that the Indian Legislature 
should arm the Government of India with the power to enforce the principle of rccinrocitv ” K/# 
Fort St. George Ga ette. Part III, p. 433, dated 14th August, 1923). 

[Ut March, 1924. 

An Act to regulate the^ entry into and residence in British India of persons do¬ 
miciled in other British Possessions. 

Whereas it is expedient to make provision for regulating the entry into 
and rpidence in British India of persons domiciled in the British Possessions on 
a basis of reciprocity; It is hereby enacted as follows:— 

Short title, commence- 1. (1) This Act may be called The Immigra- 

ment and extent. TION INTO INDIA AcT, 1924. 

(2) It shall come into force on such date as the Central Government may 
notify in the Official Gazette. 

(3) It shall extend to the whole of British India, including British 
Baluchistan. 

Definitions. unless there is anything repug¬ 

nant in the subject or context,— 

(a) “British possession” means any Part of His Majesty^s Dominions 
other than British India, the United Kingdom and Ireland, and includes Protec¬ 
torates and territories which are or may be administered by a Dominion as a man¬ 
datory on behalf of the League of Nations; 

(b) “entry” includes landing at any port in British India during the 
period of the ship's stay on her way to a destination outside British India. 


LEG. REF. 

pel such infant or infant.s to convey such estates 
so to be sold (by all proper assurances in the 
law) to the purchaser or purchasers thereof, and 
in such manner as the said Court shall think 
proper and direct; and every such infant shall 
make such conveyance accordingly, and every 
such conveyance shall be as valid and cffcciual 
to all intents and purpo.ses as if such person 
or persons, being an infant or infants, was or 
were at the time of executing the same of the 
full age of twenty-one years. 

* ♦ * ♦ ■ 

26 . And be it further enacted, that the 

guardian of any infant, 

Such agreements with the approbation of 
may be made by the Court of Chancery, to 
guardians with the be .signified by an order to 
approbation of the be made on the petition of 
Court. such guardian in a sum¬ 

mary way, may enter into 
any agreement for or on behalf of such infant 
which such guardian might have entered into by 
virtue of the said last recited Act, if the same 
had not been repealed. 

32 . And be it further enacted that it shall be 

lawful for the Court of 
Court of Chancery Chancery, by an order to 
or Exchequer may be made on the petition 


order dividends of of the guardian of any 
stock belonging to infant in whose name any 
infants to be applied stock shall be standing, or 
for maintenance. ■ any sum of money, by 

virtue of any Act for pay¬ 
ing off any stock, and who shall be beneficially 
entiled thereto, or if there shall be no guardian, 
by an order to be made in any cause depending 
in the said Court, to direct all or any part of 
the dividends due or to become due in respect of 
such stocks or any such sum of money, to be paid 
to any guardian of such infant, or to any other 
person according to the discretion of such Court, 
for the maintenance and education or other¬ 
wise for the benefit of such infant, such guardian 
or other person to whom such payment shall w 
directed to be made being named in the 
order directing such payment ; and the receipt 
of such guardian or other person for such divi¬ 
dends or sum of money, or any part thcrcol, 
shall be as effectual as if such infant had attai^ 
cd the age of twenty-one years, and had signed 
and given the same. 

* * ♦ * ^ 

' The words “or any proceedings at Law or in 

Equity commenced before the first day 

ary next,** were repealed by the Amending Act 

(XII of 1891). 

• For Statement of Objects and Reasons, JW 
Gazette of India, 1923, Pt. V, p. 406. 
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3. The Central Government may make rules for the purpose of securing 

that persons not being of Indian origin, domiciled in 
Rules as regards entry British Possession, shall have no greater rights 

tish India. and privileges, as regards entry into and residence in 

British India, than are accorded by the law and ad¬ 
ministration of such Possession to persons of Indian domicile. 

4. The Central Government may, without prejudice to the generality of the 

Power to make rules. PT"’’' contained in section 3 of this Act, make 

rules— 

(a) to provide for the establishment of a suitable agency to administer 
the rules and to define its functions and powers; 

(b) to provide suitable penalties for the contravention of such rules or 
attempt to contravene them, or the abetment of such contravention; and 

(r) to authorize the arrest of any person contravening or reasonably 
suspected of contravening any such rule, and to prescribe the duties of public 
servants and others in regard to such arrests. 

5. If any person alleged to be domiciled in any British Possession and to 

be subject to the provisions of this Act raises the plea 
Person chiming exemp- ^hat he is not so domiciled or that the provisions of 

tion to establish case. .1 a j _ . ^ 1 4. i.* ai ^ 

the said Act do not apply to him, the onus of proving 
the truth of such plea shall lie on the aforesaid person. 
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Year, 

No. 

k 

Short title. 

• 

Amendments. 

1920 ^ 

XLVII 

The Imperial Bank of India Act, 1 

1920. 

« 

Amended VII of 1924 ; XVII 
of 1924; III of 1934;* 
Repealed in part XII of 
1927 and XX of 1937. 


—The amendments made by Act III of 1934 shall come into force on such date as 
the Governor -General in Council may, by notification in the Gazette of India appoint. See S. i of Act 
HI of .1934.] 

PREFATORY NOTE.—The following are extracts from the Statement of Objects and 
Reasons :— 

“ For constituting and regulating the Government Banks, i.e., those banks which had dealings 
with the Government of the country, statutory aid had been invoked as is instanced by Statute 47, 
George III, S. 2, Chap. 68 in the days of the East India Company. 

Prior to 1862, Acts VI of 1839, III of 1840, IX of 1843, XXI of 1854, and Act XXVII of 
1855—Acts of the Governor-General as well as of the Governors-in-Council of Madras and Bombay 
—constituted and regulated the Banks of Bengal, the Bank of Bombay and the Bank of Madras. In 
the eight years up to 1870, the Governor-General in Council passed five Acts to the same end. The 
Governor of Bombay in Council passed three Acts in the same period, and to the Governor of Fort. 
St. George in Council, Acts VI of 1866 and I of 1871 owe their promulgation. The Presidency 
Banks Act, 1876, consolidated the scattered legislation amplifying and modernising it in accordance 
with the company law then prevailing. The Act was amended by Acts V of 1879, XX of 1899, I 
of 1907 and by Act VIII of 1916. 

To foster and promote the growth of improved banking facilities in the country, and to render 
the money resources of India more accessible to the trade and industry, the fusion of the above- 
named Presidency Banks into a single strong unified Bank in close relation with Government, had 
long been considered necessary by the thoughtful public and the Government. After mature deli- 
beration, Act XLVII of 1920, was passed creating a great national institution—The Imperial Bank 
of India—having ample resources for the assistance of trade, constituting itself an example of sound 
banking to other banks, an institution which will assist not only the.State, but the public, and all 
sections of the public. The proposal, the terms of consolidation and the advantages to accrue were 
approved by the shareholders and proprietors of the three Presidency Banks, by the Government of 
In^a and by the Secretary of State, 

C.C.M.—360 


I 
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^ the GovernlAGenerll rn^^CoundfLd’lL'^BaXof ^ ‘^he‘BLk‘’of BomiD’ 

Madras as const.tuted by Act XI of .876, stood dissolved on that date, ^ the Bank of 

the total capital'^of the 'hree^defunct banL‘."‘'Tre\fnk’Is‘'eXowere^^t ^ 

norp“mT»ed 7 o do^exchange "b^^ hut 'ca'Jl^oX' keey“‘"‘'*^L its activities in Londom'^TtU 

tomers. The Bank can enteffnto aragreeLnTwU^the cu“ 

tions of rhe Governo -General in Council ftiWc S lo^ are to he ram* H ^ Council but theinstruc- 
financial policy. In addition to -Ite branchy afpresent exldng ^ his 

branches arc to be opened be ore the 2Gth January, 1926. ^ ^ ^ number, one hundred 

or .ho »»•"- --d .h. 
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[19fA Septemberj 1920. 

An Act to constitute an Imperial Bank of India and for other purposes. 

Whereas it is expedient to constitute an Imperial Bank of India and to 
transfer to the Bank so constituted the undertaking of each of the Presidency 


i 


The Imperial Bank of India Act (XLVII of 1920). 


2875 


Banks and to dissolve those Banks and to make provision for the regulation and 
management of the Imperial Bank of India; It is hereby enacted as follows:— 

Short title and commence- 1 . ( 1 ) This Act may be called The Imperial 

iTient. Bank of India Act, 1920 . 

(2) It shall come into force on such date as the Central Government 
may, by notification in the Official Gazette, appoint. 

2. In this Act, unless there is anything repug¬ 
nant in the subject or context,— 

(a) “appointed day” means such day as the Central Government may 
appoint for the commencement of this Act; 

{h) “the Bank of Bengal”, “the Bank of Madras” and “the Bank of 
Bombay” mean, respectively, those Banks as constituted by the Presidency Banks 
Act, 1876; 

(c) “dividend” includes bonus; 

“general meeting” means the annual meeting of the shareholders of 


Definitions. 


{d) 

the Bank; 

(0 

(/) 


“goods” includes also bullion, wares and merchandise; 

“local meeting” means the annual meeting of the shareholders whose 
names are registered in a branch register; 

{g) “meeting” includes an adjourned holding of a meeting; 

{h) “prescribed” means prescribed by by-laws made under this Act; 

(1) “Presidency Banks” means the Bank of Bengal, the Bank of Madras 
and the Bank of Bombay as constituted by the Presidency Banks Act, 1876, and 
a “Presidency Bank” means any one of these Banks; 

^[(n) “secretary” and “deputy secretary” mean, respectively, a secretary 
and treasurer and a deputy secretary and treasurer of the Bank]; 

(/) “special local meeting” means a meeting of the shareholders whose 
names are registered in a branch register, convened for the transaction of some 
particular business specified in the notice convening the meeting; 

{k) “special local resolution” means a resolution passed at a special local 

meeting; 

(/) “special meeting” means a meeting of shareholders convened for 
the transaction of some particular business specified in the notice convening the 

meeting; and 

(m)“special resolution” means a resolution passed at a special meeting. 

CHAPTER 1. 

Establishment and Incorporation of the Imperial Bank of India. 

3. (1) A Bank to be called the Imperial Bank of India and in this Act 

referred to as “the Bank” shall be constituted for the 
Establishment of the Im- pyj-pose of taking over the undertakings of the Pre- 

^ ’ sidency Banks and to carry on the business of ^bank¬ 

ing in accordance with the provisions of this Act. 

(2) Every person who, immediately before the appointed day, was regis- 
'tered as a shareholder or as a holder of stock in any of the Presidency Banks, 
together with such other persons as may from time to time become shareholders 
in the Bank in accordance with the provisions of this Act, shall, as long as they 
are shareholders in the Bank, constitute a body corporate with perpetual succes- 


leg. ref. 

^ Inserted by Act HI of i 934 > S. 2. 

NOTES. 

Sec. 1 .—O. 20, R. II, G. P. Code, is not in 
any way controlled by the provisions of the 
Imperial Bank of India Act (XLyil of 1920) 
which limit the power of the Bank in the matter 


of advancing loans for a period exceeding six 
months. The Courts are not therefore pre¬ 
cluded from granting instalments in proper 
cases simply because such a course would post¬ 
pone realisation of the dues by the plaintiff 
(Imperial Bank) for over six months. 16 N.L.T 
78=1461.0. 1046== 1933 N. 330. ’ 
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Sion and a common seal under the name of the Imperial Bank of India and shall 
sue and be sued in that name. ^ 

(3) Subject to the provisions of this Act, the capital of the 6ank shall 

consLst of one hundred and twelve millions and five hundred thousand runee 
divided into shares of five hundred rupees each. ^ 

(4) The liability of the shareholders of the Bank shall be limited to the 
amount not fully paid up on their shares. 


CHAPTER IL 

Transfer of the Undertakings of Presidency Banks to the 

Imperial Bank. 


4. (1) Subject to the provisions of this Act as 

Transfer of assets and i™ p day the Undertakings of each of 

liabilities. the Presidency Banks shall be transferred to and shall 

vest in the Bank. 

(2) The undertaking of a Presidency Bank shall be deemed to include 
all rights, powers, authorities and privileges and all property, movable or im¬ 
movable, including cash balances, reserve funds, investments and all other inter¬ 
ests and rights in or arising out of such property as may be in the possession 
of that Bank immediately before the appointed day, and all books, accounts and 
documents relating thereto, and shall also be deemed to include all debts’ liabi¬ 
lities and obligations of whatever kind then existing of that Bank. 

(3) If, on the appointed da^', anv suit, appeal or legal proceeding of 
whatever nature is pending by or against any Presidency Bank, the same shall 
not abate, be discontinued or be in any way prejudicially affected by reason of 
the transfer to the Bank of the undertaking of such Presidency Bank or of any- 
thmg in this Act, but the suit, appeal or proceeding may be continued, prosecut¬ 
ed and enforced by or against the Bank. 

(4) All contracts, deeds, bonds, agreements and other instruments of 
whatever nature subsisting or having effect immediately before the appointed day 
and to which any Presidency Bank is a party shall be of as full force and 
effect against or in favour of the Bank, as the case may be, and may be enforc¬ 
ed as fully and effectually as if instead of the Presidency Bank the Bank had 
been a party thereto. 


5. (1) The name of ev^ry person who immediately before the appointed 

TermQ nf f registered as a shareholder in any of the 

regards shareholders^in the Banks shall be registered in accordance 

Presidency Banks. ''"'th the provisions of this Act hereinafter appearing 

holding the same number of shares in the Bank as 
stood in his name in the register of such Presidency Bank: 


Provided that, for the purposes of this section two half-shares standing 

in thf name of any such person in the register of any Presidency Bank shall be 

taken as the equivalent of one share, and o'dd half-shares shall be dealt with as 
hereinafter provided. 

(2) The name of every person who immediately before the appointed 
day was registered as a holder of stock in any of the Presidency Banks shall be 
registered in accordance with the provisions of this Act hereinafter appearing 
as holding one share in the Bank for every Rupees five hundred of stock of 
which he was the registered holder in such Presidency Bank, and odd amounts 
of stock not amounting to Rupees five hundred sliall be dealt with as hereinafter 
provided. 

(3) The Bank shall issue fractional certificates to the holders of odd 
half-shares and of odd amounts of stock, not amounting to Rupees five hundred, 
certifying, as the case may be, that the holder is entitled to one-half of one fully 
paid share or such fraction of a share as the odd amot^nt of stock is of 
Rupees five hundred. 
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(4) Holders of fractional certificates shall, if resident in India, within 

three months and, in any other case, within six months from the date of the 
certificate either— 

■ (i) surrender their fractional certificates with other similar fractional cer- 

representing in all one fully paid share, in which case the surrenderer 

shall be entitled to be registered as a shareholder and to have a fresh certificate 

for a fully paid share in the Bank issued to him and be entitled to an allotment 

of new shares in the same way as if he had been the holder of one fully paid 
share, or 

(ii) at their option surrender the fractional certificates to the Bank, in 
which case the Bank shall be entitled to sell the shares represented by the frac¬ 
tions so surrendered from time to time in such manner as the Bank deems ex¬ 
pedient, and the aggregate net sale proceeds realized by such sale or sales shall 
be divided proportionately and paid by the Bank to the holders of fractional 
certificates for whose account the shares may have been so sold. 

(5) Every shareholder of the Bank whose name has been registered in 
accordance with the provisions of this section shall be entitled, in respect of 
every share of which he is so registered as the holder, to an allotment to himself 
or to his nominee (provided that such nominee is approved by the Bank) of two 
shares in the Bank with the sum of rupees one hundred and twenty-five credited 
as paid up on payment in respect of each share in the case of a former shareholder 
or stockholder of the Bank of Bengal or the Bank of Bombay, of Rupees one hun¬ 
dred and twenty-five, and of the Bank of Madras of Rupees two hundred and 
twenty-five. 

(6) The Bank shall cause notice to be published in the Official Gazette 
and in two daily papers in each Presidency, and shall also send by post to every 
person whose name immediately before the appointed day was entered in the 
register of shareholders or stockholders of any of the Presidency Banks, a notice 
giving particulars of the terms hereinbefore set out. as to the allotment .of new 

■ shares and the surrender of fractional certificates, and as to the manner and 
form in which application for the allotment of new shares and the surrender 
of fractional certificates is to be made. 

(7) If wi^iin a period of three months from the date of publication in 
the Official Gazette of the notice referred to in sub-section (6), any share¬ 
holder has not made an application for the allotment of new shares to which 
he is entitled, the Bank may offer such shares for public subscription and allot 
them to any person applying therefor: 

Provided that the Bank in the case of shareholders whose addresses are 
out of British India may, either generally or in any particular instance, fix an 
' extended period for the admission of applications, but in no case shall that period 
be later than six months from the date of the publication of the notice in the 

Official Gazette. 

6. (1) Subject to the provisions of this Act, every officer and servant 

employed immediately before the appointed day by a 
Existing officers and ser- Presidency Bank shall, from the appointed day, be- 
vants of Presidency Banks come an officer or servant of the Bank, and shall hold 
^d existing Provident office or service therein by the same tenure and 

upon the same terms and conditions and with the same 
rights and privileges as to pension or gratuity as he would have held the same 
under the Presidency Bank if this Act had not been passed. 

(2) Any person who, on the appointed day, has been granted or is in 
receipt of a pension or other superannuation or compassionate allowance from a 
Presidency Bank shall be entitled to be paid by and to receive from, the Bank 
the same pension or allowance so long as he observes the conditions on which 
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Banks. 


the pension or allowance was granted. Any question whether he has so observ¬ 
ed such conditions shall, in case of any difference arising, be determined by the 
Central Government. 

(3) For the directors and officers of the Banks of Bombay and Madras 
who are at the commencement of this Act the respective trustees of the follow¬ 
ing funds, that is to say,—■ 

{a) the Bank of Bombay Officers* Pension and Guarantee Fund, and 

{b) the Bank of Madras Pension and Gratuity Fund, and the Bank of 
Madras Officers* Provident and Mutual Guarantee Fund, 
there shall be substituted as trustees of those funds, respectively, the members 
for the time being and the corresponding officers of the Local Boards of the 
Bank at Bombay and Madras: and if any doubt arises as to who are the corres¬ 
ponding officers to the officers who are trustees at the commencement of this Act, 
the decision of the Central Board shall be final. 

7. As from the appointed day the Presidency Banks shall be dissolved, and 

thereafter no person shall make, assert or take any 
Dissolution of Presidency claims, demands or proceedings against any of the 

said Banks or against a director or officer thereof, in 
his capacity as such director or officer, except in so far as may be necessary for 
enforcing the provisions of this Act. 

CHAPTER III. 

Business of the Bank. 

8. Subject to the provisions of this Act, the business which the Bank is 

authorized to carry on and transact shall be the 

Business which Bank may several kinds of business specified in Schedule I, sub- 

* ject to the limitations therein mentioned. 

9. [Business of London Office.] Rep. by the Imperial Bank of India 
{Amendment) Act {III of 1934), S. 3. 

10. (1) It shall also be lawful for the Bank 

do Liovern- under 
ment business. India] 

2 1 - ♦ * ♦ j (.Q receive, collect and remit mSney, bullion and 

securities ^[as agent for the Reserve Bank of India] on behalf of ^[any] 
Government. 

(n) to undertake and transact any other business which, [the Reserve 
Bank of India] may from time to time entrust to the Bank.^ 

(2) * *•] . . . . . ■ V u * 

11. For the purpose of providing buildings and places in and at which to 

carry on and manage the business of the Bank and 

Acquisition of business proper residences for its officers and servants the 

premises . Bank may— 

(a) acquire any interest in immovable property; and 
(ft) sell, buy, re-sell, exchange, let, furnish, repair, insure against nre 
and other risks or deal with all or any part of the same as it may consider most 
conducive to the interest of the Bank. 

Establishment of bran- 12. Subject to the provisions of this Act, the 

cbcs and agencies. Bank may— 

(o) maintain, as branches or agencies of the Bank, any branches or 
agencies of the Presidency Banks which were in existence immediately peior 


Bank may do Govern- under any agreement with the ^[Reserve Bank of 


LEG. REF. 

* Substituted by Act III of 1934. 

* Certain words omitted by ibid. 


* Inserted by ibid. 

* Substituted by A. O. 


S. 16] 
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Power of Bank to take 
over business of certain 
other Banks and for that 
purpose to increase its capi¬ 
tal. 


• ^ 

loans to 
Banks. 


— - - 

certain other 


u ^ i, establish branches or agencies at such olaces 

tRank'and ‘‘ advantageous for the interests of 

this sectbn.maintained or established under 

13. (1) With the sanction of the Central Government, the Bank may enter 

into negotiations for and purchase and take over the 
business, including the capital, assets and liabilities 

of any Banking company ■ carrying on business in 

India [or elsewhere] of which the capital is divided 
into shares, and may pay the consideration for such 

• .u * 4 . 1 r i-u r» 1 either in cash or by the allotment of shares 

m the capital of the Bank, or partly in one and partly in the other of these ways 

for thlf of tWs Act relating to the increase of capital) 

the purpose of any such allotment of shares, increase the capital of the Bank 
by the issue of such number of shares as may be determined on by the Bank 

R business so purchased shall after the purchase be carried on by 

the Bank subject to the provisions of this Act. ^ 

ni3-A. Notwithstanding anything contained in Schedule I, the Bank may 

Power of Bank to grant with Other persons, for the 

grant f company 

[ ] having a share capital which is expressed 

m rupees in its memorandum of association or of any 
society registered under the Co-operative Societies Act 1912, ®[or any other law 
for the time being in force in British India '[or British Burma] relating to 
co-operative societies] or, where any such company or society is being wound up, 
of facilitating the winding up, advance or lend money to or open a cash-credit iii 
favour of, such company, or society or the liquidators thereof, as the case may be, 
for any period upon the security of all or any of the assets whatsoever of such 
company or society.] 

CHAPTER IV. 

Shares. 

14. (1) The shares of the Bank shall be 
movable property. 

(2) Each share in the Bank shall be distinguished by its appropriate 
number. 

15. A certificate under the common or official seal of the Bank specifying 

P . the shares held by any shareholder shall be' prima 

Certificate of shares. shareholder to t^ 

shares therein specified. 

16. The Bank shall keep in one or more books a register of its shareholders 

(in this Act referred to as the principal register), 

Principal register of ^nd shall enter therein the following particulars so 
shareholders. jjg available:— 

(i) the names and addresses and occupations, if any, of the shareholders 
and a statement of the shares held by each shareholder, distinguishing each share 
by its number, and of the amount paid on the shares of each shareholder; 

(ii) the date on which each person is so entered as a shareholder; and 

(iii) the date on which any person ceases to be a shareholder. 


I 


Nature of shares. 


LEG. REF. 

^ Inserted by Act III of 1934 S* 5 

* Inserted by ibidy S. 6. 

* Omitted by ibid. 


* Inserted by Act XVII of 1924. 

® Omitted by Act III of 1004 S 

• Inserted by ibid. ' ' 

’ Inserted by A.O., 1937. 
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Trusts not to be entered 
on the register. 


17. (1) The Bank shall cause to be kept at the local head offices of the 

Bank in Calcutta, Madras and Bombay branch 
Branch registers. registers which shall be deemed to be part of the 

principal register, and may do so at any other local head office which may here¬ 
after be established under this Act. 

(2) There shall be entered in the branch register to be kept in Calcutta 
the name of every person who having been registered as a shareholder or stock¬ 
holder in the Bank of Bengal is entitled under the provisions of section S to be 
registered as a shareholder in the Bank, with the same particulars appended 
thereto as are required in the case of the principal register, and the same provision 
shall apply mtitatis mutandis to the branch registers to be kept in Madras and 
Bombay. 

(3) Any shareholder may apply to the Bank to have his name transferred 
from one branch register to another in respect of either the whole or any part 
of the shares standing in his name, and the Bank shall, subject to such conditions 
as may be prescribed, cause the registers to be amended accordingly. 

(4) Subject to the provisions of sub-section (3) no transaction with 
respect to any share registered in one branch register shall be registered in any 
other branch register. 

18. No notice of any trust, express, implied or 
constructive, shall be entered on the principal or any 
branch register or be receivable by the Bank. 

19. The Bank may close the principal register or any branch register for 

any time or times, not exceeding in the whole thirty 

days in each year. 

(1) The principal register of shareholders shall be kept at such places 

as the Bank, by notification \i\ the Official Gazette, 
Inspection of register of appoint and, except when closed under the 

shareholders. provisions of this Act, that register or any branch 

register shall during business hours (subject to such reasonable restrictions as 
the Bank may impose, so that not less than two hours in each day be allowed for 
inspection) be open to the inspection of any shareholder gratis. 

(2) Any shareholder may require a copy of any such register, or 
part thereof, on pre-payment therefor at the rate of six annas for every hundred 
words or fractional part thereof required to be copied. 

^[(3) A copy of the principal register of shareholders shall be complied 
within 30 days after the date of the first ordinary general meeting in each year 
and shall be filed forthwith with the officer performing the duty of registration ot 
companies under the Indian Companies Act, 1913.] 

Contracts. 

21. (1) Contracts on behalf of the Bank may 

be made as follows:— 

(t) any contract, which if made between private persons, would be by 
law required to be in writing, signed by the parties to be charged therewith mty 
be made on behalf of the Bank, in writing signed by any person acting under its 
authority, express or implied, and may in the same manner be varied or discharged, 

(ii) any contract which, if made between private persons, would by law 
be valid although made by parol only and not reduced to writing, may be made 
by parol on behalf of the Bank by any person acting under its authority, express 
or implied, and may in the same manner be varied or discharged. 


Power to close register. 


20 . 


Form of contracts. 



LEG. REF. 

^ Inserted by Act III of 1934, S. 8. 
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(2) All contracts made according to the provisions of this section shall 
be effectual in law, and shall bind the Bank and all other parties thereto and their 
legal representatives. 

Regulations of Bank. 

22. The provisions contained in Schedule II 
Regulations of the Bank, shall be the regulations of the Bank in regard to the 

matters to which they relate. 

CHAPTER V. 

Management. 


23. The Bank shall have local head offices in Calcutta, Madras and Bombay, 

and at such other places in British India or British, 

Offices of the Bank. Burma] as the Bank, * *] may determine 

2 |-* * 

24. The general superintendence of the affairs and business of the Bank 

„ shall be entrusted to a Central Board of Directors] 

en ra oar . (hereinafter in this Act referred to as the “Central 

Board”), who may exercise all powers and do all such acts and things as may 
be exercised or done by the Bank and are not by this Act expressly directed or 
required to be done by the Bank in general meeting. 

25. Local Boards shall be established at Calcutta, Madras and Bombay, 

and may be established at such other places in British 
Local Boards. India ^[or British Burma] as the Central Board 


^[* * *] may determine. 

26. Without prejudice to the powers conferred by Section 24, the Local 

Boards established at Calcutta, Madras and Bombay 
Powers of Local Boards, have power generally to transact all the usual 

business of the Bank, and shall have power as regards entries in the branch 
registers, respectively kept at those places, to examine and pass or refuse to pass 
transfers and transmissions and to approve or refuse to approve transferees of 
shares and to give certificates of shares. 

Local Boards at Calcutta, Madras and Bombay. 


27. The several persons who were, immediately before the appointed day, 

respectively the directors of the Presidency Banks 
Constitution of first ghall constitute the first Local Boards of the Bank at 
Local Boards. Calcutta, Madras and Bombay, respectively, and the 

persons who were then president, vice-president and secretary, respectively, of 
the said Banks shall fill the same offices in the respective Local Boards until 
they vacate office in accordance with the provisions of this Act. 

Central Board. 


Constitution of Central ®[28. (1) The Central Board shall consist of th 

Board. following Directors, namely:— 

(i) the presidents and vice-presidents of the Local Boards established 

by this Act; 

(ii) one person to be elected from among themselves by the members 

of each Local Board established by this Act; j 

(Hi) a Managing Director who shall be appointed by the Central Board 

for a period not exceeding five years on such terms as the Central Board may 


LEG. REF. 
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direct, and may be continued in his appointment by the Central Board for such 
further periods not exceeding five years in each case as the Central Board 
thinks fit; 

(iv) such number of persons not exceeding two and not being ^[officers of 
the Crown] as may be nominated by the Central Government. Such persons 
shall hold office for one year but may be re-nominated; 

(v) a Deputy Managing Director who shall be appointed by the Central 

Board; 

(zn) the secretaries of the Local Boards established by this Act; and 

(vii) if any Local Board is hereafter established under this Act, such 
number of persons to represent it as the Central Board may prescribe. 

(2) The Directors specified in clauses (z;) and (m) of sub-section (1) 
shall be at liberty to attend all meetings of the Central Board and to take part 
in its deliberations, but shall not be entitled to vote on any question arising at 
any meeting: 

Provided that the Deputy Managing Director shall be entitled to vote in 
the absence of the Managing Director. 

(3) The Central Government shall nominate an ^[officer of the Crown] 
to attend the meetings of the Central Board, and such officer shall be entitled 
to attend all meetings of the Central Board and to take part in its deliberations 
but shall not be entitled to vote on any question arising at any meeting. 

29. (1) Where the Central Board establishes 

Constitution of other additional local head office of the Bank in British 

Local Boards. India, ^[or British Burma] a Local Board shall be 

constituted to manage the local business of the Bank. 

(2) The number of the members of any such Local Board shall be 
such number, not less than three, as may be prescribed and shall be appointed 
in such manner as may be prescribed. 

30. [Power to remove difficulties.] Rep. by the Imperial Bank of India 
{Amendment) Act {III of 1934), S. 13. 

CHAPTER VI. 

Miscellaneous. 

31. (1) The Central Board shall, with the 

Power of Central Board previous approval of the Central G^ernment mak^ 
to make bye-laws. bye-laws consistent with this Act regulating the follow¬ 

ing matters, namely:— 

(a) the maximum amounts which may be advanced, or lent to, or for 
which bills may be discounted for, any individual or partnership, without the 
security mentioned in sub-clauses (i) to {iv) of clause (a) of Part I of Sc e u 
I, the conditions under which advances may be made on the said security an 
extent of the sums to which accounts may be overdrawn without security, 

{b) the conditions subject to which alone advances may be *uade to 
^[Directors], members of Local Boards, or officers of the Bank, or . 
of such ^[Directors], members, or officers, or to companies, firms or indivi u 
with which or with whom such ^[Directors], members, officers or relatives are 
connected as partners, directors, managers, servants, shareholders or ot * 

Provided that the bye-laws shall provide that no advance without sec^X 
shall be made to any officer of the Bank without the specific sanction o 

Local Board under which he is serving; , 

(c) the particulars to be contained in ®[the annual and half-yearly oaian 

sheets]; and ^ 

, LEG. REF* »Inserted by iW. 
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(d) any matter which by this Act is directed to be prescribed. 

(2) The Central Board may, with the previous approval of the Central 
Government, make bye-laws consistent with this Act regulating the following 
matters or any of them, namely:— 

(a) the keeping of the register and branch registers of shareholders; 

(b) the distribution of business amongst the '[Directors] and their remu- 
neration, if any; 

(c) the distribution of business amongst the members of a Local Board and 
their remuneration, if any; 

(d) the delegation of any powers of the Central Board or of a Local 
Board to committees consisting of ^[Directors] or members, as the case may be; 

(e) the procedure to be followed at the meetings of the Central or Local 
Boards or of any committees thereof; 

(/) the first appointment and the appointment of members of a Local 
Board established under this Act; 

(g) the powers of Local Boards established by or under this Act; 

(h) the localities in and with respect to which such Local Boards shall 
exercise their powers; 

(i) the books and accounts to be kept at the local head offices of the 

Bank; 

(g) the powers of Local Boards established by or under this Act; 

(h) the localities in, and with respect to which such Local Boards shall 
exercise their powers; 

(i) the books and accounts to be kept at the local head offices of the 

Bank; 

(;) the renewal of certificates of shares which have been worn out or 

lost: 

(k) the conduct and defence of legal proceedings and the manner of 
signing pleadings; 

(/) the constitution and management of pension and provident funds for 
the officers and servants of the Bank; 

(m) all matters which are by this Act permitted to be prescribed; and 

(w) generally the conduct of the business of the Bank. 

32. (1) The references in sections 188, 189 and 289 of the Indian Com¬ 

panies Act, 1913, and references in any other enact- 

References to Presidency ment to the Presidency Banks or any of them shall be 

deemed to be references to the Bank. 

(2) Where by any instrument power is given to invest in, to hold or to 
exercise any rights in regard to shares or stock in a Presidency Bank, then that 
power may be exercised as if the same power were given by such instrument in 
regard to shares in the Bank. 

(3) A power of attorney in favour of a Presidency Bank or in favour of 
a Presidency Bank and its officers shall be deemed, as the case may be, to be a 
power of attorney in favour of the Bank or of the Bank and its officers. 

33. [Amendment of S. 11 (3) of Act VII of 1913.] Rep, by the Repeal- 
ing and Amending Act {XX of 1937), S. 3 and Sch. II, 

34 [Repeals,] Rep. by the Repealing Act {XII of vtbg). 

SCHEDULE I. 

(See section 8.) 

Part I. 

Business which the Bank is authorised to carry on and transact. 

The Bank is authorized to carry on and transact the several kin.ds of business hereinafter 
specified, namely :—_ 


leg. ref. 

^Substituted by Act III of 1934. 
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(a) the advancing and lending money, and opening cash-credits upon the security of— 

(i) stocks, funds and securities (other than immovable property) in which a trustee is ^ th 
rised to invest trust money by any Act of Parliament or by any ^[Indian or Burman Law! 
any securities of ^[a Provincial Government, the Government of Burma! or the Govirir««, * r 
Ceylon, ^[and shares of the Reserve Bank of India]. ^ 


(ii) such securities issued by Stated-aided railways as having been notified by the Cent I 
Government under section 36 of the Presidency Banks Act, 1876, or may be notified hv ifi'n 

this Act in that behalf; ^ 

(iii) debentures or other securities for money issued under the authority of any Act of a 
legislature established in British India ^[or British Burma], by, or on behalf of a district board *ror 
a municipal board or committee, or, with the sanction of the Central Government debentures or 
other securities for money issued under the authority of a Prince or Chief of any State in India! • 

(iii-a) Subject to such directions as may be issued by the Central Board, debentur^*of 
companies with limited liability, whether registered in India or elsewhere.] ; 

(iv) goods which, or the documents of title to which, arc deposited with, or assigned to the 

Bank as security for such advances, loans or credits ; * 

®[{iv-a) goods which are hypothecated to the Bank as security for such advances, loans or 
credits, if so authorised by special directions of the Central Board] ; * 

(v) accepted bills of cx( hange and promissory notes endorsed by the payees and joint and 
several promissory notes of two or more persons or firms unconnected with each other in general 
partnership ; and 

(vi) fully paid shares of companies with limited liability or immovable pro¬ 

perty or documents of title relating thereto as collatreral security only where the original security 
is one of those specified in sub-clauses (i) to (iv), ^[subject to such directions as may be issued by 
the Central Board], where the original security is of the kind specified in sub-clause (v) : ^ 

* [Provided that any advances or loans which, under the law for the time being in force 
any of the following Governments or authorities, that is to say, the Secretary of State, any Govern¬ 
ment in Britisli India, the Federal Railway Authority, the Government of Burma or the Burma 
Railway Board, may lawfully accept from the Bank may, if the Central Board think fit, be made 
without any specific security.] 

(b) the selling and realisation of the proceeds of sale of any such promissory notes, deben¬ 
tures, stock-receipts, bonds, annuities, stock, shares, securities or goods which, or the documents of 
title to which, have been deposited with, or '^[pledged, hypothecated, assigned or transferred to], 
the bank as security for such advances, loans or credits, or which arc held by the Bank or over which 
the Bank is entitled to any Hen or charge in respect of any such loan or advance or credit or any debt 
or claim of the Bank, and which have not been redeemed in due time in accordance witli the terms 
and conditions (if any) of such deposit ^[pledge, hypothecation, assignment or transfer] ; 

(c) the advancing and lending money to Courts of Wards upon the security of estates in 
their charge or under their superintendence and the realisation of such advances or loans and any 
interest due thereon, provided that no such advance or loan sliall be made without the previous 
sanction of the Provincial Government concerned, and that the period ior which any such advance 
or loan is made shall not exceed ^[ninc months in the case of advances or loans relating to the financ¬ 
ing of seasonal agricultural operations or six months in other cases ; 

(d) the drawing, accepting, discounting, buying and selling of bills of exchange and other 

negotiable securities '■*[* * *]• 

(^) the investing of the funds ot the Bank upon any of the securities specified in sub-clauses 
(i) to (iii) of clause (a) and converting the same into money when required ; and alterting, converting 
and transporting such investments for or into oilicrs of the investments above specified ; 

(/) the making, issuing and circulating of bank-post-bills and letters of credit *[♦ •] 

to order, or otherwise than to the bearer on demand ; 

(^) the buying and selling of gold and silver whether coined or uncoined ; 

(/i) the receiving of deposits and keeping cash accounts on such terms as may be agreed 


(i) the acceptance of the charge of plate, jewels, title-deeds or other valuable goods on such 
terms as may be agreed on ; 

(j) the selling and realising of all property, whether movable or immovable, which may 
in any way come into the possession of the Bank in satisfaction or part satisfaction of any of its clairast 
“[and the acquisition and holding ol, and generally the dealing with, any right, title or interest] 
in any property, movable or immovable, which may be the Banks" security for any loan or advance 
or may be connected with any such security] ; 

(>t) the transacting ol pecuniary agency business on commission “[and the entering into 
of contracts of indemnity, suretyship or guarantee with specific security or otherwise] ; 


LEG. REF. 
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• ^ administration of estates for any purpose, whether as an executor, trustee or other¬ 

wise] and the acting as agent on commission in the transaction of the following kinds of business 
namely:— ® * 

(i) the buying, selling, transferring and taking charge of any securities or any shares in 
any public company ; 


(ii) the receiving of the proceeds whether principal, interest or dividends, of any securities 
or shares ; 

(iii) the remittance of such proceeds i[* * * *] by public or private bills of exchange, 
payable either in India or elsewhere ; 

India exchange and the granting of letters of credit payable out of 

j. buying, ^[* *] of bills of exchange payable out of India at any usance not 

exceeding ®[nine months in the case of bills relating to the financing of seasonal agricultural opera- 
lions or SIX months in other cases] ; 

(o) the borrowing of money i[* *] for the purposes of the Bank’s business, and the 

giving ol security for money so borrowed by pledging assets or otherwise ; 

(P) tbe subsidizing from time to time of the pension funds of the Presidency Banks * 
and] ' * 

(?) generally, the doing of all such matters and things as may be incidental or subsidiary 
^^*b_e ^transacting of the \'arious kinds of business ^[including foreign Exchange business] hereinbefore 


PART II. 

Business which the Bank is not authorised to carry out or transact. 

The Bank shall not transact any kind of Banking business other than those specified in Part I 
and in particular— 

(1) It shall not make any loan or advance— 

(a) for a longer period than six months ^[except as provided in clause (c) and clause fnl 

of Part I] ; or ^ \ j 

(b) upon the security of stock or shares of the Bank, or 

(c) save in the case of the estates specified in clause (c) of Part I, upon mortgage or in any 
other manner upon the security of any immovable property, or the documents of title relating thereto. 

(2) The Bank shall not (except upon a security of the kind specified in sub-clauses (i) to 

(m) of clause (a) of Part I) discount bills for any individual or partnership firm for an amount exceeding 
in the whole at any one time such sum as may be prescribed, or lend or advance in any way to any 
individual or partnership firm an amount exceeding in the whole at any one time such sum as may 
be so prescribed. ^ 

{3) The Bank shall not discount or buy, or advance and lend, or open cash credits on the 
security of any negotiable instrument of any individual or partnership firm, payable in the town 
or at the place where it is presented for discount, which does not carry on it the several responsibilities 
of at least two persons or firms unconnected with each other in general partnership. 

(4) The Bank shall not discount or buy, or advance and lend, or open cash credits on the 
security of any negotiable security ®[not being a security in which a trustee may invest trust money 
under S. 20 of the Indian Trusts Act, 1882] *[or the corresponding provisions for the time being in 
force in Burma] having at the date of the proposed transaction a longer period to run than ^[nine 
months if a bill drawn for the purpose of financing seasonal agricultural operations and six months 
in other cases] or, if drawn after sight, drawn for a longer period than ^[nine months if a bill drawn 
or the purpose of financing seasonal agricultural operations and six months in other cases]: 

Provided that nothing in this Part shall be deemed to prevent the Bank from allowing any 
person who keeps an account with the Bank^to overdraw such account, without security, to such 
extent as may be prescribed, 

SCHEDULE II. 


Regulations of the Bank. 


(See section 22.) 

1. Share Certificates. —Every person whose name is entered as a shareholder in the 
register of shareholders shall, without payment, be entitled to a certificate under the common seal 
of the Bank (or if the certificate relates to shares registered in a branch register under the official seal 
of the Bank) specifying the share or shares held by him and the amount paid up thereon : Provided 
that, in respect of a share or shares held jointly by several persons, the Bank shall not be bound to 
issue more than one certificate, and delivery of a certificate for a share to one of several joint-holders 
hall be sufficient delivery to all. 

Lien. 

2. Bank’s Lien on shares.— The Bank shall have a lien on every share (not being a fUlly 
paid share) for all moneys (whether presently payable or not) called or payable at a fixed time in 
respect of that share,and the Bank shall also have a lien on all shares standing registered in the name 
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of a single person for all moneys presently payable by him or his estate to the Bank. The Bank’s lien 
if any, on a share shall also extend to all dividends payable thereon. ’ 

3. PowFR TO SELL FOR DEFAULT.— The Bank may sell in such manner, as it thinks fit anv 
shares on wliich it has a lien, but no sale shall be made unless some sum in respect of which the Hen 
exists is presently payable, nor until the expiration of fourteen days after a notice in writing statine 
and demanding payment of such part of the amount in respect of which the lien exists as is presently 
payable, has been gi\ en to the registered holder for the time being of the share, or to the person entitled 
by reason of his death or insolvcncv to the share. 

4. Disposal of proofeds of sales.— The proceeds of the sale shall be applied in payment 
of such part of the amount in respect of \vlii<h the lien exists as is presently payable, and the residue 
shall I'subieef to a like lien for sums not presently payable, as existed upon the shares prior to the 
sale) be paid to the person entitled to the shares at tlie date of sale. The purchaser shall be registered 
as the holder of ilie shares, and he shall not be bound to sec to the application of the purchase-money 

nor shall his title to the shares be affected by any irregularity or invalidity in the proceedings in 
reference to the sale. - e s 

Calls on Shares. 

5. Cai.ls. —The Bank may. from time to time, make calls upon the sharesholdcrs in respect 
of any moneys unpaid on their sliarcs, provided that no call shall exceed one-fourth of the nominal 
amount of the share, or be payable at less than two months from the last calls ; and each shareholder 
shall fsubjert to receiving at least two months' notice specifying the time or times of payments) pay 
to the Bank at the time or times so specified the amount called on his shares. 

6. LiAnn.iTY or Joint-hoi dfrs.—T he joint-holders of a share shall be jointly and severally 
liable to pay all calls in respect thereof. 

7. Liability to pay intfrist on unpaid c:ai ls. —If a sum called in respect of a share is not 
paid before or on the clay appointed for payment thereof, the person from whom the sum is due shall 
pay interest upon the sum at the rate (»f ton per cent, per annum from the day appointed for the 
payment thereof to the time of the actual payment, but the Clentral Board shall be at liberty to waive 
payment of that interest wholly nr in part. 

Transfer and Transmissions of shares. 

8. Exf-c:ution of transfers. —I'he instrument of transfer of any share in the Bank shall 
be executed both by the transfcKjr and transferee, and the transferor shall be deemed to remain 
holder of the share until the name of the transferee is entered in tlie register of shareholders in respect 
thereof. 

9. Form of Transfers. —Shares in the Bank shall be transferred in the following Form, 
or in any usual or common Form which the ‘[Bank] shall approve :— 

I, A. B. of . in consideration of the sum of rupees 

paid to me by C. D. of (hereinafter called the 

said transferee ”) do hereby transfer to tlic said transferee the share [or shares] numbered 
iu the Imperial Bank of India to hold into the said transferee, his executors, administrators and 
assigns, susbject to the several conditions on which I held the same at the time of the execution 
thereof, and I, the said transferee, do hereby agree to take tlic said share [or shares] subject to 
the conditions aforesaid. 

As witness our band the day of 

M’iincss to the signature of etc. 

10. Power to deci.ine to recusti r transit-rs.- 'I Iic Bank may decline to register any 
transfer of shares, not being fully paid shares, to a person of whom it does not approve, and may 
also decline to register any transfer of shares on wliich the Bank lias a lien ”[or any transfer of shares 
to any person who is a minor or has been found by aCoui 1 of competent jurisdiction to be of unsound 
mind or to or in the name of any firm]. The Bank may also suspencl the registration of transfers 
for any period during wliic h it has under the provisions of lliis .\( t dircctcxl that the rcgistcres shall 
be closed. 

The Bank may decline to recognise any instruincnt of transfer unless— 

(a) a fee not exceeding two rupees is paid to the Bank in respect thereof; and 
(h) the instrument of transfer is accompanied by the certificate of the shares to which it 
relates, and such other evidence as the Bank smay reasonably require to show the right of the trans¬ 
feror to make the transfer. 

^[ir. The executors or administrators of a deceased sole holder of a share, the holder of 

succession certificate issued under Part X of the Indian Succession 
Deceased shareholders. Act, 1925, in respect of the share, and the person in whose favour 

a valid instrument of transfer of the share was executed 
deceased holder during his lifetime, shall be the only persons who may be recognised by the 
as having any title to the share. In the case of a share registered in the names of two or more holders, 
the survivors or survivor and, on the death of the last .survivor, his executors or administrators or 
any person who is the holder of a succession certifuale in respect of such survivor’s interest in the 
sliare, and a person in whose favour a valid instrument of transfer of the share was executed by sue 
survivor during liis lifetime, shall be the only person who may be recognised by the Bank as having 

any~fil!e“TU'the share.] 
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12. Death or insolvency of shareholders. —Any person becoming entitled to a share 
in consequence of the death or insolvency of a share holder ^[or in consequence of a transfer by a 
deceased share-holder during his lifetime] shall, upon such evidence being produced as may be 
required by the Bank, have the right ^[subject to the provisions of Regulation lo], either to be re¬ 
gistered as a share-holder in respect of the share or, instead of being registered himself, to make 
such transfer of the share as the deceased or insolvent person could have made, 

13. Rights of persons acquiring shares on death or insolvency of shareholder.— 
Any person becoming entitled to a share in consequence of the death or insolvency of the holder 
shall be entitled to the same dividends and other advantages to which he would be entitled if he 
were the registered holder of the share, except that he shall not, before being registered as a share¬ 
holder in respect of the share, be entitled in respect of it to exercise any right conferred on a share¬ 
holder in relation to meetings of the Bank. 

Forfeiture of shares. 

14. Failure to pay call. —If a shareholder fails to pay any call or instalment of a call on 
the day appointed for payment thereof, the Central Board may, at any time thereafter during such 
time as any part of such call or instalment remains unpaid, sen'e a notice on him requiring payment 
of so much of the call or instalment as is unapid, together with any interest which may have 
accrued. 

15. Form of Notice. —The notice shall name a further day (not earlier than the expiration 
of fourteen days from the date of the notice) on or before which the payment required by the notice 
is to be made, and shall state that, in the event of non-payment at or before the time appointed, the 
shares in respect of which the call was made will be liable to be forfeited. 

16. Forfeiture of shares. —If the requirements of any such notice as aforesaid are not 
complied with, any share in respect of which the notice has been given may at any time thereafter, 
before the payment required by the notice has been made, be forfeited by a resolution of the Central 
Board to that effect. 

17. Disposal of forfeited shares. —A forfeited share may be sold or otherwise disposed of 
on such terms and in such manner as the Central Board thinks fit, and at any time before a sale or 
disposition the forfeiture may be cancelled on such terms as the Central Board thinks fit. 

18. Liability of shareholders after forfeiture. —A person whose shares have been 
forfeited shall cease to be a shareholder in respect of the forfeited shares, but shall, notwithstanding, 
remain liable to pay to the Bank all moneys which, at the date of forfeiture, were presently payable 
by him to the Bank in respect of the shares, but his liability shall cease if and when the Bank receives 
payment in full of the nominal amount of the shares. 

Alteration of Capital. 

19. Power to increase or reduce capital. —The shareholders of the Bank may, by special 

resolution ^[* *] increase or *[and with the previous sanction of the Central Government] reduce 

the capital of the Bank : 

Provided that no such special resolution shall be deemed to have been passed, unless at 
least one-third in number of the shareholders, holding at least one half of the paid-up capital of the 
Bank for the time being, be present in person or by proxy, and the majority of such shareholders 
have voted either by show of hands or by poll, as the case may be, in favour of the said resolution. 

20. Procedure on resolution to increase capital. —When any such special resolution 
to increase the capital has been passed, the Central Board may, subject to the provisions of this 
Act and to the special directions (if any) given in reference thereto by the meeting at which such 

resolution has been passed— . ^ . ,,,,,, 

(fl) make such orders as it thinks fit for the opening of subscriptions by the shareholders 

towards such increase of capital ; . , , v • • .u- 1 

(b) allow to the shareholders such period to fill up the subscription as it thinks fit; 

(c) direct the manner in which the shareholders shall subscribe and pay into the Bank 
the proportions of new capital which they may respectively desire to subscribe ; and 

(d) make such orders as it thinks fit for tbe disposal and allotment of the amount of new 
capital that may not be subscribed for and paid up in the manner aforesaid. 

21 New Shares.— Any new shares shall be subject to the same provision with reference to 
the payment of calls, lien, transfer, transmission, forfeiture and otherwise as the shares in the original 

capital. . 

22 Procedure on resolution to reduce capital. —When any such special resolution to 
reduce the capital has been passed, the Central Board may (subject, as aforesaid) determine the 
manner in which the reduction shall be carried into effect. 

Meetings of Shareholders. 

23 (i) Annual general meeting.— On the first Monday of the month of August in every 
year, or as soon after such day as is convenient, a general meeting shall be held at such time and 
at such town where there is a local head office of the Bank zs shall from time to time be prescribed 
by the Central Board, at which meeting the Central Board shall submit to the shareholders a ^[balance 
sheet] of the Bank made up to the preceding thirtieth day of June : 
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Provided that such general meeting shall not be held on two consecutive occasions at 
one any town in which there is a local head office of the Bank. 

(q) a notice convening such meeting, signed by ^fthe Managing Directors or Deputy Manag¬ 
ing Director] shall be published in the Official Gazette and in such manner as the Central Board 
may direct at least fifteen days before the meeting is held. 

*[24. (i) The Central Board shall convene a special meeting on the requisition of any three 

Plircctors or of not less than one hundred shareholders holding 
Special meetings. shares whether fully paid up or othenvise of the aggregate amount 

of not less than five hundred thousand rupees, upon which all 
calls or other sums due have been paid, if such requisition is signed by the requisitionists and addressed 
to the Managing Director or Deputy Managing Director and contains a statement of the object of 
the proposed meeting. 

(2) The requisition may consist of several documents in like form, each signed by one 
or more of the requisitionists. 

(3) Sixty days’ previous notice of any .such meeting shall be given by the Central Board 
under the hand of not less than three Directors, and such notice shall state the purpose for which 
the meeting is convened and the time and place of such meeting, and shall be advertised in the Official 
Gazette and in not less than three daily newspapers, of which one shall be a newspaper published 
in the vernacular : 

Provided that not less than three months’ previous notice shall be thus given of any special 
meeting held for the purpose of increasing or reducing the capital of the Bank. 

(4) The place of such meeting shall be the place where the head office of the Bank is situated 
at the time of the meeting. 

(5) If the Central Board does not proceed within 21 days from the date of deposit of the 
requisition referred to in sub-sections f 0 and (2) to cause a meeting to be called, the requisitionists, 
or a majority of them in value, may themselves call the meeting, but in either case any meeting so 
called shall be held within three months from the date of deposit of the requisition.] 

25. fi) Qt DRUM.— No business shall be transacted at any meeting, whether general or 
special unless a quorum of two hundred sharcliolders, in person or by proxy, is present at the 
commencement of such business. 

(2) If within one hour from the time appointed for the meeting a quorum is not present, 
the meeting, if convened by shareholders not being ^[Directors], shall be dissolved : in any other 
case, it shall stand adjourned to the same dav in flic following week at (he same time and place, 
and if at such adjourned meeting a quorum is not present, those shareholders who are present 
shall be a quorum. 

26. (0 Decision nv majority of votes. — .Save as is otherwise provided in this Act in regard 
to resolutions for the increase or reduction of capital or for the removal of a '[Director] every election 
and every matter submitted to a meeting, whether general or special, .shall be decided by a majority 
of votes. 

( q ) No shareholder .shall be allowed to vote at any such meeting in respect of any share 
acquired by transfer, unless sucli transfer sliall have been completed and registered at least three 
months before the time of such meeting. 

(3) No shareholder shall be entitled to vote at any meeting in respect of any shares held 
by him alone or jointly, whilst any call clue from him alone or jointly remains unpaid. 

27. Power to declare RisonmoN carried nv snow of hands. —Save as otherwise pro¬ 
vided in this Schedule a declaration by the chairman of any inerting, that a resolution has been 
carried or rejected thereat upon a show of hands, shall be conclusive, and an entry to that effect 
in the book of proceedings of the Bank shall be sufficient evidence of that fact, without proof of the 
number or proportion of (he votes recorded in favour of. or against, such resolutions, unless, imme¬ 
diately on such declaration, a poll be demanded in writing by ten shareholders present and entitled 
to vote at such meeting. 

28. Poll to be taken, if duly demanded.— If a poll be duly demanded, it shall be taken 
cither at once or at such time and place and, save as othriwise provided in this Act, cither by open 
voting or by ballot, as the chairman directs, and the result of the poll shall be deemed to be the re¬ 
solution of the meeting at which the poll was demanded. 

29. Proceedings and rf.soh^tions at meetings to be binding. —The proceedings at any 
meeting and all resolutions and decisions of such meeting shall be valid and binding on the Bank 
so far as such proceedings, resolutions and decisions arc consistent with the provisions of this Act. 

Votes of Afembrrs. 

30. Votes. —On a show of hands every shareholder present in person .shall have one vote. 
On a poll every shareholder shall have one vote for every four .shares of which he is the holder. 

31. Votes of joint-holders.— In the case of joint-holders, the vote of the senior who tenders 

a vote, whether in person or by proxy, shall be accepted to the exclusion of the votes of the other 
join^holdcrs ; and for this purpose seniority shall be determined by the order in which the names 
stand in the register of shareholders. » __ 
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32. Votes on behalf of lunatics and minors.— A shareholder of unsound mind, or in 

respect of whom an order has been made by any Court having jurisdiction in lunacy, may vote, 

whether on a show of hands or on a poll, by his committee or other legal guardian, and a shareholder 

who IS a minor may similarly vote by his guardian and any such committee or guardian may, on 
a poll, vote by proxy. ® ^ * 

33. Shareholders in default.— No shareholder shall be entitled to vote at any general 

meeting unless all calls or other sums presently payable by him in respect of shares in the Bank have 
been paid. 

34. Poll.— On a poll votes may be given either personally or by proxy. 

u j proxies.—T he instmment appointing a proxy shall be in writing under the 

hand of the appointer or of his attorney duly authorized in writing. No person shall act as a proxy 
unless either he is entitled on his own behalf to be present and vote at the meeting at which he acts 
as a proxy, or he has been appointed to act at that meeting as proxy for a corporation. 

.1, proxies.— The instrument appointing a proxy and the power of attorney 

or other authority (if any) under which it is signed, or a notarially certified copy of that power or 
authority, [or, in the case of a power of attorney previously deposited and registered with any local 
if n u 5^’ ^ certificate of the secretary of such local head office as to such deposit and registration!, 
shall be deposited at the head office of the Bank in the place where the meeting is to be held not less 
than mnety.six hours before the time for holding the meeting at which the person named in the 
.instrument proposes to vote, and in default the instrument of proxy shall not be treated as valid. 

Local Meetings. 

U 11 i-OCA^. meeting.— A general meeting of the shareholders on a branch register 

shaU be he d once in every year at the local head office of the Bank at which the branch register is 
kept. It shall be held on such date as the Central Board may direct. 

38. Procedure at local meeting.— The foregoing provisions of this Schedule as to the 
convening of general and special meetings and procedure at meetings shall, so far as may be apply 
to local and special local meetings of the shareholders on a branch register : > pp / 

Provided that references in the said provisions to shareholders shall be deemed to be refe¬ 
rences to shareholders on the Branch register, and references to ^[Diiectors, the Managing Director 
or Deputy Managing Director] and the Official Gazette shall be deemed to be references res¬ 
pectively, to the members of the Local Board, secretaries and to the lochl Official Gazette : ’ 

Provided, further that ten or more shareholders holding shares to the aggregate amount of 
fifty thousand rupees may convene a special local meeting and that the number of shareholders to 
constitute a quorum and to demand a poll in the case of a local meeting shall be, respectively twenty 
and five. /> y 


Qualifications and disqualifications of ^[Directors'] and others. 

39. (i) Qualification and disquaufication of directors and of members op Local 

Boards, —No person shall be qualified to serve as a ^[Director] or as a member of a Local Board 
who is not a holder in his own right of unencumbered shares of the Bank, to the nominal amount 
of ten thousand rupees at the least : 


Provided that this provision shall not apply in the case of a person who is an officer of the Bank 
or is nominated ®[* * *] by the Central Government. 

(2) No person shall be qualified to serve as a [^Director] or as a member of a Local Board_ 

if he holds the office of director, provisional director, promoter, agent or manager of any 
joint-stock bank established, or having a branch or agency in British India *[ot British Burma] or 
advertised as about to be established, or to have a branch or agency in British India ^[or British Burma]; 

Provided that this disqualification shall not apply to any person being a director of a joint- 
stock bank, who may be nominated as a ^[Director under the provision of clause (i>)] of sub-section. 
(i) of section 28 ; or 

* 

if he is a salaried officer of ®[the Crown] not specially authorised by this Act or by the 
Central Government to serve as a member; 

2 [and the office of a Director] or a member of the Local Board shall be vacated— 
if the person holding it resigns his office or dies; 
if he accepts or holds any other office of profit under the Bank ; 
if he becomes insolvent or bankrupt, or compounds with his creditors ; 
if he is declared lunatic, or becomes of unsound mind ; : ■ 

if he is absent from the Central Board or the Local Board, as the case may be, for more than 
six consecutive months ; or _ 

if he ceases to hold in his own right the amount of shares required to qualify him for the 

office. 

(3) No two persons who are partners of the same mercantile firm, or are directors of the 
same private company, or one of whom is the general agent of, or holds a power of procuration firom 
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li'r r fif'ni of which the other is a partner, shall be eligible or qualified to 

scr\c as members of the Central Board or ^[of the same Local Board] at the same time. 

Removal of Directors] and member of Local Boards. 

40 Rfmoval 01 Diri ctors.—T he shareholders may, by a special resolution passed bv a 

|orif> of the votes of sliareliolders holding in tlie aggregate not less than one-half of the capital 

K)ve anv iJDirecior.s (otlier rlian a Director nominated by the Central Government)] before the 

expiration of his period of offi< e. and appoint, in his stead, a qualified person, who shall in all respects 
stand in his place. r- v .■* 

41. Ri movai. of MI MIIFR OF Local Board.—T he shareholders on a branch register may 

by a special local resolution passed by the votes of shareholders holding in the aggregate not less 

than onr-half of the capital on the bran< h register, remove any member of the Local Board before 

the expiration of his period of office, and appoint, in his stead, a qualified person who shall in all 
respects .siand in his plaic. 

XIeetings of Central Board. 

42. (i) Mfetinos of Cfntraf Board. —Meetings of the Central Board shall be convened 

not less than once in every ’[four] months by ’[the Managing Director or Deputy Managing Director] 
and a meeting of the Central Board shall be lield once at least in every year ’[at each of the local 
head offices established at Calcutta, Bombay and Madras : 

Provided that not less than four meetings shall be convened by the Managing Director 
or Deputy Managing Director in every year]. 

2) .\ny Local Board may require ’[the Managing Director or Deputy Managing Director], 
to convene a meeting of the Central Board at any time and ’[the Managing Director or Deputy 
Managing Director] shall forthwith convene a meeting accordingly. 

^3) Four ’[Directors] entitled to vote shall form a quorum for the transaction of business. 

(4) At each meeting of the Central Board the ’[Directors] present shall elect from among 
thcmseh e.s a chairman for suc h meeting, who, if he is entitled to vole, shall have a second or casting 
vote in all cases of an equal dix ision of votes. 

Local Boards. 

43 - (0 Term of officf. and ndmbfr of members of Local Boards. —At the first general 

local meeting after the commencement of this Act, and at the annual general local meeting thereafter 
the two members of the Local Board who have been longest in office as members thereof shall go out 
of office. 'I lie vacancies shall be filled by election at a general or special local meeting. 

(2) Any member so retiring may be re-elected, and if any question arises as to which 
of the members who have been the same time in office shall retire, the question shall be decided 
by (he Local Board by ballot. 

(3) Subject to any by-laws which may be prescribed, the number of members of any 
Local Board may be varied by a special local resolution. 

(4) Three of the members of a Local Board .shall form a quorum for the transaction of 

business. 

(5) Meetings of a Local Board shall be convened by the president, vice-president, or, in 
their absence, the senior member of tlic Board, whenever he thinks fit. 

44. (r) Pfesident, Vice-president and Chairman. — *[ (i) At the first meeting of the Local 

Board which takes place after the first meeting of the Central Board in each year, the Local Board 
shall elect from among its members a president and a vice-president and the elected Director referred 
to in clause ('ll) of sub-scction (i) of section 28. They shall continue in their respective offices until 
the first meeting of the Local Board after the first meeting of the Central Board in the following year, 
and, whenever the office of president or vice-president or of such elected Director becomes vacant, 
the Local Board shall at its next meeting elect a successor who shall hold office for the uncxpircd 
portion of the period for which his predecessor was appointed.] 

(2) The president or, in his absence, the vice president shall be chairman at all meetings of 
the Local Board ^[at all general or special meetings held in the town where the Local Board is 
established] and at all general or special local meetings : 

Provided that, if both the president and vice-president be absent at any meeting, the persons, 
present at such meeting shall elect a chairman from among ’[the members of the Local Board present] 

(3) The chairman shall have a second or casting vote in all cases of an equal division of 

votes. 

45 - (0 Vacancies. —Any vacancy occurring on a Local Board by the death, resignation or 

disqualification of any member shall be filled up by the remaining members who shall co-opt a duly 
qualified person to fill the vacancy. 

(2) Any member so appointed shall be considered to have held office from the date ^ 
vyhich the member in whose place he is appointed was elected or, when such member was appointed 
under this clause, from the date on which his immediate or immediate predecessor was elected, as 
the case may be. 
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General provisions as to Central and Local Boards, 

Proceedings of Boards not invalidated by Vacancies.—No act or proceeding of the 
Central Board or of a Local Board shall be invalidated merely by reason of the existence of a vacancy 
or vacancies among its [Directors] or members. ^ 

47. Acts of members of boards valid notwithstanding subsequent discovery of dis- 

any person acting in good faith as a >[girector] or afa membe; 
mat h ^ as if he was a member of the Central or Local Board, as the case 

™ quaHfitmion^***"'^'"^ '' afterwards discovered that there was some defect in his appointment 

Board sfiill f OF boards -Every -[Director] and every member of a Local 

fhe d-c K ^ indemnified by the Bank against all losses and expenses incurred by him in or about 
the discharge of his duties, except such as happen from his own wilful act or default. 

rnlmr ’[Director] shall not nor shall a member of a Local Board be responsible for any 

fni t u K ?’■ f'”' any officer or servant of the Bank or for any loss or expense happen¬ 

ing to the Bank by the insufficiency or deficiency of value of, or title to, any property or scuritv acouired 

debmrofth bankruptcy or wrongful act of any customer or 

debtor of the Bank, or by anything done m the execution of the duties of his office or in relation thereto 
or otherwise than for his own wilful act or default. * 


The Seals. 


49. (i) Common Seal.— The common seal of the Bank shall not be aifixed to any instru¬ 
ment except in the presence of at least three * [Directors] including ^[the Managing Director or 
Deputy Managing Director] who shall sign their names to the instrument in token of their presence 
and such signing shall be independent of the signing of any person who may sign the instrument 
as a witness. Unless so signed as aforesaid, such instrument shall be of no validity. 

(2) The Bank shall have for use by the Local Boards at Calcutta, Madras and Bombay 
and may have for the use of other Local Boards established under this Act, official seals which shall 
be facsimiles of the conmon seal of the Bank with the addition of the name of the local head office 
wliere it is to be used. 

(3) The official seal shall be affixed to the certificates issued in respect of any shares entered 
in the branch registeres kept at those places and may be used for such other purposes as may be 
prescribed. 

(4) An instrument to which an official seal is duly affixed shall bind the Bank as if it had 
been sealed with the common seal of the Bank. 

(5) An official seal shall not be affixed to any instrument except in the presence of at least 
two members of the Local Board and the secretary 2 [or Deputy Secretary] who shall sign their 
names to the instrument in token of their presence, and such signing shall be independent of the 
signing of any person who may sign the instrument as a witness. Unless so signed as aforesaid such 
instrument shall be of no validity. 

Officers of the Bank. 

50. Appointment, salaries, Suspension and Removal of officers.— The Central Board 
and subject to the provisions of this Act, the Local Boards shall have power— 

(a) to appoint such officers and ser\'ants as may be necessary to conduct the business of 
the Bank, 

(b) to grant salaries, pensions and other emoluments to such officers and servants, ^[and 
to grant gratuities or other financial assistance, either temporary or permanent, to widows, children 
or other dependents of deceased officers or ser\'ants], and 

(c) to suspend or remove any officer or servant of the Bank. 

51. Accounts, receipts and documents of Bank by whom to be signed. —The manag¬ 
ing ^[Director and Deputy Managing Director], the secretaries and such other ^[employees] of the 
Bank as the Central Board may authorise in this behalf by notification in the Gazette Official are 
hereby severally empowered for and on behalf of the Bank,, to endorse and transfer promissory notes 
stock receipts, stock debentures, shares, securities and documents of title to goods, standing in the 
name of, or held by, the Bank and to draw, accept, and endorse bills of exchange, bank post-bills, 
and letters of credit in the current and authorized business of the Bank, *[*] to sign all other 
accounts, receipts and documents connected iwth such business ^[and to execute proxies to vote at 
meetings* on behalf of shareholders from whom the Bank holds general powers of attorney]. 
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NOTES. 

- Sgh- II, S.-50 4.. .Conwsruction=^Servant- OF - 

Bank— Tenure of —Dismissal without notice 
—If Justified.— It cannot be held that a servant 
of the Imperial Bank of India holds his office at 


picture and is liable to be dismissed without 
notice. Servants even of a statutory body do 
not hold office at pleasure, merely because the 
statute provides the body or person by whom 
they may be dismissed. It is not right to assume 
that the power of dismissal is a power of summary 

..dismissal..Where no_.stipulation exists, as to 

notice, a hired servant can be dismissed only 
on reasonable notice. 49 L.W. 'iu=iQqo M 
58 o=(i 939 ) I M.L.J. 615. ^ ^ 
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• ^ Officers forbidden to engage in other commercial business.—No manaRine 'IDircrtnrl 

secretary, inspector, manager or accountant in the service of the Bank and, withouMhe orevin^ 
sanction of the Board no khazanc/n, cashier, or shroff, in the service of the Bank and no aeenf at 
branch oi agency of the Bank shall, engage in any other banking or commercial busiLss’ eithe^ 

he I’aLT" or persons, or shall act as broker or agent for 

nc sale oi purchase of Government or other securities. ® 

f a OFFICERS.— Every person appointed to hold or act in any one or more 

oi the said offices, and every other officer from whom the Central Board may think fit to reouire it 

shall give security to the Bank for the faithful discharge of his duty to the satisfaction of the^Central 

Board in such amount and in such manner as it thinks proper. The security to be given as aforesaid 

by the person holding or acting in the office of secretary shall not be in a less amount than fifty thousand 
J* U j f c s * 


Accounts and Dividends. 

f U Books TO BE BALANCED TWICE A Year.—T hc Central Board shall cause the bookj 

oi the Bank to be balanced on every thirty-first day of December and every thirtieth day of June. 

, of the balance at every such period, signed by a majority of the ^Directors] 

shall be forthwith sent to the Central Government. 

H (3) Jlie statement of the balance shall contain the particulars and shall be in the form 

required by section 132 of the Indian Companies Act, 1913, and the provisions of that section and 

of section 136 of the same Act, shall apply to the Bank in like manner as they apply to a banking 
company.] ^ rr / 5 

HAiF-YEARLY.-—An Account of thc profits of the Bank 
dunng the previous half-year shall be taken on or immediately after every thirty-first day of December 
and every thirtieth day of June, and a dividend shall be made as soon thereafter as conveniently 
may be and the amount of such dividend shall be determined by the Central Board. 

(2) No unpaid dividend shall bear interest as against the Bank. 

56. Transfer to Reserve. —The Central Board may, before declaring any dividend, set 
aside out of the profits of the Bank such sums as it thinks proper as a reserve or reserves which shall 
at the descretion of thc Central Board, be applicable for meeting contingencies, or for equalizing 
dividends, or for any other purpose to winch the profits of thc Bank may be properly applied, and 
pending such application may, at the like discretion, cither be employed in the business of thc Bank 
or be invested in any of the securities specified in sub-clauses (i) to (iii) of clause (a) of Part I of 
Schedule I. 

57 - Joint-holders.— If several persons arc registered as joint-holders of any share, any one 
one of them may give effectual receipts for any dividends payable on the share. 

Audit. 

58. (i) Auditors.— Three auditors shall be elected and their remuneration fixed at thc 
annual general meeting. The auditors may be shareholders, but no ^[Director] or member of a 
Local Board or other officer of the Bank shall be eligible during his continuance in office Any 
auditor shall be eligible on quitting office for re-election. 

(2) Thc first auditors of thc Bank may be appointed by thc Central Board before thee 
annual general meeting and il so appointed shall hold office only until the first annual general meeting. 
All auditors elected under this clause shall severally be and continue to act as auditors until thc first 
general meeting after their respective elections : 

Provided that, if any casual vacancy occurs in the office of any auditor elected under this 
section *[the vacancy may be filled by the Central Board]. 

59. Government Auditors.— Without prejudice to anything contained in thc foregoing 
provisions, thc Central Government may appoint such auditors as it thinks fit to examine and report 
upon thc accounts of the Bank. 

60. (i) Rights and Duties of Auditors.— Every auditor shall be supplied with a copy of 
the haJf-.ycarly-halaiicc-shcet, and it .shaU.be his. duty to examine the same, with the accounts and 
vouchers relating thereto. Every auditor shall have a list delivered to him of all books kept by the 
Bank, and shall at all rea.sonablc times have access to thc books, accounts and other documents of 
the Bank, and may, at the expense of thc Bank if appointed by it and at (he expense of thc Central 
Government if appointed by it, employ accountants or other persons to assist him in investigating 
such accounts, and may, in relation to such accounts, examine any '[Director] or any member of a 
Local Board, or any officer of the Bank. 
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prescribed particulars and properly drawn uD so as to exMhit f / balance-sheet containing the 
of the Bank’s affairs, and in cas? they have caUed for * "ew of the state 

Board, whether it has been eiven and whether h :« information from the Central 

shareholders shall be rea^ SgeTher v^th the eoorfoV^^^^^^^^ *>''= 

meeUng. lugecner witn the report of the Central Board at the annual general 1 

of the 7 nd°t Col^STct tKa^rrid*7. 

the Bank be wound up voluntyiy under^ thr°‘’“r ^ resolution that 

19.3. the Bank shall L wrnd up^n accor^^^^^^^ Companies Act, 

to the voluntary winding up of a company “ provisions of that Act with regard 

.. h... £'» g~; "v"?!- -p"'?!. .hall b. a.™.d 

paid-up capital of the Bank for the time being be present In ner^^o^h "^ ‘Ite 

™.h.o,,b.„ ,b,„^g 

Notices. 

or by sfndini' It ty'posrm himtl “rYgisteK "‘^er personally 

by him to the Bank for the giving of notices to him. ^ J^ritish Burma] supplied 

(2) Where a notice is sent by post, service of the notice shall h<. j * t. m 

properly addressing, pre-paying and posting a letter containing the nodce^and 

IS proved to have been effected at the time at which the lette? would be deHvered Tn th ^ 
course of post. , uc aeiiverea in the ordinary 

T j- Absence OF REGISTERED ADDRESS. A shareholder who has no reffistereH 

India *[or Burma] and has not supplied to the Bank an address for the giving^of notire^^^^^h-^'^ 
shall not be entitled to any notice, notwithstanding anything contained in this Act.]^ ^ 

63. Notice on joint-holders.—A notice may be given by the Bank to th^- mmt r 

a share by giving the notice to the joint holder named first in the register in respect'^of the shar? 

64. Notice to legal representative.— Any notice given in accordance with th.^ lu.. 
provisions shall be deemed to have been duly given notwithstanding that the shareholder h?th”^ 
deceased and whether or not the Bank had notice of his decease, and shall in that ev^n ^ a ^^a 
to be a notice to his legal representative. 

65. Service of notice on Bank.—A notice may be served on the Bank bv leavinc^ It »t 

sending it by post to, any local head office of the Bank. ^ 

[N. B.—The following S. 41 of the Act, the Amending Act III of 1934 » to be read alo 
With this Act] 


“ 41. Temporary saving gp existing Central Board. Notwithstanding anv 
made in the said Act by this Act (III of 1934) io regard to the manner in which ^the 
Board shall be constituted, the Central Board existing at the commencement of this *A t 
shall, until it has been re-established in accordance with the said Act as amenH/.ri k,. lu:_ * 


snail, until it nas Deen re-esiaoiisnca in accoraancc wim me said Act as amended bv this A t 
continue to transact business and shall have all the powers of the Central Board under the s 'd 
Act as so amended.” 


SCHEDULE III. 


Enactments Repealed. [Repealed by Act XII ^1927). 
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INDIAN INCOME-TAX ACT (XI OF 1922). 


Act. 


How amended. 


The Indian Income-tax Act, 1922 (XI of 
1922.) 


Repealed in part, XII of 1927; Amended, XII of 1022, 
S 7 ; XV of 1923 ; XXVII of 1923 ; IV of 1924 ; 
VH of 1924; XI of 1924; V of 1925; XIII of 
1925; XVI of 1925; XIX of 1926; XXIV of 
1926; i^e'Vofi927; XXVIII of 1927 ; III of 1028- 
V of 1928; XVI of 1928; VI of 1929; XII of 
^929; XV of XXI, XXII and XXIII of 1930; 
IV of 1931 ; see the Indian Finance Act, loqi • 
VU, XII and XVIII of 1933 ; XX of 1934; XXIV 
*934 * XXIX of 1934 ; the Indian Finance Act, 
*935 ; XII of 1935 and the Indian Finance Act, 
* 93 < 5 ; IV of 1937; XX of 1937; the Indian 
Finance Act, 1938; VII of 1939; the Indian 
Finance Act, 1939 ; XXXIV of 1939 ; XII of 1940; 
XL of 1940 ; VII of 1941 ; XXIII of 1941 and 
Finance Act of 1942. 
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<:cruin companies. 


Sections. 

24. Set-off of loss in computing aggregate 
income. 

24A. Assessment in case of departure from 
British India. 

24B. Tax of deceased person payable by 
representative. 

25. Assessment in*casc of discontinued busi¬ 
ness. 

25A. Assessment after partition of a Hindu 
undivided family. 

26. Change in constitution of a firm. 

26A. Procedure in registration of firms. 

27. Cancellation of assessment when cause b 
shown. 

28. Penalty for concealment of income or 
improper distribution of profits. 

29. Notice of demand. 

30. Appeal against assessment under this 
Art. 

31. Hearing of appeal. 

32. Omitted. 

33. Appeals against orders of Appellate 
Assistant Commissioner. 

33A. Power of revision by Commissioner. 

34. Income escaping assessment. 

35. Rectification of mistake. 

36. Tax to be calculated to nearest anna. 

37. Power to take evidence on oath, etc. 

38. Power to call for information. 

39. Power to inspect the register of members 
of any company. 

CHAPTER V. 

Liability in special cases. 

40. Guardians, trustees and agents. 

41. Courts of Wards, etc. 

42. Non-residents. 

43. Agent to include persons treated as such. 

44. Liability in case of a distconlinucd firm 
or association. 

CHAPTER VA. , . 

Special provisions relating to certain classes of shipptf^i* 

44A. Liability to tax of occasional shippingt 

44B. Return of profits and gains, 

^C. Adjustment. 
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Sections. 

CHAPTER VB. 

Special provisions relating to avoidance of liability to 

Income-tax and Super-tax. 

44D. Avoidance of income-tax by transactions 
resulting in the transfer of income to persons 
resident or ordinarily resident abroad. 

44E. Avoidance of tax by certain transactions 
in securities. 

Avoidance of tax by sales cum dividend 
CHAPTER VI. 

Recovery of tax and Penalties. 

45. Tax when payable. 

46. Mode and time of recovery. 

47. Recovery of penalties. 

CHAPTER VII. 

Refunds. 

48. Refunds. 

48A. Omitted. 

49. Relief in respect of United Kingdom 
income-tax. 

49A. Relief in respect of Indian State and 
Dominion Income-tax. 

49B. Income-tax on company’s dividend 
deemed to have been paid by shareholder. 

49C. Relief granted to a company to be 
deemed relief granted to shareholder. 

49D. Relief in respect of tax charged in 
country not providing for relief in respect of 
British Indian income-tax. 

49E. Power to set off amount of refunds 
against tax remaining payable. 

49F. Power of representative of deceased 
person or person disabled to make claim on his 
behalf. 

50. Limitation of claims for refund. 

50A. Omitted. 

CHAPTER Vin. 

Offences and Penalties. 

51. Failure to make payments or deliver 
returns or statements or allow inspection, 

52. False statement in declaration. 

53., Prosecution to be at instance of Inspect¬ 
ing Assistant Commissioner. 

54. Disclosure of information by a public 
servant. 

CHAPTER IX. 

Super-tax. 

55* Charge of super-tax. 

56. Total income for purposes of super-tax. 

57. Omitted. 

58. Application of Act to super-tax. 

CHAPTER IXA. 

Special provisions relating to certain classes of 

providend funds. 

58A. Definitions. 

58B. The according and withdrawal of 

recognition. 


Sections. 

^ 58C. Conditions to be satisfied by a recog¬ 
nised provident fund. 

580. Power to relax restrictions of employer’s 
contributions in certain cases. 

58E. Annual accretion deemed to be income 
received. 

58F. Exemption of annual accretion from 
income-tax. 

58G. Exemption of accumulated balance 
from income-tax and super-tax. 

58H. Deduction at source of income- \z 
payable on accumulated balances due. 

581 - Accounts of recognised provident funds. 

^ Treatrtient of balances in newly recog- 
msed provident funds. 

58K. Treatment of fund transferred by 
employer to trustee. 

58L. Provisions relating to rules. 

58M. Application of this Chapter. 


58N. 

580. 

58P. 

58Q. 

58R. 


Special provisions relating to certain classes of 
Superannuation funds. 

Definitions. 

Approval and withdrawal of approval. 
Conditions for approval. 

Application for approval. 

. Exemption of superannuation fund 
from income-tax. 

of repaid contributions. 

50 1 - Deduction from pay of, and contri- 
buttons on behalf of, employee to be included in 
return under section 21. 

58U. Liabilities of trustees on cessation of 
approval of fund. 

58V. Particulars to be furnished in respect 
of superannuation funds. 

CHAPTER X. 

Miscellaneous. 

Power to make rules. 

Power to make exemptions, etc. 

Appearance by authorised representative 
Receipts to be given. 

Service of notices. 

Place of assessment. 

Indemnity. 

. rr- Statement of case by Appellate Tribunal 
to High Court, 

66A References to be heard by Benches of 

Hi^ Courts and appeal to lie, in certain cases 
to rnvy Council. 

67. Bar of suits in Civil Court. 

67A. Computation of periods of limitation. 

^ 7 .®; Act to have effect pending lcgislati\re 
provision for charge of income-tax. 

68. Repealed. 

SCHEDULE.—Rules for the computation of the 
profits and gains of insurance business. 


59 - 

60. 

61. 

62. 

63. 

64. 

65- 

66 . 


[^th Marchy 1922 . 

An Act to consolidate and amend the law relating to Income-tax and Super-tax. 

Whereas it is expedient to consolidate and amend the law relating to Income- 
tax and Super-tax; It is hereby enacted as follows 



^ LEG. REF. Report of Joint Committee, see ibid., 1022 Pt V 

^For Statement df Objects and Reasons, see 
Oaaette of India, 1921, Pt. V, p. 159; and for 
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Short title, extent anti corn 
mencement. 


I. (i) This Act may be called The Indian Income 

Tax Act, 1022. 


LEG. REF. 

This Act has been declared in force in tlie 
district of Khondinals by S. 3 and Sch. of the 
Khondrnals Laws Regulation, 193b (IV of 
1936) and in the district of Aiigul by S. 3 and 
Sch. of the Angul Laws Regulation, 1936 (V of 

193b). 

The Act has been applied with certain excep¬ 
tions to persons in the Chittagong Hill-tracts, 
by S. 2 of the Chittagong Hill-tracts Laws 
Regulation, 1937 (Ben. Reg. II of 1937). 


NOTES. 

Sec. 1 : Scope of tup Act. —(Per M’lkerjee.) 
52 C. i= 28C.VV.N. 1074=19250. 34 (22 Ch 

788; 23 G. 563, Ref.). See also 18 S.L.R. 68 = 
1925 S.130. 

Characteristic of Income-tax—Income- 

tax AND poor rate-DIFFERENCE BETWEEN.- 

The purpose of the Income-tax Act is to tax a 
person’s total income from all sources; the 
method of assessing income derived by owner¬ 
ship or occupation of hereditaments is somewhat 
arbitrarily based on annua) value and not on 
actual income, but that docs not alter the essen¬ 
tial characteristic of income-tax that it is a tax 
on income generally. On the other hand, the 
poor rate is levied in respect of the occupation 
of hereditaments, irrespective of a person’s in¬ 
come generally, and irrespective of whether the 
rate payer is in fact deriving profits or gains 
from such occupation. A dwelling-house is a 
burden, not a source of profit, for the occupier, 
who pays rent for it. He is rated on the value 
of the burden, while he remains unrated in res¬ 
pect ofhiswhole profits, be they from business 
or from investments. This marks the essential 
difference in character between income-tax and 
rates. 162 I.C. 479 (P.C.). Per Beaumont^ C.J. 
and Broomfield, J. —It is clear that in a statute 
imposing income-tax, that is a tax on total 
income, the ia>: relating to laud is none the less 
income-tax because it is assessed on the annual 
value of the land and not on the actual income. 
But it does not follow from that proposition 
that every statute which charges a tax in rela¬ 
tion to annual value of land is charging a tax on 
income. Prima facie, a tax on the annual value 
of land is not a tax on income. 1940 Bom. 65. 
Kania, J .—In determining the nature of 

a tax though consideration may be given to the 
standard on which the tax is levied, that is not 
the determining factor. I.L.R. (1940) Bom. 58 
=42 Bom.L.R. io = A.LR. 1940 Bom. 65 (F.B.), 
Krishnaswami Ayyangar, J, —(i) The Income- 
tax Act, being a taxing statute, should receive a 
strict construction that is a construction in 
favour of the subject and not in favour of the 
Grown. If a case appears to be governed by 
cither of two provisions, it is clearly tlie right 
of the asses»ee to claim that he should be taxed 
Under the one which leaves him with a lighter 
burden. I.L;R. (1940) Mad. 178 = 51 L.W. 
222=A.I.R. 1940 Mad, 866 = (i940) I M.L.J. 
319 (F.B.) 

CoNfTRuenoN.—On points specially dealt 
with in the Act it should be interpreted without 
reference to previous state of law. a8 C.W.N. 


1074 —52 C. 1 — 1925 G. 34. Construction most 
benchcial to the subject should be adopted 48 
C. 161; 43 A. 139. “If the Crown, seeking to 
recover tax cannot bring the subject within the 
letter of the law, the subject is free”—(Per Lord 
Cairns in Fartington v. Attorney-General, L.R. 4 

H. L. too). But the Court cannot undertake 
out of its notions of what is fair, to adopt or 
re-arrange the machinery of the Act upon a 
question as to whether a certain payment 
made by the assessee is allowable or not in 
computing income-tax. 57 C. 918=1930 G. 
641, Per Beaumont, C.J. —In construing a 
taxing Act, the Court is notjustified in strain¬ 
ing the language in order to hold a subject 
liable to tax. If the legislature intends to 
assess the estate of a deceased penon to tax 
charged on the deceased in his lifetime, the 
legislature must provide proper machinery and 
not leave it to the Court to endeavour to ex¬ 
tract the appropriate machinery out of the 
very unsuitable language of the “Statute.” 55 
B.312--33 Bom.L.R. 388= 1931 B. 333. a/jo 

I. L.R. (1940) Mad. 178=1940 Mad. 366= 

(1940) I M.L.J. 319 (F.B.). It is obviously 
undesirable that in construing an All India Act 
like the Incomc-ta-x Act different constructions 
should be placed upon the Act in differ ent 

provinces. 1940 I.T.R. i, As to mode of 

keeping accounts for income-tax, see 7 Mys.L. 

J. 287. Income, of previous year as basis of 

income-tax, see 1929 M, 35-55 M.L.J. 844 
(F.H.). A man who is liable to pay a tax is 

entitled to take shelter under all devices which 

he may adopt within the law to avoid pay¬ 
ment of the tax. 1929 A. 919=1930 A.L.J. 26. 
See also 26 A.L.J. 280 = 50 A. 495 (F.B.); 1940 
Mad. 366 = (1940) 1 M.L.J. 319 (F.B.); 43 Bom. 

L. R. 258^ 1943 Bom. 205= I.L.R. (1941) Bom. 
384; 1938 Lah. 194, The amounts received from 
the sale of timber trees arc income and as 
such liable to income-tax. 54 M. 21 = 1930 

M. 764 = 59 M.L.J. 265 (F.B.). 

Interpretation. —Where a statute has been 

punctuated, the punctuation marks must be 
taken as part of the Statute. 46 M.L.J. 42= 
1924 M. 455. 

Income-tax Manual, —The Income-tax 
Manual merely contains departmental imtruc- 
tions for administering the Act and for guidance 
of officials and is not authoritative of the 
statute which is binding on the Courts. 131 
I.C. 193=1931 L. 320 (2) (F.B.);49 M. 22 = 
1926 M. 287 = 50 M.L.J. 63. See also 12 L. 
757=1931 L. 441 (as to the effect ofR. 25of 
the Income-tax Manual). 

Operation and Commencement.— Where the 
proceedings, such as issue of notice, etc., 
were taken under the Income-tax Act of 19'®* 
the subsequent coming into force of the Act^ 
1922 does not make the latter applicable. 80 

I.C. 362. , , 

English and Indian Law. —The Eng^h ana 
Indian Income-tax Acts, not being in ^ori maUftd 
decisions of the English Courts arc not 
rule useful guides on the construction 
Indian enactment. 59 LA. 206—3® 

653=63 M.L.J. ja4(P.G.); 5a C. i«a8aWi 
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A A It extends to the whole of Britisli India, including British Baluchistan 

Parganas and applies also, within the Indian States and the tribal 
f who are m the service of the Crown or of a local authoritv 

SalcSTn? a.-ea3'‘ ^roivn in the safe! 


LEG. REF. 

^Substituted by A.O., 1937. 

NOTES. 

N. I 074. See also LA. 239=.I.L.R. (1940) 2 
Cal. 215=1940 P.G. i24=(i94o) 2 M.L.J. 577 
(P.G*), 

Contra. —English decisions are not decisions 
of ‘‘foreign Courts” and the decisions of English 
Courts on the English Income-tax Act are the 
best guides to the interpretation of the Indian 
Act. 44M. 718=41 M.L.J. 177:52 C. i= 28C.W. 
N. 1074; 1933 P.C. 145=65 M.L.J. 285=60 C. 
1029=60 I.A. 196 (P.C.). Extreme care^ must 
be taken in applying English decisions to cases 
under the Burma Income-tax Act, because the 
Scheme of the English Income-tax Act, 1918, 
and the Scheme of the Burma Income-tax Act 
1922 are entirely different. 1938 Rang.L.R. 
346=175 I.G. 287= 1938 Rang. 151 (S.B.). An 
assessment is valid in law when the source of in¬ 
come is non-existent in the year of assessment 
but had been in existence in the previous year. 
Per Rankin^ C.J. —The general scheme of the 
Income-tax Law in England is that tax is 
payable in respect of a source of income exis¬ 
ting in the year of assessment, though the 
amount is often measured by the results of 
previous years. But under the Indian Income- 
tax Act the income of the previous year is not 
merely the standard t^y which the next year’s 
income is to be computed but is itself the sub¬ 
ject-matter of the tax. 54 G. 637=31 G.W.N. 
557=1927 G. 553. The Indian Law bases the 
liability of a person to taxation on the place 
where the income accrues or arises, or is recei¬ 
ved, but not on the place of his residence. 10 
L. 657=1929 L. 609 (F.B.). The invocation of 
Imperial Income-tax Code and of decisions prono¬ 
unced upon it is apt to be very misleading in the 
interpretation of Indian Income-tax legislation 
which is framed on other and fortunately much 
simpler lines. 60 LA. 196=1933 P.G. 145 = 
65M.L.J. 285 (P.G.). 

Legal Opinions. —It is not proper for the 
Income-tax Officer to ask the assessee to pro¬ 
duce opinions of legal practitioners in support of 
his contention. Where such opinions are anne¬ 
xed by the assessees to their petitions the pro¬ 
per course is for the tribunal to state tliat the 
petitions cannot be received until the state¬ 
ments as to opinions arc removed. 12 P. 5= 

I 4 P-L. 1 . 171 = 1933 P- 123. 

Income, what is. —The word ‘income’ is not 
defined in the Act. It connotes a periodical 
monetary return “coming in” with some sort of 
regularity or expected regularity from defirute 
source. The source is not necessarily one which 
is expected to be continuously productive, but 
it must be one whose object is the production 
of a definite return, excluding anything in the 
nature of a mere windfall. 59 LA. 206=59 C. 
*343=1932 P.G. 138=63 M.L.J. 124 (P.C.). 


flLo ^ Bom.L.R. 126; 1933 p.o. 145=60 
LA. 196—65 M.L.J. 285, cited under S. 3. 

Appeal to Privy Gouncil.—Limitation.— An 
application for leave to appeal to Privy Council in a 
case under the Income-tax Act is governed bv 
Art. 179 rather than by Art. 181 of the Limita- 
lon Actand the date of the judgment is the 

starting point of limitation. 59 C. 251 = 06 C 
W.N. 127=1932 C. 587. The'^Gomm'iLiofer of 
Income-tax preferring an appeal to Privy Goun- 
cii is entitled in computing the period of limita- 
Uon to deduct the period taken for copies of 

judgment. 59 G. 251. ^ 

Presumption of good faith of assessee.— 
The normal presumption is in favour of good 
faith and not of bad faith on the part of the 
assessee. To start with, the assessee is entitled 
to the presumption that an entry in his accounts 
IS made in the ordinary course and not with an 
intention to conceal the real income. 12 Mys 
L.J. 245. Where a system of accountancy has 
been adopted by an assessee and recognised bv 
the Income-tax authorities in previous years as 
correct, and on that basis a particular item has 
been allowed as deductible in the computation 
oi profits in previous years, the income-tax 
authority will not be justified in subsequent 
years to turn round and refuse to accept that 
system of accountancy; a party cannot both 

approbate and reprobate at the same time. 12 
Mys.L.J. 245. 

Double taxation Relief against-English 
Finance Aci.—Held^ in order to claim relief 
afforded in respect of double taxation it is 
necessary to prove (i) payment of or liability to 
pay United Kingdom income-tax for a year of 
^sessment or a part of the yearns income, and 
(«) payment of donunion tax for that year in 
respect of the same part of the assessee’s in- 
come; those parts had to be ascertained by ex¬ 
cluding from the statutory incomes in the two 
countries Ue^ which do not satisfy the condi- 
tions according to the true construction of the 
section; and it is the smaller of these two incomes 
in respect of which relief is afforded ; (it) the 

word “income” in the section meant not real 

income, but “statutory” or “notional income ” 
by means of which tax is calculated; (iii) an 
analysis of the two incomes, for the purpose of 
comparmg, for example, the respective allow- 
anccs for repairs or depreciation, is inadmissi¬ 
ble; (w) that nothing need be regarded except 
the two statutory incomes of the busineS 
takmg care, of course, to see that neither inclu¬ 
des income from any other source; (v) that the 
rules which determine in the United Kingdom 
or m a Domimon the allowances or deductions 
which are permissible for the purpose of assess- 
mg a t^ payer to income-tax in either country 
must be disregarded in determining the com¬ 
parable mcom«, provided that the incomes arc 
denved from the same source ; (vii) that actual 
payment, and not ultimate incidence was th« 
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(3) It sliall come 

Definitions. 

(i) ‘‘ agricultural 


into force on the first clay of April, 1922. 

2. In this Act, unless there is anything repugnant 
in the subject or context,— 
income ” means— 


NOTES. 

criterion both of the right to relief and of the 
right to deduct. 1939 I.T.R. 59. 

Claim allowed in one year—If binds In¬ 
come-tax Ofmcer next year. —The fact that in 
a previous year an Income-tax Officer had 
allowed a certain claim docs not bind the 
Income-tax Officer in a subsequent year. 154 
I.C. 191 = 1935 I', dt (S.U.). As to application 
of principle of res judicata, see 1941 P. 527=194 
I.C. 264. As to estoppel, see 1938 Cal. 557. 

‘‘Officer of Crown”—Meaning of—Col¬ 
lector—Position or.—The expression “officer 
of the Crown” as used in the Income-tax Act 
clearly covers a Collector. The latter is in one 
sense an officer of the Provincial Government, 
but there can be no doubt that in India he is 
also an “officer of the Crown.” 20 Pat. 573 - 
1941 I.T.R. 386=194 I.C. 663 = 22 Pat.L.T. &3 
= 1941 Pat. 306 (S.B.). The proceedings before 
the Income-tax Officer arc not judicial proceed¬ 
ings in the sense in which this term is ordinarily 
used, and all that is required of him is to 
proceed without bias and gi\e sufficient opport¬ 
unity to the assessee to place his case before him, 
or in other words, to conduct himself in accord¬ 
ance with the rules of justice, equity and good 
conscience ; and the control exercisable by the 
High Court on the Iiicomc-tax Officer in these 
circumstances is slight. 39 P.L.R. 1028 --A.I.R. 
1937 Lah. 721. 

Avoiding income-tax by means not 
forbidden by laws is not unlawful, 26 280 

= 1928 A. 81 (P.B.); 1930 A.L.J. 26= 120 I.C. 

435; though it may be an ofience by false return 
or concealment to evade payment of incomc-iax. 
1928 A. 81 (F.B.). See also 1929 A. 919. Any 
subject of the State is entitled to escape paying 
taxes if he can devise a lawful inctliod of doing 
so but by dividing what is in fact a single tran¬ 
saction between two documents he docs not 
achieve his object nor docs he change the nature 
of Ihc transaction. 9 P. 194= 1930 P. 33 (S.B.). 
See also 57 C. 918 ^1930 C. 641; 1929 A. 919; 
1928 A. 81. 

Second Income-tax cannot be imposed 
without sanction of Governor-General. 106 I.C. 
882 = 1928 b. 53- 

Sec. 2 ( 1 ) : Agricultural Income. —Forest 
income is “agricultural income.” 45 iM. 518 = 
1922 M. 325. Income derived from pasturage 
is agricultural income. See 1924 Rang. 337; 
1924 Cal. 668; 184 I.C. 31. Where cattle arc 
wholly stall-fed and not pastured upon the land 
at all, doubtless, it is trade and no agricultural 
operation is being carried on; where cattle are 
being exclusively or mainly pastured and arc 
nonetheless fed with small amounts of oil cake 
or the like, it may well be that the income derived 
from the sale of their milk is agricultural income. 
But between the two extremes there must be 
a number of varying degrees, and the task for 
[he Income-tax Officer is to apply his mind to 
he two distinctions and to dec ide in any parti- 
ular case on which side of the fence the matter 
f ils The Income-tax Officer has to see whether 
ife cattle derived sustenance to a material e.\- 


teni from the produce of the ground, and 
whether they did so or not is entirely a question 
of fact for him and one which cannot be re¬ 
viewed by the High Court. 176 I.C. 601 = 1938 
Rang. 260 (F.B.). In order to determine 

whether certain income is agricultural income 
or not- regard must be had to the source of 
such income and annual sum in the nature of 
an ex gratia payment made by the Bettiah Raj 
to the assessee in consideration of some services 
rendered by an ancestor of his in the remote 
past is not derived from land and could not be 
regarded as agricultural income within the mean¬ 
ing of S. 2 (i) of the Act. 1941 Pat. 27=1940 
I.T.R. 416. Agricultural income does not lose 
its right to exemption because it can be brought 
under one of the heads of income set out in 
S. 6 of the Income-tax Act. 45 C.W.N. 647= 
1941 I.T.R. 292=1941 Cal. 598. Profits deriv¬ 
ed by money-lender from usufructuary mort¬ 
gage is “agricultural income”. 62 I.A. 215= 
69 M.L.J. 474 (P.C.). ‘Dharat* which means 
weighing charges levied by the landlord on the 
tenants in addition to the rent is also agricul¬ 
tural income and is exempt from assessment. 
165 I.C. 141 1936 L. 602. S. 2 (i) of the Act 

applies to the case of a person who gets agricul¬ 
tural income from the use of the land by direct 
operation. It is not applicable to a lambardar 
who gels certain fees which constitute his remu¬ 
neration for the work of the collection of the 
land revenue, bambardari fees are not, there¬ 
fore, within the definition of agricultural income, 
38 P.b.R. 4021936 b, 595. The rent ofthc 
site of a flour mill cannot be regarded as agri¬ 
cultural income, as the working of a flour mill is 
not an agricultural purpose, 38 P.L.R. 402= 
1936 b. 595. T he net profit from commission 
charged to tenant? for sale of their produce on 
their behalf does not fall within the definition of 
agricultural income. 38 P.L.R. 402 = 1936 L. 
595 - Where the tenant had executed a pro-note 
for arrears of rent, interest earned, on Ihc pro¬ 
note is not “agricultural income” and is taxable. 
55 M. 830 = 63 M.L.J. 20. See also 1941 Cal. 
443. Where the assessee being a usufructuary 
mortgagee is in the position of a landlord with 
respect to the actual cultivating tenants, the 
income derived from such lands must be agri¬ 
cultural income within the meaning of the 
Income-tax Act and is therefore exempt from 
taxation. 13 P. 336= 15 P.L.T. 85= 1934 P. i?® 

(S.B.). Simple mortgagce—Renis and profits 
collected by receiver and deposited in Court— 
Payment to mortgagee—If not agricultural im 
come—Income—When accrues or arises or is rc- 
(('i\ed, 53 L.W. 714= 1941 Mad. 246={i94i)> 
M.L.J. 262, Cash remuneration received byMut- 
walli, wiicrcwakf properties consisted entirely of 
agricultural income is taxable. 45 C.W.N. ® 47 j" 
1941 Cal. 598. Income derived from toddy 
extracted from cocoanut trees situated on lands 
assessed to Government revenue is agriculture 
income when it is received by the actual culti¬ 
vator, whether owner or lessee of the land on 
which the trees grow. 50 M. 923. If 
income is obtained by a person who has t*- 
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(а) any rent or revenue derived from land which is used for agricultural 
purposes, and is either assessed to land-revenue in British India or subject to a 
local rate assessed and collected by ^[officers of the Crown] as such ; 

(б) any income derived from such land by— 

{i) agriculture, or 

^ (ii) the performance by a cultivator or receiver of rent-in-kind of any orocess 
ordinarily employed by a cultivator or receiver of rent-in-kind to render the 
raised or received by him fit to be taken to market, or ^ 

{in) the sale by a cultivator or receiver of rent-in-kind of the produce raised 
or received by him, in respect of which no process has been performed other than 
a process of the nature described in sub-clause {ii) ; 


LEG.. REF. 

® Substituted for “ Officers of Government ” 

by A.O., 1937, 


NOTES. 

produced the trees from which the toddy is 
tapped, or has not done any agricultural opera¬ 
tion whereby those trees have been raised, it is 
not agricultural income. 50 M. 923=1927 M. 
1038=53 M.L.J. 666 (F.B.). Income from lease 
of fishery rights is not “agricultural income” 
which is exempt from taxation. 1932 M. 757 = 
63 M.L.J. 634 (F.B.). The words “agricultural 
purposes” in S. 2 (r) of the Act cannot be held 
to cover the process of flooding the land occu¬ 
pied by letting in the sea water and then extr¬ 
acting the sodium chloride from it by eliminat¬ 
ing the other chemical constituents. Conse¬ 
quently a licensee of salt factory is liable to pay 
income-tax on the profits he makes by the 
manufacture of salt. 50 M. 204=1927 M. 848 
=53 M.L.J. 377 (F.B.). Fees received from 
land used for storing purchases of crops do not 
come within the definition of “agricultural in¬ 
come” and cannot therefore be exempted from 
assessment. 31 C.W.N. 1047=19270. 793. 

It is not possible to lay down any general rule 
that payments in the nature of salami or naz^t^atia 
must be regarded as payments of rent and, 
therefore, income. The question would depend 
on the facts and circumstances of each case. 
Salami or nazarana may in certain cases be pay¬ 
ment of rent in advance, but in other cases it 
may well be a lump payment for the transfer of 
the leasehold interest. The nature of the pay¬ 
ment whether capital or income, cannot be 
decided as a question of law, but can only be 
decided after a full investigation of all the 
facts relating to the settlements for which the 
sums are payable. It must also be ascertained 
whether the holdings settled are holdings con¬ 
nected or unconnected with agriculture. If 
they are connected with agriculture, the pay¬ 
ments would be agricultural income. 1940 P.W. 
N. 702 = 1941 Pat. 39. See also 31 C.W.N. 1047 
= 1927 Cal. 793. Nor does nazar paid 

by tenants to zamindar. 1941 P- 39 * 
income received from Mukarraridars or per- 
'manent leaseholders, see 1941 Pat. 39= 
1940 P.W.N. 702 = 1941 P- 39 * As to in¬ 
come from quarries, see 25 A.L.J. 816—50 A. 90 
= 1927 A. 703. Income derived by letting out 
land for purposes of stocking timber is not 
cultural income. 86 LC. 1028=1925 L. 488. 
*‘Selami” or premium when paid for recognition 
of a transfer of a holding from one tenant to 


another is not agricultural income. 2 s G WN 

Z ,"2;53 c. 34=1925 c.‘ 929 

MainUnance allowance is not agricultural income 
though paid out of the income from land See 
52 M. 827= 1929 M. 598=57 M.LJ. 36; 10 O 
W N .003 = 1933 O. 475. «J6o I A. .06 
=60 C. J029= 1933 P.c. ,45 = 65 M.LJ. 285 
(P.C.) Annul y reserved on a sale of an estate 
IS not ‘Agricultural income.” 62 I A 201- 

1935 P.C. .43 = 69 M.L.J. 190 (P.c.'), ^iTe 
question whether the rent derived from certain 
lands leased out by an assessee on patni leases 5 
agricultural income or not stands to be deter! 

mined not with reference to the nature of the 

leases by which they were let out but bv refr 
rence to the use to which the land has been 
put. Where a certain portion of the lands 
which a zamindar has given on palni lease is' 
used for non-agricultural purpose, it follows that 
the rent paid by the patnidar to the zamindar 
which IS attributable to that portion of the lands 
IS not ‘agricultural income” within the mean! 
mg of the Act. The question whether any 
prtion of the income derived from the patnidar 
by the zemindar is agricultural or not is cssen 
tially a question of fact. 1940 I.T.R, 3,3 

also 1941 Pat. 39=1940 P.W.N. 702. Mutatlnn 
fees paid by transferee of occupancy holdin" 
and the landlord’s fees paid under^S. L ‘Bengal 
Tenancy Act, are agricultural income ’exemp 

.928 P. 468. Ilso 1^8 I.l. 59^J; 439 = 
41-9 (F- 8 -); '929 P -449 = 9 P. . (F R). ^p'r^ofit; 

derived from the sale of sugar manufactured 
from sugar cane grown is not ‘‘agricultural in 
come”. 53 ,I.C. 30. (F.B.). In.erit on anea?,' 
of rent collected by a landlord from ao-ricul 
tural tenants under S, 67 of the Bengal Tenancy 
Act of 1885 IS not agnculiural income 
defined by S. 2 (i) (a) of ilie Income-tax 
and IS therefore assessable to income-tax Such 
interest is neither rent nor revenue derived from 
land. 1941 Cal. 443=1940 I.T.R. 460 
Sec. 2 (1) (b) (v).~See46 L.W. 247=1007 
Mad. 745 = (i 937 >i 2 M.L.J. 310 (S.B.), 

S. 2 (1) b (11) “Market”— The word “market’* 

in the section implies a real centre of economic ' 
exchange. The purchase by jails of aloe iea^c 
for preparing fibre out of them through prisoner! 
by crude methods IS merely an artificial condi 
tion having no relation to a market for • 
cultural produce. 9 P. i 85 = i2?ilC fim 
P. 44 (S.B.). The process ''ordinarily 
cultivators^ must mean one in ordffi 
amongst cultivators generally. Th.^ 

Tax Act so far as agricultural income^ 
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(c) any income derived from any building owned and occupied by the 

receiver of the rent or revenue of any such land, or occupied by the cultivator or 

the receiver of rent-in-kind, of any land with respect to which, or the produce of 

which, any operation mentioned in sub-clauses (ii) and (in) of clause (b) is carried 
on ; 

Provided that tlic ljuilding is on or in the immediate vicinity of the land 
and is a building which the receiver of the rent or revenue or the cultivator or the 
receiver of the rent-in-kind by reason of his connection with the land, requires as a 
dwelling house, or as a store-house, or other out-building ; 

(2) “ assessce ” means a person by whom Income-tax is payable; 

(3) ^[“Appellate] Assistant Commissioner” means a person appointed 
to be an ^[Appellate] Assistant Commissioner of Income-tax under section 5 ; 

(4) “business” includes any trade, commerce, or manufacture or any 
adventure or concern in the nature of trade, commerce, or manufacture; 

^lUA) “the Central Board of Revenue” means the Central Board of 
Revenue constituted under the Central Board of Revenue Act, 1924;] 

(5) “ Commissioner ” means a person appointed to be a Commissioner 
of Income-tax under section 5 ; 

'^[ (6) “ company ” means a company as defined in the Indian Companies 
Act, 1913, or formed in pursuance of an Act of Parliament or of Royal Charter 
or Letters Patent, or of an Act of the Legislature of a British possession or of a law 
of an Indian State, and includes any foreign association, whether incorporated or 
not, which the Central Board of Revenue may, by general or special order, declare 
to be a company for tlic purposes of this Act ;] 

**[ (6^) “ dividend ” includes— 

LEG. REF, quantitative significance. (7 P. 550 Appr.)9P 

^ Inserted by S. 2 of Act VII of 1 = 118 I.C. 393 = *929 P- 449 (F.B.). Zamindar 

Inserted by S. 4 and Sc!i. of Act IV of 1924- having a large house to keep up his social posi« 

® Substituted by S. 2 of Act XL of 1940. tion—Income of house not assessable—Incomc- 

* Inserted by S. 2 ol Act VII of 1939. tax Officer is not competent to judge of the 

necessity to the zamindar for such big house. 7 
NOTES. P. 550^9 P.L.T. 439=1928 P. 4G8. See also 

cerned only relieves the producer from liability 158 I.C. 810=1935 O.W.N. 1143. (Main- 

to income-tax so long as he is <i bona fide agri- tcnancc allowance paid out of estate not agri¬ 

culturist carrying on that business in the ordi- cultural income). 

nary course of good husbandry. Where cotton Sec. 2 , Cl. ( 2 ).—A registered firm is an 

is first ginned and then sold in market, then, assesscc within the meaning of the Income-tax 

although it may be distinctly advantageous even Act. 26 N.L.R. 75=1930 N. 183. 
from the mere point of view of transport to do Cl. ( 3 ) : Assistant Commissioner.— Powers of 
so, it cannot be said that ginning is essential in appeal limited to subject-matter of assessment, 
order to enable the produce to be fit to be taken 6 Pat.L.T. 166 = 4 

to market. 139 I.C, 316=1932 N, 61. Mann- Cl. ( 4 ) : ^‘Business'* includes manufacture, 
facture of biris or cigarettes made of tobacco 52 C. 1=1925 C. 34 = 28 C.W.N. 1074. 
wrapped in tendu leaves—I’cndu plant growing 1941 I.T.R. 244. The negotiation of the sale of 
wildly without human effort—Profits from busi- a large mill is‘‘business*’. 47 A. 372 = 23 A.L, 
ness—Not exempt as agricultural income. 1939 J. 65. See also 52 M. 827= 1929 M. 595=57 M. 
I.T.R. 493. L.J. 36. A company which is not registered 

CL ( 1 ) (c). —In order that the in- under the Companies Act, although it is 

come derived from any building may be held partnership of thirteen unregistered firms com- 
to be agricultural income, it is necessary that posed in turn of individual members, the aggre- 
thc building must be in the immediate vicinity gate number of whom exceeds twenty, is liable 
of the land and it is a building which the rccci- to income-tax on the profits. 32 P.L.R. 335 “ 
ver of the rent or revenue or the cultivator 1931 L. 376. Succession to a trade means the 
requires as a dwelling house or as a storehouse taking over of a trade and continuing it as that 
or other out-building. It is not open to the trade. It does not include tlic incorporation of ^ 
Commissioner to decide in the case of a large wholesale trade in a retail. There is no succcs-,. 
building of a zamindar, for instance, what sion when the trade carried on by the pre¬ 
portion of the building the as.scssec docs in fact deccssor is merged in the different trade of the 
require as dwelling house by reason of its con- successor. 1939 I.T.R. 118. 
ncction with the land. The w^ord “requires** in (6-A),— Where in accordance with a 
S. 2, sub-S. I, Cl. (c) cannot be interpreted as resolution passed at a general meeting of a con^ 
“needs’*. The phrase “by reason of his connec- pany, its accumulated profits are capitalised and 
tion with the land” has a qualitative and not a distributed to the shareholders in the form W 
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{a) any distribution by a company of accumulated profits, whether capi¬ 
talised or not, if such distribution entails the release by the company to its share- 
noJders oi ail or any part of the assets of the company; 

{b) any distribution by a company of debentures or debenture-stock to the 

extent to which the company possesses accumulated profits, whether capitalised 
or not; ^ 

(c) any distribution made to the shareholders of a company out of accu¬ 
mulated profits of the company on the liquidation of the company : 

Provided that only the accumulated profits so distributed which arose during 

the SIX previous years of the company preceding the date of liquidation shall be so 
included ; and 

(d) any distribution by a company on the reduction of its capital to the 
extent to which the company possesses accumulated profits \vhich arose after the 
end of the previous year ending next before the ist day of April, 1933, whether such 
accumulated profits have been capitalised or not : 

Provided that ' dividend ’ does not include a distribution in respect of any 
share issued for full cash consideration which is not entitled in the event of liqui¬ 
dation to participate in the surplus assets, when such distribution is made in accord 
ance with sub-clause (r) or (d). 

Explanation. —The words ‘ accumulated profits/ wherever they occur in this 
clause, shall not include ‘ capital profit.’] ; 

2 ( 6 . 5 ) firm,” “ partner ” and “ partnership ” have the same meanings 
respectively as in the ^[Indian Partnership Act, 1932] ; ^[provided that the expres¬ 
sion * partner ’ includes any person who being a minor has been admitted to the 
benefits of partnership ;] ; 

(6C) “income” includes anything included in ‘dividend’ as defined 
in clause ( 6 ^ 4 ) and anything which under Explanation 2 to sub-section (i) of section 7 
is a profit received in lieu of salary for the purposes of that sub-section and any 
sum deemed to be profits under the second proviso to clause {vn) of sub-section (2) 
of section 10 and the profits of any business of insurance carried on by a ^[mutual 
insurance association] computed in accordance with Rule 9 in the Schedule ; 

(6Z)) “ Inspecting Assistant Commissioner ” means a person appointed to 
be an Inspecting Assisting Commissioner of Income-tax under section 5] ; 

(7) “ Income-tax Officer ” means a person appointed to be an Income-tax 
Officer under section 5 ; 

(8) “ Magistrate ” means a Presidency Magistrate or a Magistrate of the 
first class, or a Magistrate of the second class specially empowered by ^[the Central 
Government] to try offences against this Act ; 

(9) “ person ” includes a Hindu undivided family ®[and a local authority] ; 

(10) “ prescribed ” means prescribed by rules made under this Act ; 


LEG. REF. 

^ Inserted by S. 2 of Act XXI of 1930. 

* The original clause ( 6 ^ 4 ) was reletterdd (GB) 
by S. 2 of Act VII of 1939- 

® Substituted for the words and figures “ Indian 
Contract Act, 1872,” by Act VII of 1939. 

* Added by Act VII of 1939* 

* Inserted by Act VII of 1939. 

® Substituted by Act XXIII of i 94 ^* 

^ Substituted “ the Local Government by A. 

1937. 

NOTES. 

t>onus shares^ unless the distribution amounts to a 
“release** of assets by the company to the 
shareholders, the shareholders cannot claim the 
value of the shares to be a dividend within the 
meaning of S. 2 (6-A) of the Income-tax Act. 
Though the company’s profits have been taxed 


at the maximum rate, a shareholder receiving 
such bonus shares is not entitled to claim a re¬ 
fund of the difference between the maximum 
rate, and what he would have paid if the tax 
had been levied according to the rate appro¬ 
priate to his income. 1941 Mad. 9225 =(iq40 2 

M. L.J. 900 (S.B.). 

Sec. 2 (6-A) and ( 14 ). —Firm—Partnership 
between Hindu coparcener in individual capa¬ 
city and himself as manager of the family 
not partnership in law—No right to be regis* 
tered. 1940 Pat. 610=1940 I.T.R. 369. 

Sec. 2 ( 9 ).—“Hindu undivided family**_ 

Meaning—Existence of coparcenary property_ 

If an essential ingredient—Property not an¬ 
cestral nor thrown into common stock—Income 
from—If income of undivided family. 40 C.W. 

N. 517- 
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(i I) previous yeer ” means '[in respect of any separate source of income 
profits and gains]— ‘ ’ 

(a) ilic t\vc-l\e fnniiiiis ending on the 31SI day of March next preceding the 
ye ar for w'-i ii the asse.ssnvnt is to be made, or, if the accounts of the assessee have 
been made up to a date within the said twelve months in respect of a year ending 
on any date otluu' than the said 31st day of March, then at the option of the assessee 
the yrrr ending on the day to which his accounts have so been made up : 

“( Provided tliat where an assessee has once been assessed in respect of a 
particular source of income, profits and gains, he shall not in respect of that source 
exercise this option so as to vary the meaning of the expression ‘previous year’ 
as then applicable to him except with the consent of the Income-tax Officer and 
upon such conditions as the Income-tax Officer may think fit ; or] ; 

(b) in the case of any person, business or company or class of person, business 
or company, such period as may be determined by the ^[Central Board of Revenue] 
or by such authority as the Board may authorise in this behalf; ^[or 

(c) where a business, profession or vocation has been newly set up in the 
financial year preceding the year for which assessment is to be made, the period 
from the dale of the setting up of the business, profession or vocation to the 31st 
day of March next following or to the last day of the period determined under 
sub-clause (b), or, if tlic accounts of the assessee are made up to some other date 
than the 31st day of March and llie case is not one for which a period has been 
deteimined by the Central Board of Revenue under sub-clause (^), then at the 
option of the assessee, the period from the date of the setting up of the business, 
profession or \ ocnlion to such other date ; 

provided that \viicn such otlier date does not fall between the setting up of 
the Iju.sinrss, prof ssinn or vocation and the next following 31st day of March, it 
shall be deemed that there is no prc\'ious year ; and 

when the asse.ssec is a partner in a firm, ‘ previous year ’ in respect of his share 
of the income, profits and gains of the firm means the previous year as determined 
for the assessment of the income, profits and gains of the firm ;] 

(12) “ principal officer ”, used with reference to a local authority or a com- 
j)any or any other public body or ^[any] association, means— 

(a) the secretary, treasurer, manager or agent of the authority, company, 
body or association, or 

(b) any person connected with the authority, company, body or association 
upon \vhom tlic Income-tax Officer has served a notice of his intention of treating 
him as the principal officer thereof; 

- (* 3 ) public servant ” has the same meaning as in the Indian Penal Code ; 

**[(14) “registered firm” means a firm registered under the provisions 
of section 26A] ; 


LEG. REF. 

--fi-oP VII -- 

• “Substituted by Ac* VII of 1939. 

• . ® Substituted for “ Board of Inland Revenue ” 
byAct IV of 1924. 

* The word “ or ” and sulx lauso (c) added 
by S. 2 of Act VII of 1939. 

® Inserted bv S. 2 .of Act XI of 1924. 

^ Subsutjeed b\ S. 2 of Act XXI of 1930. 

NOTES. 

Cl. ( 11 ).—7 223 TfjG LC. 368-1926 
-L. -j2i; 60 B. 679- 38 Boin.I..R. .j-jO - 1936 B. 
22'). It docs not rc.si witli the assessee to say 
wlien lie eoiild write off a bad debt. It must be 
written oH'within a reasonable time. Where a 
debt was twelve years old and the debtor had 
been adjudged an insolvent five years previously 
ahd the assessee sought to have the same taken 
into aecoimt after the expiry of that long period, 
held, that the old debt which had become by 


that time irrecoverable could not be so taken 
—....The. C.Oinniissipncr..has_not^pt 
an arbitrary discretion to say that a bad debt 
should bo written off in a particular year; he or 
the Assistant Commissioner has to Ijj® 
evidence in each particular case. It is for the 
assessee in each case to c.siablish by evidence 
that a debt became irrecoverable during the 
year in wlilch the income, profits or gains arc to 
be ascertained, the same being a question o* fact. 
54 ffi 450 = 3 '-; Bom.L.R, 309= >930 B. 201. 

^ec. 2, Cl. (12): Principal OFFiCER-OpneiAL 

I.iQUiDATOR or Company. —The Official Liqui* 
dator of a companv can be treated as its prtn 
cipal officer and if he is managing the business 01 
the company he comes within the definition 
principal officer under S. a (12). *934 

321 = 1934 A. 170 = 56 A. 685. 

Cl. ( 14 ).—Sale of whole concern sh^^ 
at a profit—Profit not taxable ^ all cas«. 

10* I.C. 17=1927 P-C- 76 
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(15) “total income” means total amount of income, profits arid gains 
^[referred to in sub-section (i) of section 4] computed in the manner laid down in 
^[this Act], and 

total wxirld income” includes all income, profits and gains wherever 
accruing or arising except income to which, under the provisions of sub-section (3) 
of section 4, this Act does not apply ; and] 

(16) “ unregistered firm ” means a firm which is not a registered firm 

CHAPTER I. 

Charge of Income-tax. 

3. Where any ^[Act of the Central Legislature] enacts that income-tax shall 

Charge of income-tax. charged for any year at any rate or rates ^[* * 

^ ^ tax at that rate or those rates shall 


LEG. REF. 

^ Substituted for “ from all sources to which 
this Act applies” by S. 2 of Act VII of 1939. 

^ Substituted for “ section 16 ” by Act VII of 

1939 * 

* Added by S. 2 of Act VII of 1939. 

* Substituted for “ Act of the Indian Legis¬ 
lature ” by A.O., 1937. 

® The words “ applicable to the total income 
of an assessee ” omitted by S. 3 of Act VII of 1939. 

NOTES. 

cannot be said that it is implied that a com¬ 
plete instrument only is intended to be valid 
for registration under S. 2, that is an instru¬ 
ment which does not require supplementing by 
other evidence, but contains in itself the com¬ 
plete agreement constituting the partnership 
and by itself solely operates to create the 
partnership. It is not impossible that a firm 
should be constituted uncjer an agreement, 
although the agreement has not been executed 
by all the partners. 58 G. 1005=1931 G. 
682 (S.B.). It is essential that an application 
for registration should be signed by at least 
one of the partners of the firm. An applica¬ 
tion made in that behalf by an agent of the 
partners would not comply with the statutory 
rules prescribing the manner in which registra¬ 
tion is to be effected and the registration by 
the Income-tax Officer of such an application 
would be ultra vires and void. 1933 R. 229= 
11 R. 380. Held, (i) that the Income-tax 
Officer has power under the law to refuse an 
application for registration «nade in the^ pre¬ 
scribed manner with partnership deed prior to 
•assessment ; (2) that the law gives the Income- 
'tax Officer power to call for evidence of dis¬ 
solution of the joint family for the purpose of 
registration under S. 2 (14) above the 

documentary evidence adduced by the partner¬ 
ship deed. 34 G.W.N. 363 = 1930 C- 449- . As 

to the competence of Income-tax authorities 
to refuse to register or recognize a firm, see * 9 ^ 
S. 301. 5 ^^ also 34 Bom.L.R. 100=1932 B. no. 
A firm or partnership which cannot be recogniz¬ 
ed as'such by S. 239, Gontract Act, can be 
defined to be registered as a “firm under this 
Act. 137 I.G. 903=34 Bom.L.R. 100=1932 
B. 116. The certificate to be given in the 
form prescribed in the Income-tax Rules |iot 
that the profits will be divid^ or credited 
within some fixed period. Thus where a 
certificate is given in good faith and the p^- 
sons constitute a fivxn and intend to divide the 


assets whenever it may be necessary or con¬ 
venient for them to do so, that firm is entitled 
to be registered. 121 I.G. 38=1930 N. 6. See 
also 139 I.G. 497 = 1932 G. 409 (S.B.). 

Sec. 2 ( 15 ): Partner drawing money in 
COURSE OF Business—Ip Profits. —Where a 
partner draws money in the course of business, 
that will be taken into consideration at the end 
of the year, and, if there are any overdrawings 
by one partner, they will be debited to the 
account of that partner or set-off against his 
profits and because a partner draws some 
moneys during the year of account, it cannot be 
said at once that represents his share of the 
profits. 31 L.W. 215=1930 M. 119 (S.B.). 
‘‘Total income”—If includes unrealised decree. 
See 1935 A.L.J. 374=1935 A. 378. See also 62 
I.G. 394; 63 M.L.J. 124=59 LA. 206 (P.G.); 
48 B. 503. 

Sec. 3 .—Income signifies what comes in. 
The entire income of land is “income” within 
S. 3. 62 I.G. 394. See also 59 LA. 206=59 
G. 1343=63 M.L.J. 124 (P.G.). S. 3 does not 
limit Ghap. Ill of the Act. See G.W.N. 46 
= LL.R. (1937)2 Gal. 36. 

Scheme of taxation. —The scheme of taxa¬ 
tion under the Income-tax Act, 1922, is a. 
definite departure from the system prevailing 
under the previous Income-tax Act of 1918. By 
S. 3 of the Act of 1922, the tax to be charged 
for any year is in respect of income of the 
previous year. The intention of S. 3 is not to 
treat the income of the previous year merely as 
a measure of the unascertained income of the 
year of assessment, but to tax the assessee in 
the year of assessment upon the income rccevi- 
ed by him in the previous year. 61 I.A. 1 = 56 
A. 1=66 M.L.J. 127 (P.C.). The total income 
for the purpose of S. 16 means the total 
amount of income, profits or gains from all 
sources including (i) certain receipts on which 
an assessee is exempt from paying income-tax 
and (2) the amount of tax deducted at the 
source by companies when paying dividends. 
26 Bom.L.R. 366=48 B. 504. When the Act 
by S. 3 subject to charge “all income” of an 
individual, it is what reaches the individual as 
income which it is intended to charge. Where, 
therefore, a decree of the Gourt charges the 
assessee’s whole resources with a specific payment 
to his step-mother, it to that extent diverts 
his income from him, and directs it to his 
step-mother; to that extent what he receiver 
for her is not his income. It is not a case of 
the application by the assessee of part of his 
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be charged for that year in accordance with, and subject to the provisions of this 
Act in respect of ^[thc total income] of the previous year of every ^[individual 
Hindu undivided family ^fcompany and local authority, and of every firm and other 


LEG. REF. 

’ These wf rds substituted for “ all income, 
profits and gains.” by Art VII of iqsQ- 

’ Substituted for tlie words ‘‘ individual, 
company, firm and Hindu undivided family ” 
with cflfcct from ist April. 1923. by Ss. 3 and il 
of Act XI of I02.p 

® These worfls substituted for ‘‘ company, firm 
and other assoc iation of individuals ” by S. 3 
of Act VII of 1939. 

NOTES. 

income in a particular way ; it is rather the 
allocation of a sum out of his revenue before it 
becomes income in his hands. (1901 A.C. 26, 
Expl.) 1933 P.O. 145 — 60 LA. 196^-60 C. 
1029 = 65 M.L..J. 285 (P.C.). In the rase of 
assessment of a Hindu undivided family, the 
whole of the income of the family is liable to 
assessment, and sums paid to the widow of a 
deceased coparcener by way of maintenance 
under a decree of Court cannot be deducted 
from the assessable income. The decree for 
maintenance does not amount to a severance or 
take the widow out of the family, and does not 
in anyway alter the character of the sum which 
the widow receives as maintenance as a widow 
in the joint family, though the amount is fixed 
by the decree. She gets it in her capacity 
ultimately as a member of the family and the 
amount paid to her is a share of the income 
going to one of the members of the family. I.L. 

(1937) Pom. 827--= 39 Bom.L.R. 007— io37 B. 
479. An allowance received bv the Lord Bishop 
of Lucknow as such from the Colonial Bishopric 
Fund in England is an income within the 
meaning of S. 3. 54 A. 223=1932 A. 151. 

The tax is charged on profits “accruing, arising 
or received” in British India. It is immaterial 
if the work was done and money spent abroad 
to earn it. So, a non-resident company asses¬ 
sed under S. 42 in respect of a business in 
which the manufacture of a commodity takes 
place in a foreign country and the sale thereof 
takes place in British India, is not entitled, in 
computing the profits and gains of such busi¬ 
ness, to make a deduction representing the 
proportion of profits earned by manufacture in 
the country of origin. 59 C. 1226 — 36 C.W.N. 
563=1932 C. 626. See aho 62 I.A. 207=1935 
P.C. 143 = 69 M.L.J. 190 (P.C.). In the 
case of a business of buying in one place 
animals for human consumption and selling 
them in another place, the profit would arise 
only at the place of sale that the profit made 
by the asscssee could only be calculated on 
what the goats and sheep actually cost the 
assessce and the amount at which thev were 

0 

actually sold in Colombo, and the figures in 
tijc invoices whether inflated or not, would not 
matter, 1941.0.76=1940 I.T.R. 619=1941 
Mad. 229^^(194!) I M.L.J. 99. Rate of 
income-tax on salaries is on estimated income 
for year of payment. i R. 335=1924 R. 30. 
Liability of mutation nazarana to income-tax. 
29 C.VV.N. 960 = 89 I.C. 997=1925 C. 929 
(F.B.). Income to be taxable, must come in 


from outside and not from within. 1923 M 
604=47 M. I (F.B.). “Uttarayam” being a 
voluntary payment made by tenants at a parti¬ 
cular season of the year for a particular 
purpose, is not exempt from assessment. 
25 C.W.N. 80=61 I.C. 112 = 32 C.L.J. 433. A 
capitalist is not entitled to interest on the 
money invested for arriving at the net profits 
of a venture. 14 I.C. 628 = 5 Bur.L.T. 15. 
Money raised by borrowing and remitted to 
another branch of the firm—Borrowed money 
paid out of mixed funds—Pavment liable to 
taxation. 1032 M. 573=63 M.L.J. 227 (S.B.). 
A body of individuals who have agreed to 
take in auction, work and share the profits 
from four toddy shops can be taxed under S. 3 
of the Act on the combined profits of the four 
shops. 1927 M. 1052 = 53 M.L.J. 719 (S.B.). 
The fact that in S. 3 the legislature drew a 
distinction between a company and a pm or 
other assnrintion of individuals clearly shows that 
the provisions of the Act do not prevent an 
association formed for the purpose of doing 
business from being made liable to income- 
tax on the profits, even if it has not been 
registered in accordance with the law relating 
to the incorporation of companies. See 
also notes under S. 2, Cl. (4). Association 
incorporated under S. 26, Companies Act— 
Liability to assessment—Non-applicability of 
S, 48 to such an association—If relevant con¬ 
sideration. 1936 A.L.J. 1085=1936 A. 764. 
Selling association of a number of icc firms, 
if a separate firm. See 13 O.L.J. 381=92 LC. 
257=1926 O. 191. Fund claiming exemption 
—Essence is mutuality and aim must be not to 
make profit. 1927 M. 1078 = 53 M.L.J. 881 
(F.R.). The sum of money allocated by a Life 
Insurance Company for distribution amongst 
holders must be considered to be a portion of 
the profits of the company and as such awess- 
able to income-tax and not an expenditure 
incurred solely for earning the profits within the 
meaning of S. to (2) (i.v). Per Bhide^ J. —The 
“profits of a business” mean the nett proceeds 
of the concern, af>er deducting the necessary 
outgoings without which those proceeds could 
not be earned and the nett proceeds must be 
taken to be the basis for the assessment of 
income-tax irrespectively of their subsequent 
application or allocation, 132 LC. 861 = 193 * 
L. 739. As between prtference and ordinary smre- 
holderSy the former are not entitled to have 
their preference dividends pJ'id free of income- 

tax, in the absence of express words to that 

cficct in the contract regulating the rights ol 

the parties. 42 B. 579 = 4! LC. 

L.R. 665. An Income-tax Officer of a District 

in British India has no power to Itvy income- 
tax on a resident of Native State, unless there is 

proof that the profits earned by 
a Native State arose or were received in Bn J 
India. 27 Bom.L.R. 1507. For assessment 01 
income of Hindu joint family, see notes un 
Ss. 4 to 6, infra, Undcn-'aluation of 
closing stocks ol^rcvious year—ascer¬ 
taining profits, oee 30 Bom.L.R. iioo. 
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association of persons or the partners of the firm 
individually]]. 


or members of the association 



NOTES. 

Joint Hindu Family. —No partnership can 
legally be constituted between a firm and an 
association of a joint Hindu family. 1933 A. 

554=1935 A. 523. Joint Hindu family 
converted into registered firm—Rate of assess¬ 
ment. 49 A. 611 = 102 I.C. 189=1927 A. 397. 
As to liability of joint Hindu family and as to 
the effect of partition arrangement, see 49 M. 
833=1926 M. 949=51 M.L.J. 123. The in¬ 
come derived from an ancestral impartible 
estate by the holder thereof for the time being 
is in no respect different from the income 
derived from the personal exertions of the 
holder or his other self-acquisitions. Though 
he is a member of a joint Hindu family, the 
income received by him as holder of the impar¬ 
tible estate is in no sense received by him as a 
member of a Hindu undivided family. In res¬ 
pect of such income, the holder must be asses¬ 
sed as an individual under S. 3 of the Act and 
not as the representative of a Hindu undivided 

family. 45 L.W. 573 = (^ 937 ) i M.L.J. 707 
=T.L.R. (1937) Mad. 797 =i 937 Mad. 515 
(F.B.). Joint family consisting of father and son 
—Death of father in 1938 leaving widow—Son 
and widow (step-mother) sole sumving members 
—Mode of assessment—Hindu Women’s Rights 
to Property Act, S. 3 (i)—Effect of. Heldy 
whether or not the effect of S. 3 (i) of the 
Hindu Women’s Rights to Property Act was to 
make the step-mother a coparcener in the full 
sense of the word, it was clear that she obtained 
an interest in the joint family property and as 
she was a member of the joint family the income 
of the property must be regarded as the income 
of a joint family composed of the assessee and his 
step-mother. The assessment should therefore 
be made on the assessee and his step-mother as 
a Hindu undivided family. 52 L.W. 805=1940 
M.W.N. 1221 = 1940 I.T.R. 545=1940 Mad. 
942=(i94o) 2 M.L.J. 834 (F.B.). 

* Firm *—Meaning of.—A firm for the pur¬ 
poses of the Income-tax Act is a collective term 
for a number of persons who enter into part¬ 
nership with one another. 1935 L. 100.^ 

“Other Association of Individuals**. —The 
expression ‘‘association of individuals’* in S. 3 
of the Income-tax Act docs not include an as¬ 
sociation of companies. “Individual” must 
mean a human being, and therefore an associa¬ 
tion of individuals must be an association of 
human beings only. The Ahmcdabad Mill- 
owners’ Association consisting of 61 members, 60 
pf whom are limited companies and one an 
individual person, cannot be treated as an 
sociation of individuals for purposes of S. 3 oe 
Income-tax Act. I.L.R. (i 939 ) Bom. 451 (2) = 
i ?39 I.T.R. 369=41 Bom.L.R. 656=1939 Bo^m. 
R.B. i8oflijo 1941 Sind 71 = 1940 LT.R. ii4.Thc 
Words “other association of individuals ’ in S. 3 

the Income-tax Act must be construed ac¬ 
cording to the ejiisdem generis rule with reference 
to the word “firm” preceding it and they 
cover the members of a formerly undivided 
^iUikskara family after a preliminary decree for 
paJtition has been made. I.L.R. (i 937 ) ^ 

C.C.M .-364 


338—1937 Gal. 383. The words “association of 
individuals” in S. 3 of the Income-tax Act have 
to be construed in their plain, ordinary meaning 
and cannot be read ejusdem geneiis with the word 
immediately preceding it, firm. The only 
limit to be imposed is that the association must 
be one which produces income, profits or gains. 
An association of two or more persons for the 
acqmsition of property which is to be managed 
tor the purpose of producing income, profits or 
gams falls within the words “other association 

of individuals” in S. 3 of the Act ; and under 
b. 9 of the Act, the association is the owner of 
the property, and is such as assessable. The 
fact that one of the assessees during the year of 
^sessment is a minor does not affect the ques¬ 
tion of the liability to assessment. All of them 
can be rightly assessed as owners under S. o (i). 
I.L.R. (i 937 _)^ Bom. 830=39 Bom.L.R. 910. 
.-^^sociation of individuals—Hindu widows wives 
of brothers carrying on business but not as re¬ 
gistered firm—Widows earning income from 
depostit m joint names—Assessment as asso¬ 
ciation of persons Is juslified. 1942 I.T.R. 84. 
The expression “association of individual^’ in 
S. 3 includes cases of all trustees and docs not 
exclude cases where the beneficiary is not a 
living person and as such the income of a news¬ 
paper and press run by trustees in the hands of 
the trustees, is liable to be assessed. 16 L 829 
= 1935 L 57 o) = i94o I.T.R. 501 (F.B.) See 
also 1930 Lab. 929. Held, (i) that a Bank which 
can be described as an “association of indivi¬ 
duals” within the meaning of S. 3 could be as¬ 
sessed to income-tax as such ; (2) that the words 
“other association of individuals” in S. 3 would 
apply to a corporate body which for the most 
part is composed of Co-operative Societies, and 
would embrace an association of corporate 
bodies ; (3) where the assessee bank carries on a 
banking business with non-members it cannot 
maintain its claim to be a mutual benefit society 
I.L.R. (1940) Mad. 627=190 I.C. 388= 
1940 I.T.R. 269=1940 Mad. 6r2 = (iQ4.o) 2 M 

L.J, 160 (F.B.). Where a partnership union 

purports to consist of two firms and one Hindu 
undivided family and the shares of the members 
of the firm are not mentioned in the deed of 
partnership and the pamership is undoubtedly 
a trading concern, it cannot fall within the 
definition of the word ‘firm* as given in the In¬ 
come-tax Act. It is more appropriate to regard 
it as ‘other association of individuals*. 1936 
L. 548. See also 1936 L. 817. A body of trus¬ 
tees comes within the meaning of “other associa¬ 
tion of individuals” as used in S. 3 and else¬ 
where in the Act and can be grouped as a unit 
for the purposes of taxation, 1930 L. 929. In 
cases of trust not covered by Ss. 40 to 43 of the 
Act, the person liable to assessment is neither 
the trustee nor the beneficiary as such, but the 
person in actual receipt and control of the 
income which it is sought to reach. If the 
beneficiary receives the income or profits he is 
liable to be assessed ; if the trustee receives and 
controls them, he is primarily so liaW<- 
{Williams V. Sinjer, (1921) i A.C.65, Ref.) But 
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the trustees of Currimbhoy Ebrahim Baronetcy, 
having been created a corporation sole by 
their Act constituted an “individual” within the 
meaning of S. 3 and a taxable unit and as a 
matter of convenience may be assessed to in¬ 
come and super-tax. 33 Bom.E.R. 1549. Ihc 
term “association of individuals” in S. 3 has 
no technical meaning. It merely means a group 
when the properties of a number of individuals 
are put together and one business is carried on 
with the combined resources (for instance by a 
guardian on behalf of several minors having 
distinct and specified shares in the properties) 
it is open to the Income-tax Officer to rv^gard 
it as one business carried on by an association 
of individuals within the meaning of S. 3 and 
make a single assessment on the guardian as 
representing that assoriation. Ho is : ot bound 
to assess each minor separately. It may be 
different of course if no business is carried on 
and the trustee or guardian is merely in receipt 
of the income on behalf of the beneficiaries or 
minors. 55 M. M.L.J. 600 (i .B.) 

The words '‘association of individiils” in S. 3 of 
the Income-tax Act must be construed with 
reference not merely to the word ‘‘firm im¬ 
mediately preceding them, but with reference to 
the other associations of individuals, namely, a 
Hindu undivided family and company which 
appear in the section. An association of indivi¬ 
duals resembing a Hindu iindividt*<l family is 
an association of individuals ct> ilemplatcd by 
sec. 3 of the Income-tax Act. Ihc question 
whether certain persor.s form an association ot 
individuals under sec. 3, is a question whieli 
must depend upon the particular fa^ ts and 
circumstances of each case. Sind 71 - 

1940 I.l'.R. 114. Where several persons join 
together and remain joined together for the 
purpose of liuying, holding or owning, and 
using property in order to make gain by it, they 
become and arc an “association of individuals” 
within the meaning of sec. 3 of the .\ct. 630. 
538*--40 C.W.N. 476. It is the ini -iition of 
the legislature that the e.xprcssion s‘oihcr as- 
.sociation of individuals” in see. 3 should be 
ejusdem . generis with tlie word immediately 
preceding, i.e., the word ‘Tirm”. Tims, before 
there can bean association of individuals within 
the meaning of tlic section, it must first be 
shown that ific association has at least some of 
the attributes of a firm or partnership, though 
hot in the strictly legal .sense of the term. 
Accordingly the mere appointment by a body 
of co-ow'ners of a common collecting agent will 
not convert such body of co-owners into an 
•‘association of individuals” within the meaning 
of the section. 1936 A.L.J. 1109=1936 A. 817. 
Fund registered as company—Capital consisting 
of recurring . subscriptions—“Guaranteed inte¬ 
rest” thereon, if taxable as profits—Subscrip¬ 
tions ifborrowed capital. See 1933 M. 347“^4 
M.L.J. 260 (F.B.), cited under see. lOyinfra. 

“Company”—Company in uc^uidation.—.\ 
company which lias gone into liquidation is 
a “company” within the meaning of sec. 3 and 
the Official Liquidators can be assessed as 
repre.scnUng the company. 1934 A.L.J. 221 = 
1^34 A. 170. See also Notes under S. 2 (12). 


Sees. 3 and 4 : Company — Foreign income_^ 

Liability to assessment.— In the case of a non¬ 
resident, income which neither accrues not 
arises nor is received within British India may 
be liable to tax under the combined operation 
of sees. 3i 4 4^* Ffofits made by an insurance 

company outside British India on premiurris of 
participating policies collected and sent by Its 
branches in India by investment outside India 
are profits or gains which are liable to tax in 
India. 57 B. 519 =35 Bom.L.R, 896=19333, 
427. The assesscc, a resident of British India 
owned a saw-mill in Burma, which in the account 
year commencing from April, 1936, resulted in 
a loss, and the income of the asscssce consisted 
solely of interest received from investments. For 
purposes of assessment to income-tax, the assessec 
sought to set-off the loss sustained in thC saw¬ 
mill in Burma against the profits derived front 
tlie innvestments. The Income-tax authorities 
held that as Burma ceased to be part of British 
India from ist April, 1937, the loss sustained in 


Burma which was thus outride Brilisli India 
could not be set-off against the profits from the 
investments. Heldy that when the assessec worked 
the saw-mill Burma was part of British India; 
and reading .secs. 3 and 4 together—the sections 
should be so read tlie loss must be deemed to have 
been sustained in British India, and therefore 
(lie set-off claimed ought to be allowed. I.L.R. 
(* 939 ) Mad. 388 -49 L.\\\ 21 = 1939 Mad. 77= 
H939) * M.L.J. 31 (F.B.) 

Secs. 3 and 4 ( 3 -vii)—-‘Tneome”—Suit by 
widow for possession of movable and immovable 
properties left by her husband—Decree in favour 
of widow awarding certain movable propertie.s 
and also damages for wrongful detention of 
movables—Receipt of sums towards damages 
not taxable. 19 Pat. 86=1939 Pat. 662 (S.B,.) 

Secs. 3 , 6 and 9 .—Held (i) that a difference 
must be made between a private wakf creat^, 
if not primarily, at least in part, for the main¬ 
tenance of the settlor’s family and a wakf 
creatrd for charitable or religious purposes 
falling within the exception in sec. 4 (3) (0 0*. 
the Income-tax Act; (2) that so far as the wakf 
might operate as a wakf for charitable and 
religious purposes, to that extent immunity from 
taxation could be claimed, but so far as the 
wakf operated for the maintenance of the settlor s 
tamily, or other quasi-secular purposes, to that 
extent the income was liable to taxation; ( 3 ) 
that in the case a private wakf the estate is 
vested in the beneficiaries; (4) that for purpo^ 
nf sees. 6 and 9 of the Income-tax Act the 
trustees could not be regarded as the owners 0 
the income; (5) that the income in tliis 
bound up with the beneficiaries and should 
taxed in their hands. 1910 I.T.R. 5 ^^* 

T.L.R. (1939) Bom. 284=41 Bom.L.R. ^ 3 - 

1939 Bom. 195. The asscssccs, two 
became entitled as residuary legatees under 
will of tlicir grandfather to certain P 

p'flics in Bombay in the year 1929- 
p issession of the properties and managed i 
oint o%vncrs and derived profit therefrom. 
Heldy that as soon as they elected to rct^ 
the properties and manage them as »J 
venture producing income, ^ they ^ 

association of individuals within the meaning 
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4- (i) Subject to the provisions of this Act, the total income of any previous 

AppHcation of Act. ’ Pe^on includes all income, profits and 

gams from whatever source derived which— 


LEG. REF. 

Sub-Ss. (i) and (2) were substituted by 
S. 4 of Act VII of 1939. 

NOTES. 

ofsec. 3of the Income-tax Act, and they were 
properly liable to be assessed as the owners of 
the properties under S. 9. 177 I.C. 447=40 

Bom.L.R. 455= 1938 Bom. 353. See also 1941 
Sind 71. 

Secs. 3 and 9 .—The income of an imparti¬ 
ble estate to which the assessee has succeeded by 
the rule of primogeniture prevailing in Hindu 
Mitakshara family is not chargeable to income- 
tax in his hands as that of an individual. The 
owner of the property for the purposes of sec. 9 
of the Income-tax Act is the Hindu undivided 
family and not its incumbent for the time being. 
I.L.R. (1939) Lah. 520=1940 Lah. 113 = 1939 
I.T.R, 427. 

Secs. 3 and 14 (1 ): Claim to exemption 
FROM TAX — Onus of proof. —The burden is no 
doubt on the revenue authorities to show that 
income which is sought to be taxed is income 
which is rendered liable to tax by the statute; 
but the onus of showing that a particular class 
of income is exempted from taxation lies on the 
assessee. In a case where the revenue authori¬ 
ties have discharged the onus which lay on them 
by showing that the assessee is in receipt ot 
income, sec. 3 of the Act renders that liable to 
taxation; it is for the assessee then to prove that 
the income which he is in receipt of is exempted 
from taxation by the Act. For the purposes of 
sec. 14 (i) of the Act, what the assessee has 
shown is (i) that he is a member of a Hindu 
undivided family, and (2) that he receives the 
income in question as a member of the family. 
■14 P. 785=1935 P. 342 (S.B.). 

Secs. 4 and 6. Income liable to be taxed. 
—The two terms ^^arising'^ and ^^accruing’* denote 
the same idea or ideas very similar, and the 
difference only lies in this that one is more 
appropriate than the other when applied to 

particular cases. io L. 657=1929 

See also 114 -T.C. 296=1929 R- i 
(F.B.). The words ‘'’accruing or arising* rntreiy 
refer to the connexion between the income and 
'the country in question snd they do not explain 

Wl'a'^ is or is not income. 1935 A.L.J. 374 “^J 935 
A.' 378. The words ‘‘accruing or arising m 
sec. 4 (i) of the Income-tax Act extend the scope 
of the Act to income which may not be received 
in British India; and if moneys are earned by 
carrying on a business by exercising a profession 
in British India, liability to tax cannot be 
avoided by arranging that the moneys are to be 
.paid outside India. The question to be deter¬ 
mined is the place where the profits accrue or 
arise, arid not the place where the business in 
which the profits are earned is carried on or 
where the assessee resides. 37 Bom.L.R. 753 = 
.1935 B. 423. Held, that in the case of Govern- 
ment of India Promissory Loan Notes repayable 
at Calcutta, the interest received by the assessee 
at Hyderabad (Deccan) was-liable to be assessed 
-iP lACQUia-tax 3nd;si^er-tax. Meaning of expres¬ 


sion “accruing or arising in sec. 4(1) of the 
Income-tax Act discussed. 32 Bom.L.R. 671. 
See also 10 L. 657=1929 L. 609; 1941 

I.T.R. 358; (194O I M.L.J. 262; 1941 

I.T.R. 610; {1940) 2 M.L.J. no. It is 

not just and equitable to treat the unrealised 
interest, although formally credited to the kasar 
khata, as income, profits or gains derived ac¬ 
cruing or arising or received, for purposes of 
the Income-tax Act. The test to be applied is 
whether any profits in the shape of interest 
have become due to the creditor (assessee) in 
such^ a manner as to be immediately available 
to him in the account year so as to be capa¬ 
ble of being received by him at his choice and 
pleasure. If the interest money has become 
due to the assessee in the manner and in the 
sense that it was so completely under his control 
that, he by an act of his will, could receive it in 
cash without greater trouble than is involved 
in cashing a cheque, then only it could be 
called “income” such as would he liable to pay¬ 
ment of tax, otherwise not. 25 N.L.R. 35 = 
1929 N. 50 (F.B.). The words “accruing” and 
“arising” in S. 4 (2) denote the same idea and 
are used in contradistinction to the werd 
“receive * and indicate a right to receive. 
Income cannot be said to have accrued or 
arisen in a particular country merely by reason 
of the fact that it is earned in that count^)^ 
It accrues or arises in the country where there 
is a right to demand payment of it or where it 
is in fact paid. Where an assessee receives in 
the United Kingdom payments of pension 
granted by the Madras Government under the 
Civil Service Regulations of the Government of 
India, such payments, when not brought into 
British India are not income accruing or arising 
in British India within the meaning of S. 4 (ij. 
38 P.L.R. 911 = 1936 L. 713. See also 37 Bom. 
D.R* 753=1935 B. 423. All income from 
‘business* arising or received or deemed so to 
arise or be received in British India is taxable 
under the Act. 52 C. 1 = 19250. 34. See also 
6 P.L,J. 62 = 2 P.L.T. 188=60 I.C. 357. The 
ordinary presumption is that money remitted to 
the headquarters of a firm in British India from 
a branch situated in a foreign country is pre¬ 
sumed to be profit and not capital unless the 
assessee proved the contrary. (1926 M. 767 arid 
1930 M, 449, Rel. on.) 1936 L. 836. See also 
37 Bom.L.R., 753=1935 B.. 423, Interest on 
foreign investments—Reinvestment abroad—In¬ 
terest taken into account in determining amount 
of profits available for distribution as dividend 
not to be deemed to be received in British India. 

40 Bom.L.R. 980=1938 Bom. 490. Revenue 
free villages situated in Nizam’s territory— 
Rent realized from tenants of—Income from 
rents brought into Berar is taxable. -107 I.C. 

661 = 1928 N. 146. The profits or gains of a 
business are generally speaking the differerice 
between the receipts and the expenses' incurred 
in earning them. 21 N.L.R. 175. The profite 
or gains arising to the assessee from the buying 
in of the mortgaged property are deemed to have 
arisen on the date when the sale is confirmed! 
Profits cannot be said to have accrued wherj 
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the Court enters up satisfaction of the 
decree. 3 P. 48—1929 P. 476 (F.B.), Where 
the profits or gains arising to tlie a<sessee 
from the buying of the property mortgaged to 
him are taxable, such profits or gains must be 
deemcci to have arisen from the date of the con¬ 
firmation of (he sale, fio I.A. 133—12 P. 303 — 
*933 101=64 344 fP.f:.). When 

an asscssce purchases with the permission of the 
Court property which is mortgaged to him. the 
price which he bids for the property is the mar¬ 
ket value.60 I.A. !33 When a mortgagee deeree- 
holdcrwitli th<* jiermfsrion of the Court, bids for 
and purchases the mortgaged prop<Tly a 
Judicial sale, under O. 21. R. 72 fg), C. P. 
Code to the exionb that the purchased price 
exceeds the principal .sum due and the expenses 
incurred for the sale there i.s a realization of 
interest, t.^., a payment of interest and this 
amount can be taxed. 60 I,A. 133, For purposes 
assessment of income-tax, there must be an 
actually realized or realizable profit or loss. 
Assessccs accepted a new mortgage in discharge 
of a prior one and the arrears of interest there¬ 
on. Meld^ that there was no realization of prin¬ 
cipal and interest of the original mortgage, that 
the acceptance of the new mortgage did not 
amount to receipt of payment of interest and 
principal but, amounted only to a substituted 
security for an existing debt and that the 
asscssees were not liable to be assessed on this 
sum as income received. 60 I.A. 133--12 P. 

305=1933 101=64 M.L.J. 544 (P.C.). 

“Income”, “Profits” or “Gains”—Meaninu 
OF. —37 Bom.L.R. 126; 11 R. 521 = 148 I.C. 633 
= 1934 R. 27 (S.B.l. See also 62 I.A. 207-- 
1935 P.C. 143 = 69 M.L.J. 190 (P.C.). Where a 
company pa.sses a resolution by which capital is 
increased by a new issue of shares and a portion 
of the accumulated profits standing to the credit 
of the reserve fund of the company correspond¬ 
ing to the amount payable on allotment of the 
shares, is transferred to the credit of the share 
capital account, the new .share being then 
allotted as fully paid up among the shareholders 
prorata^ the transaction in efiVet is not a decla¬ 
ration of the dividend and the shareholder can¬ 
not be deemed to have received any income, pro¬ 
fits or gains within the meaning of S. 4. Th^' 
personal motive or purpose of the individual 
shareboldcrs even if they hold a controlling inte¬ 
rest in the company, is irrelevant if it is made 
out that the company has in fact capitalized the 
accumulated profit.s. 63 I..\. 451 = 10 C.W.N, 
1189=1936 P.C. 238 ^71 M.L.J. 525 (P.C.). 
See a/so 1941 l.T.R. 610. 

“Income Received in British Inpia,”— 
Whit constitut'^^—Liability to tax. 3 1 .. 329 - 
1923 L. (F.R.). The assessccs were a firm 
carrying on bipincss in Bombay and acting as 
general agents for a companv at Indore. By the 
terms of the agreement between them, the 
agents were entitled to a commission on sales 
effected by then and to retain that commission 
out of the proceeds. But, as a matter of fact, 
all the proceed: were sent to Indore by the Bom¬ 
bay firm and i!ic ccmimishion was paid only at 
Indore. On a question arising whether the 
commission w'as “money arising or accruing in 
British India”, it was held that the fact tliat 


the commission might have been segregated and 
paid in British India indicated that the income 
accrued in British India and was assessable 
accordingly. (32 Bom.L.R. 671, Dist.) 33 Bom. 

L. R. 382 = 55 Bom. *31 = 1931 Bom. 236*. 
Non-resident foreigner having business connec¬ 
tion in British India is liable to income-tax in 
British India. 44 M. 773 = 41 M.L.J. 191 = 64 
LC. 239; 49,M. 833=1926 M. 949=51 M.L.J. 
123. Liability to income-tax of foreign com¬ 
pany. 28 C.W.N. 1074=1925 C. 34. But jw 
44 M. 718 = 41 M.L.J. 177, The English In¬ 
come-tax Acts lay down a territorial limit. The 
Indian legislatu’C appears to have gone beyond 
that limit. Having regard to the essential differ¬ 
ence in language between the English and Indian 
Acts upon the point under consideration, 
English cases are of no authority in India 
28 C.W.N. 1074. 

Profits earned outside British India.— 
Liability to assessment—Same sum of money 
cannot be received as income twice over once 
outside Briti.sh India, and once inside it. 46 

M. 706 = 44 M.L.J. 523=1923 M. 574. 
Business outside British India—Profits not 
remitted to British India—Tax. 43 M. 7= 
37 M.L.J. 663 (F.B.). See also 10 L. 659=1929 
L. 609 (F.B.). As to foreign firm lending 
money to resident firm, see 30 Bom.L.R. 1172* 
The profits arising out of the manufactures of a 
company carrying on its business and distribut¬ 
ing a large part of the manufacture outside 
British India cannot be said to accrue or be 
received in British India simply because the 
head office is in British India and the Directors 
control the business of British India. 45 B. 1286 
= 64 LC. 9 = 23 Bom.L.R. 570. Under certain 
circumstances, it is open to the Income-tax 
Officer to assume that the amount remitted to 
British India from the branch of the busmess 
outside British India represents profits made m 
such branch, in spite of the fact that the 
amount of such remittances is less than what 
has been sent from British India to such 

branch. (5 I. T. C. 55 , <>"•) >935 L. 7 ? 7 - 

was carrying on money-lending 

in TiimevcUy and also in Penang, 
made with him in his Tinneveny 
hop were repaid by him by means of nun is 
>n his Penang shop, and the moneys having 
)een paid at Penang, the payments were 

ccordcd in the Penang folio 
'ellv books and in the Tinncvelly foi 
he Penang books. The profits m 
vcrc sufficient to cover the ® ’ 

W that what the assesscc ^ 

n British India moneys available to mm m 
*enang, and this amounted m 
ndia by him of gains made " t 

vcrc therefore taxable under S. 4 (2). . 

accessary that there should be an p •_ 

cr of the money and the receipt c 
ndia to constitute “receipt” under •'Lit 

c)T5 M.W.N, 110'=69 M-W- ^44 U- •); 

Icccipt in British India—What 

Donation to temple in British 

uindi drawn on firm j. to 

Jundi cashed and amount paid outeidc not 

)e deemed received in British India. Si _: 

185=1936 M. 780=71 M.L.J. 

i^cceipt in British India—consti 


Asscssce 

misiness 

Deposits 
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Purchase by assessec of house-suits in 
British India with profits arising outside_Pay¬ 

ment outside followed by agreement of purchase 
and completed by sale deed subsequently— 
Date of receipt of profits—Date of profit or 
date of sale deed. 59 M. 263 = 44 L*W. 146= 
1936 M. 776=71 M.L.J. 35 (F.B.) Appropria¬ 
tion by creditor contrary to agreement with 
debtor—Income-tax authorities, if can ignore. 
See 1938 Cal. 20. 

Company incorporated in England.— 
Branches in India and elsewhere—Taxable pro¬ 
fits in British India. 44 M. 489 = 63 I.C. 48'>=4 
0 M. L.J. 560 (F.B.) 

Income Received IN Native States. _British 

subject—Receipt of money in Native State_ 

Money credited with bank. 4 P. 210 = 85 I.C. 

1^64=1925 P. 28,; 92 I.C. 351 = 19268. 50! 

Dank in British India having branches in 
Cochin and Xravancore—Liability to income- 
tto. 1926 M. 1048=51 M.L.J. 403 (F.B.). Se 
^0 107 I.C. 661 = 1928 N. 146. Forest officer 
in the pay of Siamese Government—Remune¬ 
ration paid at Bangkok—Liability to assessment 
to income-tax. 114 I.C. 296=1929 R. i (F.B.) 
A lady enjoying an annuity in Mysore State 
and receiving instalments through her agent 
while in British India, is liable to be taxed. 39 

M. 885=31 I.C. 404.- Native State carrying 
on business in British India—Liability to assess¬ 
ment to income-tax. See 1930 A.L.J. 579. 

Taxable Income—Illustrative Cases.— See 
*937 R* 337 (S.B.). The profits or losses 
Rising from wagering contracts, are to be taken 
mto account in an assessment for income-tax 
purposes. 47 A. 368=23 A.L.J. 63. In the 
case of a permanent lease the landlord or 
lessor permanently parts with the direct enjoy 
ment of the property by himself and his succes¬ 
sors, and the lessee is the purchaser of a large 
interest therein. The salami or premium paid 
by the tenant to the landlord, which is paid 
once for all and is not a recurring payment is 
not “income*’ within the meaning of S. 4 of the 
Income-tax Act, but must be treated as a capital 
receipt which is not taxable under the Act. 18 
805^*94® 24. Manohar Lai, J .— 

Though it would be impossible to lay down a 
hard and fast rule that a salami can in a case 
w taxable, which is a question depending on 
the facts and circumstances of each case, the 
wwm* paid before the land is put into use by 
the lessee, and not because of the use of the land 

a capital receipt in the hands of the lessor as 
It Was a capital payment on behalf of the 
™cc. 1940 Pat. 24=18 Pat. 805=1939 P.W. 

N. 73 * = 1939 I.T.R. 536. Income derived 
from forests and fisheries in a permanently 
rettled estate are exempted from liability to 
uicome-tax. 45 M. 518=1922 M. 325. See also 
04 I.C. 31 = 19*4 G. 668; 92 I.C. 338=1925 P. 
3 * 3 * Income, from hats ghasalgi and Jalkar, 
whether included in the assets of permanent 
settlement—If liable to income-tax—Illegal dues 
realised in hats —Income of hats not specifically 
*tientioned at the time of Permanent Settlement 
whether assessable—Onus, on assessee or 
Grown. 6 Pat.L-T. 55 = *925 P* 3 * 3 - Royalty 
^Payment of lump sum—Mining lease—Liabi- 
% to tax, § Pat.L.T. 497=82 I.C. 655=4 P, 


73 - . 1 he income of the royalty of a local mine 

received by us owner, is not an income from 
business but It falls under S. ^ {h) [now S. 6 

(w)J as one derived from other sources 6 P 

L. J 62 = 0 Pat.L.T. 188=60 I.C. 357.' Joint 

family propel ty-Impanible estate-income of. 

1924 P 679-4 P- 73 - Mere constitution of 
t^he partnership between some members of the 
family will not preclude the assessment in cases 
where the partnership is carried on on behalf of 
and for tne benefit of the joint family 

M. L.J. 150=46 M 673=1923 M. 682. Bonts 
shares issued out of accumulated profits as divi- 

dcnd.s to a share-holder are an addition to the 

shareholder s capital and not income taxable by 
the Clown. 3 .Mys.L.J. 65. A club is liable to 
pay income-tax in respect of Its house property 

Subscriptions received from the members ar^e 

not income and therefore not liable to income 
tax under the Act. 61 I.C. 886 =q L too A 
partnership is, for income-tax purposes, not an 
entity known to law, and there is, for this pur" 
pose no distinction between registered and un¬ 
registered firms. 47 M. 660=77 I.C 7,2- 

46 M LJ 68. Licome—Interest not realwed is 
not taxable. i6 L.W. 174=1022 M Anfi 
Where a Nattukottai Chetly carrying on mnnef' 
lending business in British ^ndi^IeLs monet 
m the course of such business, to persons m.t- 
side Brili^sh India on the tavamii system the 
interest due and unpaid at the end of each 
tavanai must be taken into account in assessiS 
him to income-tax, although it was not actually 
received m cash. 1929 M. 675 = 1:7 lu i t c!, 

(F.B.) Interest which became "dufbuf not 
actually realised m cash or by adjustment is not 
liable to tax. 44 M. 65=59 I.C. 482=39 M. 

LJ. 649 (F.B.). Interest does not cease to be 
an income, profits or gain because at the end 
of a certain .yeefied period it is added to the 
capital so that it may bear interest, q p 

45 = 1929 P. 476 (F.B.). When a ^redito; 
executes a mortgage decree and puts tHale 
the mortgaged property in satisfaction of the 
decree and the total sum realised by the sale 
less than the total of principal, interests and 
costs, the amount realised should be tfvl « ^ 
after satisfaction of costs not towards te”pay' 
ment of interest and the balance only to Ye 
credited towards the satisfaction of the^n^ • 
pal. If the creditor has made a 
declaring what portion of the amount reafised 
was interest and what portion was principal and 
has made an appropriation accordingly the 

Income-tax Officer cannot insist on appmpria! 
ting the realisations to interest first q p 
Sec. 4 : Tncome’ and ‘PROFixs’-DisTiNSioN 
BETWEEN -In the vyide sense, ‘income’ wC 
contrasted with ‘capital’ means and includes Yo" 
only incorne m its strict meaning, but aho 
profits and gains. But in the Ttrict seme 
‘income as contrasted, not with ‘eaS! 
but with ‘profit,’ or ‘gains’ means a peS 
cal monetary return comine in anH • 

to the assessee independently, and ^not 
nett proceeds of a business carried on ^ h' 
assessee as defined in S. 2 (4.) j C- 

sense fincomc’ connotes inconfings withFFl 
regard to out-goings. Profits are 1 ^ 

by which the receipts from the trade or & 
ness exceed the expenditure necessar^ for Z' 
purpose of carrying those receipts." n R, “j,- 
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iQ'^4 R. 27 (S.B.) also 37 Bom.L.R. 126 = 
156 I.C. 274=1935 !>• >97 (Assessee paying 
part of profits to third party under a contract 
not exempt); I.L.R. ( 1939 ) All 832 : 1936 P- 
C. 23O—71 M.L.J. 525 (P.C..): G2 I.A. 207 - 
1036 P.C. 143 = 69 M.L.J. 190 (P C.). 

Sale of patent—Price—If ‘income or 
‘capital receipt’—Test. —If a transaction is an 
out-and-out sale of the patent by the patentee 
for a definite fixed price, even though it is not 
payable in lump sum but in instalments, there 
can be no doubt that any sucli instalment 
received duiing the accounting period cannot 
be treated as taxable ‘income’, but is a ‘capital 
receipt’ and as such exempt from assessment* If, 
on the other hand, it is merely a ‘working license’ 
granted for an annual payment, it is clearly 
‘income* and as such is taxable. 1937 Lah. 880. 
If the assessee has been carrying on the business 
of acquiring and selling of patents as a regular 
trade, the price received by him by the sale of 
any particular patent would be income within 
the meaning of the Income-tax Act and assess¬ 
able as such. In that event, the case would be 
similar to that of a speculator in immovable 
properties, who purchases and sells such pro¬ 
perties as a regular trade. The profit made by 
him in any iran.saction would clearly be his 
taxable income. But this would not be so if a 
person who had inherited immovable property 
or had acquired it as an investment, subse¬ 
quently sold it at a profit. 1937 Lah. 880. If 
a transaction is a working license for a number 
of years in which no fixed sum is to be paid to 
patentee but he is to receive a royalty on a 
percentage basis on the net profits made by the 
grantee, ihc amount of the royalty so received 
would clearly be assessable in the hands of the 

grantors. >937 Lah. 880. 

“Source.” —The source of the income must 
be considered in its proximate rather than in 
its ultimate significance. 13 R. 336=1934 P. 
178 (F.B.) {{^cr Beasley, C. J. and Bardswelly 

J.y Cornish, J., dissenting):—The rentals deriv¬ 
ed from properties taken over in discharge of 
debts in the course of foreign money-lending 
business and treated as assets of that business 
can be assessed as part of the profits of that 
business when remitted to British India under 
S. 4 (2) of the Act. 1933 M.W.N. 1362 = 65 

M. L.J. 849 (F.B.). 

Sec. 4 ( 1 ).—1935 B. 423. Where an 
agency is not for fixed period, compensation 
received by the company as agents of a busi¬ 
ness concern for determination of the agency^ 
such compensation not being commission in 
lieu of noti( e docs not lose its character of 
capitalised value of future annual taxable in¬ 
come, merely by reason of the fact that it is 
described as commission for the year of receipt. 
The measure of such compensation is no test 
of its character as capital or income, whether 
such payment is enforceable ns a claim for 
damages is immaterial. Also it docs not become 
an ex gralia payment merely because the prin¬ 
cipal has been generous, 58 C. ii53“-35C.W. 

N, 361 = 1931 C. 676. Goods sold by agent in 
Europe and money forwarded to India through 
bank—Agent getting a part of the proceeds by 
compromise between him and principal in 



tS.4 


Kabul—Agent is liable lo pay tax on such 
amount. 102 I.C. 298= 1927 L. 512. Com¬ 
mission earned by a person in British India for 
services rendered in British India as an 
employee there, but actually received by him in 
the United Kingdom, while on leave, accrues 
or arises within British India within the 
meaning of S. 4(1) of the Income-tax Act, 
when by the terms of his agreement he is re¬ 
quired to serve his employers only in British 
India. The words “accruing and arising” in 
.S. 4 (i) are very wide and mean something 
different from “being received”. I.L.R. (1937) 

2 Cal. 327 = 41 C.W.N. 823. See n/jo 1939A. 
L.J. 631 = 1939 Alb 593=TL.R. (1939) All. 
B32; 1939 I.T.R. 160. Railway Company- 
Receipt of guaranteed interc M on capital in 
England from Secretary of State for India— 
Amount subsequently recouped out of profits of 
company in India—Interest received is assess- 
ab'e to Indian Incon c-tax. I.L.R, (1940)- 
Mad. 889 = 52 L.W. 208=1940 Mad. 598=^ 
(1940) 2 M.L.J, iio{S.B.). 

See. 4 ( 1 ) and ( 2 ).— (See abo notes under 
Ss. 3 and 42). S. 4 (2) is for the purpose of 
ascertaining the profits of a partner and got 
from the business carried on outdic British 
India and when such profits come into British 
India, that will be taken into consideration in 
assessing him. If a firm receives such 
from another firm, it is the firm that should be 
taxed. 31 L.W. 215=122 I.C. 349=>930 M. 
119 (S.B.L See also 54 A. 223 = 1932 A. 151; 
5q' C. 1226=36 C.W.N. 563=1932 C. 626. 

What the Income-tax Act charges with tax is- 
income and nothing but income, whether that, 
income accrues or arises or is received in 
British India or is deemed so to arise or accrue 
or be received bv reason of being broug t in 0 
British India. But if income arising or accru- 
ing without British India is spent or othcrwie 
so dealt with that it ceases to be^ income mstw 
of being brought into British India, 1 w 
chargeable under the Act merely . 

thing upon \vhlch it has been expended or in 0 

which it has been turned is subsequen^ 
brought into British India. It is no 
of course, in order to attract the ^ • j- 

income received abroad be ^ 

India in the exact form in which 1 1;^ 

received. Where the interest on 
bonds belonging to the assessee jp 

ing on businks in British India was payaWe m 

EiVgland and was in fact received y 

of the company and expended on . P u 

of certain mill stores and * uurpoM 

later on sent to India and used for JJl.pdgd 

of the business of the company sterling- 

that the machinery bought with . . 
equivalent of the interest on the se 
their arrival in British India, 
much of foreign income being , 

British India but it was overruled ana 
the income on the securities were 
be taxed under S. 4 (2) of the 

ii5-=LL.R. (1940) 7 ml. 1 . 137 - 

C.L.J. 156-1940 P C'- thilutetanw 

(P.C.). The Court must ‘.fjone, thO 

of the transaction and when ...ij he 

proper conclusion to 

there was here a rcnUvtancc.Oi P 
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test is from where did the money for the remit- 
ance come. (1940) 2 M.L.J. 217 (S. B.). 
Krishnaswami Iyengar^ J. —It would not be neces¬ 
sary that the assessee should receive the profits 

in the exact form in which thev were made, but 

# 

he must receive them in British India substantial¬ 
ly as profits. The mere existence of an over¬ 
draft cannot save foreign income from liability 
to taxation, as money paid out of the overdraft 
and remitted to British India is not necessarily 
the money of the lender, and may be that of the 
recipient. There is no abstract rule of law to 
be applied generally to cases of this kind. The 
question in each case is what is the correct 
inference to be drawm; and the Court is entitled 
to get behind appearances in order to discover 
the truth. I.L.R. (1940) Mad. 715 = 22 L.W. 
108=1940 Mad. 593 = (i94o) 2 M.L.J. 217 (S. 
B.). See also 1940 I.T.R. 474; Ibid. 432; Ibid 
297; 1940 Mad. 4 i6=(i94o) i M.L.J. 543. A 
person in British India carrying on business 
there and controlling transactions abroad in the 
course of such business is not by these mere 
facts liable to tax on the profits of such transac¬ 
tions, If such profits have not been received in 
or brought into British India it becomes neces¬ 
sary to consider on the facts of the case where 
they accrued or arose. It cannot be said that 
the place of formation of the contract prevails 
against everything else. In some circumstances 
it may be so, but other matters—acts done 
under the contract lor example— cannot be 
ruled Out a priori. Where the contract 
is neither framed nor carried out in 
British India, the profits cannot be said to 
have accrued or arisen in British India. I.L. 
R* (^938) ^oin. 752=40 Bom.L R. 916= 
48 L.W. 204=42 C.W.N. 1070=67 
C.L.J. 554=-1938 P.C. 232 (P.G.). If there 
are profits in an assessee’s foreign business 
sufficient to cover remittances to British India 
during the year of assessment, the presumption 
is that the remittances were from profits, and not 
from capital, and the onus of showing that they 
w re from capital and not from profits lies upon 
the assessee, as also the onus of showing that 
they were profits earned more than three years 
before the date of the remittances. Where it is 
.shown that the foreign business as a debtor is 
unable to pay the foreign business s debt and 
the assessee takes the debtor^s land in British 
India in satisfaction of his claim against his 
debt, the land so taken in British India is not 
taxable as foreign profits under S. 4 (2) of the 
Indian Income-Tax Act. 1930 M. 457=58 M. 
L.J. 602 (F.B.). SeeaUo 1932 M. 573=63 M.L.J. 
227 (F.B.). See also 1940 Mad. 416=51 L.W. 
362 = {i940) I M.L.J. 543 - The presumption 
that where- money is remitted from a business 
abroad where profits have been made the re¬ 
mittance is a remittance out of profits is rebut¬ 
table. Where a partner receives moneys from 
the. general account of the firm before profits are 
ascertained, the moneys so received cannot be 
treated as profits received and cannot be taxed, 
because profits may never accrue and he may 
have to refund moneys overdrawn. 1939 LT.R. 
40. The assessees who were partners in a money 
lending firm in foreign territory carried on the 
same kind of business in British India. The 
foreign firm was compelled to take oyer in 


satisfaction of debts due to it immovable pro¬ 
perties which had been mortgaged as security 
for the debts. The value of these properlie S 
were treated as representing in part the retup 
of capital and in part profits. The assessees in 
the year of account remitted to British India 
certain amounts and they contended that the 
profits represented by immovable properties 
were not capable of remittance, and so the re¬ 
mittances should not be taxed as profits. Held, 
that the withdrawals from the foreign firm and 
remittances to British India must be treated as 
withdrawals of profits. I.L.R. (i 939 ) Mad. 

480=48 L.W. 957=1939 Mad. 78 = (i 939 ) ^ 

M.L.J. 43 (F.B.). Receipt of profits by assessee 
in British India—What amounts to—Loan out 
of foreign profits to person residing in British 
India—If receipt of profits in British India not 
taxable. 1939 I.T.R. 160. It is enough for the 
purpose of liability to assessment if the profits of 
a business carried on by the assessee are re¬ 
ceived in British India and the place where the 
business is carried on is not material. The 
Pondicherry Railway Company worked the raiU 
way in the French Territory, but they had an 
office at Trichinopoly in British India where 
the agent received the gross proceeds of the line 
from that place; the agent transmitted the net 
profits to the London Office. HeXd, the income 
in question was “received” in British India and 
liable to be assessed to income-tax, 58 I.A. 
239=54 M. 691=61 M.L.J. 251 (P.C.), Divi¬ 
dends received outside British India from 
sterling companies registered and with their 
share register in the United Kingdom but 
satisfying the definition of a company in S. 2 (6) 
of the Act and assessed to income-tax in British 
India are not to be taken into account as part 
of the total income of the assessee for the pur¬ 
poses of the income-tax assessment. 55 B. 734 
=33 Bom.L.R. 776=1931 B. 420; 58 M.L.J. 
581. The assessees were a company with their 
registered office in Calcutta. Their income, 
profits and gains were derived from the sale of 
tea grown and manufactured on a tea estate in 
an Indian State and then sent to Calcutta and 
sold there. Held, that sub-S. (2) of S. 4 of the 
Act contemplates a case where income, profits 
and gains have assumed their form as such out¬ 
side British India and are thereafter received in 
or brought into British India, that in the cir¬ 
cumstances of this case, no income, profits or 
gains arose or accrued until the manufactured 
tea was sold in Calcutta which was, therefore, 
the place where the income, profits and gains 
arose and accrued within the meaning of S. 4 
(i) and that accordingly S. 4 (2) «and the 
provisos thereto had no application to the case. 
I.L.R. (1937) 2 Cal. 201. See also (1937) 2 M. 
L.J. 310. In the case of coffee the processes 
subsequent to the picking of the seed are not 
treated as in the nature of manufacture, as in 
the case of tea, but are regarded only as process 
“ordinarily employed by the cultivator to 
render the produce fit to be taken to the 
market’* within the meaning of S. 2 (i) {b) («). 
46 L.W. 247-1937 Mad. 745 =(* 937 ) 2 M.L.J*. 
310 (S.B.). The assessee was the owner of and 
w'orked coffee estates in the Mysore Slate out¬ 
side British India, maintaining an office on the 
estates for the supervision of the labour which 
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he employed in respect of them. At a place 
within British India he recrailed most of the 
labour and purchased nuirterials and equip¬ 
ment which he had sent from there to the 
estate. The crops were brought to the place 
within British India in tlieir raw state, and he 
had the raw cofTee cured for payment within 
British India where also he sold through his 
agents and realised and retained the procecvls. 
He kept a separate stafi in British India for the 
operations which he conducted there. All the 
operations connected with the cultivation of the 
coffee plants and the collection, transport and 
sale of produce were controlled from within 
British India and the accounts were incorporat¬ 
ed in a consolidated prolit and loss account 
kept in British India. I'iic assessec contested an 
assessment made upon him on an income which 
was computed as ins profits from tlie said busi¬ 
ness of growing, curing and selling coffee for 
profit. He\d, that the asscssee was carrying on 
)a “business” within the meaning of Ss. u (4 
and 10 of the Act inasmuch as the profit which 
he derived from his land was derived from the 
business. It was impossible to regard the green 
coffee itself as income within the moaning of 
the Act, or arbitrarily to divide into two parts 
the business operations which must be regarded 
as a whole. Hdd further, that assuming that 
the asscssee’s income had accrued without British 
India and the second proviso to S. 4 (2) was 
applicable, the assessee must in any case be 
held liable to tax under S. 4 (i), by reason of 
the fact that the income was received by him 
originally, and as income in British India and 
that no part of the income in question was 
exempt from taxation by virtue of the second 
proviso to S. 4 (2) of the Act. (69 M.L.J. 474 
= L.R. 62 I.A. 215=14 Pal. 623 (P.C.) (Dist.) 
66 I.A. 23=41 Boin.L.R. 157 = 43 C.W.N. 225 
= 68 G.L.J. 581=49 L.W. 1 — 1939 P.C. 1 = 
(*939) * M.L.J. 45 (P.C.). Income arising in 
British India—Mercantile basis of accountancy 
—Amount shown as interest in accounts— 
Liability to income-tax—Actual receipt of 
amount if necessary—Assessec adopting mer¬ 
cantile basis of accountancy—Income-tax on 
cash basis—Plea of, by assessee— Right af. 50 
M. 765=1927 M. 641 = 53 M.L.J. 379 (I'.lC). 
“Person resident in British India”—Meaning of 
—Date to be considered. 29 L.W. 6[=a929M. 
35. Bank in British India—Branches in Ca*-hin 
and Travancore—Profits or gains—“Received ..r 
brought in”—What amounts to. See 49 M. qio. 
Profits received in British India—Foreign busi¬ 
ness haring two funds—One alone being taxed 
—Remittance to British India—Presumption* 
36 L.W. 873 = 63 M.L.J. 796 (F.B.) Business 
outside British India—Profits earned, more 

than three years before the year of assessment 
and profits earned within that period—Re¬ 
mittance of amount to British India—Presump¬ 
tion whether remittance made from earlier 
profits. 50 M. 853=1927 M 772 = 53 M.L.J. 
416 (F.B.), See also 54 L.W 101 = 1941 Mad. 
^77 = (*941) 2 M.L.J. 172 S.B.)—(Foreign 

profits—Time of receipt in British India); 
(1940) 2 M.L.J. 217 Remittances of foreign 
income to British India—Te?t to find out 
whether remittance is of profits or capital). The 


presumption that a remittance made bv a 
toreign business is a remittance from out of the 
^ofits oi the foreign business, is rebuttable 
Where the assessee purchases timber in Burma 
coriverts it into a saleable commodity in Burma 
and then consigns it to India to be sold, all ex¬ 
penditure incurred up to the stage the' timber 
reaches the sales depots in India must be re¬ 
garded as a capital expenditure of the Burma 
business and therefore to the extent of the cosU 
of production of tlie timber consigned to India 
all remittances from India must be regarded as 
remittances of working capital and not remit¬ 
tances of profits. 197 I.C. 42 = 1941 R. 274. S. 
B.). See also 194 I.C. 733 ^(i 94 o) 2 M.L.J. 217 
(S.B.). Where money or something equivalent 
to money, that is something which can forth¬ 
with be used as an ascertained sum of money is 
remitted to British India from a foreign country 
where a firm docs business and profits are avail¬ 
able in that country, the onus lies upon the 
person denying that the remittance is of profits 
to prove lus case, but no such presumption 
arises that stock in trade brought into India by a 
firm whose normal business is investing in a 
commodity, importing it and selling it, is profit 
1937 Lab. 884. 

In deciding whether sums which are brought 
in from a business abroad are income, profis, 
or gains, the Income-tax officer must have regard 
to the business as a whole where an assessee 
carries two money-lending businesses outside 
British India in close proximity, both being his 
sole businesses having, current transactions and 
controlled by him, and where one of the two 
businesses has suffered loss and the other has 
profits, and the asscssee has received remit¬ 
tances from both, in determining whether the 
remittances so received are his income, profits 
and gains under S. 4 (2) the results of both the 
businesses should be considered together, and 
the assessee is entitled to set off his loss in one 
business against the profits of the other to 
arrive at the resultant profit available for remit¬ 
tance to be taxed. 48 L.W. 899 (S.B.). Resident 
in British India—Company or partnership having 
several places of business within and outside Bn 
tish India—When can be said to have several 
residences. 50 M. 847=1927 M. 732 = 53 
L.J. 249 (F.B.). See also 58 C. 999 “ *34 
937=1931 C. 727. On dissolution of a part¬ 
nership an outgoing partner has the right to 
receive, not, as in the case of a shareholder m 
winding up a company, only a share of the 
assets : but to receive payment of his profits, 
which were his before dissolution and do not 
cease to be his on dissolution. The amount^ 
interest on capital which he receives is recciyed 
by him as payment of profits and not as *^P*j^* 
and as such is assessable to income-tax. (67 M* 
L.J. 401 = 1934 M. 633, Reversed.) 

203 = 58 M. 881 = 1935 P.C. 117=69 M.L.J. 
187 (P.C.). Limited Company in Bombay 

having income in London—Investment of suen 
income in purchase of stores and machinery m 
England—Such stores and machinery sent to 
India but not for sale. Heldy that the income 
received in London was capitalised by the pur¬ 
chase of machinery and stores, and the 
sees were not therefore liable under S. 4 wWj 
pay income-tax on the stores and machinci| 
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{a) are received or are deemed to be received in British India in such 
year by or on behalf of such person, or 

(A) if such person is resident in British India during such year,_ 

(i) accrue or arise or are deemed to accrue or arise to him in British India 
during such year, or 

_(ii) accrue or arise to him without British India during such year, or 


NOTES. 

which represented the income received by them 
in London. I.L.R. (1938) Bom. 171=40 Bom. 
L.R. 171 = 1938 Bom. 207. Where in discharge 
of certain debts due in respect of a foreign 
business, a British Indian decree is assigned in 
British India. Held, that the transaction amounts 
to remittance in British India of money or 
money’s worth even though no money was 
actually realised in respect of the assigned 
decree. 46 L.W, 908=1938 Mad. 52 = (1938) 
I M.L.J. 14 (F.B.). 

Sec. 4 (1) and 13. —Where an assessee 
having his head office in British India with 
branches in British India and Native States 
contended that the sums credited to the capital 
account of the head office in the books of the 
branches in the Native States, but for which 
there were no corresponding entries in the 
head office account, could not be said to have 
accrued or received in British India so as to 
make him liable to tax in respect of such sums 
and where the assessee had kept his accounts 
according to the mercantile system, and had in 
the prior years treated similar sums as profits of 
the firm it was held that the profits in question 
though they did not actually arise or accrue in 
British India and were not physically transfer¬ 
red to, or received in British India, such profits, 
however, must be deemed by reason of S. 13 
of the Act to have arisen or accrued in British 
India. Further as the assessee had in past 
years treated such profits as having been recei¬ 
ved in British India and his accounts on that 
basis had always been accepted by the taxing 
authorities, by reason of S. 13 of the Act the 
assessees could not now seek suddenly to change 
their method of accounting. 193 ^ A.L.J. 1015 

=I.L.R. 1938 A. 1004=1939 A. 7- 

Sec. 4 (3) (i) and (ii): Property held in 
Trust, what amounts to. See 105 I.C. 155. 
SeeaUo^^ M. 833=1926 M. 949 = 51 M.L.J. 
123. For the purposes of construing the words 
“religious or charitable purposes” in the Income- 
tax Act it is quite unnecessary to investigate 
the meaning of the words in the particular 
system of jurisprudence that may be followed 
by the assessee. The proper rule is in the case 
of such a general Act to construe it according 
to the jurisprudence of the country wherein it 

was drafted. (1892 A.C. 53 L O"-) ' 3 ^ 

I.C. 689=1931 L. 578 (F-B-)* The words 

“religious and charitable purposes” m the 
Income-tax Act are to be judged not by the 
personal law of the assessees, but according to 
the general principles of construction applying 
to statutes. 165 LG. 32=1936 P. 532. The 
word “charitable” in the Income-tax Act has 
a technical significance other than the meaning 
which it bears in common parlance. Eve^ 
institution whose object is to benefit the public 
or a section of the public is not necessarily 
“charitable.” Before an institution can he held 

C.C.\f.-365 


to be “charitable”, there must be an element 
of altruism ; that is to say, the beneficiaries must 
not be able to claim the benefit. This condition 
is wanting m the case of a mutual association, 
like the Chamber of Commerce, whose ostensi¬ 
ble object IS to provide facilities of trade and 
to improve business and whose whole idea is 
that the particular members composing it should 
be benefited. Such an association, therefore, 
is not a charitable institution” within the 
meaning of S. 4 (3) {H) of the Act and is not 

'936 A.L.J. 1085= 
1930. A. 764. An object of “general public utility” 
within the meaning of the proviso to S. 4. 4 ) 

of the Income-tax Act is an object of public 
utility which IS available to the general public 
as distinct from any section of the public • in 
other words the object in question should not be 
to benefit work of public utility confined to a 
section of the public, U, those interested in 

'227=A.I.R. 1939 B. 
45. Whether a particular object or purpose 

IS of general public utility so as to ^ be 
a charitable purpose is not to be decided 
by what the testator or settlor considered 
to be beneficial to the public. The 
Liourt has a responsibility in coming to a finding 
on the point, and there is nothing in the 
Income-tax Act to discharge the Court of its 
responsibility. Where a newspaper is started 
with the object of supplying the province with 
an organ of educated public opinion, it should 

prtma facie be held to be an object of general 

is not outside 

the ambit of the exemption clause S. 4 M 

w I-A- 24 '=43 

C-W. N. 1065=1939 P. C. 2o8=(t939, 2 M 

L.J. 444 (P.C.). Where a Mussalman executed 
a wakfnama and directed that the property 
should be in his possession as manager and that 
he could spend the income according to his 
wishes for the maintenance of himself and his 
family and also for religious or charitable pur¬ 
poses and the deed further conferred a sirnilar 
right on his heirs : ^ Held, that the property 
cannot be said to be in trust wholly for reli^^ious 
or charitable purposes and the income ""was 
^sessable to income-tax while it was spent whol¬ 
ly for the maintenance of the assessee and his 
children. 132 I.C. 689=1931 L. 578 (F B) 
The expression “charitable purposes” in S 4 (9) 
(t) must be construed strictly and can only be 
applied to a public charity. There is no such 
thing as^ a private charitable trust. There may 
be a private trust for religious purposes and 
therefore S. 4 (3) was amended in 1939 in order 
to put beyond all doubt the intention of the 
Legislature not to exempt even private trusts for 
religious purposes. Consequently, the exemption 

‘"f u- t applies to a trust the object 

of which ,s public utility. A provision in a v^aH 

deed for the maintenance, education marriaee 
funeral and other necessities of the poor and 
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(iii) having accrued or arisen to him without British India before th 
beginning ol' such year and after the ist day of April, iqoo, are brought inm 
received in British India by him during such year; or ® 

(c) if such person is not resident in British India during such year accrue 
or arise or are deemed to accrue or arise to him in British India during such year • 
Provided that there shall not be included in any assessment for the year 
ending on the 31st day of March, 1940, both the amount of the income, profits and 
gams referred to in sub-clause (it) of clause (b) and the amount of the income profits 

and gains referred to in sub-clause (in) of clause {b) but only the greater of these 
two amounts : 


Provided further that, in the case of a person not ordinarily resident in British 
India, income, profits and gains which accrue or arise to him without Btirish India 
shall not be so included unless they are derived from a bsuiness controlled in or a 
profession or vocation set up in India or unless they are brought into or received 
in British India by him during such year : 

Provided further that if in any year the amount of income accruing or arising 
without British India exceeds the amount brought into British India in that year, 
there shall not be included in the assessment of the income of that year so much 
of such excess as does not exceed four thousand five hundred rupees. 

Explanation i.—Income, profits and gains accruing or arising without British 
India shall not be deemed to be received in or brought into British India within 
the meaning of this sub-section by reason only of the fact that they are taken into 
account in a balance sheet prepared in British India. 

Explanation 2.—Income which would be chargeable under the head ‘ Salaries ’ 
if payable in British India and not being pension payable without India shall be 
deemed to accrue or arise in British India wherever paid if it is earned in British 
India. 

Explanation 3.—A dividend paid without British India shall be deemed to 
be income accruing and arising in British India to the extent to which it has been 
paid out of profits subjected to income-tax in British India. 

(2) For the purposes of sub-section (i), where a husband is not resident in 
British India, remittances received by his wife resident in British India out of any 
part of his income which is not included in his total income shall be deemed to be 
income accruing in British India to the wife.] ; 


NOTES. 

needy among the descendants of the wakf in the 
male line cannot be said to constitute a trust for 
general public utility. The trust being clearly 
of a private nature, the income allotted under 
the wakf deed for the purposes mentioned therein 
which remains unspent for want of benefici¬ 
aries is assessable in the hands of the mtitwali. 
I.L.R. (1941) Mad. 8b2-54 L.VV. 167=1941 
Mad. 535-^(1940 2 M.L.J. 148 (S.B.). What 
an asscssee has to establish, if he is to avoid 
liability to income-tax under S. 4 (3) (i) is that 
the income assessed is derived from property 
held under trust or other legal obligation for 
religious or charitable purposes. If the purpose 
of an association is charitable, such as the relief 
of the poor, it is nonetheless charitable because 
some* political body may consider that it afibrds 
the best method of relieving the poor and may 
therefore adopt tlic scheme. I he fact that it is 
intended to advance the purposes of a political 
party does not make it a purpose which is not 
charitable. But unless at the time when the 
profits were made, the assessec (Association), 
was under a legal obligation to devote the pro- 
]i(s, to a chraitablc purpose the fact that in 


practice the profits have been devoted to chari¬ 
table purposes would not create a legal obliga¬ 
tion or trust. If the association is not bound to 
devote its profits to charitable purposes, and the 
members arc free to apply the profits to any 
purposes they chose, it cannot be held that the 
property is held under trust or other legal obli¬ 
gation for charitable purposes, and S. 4 (3) (i) 
cannot apply so as to exempt the profits from 
tax. 43 Bom. L. R. 742=1941 Bom. 374. 
“Charitable purposes” in S. 4 (3) of the 
Income-tax Act would include relief of the poor, 
education, medical relief and the advancement 
of any other object of general public uttility. 
Trusts for the benefit of the inhabitants of a 
particular locality are regarded as charitable, 
but trusts for the benefit of a particular political 
party or for the advancement of particular 
political purposes opinions arc not regarded as 
charitable. A gift for such purposes as a parti¬ 
cular individual or individuals may consiacr to 
be charitable is not a good charitable purpose 
although a gift for such charitable purposes as 
the managing committee of a trust may think fit 
would be good, because the committee would 
be bound to keep within the ambit of charity 
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(. 3 ) /[Any income, profits or gains falling within the following classes shall 
not be included in the total income of the person receiving them] • 

derived from property held under trust or other legal ohii 
ption wholly for religious or charitable purposes, and in the case of property so 

heM in part only for such purposes, the income applied, or finally set apart for 
application, thereto. ^ ^ ^ 

'[ {[a) Any income derived from bsuiness carried on on behalf of a religious 
or charitable institution when the income is applied solely to the purposes of the 

(а) the business is carried on in the course of the carrying out of a nWru,.,, 

purpose of the institution, or pumary 

( б ) the work in connection with the business is mainly carried on by bene 

liciaries of the institution] : " ^enc 

(ii) Any income of a religious or charitable institution derived from voIu„i,„ 
contributions and applicable solely to religious or charitable purposes 

(ui) The income of local authorities =>[except income from a trade or business 
carried on by the authority so far as that income is not income arising from the 
supply of a commodity or service within its own jurisdictional area ] ^ ^ 

^ (w) Interest on securities which are held by, or are the oronertv of 
Provident Fund to wh ich the Provident Funds Act, ^[1925], applies 

The 


LEG. REF. 

^ Substituted for “ This Act shall not apply to 
the following classes of income ” by S. 4 of Act 
VII of 1939. 

^ Inserted by Act VII of 1939. 

® Added by S. 4 of Act VII of 1939. 

^ Substituted for “ 1897,” by Act VII of 1939. 

® The words “ or any Provident Insurance 

NOTES. 

and if they go beyond the legal boundary, they 
can be controlled by the Court. The objects 
of a trust created by a deed were (i) the 
advancement of any purpose which might in the 
uncontrolled opinion of the managing committee 
be national or of national importance for the 
inhabitants of British India by any means 
which in the like opinion of the managing 
committee be constitutional ; {2) the political 
advancement of India having for its goal the 
acquisition of complete autonomy or “swarajya** 
to be attained by all constitutional agitation 
and means; (3) the diffusion of political ecluca- 
tion and knowledge as to the political affairs of 
India and propaganda work both in India as 
well as in any part of the world outside India 
having for its aim the acquisition of complete 
national autonomy or “swarajya” as aforesaid; 
(4) .any object which may conduce to any of 
the aforesaid objects. Ndc/, (i) that the ob¬ 
jects specified in the four clauses were clearly 
distributive and since the whole of the trust 
fund could be applied for any one or more o 
the objecis specified, the trust could not be 
regarded as charitable if any of those objects 
did not fall within the term “charily ; (2) 
that clauses (i) and (2) went too far, and the 
gift was for a political purpose; (3) that the 
trust for a national or political purpose could 
not be regarded as charitable so as to fall with¬ 
in the purview of S. 4 ( 3 ) the Income-tax 

Act; (4) that the case fell within the first 
proviso to S. 41 (0 of the Income-tax Act and 
the maximum rate of income-tax was leviable. 
Although it was rather hard on the trust, that 
was not a matter with which they could deal. 

43 Bom. L. R. 1027 - A. I. R. 19426- 61. 


word “wholly” in S /'o\ 

must be read in its ordinary acceSLion 
and IS in this respect closely akin 
to the word “solely”. The worH 
not mean “mainly”. 105 I C 

fes^onal income dedicated to educational ob/ec°s’ 
—No exemption from income-tax. 4 R JpI 

19^7 R. 95 (F.B.). Where a fund aUeged^to be 
for charitable purposes is found cLpletelv 
vvithtn assessees volition no deduction can be 

-No trust "deed-Offic/r [omma/dinglp TaT 

mg on stud fund given discretion in disbmse 
ment-Money spent for non-charitable pur/o L 
-Fund, not exempt from income-tax. I C 
141 = 1936 L. 602. Where a temple has a^hare 
in a partnership the income derived from the 
partnership cannot be said to be inrom^ ^ ^ 

from property held under tru° t'0"^" igtror 
charitable^ purpose and hence is not exemm 
from taxation. 47 A. 68=22 A.L.J. 9.2=.^ 

A. 115 . Where an assessee carries on ^ 

at p aces within and without British Indk and 
remittances are made from the place I,, . 
British India and into British Indt and spem 
on chantable and religious institutions by^the 
assessee, the moneys, remitted are liable to 
^sessment to mcorae-tax unless it is shown that 
they were impressed with a trust before they left 
the foreign places for British India The ml 
fact that they were allotted to a trust after ^ 
receipt in British India is not sufficient to secure 
exemption from liability to assessment 
35=54 M.L.J 226 (F.B.). Wher? the p/openC 

IS vested m the head of a community under 
deeds of trust, but the trust prooertv k i- 

cable to purposes, many of which are nefthe^ 
religtous nor chantable, and it is not sng/e ted 
that any part of the property is set aside fr anv 
charitable or religious purposes, so that it can be 
identified as appropriated exclusively for ? u 
purposes, then the income of the whole of 
property is assessable to income-tax 
260=59 m l J 905 = .930 P.C. 226 (P 
Sec. 4 ( 3 ) (iv).—Under S, 4. rQ)r\ 

he Act, the accumulated balance at the cred^f 
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(ZJZ) Any special allowance, benefit or perquisite specifically granted to 
meet expenses wholly and necessarily incurred in the performance of the duties 
of an office or employment of profit, 

{vii) Any receipts not being receipts arising from business or the exercise 
of a profession, vocation or occupation, which are of a casual and non-recurring 
nature, or are not by way of addition to the remuneration of an employee. ° 



LEG. REF. 

Society to which the Provident Insurance 
Societies Act, 1912, is, or but for an exemption 
under that Act would be applicable ” omitted 

by S. 4 of Act XI of 1924. 

1 Omitted by S. 4 of Act VII of 1939. 

NOTES. 

of a subscriber to a Provident Fund to which the 
Provident Funds Act of 1897 applies is exempt 
from income-tax. That Act wa.s repealed and 
partially re-enacted by the Provident Funds 
Act, 1925, and it applies [Cl. (2) of S. a] to any 
Government Provident Fund “constituted by the 
authority of Government for any, class of its 
employees”. The officers of the Court of Wards 
fall within the class of Government employees 
and the accumulated balance at the credit of 
the manager of the Court of Wards in the 
Bcttiah Raj Estate to the Provident Fund is 
exempted from taxation. 10 P. 3 * 5 “ * 93 ^ 1 ** 

^^Sec. 4 ( 3 ) (v).—The word “injuries’* in 
Cl. (v) denotes personal injuries and no other. 
1932 M. 424=62 M.L.J. 656 (F.B.). [This clause 

was omitted by Act VII of 1939]. 

Cl. ( 3 ) (v) (vii ).—Government 

servant who was compulsorily retired receiving com¬ 
pensation amount is liable to be assessed as for 
receipt of salary under S. 6. 1932 M. 424=62 

M.L.J. 656 (F.B.). A capital sum received by 
the manager of the Court of Wards in commuta¬ 
tion of the whole of his pension falls within S. 4 
'3) exempt from taxation. That 

paragraph makes no distinction between pen¬ 
sions which may be demanded as of legal right 
and those which arc granted voluntarily and 
between those payable by Government and those 
payable by any private body or individual. In 
deciding if the payment is pension or a gratuity, 
the Court has to look into the real nature of 
transaction and the fact that it is called by one 
name in the Government letter is not conclu¬ 
sive. But the amount is not exempt under S, 4 
(3) (t)ii) as such payment must be considered to 
have‘arisen from* his occupation. (56 C. 211, 

Foil.) 10 P. 3 * 5 ** 93 * P- 45 *- *2 R- 

477= 152 LG. 989= *934 R- 377 (S.B.). Officer s 
The allotments made to the fund in the name of 
an officer of the company were not in the 
nature of salary for current services, but were 
merely the measure of a sum which tlic company 
volunteered to pay to him on the termination 
of his service, and that this sum when paid was 
not “income” and therefore not taxable. Held 
also, that the amount received was just as much 
a capital receipt in the hands of an employee 


as would be the payment of a lump sum from a 
provident fund on the cmyloyce’s retirement. 
The latter would, apart from the specific cxempl 
tion in S. 4 (3) (i;) of the Income-tax Act, be 
by its nature, capital and not income, [affirm. 
*935 Mad. 953 = ^9 M.L.J. 611 (S. B.) 1932 
P. C. 138, Rcl. on.] 64 I. A. 323^=39 Bom.L.R« 
1050=66 C.L.J. 36=4! C.W.N. 1157=46 L.W. 
214=1937 P. C. 261 (P. C.). Where the main¬ 
tenance allowance received by a junior 
member of a Hindu family possessed of an 
impartible raj, is not received by him as a 
member of an undivided Hindu family, his 
source is not the original source through which 
the estate received the money and his immediate 
source is the bounty or gift by the estate, in 
which case it cannot be considered to be agri¬ 
cultural income and cannot be exempt from 
income-tax under S. 4 (3) (viii). 149 I.C. 306 
= *934 A. 818. S. 4(3), Cl. (pit) can only 
apply when the receipt is not by way of addition 
to the remuneration of the employee. 42 L.W. 
812=1935 M. 953 = 69 M.L.J. 611 (S.B.). The 
principle of sub-cl. (vii) is that it is only income 
from business carried on with the object of pro¬ 
ducing a definite return that is taxable. Any¬ 
thing in the nature of a windfall is excluded. 59 
LA. 206 = 59 *343= *932 P.C, 138=63 M.L. 

J. 124 (P.C.). A mere speculation, notin the 
nature of trade, cannot, by any process of rea¬ 
soning, be regarded as an adventure in the 
nature of trade. Whether a particular transac¬ 
tion of purchase of a commodity with a view to 
selling at a profit is called a speculation or 
whether it is called adventure, is of no account; 
the dividing Unc between asscssability and ex¬ 
emption depends on whether what is done is 
done in the nature of trade or not. It is errt^ 
ncous to hold that if an investment is safe wd is 
a lock-up investment made without the inten¬ 
tion of resale being in the forefront of the 
investor’s mind, then it may be regarded ^ *** 
accretion of capital and non-asscssabic, but that 
the instant speculation comes in, it is an advtm- 
turc in the nature of trade. The fact that the 
asscssec employs a business man whether her 
husband or a stranger to purchase the commo¬ 
dity and later to sell it, falls short of making htt 
an adventurer in trade, when the transaction is 
an isolated transaction. In order to consUtuU 
an isolated transaction an adventure in tht 
nature of trade, there must be some activity of a 
trading nature between the purchase and the 
sale, undertaken in order to make the property 
marketable, i*e., to put it into a saleable state w 

to attract purchasers. 1939 Rang.L.R. 757 ^ 
184 LG. 497= 1939 Rang. 337. Profits made by 
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money-lender out of exchange fluctuations— 
If assessable. 45 M.L.J. 707-= 19124 M. 208. 
No general rule can be laid down in cases 
where a money-lending business takes pro¬ 
perty in satisfaction of the debts due and 
sells them. But where, as a matter of 
fact, in a money-lending business, profits 
are generally got by taking lands in satisfaction 
of the debts due and selling them for profits 
later on, such profits must no doubt be con¬ 
sidered as derived from such business and can¬ 
not escape taxation by saying that the profits 
have nothing to do with the business of the 
firm which was merely money-lending. 31 L. 
W. 215=1930 M. 119 (S.B.). The mortgagee 
who carried a money-lending business advanced 
a loan and the transaction was embodied in 
indentures. One of these was described as a 
aarpeshgi lease with usufructuary mortgage. 
‘ The mortgagee lessee was to be in possession 
of the properties, and, in his relation to the 
cultivators of the soil he stood in the position 
of landlord, dealing directly with them and 
collecting the rents. He had moreover to pay 
the Government revenue, cesses and taxes and 
his name was registered in the Land Registra¬ 
tion Department. He alone was able to sue 
for rent whether current or arrears, to sue for 
enhancement or for ejectment and was able to 
settle lands with raiyafs and tenants in all the 
properties; in fact he was in a position to take 
all proceedings which the mortgagor would 
have been able to take in the ordinary course 
if the lands leased and mortgaged had re¬ 
mained in her khas possession.” Heldy that 
the thika profits which formed part of the rents 
were agricultural income within the meatiing 
of S, 2(1) (a) and as such were exempt from 
assessment. Held, further, that the fact that the 
recipient was a money-lender did not matter, as 
the business of money-lending may bring in an 
income which is exempt from income-tax on 
the ground that it is derived from agricultural 
land. The exemption is conferred, and con¬ 
ferred indelibly, on a particular kind of income 
and does not depend on the character of the 
recipient. 62 I.A. 215 = 14 P. 623 = 1935 P.C. 
172=69 M.L.J. 474 (P.C.). See aUo (1937) i 
M.L,J. 351. Ordinarily profitsarising out of 
an isolated transaction outside the scope of the 
business are not assessable to income-tax as a 
business profit and such profits are not taxable 
unless there is evidence that the income deriv¬ 
ed from, and the expenses incurred in, the tran¬ 
saction were included and made part of the 
assessee’s business accounts. {B^non & Co,, 
Ltd. V. Ogg, 7 Tax Cases 125, Ref. to.) 1930 
M. 123=58 M.L.J. 95 (F'B*)' The question 
whether the profit that accrues to a banker 
and money-lender from an isolat^ transaction 
of a purchase and sale of certain property is 
taxable as profit arising from his business or 
exempt for taxation as arising from occupation 
of a casual nature within the meaning of S. 3 
(2) (wit) of the Income-Tax Act of 1918, is one 
offact. 58 M.L.J.68=I930 M, I2r (F.B.). A 
receipt of a casual and non-recurring nature 
ariring from business or the exercise of a pro¬ 
fession, vocation or occupation does not come 
within exception, 47 A 372“®3 A.L.J. 65. 


Isolated transaction—Unusually heavy commis¬ 
sion is not of ‘‘casual or non-recurring” natural. 
47 A. 372. Purchase by assesses of large area of 
building site—Sale after several years in small 
plots to several persons—Profits earned is 
taxable—Claim to exemption as casual and 
non-recurring receipts not arising from business 
is not sustainabile. 1939 LT.R. 154. Where 
a certain company passed a resolution for volun¬ 
tary winding up and at the same time voted a 
certain sum to the aseessee company who 
acted as the managing agents of the former by 
way of compensation for the loss of their office, 
held, that the amount so received was not ex¬ 
empted from assessment. 560.211=33 C.W. 
N. 112 = 19290.212. Compensation received 
by a company as agent of a business concern 
for determination of the agency, is a receipt 
arising*^from business, and consequently, if in¬ 
come, it would be taxable under S. 10 as being 
an income from business, or at least under 
S. 12 as being income from other sources. The 
circumstances that it is casual or non-recurring 
does not exempt it from taxation under S. 4 (3) 

(rii). 58 0 . 1153=35 G.W.N. 361 = 1931 0 . 

676. If a man claims an interest in the capital 
of a business and receives a sum of money in 
satisfaction of all claims he may have in the 
capital of the business, that income is not liable 
to income-tax. 34 C.W.N. 788. A remunera¬ 
tion earned by a cotton merchant who is ap¬ 
pointed under a power-of-attorney to realize 
cotton which another merchant had purchased 
will be ‘^receipts arising from business** and liable 
to be assessed to income-tax. 27 Bom.L.R. 478 
= 1925 B. 318. The phrase, ^'receipts arising 
from business** as used in S. 4 (3) (vii) is not 
confined to receipts arising from a business 
carried on continuously during the year. Even 
if they are from a single adventure in business 
they would be liable to be taxed. 1925 B. 318 
The question of the assessability to income-tax of 
profits realised by a banking concern from the 
sale of securities and shares must be determined 
on the facts of each case whether the banking 
concern had been dealing in securities and 
shares as part of its business. In this matter 
the finding offact arrived at by the Income-tax 
authorities is conclusive unless it is found that 
that finding was based on no material. It does 
not necessarily follow from the circumstance 
that such profits have not been utilised in the 
revenue account and that they have been 
carried to the reserve capital en bloc that they 
were not trading profits. I.L.R. (1938) Lah. 526 
= 1938 Lah. 852. See also 45 M.L.J. 707=1924 
M. 208. A solicitor who was employed by a share¬ 
holder of company interviewed the managing 
agents of the company and came to an 
arrangement with them which benefited sub¬ 
stantially his client and the other shareholders 
for which he was duly paid for by his client. 
The arrangement incidentally benefited two 
firms of stock brokers who did not employ the 
solicitor. One of the firms paid a sum of 
Rs. 10,000 to the solicitor. Held, it was a receipt 
by him arising from the exercise by him of his 
profession and was part of his income which 
was not exempt from tax under S. 4 (3) (i/») of 
the Act, assuming that it was of a casual or 
non-recurring nature. The sum received by the 
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soJ.citor was not a testimonial to his ability or 
qualifies as a solicitor generally, but was directly 
connected with a particular professional act, 
namely, the part he played in procuring the 
new issue of shares by which the pavers had 
derived great benefit. I.L.R, (1941) I'Cal. 562 
^^941 I.T.R. 261=45 C.W.N. 542 = 1941 Cal, 

Speculation in stocks and shares.—A man 
mav either buy shares or securities with the 
object and intention of making a gain from the 
sale when those sharers or securities have risen 
to a higher price or he may purchase the shares 
or securities with the intention of keeping his 
capital safe and receiving meanwhile a certain 
amount of dividend or interest. The intention 
must be deduced from acts and from the circum¬ 
stances of the case. It is only in the former 
case that the profits are taxable and the losses 
deductible. 1934A.L.J. 61 = 1934 A. 37o. See 
abo 1939 Rang.L.R. 757 = *939 Rang. 337. As 
to taxability of gratuity received by employee on 
termination of service, see 12 R, 477 = 1934 R. 

377 (S.B.). Relief granted to decree-holder in 
respect of auctioneer’s commission is exempt 
from tax. I.L.R. (1938) .A, 691 = 1938 A.L.L 
736 -1938 All. 464 (S.B.). 

Purchase of mortgaged properties in satis¬ 
faction OF DECREE-SUBSEQUENT SALE FOR 

PROFIT—Profits, if exempt from tax. 
—The asscssee, a professional money-lender, 
got an assignment of a mortgage from another, 
sued on the mortgage and having obtai.icd a 
decree for a large amount, took possession of 
the mortgaged properties in satisfaction of the 
decree. Later on, he sold the properties lor 
cash and made a large profit out of the transac¬ 
tion. On the not profits being assessed to in¬ 
come-tax, the asscsscc claimed exemption under 
S. 4 (3) (yii) of the Income-tax Act, on the 
ground that the transaction was not one in the 
course of his business, but an isolated venture, 
speculative and casual in nature. Held^ that 
the taking of the assignment was of a nature 
coming within the ambit of money-lending and 
not such an i.solatcd transaction as to take it 
out of the catcgoiy of his business, though it 
might be speculative; that ihc transaction 
could not be held to have been entered upon 
otherwise than as a matter of business and 
hence the profits were liable to be assessed to 
income-tax. 58 M. 105=1934 M. 539 ^ 67 M. 
L.J. 247 (F. B.). See also 1930 M. 119 (S. B.) 
Where a profit is made out of a 
single sale transaction the test to be applied in 
deciding as to whether it is capital assets or 
gain is to see whether there was a gain made it 
an Operation of business in carrying out a 
scheme for making profits. 177 I.C. 630=1038 
Rang. 315 (S.B.). 

Receipt OF casual nature. —Assesscc financ¬ 
ing an appeal—Additional sum received by him 
on appeal being successful is taxable. 154 I.C. 

963= ‘935 A.W.R. 518= 1935 A.LJ. 405^ ‘935 
A. 495. The asscsscc who was a tin mine 
owner and worker lent certain sums of money 
to W to enable him to w'ork a tin area. Subse¬ 
quently he again advanced a loan to IK in order 
to enable the latter to do certain work and sell 
the mine and W executed an agreement by 


which he agreed to pay the asscssee a third of 
the consideration which might be realised by 
the sale. fields that the transaction was a 
private venture and not part of the assesscc** 
business and was a receipt of a casual nature 

under S. 4 (3) (:/m) and not profits or gains 
under S. 10 or S. 12 (3). n R. 454. 

Sec. 4 (3) (vii) and (viii): Royalties for 
PREPARING Bricks.— Royalties for preparing 
bricks are assessable to income-tax. On the 
assessee’.s land, there was a quantity of earth 
.suitable for brick-making. He granted licences 
to brick-makers to erect brick kilns upon the 
land, to take away brick earth and use it for 
making bricks. The assessee charged fees at 
certain rates for the licences. Held, the income 
was not of a casual or non-recurring nature, or 
agricultural income; it could not be considered 
as in the nature of a capital sale of the assets 
of the assessee and that it was assessable to 
income-tax. 10 P. 275=1931 P. 264. An 
assessee who owned patent rights which were 
originally used in his business conveyed the 
working rights under licence to another penon 
against payment of a share in the profits. He 
subsequently cancelled this agreement and con¬ 
verted his rights under that conveyance into 
licence under an agreement against an annual 
payment during subsistence of agreement. Thus 
what was transferred by the assessee was not 
the corpus but the usufruct of the patent for 
an uncertain period in consideration of amount 
which had not been definitely known. Heldy that 
the annual receipts under the agreement were 
income, profits or gains and were not exempted 
by S. 4 (3) (t»n). 1937 Lah. 880. 

Secs. 4 (3) (vii), 10 and 66 (5) ; Profits 

FROM INVESTMENT OF CHENT’S DEPOSITS IS 

t.a.xable. —Where an assessee doing business at 
a produce agent, receives large sums of money 
from his clients as deposits and invests them in 
Government securities and realises a profit by 
the sale of such securities on the questions 
whether such an investment was in the nature 

of fixed capital or of stock-in-trade, and whether 
such profits were exempt from payment of 
income-tax under S. 4 (3) of the Act. 
Held, that if an investment is made wdth the 
object of permanently excluding a certain sum 
from the floating capital of a concern, it might 
be held to be fixed capital. But if the inyestmem 
is part of the business and the sum is intended 
to serve as stock-in-trade, the profits arising 
therefrom will form part of the income of the 
concern. Hetd, further on the facts, that the busi¬ 
ness of the assessee was a quasi banking busing 
and it received moneys from clients for the 
purposes of the business, and that the invest¬ 
ments had been made as part of the same 
business, and hence the receipts therefrom were 
to all intents and purposes receipts from business. 
Even if they were of a casual or non-recurring 

nature they will not be covered by S. 4 . ( 3 ) 
(F(i). An exemption under S. ^ (3) i*^'*'j^** 
cl limed for any item of income it is for the 
asscssee to show that the receipt does not ansc 
from business and is of a casual and ^ non¬ 
recurring nature. In matters where the inten¬ 
tion of the assessee is the factor to be coiv* 
sidered, where the Department has found sum 
an intention as a matter of fact, it is doubtful 
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{viii) Agricultural income. 

(ix) Any income received by trustees on behalf of a recognised provident 
fund as defined in clause (a) of section 58A.] 

(;t) Any income received— 

(a) by a person accredited as representative in British India for political 
purposes of an Indian State or the Ruler thereof^ as his remuneration from the 
State or Ruler for service in such capacity ; 

{b) by a Consul General, Consul, Vice-Consul or Consular Agent of a 
foreign State, as remuneration from such State for service in such capacity ; 

(c) by a person employed by the consulate of a foreign State, not being 
a British subject or the subject of an India State, as remuneration from such foreign 
State for service in such capacity ; 

(d) by a Trade Commissioner or other official representative in British India 
of the Government of any other part of the British Empire or of a foreign Govern¬ 
ment, as his official salary, if the official salary of the corresponding officials, if 
any, of the Central Government resident for similar purposes in the country con¬ 
cerned enjoy a similar exemption in that country ; 

{e) by a member of the staff of a Trade Commissioner or official represen¬ 
tative referred to in sub-clause {d)y as his official salary, when such member is 
a subject of the country represented, and the country represented has made cor¬ 
responding provisions for similar exemptions in the case of members of the staff 
of the corresponding officials of the Central Government. 


LEG. REF. 

^ Added by S. 2 of Act XII of 1929* 

^ CIs. (x) and (xi) inserted by Act XXIII of 

1941 - 


NOTES. 

whether the High Court could go behind such 
a finding. 40 P.L.R. 256=18 Lah. 706 = 1938 
Lah. 44. 

Sec. 4 ( 3 ) and (viii )—also Notes under 

S. 2(1)] Usufructuary mortgagee leasing mortgaged 
property to mortgagor on fixed annual payments 
—Such payments are agricultural income and 
should be excluded from income-tax. 26 A.L.J. 
280=1928 A. 81 (F.B.). See also 160 I.C. 94 ®= 

43 L.W. 264=1936 M. 144=70 M-LJ- 24 
(S.B.); .3 P. 336='47 I-C. ‘"367 >934 '78 

(S.B,); 1928 M. 543=54 524 (F-B-); 

Quaere. —A usufructuary mortgage was created 
in favour of the assessee at a specified rate ol 
interest. On the same day and as part of the 
same transaction, the mortgagee gave the pro¬ 
perty to mortgagor on lease reserving rent 
exactly equal to the amount of interest on the 
money advanced at stipulated rate. The Govern¬ 
ment revenue was to be paid by the mortgagor 
and in default the mortgagee was entitled to 
proceed against mortgagor. In default of pay¬ 
ment of the lease rent, the mortgagee w^ 
entitled to take possession of the mortgaged 
property. In the event of any re . 

the principal, the rent payable was also to be 

reduced in proportion. Held, 
reserved by the documents m this c^e and 
paid to the assessee during such period as he 
was not in possession of the leased 7“ 

assessable to incoiM-tax. 9 P- I 94 
617=1020 P.33 (S.B. . See aUo 13 P. 336 - 
loL (S B.). Per Das, J.-There is a 

distmtion between rent and 
the return from land for the use of one s land 
and signifies the sum payable m respect of the 


use of land. Interest is the return from money 
for the use of one’s money and signifies the 
sum payable in respect of the use of money. 
Rent issues out of the land demised, whereas 
interest is revenue derived from the money lent. 
9 P. 194. Per Kulwant Sahay, J. —If the income is 
derived from land used for agricultural purposes 
as rent or revenue, then such income is exempt 
from assessment. The income cannot be made 
taxable unless and until it can be brought 
strictly within the letter of the law. 13 P. 336= 
1934 P. 178 (S.B.). Income from quarries, if 
income from agricultural purposes. See 50 A. 
98. As to what is taxable income in case of 
royalty in respect of a mortgage and lease of a 
coal mine, see 13 P. 197=1934 P. 116 (S.B.). 
Where the assessee among other activities of an 
agricultural nature cultivates aloe plants and from 
them by means of machinery prepares sisal fibre which 
he sells in the market, the whole of the profits 
are exempt as being purely agricultural income. 
9 P. 185= 123 I.C. 610=1930 P. 44 (S.B.). But 
see abo 48 C. i6i. Income from fisheries in tanks 
and supply channels is not agricultural income 
and is not exempt from income-tax. 140 I.C. 
450=1932 M. 757=63 M.L.J. 634 (F.B.). See 
abo 3 P. 470; 53 C. 524. The maintenance 
allowance obtained by a widow under a com¬ 
promise though derived from an agricultural 
estate is not agricultural income within the 
meaning of S. 2 (i) (a), and hence is not 

exempt from income-tax under S. 4 (3) {viii). 
146 I. C. 651 = 10 O.W.N. 1003=1933 0.475. 
Where the assessee receives certain sum every 
year under S. 8-A (^), Punjab Laws Act, from 
his elder brother on whom the impartible esta e 
devolves under S. 8, ‘Punjab Laws' Act, as 
maintenance out of the assignment, which is 
agricultural income and exempt as such, the 
allowance is a part of the assignment and cannot 
be taxed. 1937 Lah. 905. See abo 158 I.C. 
810=1935 O.W.N. 1143. 
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(xi) VVitli effect from the 2nd day of September, loaq, the income 
able under the head “ Salaries” of a Nepalese member of the Nepalese Militarv 
Force serving with His Majesty’s Forces, or of any member of an Indian State 
force, so serving and any other income accruing or arising without British India 
which IS received in or brought into British India by any such member while the 
force to which he belongs is serving with His Majesty’s Forces.] 

In this sub-section “ ch^'itable purpose” includes relief of the poor, edu¬ 
cation, medical relief and the advancement of any other object of general public 
utility, i[but nothing contained in clause (/), clause (ia) or clause (li) shall operate 
to exempt from the provisions of this Act that part of the income of a private 
religious trust which does not enure for the benefit of the public]. 

Residence m British India. 2|^ Pqj. purposes of this Act— 

(a) any individual is resident in British India in any year if he— 

(i) is ill British India in that year for a period amounting in all to one 
hundred and eighty-two days or more ; or 


(ii) maintains or has maintained for him a dwelling place in British India 
for a period or periods amounting in all to one hundred and eighty-two days or 
more in that year, and is in British India for any time in that year; or 

(iii) having within the four years preceding that year been in British India 
for a period of or for periods amounting in all to three hundred and sixty-five days 
or more, is in British India for any time in that year otherwise than on an occasional 
or casual visit; 

^[or {iv) is in British India for any time in that year and the Income-tax 
Officer is satisfied that such individual having arrived in British India during 

that year is likely to remain in British India for not less than three years from the 
date of his arrival] : 

(b) a Hindu undivided family, firm or other association of pei'sons is resident 
in British India unless the control and management of its affairs is situated wholly 
without British India : and 

(c) a company is resident in British India in any year (a) if the control and 
management of its affairs is situated wholly in British India in that year, or (b) if 
its income arising in British India in that year exceeds its income arising without 
British India in that year. 


LEG. REF. 

' Added by Act XTI of 19^9. 

* Ss. 4A and 4B inserted by S. 5 of Act VII of 

® Added by Act XXIII of 1941. 

NOTES. 

Scope and Object.—S. 4 (3) (viii) read 
with S. 2 is designed to protect the producer 
by giving him exemption from liability to 
income-tax as a hona Jidf agriculturist carrying 
on business of a farmer in the ordinary course 
of good husbandry. 53 I. G. 301 (F. B.). See 
also 25 A.L.J. 116 = 50 A. 98=1927 A. 703; 
1928 M. 543 ^ 51 - M.L.J. 524 (F.B.) ; 45 C.W.N. 
647=1941 Cal. 598; 1937 Rang.L.R. 191 = 1937 
Rang. 337 (S. B.). 

S«cs. 4 and 24 .—The asscssec purchased 

.shares to the value of a big amount in a limi¬ 
ted company. The company afterwards went 
into liquidation, and out of that liquidation a 
new company was formed. This company 
having acquired the assets of the old company 
agreed to allot certain shares and debentures to 
the assesscc, but the agreement was not fulfilled, 
with the result that the assessee lost a consi¬ 
derable sum of the money of his original in¬ 


vestment made in the old company. Held, that 
the difference between what the aiscsscc has in 
fact got and what he originally invested was a 
loss which was clearly a loss of capital and 
therefore it could not be taken into consideration 
for the purpose of arriving at the assessable 
income. 182 I, C. 841 = 1939 Pat. 107. 
In the process of preparing tea for 
the market, the part when the tea is planted 
and plucked is agriculture, and the part when 
the leaf is dried, rolled and stored, is manu¬ 
facture. For assessing income-tax, the profite 
from the agricultural process are exempt and 
only that from the manufacture is liable to 
assessment. 48 C. i6i=»6i I.C. 107. But w 
also 9 P, 185. See also 158 I.C. 810=1935 O- 
W.N. 1143. Income derived from jalkar (fishery) 
hats and ghatla^i is not agricultural income and 
is not exempt from income-tax. 3 F* 

P.474; 104 I.C, 841. See also 53 C. 

C.W.N. 524=1929 C. 819; 1932 M* 757“®3 
M.L.J. 634 (F.B.'). 

S. 4 -A (b) : Hindu JOINT FAMILY—RbsidencI. 

—S. 4-.\ (b) docs no more than clarify the exis¬ 
ting position by pointing out that in the case ot 
a joint Hindu family business the residence 01 
individual n)enil>cr3 of the undivided family 
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Ordinary residence. For the purposes of this Act 

{o) an individual is ‘ not ordinarily resident ’ in British India in any year 
if he has not been resident in British India in nine out of the ten years preceding 
that year or if he has not during the seven years preceding that year been in British 
India for a period of, or for periods amounting in all to, more than two years ; 

{b) a Hindu undivided family is deemed to be ordinarily resident in British 
India if its manager is ordinarily resident in British India ; 

{c) a company, firm or other association of persons is ordinarily resident 
in British India if it is resident in British India.] 

CHAPTER 11 . 

Income-tax Authorities. 

Income-tax authorities. - ^^ 5 - (0 There shall be the following classes of 

Income-tax authorities for the purposes of this Act, 
namely ;— 

(а) the Central Board of Revenue ; 

(б) Commissioners of Income-tax ; 

(c) Assistant Commissioners of Income-tax who may be either Appellate 

Assistant Commissioners of Income-tax or Inspecting Assistant Commissioners of 
Income-tax ; 

{d) Income-tax Officers. 

(2) The Central Government may appoint a Commissioner of Income-tax 
for any area specified in the order of appointment, and may appoint Commissioners 
of Income-tax, not more than three in all, each to discharge, without reference to 
area, and to the exclusion of any Commissioner appointed for any area, the functions 
of a Commissioner in respect of any cases or classes of cases assigned to him by 
the Central Board of Revenue. 

(3) The Central Government may appoint ^[* * *] as many 

Appellate or Inspecting Assistant Commissioners of Income-tax and Income-tax 
Officers as it thinks fit. 

(4) Appellate Assistant Commissioners of Income-tax shall be under the. 
direct control of the Central Board of Revenue and shall perform their functions 
in respect of such persons or classes of persons ^[or of such incomes or classes of 
income or] in respect of such areas as the Central Board of Revenue may direct, 
^[and, where such directions have assigned to two or more Appellate Assistant 
Commiss'oners of Income-tax, the same persons or classes of persons or the same 
incomes or classes of income or the same area] in accordance with any orders which 


LEG. REF. 

' Substituted for the original section by S. 6 
of Act VII of 1939. 

* The words “ for any area ” omitted by S. 3 
of Act XL of 1940 and shall have effect from 
1st April, 1939. 

^ Substituted for “ and of such incomes or 
classes of income and by Act XL of 194® 
shall have effect from ist April, I 939 * 

* Substituted for the words “ and, where two 
or more appellate Assistant Commissioners 
have been appointed for the same area,” by 
Act XL of 1940 and shall have effect from ist 
April, 1939. 

NOTES. 

cannot be material from which it could be in¬ 
ferred that the family resided there if such resi¬ 
dence were fortuitous and divorced from con¬ 
trol" and management of the business. Con¬ 
sequently the family cannot be said to reside in 
all those places where members of the family 
live, and the fact that one member of the 

C-CM —366 


undivided family eats, drinks and sleeps at a 
particular place is not necessarily any evidence 
that the family resides there. 197 I.C. 260= 
.1941 I.T.R. 685=1941 Rang. 273 (S.B.). 

Sec. 5 .—The Income-tax Officer of the area 
in which the principal place of business is situa¬ 
ted has the duty of assessing the whole of the 
income derived from the principal place of 
business as well as the various branches. 47 A. 
631 = 23 A.L.J. 379. Where the Commissioner 
of Income-tax gave a direction to the effect that 
that he appointed an Income-tax Officer to 
perform all the functions of an Income-tax 
Officer in respect of those persons in Calcutta 
whose cases maybe made over to him from 
time to time, A/W, that that the persons referred 
to in the direction do not constitute “a class of 
persons” within the meaning of Cl. (4) of S. 5 of 
the Act. 33 G.W.N. 1206. As to transfer of 
cases of assessment from one officer to another 
see I.L.R. (1940) Bom.650=42 Bom.L.R. 414.=’ 
1940 Bom. 234; 1941 I.T.R. 679. SeealZ 40 

B.L.R. 1009=19428:64. 
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OfE Assistant Commissioners of Income-tax and Income-tax 

ofV^ V, • respect of such persons or classes of persons 

[ f such incomes or classes of income or] in respect of such areas as the Com¬ 
missioner oi Income-tax may direct, ^[and, where such directions have assigned 
nffi or more Inspecting Assistant Commissioners of Income-tax or Income-tax 
Officers, the same persons or classes of persons or the same incomes or classes of 
income or the same area] m accordance with any orders which the Commissioner 

Derform^d‘'’^'’Th"’7 '^‘'‘''■''otion and allocation of the work to be 

peitormed^ The Commissioner may, with the previous approval of the Central 

Board of Revenue, by general or special order in writing, direct that the powers 

conferred on the Income-tax Officer and the Appellate Assistant Commissioner by 

o under this Act shall, in respect of any specified case or class of cases, be exercised 

by th^e Inspecting Assistant Commissioner and the Commissioner, respectively 

.1- purposes of any case in respect of which such order applies, references’ 

in this Act or in any rules made hereunder to the Income-tax Officer and the 
Appellate Assistant Commissioner shall be deemed to be references to the Inspecting 
Assistant Commissioner and the Commissioner, respectively. 

(6) The Central Board of Revenue may, by notification in the Official 
Oazette, empower Commissioners of Income-tax, Appellate or Inspecting Assistant 
Commissioners of Income-tax and Income-tax Officers to perform such functions 
in respect of such classes of persons or such classes of income ^[or such area] as may 

e specified in the notification, and tlicreupon the functions so specified shall 
cease [ * *] to be performed in respect of the specified classes of 

persons or classes of income ^[or area] by the other authorities appointed under 
sub-sections (2) and (3). 

(7) Assistant Commissioners of Income-tax and Income-tax Officers shall, 

or the purposes of this Act, be subordinate to the Commissioner of Income-tax 

or the area in wnich they perform their functions, or where they perform functions 

assigned to them by a Commissioner of Income-tax appointed without reference 
to area, to that Commissioner. 

[ (y-'O "The Commissioner of Income-tax may transfer any case from one 
Income-tax Officer subordinate to him to another, and the Central Board ofRevenue 
may ^ansfci any cas:' from any one Income-tax Officer to another. Such transfer 
may be made at any stage of the proceedings, and shall not render necessary the 
reissue of any notice already issued .by the Income-tax Officer from whom the case 

IS transferred.] 

(8) All officers and person? employed in the execution of this Act shall 

observe and follow the orders, instructions and directions of the Central Board of 
Revenue : 

Provided that no such orders, instimetions or directions shall be given so 
as to interfere with the discretion of the Appellate Assistant Commissioner in the 
exercise of his Appellate functions.] 

’[CHAPTER II-A. 

Appellate Tribunal.] 

*[5^* (0 The Central Government shall appoint an Appellate Tribunal 


LEG. REF. 

^ Substituted for “ and of such incomes or 
classes of income and ” by S. 3 of Act XL of 
1940 and shall have effect from ist April, 1939. 

“ Substituted for “ and, where two or more 
Inspecting Assistant Commissioners of Income- 
tax or Income-tax Officers have been appointed 
the same area,” by Act XL of 1940 and shall 
have effect from ist April, 1939. 

’ Substituted for ** and for ‘ such area,*’ by 


Act XL of u).jo and shall have effec from iSt 
April, 1939. ' 

* I he words “within the specified area 

were omitted, iTnV/., with effect from 1st Apru> 
*239. , 

* Inserted by S. 3 of Act XL of 194 ®* 
shall have effect from ist April, 1939 ' 

® Inserted, ibid. 

Inserted by S, 4 of Act XL of 1940. 

* Inserted by S. 85 of Act VI, of 1939 * 



2923 



The Indian Income-tax Act (XI of 1922). 


The Appellate Tribunal. consisting of not more than ten persons to exercise the 

functions conferred on the Appellate Tribunal by this 
Act. 

(2) The Appellate Tribunal shall consist of an equal number of iudicial 
members and accountant members as hereinafter defined. 

[Piovided that the Tribunal shall not be deemed to be invalidly constituted 

merely by reason of a temporary inequality caused by the death, retirement or 
removal of any member.] 

. ^3) ^ judicial member shall be a person who has exercised the powers of a 
District Judge or who possesses such qualifications as are normally required for 
appointment to the post of District Judge ; and an accountant member shall be 
a per^n who has, for a period of not less than six years, practised professionally 
as a Registered Accountant enrolled on the Register of Accountants maintained 
by the Central Government under the Auditors Certificate Rules, 1932 : 

Provided that the Central Government may appoint as an accountant 
inember of the Tribunal any person not possessing the qualifications required by 
this sub-section ; if it is satisfied that he has qualifications and has had adequate 
experience of a character which render him suitable for appointment to the Tribunal. 

(4) The Central Government shall appoint a judicial member of the Tribunal 
to be president thereof, 

(5) The powers and functions of the Appellate Tribunal may be exercised 
and discharged by Benches constituted from members of the Tribunal by the 
president of the Tribunal. 

(6) A Bench shall consist of not less than two members of the Tribunal, 
and shall be constituted so as to contain an equal number of judicial members 
and accountant members, or so that the number of members of one class does not 
exceed the number of members of the other class by more than one. 

(7) If the members of a Bench differ in opinion on any point the point shall 
be decided according to the opinion of the majority, if there is a majority ; but if 
the members are equally divided, they shall state the point or points on which 
they differ, and the case shall be referred by the president of the Tribunal for 
hearing on such point or points by one or more of the other members of the Tribunal, 
and such point or points shall be decided according to the opinion of the majority 
of the members of the Tribunal who have heard the case, including those who 
first heard it. 

(8) Subject to the provisions of this Act, the Appellate Tribunal shall have 
power to regulate its own procedure, and the procedure of Benches of the Tribunal 
in all matters arising out of the discharge of its functions, including the ^[places] 
at which the Benches shall hold their sittings]. 

CHAPTER III. 

Taxable Income. 


Heads of income chargeable 
to income-tax. 

appearing namely :— 

(i) Salaries ; 


6. Save as otherwise provided by this Act, the 
following heads of income, .profits and gains, shall be 
chargeable to income-tax in the manner hereinafter 


LEG. REF. 

1 Added by Act XXIII of 1941- ^ ^ 

* Substituted for “ place ” by S. 4 of Act XL 


of 1940 . 

^ NOTES. 

Chap. HI.—under S. 4. Panckridge, J.— 
The provisions of Ch. HI of the Act are not 
limited by S. 3 of the Act, and must be cons- 
trued as they stand, and S. 10 (1) does not 
require that the business should be carried on 
by the assessee personally. The assessee must 


be held to carry on the business, though he 
may not have any executive control over the 
conduct of it, and he is consequently liable to be 
assessed on the full profits and gains of the busi¬ 
ness which is his business. 41 C.W.N. 4.6=11 
R. (1937) 2 Cal. 36. ^ * 

CCNSTRUCTION OF SECTION— Per Courtnn- Terrell 
C. J.—The words ‘‘profits*' and “gain“ in S. 6* 
are an amplification and not a limitation unon 
the word “income.” The words “other souS 
indicate that anything which can properly be 
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(ii) Interest on securitit’s ; 

Income from property ; 

(tv) Profits and gains of business, profession or vocation; 
Income from other sources]. 


[S.6 


* Substituted for the original clause (m), (iy) 
(y) and (vi) by S. 7 of Act VII of 1939. 

NOTES. 

described as income is taxable unless expressly 
exempted. 13 P. 661 = 1934 1^*384 (F.B.). See 
also 63 C. 109; 14 P.552 = 62 I.A.207=69 M.LJ. 
190 (P.G.) The word “income** is not specihcally 
defined in the Income-tax Act. The word is 
used along with the words ‘profits and gains*, 
and it may be that those words are explana¬ 
tory of the word “income.** Moneys paid to a 
Railway Company by the State by way of 
subsidy under the terms of an agreement 
between the company and the Secretary of 
State, in order to make up the minimum guaran¬ 
teed interest payable to the shareholders should 
properly be described and treated as income of 
the company assessable to income-tax. Moneys 
which are in the coffers of the company and 
arc available in the same way as earnings for 
the purpose of payment out as interest or divi¬ 
dend are “income.” The subsidy being in lieu 
of moneys which might have been earned by 
the company, and having the same nature as 
moneys earned by the company, as far as 
liability to income-tax is concerned, once that 
is paid by the State to the company, it is 
income and as .such comes within the grip of 
the Income-tax Act, and is liable to income- 
tax in spite of the fact that it is intended to 
be paid to the shareholders. Such moneys 
cannot be deducted under S, to (2) (m) of the 
Act, 63 C. 109, 

Sec. ^, Cl. (i).—Compensation amount paid 
to Government .servant who had been compul¬ 
sorily retired is liable to assessment as for salary 

received. 137 I.C. 557^*932 M. 424 = 62 
M.L.J. 656 (F.B.). (56 C. 211, Ref. to). See 

also 137 I.C. 84, cited under S. 7. 

Cl. (ii).—The border line between a case 
where interest is chargeable to tax and a case 
where it is not so chargeable appears at times 
to be extremely fine. Where interest is awar¬ 
ded under the provisions of S. 28 ofthc Land 
Acquisition Act, it is in the nature of compen¬ 
sation for the loss of the late owner*s right to 
retain po.ssc.ssion of the property acquired. In 
other words it is damages a.ssesscd in terms of 
interest for loss of possession of property up to 
date of receipt of its consideration. Further, the 
awarding ot .such interest is not mandatory but 
is discretionary with the Court; and the 
claimant is not entitled to it as of right under 
any rule of law. Hence such interest is not 
income and is not assessable as such to tax. 

(*940 All, 54=193 I.C. 731=^1940 A. 
L.J. 860= 1941 All. 135. 

(“ 0 - Royalty on mines cannot fall 
within the heading “income from property** 

in b. 6 because such income is defined in S. 

9. *940 I.T.R. 563 = 21 Pat.L.T. 897 = 20 Pat. 

Pat. 633 (S.B.). Mineral leases 
must be regarded as leases and not as sales of 


coal, the annual payments of royalty in such 
case must be regarded as a rent m the hands 
of the assessee. They were therefore assessable 
to income-tax as they constitute “income from 
other sources.” 20 Pat. i3=(S.B.). fA sale may 
be made for a price which could properly be 
regarded as a capital receipt and therefore not 
assessable to income-tax. Such a transaction 
would amount to the exchange of one form of 
capital for another. The consideration for such 
a sale, how^ever, need not be in the form of 
capital. A vendor might secure by the terms of 
the sale an income for himself, and such would 
undoubtedly be assessable to income-tax. 20 Pat. 
13 (S.B.). 

CL (iv).—Contributions made entirely by 
members to a Mutual Insurance Company are 
not assessable. See 56 B. 119=135 LC. 813= 
33 Bom.L.R. 1581 = 1932 B. 104. Seeabo^^K 
^37 —33 Bom.L.R. 807=1931 B. 448; 1936 A.L. 
.J. 1085= 1936 A. 764; 1941 LT.R. 627. 

CL (vi).—Employee’s gratuity—Termination 
of service on insolvency of employer—Payment 
of gratuity by stranger dot taxable. 12 R. 
477=^934 R -377 (S.B.). Income from Ja/AdfI 
which were included in the assets of the estate 
at the time of Permanent Settlement is noj 
liable to assessment to income tax. Such 
income does not fall under the term “other 
sources.” 53 C. 524= 1926 C. 819; 54 C, 863= 
31 C.W.N. 765=1927 C. 432 (F.B.) (Case-law 
fully discussed.) Foreign firm lending to resi¬ 
dent firm, see 30 Bom.L.R. 1172. Where the 
assessee has taken land on lease and has erected 
on a part thereof temporary houses and shops 
which are let out on rent and has let out the 
rest to squatters on rent, the income derived 
from such rents comes under S. 6 (ai) and must 
be assessed as income from “other ‘sources 
*930 A.L.J, 643= 1930 A. 288. Where the in¬ 
come-tax authorities concede, whether rightly or 
wrongly, that the income of a Chamber of Com¬ 
merce, which is a mutual concern, derived ^m 
its members in the shape of a certain fixed 
amount on each transaction registered in the 
Chamber, is not income from business, such in¬ 
come is not taxable as income from ‘ 
sources” within the meaning of S. 6 (t'i) ofthc 
Act. If these payments are not income from 
business, it is difficult to sec from what 
source’* a mutual concern c^n derive profits. 

*938 A.L.J. 1085=1936 A. 764. 

Secs. 6 and 7 .—A relationship of emplo^r 
and employee or oT principal and agent is 
essential before a payment from one party 0 
another can be salary within the meaning 0 
.Ss. 6 (1) and 7 of the Income-tax Aci. A 
trictivc covenant whereby a person underta 
ff»r consideration to abstain from doing a pa 
cular act or from following a particular 
of conduct, is something quite outside an ordi¬ 
nary contract of employment, and the amount so 
paid as consideration under such a 
cannot be held to be “salary** under S. 6 (i) or 


S.7] 
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7 - (I) 

Salaries. 

profits ^[* 


The tax shall be payable by an assessee under the head “ Salaries ” 

in respect of any salary or wages, any annuity, pension 
or gratuity, and any fees, commissions, perquisites or 
] m lieu cf, or in addition to, any salary or wages 


LEG. REF. 

^ Words “ received by him ” were omitted 
by S. 8 of Act VII of 1939. 

NOTES. 

S. 7 of the Act. Nor would it fall under S. 6 
(ty) or S. 10 of the Act. The amount is not 
received as the direct consequence of any actual 
business transacted. On the other hand it is the 
direct consequence of no business being trans¬ 
acted. To fall under the head business in S. 6 
(iv) of the Act, an amount must be the direct 
result of profits or gains accruing from particular 
business actually carried on by the assessee. 
When the object of the transaction in pursuance 
of which the amount is paid is not to secure an 
income to the assessee, the amount cannot also 
fall under Cl. (yi) of S. 6 or S. 12. The fact 
that the payment is spread over a number of 
years would not make it income, because a 
capital payment is not any the less a capital pay¬ 
ment because it is to be paid in equal instalments 
over a period of years. If the object of the 
agreement is not the production of an income to 
the assessee, it is not income within the mean¬ 
ing of S. 12. 1941 I.T.R. 642. As to allow¬ 

ance for bad debts see 1941 Rang.L.R. 529 = 
1941 Rang. 185 (S.B.) and notes under See infra. 

Secs. 6 and 7 : Maintenance charge— 
Nature. —Where by the decree of a Court, the 
asscssce’s step-mother has a charge not only on 
the son’s zamindari property from which his 
agricultural income was derived but also on all 
his other sources of income included in the 
assessment, the assessee’s liability to his step¬ 
mother is not of the same kind as his liability to 
provide for his wives and daughter. Ihc case 
was not one of a charge created by the assessee 
for the payment of debts which he has volun¬ 
tarily incurred and the liability to his step¬ 
mother does not fall within any of the exemp¬ 
tions or allowances allowed under Ss. 7 *2. 

60 I.A. 196=600. 1029 = 1933 

M.L.J. 285 (P.C.). See also 10 O.W.N. 1003 = 

1933 O. 475; 57 C. 918=1930 C- 74'- 

Secs. 6 (i) (iv) and (vi), 7 , 10 and 12 — 

Applicability—Payment of fixed sum annually 
for several years by one to another in consi¬ 
deration of latter undertaking not to do parti¬ 
cular act or business not taxable as salary or 
business profits or otheiwise. See 194* I.T.R. 

642=I.L.R. {1941) Kar. 512=1942 Sind 53 - 

Secs. 6 and 12.—Transfer of entire pro- 

PERTVBY ASSESSEE—TRANSFEREE TO PAY OFF DEBTS 
AND ANNUITY TO TRANSFEROR—ANNUITY IF 
TAXABLE.— The assessee was the own« of a 
landed estate known as the ‘‘nine annas Tikamj 
Raj.” He had contracted heavy debts. He 
executed a deed by which he transferred his 
entire interest in that estate to the transferee. 
The consideration for the transfer was the pay¬ 
ment by the transferee of the transferor s debts 
amounting to a considerable sum, the further 
payment by her of the expenses of the ma^rnage 
of the daughter of the transferor and Iite 
annuity of Rs. 2.40,000. It was contended by 


the assessee that the life annuity payments must 
be considered as payment by instalments of a 
capital purchase sum and secondly, that the 
payment as derived from the estate and there¬ 
fore exempt from taxation under S. 12 as agri¬ 
cultural income. Held, (i) that an owner of 
capital might exchange it for an income which 
was taxable, or for another form of capital 
which was not taxable and the question whether 
vvhat was obtained in exchange should be con¬ 
sidered as taxable depended upon the nature of 
the transaction in the particular case. (Per 
Full Bench) (2) that the annuity cannot be con¬ 
sidered as “revenue derived from land which he 
used for agricultural purposes.” {By majority, 
(3) that in spite of the use of the word annuity) 
the sum in question was not capital but was 
income and was so taxable, and it was im¬ 
material that it was the “price” of the property 
transferred. {Foley v. Fletcher, 3 H. and N. 760- 
Minister of National Revenue v. Spooner^ (i933) a! 
C. 684; Secretary of State v. Scobble, (1Q02I A C\ 

P.L.T. 325=1934 p. 

304 (T.Ji.). 

Secs. 6 and 24 .—The maintenance manage¬ 
ment and running in races of race horses by an 
assessee, and his betting, do not in law con¬ 
stitute the ‘business,’ ‘profession,’ ‘vocation’ or 
‘occupation of the assessee, nor any part of such 
‘business’, ‘profession’, ‘vocation,’ or ‘occupa¬ 
tion’ and the receipts by the assessee from the 
said sources or any of them, would not, if a 
profit had been derived therefrom have in law 
constituted income, profits or gains of the 
assessee from ‘other sources’ within the meaning 
ofS. 6 (vi) of the Income-tax Act (1922); and 
accordingly, the assessee is not entitled under 
S. 24 of the Act to set off any loss of profits pr 
gains in any year of assessment in respect of the 
said maintenance, management and running of 
his race horses or in respect of betting, agSnst 
his income, profits or gains in the year under 
any other head of assessment. I.L.R. (1940) All 

274=1940 A.L.J. 129=1940 All. 154 (F.B.) See 

also ^3 L.W. 196=1941 Mad. 249 =(iq4i) i 
M.L.J. 103 (F.B.). ^ ^ 

bees. 7 to 12 ; Taxable income—Executors 

SPENDING AMOUNTS OUT OF INCOME—E.XEMPTION. 

—Where the executors made payments for the 
shradh expenses and for the cost of probate 
out of the income of the estate coming into their 
hands as executors and in pursuance of obliga¬ 
tions imposed on them by the testator, it 4s 
simply a case in which the executors having 
received the whole of the income of the estate 
apply a portion in a particular way pursuant to 
the direction of the testator and as such no 
allowance could be made in respect thereof in 
computing the taxable income. 65 LA. i(;o= 
I.L.R. (1938)2 Cal. 214=40 Bom.L.R. 780= 
42 C.W.N. 537-47 L.W. 614=1938 A.L T 261 

2-3.3 . 027; 1935 L. gyg 

A sum paid to an employee as gratuity not bv 
the employer but by a stranger who was inte- 
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i[which are due to him from, whether paid or not, or are paid by or on behalf of 
the Crown], a local authority, a company^ or any other public body or associatioV 
or 2[any private employer ; and for the purposes of this sub-section advances bv 
way of loan or otlierwise of income chargeable under this head shall be deemed to 
be salary due on the date when the advance is received. 

Provided that the Jlax shall not be payable in respect of any sum which 
the asscssee by the conditions of his employment is required to spend out of hi 
remuneration wholly, necessarily and exclusively in the performance of his duties]! 

Provided ^[further] that the tax shall not be payable in respect of any sum' 
^[deducted from the salary payable by or on behalf of the Crown to any individual 
being a sum deducted in accordance with the conditions of his service], for the 
purpose of securing to him a deferred annuity or of making provision for’his wife 
or children, provided that the sum so deducted shall not exceed one-sixth of the 
salary : 


LEG. REF. 

1 Substituted for “ which arc paid by or on 
behalf of any private employer” by Act VII of 

^^Substituted for ” by or on behalf of any 
private employer ” by VAd. 

® Inserted by Act ibid. 

* Substituted for ‘‘ deducted under the autho¬ 
rity of Government from the salary of any 

individual ” by A.O., 1937 - 

NOTES. 

rested in the employer out of charitable motives 
is not chargeable under the head “salaries m 
S. 7 of the Act, because it is not paid by the 
employer or any one on bchall of the employer. 

12 R. 477 ^ *934 E- 377 (E h.), “Income” m 
the Income-tax Act connotes a periodical mone¬ 
tary return coming in with some sort of regu¬ 
larity from definite sources. The source is not 
necessarily one which is expected to be conti¬ 
nuously productive but it must be one whose 
object IS the production of a definite return, 
excluding anything in the nature of a mere wind¬ 
fall, Where the asscssee, after the termination 
of an agency, is granted by his employer a 
certain periodical sum of money during the 
lifetime of the asscssee and in the event of his 
death before expiry of five years from the date 
of the termination of the agency payment is to 
be made to his son for the uncxpircd period ol 
five years, for the services rendered during the 
agency, provided he does not enter into a com¬ 
petitive business, the periodical sum ol money 
fall clearly within the purview of S. 7, Income- 
tax Act, and as such taxable income, unless the 
asscssee is able to bring his case within one of 
the exemptions contained in S. 4 i ( 3 ) ® 

the Act. 31 S.L.R. 432=17* IG. 375=*937 

Sind 234. As to assessment of income-tax on 
.salaries, 5.^ i R. 335 - * 9^4 E- 30 - The annual 
allowance received at London from a fund b> 
the Lord Bishop of Lucknow as such is a salary- 

within the meaning of S. 7 (i). * 93 * A.L.J. 

1107=193^^ A. 151* A transfer by the trustees 

of the shares to the employee at the termina¬ 
tion of his employment is not a pay'ment 
perquisite or profits thereunder received by 
the employee in addition to his salary' 01 
wages, which arc paid by or on behalf of the 
company within the meaning of S. 7 * * * E. 
yo—1933R. 22. The interest paid by a com¬ 


pany on the contributions which the company 
makes to the Provident Fund is a perquisite in 
addition to the salary or wages of the employees 
of the company. It is a sum that accrues to the 
members of the Provident Fund because they 
arc under a contract of service with the com¬ 
pany and as such it falls within the ambit of the 
term “salaries” in S. 7 (i). But unless and 
until the salary has been received by the em¬ 
ployee and has been paid by the company to 
him, such salary is not assessable to income-tax. 
When therefore the interest of the company’s 
own contributions to the Provident Fund is paid 
by the company and received by the employee, 
the sum so paid is “salary” within the meaning 
of that term as used in S. 7 (i). 1933 R. 45 
— 11 R. 172 (F.B.). “Salary” meaning of. See 
1941 I.T.R. 642. Company—Provident Fund 
—Contributions by employee and company— 
Payment to employee on retirement of total 
amount in Fund. Held, that the payment which 
the asscssee received was not merely deferred 
salary but was a payment in tlie nature of a 
capital bonus paid to a faithful employee of 
long standing, the asscssee was therefore not 
liable to tax on the amounts received by him. 
1940 I.T.R. 85. On this section, fl/jo 62 I A. 
207 = 69 M.L.J. 190 (P.C.). See now Ss. 58-D 
to 58-G, infra. 

Secs. 7, 18 and 60: Salary of Govern.«ent 
SERVANT—Date on which it becomes assessable 
—Postponement in receipt of salary 
Effect. —Upon a true construction of S. 7 (l) 
read with Ss. lO (2) and 60 (2), Income-tax 
Act, salary is not assessable to incomc-ta-x until 
it has been paid to and received by the em¬ 
ployee, the scheme of the Act being to levy 
income-tax not upon potential but actual profit^ 
An asscssee, a Government servant, rccmcstca 
the head of his office to pay him his 
salary on ist April, instead of on ist M^ch. 
The head of the office drew the salary in March 

and paid it to the asscssee on **'. j 
quested. The Income-tax Officer included t 

salary' for February in the year’s asscssmen on 

the ground that as it was drawn **^., . 
must be regarded as having been ,l 

month, because it was held by the head 0 
office in trust or bailment for the 
it was actually paid to the latter. . 

head of the office in the circumstances o 
case could not be regarded as a bailee or tius 



The Indian Income-tax Act (XI of 1922). 


2927 


i[Provided further that where tax is deductible at the source under section rft 

the assessee shall not be called upon to pay the tax himself unless he has received 
the salary without such deduction] : received 

_^[Explanation The right of a person to occupy free of rent as a nlar^ 

ff "Sf rb-S””'” .l.e pSrS?, 

^Explanation 2. A payment due to or received by an assessee from 
employer or former employer or from a provident or other fund at or in connection 

terminated or to be terminated, is to the extent to which it does not coList of conC" 

buUons by the assessee or interest on such contributions a profit received in r 

salary for the purpottes of this sub-tction, unless the payment i' maS solejv a. 

compensation for lorn of employment and not by way of remuneration for Lt, 
services : 

Provided that nothing herein contained shall render liable to income i 
any payment from a provident fund to which the Provident Funds. Act , 
applies, or any payinent from a recognised provident fund within the meaning of 
C^hapter IXA if such payment is exempted from payment of income-tax und^ 
■the provisions of Chapter IXA, or any payment from an approved sunerarm,!!..? 
fund within the meaning of Chapter IXB made on the dea^h of a benefeiarv or 

heu of or in commutation of an annuity, or by way of refund of contributions orthe 

death of a beneficiary or on his leaving the employment in connection with wh ch 
the fund is established,] ; :i - . wnicn 

(2) Any income which would be chargeable under this head if naid m 
Bntish India shall be deemed to be so chargeable if paid to a British subject nr a 
servant of His Majesty in any part of India 5 [by or on behalf of the Crown! or hv 
a local authority established ^[m the exercise of the powers of the Crown Rcnr/ 
sentative or the Central Government in that behalf], ” 

8 . The tax shall be payable by an assessee under the head “ Interest on 

securities ’ in respect of the interest receivable bv him 
on any security of the ’[Central Government] or of a 
Provincial Government, or on debentures or other securities for money issued bv 
or on behalf of a local authority or a company : ^ 


Interest on securities. 


LEG. REF. 

^ Pnserted by S. 8 of Act VII of 1939. 

* Added by S. 2 of Act XV of 1923. 

* Original explanation was numbered “ 1 ** 
by S. 8 of Act VII of 1939. 

* Added by Act VII of 1939. 

* Substituted for “ by Government ” by A.O 

1937. ' 

* Substituted for the words “ by the Governor 
Genera! in Council ” by A.O., 1937. 

^ Substituted for the words “Government of 
Iddia’* by A.O., 1939. 

. NOTES. 

The obligation to pay a certain sum of money 
to the assessee could not make him a bailee, 
for bailment could be of specific property only. 
He was ^clearly not acting as the assessee’s agent 
in drawing the salary for February, for he had 
not been authorized by the assessee either to 
draw the February salary in March or to keep 
It on the assessee’s behalf. In these circumstances 
me February salary received by the assessee in 
April could not be included in year’s assess* 
ment. 1937 Lah. 878. 

Sec. 8 . Interest on Securities. —See 6 P. 
29=100 I.G. 897=8 Pat.L.T. 359=1927 P. 133; 
1937 L. 435. Section not retrospective. 54 I.A. 
421 = 1927 P.G. 242=53 M.L.J. 819 (P.C.). 


Money paid by way of commission to banker 
lor collecting interest on securities not liable to 
be deducted. 9 P* 139=1929 P. 419. Where 
the assessee purchases Government securities and 
pays to the vendor the cost of these securities 
and the interest due from the last date on which 
interest was paid to the vendor up to the date 
on which the assessee purchases these'securities 
he cannot claim that this interest should be 
allowed as an admissible deduction from the 
interest drawn by him subsequently on these 
securities. The interest on Government securi¬ 
ties does not accrue from day to day but 
accrues on certain specified dates. It cannot 
therefore, be said to have accrued to the 
vendors of these securities at all, since they 
sold those securities to the assessees before any 
interest accrued on them. 9 P. i94=!g*3oP. 
33 (S.B.). On this .section, see also 1027 Lah 

435; 41 C.W.N. 905. 

Sec. 8 (as amended by Burma Adaptation 
of Laws Order 1937 ): Object and scope 
OF.—S. 8 is intended to point to the law by 
which any future issues of securities by the 
Government of India shall be governed. It is 
not retrospective and does not affect the exemp¬ 
tion from liability to tax of a loan which was 
issued by the Government of India years ago 
having regard to the Government of Burma 


2928 The Civil Court Manual (Imperial Acts). [g g 

^[Provided that no income-tax shall be payable under this section by the 
assessee in respect of any sum deducted from such interest by way of commission 
by a banker realizing such interest on behalf of the assessee] ^[or in respect of 
any interest payable on money borrowed for the purpose of investment in the 
securities by the assessee except interest chargeable under this Act which is payable 
without British India, not being interest on a loan issued for public subscription 
before the ist day of April, 1938, unless in respect of interest which is so chargeable 
tax has been paid or deducted under section 18, or unless there is a person in British 
India who may be appointed an agent under section 43 in respect of such interest] ; 

Provided ‘^[further] that no income-tax shall be payable on the interest 
receivable on any security of the ^[Central Government] issued or declared to 
be income-tax free : 

Provided further that the income-tax payable on the interest receivable 
on any security of a Provincial Government issued income-tax free shall be payable 
by the Provincial Government. 


LEG. REF. 

* Inserted by S. 3 of Act XVIII of ig 33 * 

* Added by S. 9 of Act VII of 1939. 

* Inserted by S. 3 of Act XVIII of 1933. 

* Substituted for the words “Government of 

India** by A.O. 1937* 

NOTES. 

Act and Cl, 10, Burma Adaptation of Law Order. 

1940 Rang.L.R. 435=1940 I.T.R. 264=1940 
Rang. 123 (S.B.). 

Sec. 8, Proviso 2 : Scope and effect op. — 
Even if an assessee company in obedience to the 
direction of the Income-tax department and 
under protest accepted certain figures as interest 
on tax free securitic-s, and inserted it in their 
return, they are frre to challenge it in appeal 
within the time allowed. I.L.R, (*941) Kar. 
191 = 193 hC- 7 * 4 = * 94 * 17, The mere 

fact that the accounts of a Life Assurance Com¬ 
pany have to be kept under (he provisions of 
the Life Assurance Companies Act and the rules 
made thereunder in a particular manner or 
that the income, profits and gains arc to be 
calculated in the manner prescribed in R. 25. 
Income-tax Rules, docs not affect in any way 
the statutory exemption from income-tax on the 
interest of certain securities given by the proviso 
to S. 8, Income-tax Act. However the income 
or actuarial surplus be called, however arbitrary 
be the manner of its calculation, it is an income 
on which the company is assessed; it is suffi¬ 
ciently real to them, and if the assessee company 
hold income-tax free securities, they arc entitled 
to a real and not an illusory benefit from such 
holding, and they arc entitled to ask that the 
whole of the interest of their tax free securities 
should be deducted from their total income 
before the tax is assessed, even if that total 
income be calculated according to statutory 

rules. I.L.R. (194*) 191 = 193 LG. 714= 

1941 Sind 17. 

Secs. 8 and 9 : Special act creating trust 
—Balance after defraying expenses to be 
PAID OVER TO baronet—If “OWNED** OR 
“received" by trustees—Liability to tax.— 
By Act IV of 1913, for settling certain pro¬ 
perties belonging to Sir Currimbhoy Ebrahim, 
Baronet, appellants were incorporated as 
trustees for executing the trusts. By S. 6 the 
Corporation was to pay out of the income 
from the properties all rates and taxes and 


sundry other outgoings. By S. 7 the Corpora¬ 
tion was required to form two funds, called the 
sinking Fund, and the Repair Fund, and to 
carry annually thereto respectively, out of the 
income of properties, certain sums calculated on 
percentages of capital sums there specified. By 
S. 8 the residue of the income was to be 
paid to the Baronet for the time being, if ot 
full age, for his own absolute use and benefit. 

that, so far as concerns the money which 
the appellants employ in maintaining the Sink¬ 
ing Fund and the Repair Fund and in defray¬ 
ing outgoings, they are not exempt from liability 
to pay tax. [(1921) i A.C. 65, Ref.] 61 I.A. 290 
= 58 B. 317= *934 P-C. 116 = 66 M.L.J. 634 
(P.G.). 

Secs. 8 and 10 .—The objects of the Madras 
Provincial Co-operative Bank were (i) to collect 
funds for financing Co-operative Societies, (ii) 

• * * * (iii) to purchase and sell Government 
Promissory Notes, and (iv) to carry on general 
business in banking. Its income was derived, 
in/er alia^ from interest on investments in Go¬ 
vernment securities. It was contended for the 
assessee that the purchase and sale of Govern¬ 
ment Promissory Notes having been found by 
the Income-tax authority to be a part of ib 
business, the interest derived therefrom con¬ 
stituted “the profits of a Co-operative Sodety 
exempted from income-tax by the Notification" 
—of the Government of India, dated the 25th 
August, 1925. Held, that the word “profits* 
as subject of taxation, was distinct from, and 
did not include, interest on Government securi¬ 
ties and that such interest was not exempted 
from income-tax under the Notification. 1933 
M. 489=37 L.W. 758=64 M.L.J. 640=56 M, 
837 (F.B.). 

Secs. 8 and 12 ; Income of an impartible 
estate—Nature of. —The income of an im¬ 
partible estate is not income of the undivided 
family but is the income of the present holder 
notwithstanding that he has sons from^ whom 
he is not divided. Unity of ownershipi un¬ 
accompanied by joint possession on the pBtt 
of the sons or any other right of possession 
would not seem to affect the character m • 
which the income is received. Income is no^ 
jointly enjoyed by the party entitled to main¬ 
tenance and the party chargeable. It cannot 
be held that tlie respective chances of each 
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g. (i) The tax shall be payable by an assessee ^[under the head “ Income 

Property. Property”] in respect of the bona fide annual 

value of property consisting of any buildings or lands- 
appurtenant thereto of which he is the owner, other than such portions of such 
property as he may occupy for the purposes of ^[any business, profession or vocation 

carried on by him the profits of which are assessable to tax,] subject to the following 
allowances, namely :— ° 


LEG. REF. 

^ Substituted for “ under the head ‘ property ’ 
by S. 10 of Act VII of 1939. 

* Substituted for the words “ his business,” by 
Act VII of 1Q39. 

NOTES. 

son to succeed by survivorship make them all 
co-owners of the income with their father, or 
make the holder of the estate a manager on 
behalf of himself and then or on behalf of a 
Hindu family of which he and they are some 
of the male members. 1941 P.C. I20 = (i94i) 
2 M.L.J. 972 (P.G.). 

Sec. 9 ( 1 ).—S. 9 (i) which deals with assess¬ 
ment under the head “property” in respect of the 
bona fide annual value of buildings does not apply 
to property in a foreign country. 1933 M.W.N. 
1362=65 M.L.J. 849 (F.B.). Where the whole 
of the income of an assessee, who is the sole 
surviving coparcener of a Hindu joint family, 
is derived from immovable property, but under 
a decree of Court the income is made subject to 
certain maintenance allowances in favour of 
widows in the family, such maintenance allow¬ 
ances are a charge on the property, the property 
being declared to belong to the assessee as resi¬ 
duary legatee subject to the payment of the 
allowances by way of maintenance. Though 
these charges do not fall under S. 9 
and cannot be deducted under that section, yet, 
the real income of the assessee which is liable 
to tax is the income subject to the deductions 
in respect of the charges. Therefore the assessee 
ought to be assessed not to the full amount oi 
the income derivable from the immovable pro¬ 
perty, but to that income less the amounts 
payable for maintenance allowances. l.L.K. 

(1939) Bom.L.R. 445 = 4 ^ Bom.L.R. 652=1939 

Bom. 362. In order to come within the provi¬ 
sion of S. 9 (I), the person who owris the buil¬ 
ding need not also be the owner of land upon 
which it stands. An assessee who takes on long 
lease a parcel of land from Government and 
erects buildings thereon with their permipion 
and is entitled under the term of the said le^e 
to remove the buildings withm a stipulate 
period on the termination of the said *e^e is 
assessable in respect of the annual value of the 
buildings under S. 9 of the Act. 151 • * 79 

( 2 ) = i934 M. 670 (F.B.). S. 9 IS 

a case where the assessees have V p ^VN 
interest of a lessee for 50 years. 34 • • • 

327=1020 G I (F.B.). Before an assessee can 

be’taxed^as an “owner” under S. 9 
it must be decided that he is in 
of the property in question, ^d 
rests with the Income-tax Officer. 
existence of a dispute as to **.'*®> * ' , 
suit has been filed, cannot of iteelf “P 

assessment and the Income-tax . 

power to decide if the assessee is the owner ot 
tee property without waiting for the determma- 

;.M .—367 


tion of the suit. I.L.R. (1937) 2 Cal. 358= 
^937 Gal. 583. “Owner”—Two persons joining 
together and purchasing property and making 
profits—Liability to assessment as owners— 
Minority of one does not affect liability to tax. 
39 Bom.L.R. 910=1938 Bom. 4i=I.L.R. (1937) 
Bom. 830. Beaumont, C. J.—The language of S. 9 
( i) does seem to involve that the assessee must 
be the owner of the property from which the 
income is derived, but in order to bring the 
section into conformity with the general scheme 
of the Act, the words “of which he is the owner” 
have to be read as meaning “of which annual 
value” he is the owner. I.L.R. (1939) Bom 
284. But see (1941) 2 M.L.J. 972 (P.G.) contra. 
Rangnekar, J.—A departure from a strict gram- 
matical construction of S. 9 is not unjustified 
because the whole object of the Act is to tax the 
income of the subject where it is found. If the 
income is found with a beneficiary, then the 
latter is primarily liable to be taxed; but if the 
income is formed with the trustee, then the 
trustee is the person who is liable. I.L.R 
(1939) Bom. 284=41 Bom.L.R. 232=1939 Bom.' 
195. Where certain bungalows of a Rajah were 
kept ready for occupation they cannot escape 
assessment though in fact it so happened in any 
one year that they were not lived in by the 
Rajah or his guests or officers. 22 L.W. 822. 
Business premises, (as) shops, officers, godowns* 
etc., if “house property.” See ii L.B.R. 781 = 
67 LG. 711. Gompany acquiring lands and 
building and letting the same for rent—Income 
assessable under the category “property” and 
not “business.” 113 I.G. 848=3 I.T.G. 23. A 
loss incurred by a firm by standing surety for 
another firm is not loss incurred forming a deduc¬ 
tion under the Act. 92 LG. 249=1926 L. 168 
When property vests in the Official Assignee 
under the provisions of the Presidency Towns 
Insolvency Act, he becomes the owner of the 
property within the meaning ofS. gof Income- 
ax Act. Gonsequently, the Official Assignee 
becomes liable to assessment to income-tax in 
respect of the income derived from the said pro 
perty in his hands. 41 G.W.N. 683=1.LR 
(1937) 2 Gal. 192. “Owners”—Meaning of—* 
]Vakf property—Mutwalli —If owner—Liability 
to be taxed in respect of income of wakf pro¬ 
perty. Held, (i) that though the properties 
were validly given as wakf, they then may not 
be held for charitable religious purposes; (2) 
that the mutwallis constituted an association of 
individuals within the meaning of S, 3 of the 
Income-tax Act; (3) that they were not, how¬ 
ever, “owners” of the properties within the 
meaning of S. 9 of the Act; (4) that they could 
not therefore be assessed as regards the income of 
the properties under S. 9; (5) that accor¬ 
ding to law the Income-tax authorities were 
bound to assess, so far as the income of the 
wakf properties was concctned, directly the benci^ 
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(i) where the property is in the occupation of the owner, or where it is 
let to a tenant and the owner has undertaken to bear the cost of repairs a sum 
equal to one-sixth of such value ; 

(h) where the property is in the occupation of a tenant who has undertaken 
to bear the cost of repairs, the difference between such value and the rent paid by 
the tenant up to but not exceeding one-sixth of such value ; ^ 

(in) the amount of any annual premium paid to insure the pronertv apain^jt 
risk of damage or destruction ; 

(iv) where the property is subject to a mortgage or other capital charge 
the amount of any interest on such mortgage or charge ; where the property is 
subject to an annual charge not being a capital charge, the amount of such charge; 
where the property is subject to a ground rent, the amount of such ground rent ■ 
and where the property has been acquired, constructed, repaired, renewed or 
reconstructed with borrowed capital, the amount of any interest payable on such 
capital : 

Provided that no allowance shall be made in respect of any interest or annual 
charge payable without British India and chargeable under this Act, not being 
interest on a loan issued for public subscription before the ist day of April, 1938, 
except interest or a charge on which tax has been paid or from which tax has 
been deducted under section 18 or in respect of which there is an agent for the 
payee in British India who may be assessed under section 43] ; 

(y) any sums paid on account of land revenue in respect of the property ; 

(vi) in respect of collection charges, a sum not exceeding the prescribed 
maximum ; 


LEG. REF. 

* Substituted by Act VII of 1939. 

NOTES. 

ficiarics mentioned in the wakf deed. See I.L. 
R. (1939) Bom. 1284=41 Bom.L.R. 232=1939 
Bom. 195. 

Sec. 9 , (i) (iv).—The property belonging to 
an estate subject to the rule of primogeniture is 
still the property of the family and not the sole 
property of the manager for the time being for 
the purposes of super-tax. In computing income 
of the head of an impartible family governed by the 
law of primogeniture^ the allowances paid to junior 
members thereof should be deducted. They cannot 
be deemed to be part of the income of the 
family. They are the separate property of the 
junior members on which they can be separately 
assessed. 14 L. 255=1933 L. 284. The words 
‘property ofwhichhe is the owner’ in S. 9 (i) 
arc not to be read as meaning‘of which annual 
value he is the owner’, flowcvcr diflicult it 
may be in some cases to apply the simple and 
ordinary phrase ‘owner of property' to the facts 
of each case, it is not permissible to substitute a 
phrase which is of dubious and noticeably diffe¬ 
rent meaning. Again the distinction between 
property owned by an individual Hindu and 
property owned by a Hindu undivided family 
must be made by applying the Hindu Law. It 
cannot be said that because the statute to be 
interpreted is an Income-tax Act broader or 
more general notions of ownership thrn the 
Hindu Law affords are to determine the matter. 
The Act is an Indian Act and the distinction 
takes its meaning from the Hindu Law. Pro¬ 
perty though impartible may be the ancestral 


property of a joint family, and in such cases 
the successor falls to be designated according to 
the ordinary rule of the Mitakshara. Though 
the co-ownership of the Junior member may be 
‘in a sense’ only, carrying no present rightto 
joint possession, if the question be whether the 
Hindu undivided family or the present holder is 
owner of the estate the answer of tlic Hindu 
Law is that it is the joint family property. 
The present holder cannot therefore be 
(liargcd in respect of it under S. 9 of the 
Income-tax. 54 L.W. 635=1941 P.C. 120= 
(1941) 2 M.L.J. 972 (P.G.). A Hindu undivid¬ 
ed family is a single unit for the purpose 
of income-tax matters and in the case of assess¬ 
ment of a Hindu undivided family S. 9(i){i*') 
of the Income-tax Act can be applied only when 
tlie property, i.e.^ the property which constituted 
the taxable property of the undivided Hindu 
family is subject to a mortgage. The word 
‘mortgage’ in S. 9 (1) (I'y) must, when a 

Hindu undivided family is being assessed as 
such in respect of the income under S. 9, be 
taken to refer only to a mortgage by the 
Hindu undivided family as such and cannot 
include a mortg.age by some individual member 
or members of his or their sliarcs of such pro¬ 
perty. Interest paid or payable in respect of 
a mortgage by some members of the undivided 
family of their shares in the family property 
cannot tliereforc be allowed to be deducts m 
computing the proAts of the property in assc^- 
ing the undivided family to income-tax. 63 G. 
1157. The deposit with tlie creditors of title- 
deeds relating to property for the purpose 01 
borrowing money for the purchase and exten¬ 
sion of property docs not constitute a charge on 



2931 



The Indian Income-tax Act (XI of 1922 ). 


{vtt) m respect of vacancies, that part of ^[the annual value] which is 
proportional to the period during which the property is wholly unoccupied or 
where the property is let out in parts, that portion of ^[the annual value] appropriate 

to any vacant part, which is proportional to the period during which such part 
IS wholly unoccupied ;] ^ 

3[* * * ♦ 

(2) For the purposes of this section, the expression “ annual value ” shall 

be deemed to mean the sum for which the property might reasonably be expected 
to let from year to year : ^ 


LEG. REF, 

^ Substituted by S. lo of Act VII of 1939. 

^ Substituted for “ the net annual value, after 
deducting the foregoing allowances ” by S. 5 of 
Act XL of 1940. 

® Omitted by S. 10 of Act VII of 1939. 

NOTES. 

the property within the meaning of S. 9 (i), 
Cl. (w) of the Act. 1932 A. 451. See also 6^ 

c 1157- 

Sec. 9 ( 1 ) (vii).— ^Vacancy' cannot mean or 
include occupation. Consequently where an 
impecunious tenant fails to pay the rent, the 
house cannot be treated as not having been let 
at all. Nor can unrealised or unrealisable 
rent be treated as rent which did not accrue. 
32 P.L.R. 418= 1931 L. 656. The provision in 
S* 9 (i)> paragraph {vii) is intended to apply 
primarily only to those cases in which the 
house in question is not in the occupation of 
the owner but is habitually let to tenants and 
the vacancies referred to are vacancies between 
the different tenancies. It may also he applied 
to cases where a house though not let is dis¬ 
mantled and shut up by the owner but it has 
no application to a house kept always furnished 
and ready for occupation by the owner but 
never in fact used by him at all. Such a 
house may be unused but it cannot be called 
‘vacant’. 1931 L. 656. ^^Vacancf meaning of. 
See /[Q M. 22 = 1926 M. 287=50 M.L.J, 63. 

Sub-Sec. (2): “Annual value” —Annual 
value in S. 9 (2) does not mean only annual 
money benefit derivable from property but, the 
sum for which the property might reasonably be 
expected to let from year to year. In estima¬ 
ting the sum for which the property might 
reasonably be expected to let from year to year, 
the amount paid by the tenant on account of 
the Municipal house-tax should be included, 
that is, should be treated as part of the rent 
payable by the tenant to the landlord. 17 L. 
494=1936 L- 762 (F.B.). The sum for which 
the property might reasonably be expected to 
let from year to year is a hypothetical sum into 
which rates as such do not enter at all and 
from which they are not to be deducted. But 
if and so far as the actual bargain made by the 
parties is considered as evidence of the amount 
which a hypothetical tenant would give or the 
landlord reasonably expect to get is the figure 
which represents the whole of the consideration 
exacted by the landlord for the right to use and 
occupy the property—comprising not merely 
the rent paid by the tenant as such, but also 
the tax paid to the corporation by the tenant. 
36C.W.N. 1144=1932 G. 886 (S.B.) (1930 L* 
^20, Diss.). The owner’s share of Mumcipal 


tax payable under this Municipal Act, is not a 
tenant’s tax. It is a liability of the owner and 
It under the agreement it is paid off bv the 
tenant, It represents part of the consideration 
fec^ved by the landlord and has got to be 
included in the computation of the annual 

C 88°6 1 144 =-932 

t-3. «ab (b.B.). See also 1929 L. 503. The 
phrase ‘annual value” whether in Income-tax 
Acts or wherever else it appears with rating 
or taxation ineans the same thing, i.e., “the sum 
at which the property may reasonably be 
expected to let from year to year.” The annual 

benefit derivable from it by the owner. 131 I 
C. 193 Per/Irf&OT J._What the landlord has 
been able to collect for past year is a fair mea¬ 
sure of what the property may reasonably be 
expected to let from year to year. 131 I Q 

V.r Dalip Singh, J. -Vhe sum'for wWch th^ 
perty might reasonably be expected to let from 

/T *?. amount and has 

nothing to do with the rent actually received by 

the owner. A good way of arriving at the 

notional sum would be the correct average of 

the rents paid for similar and similarly sitLted 

biuldings in any given area. The sum for 

which the property might reasonably be expec- 

fZi^h landlord can secure 

from the most necessitous tenant but is the 

sum which might reasonably be expected to be 

heinv^h'^ from year to year regard 

being had to the rents paid for similar and 

similarly situated buildings in that localire If 

circuimtances make it impossible or i^con- 

vement to apply this method, other factors 

maybe taken into consideration. One of the 

more important considerations is the length of 

been able to 

“> ‘be inference 
that the notional rent included that amount of 

R majority of the Full 

Bench (Adduon, J., dissenting) that the “annual 
value of the property for purposes of S. q ^ 
the Act does not include sums ^id by tenets 
o the owner on account of Mumcipal house- 

Per TekChand, 

J. The quMUon m such cases does not admit 
^ a general answer. The provisions of Ae 
Mumcipal Act in force in a particular localhy 
and the .relevant noufication under which the 
taxes levied have an important bearing on he 
decision m quesbon. Per Addison, 7 -The 
question is one of fact and not of law namelv 
what as a fact was the sum for wUch thDirn 

to‘fea“'“ri‘?‘ “P“bid to let ^m 
year to year. 131 I.C. 193 = 193 , 1 ,. (gj 
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[S. 10 (i) 


Provided that, where the property is in the occupation of the owner for 
the purposes of his own residence, such sum shall, for the purposes of this section 
be deemed not to exceed ten per cent, of the total income of the owner, ^ 

(3) Where property is owned by two or more persons and their respective 
shares are definite and ascertainable, such persons shall not in respect of such 
property be assessed as an association of persons, but the share of each such person 
in the income from the property as computed in accordance with this section shall 
be included in his total income.] 


10. (i) The tax shall be payable by an assessee under the head Profits 

Buisness gains of business, profession or vocation ”] in respect 

of the profit or gains of any ^[business, profession or 
vocation] carried on by him. 


LEG. REF. 

* Added by Act VII of 1939. 

* Substituted for “ Business ” by S. 11 of Act 
VII of 1939. 

® Substituted for “business” by Act VII of 

1939 - 

NOTES. 

(F.B.). The income and profits from immova¬ 
ble property are to be ascertained by finding 
out the sum for which the properly might 
reasonably be expected to let from year to 
year. Where the immovable property consists 
of a number of market-stalls, this is to be 
done by ascertaining the annual value of each 
of the stalls which in the aggregate make up 
the property to be assessed. In determining what 
that annual value is, the Income-tax Officer 
must have regard to the facts of the particular 
case under enquiry; one of such factors is the 
actual daily rent of each of the stalls. 9 R. 
154—1931 R- 99 (S.B.). In computing the 
notional annual value of a house which is not 
in fact let, the cost of collecting the rent if tlic 
house was let cannot be deducted from that 
notional value; because even in the case of a 
house which is in fact let, the collecting charges 
may not be deducted unless they have actually 
been incurred and in that case the sum which 
may be deducted is limited to a sum “not ex¬ 
ceeding the prescribed maximum.” 10 P.261 — 
1931 P. 233. The house-tax is not a part of the 
rent of the annual income accruing from the 
house property to the landlord, but is a mere 
liability of the landlord incidental to his owning 
the property which he lets out to the tenants 
on rent. 30 P.L.R. 429=1929 L. 503=^40 
I.C. 1=1932 C. 886 (S.B,); 131 I.C. 193 = 
1931 L. 320 (F.B.). Urban immovable pro¬ 
perty tax under Bombay Finance Act, if tax on 
income. 42 Bom.L.R* 10 (F.B.). See olso 1928 
M. 368 = 50 M.L.J. 176 (F.B.). (Professional 
tax not to be deducted from taxable income). 

Sec. 9 (2), proviso: “Residence”—Building 

OWNED BY COMPANY AND PARTLY USED FOR 
OFFICERS AND PARTLY LET OUT TO MEMBERS.— 

The word “ residence” in S. 9 (2), prowso, 

bears the ordinary meaning, i.e,^ the place 
where a human being cats, drinks and sleeps or 
where his family and servants eat, drink or sleep, 
or where there is some permanence or continu¬ 
ance of such eating, drinking and sleeping. It 
docs not bear the extended meaning, which it 
bears in the case of a company, namely, the place 
where the company keeps house and does busi¬ 


ness. There is no justification for applying the 
word to a fictional person, such as that of a limi¬ 
ted liability company. Consequently, a building 
owned by a Stock Exchange Association, which 
is partly occupied by its offices, and partly let 
out to its members for their business, but not 
used by them for their residence, does not con¬ 
stitute “residence” under the proviso to S. 9 (a). 
39C.W.N. 327 = 620. 547. 

Practice and Procedure. —In estimating or 
arriving at a decision as to the annual value of 
building, the Income-tax Officer is entitled to take 
into account the actual sum expended in the 
erection of the building. The finding of the 
Income-tax OJficer is one of fact with which the 
High Court cannot interfere. 146 I.C. 550 (l) 
— *933 !-*• 629. No mandamus to be issued 

when the amount involved is very small. 146 
I.C. 551 = 1933 L. 822. 

Secs. 9 and 12 —Where the assessee 
having taken land on a long lease under which 
the land together with the buildings thereon 
will revert to the possession of the lessor on the 
expiry of the lease, has erected thereon masonry 
buildings and has received rents from lessees of 
the buildings, wlicthcr the tax payable by the 
assessee in respect of the rents is to be deter¬ 
mined in accordance with S. 9 or with S. 12, 
144 I.C. 344-37 C.W.N. 881 = 1933 P.G. 180 
= 65 M.L.J. 247 = 55 A. 452=60 LA. 307 
(P.C.) See also 1934 M. 670 (F.B.). 

Secs- 9 ( 1 ) and 14 .—Property of which he 
is the owner in S. 9 (i)—Meaning of—Income 
of impartible estate held by member of joint 
Hindu family—How chargeable. LL.R. 
(1941) Kar. (P.C.) 155=1941 P.C. 120=1942 
M.W.N.4-74C.L.J. 508=44 Bom.L.R. 196= 
(1941) 2 M.L.J. 972 (P.C.) cited under S. 9 

Sec. 10 : Business— Meaning.— See 41 C.W.N. 
46 = I.L.R. (1937) 2 Cal. 36. Cwrying on 
business can exist only when there is a succ^ 
sion of acts and the performance of a single 
act apart from special circumstances is not 
cnougli even though it may result in gains or 
profits. 57 B. 651 =35 Bom.L.R. 914=1933 
422. See also 1935 L. 53. S. 10 of the Act 
deals only with businesses which are wmg 
carried on and not businesses which have 
ceased to be carried on. A company can cariy 
on several distinct and separate businesses 
it must always be a question of fact 
those businesses are separate or so interlockea 
with the main chief business of the comply ^ 
to be really one business. If separate busmew^ 
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are carried on during the year of account, the 
profits and gains of each of them separately will 
have to be arrived under S. lo (i) and (2) of the 
Act after making the allowances given in sub- 

S. (2) ; and the loss, if any, in any one or more of 

the businesses would under S. 24 of the Act, be 
set-oflf against the profits and gains of the more 
successful businesses arrived at in the same way 
and the aggregate income computed. But an 
assessee company cannot adopt this course when 
the businesses in which the losses are incurred 
have ceased to be carried on in the year of 
account. 1935 M. 330=68 M.L.J. 379=58 M. 
433 (F.B.). The members of the Karachi 

Chamber of Commerce provide for themselves 
certain facilities in trade, such as a measurer of 
merchandise and pay for these facilities. They 
combine as a Chamber and provide these faci¬ 
lities for themselves as members of that Cham¬ 
ber and they pay more than is actually neces¬ 
sary for the provision of these services. Held, 
the measurement fees and charges realized by 
the Karachi Chamber of Commerce from its 
members are not taxable income. They are 
not profit on trade within the meaning of S. 2 
(4) and S. 10 of the Act, but are savings. The 
fact that the office of public measurer serves not 
only members of the Chamber but members of 
the public as well or that the members are in¬ 
corporated as a Chamber under the Companies 
Act, does not destroy the mutual basis of the 
members dealing with the Chamber. 1939 I. 

T. R. 575= 1939 Sind 308. Association of mer¬ 
chants formed for protecting and promoting 
interests of members trading in grains and seeds 
—Opening of Produce Exchange Department 
and clearing house—Charging of fees from 
members—Income from sale of samples received 
for qualitative analysis and penalties levied for 
trading in breach of rules not taxable as profits 
and gains of business. I 93 P I.T.R. 594. 

‘Tncome” and ^‘Profits”—Distinction.— 52 
M. 64=1929 M. 387 = 56 M.L.J 481 (F.B.). 
Term “profits” implies a comparison between 
the state of a business at two specific dates 
usually separated by an interval of a year, and 
if the company is to be regarded as dealing in 
house property by letting out for premium and 
rent in the course of and for purpose of its 
business, the money value of the extent to which 
at the end of the year it betters its position by 
such means will be assessable as profit. If its 
position is bettered by other means from causes 
not directly connected with the business of the 
company, the enhanced value though realised is 
not part of the profits of the business. Every¬ 
thing depends on what the business is. 34 
W.N. 327=1930 C. I (F.B.). Debt discharged 
by consideration other than cash. True value 
of consideration must be looked to. 9 240 

= 1930 P. 81 (S.B.). S. 10 deals solely with the 
profits or gains of any business carried on by 
the assessee. It does not refer to profits or 
gains generally from whatsoever source derived. 
26 N.L.R. 75=1930 N. 183. Sums received by 
a firm, in the nature of a solatium^ lor the 
compulsory cessation of certain agency con¬ 
tracts, are not “ income, profits or gains 
arising from business carried^ on by them and 
they are consequently not liable to be assessed 


to income-tax. 59 I.A. 206=59 C. 1343 = 1932 
P.C. 138=63 M.L.J. 124 (P.C.). See also 1941 
I.T.R. 642 (business “profits or income,” what 
are). Where there is no Hindu joint family 
but still on account of the minority of sharers, 
the sharers have all to be looked after by a 
common guardian and the business is carried 
on with the properties of the tenants-in-com- 
mon put together with the advantages of such 
condition the Crown can assess the person 
cari^Tng on the business under S. 10 (i). 55 
M. 891 = 1932 M. 378=62 M.L.J. 600 (F.B.). 
In order that a payment in kind may be taxable 
income, it is essential that what is received in 
kind should be the equivalent of cash or should 
be money's worth. 60 I.A. 146=12 P. 318= 
64 M.L.J. 612 (P.C.). Assessee having more 
than one business can set-off expenses incurred 
in re-starting business which has to be stopped 
on account of cyclone as against profits and 
gains in other business. 1935 M.W.N. 1208= 
69 M.L.J. 876 (F.B.). 

A DEBTOR WHO GIVES HIS CREDITOR A PRO¬ 
MISSORY NOTE FOR THE SUM HE OWES CAN IN NO 
SENSE BE SAID TO PAY HIS CREDITOR. —He merely 
gives him a document or voucher of debt pos¬ 
sessing certain legal attributes. So far as such 
promissory note is concerned, the assessee does 
not receive payment of any taxable income from 
his debtor or indeed any payment at all. 60 
I.A. 146=12 P. 318=64 M.L.J. 612 (P.C.). 

Appropriation op payment to interest— 
Option op tax-payer. —An assessee took over 
from the debtor in satisfaction of a loan six 
items of property movable and immovable 
amounting in all to Rs. 20,74,973. Assuming 
that these six items might be treated as moneys 
worth, it was contended that the sum which far 
exceeded the total amount of interest due on 
the loan must be treated as applicable in the 
first place to the discharge of the debtor^s 
liability for interest. Held, that the basis of 
the presumption, namely, that it is to the ere* 
ditor’s advantage to attribute payments to inte¬ 
rest in the first place, leaving the interest bearing 
capital outstanding, was gone. Moreover, if the 
question were one between the debtor and the 
creditor {i.e., assessee), the assessee might to the 
last moment appropriate the above mention^ 
amount to capital account, for in a question of 
the revenue the tax payer is entitled to appro¬ 
priate payments as between capital and interes" 
in the manner least disadvantageous to himself* 

60 I.A. 146=12 P. 318=64 M.L.J. 612 (P.C.). 

Foreign remittance—Capital or profits._ 

There is no praesumptio juris that a sum received 
from a foreign partnership is remitted out of the 
profits of that business. Where a firm was 
assessed to income-tax in respect of certain sums 
received from a foreign business and both the 
Income-tax Officer and the Assistant Com¬ 
missioner held that the sums were the assessee's 
share of profits. Heldy that a further reference 
to the High Court on that question was not 
maintainable, ii R. 397=1933 R. 217. 

Payment op arrears of royalty. —Where 
an assessee agreed to take a colliery business 
on the representation that it was free from 
encumbrances which had accrued due prior to 
his getting possession. Held, that he coW not 
deduct the amount so paid from his incomet 
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6o I.A. 146=12?. 318-64 M.L.J. 612 (P.C.). 

Loss OF C’apital. —The assessee who was 
carrying on business in pieregoocis accepted 
deposits from various peoples for the pur¬ 
pose of that business and paid interest on those 
deposits which were used in his piece,g(‘ods 
business. He had, however, no money-lending 
business. As a result of a dacoity committed in 
his premises one night» a sum of Rs. 14.400 
was lost, and it was claimed that this sum 
should be deducted in computing the profits 
and gains under S. 10 fi), Income-tax Act. 
Held, that the amount in question was neither 
the stock-in-trade nor expenditure necessary for 
the carrying on of the ‘business’ of the assessee 
or for earning the receipts, but w'as clearly a 
loss of capital and W’as not deductible. 1035 

L. 53. As to what is capital expenditure 
62 C. 87-39 C.W.N. 70. 

Isolated speciiiative venture—Profits 
FROM. —Assessee who was a landowner and 
money-lender and had an interest in certain 
cotton mills purchased in Court auction the 
right, title and interest of a certain person in 
some legacies which were the subject of litiga¬ 
tion. After a protracted litigation extending 
over several years, he was able to realise a sum 
of some money in respect of the legacies, which 
was far in excess of the purchase-money paid 
by him. That excess receipt was sought to be 
assessed to income-tax. Held, that the transac¬ 
tion could not be described as an adventure 
or concern in the nature of trade, but it was 
an isolated transaction in no way connected 
with any other trade or business activities of 
the assessee, and that consequently the amount 
of excessive receipt was not clcarlv assessable 
to income-tax. 68 M.L.J. 222=‘)8 M. 363 = 

1935 M. 387 (F.B.). 

Bad debts and time-barred debts. —The 
presumption that a debt barred by time is 
prima facie bad is rebuttable by evidence 
according to the circumstances of the case. A 
debt becomes actually bad when it becomes 
irrecoverable and not when it is merelv time- 
barred. It may become bad even before it is 
time-barred, when it becomes quite irrecover¬ 
able by the circumstances of the debtor. (1932 
P.G. 178. Ref.) 13 P. 101 — 1934 P.46. See 
1939 I.T.R. 149; 1938 Pat. 577; 1938 Cal. 

636. 

What are Proper Deductions. —Money 
embezzled by the clerk of the assessee is a 
deduction in computing the income or profits 
of the business ; so also the boarding expenses 
of servants and their transit charges are items 
of deduction. 4 P. 383—1925 P.408. Cf. 59 

M. L.J. 403. A loss whether by embezzlement 
or whether by theft is not one of the allowances 
which is allowable to the assessee under S. 10. 
17 Pat. 102—19 Pat.L.T. 176=1938 Pat. 159. 
An assessee is entitled to deduct the freight 
charges, etc., from the market value at the 
ports, provided the charges are shown in the 
accounts as having been incurred. The deduc¬ 
tions can be allowed in the following year if the 
charges are then shown. 1931 L, 759. Firm 
carrying on business in partnership with other 
firms—Losses if a deduction—Expenses on 


accountants and lawyers can be deducted 4^ 
M.L.J. 711 = 1924 M. 205. The Burma *Rail. 
ways Co. are the owners for the Railway 
system and all its premises for the purpose of 
S. 9 (2) of the Income-tax Act (VII of 1918) 
but they are owners not by reason of their being 
partners with the Secretary of State for India! 
64 I.C. 801 = 11 L.B.R. 33. Body of trustees 
carrying on business—Liability to income-tax 
1930 L. 929. It would be still more difficult 
to hold that the profits or gains include profits 
or gains of a member of the firm which carried 
on the business. 1930 N. 183. The amount of 
interest due on a mortgage debt but not actually 
paid is an allowable item of expenditure under 
head “house property income” under the 
section. 54 C. 630 = 31 C.W.N. 557=19270. 
553. The mere fact that the debtor of an as¬ 
sessee has made an entry in his books showing a 
credit to the assessee for the amount of interest 
due in the accounting period does not neces¬ 
sarily mean that the amount had been received 
or realised by the assessee and does not justify 
income-tax assessment. In order to justify the 
assessment, there must be a clear finding ba.scd 
on some evidence that the amount was realized 
or received in some form by the assessee in the 
accounting period. A presumption by itself 
does not justify assessment. 15 L. 486=1934 L. 
408. But see 13 R. 243=1935 R. 171 (S.B.), 
Where the debtor executed a fresh promissory 
note for interest due on a prior debt and both 
in the interest account of the creditor and in 
the account which they kept, relating to the 
debts of their respective debtors, the interest in 
question was shown as having been received 
by the asscssees during the year of account, and 
it was so stated in the profit and loss account of 
the firm. Held, that in effect what happens 
in su( h cases is that the asscssees arc content to 
stay their hands in connexion with the recovery 


of the loan and interest under the old transac¬ 
tion in consideration of the obligation under¬ 
taken bv the debtors under the new promissory 
note which consists of the interest due under 
the old loan which is capitalised for the 
purpose of the new transaction. In other 
words, the asscssees were investing the old 
interest as capital in the new loan. Hence such 
amount w’as interest upon loans that had 
accrued to the asscssees in the accounting year, 
and as such was assessable to income-tax for 
the year. 13 R. 243=1935 R. 171 (S.B.). But 
see also 15 L. 486=1934 L. 408. Banking busi¬ 
ness at places within British India and at plac« 
outside British India—Money borrowed at head 
office, part of the borrowing remitted to a place 
outside British India and used as capital there 
—Interest paid not allowable as a deduction, 

27 L.W. 432-54 M LJ. 436 (F.B.). 0^ 

1932 M. 573^=63 M.L.J. 227 (F.B.). Capital 
borrowed in British India for foreign business 
—Interest paid in British India towards 
When can be deducted. 1930 L. 9 ®?* , 
a company acquires lands and building an 
lets the same for rent the income arising 
from is assessable under the category of *pronts 
and not “Business”. 32 C.W.N. 413 - 
“Tliavanai” system—Interest on—DeducUbilipJ. 

1 15 LC. 485=1020 M. 34. Sfealso 135 


S. 10 (1)] 


The Indian Income-tax Act (XI of 1922). 


2935 


NOTES. 

810 = 19328. 94=33 Bom.L.R. 1587. Borrow- 

ed capital used for a separate branch of the 
business—Failure of this branch of the business 
and loss of amount—Assessment for the year 
following the year of loss—Interest paid on 
borrowed capital during the year of assess¬ 
ment, deduction of. See M.L.J, 600=52 M. 
296 (F.B.). Assessee financing an appeal— 
Additional sum received by him on appeal 
being successful—Liability to assessment. 1935 
A.L.J. 405=1935 A. 415. Assessee paying part 
of profits to third party under agreement—Right 
to deduct out of taxable income. 37 Bom.L.R. 
126=1935 * 97 - ^48 LC. 681 = 

1934 ^72* Advance of loan to enable 

borrower to sell property—Agreement to pay 
portion of consideration—Effect—Such portion 
not assessable. See ii R. 454. Business profits 
—Company managing railway on behalf of 
Secretary of State—Computation of profits— 
Deduction of guaranteed interest—Interest on 
borrowed capital. 49 C. 815 = 27 C.W.N. 34. 
Where a partner as partner lends money beyond 
the initial capital to the partnership at an agreed 
rate of interest and the money is used for capital 
expenditure, the interest paid by the partner¬ 
ship to him in the “previous year” should be 
deducted in computing the profits or gains of 
the partnership within the meaning of S. 10 (2) 
(m). See also 8 R. 277: iQ L. 88=1936 L. 
738 (2). Losses suffered by an assessee as a 
member cf a company or firm are to be taken 
into account in fixing the amount of his taxable 
income. 1924 N. 153. Under Act VII of 
1918, share ol a partner’s loss in an unregistered 
firm of which he is a partner can be deducted 
from his other income for purposes of income- 
tax. 80 I.C. 362. Business profits—Assessment 
based on income of the previous year— Deduction 
for obsolete machinery. 48 B. 389=26 Bom.L.R. 
312. Deduction for depreciation—Rice-mill factory 
lease of—Owner to bear loss due to wear and 
tear—Deduction if allowable. See 50 M. 529. 

See also 1940 Mad. 366 =(i 94 ^) * M.L.J. 319 
(F. B.); I.L.R. (1938) Bom. 374=40 Bom.L.R. 
343=1938 Bom. 241 (S.B.); LL.R. (i 937 ) Bom. 
821 = 39 Bom.L.R. 903 = 1937 Bom. 493. The 
machinery, plant and buildings on which an 
allowance for depreciation is claimed should be used in 
the business of the Company. Where the ma¬ 
chinery, etc., were used by the constituent firms 
and they had obtained allowances in respect of 
depreciation, held, that the main company was 
not entitled to claim a deduction once again. 
32 P.L.R. 335=1931 L. 378. As to deductions 
on account of depreciation of machinery, see 
also ^6 B. 129=34 Bom.L.R. 104=193^ B. 216. 
The expression ^^used for the purposes of the 
business'* in S. 10 (2) (iv) means used for such 
purposes during the accounting year and conse¬ 
quently the allowance for depreciation under 
S. 10 (2) (vH) is inadmissible in respect of 
buildings, machinery, plant, etc., remaining idle 
^d not actually used by the assessee in his 
business during the account year. Likewise the 
obsolescence allowance under S. 10 {2) (»it) 
can be claimed only in respect of machinery or 
plant actually discarded in the accounting year. 

3 I.T.C. 73. Profits— Computation of-De- 

preciation in the value of securities held by a 


bank. 46 B. 567=24 Bom.L.R. 118. Mini“ 
mum royalty of a mining lease is rent and is 
exempted even if paid in arrears. 9 P. 240= 
1930 P. 8r (S.B.). As to payment of royalty, 
see 128 I.C. 273=1932 M. 437 = 63 M.L.J. ii 
(S.B.); 133 LC. 38=10 P. 275=1931 P. 264. 
See also \^o I.C. 611 = 1936 P. 267. Tax on 
companies levied under S. 92 of the Madras 
District Municipalities Act (V of 1920), can be 
deducted as a business allowance under S. 10, 
sub-sec. (2), Cl. (9) of the Indian Income-tax 
Act in calculating the profits of a company. 81 

I.C. 454~47 M. 667=47 M.L.J. 160. Business 
resulting in loss—Depreciation can be added on 
to loss sustained. 26 N.L.R. 75=122 1.0.689= 
1930 N. 183. ^^Obsolete allowance" —Circum¬ 
stances justifying grant—Machine discarded and 
sold as out of repair—Claim for allowance. 26 
A.L.J. 1319=1141.0. 897=1929 A. 70. Machi¬ 
nery sold as not obsolete—Loss sustained by 
sale—Deduction from annual profits—Assessee’s 
right to. 1924 M. 455=79 I.C. 603=46 M.L.J. 
42. Where a company is purchased as a going 
concern by another firm, the latter company is 
entitled to the deduction of depreciation allow¬ 
ance in respect of machinery, buildings, etc., to 
which the former was entitled to claim under 
S. 10 (2) (vi) of the Indian Income-tax Act, 
such claim not being personal to the old com- 
pany. 56 M.L.J. 451 (F.B.). Held^ further, that 
the calculation of depreciation allowance must 
be made on the original cost of the machinery, 
etc., and not on the value at which the suc¬ 
ceeding company purchased. 1929 M. 453 = 

56 M.L.J. 451 (F.B.). See also 56 B. 129=34 
Bom.L.R. 104=1932 B. 216. Depreciation on 
buildings and machinery can be set-off against 
gains and profits accrued to the owner of those 
buildings and machinery from any sources such 
as rental from house property during the year 
in question. 116 I.C. 547= *929 L. 556; 53 M. 
702 = 58 M.L.J. 46 (F.B.). The word “obsolete” 
in S. 10 (2) must be taken to include cases of 
unfitness from whatever cause. The question 
whether the total destruction of machinery which 
renders it unfit for the purpose it was origi¬ 
nally intended for, entitles the owner to claim 
deduction from income-tax is a question on 
which a reference can be made under S. 66. 
20L.W. 859=1925 M. 157=85 I.C. 478. The 
question whether a particular machinery has 
become obsolete is one of fact. 35 C.W.N. 314 
(13 I.C. 205, Rel. on). Where the business of 
an oil mill was closed down for the reason that 
the machinery being old and worn out and 
could not be worked at a profit in the face of 
competition, held, that the assessee would not 
claim obsolescence allowance as provided in S. 10 
(2). 35 C.W.N. 314 (50 M.L.J. 157, Ref. to.) 
Business profits—Deduction—Interest taken 
BY PARTNERS. — See 46 A. 1 = 21 A.L.J. 703. 
The question whether there has been an advance 
of capital by particular partners, or bona fide 
borrowing of money by the firm in which the 
lender happens to be a partner must be treated as 
one of fact in each case. 46 All. 1=21 A.L.J. 
703; 1933 Sind 192. There is nothing m 
law to prevent a partnership starting business 
without capital, and there is nothing to 
prevent a partner or partners in such a case 
lending to the partnership money which 
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would bear interest deductable under S. lo 
(2) (m) of the Income-tax Act. Where the 
instrument of partnership contains a provision 
to the effect that the net profits of the business 
after deducting all working cxpen.ses and interest 
paid or payable on capital whether belonging 
to the partners or depositors or others from 
whom moneys might have been borrowed shall 
be divided between the two partners in certain 
proportion, and it is found that the partners 
have advanced amounts to the firm by way of 
loans, the amounts paid as interest to the 
partners cannot be treated as profits of the firm 
and liable to assessment, but must be allowed 
as deductions under S. 10 (2) (Hi) of the Act. 
The fact that there is not instrument to evidence 
the loans, on which a suit might be based, is 
immaterial, as it is not necessary that there 
should be an instrument to evidence a loan. 
*939 TT.R. 662. The Act exempts from the 
assessment the allowance made to the assessee 
under S. 9 (2) on account of the annual value 
of business premises owned and occupied by 
him. 43 A. 139=58 I.C. 836 (F.B.). 

What are not proper Deductions. —Remit¬ 
tances from abroad to a firm are presumed to be 
profits, rather than capital until the contrary is 
shown by assessee. 49 M. 465 = 24 L.W. 343 = 
1926 M. 767 = 51 M.L.J. 138. Loss incurred by 
the assessee due to theft by persons unconnected 
with his business cannot be said to be incidental 
to the business of a money-lender. It cannot, 
therefore, be deducted in computing his taxable 
profits; cases of embezzlement by employees 
stand on a different footing. 1930 M. 808 = 59 
M.L.J. 403 (F.B.). Compensation received by 
a company as agent of a business concern for 
determination of the agency, is a receipt arising 
from business and consequently if income it 
would be taxable under S. 10 as being an 
income from business or at least under S. 12 as 
being income from other sources. The circum¬ 
stances that it is casual or non-recurring does 
not exempt it from taxation under S. 4 (3) 

{vii). 58 C. 1153 = 35 C.W.N. 361 = 1931 C. 676. 

Assessee claiming deduction of amounts paid as 
road cess in computing profits of colliery assessable 
to a tax— Cess “a local rate". 89 I.C. 789 = 29 
C.W.N. 923; 91 I.C. 476=1926 P. 109. Pur¬ 
chasing of property—Expenditure incurred for 
taking delivery—If deductible. 9 P. 48. Mort¬ 
gagee purchasing mortgaged property in execu¬ 
tion of his decree—Another person claiming 
share therein—Mortgagee depositing security to 
safeguard the interest of such person—Amount 
so deposited—Deduction of in computation. 
1929 P. 476 = 9 P. 48. Assignment of mortgage 
decree In favour of assessee—Assessee in part 
consideration giving zarpeshi thika lease to 
assignor for limited period—Interest in respect 
of zarpeshgi lease not deductible. 1938 Pat. 567. 
Purchase of decree—Execution of handnotc for 
part of price—Zarpeshgi lease for term for 
balance—Arrangement to wipe off principal and 
interest within term—Interest on decree—It can 
be set-off against interest on Zarpeshgi amount 
in shape of rents and profits. 1939 I.T.R. 260. 
Where a property is purchased by an assessee in 
execution of a mortgage decree against his 
debtpr, the amount or which the assessee bids 



at the execution sale must ordinarily be taken tn 
be lU market value. It is, however) ope7to the 
Income-tax Department, if there is^ythW 
before it, to hold that the property was worth 
cither more or less than the price which the 
assessee bids for it. But in order to hold that 
the property is worth more than the price fetched 
at the public sale, the department must have in 
Its possession some tangible evidence. 1942 Pat. 

65=194* , 474 * Assessee carrying on 

money lending business and owning immovable 
property—Advance of money on mortgage of 
property—Property subsequently purchased by 
assessee—Assessee selling off property for lesser 
amount and showing it for first time in sub¬ 
sequent year’s account as item of money-lending 
business—No right to claim a credit for loss. 
Held, that on the facts, the Income-tax Officer 
was justified in inferring that the assessee had 
purchased outright and that having treated it 
as his own property along with his other im¬ 
movable property, it was not open to him to 
treat the purchase as a part of his money- 
lending business transaction and claim credit 
for the loss he sustained by the resale of the 


property many years after its purchase. 180 
I.C. 823=1939 Sind 61. Where remittances 
have been made by an assessee from a foreign 
state (Penang) into British India out of profits 
available for remittance, and such remittances 
are not in anticipation of profits having 
been actually earned more than sufficient to 
cover the remittances, the incurring of losses by 
the assessee in his foreign business subsequently 
in the same accounting period cannot change 
the character of the remittances so as to 
exclude them from assessment at profits, though 
such losses were sufficient to wipe out these 
profits. 1941 I.T.R. 663 = 54 L.W. 707=1941 
Mad. 928= (1941) 2 M.L.J. 890 (F.B!). In 
the case of income derived from a royalty of 
collieries, local rates and cesses paid under the 
Jharia Water Supply Act or Mining Settle¬ 
ment Act do not form permissive deductions 
as they are in no sense expenses incurred for 
the making of the income. 4 P. 752; 3 P. 295 
= 83 I.C. 920. As to payment of r(tyalty, see 
1932 M. 437 = 63 M.L.J. II (S.B.). 
for preparing bricks arc assessable to income- 
tax. 10 P. 275=1931 P. 264; 130 LC. 43« 
1931 P. 15. Deduction on account of payment 
of road cess. See 53 C. 76=1926 C. 396. 
Easiness profits—Isolated transaction—Casual 
profits— Profit through brokerage and profits 
arising from wagering contracts entered into m 
the course of business are liable to income-tw. 
23 A.L.J. 63 = 47 A. 368. Payments to be 
made in certain proportion out of the profits 
on the capital advanced for the purpose of 
the business cannot be treated as cxpcndit^ 
incurred solely for the purpose of 
such profits or gains within the meaning of Cl. 
(t.v) of sub-S. (2) of S. 10. 49 B. 362*27 
Bom.L.R. 219, The annuity paid by the 
as maintenance allowance to his step-mother 
pursuance of a consent decree is not dcductime 
in computing the tax payable by him. It u# 
not covered by any of the exceptions 

ated by the Act. 57 C. 918*1930 C* 

See also 143 LC. 145=1933 P.C. J 45 

Onftcfion ^vnAnditure inCUTTCCl U* 
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( 2 ) Such profits or gains shall be computed after making the following 
allowances, namely:— o o 


NOTES. 

renewing parts of motor-car is capital expen¬ 
diture is one of evidence—But deduction for 
loss caused by total damage to car owned by a 
motor-car company is a question of importance 
—Reference to High Court. 85 I.C. 478=1925 
M. 157. The commission paid by a company to 
underwriters for raising fresh capital is not an 
expenditure solely incurred with the object of 
earning profits for the company’s business and 
therefore is not within the scope of S. 9 (2) 
(x) [now S. 10(2) (i,v) of the Income-tax Act]. 
45 B. 1306=23 Bom.L.R. 576. When a ques¬ 
tion arises whether certain payments made by 
a company to its directors by way of remune¬ 
ration for their services as provided in the 
Articles of Association are expenditure incurred 
solely for the purpose of earning profits or 
gains, the fact that the Articles of Association 
provide for payment of those sums is not con¬ 
clusive that those sums are such expenditure ; 
and the fact that the sums allotted have been 
paid and passed by the auditors is also not 
conclusive. The Income-tax authorities arc 
entitled to look at the resolution, the accounts 
and the Articles of Association, but are not 
bound by them. They can go behind the 
accounts and ascertain for themselves whether 
or not the payments made were reasonable 
sums by way of remuneration and they can 
consider what payments are made for similar 
services in similar businesses and allow deduc¬ 
tions which they consider proper and reason¬ 
able. 40 C.W.N. 833. As the profits accrue to 
the assessee at the date when the sale to him 
becomes absolute the expenses incurred by the 
assessee subsequent to that date for taking 
delivery of possession and effecting mutations 
must be entirely ignored. 10 Pat.L.T. 729= 
1929 P. 476 (F.B.). An assessee is not entitled 
to deduct an expenditure (adat, interest, etc.) 
not actually incurred by him before the close 
of the account year and a deduction can be 
claimed only if the expenditure is actually in¬ 
curred or the liability incurred is satisfied 
before the close of the year. 1929 243. 

Firm dissolved—Assets and liabilities divided 
up between assessee and other partner—Asses¬ 
see carrying on business himself—Certain debts 
falling to assessee’s share of assets—Assessee 
accepting smaller sums and writing off balance 
as irrecoverable—Losses, not allowable against 
income, profits and gains of new firm. 194* 
Cal. 142 = 1941 I.T.R. 408. 

Profits earned abroad. —The section con¬ 
tains no hint that part of the profits will be 
exempted, although they arise or are received 
in British India, because they have been 
“earned” elsewhere. 59 1226=36 C.W.N. 

563=1932 C. 626. 

Payment in kind—Whether taxable. In 
order that a payment in kind may be taxable 
income, it is essential that what is received in 
kind should be the equivalent of cash or should 
be money’s worth. 60 LA. 146=12 P. 3*° 

64 M.L.J. 612 (P.C.). 

Payment of Arrears of Royalty. Where 
an assessee agreed to take a colliery busincs 

C.CM .—368 


on the representation that it was free from 
encumbrances which had accrued due prior to 
his getting possession, held, that he could not 
deduct the amount so paid from his income. 
60 LA. 146=12^318=64 M.L.J. 612 (P.G.). 

Capital and Revenue expenditure—Distinc¬ 
tion.— 46 C.W.N. 6, When an expenditure 
is^ made, not only once and for all, but with a 
view to bringing into existence an asset or an 
advantage for the enduring benefit of a frade, 
there is very good reason —in the absence of 
special circumstances leading to the contrary— 
for treating such an expenditure as properly 
attributable not to revenue but to capital. If 
the money is spent for purposes of the trade, 
and the expenditure would, if successful, pro¬ 
duce a capital asset or an asset of an enduring 
character, which is of a capital nature, it is 
equally a capital expenditure if the expenditure 
is unsuccessful. The question whether the 
expenditure is a capital or a revenue payment 
is not to be tested by seeing whether it can 
be shown to be productive. Nor is the fact 
that what is produced by the expenditure is 
impalpable or intangible or incalculable any 
ustification for holding that it must be treated 
as of a revenue nature. And when the payment 
in fact creates advantages of an enduring nature, 
it must be properly treated as capital and not 
as revenue, and therefore it cannot be charged 
against the profits for purpK)scs of assessment to 
income-tax. 1939 I.T.R. 92. See also 41 C. 
W.N. 46=1933 Cal. 777=60 C. 840. 

Sec. 10 (2).—Unless an expenditure can be 
brought under the clauses of sub-S. (2) of 
sec. 10 of the Act, it cannot be allowed as a 
deduction in computing the profits from the 
business. 40 C.W.N. 833. There is no 
presumption that a property standing in 
the name of a married Hindu lady does in fact 
belong to her husband. The ordinary presump¬ 
tion of law is that the apparent state of affairs 
is real unless the contrary is proved. Where 
the payment of royalty to the assessee’s wife is 
proved to the satisfaction of the Income-tax 
Officer or the Assistant Commissioner, the 
assessee is entitled to a deduction of the amount 
in the absence of evidence that the lady was a 
benamidar of her husband. The absence of 
evidence one way or the other does not under 
the law justify the Income-tax Officer or the 
Assistant Commissioner in drawing an inference 
that the lady was a benamidar. 160 I.C. 611 = 
1936 P. 267. A payment by the assessee out 
of profits and conditional on profits being 
earned cannot be treated as rent. Nor can 
such payment be described as a payment made 
to cam profits. Moneys so paid by the assessee 
cannot, therefore, be deducted either under 
Cl. (i) or under Cl. (ix) of sub-S. (2) ofS. 10 
of the Act. I.L.R. (1938) Lah. 426=40 P.L.R. 
228= 1938 Lah. 530. 

Right to deductions—Bxjrden of proof._ 

It is a well settled principle that if any deduc¬ 
tion is claimed, it is for the assessee to prove 
that that deduction is legally allowable to him. 

If he fails to do so, the amount so claimed is 
liable to be assessed. I.L.R. (1938) Lah 426= 
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(0 any rent paid for the premises in which such ^[business, profession or 
vocation] is carried on, provided that when any substantial part of the premises is 
used as a dwelling-house by the asscssee, the allowance under this clause shall be 
such sum as the Income-tax Officer may determine having regard to the ^[propor¬ 
tional annual value of the part] so used : 

(n) in respect of repairs,where the assessee is the tenant only of the premises 
and has undertaken to bear the cost of such repairs, the amount paid on account 
thereof, provided that, if any substantial part of the premises is used by the asscssee 
as a dewelling house, a proportional part only of such amount shall be allowed ; 

(in) in respect of capital borrowed for the purposes of the ^[business, pro¬ 
fession or vocation,] 3[+ * * amount of the interest paid : 

^[Provided that no allowance shall be made under this clause in any case 
for any interest chargeable under this Act which is payable without Birtish India 


not being interest on a loan issued for 


LEG. REF. 

' Substituted for the word “business” by S. 11 
of Act VII of I9<^9. 

2 Substituted for “ proportional part,” by 
Act VII of 1939. 

^ The words “ where the payment of interest 
thereon is not in any way dependent on the 
earning of profits “ omitted bv Art VII of 1939. 

* Proviso added by Act VII of 1939. 

NOTES. 

40 P.L.R. 228—1908 Lah. 530. 

Sec. 10 ( 2 ) (iii).—A finance company, 

which as part of its business, invested money 
in various parts of the world, borrowed in 
India a sum of thirty-tw'o lacs of rupees, and 
invested it in foreign securities. The company 
claimed to deduct from their taxable profits in 
British India the interest on the borrowed 
amount notwithstanding the facts that the 
borrowed • money was employed outside British 
India and that the profits derived therefrom 
were not brought within British India and there¬ 
fore did not attract income-tax in India. Hcldy 
that an allowance cannot be made under S. 10 
(2) (ii 7 ) in respect of interest on capital bor¬ 
rowed for the purpose of the business—that 
business should be one that earns or is capable 
of earning taxable profits, or at least one which 
is so carried on that taxable profits may be 
earned, whether in fact profits arc earned or 
not. 56 B, 92 = 33 Bom.L.R. 1587=1932 B. 
94. ■ Sale of its shares and investments by a 
bank in order to meet withdrawals by depositors 
is a normal step in carrying on the banking 
business. It is an act done in “what is truly the 
carrying on” of the banking business and conse¬ 
quently the profits arising from such sales are 
assessable to income-tax as profits of the banking 
business. In such a case in order to prove that 
profits made on sale of investments by the bank 
are taxable it is not necessary to prove that^ the 
bank carries on a separate or severable business 
of buying and selling investments. 66 I.A. 4^4 

= 52 L^W. 926 ='i 940 I.T.R. 635 =(i 940 
I M.L.J. 130=1940 P.C. 230 (P.C.). 

A debtor who gives hts creditor a promissory note 
for the sum he owes can in no sense be said to 
pay his creditor; he merely gives him a docu¬ 
ment or voucher of debt possessing certain legal 
attributes. So far as such promissory note is 
concerned the asscssee does not receive payment 
of any taxable income from his debtor or in¬ 


public subscription before the ist day of 


deed any payment at all. 60 I.A. 146=12 P. 
318 = 64 M.L. J. 612 (P.C.). There is nothing 
in sub-Cl. (3), S. 10, to suggest that interest paid 
on the initial capital invested in a firm cannot be 
the subject-matter of an allowance. Where 
therefore a capitalist partner advances money 
to the firm on condition that interest would be 
paid to him, whether the business of the firm 
results in profit or not and is in no way made 
dependent on the profit if any earned, the firm 
is entitled to claim an allowance for the inte¬ 
rest paid on such capital. It is immaterial 
whether such capital was advanced as initial 
capital or subsequently. There is no distinction 
between capital borrowed and capital contri¬ 
buted. Capital contributed by a capitalist 
partner is capital borrowed from him by the 
firm. 1933 S. 192. See also 1939 I.T.R. 662; 
46 All. 1 = 21 A.L.J. 703. The Madura Hindu 
Permanent Fund was incorporated as a limited 
company under the Companies, Act, 1882. Its 
objects were stated to be (a) to enable persons 
to save money; (b) to invest their savings in 
landed property and Government Promissory 
Notes: (c) to secure loans at favourable rates of 
interest and to grant loans on sound securities. 
The capital of the Fund was contributed by 
two classes of subscribers at the rate of Re. i 
per mensem per share, the A class subscril^r 
for 45 months, the B class subscriber for 84 
months. At the end of the period, the former 
was paid off Rs, 50, the latter Rs. 102-8-0 and 
the account was closed. The amount so paid 
to the subscribers in e.xcess of their subscriptions 
was called “guaranteed interest” which the Fund 
claimed to be entitled to deduct from its income 
in computing its taxable profits. It was ^ 
sumed for the purpose of the reference that the 
transactions of the fund were confined to its 
members though the rules provided for loans 
also to non-subscribers and to registered Go- 
operative Societies. Held, (1) that the ruling in 
Styles^ case had no application to the case and 
the guaranteed interest was part of the pron » 
but (ii) that in view of the explanation too. i 
(2) (iii) the recurring subscriptions should be 
deemed borrowing of capital, the 
whereon, not being in any way dependent i 

the earning of profits, could be 

S. 10 ( 2 ) (m). (47 M. 1 and 3 

Disc.) 56 M. 415-1933 M. 347=64 MXJ. 

260 (F.B.). When money is W)rro\^ 

which would probably not have been borrow 
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April, 1938, except interest on which tax has been paid or from which tax has 
been deducted under section 18 or in respect of which there is an agent in British 
India who may be assessed under section 43 or, in the case of a firm for any interest 
paid to a partner of the firm] ; 

Explanation.—RccMrrmg subscriptions paid periodically by shareholders or 
subscribers in such Mutual Benefit Societies as may be prescribed, shall be deemed 
to be capital borrowed within the meaning of this clause ; 


NOTES. 

had not the assessee’s own capital been invested 
in an income producing business, the interest 
paid on such borrowing is not deductible under 
S. 10 (2) (in) from the income of that business. 
161 I.C. 681 P.L.R. 402 —1936 L. 595. See 
also 1941 I.T.R. 358. S. 10 (2) (m) makes a 
distinct departure from English law which 
provides that interest on capital employed in 
business is not an allowable deduction. Interest 
paid to a partner on capital borrowed from him 
is an allowable deduction from the profits 
earned under S. lO (2) (Hi). 163 I.C. 275 = 

1936 S. 68. Agricultural income i.s totally ex¬ 
cluded from the operation of the Income-tax 
Act and the sources of income enumerated in 
S. 6 cannot include agricultural income. S. 10, 
therefore, applies to “business** assessable under 
the Act and the “allowance** referred to in sub- 
S. (2) of S. 10 cannot apply to agricultural 
income but only to interest paid in respect of 
capital borrowed for the purposes of the “busi¬ 
ness** assessable under S. 6 of the Act. There¬ 
fore, the money borrowed by the assessees for 
the purpose of paying land revenue cannot be 
exempted from income-tax under the provisions 
ofS. 10 (2) (i 7 i). 38 P.L.R. 402=1936 L. 595. 
Where an assessee raises capital in British India 
to invest it outside British India, the interest 
he has to pay is an expense incurred in con¬ 
nexion with his outside investment, and he is 
not entitled to deduct such interest from his 
income in British India, the said income com¬ 
prising or including interest income paid to 
him on fixed deposit by the same bank. 193^ 
L. 1001. In the absence of any express provi¬ 
sion in the Act, an assessee is not to be depri¬ 
ved of the advantages conferred by exemptions 
such as S. 10 {2^ (Hi) of the Act because the 
capital benefiting therefrom by means of permis¬ 
sible deductions happens to produce a non-tax- 
able income. Where a person carrying business as 
a money-lender borrows money for his money- 
lending business, lends it out to constituents, 
and is obliged in the course of business to receive 
agricultural lands in repayment of his debts 
from such constituents, he is entitled to a deduc¬ 
tion of the interest paid by him on so^ much of 
the capital borrowed by him for^ business pur¬ 
poses as is represented by the agricultural lands 
got in under S. 10 (2) (Hi) of the Act, in com¬ 
puting the profits and gains of the banking 
business for the year of account. The assessee 
is also entitled to a deduction in respect of the 
establishment and other charges, such as for 
managing and cultivating the^ lands got and 
the amount spent for obtaining conveyances. 

1937 M. 393 = (i937) i M.L.J. 351 (F.B,). See 
also 69 M.L.J. 474 (P.C.). 

Sec. 10 ( 2 )Expl. AppucABiLrnr—C onditions 
—‘‘Recurring.** —In order to satisfy the require¬ 
ments of the explanation to S, 10 (2) (m) there 


must be recurring subscription paid periodically 
and the assessee must be a mutual benefit society. 
“Recuring** means a happening again and 
again—not that which occurs only once. Where 
the shares are paid in one lump sum, and the 
assessee^ is an ordinary banking concern whose 
transactions are not confined to their members 
only the allowance under S. 10 (2) (in) cannot 
be permissible. 58 M. 8=1934 M. 653 (2)=67 
M.L.J. 532 (F.B.). R. 31 of the Income-tax 
Act clearly applies to the business of a dividing 
(Insurance) society; when the Memorandum 
of Association and the Rules of the company 
show it to be a dividing society, the fact that 
part of the policy monies are divided among 
the subscribers cannot make it a mutual benefit 
society, especially when there is no mutuality 
between the shareholders of the company, the 
assessee and the policy holders, the shareholders 
and policy holders being two separate entities. It 
cannot be said that the business of the com¬ 
pany is no business within S. 10 so as to exempt 
it as a mutual benefit society. R. 31 of the 
Income-tax Rules would apply to the company 
and it can be assessed under that rule. (1939) 

I I.T.R. 341 = 1939 Sind 301. See also 1939 
I.T.R. 575=^939 Sind 308. Before there can 
be mutuality between an Association and its 
members, the services must be supplied by the 
Association to its members as such services for 
which the members themselves pay from 
which payments any surplus is saving and 
not profits or gains. The nature of the 
services or the purpose of the Association 
is not the test. The nature ^of the Associa¬ 
tion is the test. 1939 I.T.R. 575= 1939 Sind 308. 
A company was floated with members subs¬ 
cribing its capital by way of share. The main 
source of income was the interest on the loans 
advanced to the shareholder members. It also 
derived interest on its securities, etc. In giving 
the return, the fund did not show the interest 
derived from the loans to the shareholders as 
its income. Question was if that income 
assessable. Heldy the fund though a registered 
company was in fact a Mutual Benefit Fund 
Society and that income was not assessable; in 
enacting the Explanation to S. 10 (2) and (3) 
of the Income-tax Act, the Legislature must 
have intended to recognise the existence of such 
Mutual Benefit Society like one in question. 176 
I.C. 374=47 L.W. 28=1938 Mad. 57 (F.B.). 
See also I.L.R. (1939) Kar. 779=1939 Sind 293 
(Dividing Insurance Co.) A fund which was a 
company registered under the Indian Com¬ 
panies Act, made considerable profits out of 
lending money to non-members, and was, on 
that ground, held to be a banking concern and 
not a Mutual Benefit Society as it claimed to 
be, subsequently it altered its memorandum and 
articles of association. Under the altered arti 
cles, a person who wanted a loan had to become 
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(iv) in respect of insurance against risk of damage or destruction of buildingsi 
machinery, plant, furniture, stocks, or stores used for the purposes of the ^[business) 
profession or vocation], the amount of any premium paid ; 

(y) in respect of current repairs to such buildings, machinery, plant, or 
furniture, the amount paid on account thereof; 

(vi) in respect of depreciation of such buildings, machinery, plant, or fur¬ 
niture being the property of the assessee, a sum equivalent ^[, where the assets 
are ships other than ships ordinarily plying on inland waters] to such percentage 
on the original cost thereof to the assessee as may in any case or class of cases be 
prescribed ^[and in any other case, to such percentage on the written down value 
thereof as may in any case or class of cases be prescribed] ; 


LEG, REF. 

^ Substituted for “ business ” by S. 11 of Act 
VII of 1930. 

® Inserted by S. ii of Act VII of 1939 as 
amended by Act XII of 1940. 

® Added by Act VII of 1939. 

NOTES. 

a member, but he could become a member by 
paying a sum of one rupee for a share which 
he could withdraw at the end of two years. 
The membership in many cases was merely 
nominal; the large profits which the company 
(fund) made by way of interest on loans grant¬ 
ed to those taking one nipce shares were distri¬ 
buted to its real shareholders and the nominal 
members who had taken one rupee shares in¬ 
vested practically nothing and consequently 
nothing was paid to them out of the profits 
cither by way of dividend or in reduction of 
interest. These members bv borrowing from 
the company made for it large profits in which 
they were not allowed to share. Held, (i) that 
the company was not a Mutual Benefit Society 
in spite of the altered memorandum and articles 
of association but was a banking concern, and 
its income was therefore taxable; (2) that as 
there was no payment of interest to share¬ 
holders or subscribers on the capital subscribed 
by them, and as the company only paid divi¬ 
dends to its members, which were dependent on 
the earning of profits, the company was not 
entitled to claim a deduction in respect of these 
sums under S. to (2) (iii) of the Act, the sums 
so paid not being in the nature of interest on 
borrowed capital. I.L.R. ^1938) Mad. 183 = 47 
L.W. 24=1938 Mad. 148= (1938) I M.L.J. 
130 (F.B.). 

Sec. 10 ( 2 ) (vi).—The words “original cost” 
refer to the genuine original cost to the assessee 
and not to that paid by the predecessor in 
business of the assessee. 13 Pat.L.T, 6r8 (56 B. 
129, Foil.). See aho I'jQ I.C. 54f) = 69 M.L.J. 
879 (P.C.). The original cost of any particu¬ 
lar asset, is entirely a question of fact, and like 
any other question of fact depends upon the 
evidence produced to prove the samc.^ The 
mere production of documentary evidence 
showing that a contract has been made for pur¬ 
chasing assets at a certain price docs not con¬ 
clusively establish the correctness of a claim 
made by an assessee that for the purpose of S. 
10 (2) (ui) the original cost is the amount 
shown in the document. Where the circum¬ 
stances show that an assessee has arranged to put 
an entirely fictitious price on his assets, it is open 


to the Income-tax Authorities to refuse to accept 
that price and to ascertain what the true value 
is. 52 L.W. 78= 1940 Mad. 602 = {1940)2 M.L.J. 
95 (F.B.). Where a business, which had gone 
into liquidation is taken over by the assessee 
for the purpose of running it, for a certain price, 
and he has to advance various sums of 
money to the liquidators and to invest capital 
he cannot claim to include the losses incurred 
in previous years or the interest on the sums 
advanced to the liquidators or the interest on 
the capital invested by him in the working of the 
business in determining the “original cost” to 
the assessee of the machinery and buildings, when 
these items do not form part of the considera¬ 
tion for the sale in his favour. These cannot be 
deemed to be a part of the consideration for the 
sale and therefore cannot be taken into account 
in determining “the original cost” to him. But 
sums spent by him in making additions to buil¬ 
dings and machinery must be taken into account 
in calculating the depreciation to which he 
would be entitled, (i 939 ) LT.R. 374. The 
word “assessee” in S. 10 (2) of the Income-tax 
Act, in the case of an assessment under S. 26 
(2), based on the profits of a predecessor, must 
refer to such predecessor. The word “assessee 
cannot in such a case be interpreted as meaning 
the person by whom the income-tax assessed is 
actually payable. The successor is for the pu^ 
poses of assessment under S. 26 (2) to be assumed 
as his predecessor with respect to the previous 
year and the profits have to be computed on 
this assumption. For the purposes of notional 
assessment under S. 20 (2), the ^cssce must 
be deemed to be his predecessor in the 
ness and allowance for depreciation must w 
made on that basis. 1939 374 * 

also Bom.L.R. 343 = I.L.R. ( 193 ^) 

= 1938 Bom. 241. The word *‘assc«ce^ in 
ro (2) (fi) must be read with the definition in 
S. 2 (2) in its ordinary and natur^ meaning M 
meaning the person by whom incon^tax is 
payable. Rangnekar, J .—Where the 
concerned with a hypothetical ^essment in _ 
very first year of a successor taking over a Dim¬ 
ness from his predecessor, apart from the a 
that the words “original co^t” would ht jPP 
priatc, it would be difficult to hold that dep 

ciation should be allowed on the 

the successor and not on the original cost to 

predecessor. I.L.R. (193B) Bom. 374 ”*74 * ^ 

905=10 R.B. 502=40 It is 

Bom. 241 (S.B.). See also 45 C.W.N. ® _ 

not intended by the legislature that no _ 
should be made foi; depreciation of buildings* 
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Provided that 


(a) the prescribed particulars have been duly furnished ; 

(b) where full effect cannot be given to any such allowance in anv vear 
i[not being a year which ended prior to the ist day of April, 1939,] owing to tLre 


LEG. REF. 

^ Ihserted by S. ii of Act VII of 1939. 

NOTES. 

machinery, plant or furniture” belonging to the 
assessee merely because the assessee had acquired 
title to the property by bequest and not by pur¬ 
chase. The intention of the legislature in using 
the words “the original cost thereof to the 
assessee,” is that the owner to be assessed should 
not receive an allowance for depreciation based 
on a capital value of the property higher than 
or different from the value of the property to the 
assessee at the time when he originally acquired 
it. If the assessee purchased the property the 
best evidence of the value of the property, to 
the assessee would be the price that he paid for 
it, but where the assessee acquires the pro¬ 
perty otherwise than by purchase (e.g.y by be¬ 
quest) “the original cost thereof to the assessee’s 
means, and is, the real value of the property 
at the time when the assessee acquired it less the 
expenditure (probate charges actually paid) ne¬ 
cessary for the purpose of completing the title. 

the word‘assessee’in S. 10 (2) (yi) means 
the assessee as defined in S. 2 (2) of the Act. 
II R. 514=1933 R. 348 (S.B.)..S^^ also (1940) 
2 M.L.J.95 (F.B.); 1939 I.T.R. i6o;45G.W.N. 
681; 1938 Bom. 241. The letting of a jute 
press at a rent is as much a business as the 
letting of a ship to freight or the letting of a 
motor car or any other kind of machine, or 
machinery for hire. The fact that the lessor 
originally intended to work the press himself is 
immaterial. The lessees are liable only for 
repairs and not for depreciation, and in no 
circumstances could they claim an allowance 
for depreciation under S. 10 (2) (yt) because 
the buildings, machinery’ etc., mentioned in that 
sub-section must be the property of the owner 
assessee and hence the owner assessee is entitled 
to claim allowance for depreciation in respect of 
buildings, machinery, etc., leased. 0^8 M. 
1032, Rel. on; i I.T.C. 50 and 1928 C. 456, 
Dist.) 1935 C. 344=82 C. 804=156 I.C. 394. 
An assessee who succeeds to a business m the 
middle of the previous year is entitled to have 
the current depreciation allowance permissible 
under S. 10 (2) (yi) of the Income-tax Act 
computed on the original costs of the ^sets m 
such business to his predecessor only with 
regard to that portion of the previous year prior 
to the succession, and not for the whole of the 
previous year. For the post-succession period, 
current depreciation should be computed on the 
costs of the assets to the assessee, that is to s^, 
on the basis of the price paid 

him. 1941 I.T.R. 539=45 881J * 94 ^ 

I.T.R. 568. See also 40 Bom.L.R. 343-LL.R. 
(1938) Bom. 374=1938 B. 241. To entitle an 

assessee to claim an allowance under b. 10 (2; 
(yj) of the Income-tax Act on account of depre¬ 
ciation of buildings, machinery, plant etc., 
“used for the purpose of the business, it not 
necessary that there should have been an actual 


working of the machinery in the year of ac¬ 
count. The word “used” may be given a wider 
meaning so as to embrace passive as well as 
active user. When machinery is kept ready for 
use at any moment in a factory under an ex¬ 
press contract .from which taxable profits are 
earned, the machinery can be said to be used 

—.^1. a i_ *• tvhich earns the 

profits, though it is not actually worked. If 

the contribution of the assessee to the business 

m question is the obligation to keep his machi- 

ne^ ready for actual use at any moment, and 

if the profits of the assessee during the vear 

of assessment could not have been earned 

except by h.s maintaining his factory and 

machinery m good working order, that involves 

the user of the machinery and the factory 

entitling the assessee to claim deduction undT^ 

Rom T R ^' 937 ) Bom. 821 = 39 

Bom.L.R. 903=193; Bom. 493. 

Secs. 10 (2) (vi) proviso (a)—Claim to 

Duty to give particulars—Effect 
of failure to pve particulars. Where an assessee 
claims an allowance m respect of depreciation 
he must give the particulars required by pro¬ 
viso a) to S. 10 (2) (Vi) if he does not ^ sC 

= 35 ^= 

Secs. 10 (2) (vi), 14, 19 and 20 .—The 
Income-tax ^t is concerned with securing 
revenue to Government, and there can bf 
nothing in it which would justify a company 

nf for Itself income-tax in respect 

of Its shares with no obligation to pass the 
amount on to Government. In the case of 
a company the tax has to be paid by the 

direct and not on behalf of the 
shareholders. The provisions of S. 20 of 
the Act, which are no doubt mandatory only 
apply where the company is liable to tax. 
A (^mpany is assessed to income-tax on its 
profits and pays the tax direct. There is no 
express provision in the Act enabling a 
company which has paid tax to deduct from 
dividends the amount of such tax. But since 
income-tax has to be discharged out of pro¬ 
fits before any distribution can be made 
where tax has been paid, the company must 
apportion the burden amongst the different 
classes of shareholders, according to their 
legal rights, S. 20 recognises a right in the 
company to deduct tax where tax has been 
or will be paid on the profits distributed 
But where no income-tax is payable by the 
company there is no burden to adjust and 
the company is not therefore entitled to 
make any deduction in respect of income- 
tax from the dividends paid. I.L.R n 04 n'i 

Bom.L.R. 57=1940 bZ! 

Secs. 10 ( 2 ) (vi), proviso (b) and 26 ( 2 ) 
—Accumulated unabsorbed depreciation allcuy 
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being no profits or gains chargeable for that year, or owing to the profits or gains 
chargeable being less than the allowance, ^[then subject to the provisions of clause 
{a) of the proviso to sub-section (2) of section 24], the allowance or part of the 
allowance to which effect has not been given, as the case may be, shall be added 
to the amount of the allowance for depreciation for the following year and deemed 
to be part of that allowance, or if there is no such allowance for that year, be deemed 
to be the allowance for that year, and so on for succeeding years ; and 

(c) the aggregate of all such allowances made under this Act or any Act 
repealed hereby, or under the Indian Income-tax Act, 1886, shall, in no case, exceed 
the original cost to the assessee of the buildings, machinery, plant, or furniture, as 
the case may be ; 

{vii) in respect of any machinery or plant which has been sold or dis¬ 
carded, the amount by which the written down value of the machinery or plant 
exceeds the amount for which the machinery or plant is actually sold or its scrap 
value : 

Provided that such amount is actually written off in the books of the assessee: 

Provided further that where the amount for which any such machinery or 
plant is sold exceeds the written down value, the excess shall be deemed to be profits 
of the previous year in which the sale took place ;] 

in respect of animals which have been used for the purposes of the 
^[business, profession or vocation] otherwise than as stock in trade and have died 
or become permanently useless for such purposes, the difference between the original 
cost to the assessee of the animals and the amount, if any, realised in respect of the 
carcasses or animals] ; 


LEG. REF. 

^Inserted by Act XXIII ot 1941. 

* Substituted by S. 11 of Act VII of 1939. 

* This clause was originally inserted as Cl. {vii) 
(a) by S. 2 of Act III of 1928. 

* Original cU. (I’i/rt), {viii) and re¬ 

numbered bas (uiii) (i>) and, (x) respectively 

by Act VII of 1939. 

* Substituted for the word “business” by Act 

VII of 1939. 


NOTES. 

ance of owner of business—If available to 
successor. The depreciation allowance to which 
an owner of business is entitled to under S. 10 
(2) (t^i) being a deduction permitted to him 
in respect of wear and tear of his plant and 
machinery based on its cost to him, against 
the profits he may make when carrying on his 
business, is a statutory privilege personal to him 
so long as he carries on his business. When 
he ceases to pay income-tax on his business 
profits through ' ceasing to carry on his busi¬ 
ness, the permission to deduct ceases; it is not 
a right which passes to his successor under the 
Act, nor is it a right which he can transfer by 
agreement. S. 26 (2) of the Act says nothing 
as to any right of the successor to take ad¬ 
vantage of the unabsorbed depreciation his pre¬ 
decessor might have been entitled to. Its effect 
is simply to provide that as regards the year 
of assessment, where a succession has occurred 
in the ownership of the business in the previous 
year, the successor is made liable to pay income- 
tax for that year on the total profits actually 
earned by the business during the previous year 
(i.e.) the one in which the succession occurred 
—whether earned under tac predecessor or the 
successor. 194* Lf.R. 539^^45 C.W.N. 681. 


The right to set-off past depreciation undet 
5 . 10 (2) proviso (6) of the Act, only exiasr 
in the person who continues to derive profits in 
respect of the business concerned. 1940 Bom. 
169. Kanhy J .—The right to claim depreciation 
is not a personal right of the party who has 
parted with the ownership of the property in 
respect of which depreciation is to be assumed. 
I.L.R. (1940) Bom. 287 = 42 Bom.L.R. 120= 
1940 Bom. 169. 

Sec. 10 ( 2 ) (vii).“The question whether a 
particular machinery has become obsolete is one 
of fact. 58 G. 985 = 35 G.W.N 314=193* 

599. Where the business of an oil mill was clo^d 
down for the reason that the machinery being 
old and worn out, and could not be worked at 
a profit in the face of competition, htldf that the 
assessee could not claim obsolescence allowance 
as provided for in S. lO (2) (vii). 58 C. 9 ® 5 “ 
1931 C. 500 (50 M.L.J. 157, Ref. to). 

Sec. 10 ( 2 ) (viii-a).—i'M i 937 M.3oo=(i937 
I M.L.J, 182 (F.B.); 41 C.W.N. 46- S. 10 («) 
(viii-fl) of the Income-tax Act docs not deal with 
“mployccs of any particular class nor contem¬ 
plates the exclusion of any class; the business oi 
a company or a corporation docs not become an 
agreement to share profits unless the expcndi- 
Lure incurred in remunerating them falls outside 
the scope of Cl. (i.v) of S. lo (2), 
either capital expenditure or not incurred tor 
the purpose of earning profits or gains. 
taxable profits or really net profits can only be 
discovered when every outlay has been provid- 
jd for including expenditure out of income 
rvhich has been incurred solely for the purpose 
>f earning the profits or gains. Where ao 
ay incurred in earning the profits of an 
company is the remuneration payable 0 
lecrctaries, treasurers and managers 01 tn i 


S. 10 (2)] 
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^ {{x) any sums paid on account of land-revenue, local rates or municipal 

taxes in respect of such part of the premises as is used for the purposes of the ^[busi- 
ness, profiession or vocation] : 


LEG. REF. 

^ See foot note 4, p. 2942. 

^ Substituted for “business” by Act 7 of ^1939. 

NOTES. 

company, and it is not disputed that the 
assessee could not earn profits or gains without 
secretaries, treasurers or managers, such ex¬ 
penditure has to be deducted from the profits 
and gains. It is necessary to scrutinize with care 
the sense in which the word “profits” or even 
the phrase “net profits” is employed. A sum 
which is to be regarded as “net profits” for the 
purpose of ascertaining the remuneration of the 
agents of a firm or the secretaries, treasurers 
and managers of a company, is only “net pro¬ 
fits” in the different sense of being taxable when 
such remuneration can be classed as outside the 
scope of expenditure from income which is in¬ 
curred solely for the purpose of earning profits. 
1941 Rang. L.R. 181 = 1941 Rang. 145=1941 
I.T.R. 155. Dunkley^ J .—When there is an 
agreement between the assessee corporation and 
the secretaries, treasurers and managers under 
which before ascertaining the divisible profits of 
the assessee at all, the secretaries, treasurers and 
managers are to receive upon a particular con¬ 
ventional basis a commission as remuneration 
for their services, there is no agreement for 
division of profits, because in order that it can 
be held to be an agreement for division of pro¬ 
fits, there must be a sort of joint venture and 
there must be one single profit fund for all 
purposes, not two profit funds to be ascertained 
for different purposes. Where there is one profit 
fund which has to be ascertained for the pur¬ 
pose of calculating the remuneration of the 
secretaries, treasurers and managers, and 
another and quite distinct profit fund to be as¬ 
certained (after the remuneration of the said 
employees has been fixed) for the purpose of 
calculating the profits, divisible among the 
shareholders, there is no case for divisoin of 
profits. In the second, the sum payable as such 
remuneration must of necessity appear as an 
expenditure or a “revenue charge”. Such re¬ 
muneration is clearly an expenditure incurred 
by the assessee solely for the purpose of earn¬ 
ing such profits or gains, within Cl. (x) ofS. 10 
(2) of the Income-tax Act. Basil Blagden^ J .— 
In arriving at his “profits or gains,” i.e., asses¬ 
sable income, the subject is entitled to deduct 
from his gross revenue, among other things, ex¬ 
penditure solely incurred for the purpose of 
earning profits or gains; and no method of com¬ 
puting that expenditure can make its deduction 
unlawful. 1941 Rang.L.R. 181 —195 LG. 523= 
194^ Rang. 145 (F.B.). 

Sec 10 ( 2 ) (ix).—167 LG. 864=45 L. 
W. 184=1937 M. 300= (1937) I M.L.J. 128 
(F.B.); 1937 R. 257 (S.B.). The expression 
“such profits or gains” in Cl. (w) of S. 10 {2) 
does not include “agricultural income” and 
consequently when the business of an assessee 
comprises both agricultural income, as defined. 
in the Act, and other (taxable) income, the' 




A w 




deduct from such other income the expenditure 
incurred for the special purpose of earning the 
agricultural income. 1938 Rang.L.R. 346= 
175 LG. 287=1938 Rang. 151 (S.B.). 

Principle of sub-section.— It is not possible 
to lay down any hard and fast rule or to 
enunciate a rigid and scientific principle which 
can be applied as a criterion for determining 
whether a particular expenditure is capital ex¬ 
penditure or not. The question is one of fact 
But the question whether a particular sum is or 
IS not a permissible item of deduction is one of 
law or at any rate one of mixed law and fact. 
If It IS found that the expenditure in question 
IS or IS not made, as the case may be, with a 
view to bringing into existence some asset or 
advantage for the enduring benefit of the trade 
the finding will be one of fact, when there is 
evidence to support that finding, it will not 
be s^tyect to review by the High Court. 62 C 

07-39 G.W.N. 70. Expenses incurred in de- 
fending suit, if deductible. 1942 I.T.R. 05; 16 

L 479-37 749 - See also LL.R. (1941) 

Gal. J72=46 G.W.N. 6. When a lirrfited 
company carrying on the business of editing 
and publishing a newspaper spends money to 
defend its edimr and printer on a charge of 
cornempt of Court brought against them for 
publishing an article in its paper. Held, such 
expenditure could not be called as one incurred 
solely for purpose of earning such profits or 
gam and cannot be exempted. 741.0.817= 
1938 Cal. 241 (S.B.). c/jo 1940 I.T.R .:2 
Managing agent of company arranging with 
stranger for loan to finance companylAeree- 
ment assigning portion of commission to lender 
in consideration of lender financing company! 
Portion of commission assigned is deductible. 

780—41 Bom.L.R. 362=1900 Bojjj 

283. Construction-Money-lending business! 

Suit against money-lender for damages for 
breach of agreement to take over manageme! 

of company and to finance-Dismissal of suit 

-Costs incurred by assessee in defending suit 

Claim to deduction of proper. 1940 I.TR eo 
Illustrative CASES.-Xhe share of profos 

allowed to participating policy-holders is !ndi! 

on profits being earned and cannot 
accurately be described as a payment made to 
earn profits. It assumes that profits have first 
come into existence. But profits on their co^ 
ing into existence attract income-tax at that 
point and the revenue is not concerned with 
the subsequent application of the profits t! 
Share of profits so allotted to participating 
policy-holders is not, therefore, a DermLiKl! 

(P^.) la. 41 = 15 L. 224=1004. 

93 >.(P-C.). Seeato ,93! 

L. 072. An assessee earned on two 

one of selling goods in his own shop ^nd “h“ 

other of selling goods on commission 

accounting year while submitting a r! 

through mistake, he entered some ftems 

shop business which in fact fell under his com 

mission busmess, where he would have been 
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exempted from tax in respect of those items. In 
the subsequent year he sought to deduct those 
items from his income. Held, that the proper 
remedy for the assessee was to move the in¬ 
come-tax authorities and to show to their 
satisfaction the mistake he had made and to 
claim a refund for that year and not to ask 
for its deduction in the current year. 17 Pat, 
102=1741.0. 580=19 Pat.L.T. 176=1938 Pat. 
197. A suit for arrears of rent and royalty was 
brought by the superior landlord, and the 
asscssees were joined as one of the defendants 
in the suit as assignees of the original grantees 
of the mining leases. They successfully defend¬ 
ed the suit and incurred a considerable sum as 
costs which they contended was deductible from 
the income, profits and gains under S. 10 (2) 
(ix) Held, that the costs incurred was not an ex¬ 
penditure allowable against profits under S. 10 
(2) (ix) inasmuch as the assessce’s defence in the 
suit had nothing to do with the earning of any 
profits or gains in the year previous to assess¬ 
ment or in any year at all prior to the year of 
assessment, and the suit was fought and 
the expenditure was incurred to prevent a 
liability for rent and royalty arising in the 
future. Per Pankridge, j.—The expenditure 
was of a capital nature and as such was not 
an allowance within S. 10 (2) (ix) of the 

Income-tax Act. I.L.R. (194*) * Cal. 572 = 
1941 I.T.R. 573 = 46 C.W.N. 6. Where the 
assessee entered into an agreement with the 
Government for the excavation of lime shells 
in certain Government lands, and for the ex¬ 
clusive privilege of excavating chunam shells, he 
agreed to pay a sum of money in twelve 
equal quarterly instalments payable in advance, 
the portion of such an amount falling within 
the year of account payable by the assessee was 
not deductible in computing the income deri¬ 
ved from the excavation and sale of lime, 
being a capital expenditure. The payment 
was not made in order to carry on an already 
existing business and to earn a profis out of 
it The payment to be made was merely for 
the purpose of starting that particular venture. 
Any expenditure made thereafter would of 
course be deductible. But this was an initial 
expenditure without which the assessee could 
not even have begun winning shells. 1934 M. 

6.7 ( 2)=67 M.L.J. 350 

I T R 652. Per Asian, A. J. C. —No doubt 
txb'endilure in the nature of charily or presents can 
never be deducted in the case of a business, if 
the Rifts are of a voluntary nature; but gilts 
given to employees may be deducted when 
they are given as perquisites in return for 
services which they have rendered, even though 
such gifts may not be legally claimable by 

Rupchind, A J. C.-In order to bnng Chru^- 

mas Presents within the purview of Cl. (9). =>. 
10, there must be sufficient "laterial belore 
the Income-tax authorities to enable them to 
hold that the expenditure had been tneurred 
solelv for the purpose of earning profits, bucb 
mesents are in^ certain kinds of business, speci- 

when made by -n-Christians nec W for 

the purpose of securing businc^ S 

l\ egitimate item to be considered. I 933 HS- 


\Vhere a company has brought out its agents 
with a view to running their own businws by 
their own staff, by means of a payment the 
payment made out of circulating capital is a 
revenue payment and not a capital expendi¬ 
ture, and is properly deductible by the asscs¬ 
sees when arriving at their profits for the pur¬ 
pose of income-tax, as a payment made out 
of circulating or floating capital, and not 
resulting in the acquisition of anything by 
way of a new asset or addition to the fixed 
capital and not capital expenditure. 62 C. 
87 = 39 C.W.N. 70. A company carrying on a 
hotel business in Madras and Octacamund and 
empowered under its Articles of Association to 
lease its buildings, leased its premises in 
Ootacamund along with the furniture * and 
fittings to a firm for the purpose of running a 
hotel, and claimed depreciation on the buil¬ 
dings and furniture leased to the firm. Held, 
that the letting of the premises was part of 
the business of the company and it was there¬ 
fore entitled to an allowance for depreciation in 
respect of the buildings and furniture under S. 
10 (2) (I'i) of the Income-tax Act. I.L.R. (1940) 
Mad. 178=51 L.W. 222 = 1940 Mad. 366= 
(1940) I M.L.J. 319 (F.B.). A claim with 
regard to sums spent on furniture for office cannot 
be allowed as it is in the nature of capital 
expenditure. 145 I.C. 202 = 1933 S. 145. A 
payment, the making of which is conditional on 
profits being earned cannot properly be descri¬ 
bed as an expenditure incurred for the purpose 
of earning such profits. A company carrying on 
the business of communication by wireless ente¬ 
red into an agreement with the Communications 
Company which was carrying on business of 
communication by cable. It was agreed 
between them that the Communications Com¬ 
pany was to deliver all plant and machinery 
belonging to them to the Wireless Company, on 
the Wireless Company agreeing to carry on the 
business of the Communications Company in 
India in conjunction with its wireless business. 
Is was also agreed that the Wireless Company 
was to give one-half of the net profits of 
year in consideration of the use of plant and the 
business given to it. The consideration money 
was not described in the agreement as rent lor 
the use of plant. The agreement did not also 

contain several of the clauses which a lease ot a 

plant of such character would naturally 

The Income-tax Officer assessed the Wircra 

Company on the total income derived from t 
business and securities without making any a ^ 
wance for the one-half profits which were pai 
by the Wireless Company to the 
tions Company under the agreement. , 

it was impossible to presume or infer tna 
half share of profits was being paid only as ^ * 

or as a similar payment, in 
of the use of plant. The sum was in 
payable as part of the consideration P?* 

of a number of different advantages NVhic 

Wireless Company derived from the apeOT » 

The agreement as a whole was much wortf 

a joint adventure for a term of years 

Wireless Company and the 

Company than one for a lease for that * 

The consideration money was not * 

’allowable to be deducted for the purpose 
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income-tax under S. ro (2) (ix), as it was notin 
the nature of expenditure solely incurred for the 
purpose of making or earning ‘inccme, profit 
orgains’. 41 C.W.N. 869 = I.L.R. (1937) Bom. 
591=39 Bom.L.R. 1025=1937 P.C. 189 (P.C.). 
Where a private company consisted of only 
two shareholders, who were also the sole direc¬ 
tors, and where a very large sum was claimed to 
be deducted as fees for the directors, held, (i) that 
the mere production of a resolution fixing the 
remuneration of the directors and vouchers for 
payment did not preclude further enquiry by the 
Commissioner and entitle the company to the 
deduction claimed; (n) that having regard to the 
complete identity of the persons interested as 
shareholders in fixing the fees and of the persons 
to whom the fees were to be paid, and to the 
refusal of the directors to allow themselves to be 
examined as to how the amount was fixed, the 
company had failed to discharge the onus cast on 
them; and (m) that the Magistrate was justified 
in holding it not proved that the amount was 
exclusively incurred in the production of the 
assessable income. 139 I.C. 649 = 63 M.L.J. 
920 (P.C.). Whether a sum is received on 
capital or revenue account depends or may 
depend on the character of the business of the 
payer and upon other factors related thereto. 
The case of payer and payee must be conside¬ 
red upon an independent statement of the rele¬ 
vant facts proved in his presence, there being no 
overriding principle oflaw that the Income-tax 
authorities are entitled to tax once at least on 
every payment. Where the assessees paid to 
their agents in 1928 a certain amount as com¬ 
pensation for the loss of their office as agents to 
the assessees and the payment came to be consi¬ 
dered by the Income-tax authorities in 1929-30 
and in that year the assessee put forward the 
payment as a permissible deduction from their 
gross profits. Held, that the claim should be 
allowed. 37 C.W.N. 430=60 C. 840=19330. 
777- See aUo 41 C.W.N. 46, In the case of 
brick field, which was very similar to that of a 
quarry or mine, the proprietor of the land or 
the lessee was not a mere purchaser of raw 
materials—in which case the assessee would be 
entitled to a deduction of the price of such 
materials from the total income realised by the 
sale of the bricks during the year—but was a 
person who had acquired certain rights in the 
land,and the amount invested by him must there¬ 
fore be treated as capital expenditure within the 
meaning of S. 10 (2) {ix) of the Income-tax 
Act, and therefore the assessee was not entitled 
to deduct the amount claimed as expenditure 
incurred solely for the purpose of earning such 
profits or gains under S. 10 (2) (ix), otherwise 
as a depreciation in the value of the land. I.L. 

R* 1937 All. 908=1937 A.L.J. 827=1937 All. 

708 (S.B.). Money paid by firm in respect of shell 
contract for excavation of shells under Govern¬ 
ment property for three years—Amount payable 
in three instalments and described as ‘‘annual 
lease amount’* is capital expenditure or revenue 
expenditure. 45 L.W. i84=I.L.R. (1937) Mad. 
792=1937 Mad. 300= (1937) I M,L.J. 182 
(F.B.). The asicssee; carrying on business m 
chanl« and chank beads, acquired from certain 
zamindars the exclusive right to collect conch 


C.CM .—369 


s) ells from certain conch beds belonging to 
‘h .se zamindars. for a period of years, the con¬ 
secration fixed for the grant of the right being 
payable in instalments. The assessee claimed 
that the moneys paid by him in instalments 
were m thr nature of expenses w’hich he was 
entitled to deduct under S. 10 {2) (ix) of the 

Income-tax Act, for the purpose of arriving 
at his assessable income. Held, that th? 
sums paid by the assessee for the right to 
collect conch shells (the means of obtain- 
mg the material for his business and not 
the material itself), were expenses of a 
capital nature and were not therefore per- 

6 S 2 . 

^ -c 1 ^* h* t/* Contribution 

to Employees Provident Fund by a 

bank—If entit ed to deduction ^ Ci?.? 

49 M. 910 ; I.L.R. ( 1941 ) Nat 240 pS 

T company—Part con- 

H.buted by deductions of employees’ salary 

T? contributed by company—Provident 

Fund subsequently transferred to trustees— 

j ° obligation on the company to 
make periodical payments to the trustees— 

?vsalaries or contributions 

‘o trustees- 

irustees having power to call on the com¬ 
pany to make up shortage of its liabilities- 
Company held not entitled to deduct from 

I^ a Poroly carried forward 

as a book liability m favour of employees 

bp payments however could 

be deducted—Actual payment to employee 
was not necessary—Actual payment to trus- 
tees so as to lose proprietary right of con-, 
trol was sufficient 7 R. 608=1929 R. 193 
(b.B.). Mutual Insurance Company- 

Contributions entirely by members-Provi- 
sion for division of profits among certain 

» °f-Assessability See 

Bom.L.R. 1581 =;i 932 R 
Bom.L R. 807=1931 

B. 448 . Payment of profits to working- 

partners. 1927 M. 1053=54 M L 

I't Where the assessee firin 

entered into a partnership with another firm 

and in that partnership sustained loss the ■ 
loss must be treated as the loss suffered by 
the assessee firm and must be allowed in 
the course of assessment. Even if the 
bigger partnership was illegal, the assessee 
firrn is entitled to have the loss sustained by 
It in the larger partnership taken into ac¬ 
count m computing its income for the year 
in question. Legality or illegality of tran¬ 
saction culminating in profit or loss is forei-Ti 
to the scope of an enquiry into the income 
of an individual or of a firm for the pur¬ 
pose of taxing the same. 1939 A.L T 410 
=I.L.R. ( 1939 ) All. 690=1939 Ail.’ 34 ? 

(r.ts.;. Loan advanced by partner to 
partnership business—Interest paid thereon 
must be deducted in computing the orofit? 
of the firm. 5 "^^ 55 M.L.J. 416 (F% > 

See also 46 All. 1 ; 1939 I. T R fiki* 

amended in 

1939 . See the amendment.] DissoluHnn 
of partnership Payment' towards de 
funct business-capital loss not payment 
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of interest on capital. See 55 M. 818=1932 
M. 375=62 M.L.T. 638 (F.B.). Assessee 
paying money to get out competition in busi¬ 
ness—Capital expenditure—Liability to in¬ 
come-tax. 3 I. T, C. 44 . Company— 
Agreement to pay royalty to Government 
otherwise than as shareholder—Expenditure 
incurred for business—Same whether asses¬ 
sable to income-tax. 26 A.L.J. 1329=1929 
A. 118 . Where an assessee purchases a 
property mortgaged to him, he is not enti¬ 
tled to deduct from the profits arising out 
of the sale, expenses incurred for taking 
delivery of possession of the property or for 
getting mutation effected. 60 I.A. 133 = 
12 P. 305=64 M.L.J. 544 (P.C.). The 
assessee had obtained a mortgage decree. 
A minor sued the assessee for a declara¬ 
tion that his share, i.e., l|8th in the mort¬ 
gaged property, was not affected by the de¬ 
cree obtained by the assessee. Pending the 
decision in the suit, the mortgagee depo¬ 
sited a certain amount, i.e., l|8th of the 
purchase-money at which the property was 
purchased by him in sale, held in execution 
of his decree. The case was decided only 
more than two years after the purchase. 
Held, that the assessee was to be assessed 
on the whole of the purchase-money as be¬ 
ing the income in the year of purchase and 
that it was not permissible for him to de¬ 
duct from such amount the amount deposit¬ 
ed in computing the asscsscc's profits or 
gains for the year following the year of 

purchase. 60 I.A. 133=12 P, 305=1933 
P.C. 101=64 M.L.J. 544 (P.C.). If the 

purchaser of a business undertakes to the 
vendor as one of the terms of the purchase 
that he will pay a sum annually to a third 
party, irrespective of whetlier the business 
yields any profits or not, it cannot be said 
that the annual payments arc made solely 
for the purpose of earning the profits of 
tlic business. It would make no difference 
that the annual sum should be made payable 
out of a particular receipt of the business, 
irrespective of the earning of any profit 
from the business as a whole. No deduc¬ 
tion therefore can be claimed in respect of 
income-tax for the payment of such amount. 

168 I. C. 173=1937 P. C. 139 =( 1937 ) 
2 M. L. J. 763 (P- C.). Where an 

assessee, a resident of British India, car¬ 
ries on a money-lending business out of 
British India and receives profits therefrom 
in British India, in computing profits for 
purpose of assessment, allowance must be 
made for the loss incurred on exchange as 
such loss is not a loss of capital but a loss 
incurred solely for the purpose “f 

such profits. 1937 ^^T^essce 

C 91 = 1937 Rang. 257 (S.B.). Assessee 

firm advancing large sums of money ‘o ex¬ 
tractor—Accounts between parties settlce 
and certain amount found to be due—Deb¬ 
tor agreeing to make payments by cheducs 
recovered from Government—Debtor X' 
sconding without making full payment 



Right to allowance for loss. 165 I.C. 367 
Sale of mills to limited company—Price 

paid to vendors by allotment of shares * in 
the Company—Contract to under-write por¬ 
tion of allotted shares—Under-writer bor¬ 
rowing from Bank for taking the shares— 
Vendors guaranteeing loan to under-writer 
—Vendors doing business as agents of the 
limited company as well as other mills— 
Recovery of loan from guarantors—Alleged 
loss therefrom, if claimable as a business 
expense of the guarantors—If capital ex¬ 
penditure. 3 I.T.C. 83 . Capital expendi¬ 
ture or revenue expenditure—Money paid by 
firm in respect of shell contract for excava¬ 
tion of shells under Government property 
for three years—Amount payable in three 
instalments and described as “annual lease 
amount”—Capital expenditure not revenue 
expenditure. 1937 M. 300 = ( 1937 ) 1 M.L. 
J. 182 (F.B.). also 1939 I.T.R. 92 . 

Bad debt—Debt—When becomes bad— 
Question of fact. —It is purely a question 
of fact as to when a debt becomes bad. The 
onus of proving that a debt has become bad 
and when it has become bad is on the as- 
scssee. 1941 I.T.R. 222 . See also 1940 
I.T.R. 69 . Although the Act nowhere in 
terms authorises the deduction of bad debts 
of a business, such a deduction is necessarily 
allowable. In order to permit of deduc¬ 
tion the loss must be in the nature of a com¬ 
mercial or professional loss which means a 
loss which it was either reasonable or ne¬ 


cessary to incur in carrying on the particular 
trade or profession concernedv 1941 Rang. 
L.R. 529=1941 I.T.R. 339=1941 Rang. 
185 (S.B.). Debt—When becomes bad or 
irrecoverable — Insolvency of debtor—If 
debt becomes irrecoverable at once—Date 
on which it becomes bad. 1941 I.T.R. 202 . 
It is not possible to argue that merely be¬ 
cause a debtor had become insolvent there¬ 
fore the debt was irrecoverable or to 
extent it was so irrecoverable. This would 
be a matter which would turn on a variety 
of circumstances which would include the 
amount of property at the disposal of the 
insolvent, the skill with which the sale was 
conducted, which in the case of official 
auctions might be presumed, and on circum¬ 
stances whicli nobody could entirely 
in the future, such as the presence of bid¬ 
ders and the amount of property which 
could be attached and sold in insolvency 
jiroccedings which again might be a varying 
factor. The market value of a debt m 
1933 could not be determined by the 
received as divided in 1936 . vt 

202 . .SVc also 67 LA. 71=44 C.W.N. 373 
=1940 P.C. 33 =( 1940 ) 1 M.L.J. 180 (F. 
C.). Bad debts — Assessee holding two 
mortgages over same property—Amount due 
on 1st mortgage exceeding value of properly 
mortgaged—Assessee suing on 1 st mortgag 
and claiming only amount of value ot p ro* 
perty and giving up second 
Claim to deduct amount, of second mortgag 
as bad debt is sustainable. The substance 



S. 10 (2)] 


LEG. REF. 

^ This was orginallv inserted as clause (viii) 
(a) by S. 2 of Act XXIII of 1930. 

^See footnoto 4, p. 2942. 

^ Substituted for “ business ” by Act VII of 


The Indian Income-tax Act (XI of 1922). 2947 

empbyee as bonus or commission for services 
if such sum would not have been payable to him as profits or dividend 

if It had not been paid as bonus or commission : 

Provided that the amount of the bonus or commission is of a reasonable 
amount with reference to— icasonaoie 

(a) the pay of the employee and the conditions of his service ; 
question! and" ^ ^[business, profession or vocation] for the year in 

^[businesses, professions or vocktions] • 

_ [ (xi) when the assessee s accounts in respect of any part of his business 
profession or vocation are not kept on the cash basis, such sum, in respect of bTd 

irrecoverable the loss incurred by the IT 

los?' The" /if"'- ^ trading 

loss. Ihe determination of this matter U 

entirely a question of law one/ t/e facts 

n " ascertained. 1941 I T R fiRii— 
1941 Rang. 273 (S.B.). ' 

Bad Debt—Onus of Proof.—A claim to 
any of the allowances mentioned in S. 10 (2) 

The f ™ assessee must prove^ 

ba”/ ie\T Is 

m'nbo,- ^^2 I.C. 629=1936 L 441- 

858=1934 P. 46756 b’ 
1235=1932 B m- so 

M.L.J.’861 

(r.C.). Where the assessee claim ded^- 
tion of an amount as bad debt he must pro- 
duce satisfactory evidence (1) of the nature 
and character of the debts, (2) that the v 

r’’" and justly due to the assessee 

firm, and (3) that they became bad in the 
year of account. If the debt is in respect 
of another business, the assessee cannot 

5^0 t 46 Ts"B°^l %®a‘ne as bad debt. 

JO y. 1 ^ Expenditure incurred 

solely for the purpose of earning such pro- 

nal on/)rofi^tT 7 ^- and condftio- 

h/rli ^ earned cannot accurately 

fits^ s®rn pro- 

i ■ IP r I n ^ ®^i= 6 i M.L.J. 

firm f . by money-lending 

firm to become organising agents of an oh 

unportmg company-insolvency of latter 
firm-Amount due to money-lending firm 

/iw r ffrom their profits 
/leW that the character of the expenditure 

cf y J7f T'loMf 

10 ( 2 ) must be determined 
with reference to the business of the organi- 
^ng agents m which they engaged fince 
December, 1930. They were entering upon 
a business different in character from that 
of money-lenders The deposit was exacted 
as a condition of the assessee being given 

manale pro¬ 
fitably. The purpose of being permitted to 
engage in such a business must be consi- 
dered to be a purpose of securing an endur 
ing benefit of a capital nature and the df o 
sit could not, upon a true view of the terf s 

of the agreement and the circumstances of 
the case, be regarded as an expenditure 
made m the course of carrying on an e/ 
isting agency or any other business 67 I 


1939. 

* Substituted for “ businesses,” by Act VII of 
1939 * 

® Inserted by Act VII of 1939. 

NOTES. 

of the matter as distinguished from the 
strict legal position cannot be regarded in 
revenue cases. 53 L.W. 738=1941 Mad. 
492 =( 1941 ) 1 M.L.J. 776 (F.B.). In 1930 

the assessee with a number of other co¬ 
creditors seized the property of the debtor 
and paid themselves to the extent of 8 
annas in the rupee. This transaction re¬ 
leased the debtor from all further liability. 
The assessee prepared his account on the 
mercantile system. In the year of assess¬ 
ment the assessee claimed to deduct Rs. 1,600 
which remained unpaid, from the total as¬ 
sessable income as a bad debt. It was 
found however that subsequent to the year 
1930 , the assessee did not make return of 
interest on this debt. Held, that the debt 
ceased to be a liability in the year 1930 and 
become a bad debt from the point of view 
of the assessee in that year and hence the 
assessee subsequently in the year of assess¬ 
ment was not entitled to treat the sum of 
Rs. 1,600 as a bad debt and claim deduction 
thereof. 1938 Pat. 577 . A and B 
who carried on a joint business separated 
and divided between themselves the assets 
and liabilities of the joint business. There¬ 
after each carried on his separate business 
which had nothing to do with the former 
joint business. B during a year of assess¬ 
ment claimed that an outstanding debt as¬ 
signed to him in partition with A was ir¬ 
recoverable and hence should be exempted. 
Held, that the loss claimed was in the 
nature of a capital loss and hence could not 
be exempted. 1938 Cal. 636 . Bad debts— 
Question as to—Decision on not res judi- 
ra/a—-Claim to deduction on bad debts dis¬ 
allowed as premature—Claim in succeeding 
year—Decision that debts had become bad 
long before—Legal—Finding of fact not to 
be interfered by High Court. 1941 Pat. 
527=194 I.C. 464 . Where the book-debts 
taken over by an assessee turn out to be 
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ts. 10 (3) 


and doubtful debts, due to the assessee in respect of that part of his business pro¬ 
fession or vocation, and in the case of an assessee carrying on a banking or money- 
lending business, such sum in respect of loans made in ti.e ordinary course of such 
business as the Income-tax Officer may estimate to be irrecoverable but notexceedine 
the amount actually written off as irrecoverable in the books of the assessee * ^ 

Provided that if the amount ultimately recovered on any such debt or loan 
is greater than the difference between the whole debt or loan and the amount so 
allowed, the excess shall be deemed to be a profit of the year in which it is recovered 
and if Icssj the deficiency shall be deemed to be a business expense of that year] ; ’ 

T (xii) any expenditure (not being in the nature of capital expenditure 
or personal expenses of the assessee) laid out or expended wholly and exclusively 
for the purpose of such business, profession or vocation] ; 

^[* ***** *] 

( 3 ) Where any building, machinery, plant or furniture in respect of which 

any allowance is due under clause (iv), clause (t?), clause (vi) or clause {vii) of sub¬ 
section ( 2 ) is not wholly used for the purposes of the business, profession or vocation, 
the allowance shall be restricted to the fair proportional part of the amount which 
would be allowable if such building, machinery, plant or furniture was wholly so 
used. 


( 4 ) Nothing in clause (ix) or clause {xii) of sub-scction ( 2 ) shall be deemed to 
authorise the allowance of any sum paid on account of any cess, rate or tax levied 
on the profits or gains of any business, profession or vocation or assessed at a 
proportion of or otherwise on the basis of any such profits or gains ; and 
nothing in clause (xii) of sub-section ( 2 ) shall be deemed to authorise— 

(a) any allowance in respect of a payment tvhich is chargeable under the 
head ‘ Salaries ’ if it is payable' without British India and tax has not been paid 
thereon nor deducted therefrom under section 18 : or 


LEG. REE. 

^Original cl. (f'x) was ic-numbcrcd (.vii) by 

Act VII of 1939. 

^ Substituted for the brackets and words 
“ (not bcin,5i in the nature of capital expenditure) 
incurred solely for the purpose of earning siicli 
profits or gains” by Act \'II of 1939. 

® The proviso was omitted by .\cl \'II of 1939. 
* Sub-Ss. (3), (4), (3), (6) and (7) substituted 
for sub-scction (3) by Act \’ 1 I of 1939. 


NOTES. 

A. 71=1.L.R. (1940) Nag. 341=51 L.W. 
129=44 C.W.N, 373=42 Bom.L.R. 323= 
1940 P.C. 33=(1940) 1 M.L.J. 180 (P. 

C.). Preference sltares—Dividends pay¬ 
able at seven and half per cent, subject to 
tax—No tax payable by company—Right to 
deduct tax at standard rate from dividend 
payable. I. L. R. (1940) Bom. 165=42 
Bom. L. R. 57=1940 Bom. 97 (F. B.). 

Assessee speculating in cotton incurring 
losses in forward contracts—Suit against 
assessee in respect of such losses—Litiga¬ 
tion expenses incurred by assessee in suit— 
Suit ultimately ending in compromise de¬ 
cree—Right to claim deduction of litigation 
expenses. 1942 I.T.R. 95. The sum of 
money allocated by a Life Insurance Com¬ 
pany for distribution amongst the participat¬ 
ing policy-holders must be considered to be 
a portion of the profits of the company and 
as such assessable to income-tax and not 
an expenditure incurred solely for earning 
the profits within the meaning of S. 10 (2) 


(ix). 132 I.C, 861=1931 L. 739. Per 

Bhide, J ,—The "profits of a business” mean 
that the net proceeds of the concern after 
deducting the necessary outgoings without 
which those proceeds could not be earned 
and the net proceeds must be taken to be 
the basis for the assessment of income-tax 
irrespectively of their subsequent applica¬ 
tion or allocation. 132 I.C. 861=1931 L. 
739. .Vrc also 163 I.C. 629=1936 L. 441. 

If a particular partner or partners possess 
special qualifications for which they are paid 
a salary' irrespective of the existence of pro¬ 
fits and over and above their share of pro¬ 
fits, the salaries could be allowed as a deduc¬ 
tion. The dual capacity of a partner cum 
employee, though suspicious, is possible and 
to the extent that the person is in truth ^ 
employee, the salary is deductible from w 
profits of the partnership. (1 I.T.C. 176, 
held stated too broadly and 4 I.T.C. \7i, 
Ref.) 32 P.L.R. 656=1931 L. 341. See 
also 139 I.C. 290=1932 N. 65. 

Sec. 10 (3): Capital advanced by part¬ 
ner— Interest payable irrespective of pro- 
EiTs — Deduction of — Permissibility. 
There is nothing in sub-cl. (3), S. 10. to 
suggest that interest paid on the initial capi¬ 
tal invested in a firm cannot be the subject- 
matter of an allowance. Where therefore a 
capitalist partner advances money to tne 
firm on condition that interest would be paid 
to him, whether the business of the firm re¬ 
sults in profit or not and is in no 
dependent on the profits, if any, earned, tne 
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{b) any allowance in respect of any payment by way of interest, salary, 
commission or remuneration made by a firm to any partner of the firm ; or, 

ui- allowance in respect of a payment to a provident or other fund 

established for the benefit of employees unless the employer has made effective 
arrangements to secure that tax shall be deducted at source from anv payments 
made from the fund which are taxable under the Head ‘ Salaries.’ 

(5) sub-section (2) paid means actually paid or incurred according 
to the method of accounting upon the basis of which the profits or gains are computed 
under this section ; plaint includes vehicles, books, scientific apparatus and 

surgical equipment purchased for the purposes of the business, profession or voca¬ 
tion ; and written down value ’ means— 

(a) in the case of assets acquired in the previous year, the actual cost to the 
assessee ; 

(^) case of assets acquired before the previous year the actual 

cost to the assessee less all depreciation actually allowed to him under this Act or 

any Act repealed thereby, or under executive orders issued when the Indian In¬ 
come-tax Act, 1886, was in force]: 

Provided that where the provisions of the proviso to sub-section (2) of sec¬ 
tion 26 are applicable, the actual cost to the assessee referred to in clauses H(a) 
and (6)] shall be the actual cost to the person succeeded in the business, profession 
or vocation : 


\* ***** *-^ 

performing specific services 

for Its members for remuneration definitely related to those services shall be deemed 
for the purpose of this section to carry on business in respect of those services and 
the profits and gains therefrom shall be liable to tax accordingly. ’ 

(7) Notwithstanding anything to the contrary contained in section 8 q 
10, 12 or i 8, the profits and gams of any business of insurance and the tax payable 
thereon shall be computed in accordance with the rules contained in the Schedule 
to this Act.] 

II. Professional earnings .—Omitted by S. 12 of the Indian Income-tax (Amendment 
Act {VII of 1939). 


12. 


(i) The tax shall be payable by an assessee under the head H Income 

Other sources. of income, profits and 

[which may be included in his 

total income] (if not included under any of the preceding heads). 



LEG. REF. 

^ New Cl. (b) substituted for old els', (b) an 
(c) by Act XXIII of 1941* 

* Substituted by Act XXIII of 194^* 

® Second proviso omitted by Act XXIII of 
1941. The omitted proviso ran as follows :— 
“ Provided further that there shall not be so 
deducted from the actual cost any depreciation 
allowance or part of any depreciation allowance 
which was due for a year which ended prior to 
the 1st day of April, 1939, but to which full 
effect was not given owing to the absence of 
profits or gains chargeable for that year, ^ or 
owing to the profits or gains so chargeable being 

less than the allowance. 

* Substituted for “ Other sources ” by S. 13 of 

Act VII of 1939. 

® Substituted for “and from every source 
hich this Act applies,” by ibid. 

notes. 

firm is entitled to claim an allowance for 
the interest paid on such capital. It is ini- 


matenal whether such capital was advanced 
as initial capital or subsequently there is no 
distinction between capital borrowed and 
capital contributed. Capital contributed by 
a capitalist partner is capital borrowed from 

him by the firm. 144 I.C. 353=1933 S. 

Sec. 12.—Expenses directed by testator 
to be paid by executor for performance of 
his Addya Sradh and for obtaining probate 
of will not exempt from taxation. 40 C. 
W.N. 827 . The allowance for any. expen¬ 
diture incurred must be an allowance for 
expenditure incurred in the year in respect 
of which arise the income, profits and gains 
forming the basis of the assessment. There 
is no justification for deducting from the 
profits and gains something in respect of 
expenditure, whether it be regarded as capi¬ 
tal expenditure or not, which occurred many 
years before. 60 LA. 307=55 A 4S2— 

65 M.L.;. 247 = 1933 . P,C, 180 (P.C.)": 
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[S. 12-A 


(2) Such income, profits and gains shall be computed after making allow¬ 
ance for any expenditure (not being in the nature of capital expenditure) incurred 
solely for the purpose of making or earning such income, profits or gains, ^[pro- 
vided that no allowance shall be made on account of— ^ 


{a) any personal expenses of the assessee, or 

{b) any interest chargeable under this Act which is payable without British 
India, not being interest on a loan issued for public subscription before the ist day 
of April, 1938, or not being interest on which tax has been paid or from which 
tax has been deducted under section 18, or 

[c) any payment which is chargeable under the head ‘ Salaries,* if it is pay¬ 
able without British India and tax has not been paid thereon nor deducted there¬ 
from under section i8.1 

J f 

^ [( 3 ) Where an assessee lets on hire machinery, plant or furniture belonging 
to him, he shall be entitled to allowances in accordance with the provision of 
clauses {iv) (y), (vi) and (vii) of sub-section (2) of section 10.] 

(4) Where an assessee lets on hire machinery, plant or furniture belonging 
to him and also buildings, and the letting of the buildings is inseparable from the 
letting of the said machinery, plant or furniture, he shall be entitled to allowances 
in accordance with the provisions of clauses {iv), (v) and {vi) of sub-section (2) of 
section 10 in respect of such buildings.] 


‘*[i 2A. Where a managing agent of a company is liable under an agree¬ 
ment made for adequate consideration to share managing 

sion Agoncy Coinmis. ^gcncy commission with a third party or parties, the 

said agent and the said party or parties shall file a 
declaration showing the proportion in which such commission is shared between 
them, and on proof to the satisfaction of the Income-tax Officer of the facts con¬ 
tained in such declaration such agent and each such party shall be chargeable only 
on the share to which such agent or party is entitled under the agreement.] 


LEG. REF. 

^ Substituted for “ provided that no allow¬ 
ance shall be made on account of any personal 
expenses of the assessee ” by S. 13 of Act VII of 
1939 - 

^ Added by ibid. 

Added by Act XXIII of 1941. 

^ Inserted by Act VII of 1939. 

NOTES. 

The expression other sources^' in S. 12 of 
the Act means sources other than the pro¬ 
ceeding five heads as specified in S. 6. 
When there is a specific head for interest 
on securities the residuary S. 12 cannot be 
called in aid. 10 P.L.T, 424=1929 P. 419 
=9 P. 139. The profits by a resident in 
France having a branch or agent in British 
India, which are received and retained in 
France, are not liable to income-tax in Bri¬ 
tish India. 44 M.L.J. 290=46 M. 360= 
1923 M. 422. 

“Other Sources." —See 54 C. 863=31 C. 
W.N. 765=45 C.L.J. 323=1927 C. 432 
(F.B.): 1941 I.T.R. 642; 53 C. 524=44 
C.L.J. 427: 6 P. 29=1927 P. 133. If 

there be any earlier legislation or a treaty 
between the Sovereign power and the sub¬ 
ject for special exemption from future taxa¬ 
tion, followed by the introduction by the 
Sovereign power at a later date of legisla¬ 
tion which admittedly, but for the claim to 
the earlier exemption, applies to and includes 


the person who was originally exempted, it 
follows that by necessary implication the 
later statute repeals the earlier statute 
or other Act under which the exemption is 
claimed. Where certain income of a Raja 
taxable as “other sources" and not coming 
under any of the exemptions specified in the 
Act was taxed, but the Raja claimed exemp¬ 
tion by virtue of a treatly negotiated bet¬ 
ween his ancestors and the East India Com- 
pan>l, which provided for exemption from 
all future taxation. Held, that the Income- 
tax Act, by imposing the tax on all persons 
in British India without specified exception, 
by necessary implication, repealed the pro¬ 
vision of earlier exemption and hence the 
income was taxable. 15 P. 792=18 Pat.L. 
T, 169=1937 P. 1. Receipt of salami not 
to be treated as an assessable income. 34 

C.W.N. 327=50 C.L.J. 375=1930 C. 1 

(F.B.). Scope — Employee’s gratuity— 
Employer's insolvency—Payment of stranger 
—Asscssability—Not taxable. 12 R. 

1930 R. 377. As to payment of royalties, 
see 146 I.C. 747=1933 P.C. 211=38 L.W. 

621 (P.C.). Compensation received by a com¬ 
pany as agent of a business concern for de¬ 
termination of the agency is a receipt arising 
from business and consequently if income 
it would be taxable under S. 10 as being an 
income from business or at least under b. 
12 as being income from other sources. The 
circumstances that it is casual pr non-recur* 
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13 - Income, profits and gains shall be computed, for the purposes of section lo 

Method of accounting. * *] and 12, in accordance with the method of 

accounting regularly employed by the assessee ; 


LEG. REF. 

^ The “ figures ” “ 11 ” were omitted by S. 15, 
VII of 1939. 


■ NOTES. 

ring does not exempt it from taxation. 58 

C. 1153=35 C.W.N. 361=1931 C. 676 . 
Per Mohamad Noor, J. —Annuities have not 
been expressly taxed except as salary and 
before an annuity can be taxed, it must be 
shown to come within the purview of “in¬ 
come, profits or gains" as mentioned in S. 
12 , Income-tax Act. 13 P. 661=1934 P. 
384 (F.B.). See also 69 M. L. J. 190 
(P.C.). The income derived from a ze- 
mindari is assessable after making allowance 
for the jama assessed and paid. 57 LA. 
228=34 C.W.N. 1017=1930 P.C. 209 (P. 
C.). Where an impartible zemindari is 
held exclusively by the eldest son of each 
successive Raja and the younger sons are 
settled with some mauzas in the zemindari 
in lieu of maintertance, which the Raja was 
under obligation to provide, the grant being 
resumable at the will of the Raja, unless he 
parts with it, the income of the mauza by 
way of royalty is income assessable to in¬ 
come-tax as part of Raja’s income, irrespec¬ 
tive of whether such income reaches him or 
not. [5 C. 256 ; Mersey Docks and Har¬ 
bour Board v. Lucas, 8 A.C. 891 ; Sowery 
V. Harbour Mooring Commissioner of 
Kings Lyon, 2 Tax Cases 201 and Hudson 
V. Cribble, ( 1903 ) 1 K.B. 517 , Ref.]. 130 
I.C. 43=1931 P. 15 ; 60 LA. 196=60 C. 
1029=1933 P. C. 145=65 M. L. J. 285 

(P. C.) . '"Expenditure incurred solely 
for the purpose of making or earn¬ 
ing such income.” See 11 P. 47=1932 
P. 102 (Salary of receiver and manager ap¬ 
pointed to manage zemindari estate if and ^ 
how far can be deducted as expenditure in¬ 
curred for earning income), (/bid.) It is 
not a correct proposition of the law that, as 
soon as a property is mortgaged the realisa¬ 
tions from that property no longer wholly 
belong to its owner, the mortgagor; nor is 
it correct to say that a portion of the rents 
and profits legally belongs to the mortgagee 
on account of interest and that the balance, 
if any, alone belongs to the niortgagor. In 
an assessment of busti lands under b. 12 ot 
the Income-tax Act, the income is not to be 
computed after deducting the interest 0 
the mortgages on such properties from the 
gross realisations in cases where the m - 
gages have not been made for pui*? 
the said properties, but for raising a loan 
for some other purposes of the assessee 
The interest payable in respect of the mort 

gage cannot in such a c^^e, by any 
of language, be accurately described as ex¬ 
penditure incurred solely for the 
earning the >i^come which is denv d 

the bmti lands: 63 C. 1157=1937 Cal. 369 , 


Private venture—Loan advanced to get 
SPE aric AMOUNT—Whether amounts to 
PROFITS OF BUSINESS.— The assessce, who 
was a tin mine owner and worker, lent cer¬ 
tain sums^ of money to W to enable him to 
work a tin area. Subsequently, h^ again 
advanced a loan to IV in order to enable the 
latter to do certain work and sell the mine 
and W executed an agreement by which he 
agreed to pay the assessee a third of the 
consideration which might be realised by the 
sale. Held, that the transaction was a pri¬ 
vate venture and not part of the assessee’s 
business and was a receipt of a casual nature 
under S. 4 (Hi) ( 7 ) and not profits or gains 
under S. 10 or S. 12 . 11 R. 454 . 

Sec. 13.— Wholly arbitrary assessment by 

Income-tax Officer is not justified by the 
section. 7 L. 201=1926 L. 161 . The 
basis and the manner of computation under 
S. 13 of the Income-tax Act have to be 
obviously judicial and legal, and not arbi¬ 
trary or capricious. “Local reputation" 
can hardly be said to be a judicial basis or 

under S. 13 , and an assessment 
which IS based e;itirely on local reputation 
of the conditions of the business during the 
year is vitiated, and cannot be said to be 
based on evidence on which the Income-tax 
Department is empowered to act and is not 
in accordance with the provisions of S. 13 
1939 LT.R. 607 . See also 1936 All. 286 ! 
Accounts suspicious and unreliable—Absence 
of vouchers for purchases, suspicious en¬ 
tries and suppression of proceeds of retail 
sales—Accounts disregarded and profits es¬ 
timated on basis of average profits made by 
other dealers in similar business and on in¬ 
come of previous years—If justified and 
legal. 1939 LT.R. 647 , If an assessee 
does not choose to make an honest statement 
of account, so that the amounts of profits 
may be strictly determined, he cannot com¬ 
plain if a random assessment is made upon 
him. 7 R. 281=1929 R. 102 . Decision of 
the Income-tax Officer as to method of ac¬ 
counting, Finality of. See 94 I.C. 128 = 
1926 L. 446 . Per Sulaiman, C. J. and Nia- 
matullah, /.-—The Assistant Commissioner 
is not authorised under S. 13 of the Income- 
tax Act or otherwise to make private enqui¬ 
ries and to take the result of such enquiries 
into account in making the assessment under 
S. 13 . Per Bajpai, /., contra.—The 
Assistant Commissioner is authorised under 
S. 13 and also otherwise to make private 
enquiries, but he is not permitted to take 
the result of such enquiries into account 
in making the assessment, without giving an 
opportunity to the assessee to meet them 
58 A. 200=1936 A. 286 (S.B.). 6'^*^ also 
1939 LT.R. 607 . S. 13 relates merely to 
the method of accounting, and under this 
section, though the Income-tax Officer may 
adopt a method of accounting which he 
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prefers where the assessee has no regular 
or proper method, he cannot reiect the 
assessce’s books. Nor can tlie books of 
the assessee he rejected merely because they 
do not relate to his foreien business also. 

I. L.R. ( 19 . 19 ) Mad. 397=181 I.C. 97 = 
1939 Mad. 357 =( 1939 ) 1 M.L.T. 402 ._ The 
fact that the Income-tax Officer has justi- 
fiablv proceeded on a basis and in a manner 
of his own in computing the assessce’s in¬ 
come, profits and gains, does not exempt 
his computation from examination on ap¬ 
peal. and if it appears that he has adopted 
a wrong method, the assessment may be set 

aside. 60 T.A. 146=12 P. 318=64 M.L. 

J. 612 (P.C.). In order to compute the 
income in a particular year, the Income-tax 
Officer was entitled to take into account 
both the interest entered for that year by 
transference from deposit register and the 
interest actually received in that year. 
f( 1914 ) A.C. 1001 . Ref.] 60 T.A. 146=64 
M.T-.T. 612 (P.C.). The provisions of 
S. 13 to the effect that income, profits or 
gains shall be computed in accordance with 
the method of accounting regularly employ¬ 
ed by the asscssees do not imply that the 
assessecs must necessarily adopt the finan¬ 
cial year as the account period or must 
ildopt a method which would avoid two 
dates of the 31 st March falling within one 
accounting period. 164 I.C. 316=1936 L. 
546 . Whore an asscssee keeps his books on 
a cash basis and the officer accepts that basis 
the calculation must be based on actual 
receipt in the year of computation. 1930 

A.L.J. 549=1936 A. 279 . Tt is perfectly 

open to an assessee to change a method of 
accounting which he has regularly employed 
for some years at any period in any parti¬ 
cular. There is nothing in the section to 
prevent him from so doing. He can thus 
change from a mercantile basis to a cash 
basis, provided that the change is not merely 
for a casual period. Tf a change is made, 
it must be at some definite moment of time 
and must be in good faith. 38 Bom.T-.R, 
934=1936 B. 397 . S. 13 of the Income-tax 
Act relates to a method of accounting regu¬ 
larly employed by the assessee for his own 
purposes and does not relate to a method of 
making up the statutory return for assess¬ 
ment to income-tax. The section clearly 
makes such a method of accounting a com¬ 
pulsory basis of computation, unless, in the 
opinion of the Income-tax Officer, the in¬ 
come, profits and gains cannot properly be 
deduced therefrom. It is not a correct view 
of the section to say that the Income-tax 
Officer in prima fade entitled to accept the 
profits shown by the accounts where there is 
a method of accounting regularly empoyed 
by the assessee, it is the duty of that officer, 
where there is such a method of accounting, 
to consider whether the income, profits and 
gains can properly be deduced therefrom, 
and to proceed according to his judgment 

on that question. 65 LA, 1=1 L.R. (1938) 


Bom. 239=42 C.W.N. 194=40 Bom L R 
227=1938 P.C. 1 =( 1938 ) 1 M.L.J. i (p 
C.). When the income-tax authorities had 
once adopted the method of assessing inte¬ 
rest on the accrued or mercantile basis, it 
would not be open to them to turn round 
and adopt a cash basis when the interest was 
subsequently realised by the assessee, so as 
to get over the period of limitation prescribed 
by S. 34 . Per Manofiar Lg?, •/.—What the 
law required the Income-tax Officer to see 
is not a system of account to be kept by 
the assessee in respect of a particular loan 
which may have been omitted in that account, 
but the system of accounting which the 
assessee regularly adopts for his purposes 
with respect to all the loans which he dis¬ 
closes. If any loans are deliberately Ich 
out from the account* regularly kept by the 
asscssee, it would then be open to the 
Income-tax Department to disbelieve the ac¬ 
counts and to proceed in any way they 
choose by acting under the proviso to S. 13 , 
but on exercising a judicial discretion. 185 
I.C. 83=1939 I.T.R. 522 . An assessee is, 
no doubt, at liberty to adopt any system of 
account that he likes, but it must be one 
that clearly reflects his income in respect 
of the fixed period of the "previous year” 
and one regularly adopted by him for the 
purposes of bis business. Under the mer¬ 
cantile system, entries are made in the ac¬ 
counts on the date, not of receipt of ex¬ 
penditure of money, but on the date of 
transaction irrespective of the date on pay¬ 
ment; ordinarily as soon as the transaction 
is entered in account books, the assessee can 
be said to have received the sum, whether it 
is actually realized or not. Where, there¬ 
fore, after entering such transaction, an 
assessee credits that sum to suspense ac¬ 
count, because he is not hopeful of recover¬ 
ing that sum. Held, that this crediting to 
the suspense account is not based o*' 
regularly system and as such the sum credited 
to suspense account cannot be 
computing income-tax that is taxable. Iw 

I.C. 18 Lah. 306=1937 L. 338 (F. 

B.). Where the asscssee, a building 
contractor has been maintaining ac¬ 
counts on the mercantile system ot 
accounting, he is liable to be 
on the profits shown in the accounts ev 
though a portion of the amount spent y 

him in making the constructions has n 

been realised. 1939 I.T.R. 513 . Where 
the creditor does not allocate the suni 
tween principal and interest but _ 

in a general ledger as suspense, the asse g 
officer is justified in the absence of . 
deuce of appropriation to interest, wne 
particular payment did not 
amount due in respect of interest, . j 
ing that the ordinary course of * o 

been followed and treating it as ^ 

P. 240=1930 P. 81 (S.B.). “ 

assessee receives payment in respect o 

gage decree, but he does not credit tW 
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amount towards outstanding interest due to 
him, the Income-tax Officer is entitled to 
treat the amount as first applicable to the 
outstanding interest and assess on that 
amount. 60 I.A. 146=12 P. 318=64 M. 
L.J. 612 (P.C.). When a mortgagee pur¬ 
chases at auction under a decree of the 
Court the property which was the subject 
of the mortgage, he can be said to have 
received the equivalent of the interest due 
on his mortgage. 0929 P. 476 , Ref.) 60 
LA. 146=12 P. 318=64 M.L.J. 612 (P. 
C.). Where a method of accounting is 
accepted by the Income-tax Officer in one 
transaction, he cannot object to the same 
method, in similar other transactions. 1928 
N. 102 . Stock valued at cost price—Market 
price less in 3'ear of assessment—Assessee 
not claiming loss on that head—Cost price 
should be considered. 12 P. 318 . It is un¬ 
just that, in treating the book income as the 
actual income, the losses which would have 
been deducted if the book income had been 
treated as the actual income in a particular 
rear bv the assessee,- should not be deducted. 
That being so, the assessee is entitled to 
deduct from his estimated income the actual 
losses that may have been suffered in a 
particular year and the amount of irrecover¬ 
able debts that should have been discovered 
and could have been discovered in a parti¬ 
cular year. 1929 A. 819=124 I.C. 467 . 
The procedure of the assessing authority is 
a judicial one and he ought to act on evi¬ 
dence. But where money^ is brought^ into 
cash account, he has the right to require a 
satisfactory explanation of how and why it 
came in: and in the absence of a satisfac¬ 
tory explanation or if he receives an expla¬ 
nation which he cannot believe, the assessing 
officer is entitled to regard the account as 
unsatisfactory^ If he finds that a money¬ 
lender is in the habit of showing in his 
books that loans carrying interest have been 
repaid without interest or that a loan secur¬ 
ed by a note has been renewed^ by a new 
note without any provision for interest, he 
is at liberty to consider the accounts un¬ 
satisfactory. 1937 Lah. 919 . In the 

case of an assessment under the Income- 
tax Act. the only person who has knowledge 
of all facts in regard to the maintenance of 
accounts is the assessee himself. The burden 
in the first instance is always on him to esta¬ 
blish that accounts asked for are not main¬ 
tained, and his attempt to prove that point 
may always be met by reliance on circum¬ 
stances indicating that the evidence given or 
led by him cannot be relied upon Ihe 
Incomitax Officer is entitled to disbelieve 

improbable statements cpITpp 

thing more to be produced by t^he assessee 

which will satisfy him and the appellate 

authority that the accounts demanded a^ 

not, in fact maintained. 1941 I.T.R. 225- 

1941 Oudh 279 . also 1937 Lah J21. 

Lands taken over in liquidation of def^ 

PUE TO ASSESSEE —PROFIT AND GAIN^ 

C.C.M,-370 


COMPUTED.— No doubt the value of the land 
taken over in liquidation of debts due to the 
assessee as set out in the assessee's books of 
account may be treated as prinia facie evi¬ 
dence of its true value, and the assessee 
normally would have no cause of complaint 
if the income-tax authorities accepted for 
income-tax purposes the value which the 
assessee himself had put upon his assets-in 
his books of account. But in every case, 
it is incumbent upon the Income-tax Officer 
to ascertain, as a matter of fact what 
are^ the real profits and gains of the 
business in the- accounting year. Thus, 
if the estimated value of the lands in the 
accounting year is greater than the principal 
sum than was lent, the income-tax authori¬ 
ties will be^ entitled to treat the balance, 
after deducting an amount equivalent to the 
loan as representing profits and gains accru¬ 
ing from^ the transaction, and to assess the 
^me as income chargeable with income-tax. 
But if the estimated value of the lands is 
less than the amount of the principal sum 
that has been lent, no tax will be charge¬ 
able in the accounting vear in which the 
lands are transferred, although it may be 
that the estimated value of the lands in that 
year exceeds the amount due to the assessee 
in respect of interest on the loan. But as 
the assessment is made upon the footing 
that the transaction has been completed 
during the accounting year, the assessee is 
not entitled to have the value of the lands 
reassessed in any other accounting year ex¬ 
cept that in Avhich the lands are sold by him, 
and until the sale takes place the final adjust¬ 
ment of the assessment must necessarily 
remain in suspense. 12 R. 483=1934 R’ 
274 (S.B.). 

UUREALISED DECREE—EnTRY IN INTEREST 

KHATA—Item not taxable.— Unrealized 

decree entered in the interest khata, the 
amount of which has not been received in 
fact is not taxable income for the purpose of 
assessment. There is nothing in S. 2 (IS) 
or of S. 16 of the Act, which would imply 
that the total income is to include an amount 
which had been decreed but not received 
1935 A.L.J. 374=1935 A. 378 . Bad debt- 
Personal decree obtained in 1928 —Appeal 
dismissed in 1931 —Amount due on personal 
decree—Whether can be claimed to be bad 
debt during accounting period of 1932-33 
163 I.C. 629=1936 L. 441 . 

Fresh promissory note issued by debtor 

FOR OLD DEBT INTEREST.— Where the asses- 
sees have elected to treat the interest due 
under the original loans as having been re¬ 
ceived and paid on the execution and deli¬ 
very of the fresh promissory notes by the 
debtor and the interest is entered as having 
been received both in the interest account 
and in the personal accounts of the respec¬ 
tive debtors, and the creditors have accepted 
the obligations of the debtors under the 
fresh promissory notes in substitution for 
the old debts and the interest due thereon 
and in past years were content that, the 
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interest accruing in this manner should be 
assessed to income-tax, it cannot be said 
that, in these circumstances, there were no 
materials before the Income-tax Officer 
which would justify him in concluding that 
these sums represented interest liable to 
assessment, which the assessee has regarded 
as being liquidated by delivery of fresh 
promissory note. In such cases, if the 
assessees want to escape assessment for 
such interest, they should so adjust their ac¬ 
counts as to make it clear that tlic accept¬ 
ance of a fresh promissory note is not taken 
as effecting payment of the interest due 
under the old loan. 13 R. 231 = 1935 R. 
109 . 

Sec. 13 : Proviso.— No burden is imjioscd 
on the Income-tax authorities to prove hy 
‘positive evidence’ that the accounts arc un¬ 
reliable or that the figure at wbicb they 
assess is the correct figure. In the first 
place, the question of unreliability of ac¬ 
counts is a question of fact and primarily 
falls for the determination of the Income- 
tax authorities alone. If, therefore, it is 
once decided by them that the accounts are 
fictitious or unreliable, their finding cannot 
be disturbed, unless of course it is altogether 
capricious and injudical. Secondly the In¬ 
come-tax Officer cannot be fixed with the 
knowledge of the state of the asscssec’s 
account and cannot subsequently be expected 
to lead evidence to prove the asscssce’s tran¬ 
sactions for the accounting year. It can¬ 
not be denied that there must be some mate¬ 
rial before the Income-tax Officer on which 
to base his estimate, but no hard and fast 
rule can be laid down by any Court to define 
what sort of material is required on which 
his estimate can be founded. The law 
now'here contemplates that the Income-tax 
Officer is a party to the case in the sense in 
which an ordinary party to a civil litigation 
is, and be cannot he expected to be in posses¬ 
sion of such evidence as would be required 
from an ordinary litigant to refute the case 
of his adversary. 39 P.L.R. 1028=1937 
Lab. 721 . See also 1941 Oiidb 279 . Under 
S. 13 , proviso of the Income-tax Act the 
Income-tax Officer is the sole judge on the 
question of the possibility of deducing the 
income from the method of accounting 
employed by the asscssec, and if the principle 
of applying a flat rate is not objected to. its 
reasonableness cannot be made the subject 
of a reference to the High Court under 
S. 66 ( 3 ). 1939 T.T.R. 151 , The langu¬ 

age of the proviso to S. 13 makes it clear 
that discretion is vested in the Income-tax 
Officer; but obviously it was not the inten¬ 
tion of the Legislature tliat such discretion 
should be arbitrary. What the Court has to 


consider is whether the Income-tax Officer 
cxernsed his judgment in arriving at the 
conclusion that the income, profits and ca ns 
were not properly dediicible from the asses¬ 
sees regularly kept books of accounts; if 
he did exercise his judgment and did not act 
arhitrardy. then having regard to the langu¬ 
age of the proviso, his discretion cannot be 
interfered with. I.L.R. ( 1940 ) All. 805 
= 1941 A.L.J. 79=1941 All. 24 . No doubt 
the Income-tax Officer is the sole arbiter 
for determining under the proviso to S. 13 
of the Act how the profits are to be com¬ 
puted. But it is a question of law, into 
which the High Court is entitled to inquire, 
whether there is any evidence on which the 
Income-tax Officer could come to the deci¬ 
sion that the method of accounting adopted 
hy the assessce is such that the gains could 
not be computed except by the arbitrary 
method contemplated By the proviso. If 
tlicrc was no evidence to justify the Income- 
tax Officer’s rejection of that method of 
accounting, the assessment should be made 
under first part of S. 13 , and not under the 
proviso. When there is no other reason 
except the fact of reduced profit to justify 
the assumption that profits cannot properly 
he deduced, from a method of accounting 
which admittedly has been regularly employ¬ 
ed by the assessce and has been accepted in 
the past, the use of the proviso to S. 13 for 
the purpose of introduction of an arbitrary 
manner of computing the profits is not 
justified. 1934 L. 876 . Under S. 13 of 
the Income-tax Act, the Income-tax Officer 
has a discretion to accept or Reject the as- 
sessecs* hooks. If he rejects them, as he 
is entitled to do and if tlic principle of flat 
rate thereby becomes applicable, the amount 
of such rate is entirely in the discretion of 
such officer. The mere fact that a high 
rate of profits has been applied by the de¬ 
partment will not by itself warrant the 
High Court in directing the Commissioner to 

state a case. 1938 A.L.J. 507=1938 AH. 
367 . When an Income-tax Officer is acting 
under the proviso to S. 13 of the Income- 
tax Act, he must remember that his juag" 
ment must he properly exercised. It is mis¬ 
leading to describe this duty of the Income- 
tax Officer as a discretionary power. The 
application of a flat rate is not always pro¬ 
per when a truer state of income can be 
ascertained. 1938 N.L.J. 172=1938 Nag. 
485 . Where operating under the proviso 
to S. 13 , the Income-tax Officer in dealing 
with a money-lending firm, arrives at an 
income based upon an ascertainment '‘J® 
average interest percentage on h.e whole 
capital, it cannot he said that it is 
trary way, or a mere guess work. Nor is 
there anything vindictive, capricious 
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unfair in what the officer has done. 1940 

Nag. 88=1939 I.T.R. 613=1939 N. L. J, 
553. An assessee has no option of declar¬ 
ing debts bad. Whether a debt is a bad debt 
and when it becomes bad are questions of 
fact to be determined in case of dispute not 
by the assessee but by the appropriate tri¬ 
bunal upon a consideration of all relevant and 
admissible evidence. The decision of the 
Income-tax Officer on the question whether 
a debt is bad or irrecoverable operates only 
for the particular year under assessment 
and it would be open to the assessee to 
repeat his claim in respect of any particular 
debt in any subsequent year, provided the 
debt had not been recovered in the interval. 
16 L. 416=1935 L. 589. 5*^^ also 163 I.C. 
629=1936 L. 441. An assessee whose busi¬ 
ness was to sell gold and silver was served 
with notices under S. 22 (4) and S. 23 (2) 
of the Act and the assessee’s munib was 
specifically questioned in respect to the pro¬ 
fits from the gold and silver transactions. 
The Income-tax Officer applied proviso to 
S. 13 in respect of transactions in gold 
alone. Held, that the Income-tax authori¬ 
ties were justified without giving any other 
kind of notice to the assessee, in appljdng 
the proviso to S. 13 in respect to transac¬ 
tions in gold while accepting the books of 
account in respect to transactions in silver. 
I.L.R. (1940) All. 805=1941 A.L.J, 79= 
1941'All. 24. 

Income on promissory notes—Taxation 
—Basis. —Whether the Assistant Commis¬ 
sioner is justified in taxing the income on 
promissory notes, bonds and mortgage 
deeds on the basis of interest accrued on 
the total amount invested in such promissory 
notes, bonds and mortgage-deeds, and not 
on the basis of interest actually realised by 
the assessee during the accounting period is 

a question of law. 149 I.C. 976 (1)=1934 
L. 43. 

Assessment under S. 13— Question of 

LAW, IF ARISES. —A finding by the Income- 
tax Officer and -the Assistant Commissioner 
that no regular method .of accounting had 
been employed by the assessee and that the 
method employed was defective is a decision 
on a question of fact. When the Income- 
tax Officer makes an assessment under the 
proviso to S. 13 of the Income-tax Act, it 
may be shown that he has proceeded on a 
wrong basis of law; it cannot be said that in 
every ‘case a question of law; arises as to 
whether the assessment under the proviso to 
the section is legal or not. 36 Bom.L.R. 
818=1934 B. 378. Where the method of 

accounting is one regularly employed by the 

petitioner assessee, the .fJf 

does not come into operation. 1930 L. 19/. 
Proviso does not apply where genuineness 
of account is doubtful. S. 23 (2)_ ^PP|.Jf® 
in such a case. 7 L. 138=1926 L. 201. 
An Income-tax Officer does not appear to be 
empowered by S. 13 to dispense with a 
notice under S, 23 (2) of the Income-tax 


lu S33=1930 L. 277. It is only 
where the accounts were kept by the assessee 
m such a form that the income, profits and 
gams could not properly be deduced there¬ 
from, that the proviso to S. 13 applies and 
the Income-tax Officer is bound to make the 
computation upon such basis and in such 
manner as he might determine. 138 I C 

162 TC. 995. Once it is established that 
no method of accounting has been regularly 
employed or that the method employed is 
^ch that in the opinion of the Income-tax 
Officer the income, profits and gains can¬ 
not properly be deduced therefrom, the pro¬ 
viso to S. 13 comes into operation and the 
Income-tax Officer becomes the sole arbiter 
basis on which they shall be computed 
Where a colliery proprietor had invested the 
money in mortgages and loans and had kept 
regular and proper accounts of his income 
trom the colliery and had not kept any ac¬ 
count of his income from his investment in 
mortgages and loans, held, that the Income- 
tax Officer was justified in making an as¬ 
sessment of his income under the proviso 

523=1931 L. 432. mfre 

the method of accounting regularly employ¬ 
ed by the assessee is the so-called mercan¬ 
tile system of accountancy or book profit 
system, it is upon that basis alone that he is 
to be assessed to income-tax under S 13 
of the Income-tax Act. Under this system 
entries are made in the account on the date 
not of the receipt of money or expenditure 
of money but on the date of the transactions 
irrespective of the date of cash payment, 

A profit and loss account prepared on this 
basis is accepted as evidence of the assessee's 
income and assessment is made accordingly 
If any part of these “book profit” is later 
on found to have become irrecoverable, it 
is deducted from the assessment as a bad 
debt. 36 P.L.R. 199. Where the princi¬ 
ple of assessment at a flat rate is not con¬ 
tested, its amount must be for the Income- 
tax Officer to determine. 144 I C 68fc 
1933 P.C. 198 (2) (P.C.). Procedure of 
Income-tax Officer must in all cases be go¬ 
verned by judicial considerations. Hearsay 
evidence is no basis for assessment. 94 I. 

C. 156=1926 L. 233. Interest due, but not 
collected is not assessable. 1926 N 241 
(1927 M. 841, Dist.). When the opening 
and closing stocks of a business are both 
under-valued, the real profits of the com¬ 
pany (for the purposes of assessing income- 
tax and super-tax under the Income-tax 
Act) for a particular year cannot ffie ascer¬ 
tained by merely raising the valuation of the 
closing stock without taking into considera¬ 
tion the similar under-valuation of the open¬ 
ing stock. (52 B. 669, affirmed.) 57 I A 
21=54 B. 213=58 M.LJ. 204 (P. c'.)! 
Where the computation of income, profits 
and gains for a particular year has been 
made under the provisions of S. 13 upon 
such basis and in such manner as the In¬ 
come-tax Officer may determine, the as- 
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sessee is entitled to show that income, pro¬ 
fits and gains included in the assessment for 
a subsequent year were included in that 
computation, and it is a question of fact to 
be decided on the evidence in eacli particu¬ 
lar case. 7 R. 644=1929 R. 248 (F.B.). 

Secs. 13 and 23 (3): Rklative SCOPE 

AND INTER-DEPENDENCE OF,—S. 13 of the 

Income-tax Act cannot be divorced entirely 
from S. 23 (3) because it is only in an in¬ 
quiry under S. 23 (3) that S. 13 can ope¬ 
rate. There is no conflict or divorce bet¬ 
ween Ss. 13 and 23 (3). In proper cases 
the two sections work together. But the 
proviso to S. 13 does not have reference to 
the manner in which information is obtained 
either by private inquiries or otherwise. It 
relates to the manner in which material be¬ 
fore an Income-tax Officer shall be used. 
I.L.R. (1940) Kar. 309=1940 Sind 92. 
S. 23 IS concerned with assessment and S. 
13 with computation. It is not quite cor¬ 
rect to say that an assessment should be 
made under the proviso to S. 13 when the 
assessee's books are found unreliable and 
rejected, though it must, in such circum¬ 
stances, be in accordance with a computa¬ 
tion made under the proviso to S. 13. 1939 
I.T.R. 515. All that S. 13 really says is 
that if the method of accounting employed 
by the assessce is one which docs not pro¬ 
perly disclose the income, profits and gains 
of the assessec, the Income-tax Officer can 
adopt his own method. But in doing so he 
must have reference to the accounts before 
him as S. 13 does not contemplate the re¬ 
jection of the accounts. S. 13 adds nothing 
to, and takes nothing away from S, 23 (3) , 

I.L.R. (1939) Mad. 404=1939 Mad. 371 = 
(1939) 1 M.L.J. 451. Where no return 
has been made at all or if a return has been 
made and the notice given has not been 
complied with, then S. 23 (4) applies and 
the Income-tax Officer has to make the 
assessment to the best of his judgment. But 
where there has been a return and the notice 
has been complied with and it is found that 
the books which are put forward to support 
the return are unreliable, then one goes to 
S. 13. S. 13 is not an assessment but a 
computation section. The proviso to S. 13 
gives the Income-tax Officer as wide, if not 
wider, powers than he is given under S. 

23 (4) and it is not unreasonable, because 
S. 23 (4) applies to a case where the asscssee 
does nothing, whereas the proviso applies 
where the asscsscc does something positively 

false. 1939 I.T.R. 613=1939 N.L.J. 553 
=1940 Nag. 48. 

Sec. 14 .—[See also notes under S. 4, 
supra .] 

Cl. (1): Applicability—Conditions.— 
The income of an impartible Raj in the hands 
of the holder is to be assessed on the foot¬ 
ing that the income the income of indi- 


vidual and not of an undivided family for 
purposes of assessment to income-tav^ io 

condit^ns are l^e^ 

Hind'’ establish that he is a r!jember'ofa 

Hmdu undivided famdy and further that 
the sum in question has been received by 
him as such. The relation of cause and 
effect must exist between the position of the 
assessee as a member of a Hindu undivided 
fami y and the receipt by him of the sum 
which IS a question for the purpose of 
assessment. If a person who is a member 
II ^ Nindu undivided family receives an 
allowance not because he is such a member 
but wholly apart from that position, S. 14 
(1) does not apply. 149 LC. 306=1934 A 
S18. See also 1936 M. 67=70 M. L. J. 

13 (F. B.). The Income-tax Act clearly 
contemplates that, in the case of mem- 
bers of a joint Hindu family, the unit of 
taxation shall be the family itself and 
not each individual member, i.e., the 
entire joint income of the members of the 
family is taxable only in the hands of the 
family, and no part of it is taxable in the 
hands of the individual coparceners. This 
provides the clue to the meaning of the 
words “as a member of a Hindu undivided 
family’' occurring in S. 14 (1) of the Act. 
S. 14 (1) exempts from taxation in the 
bands of a member of a family income 
which is liable to taxation in the hands of 
the family, whether it has been so taxed or 
not. In tins view of the matter, the bur¬ 
den is on the assessec to show that the sum in 
respect of which he claims exemption is 
assessable \n the hands of the family. 
Quaere .—Whether an allowance paid to a 
member of an undivided family and not 
exempted from assessment under S. 14 (1) 
may not be exempted on some other ground. 

14 P. 785=16 Pat.L.T. 351=1935 P. 342 

(S.B.). A sum of money received as 
maintenance by an assessce, entitled, as the 
brother of the last Zamindar, to receive 
maintenance out of an ancestral impartible 
estate is a sum received by him as a member 
of a Hindu undivided family within the 
meaning of Cl. (1) of S. 14 of the Income- 
tax Act, and as such exempt from taxation. 

57 M. 1023=1934 M. 608=67 M.L.J. 306 
(F.B.). also 14 P. 313=1935 P. 8. 

Income personally derived by an assessee as 
a member of a joint family is not taxable 
under S. 14 of the Act. 3 P. 664=1924 
P. 644. also 2 Pat.L.R. 122 (Cr.). 

.\s to income derived by assessee as a 
her of a joint family, see also 88 I.C. 1014 
= 1924 P. 644 : 5 P. 20=1926 P. 256. The 

property belonging to an estate subject to 
the rule of primogeniture is still the pro¬ 
perty of the family and not the sole pro¬ 
perty of the manager for the time being 
for the purposes of super-tax, lit compUr 
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NOTES. 

^ tbc Isw primogeni- 

ing income of the head of an impartible 
ture, the allowances paid to junior members 
thereof should be deducted • They cannot 
be deemed to be part of the income of the 
family. ^ They are the separate property of 
the junior members on which they can be 
separately assessed. 141 I.C. 415=1933 L. 
284. The widow of a deceased coparcener 
is a member of the undivided family of her 
husband. Maintenance and arrears of 
maintenance received by the widow of a 
deceased member of an undivided family is 
exempt from taxation under S. 14 (1) 
1932 M. 773=63 M.L.J. 542 (F. B.). 
When a member of a Hindu undivided 
family receives a grant by way of mainten¬ 
ance from the head of the family, it is not 
necessarily received “as a member of the 
family.” 14 P. 313=1935 P. 8. A person 
to be a member of an ‘undivided Hindu 
family' under S. 14 (1), need not have a 
vested interest in the family property. 
Hence a mother may be a member of such 
an undivided Hindu family and when she 
by virtue of her right to receive mainten¬ 
ance from her son, receives it from him or 
his estate, tax is not payable on it. The 
fact that provision had been made in a 
will for the payment of this maintenance, 
would not affect the question. 1940 O.W. 
N. 853=1941 O. 22=16 Luck. 159. Hindu 
undivided family consisting of two bro¬ 
thers—Death of one—Widow of latter 
relinquishing life estate in favour of surviv¬ 
ing coparcener in consideration of receiving 
monthl}^ pa 5 'ment as maintenance—Amount 
received is not received as a member of 
Hindu undivided family. 1940 I.T.R. 404. 
The widow of a Hindu coparcenary though 
not herself a member of the coparcenary 
body, may nevertheless be a member of the 
undivided Hindu family. Where in settle¬ 
ment of disputes between such a widow 
and the other members, a sum is agreed to 
be paid to her monthly as maintenance for 
her life, and subsequently there is a dis¬ 
ruption of the joint family, the widow 
thereafter continues to be a member of a 
Hindu undivided family \vith each of the 
entities into which the family disrupted, ir¬ 
respective of whether any such entity con¬ 
sisted of one male member or of several 
male members. ‘Upon this view she will be 
exempted from payment of i^icome-tax under 

S. 14 (1). I.L.R. (1941) All. 43^1940 
A.L.J. 848=1941 All. S3. also 16 

Luck. 159=1941 Oudh 22=1940 O. W- N. 
853. The expression “Hindu undivided 
family” occurring in the Income-tax Act 
connotes a family restricted to the coparce¬ 
nary, i.e,, a family having coparcenary in¬ 
terest in income or property and not a } 0 \ni 
family consisting of several rnembers liv¬ 
ing together, irrespective of the existence 
or non-existence of any co-parcenary pro¬ 
perty. A Hindu cannot be considered to be 
a member of a coparcenary when he has no 
sons, and when the other memoers of the 


family living with him are only females 
Even when there are male members who 
can be coparceners with him, there must be 
ancestral or joint property or property 
thrown into the common stock, before there 
can be a coparcenary or Hindu undivided 

S^^^e^Piated by the Income-tax 
Act. Ihe income from property which is 
neither ancestral nor thrown into the com¬ 
mon stock, but which has been treated as 
separate property by the members of the 
family concerned cannot be regarded as the 
income of a Hindu undivided family for 
purposes of income-tax. A statement by a 

^ ^ in an affidavit 

hied by him in assessment proceedings that 
certain property is joint cannot be taken to 
be an irrevocable declaration ipso facto 
creating a coparcenary as between him and 
the other members, so as to entitle the 
members to claim assessment as a Hindu 
undivided family. 40 C. W. N. 517. An 
assessee claiming exemption under S. 14 (1) 
of the Income-tax Act should establish that 
he is a member of a Hindu undivided 
family and further that the sum in ques- 
tion has been received by him as such See 
also \9M All. 818: 1935 Pat. 342 cited under 

s. 4 supra. A junior member of a joint 
family possessed of impartible raj is a 
rnember of a Hindu undivided family within 
the meaning of S 14 (1), as the custom 
or impartibility does not supersede the 
general law so far as his status is concerned 
though his rights to demand partition and 
to participate in the income of the estate is 
taken away. If such a member is assessed 
to income-tax on the amount of the main¬ 
tenance received by him from the holder of 
the impartible raj, the question for conside¬ 
ration is whether the allowance received by 
him is a payment made to him as a member 

sum be considered 
to be in the nature of a gift, pure and simple, 
it cannot be characterised as income receiv¬ 
ed by a member of a Hindu undivided family 
as such. If the assessee is, by custom ap¬ 
plicable to the estate, entitled to be main¬ 
tained, with the revenue of the estate, and 
if the allowance fixed for him is in satis¬ 
faction of his right to be so maintained he 
should be considered to have received it as 
a member of a Hindu undivided family. A 
junior member claiming to be entitled -to 
maintenance must establish a custom to that 
effect. In the case of a younger son, his 
right of maintenance has been so often 
asserted and recognized that a Court is 
entitled to presume that such a right exists. 
The presumption however is not conclusive 
but can be rebutted by the Income-tax de¬ 
partment. 149 I.C. 306=1934 A. 818* 14 
P. 785=1935 P. 342 (S.B.). There is a 
distinction between a customary impartible 
estate and an estate granted by the Crown 
subject to descent by primogeniture. While 
blending may be possible in the former, it 
is not so in the case of the latter, ^^at 
S. 14 (1), Income-tax Act, contemplates is 
that the receipt should be from the joint in- 
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( 2 ) The tax shall not be payable by an assessee_ 

(a) if a partner of an unrecristered firm, in respect of any portion of R- 

share m the^ profits and pins of the firm compted in the manner laid downt' 

clause (b) of sub-scction fi) of section 16 on which the tax has already been ‘a 
by the firm ; or / cn paid 

[h) if a member of an association of persons other than a Hindu undiv'H H 
family, a company or a firm, in respect of any portion of the amount wHch C' 

entitled to receive from the association on which the tax has already been nl'H 
by the association] or ^ 


LEG. REF. 

* Substituted by S. 16 of Art V'll of 1939. 

NOTES. 

come of the family and not otherwise. The 
unfailing test for the applicability of S. 14 
( 1 ), is to determine whether the allowance 
would cease if the assessee ceased to be a 
member of the undivided family, if any. 
1937 Lah. 905. Joint Hindu family—Proof 
of separation—Individual assessment of 
members to income-tax. 33 C.W.N. 1190 
= 1930 C. 178. 

Exemption under S. 14 (1)—Burden of 
Proof. —S. 14 (1) merely relieves tlie 

assessee from showing that the sum in 
respect of which he claims exemption has 
already been taxed in the hands of the 
family. It docs not relieve him from the 
necessity of showing that the sum received 
is a part of income, or property, in which 
he had a vested right as a member of a 

Hindu undivided family. 14 P. 313=1935 
P. 8 . See ahn 14 P. 785=16 Pat.L.T. 
351 = 1935 P. 342 (S.B.). 

Sec. 14 (2).—The phrase *‘wherc the pro¬ 
fits and gains of the company have been 
assessed to income-tax,” must be given its 
ordinary and natural meaning and cannot be 
read to include all the profits or gains of 
the company whether assessable or not or 
the total profits or gains; and consequently 
where a company whose profits arc found 
to include specified sums to which in ac¬ 
cordance with 5>. 4 of the Act, did not apply 
and the said company has been assessed in 
respect of profits to wliich the Act did apply, 
such proportion of dividends as the specified 
sun> hears to the aggregate of a’l profits 
distributed among shareholders docs not be¬ 
come chargeable to tax in the hands of a 
shareholder, hut is exempted from taxation 
to ordinary income-tax in accordance witli 

S. 14 (2). 63 T.A. 359=1936 P.C. 219= 

71 M.L.T. 405 (P.C.). •S'cc also T.L.R. 
(1940) All. 795=1941 All. 15. According 
to the plain meaning of 14 (2) {a) of 
the Income-lax Act. when there has been an 
assessment on the profits or gains of a com¬ 
pany even though the dividends received by 
the shareholder are in fact to some extent 
paid out of profits or gains in the hands of 
the company which arc free from taxation, 
the whole of the sum received by the assessee 
as shareholder, by way of dividends, is 
exempt from taxation. The section cannot 
be construed as meaning or implying that the 
whole income of the company must be 


assessed or made chargeable to income-tax 
m order tliat the protection under it may 
be availed of by the assessee shareholder 
receiving the dividend. 62 C. 133=39 C 
W.N 253. Where a husband and wife 
formed a partnership and the husband took 
some extra rights m himself of taking new 
partners and each of them was entitled to 
take in new partners after the death of the 
other, held, that a partnership was legally 
formed. 25 Bom.L.R. 1225=1924 B. 182 
A partner might conceivably do business iti 
Ins individual capacity and in that capacity 
rnight render services to the firm in con¬ 
sideration of which the firm might pay him 
a remuneration which would be a legitimate 
deduction from the assessable income of the 
firm. 139 I.C. 290=1932 N. 65. See also 
134 I.C. 198=1931 L. 341. In order to 
bring into play S. 14 (2) {h) it must be 
% assessee that any income in 
his hands has already been assessed to in¬ 
come-tax in the hands of the firm of which 
he happened to be a partner. 1941 All. 15 
= 1940 A.L.J. 729. The profits of the 
registered firm should be ascertained as a 
whole before the assessment is made upon 
individual partners. But there is nothing 
in the Act to say that the firm is to be 
assessed first, still less the assessment on 
the firm is to operate as a sort of estoppel in 
favour of the individual partners. 58 C. 
1204=35 C.W.N. 534=1931 C. 686 (S.B.). 

When part of the profits of a registered 
firm have escaped assessment, assessment 
can he made under S. 34 and tax levied 
upon a partner of the firm in respect of his 
share of such part, when proceedings under 
the said section against the firm itself in 
respect of the said part have failed for lack 
of jurisdiction and fresh proceedings are 
‘Jme-harred. 58 C. 12fH. 

Secs. 14 (2) and 16.—Construction and 
scope—"Previous year”—Assessee deriving 
income from dilTerent businesses—Different 
accounting periods—If can be fixed—Income 
derived after termination of previous year— 
If to he included in return and if assessable. 

60 B. 679=38 Bom.L.R. 450=1936 B. 225. 

Income—Computation of—Money received 
by assessee under father’s will out of 
of est.atc is to be included in income. 1940 

I.T.R. 80. 

Secs. 14, 20 and 48: Construction Ap 
SCOFF,.—It may he that there are inconsis¬ 
tencies between S. 14 and what is imphed 
in Ss. 20 and 48. But that cannot entitle 
the Court to modify or add to the plain 


I 
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within aL^lldian sLte, unk"s such^come^pro°fits^orL^^^^^ or arising to him 

to be received in or ar’e brought in toBrid^riSan^hT 

behalf of the assessee, or are alessaSe under secSn ^ 

15. (I) The tax ^^all not b 

Exemption in the case of fu r r insurance on the life of the assLsee 

life insurances. Or On the hfe of a wife or husband of the assessee 

of the assessee or on the lifeTa^.l^ ^rSlnd ^ 

— p„„s juiirrs-'iT ,“4’ 

under sub-section (r) any sums paS'to'^eS an^ns^^^ be exempted 

member of the family or of the wife of any such member. ^ 

( 3 ) The aggregate of any sums exempted under the section 
With any sums exempted under the ^[second proviso] to sub-sectio^ f fof 
»[and any sums exempted under sub-section (i) of section i 7 

case of an individual, one-sixth of the total income of the '[m the 

rupees, whichever is less, and in the case of a Hindu undivided^f thousand 
of the total income of the assessee, or twelve thousand rupees,^which™ 

assessee-*^ -coml of 

{a) any sums exempted under the second proviso to si.E 

tion 7 , the second and third pi •ovisos to section 8 ,rbTct‘l'troS°" 
section 15 shall be included ; ’ section 14 and 

{b) when the assessee is a partner of a firm then , .. 

made a profit or a loss, his share (whether a net profit or a net lotTshall 

the firm in respect of the previous year increased rdecTeaZ 

share in the balance of the profit or loss of the firm after the dedi.rt' ^ 

salary, commission or other remuneration payable to anv oartncT interest, 

the previous year : F I to any partner m respect of 

Provided that if his share so computed is a loss snrh lr*ce ^ t. 
carried forward and set off in accordance with the orovisionc nf or 

(c) all income arising to any person by virtue of a . 

whether revocable or not, and whether effected before or after th ^ ^disposition 

--uie commencement 


an 


LEG. REF. 

^ Added by Act XXIII of 1941 . 

^Substituted for the original words by S. 17 , 

ibid. 

® Substituted for the figures " 1897 ,” by ibid. 

* The words “ or to any Provident Fund 
which complies with the provisions of the Pro¬ 
vident Insurance Societies Act, 1912 , or has 
been exempted from the provisions of that 
Act ** omitted by S. 5 of Act XI of 1924 . 

^ Substituted for “ proviso ” by S. 17 of Act 
VII of 1939 . 

* Inserted by S. 3 of Act XII of 1929 . 

^ Substituted for “ one-sixth of the total income 
of the assessee ” by S. 17 of Act VII of 1939 * 

® Sub-Ss. (i) and ( 2 ) substituted by S. 18 , ibid 

NOTES. 

words of S. 14, by reference to the supposed 
implications of Ss. 20 and 48. 62 C. 133 
=39C.W.N. 253. 

Sec. 16 : Total Income—Meaning- 
Unrealised DECREE. —See 1935 A.L.J. 374 
=1935 A. 378. The scheme of the income- 


?i£pS;.5ra 

income-tax, but not of suoer-tax ^ 
purpose of any graduation of ineZe-tax 

Krrj; s rs.?'jsi? 

ftf 1 warrant for holding 

that unless a minor is admitted to the bene? 

fits of a partnership without any contribu¬ 
tion to the assets, S. 16 (3) r!:\ / 

amended by the Amending Act of I 9371 
no application. There is nothin^ in 
section which justifies the Court in drlJng 
a distinction between a case where a miMpf 

property is with a firm and the case where 
the minor is allocated a share without Z 
contribution to the assets. The section 

only be construed in accordance with tf," 
words used in it. 54 L.W 732— 1^1 ax* 
924= (1941) 2 M.L.J. 891 
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of the Indian Income-tax (Amendment) Act, 1939 , from assets remaining the 
property of the settlor or disponer, shall be deemed to be income of the settlor or 
disponer, and ail income arising to any person by virtue of a revocable transfer of 
assets shall be deemed to be income of the transferor : 

Provided that for the purposes of this clause a settlement, disposition or 
transfer shall be deemed to be revocable if it contains any provision for the retransfer 
directly or indirectly of the income or assets to the settlor, disponer or transferor 
or in any way gives the settlor, disponer or transferor a right to reassume power 
directly or indirectly over the income or assets : 

Provided further that the expression ‘ settlement or disposition ’ shall for 
the purposes of this clause include any disposition, trust, covenant, agreement, or 
arrangement, and the expression ‘ settlor or disponer ’ in relation to a settkment 
or disposition shall include any person by whom the settlement or disposition was 
made : 

Provided further that this clause shall not apply to any income arising to 
any person by virtue of the settlement or disposition which is not revocable for 
a period exceeding six years or during the lifetime of the person and from which 
income the settlor or disponer derives no direct or indirect benefit but that the 
settlor shall be liable to be assessed on the said income as and when the power to 
revoke arises to him. 

(i) For the purposes ol inclusion In the total income of an assessee any 
dividend shall be deemed to be income ol tlic previous year in which it is paid, 
credited or distributed or deemed to have been paid, credited or distributed to 
him, shall be increased to such amount as would, if income-tax (but not 

super-tax) at the rate applicable to the total income of a company for the financial 
year in which the dividend is paid, credited or distributed or deemed to have been 
paid, credited, or distributed, were deducted therefrom, be equal to the amount 
of the dividend :] 

Provided that when any portion of the profits and gains of the company 
out of which such dividend has been paid, credited or distributed or deemed to 
have been paid, credited or distributed was not liable to income-tax in the hands 
of the company, ^[ihe increase to be made] under this section shall be calculated 
upon only such proportion of the dividend as the amount of the profits and gains 
of the company liable to income-tax bears to the total profits and gains of the 
company]. 

2 [ (3) In computing the total income of any individual for the purpose of 
assessment, there shall be included— 

(a) so much of the income of a wife or minor child of such individual as 
arises directly or indirectly— 

(i) from the mcmljciship ol' the wife in a firm of which her husband is a 
partner ; 

(ii) from the admission ol the minor to the benefits of partnership in a firm 
of which such individual is a partner ; 

(iii) from assets transferred directly or indirectly to the wife by the husband 


LEG, REF. 

* Substituted by Act XXill of i9tL 
^ Ac d d by S. 2 of Act I\' ol' 1937 . 

NOTES. 

Sec. 16 (1) (c) (as amended in 1939): 

ApPLtCADiLiTY. —It is tlic law in. force at the 
time of assessment which governs the 
assessment and not tlic law as it was during 
the year in which the income was earned. 
Hence the income of the year 1938-1939, 
accrued before the Amendment Act came 
into force, and derived from assets com¬ 
prised in revocable instruments of trust and 


settlement deeds executed by the assessee in 
favour of his daughters in April, 1933, be¬ 
fore the Amendment Act has to be deemed 
to be the income of the assessee under revo¬ 
cable transfers of assets as contemplated by 
S. 16 (1) (c) of the Income-tax Act, as 
amended by Act VII of 1939. 1942 LT» 
R. 1=55 L.W. 15=(1942) 1 M.L.J. 16 
(S.B.) 5*?^ also 1941 Pat. 599 
Sec. 16 (3) (iii).—S. 16 (3) (w). as 

amended in 1937, is not directed towards 
transactions between husband and wife ana 
in no w'ay invalidates such transactions. InC 
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apart f consideration or in connection with an agreement to 

{iv) from assets transferred directly or indirectly to the minor child not 
s^S4.Tr'and ® ^ ^otherwise than for adequate c^ 

* * IfJ ^[person or association of persons! 31* * 

] as arises from assets transferred ^[otherwise than for adequate conside¬ 
ration to the person or association] by such individual ^[for the benefit of his wife 
or a minor child or both]. 

®[i7- (0 VVhere a person is not resident in British India, and is a British 

Determination of tax pay- 'Si"" 

able in certain special cases. ^ e! T ^ ^ of Aliens Act, 1914 , or a subject of a 

State m India or Burma 3[or a native State of a Tribal 

aiea,J the tax, including super-tax, payable by him or on his behalf on his total 
income shall be an amount bearing to the total amount of the tax including super 
tax which would have been payable on his total world income had it been his total 
income the same proportion as his total income bears to his total world income • 
and in the case of any other non-resident person, the income-tax payable by him’ 
or on his behalf on his total income shall be at the maximum rate and the super¬ 
tax payable thereon shall be an amount bearing to the total amount of super" 
tax which would have been payable on his total world income had it been his total 
income the same proportion as his total income bears to his total world’income 

M- L. J. 16 Where an assessee who 
Proceeded under S. 16 (3) (a) 

(up m respect of the income of his 
Wife, makes no effect to prove that 
moneys appearing in his wife’s account in 
his books, have come from other sources 
than himself, it is open to the Income-tax 
authorities to infer that the moneys were 
received by her from her husband other¬ 
wise than for adequate consideration and 
treat the interest thereon as part of the 

of S. 16 (3) (a) (m). There is no natural 
presumption m the case of the assets of a 
married Hindu lady that they are transferred 
to her by her husband out of love or affec¬ 
tion. It is not an uncommon thing for a 
husband to put money in the name of his 
wife without ever intending to give it tn 

^^=55 L^w. 7^5=(lW) 

1 M.L.J. 164. 

Sec. 16 (3) (iii) (as amended bv 
Act IV of 1937), S. 16 (3) (iii) and 
S« 17 J Applicability—Transfer by hus* 

BAND TO WIFE ON ACCOUNT OF NATURAL 
LOVE AND AFFECTION.— The word "considera¬ 
tion in S. 17 (3) (m) of the In¬ 

come-tax Act, as amended in 1937, is used 
in its legal sense, and must be given a mean¬ 
ing similar to that which it has in the Con¬ 
tract Act. A transfer by a husband to his 
wife on account of natural love and affec¬ 
tion only without any monetary considera¬ 
tion passing from the wife to her husband, 
cannot be held to be a transfer for conside¬ 
ration; and in any case it is not a transfer 
for "adequate consideration” within the 
meaning of S. 17 (3) (lu). Transfers by 
a husband to his wife of assets otherwise 
than for adequate consideration cover all 
transfers in the nature of gifts or transfers 
made purely on the ground of natural love 


LEG. REF. 

^ Inserted>by S. i 8 of Act VII of 1939 . 

® Substituted for “ association of individuals,” 
by ibid. 

® The words " consisting” such individual and 
his wife ” omitted by ibid. 

* Substituted for “ to the association,” by ibid. 

® Added by ibid. 

* Substituted by S. 19 ^ ibid. 

Substituted for the word and figures “ section 
17 ” by Act XXXIV of 1939 . 

® Inserted by Act XXIII of 1941 . 

NOTES. 

transactions are assumed to be valid, and 
the income arising from the transferred 
assets is the income not of the husband but 
of the wife who received the assets from 
the husband by transfer. The section in no 
way affects the validity of the transfer, but 
only provides a method by which the income 
of the property transferred is to be assess^, 
and it provides that such income will be 
included in the husband*s income for Pur¬ 
poses of taxation and will not be ta?^ 
separately. 20 Pat. 202=21 Pat.L.^ 10% 
=1940 P.W.N. 1016=1941 P^t. 59 (F.B.). 
There is no reason why .S. 16 (f) 
should not be held to apply to a wife s in¬ 
come arising from assets transferred to er 
by her husband before the Amending Act of 

1937 came, into force. The ^ 

to have effect in respect of any income 

chargeable to income-tax for any y 
qiient to. that date. The wording of d e 
sub-section is wide enough to <^over no y 
income from assets transferred by a hus¬ 
band to his wife after, the passing of the 

Act but also income arising 
transferred before the passing of the Act. 

20 Pat. 202 (F.B.). See also (1942) 1 

C.C,M.-371 
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(2) Where there is included in the total income of any assessee any income 
(including income from a share in an unregistered him, if assessed as such) exempted 
f rom tax by or under the provisions of this Act, the income-tax excluding super-tax 
payable by the assessee shall be an amount bearing to the total amount of the 
income-tax excluding super-tax which would have been payable on the total 
income had no part of it been exempted the same proportion as the unexempted 
portion of the total income bears to the total income.] 

(3) Where there is included in the total income of any assessee any 
income exempted fi oin tax under clause (r) of sub-scction (2) of section 14, the 
super-tax payable by the assessee shall be an amount bearing to the total amount 
of the super-tax which would have been payable on the total income had no part 
of it been so exempted the same proportion as the total income less the portion so 
exempted bears to the total income. 

(4) Where any income exempted from tax under clause (c) of sub-section (2) 
of section 14 which has been taken into account under sub-section (2) or sub¬ 
section (3) of this section as part of the total income of an assessee for the purpose of 
determining the income-tax or super-tax payable by him is in a subsequent year 
brought into or received in British India by the assessee and becomes chargeable 
with tax accordingly, the tax including super-tax payable by the assessee on his 
total income of that subsequent year shall be— 

(fl) the amount which bears to the total amount of the tax including super¬ 
tax which would have been payable on his total income as reduced by the amount 
of the income so brought into or received in British India had such reduced income 
been his total income the same proportion as his total income bears to such reduced 
income, or 

(^) the amount which bears to the total amount of the tax including super¬ 
tax which would have been payal:>le on the amount of the income so brought into 
or received in British India had such income been his total income the same 
proportion as his total income bears to the amount of the income so brought into 
or recieved in British India, 

whichever is the greater. | 

CHAPTER IV. 

Deductions and Assessment. 

Payment by deduction at jg 2r* ik if ilc 

source. ^ 

(2) Any person responsible for paying any income chargeable under the 


LEG. REF. 

^ Sub-S. (3) and (4) of S. 17 added by Ac 
XXIII of 194 *. 

^ Sub-s. (i) omitted by S. 7 of .Act XVIII of 

1933- 

NOTES. 

and affection: and a transfer on the ground 
of natural love and affection falls under 

S. 16 (3) (Hi). 20 Pat. 202=21 Pat.L. 

T. 1096=1941 Pat. 59 (F.B.). 

Secs. 16 (3) and 26-A: Api'MCATIon 

FOH RF.GISTUATrON — REFUSAL.— Held, that 

there was evidence in this case to justify 
the finding of the Income-tax authorities 
that the alleged parfncrsliip was not a 
genuine partnership, and the order refusing 
registration was therefore justified. Per 
Beaumont, C./.—That the partnership deed 
was one prepared only to avoid “proper 
taxation” would not be a good ground for 
refusing to register. Any one is entitled so 


to conduct his affairs within the law as to 
avoid the incidence of taxation, and if a 
man finds that he will suffer less in 
taxation, and if a man finds that he 
will suffer less in taxation, by carry¬ 
ing on business in partnership with 
his mother rather than his wife, he is entitled 
to select his mother. But the partnership 
must be genuine partnership. Kania, /. 
If any subject could so manage his affairs 
as to pay the least tax which he might be 
liable for, he may do so provided the whole 
action is within the law,. I.L.R. (1941) 
Bom. 384=43 Bom.L.R. 258=1941 Bom. 
205. 

Sec. 18 (2) .—Sec also notes under S. 7.) 
The deduction of income-tax from salaries 
under S. 18 at the time of the payment of 
the salary must be made at the rale apph' 
cable to the estimated income for the year 
of assessment. 83 I.C. 20=1924 R. 30. 
See also 1 R. 335. 
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head “ Salaries ” shall, at the time of payment, deduct income-tax i[and super- 
tax] on the amount payable ^[at a rate representing the average of the rates appli¬ 
cable to the estimated total income of the assessee under this head] : 

Provided that such person may, at the time of making any deduction, increase 
or reduce the amount to be deducted under this sub-section for the purpose of adjust¬ 
ing any excess or deficiency arising out of any previous deduction or failure to 
deduct. 

_®[ ( 2 A) Notwithstanding anything hereinbefore contained for the purpose 
of making the deduction under sub-section ( 2 ), there shall be included in the amount 
payable any income chargeable under the head “ Salaries ” which is payable to the 
assessee out of India by or «[on behalf of the Crown], and the value in rupees of 
such income shall be calculated at the prescribed rate of exchange], 

®[(25) Any person responsible for paying any income chargeable under 
the head “ Salaries ” to a person not resident in British India shall at the time of 
payment deduct income-tax at the maximum rate and also super-tax at the rate 
or rates applicable to the estimated income of the assessee under this head.] 

( 3 ) The person responsible for paying any income chargeable under the 
head Interest on securities ” shall, "[unless otherwise prescribed in the case of 
any security of the ’[Central Government], at the time of payment, deduct income- 

tax "[but not super-tax] on the amount of the interest payable at the maximum 
rate : 

^[Provided that where the Income-tax Officer gives a certificate in writing: 
(which certificate he shall give in every proper case on the application of the assessee) 
that to the best of his belief the total income ^[or the total world income] of a 
recipient will be less than the minimum liable to income-tax or will be liable to a 
rate of income-tax less than the maximum rate, the person responsible for paying 
any income ^[referred to in this sub-section or in sub-section ( 2 ^), as the case may 
be,] to such recipient shall, until such certificate is cancelled by the Income-tax 
Officer, pay the income without deduction or deduct the tax at such less rate as 
the case may be. 

( 3 . 4 ) Any person responsible for paying to a person not resident in British 
India any interest not being ‘ Interest on Securities,* or any other sum chargeable 
under the provisions of this Act, shall, at the time of payment, unless he is himself 
liable to pay income-tax thereon as an agent, deduct income-tax at the maximum 
rate.] 

i®[Provided that where the person so payable is a British subject as defined 
in section 27 of the British Nationality and Status of Aliens Act, 1914 , or a subject 
of a State in India or Burma, and the Income-tax Officer gives a certificate in 
writing (which certificate he shall give in every proper case on the application of the 
assessee) that to the best of his belief the total world income of such person will be 
less than the minimum liable to income-tax or that his total income will be liable 
to a rate of income-tax less than the maximum rate, the person responsible for paying 
any income referred to in this sub-section shall, until such certificate is cancelled 


LEG. REF. , 

^ Substituted for “ but not super-tax by b. 20 
of Act VII of I 939 - 1. V, _ 

* Substituted for “at the rate applicable to 
the estimated income of the assessee under this 

hcad,», ibid. , ^ 

“ Added by S. 2 of Act XVI of 1925- 

* Substituted for “ on behalf of Government 

by A.O., 1937. ^ 

® Inserted by S. 20 of Act VII of I 939 ' 


® Inserted by S. 7 of Act XVIII of 1933. 

’ Substituted for “ Government of India ** 
A.O., 1937. 



«This proviso and sub-sections (3^) to fqZ)! 
since renumbered (3B) to (3^) were inserted bv 

s. 7 of Act xvin of 1933. ° 

» These words, brackets, Hgure and letter were 
substituted for the words “ herein referred tr. » 
by Act VII of 1939. 

*0 Added by S. 6 of Act XL of 19^0. 
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by the Income-tax Officer, pay the income without deduction or deduct the tax 
at such less rate, as the case may be : ^ 

Provided further that nothing in this sub-section shall apply to any payment 
made in the course of transactions in respect of which the person responsible for 
making the payment is deemed under the first proviso to section 43 not to be an 
agent of the payee.] 

^[( 3 ^} Where the Income-tax Officer has reason to believe that the 
‘^[total ^vorld income] of any person residing out of British India to whom 
any interest not being “ Interest on Securities” ^[or any other sum chargeable 
under this Act] is payable, will in any year exceed the maximum amount which is 
not chargeable with super-tax under the law for the time being in force, he may, 
by order in writing require the person responsible for ‘‘[making such payments] 
such person to deduct at the time of payment ^[* *] super-tax at the rates deter¬ 

mined by the Income-tax Officer to be applicable to the ^[total world income] 
of such person in that year. 

H ( 3 ^) ] Where the person responsible for paying any interest not being 
“ Interest on Securities ” ^[or any other sum chargeable under this Act] to any 
person ®[makes to that person in any year payments] exceeding in the aggregate 
the maximum amount which is not chargeable with super-tax under the law for 
the time being in force, the person responsible for ‘‘[making such payments], shall, 
if he has not reason to Ijclievc that the recipient is resident in British India, and 
no order under ’[sub-section ( 3 /^)] has been received in respect of such recipient, 
deduct at the time of payment «[* * ♦ super-tax on the amount 

by which ®[the total amount of such payments] exceeds the maximum amount not 
chargeable with super-tax at tlic rate applicable to such excess, 

( 3 Z)) ] Where tlie Income-tax Officer has reason to believe that any 
person, ^vho is a shareholder in a company, is resident out of British India and 
that the 2 [total world income] of such person will in any year exceed the maximum 
amount which is not chargealilc to super-tax under the law for the time being in 
force, he may, by order in writing, require the principal officer of the company to 
deduct at the time of payment of any dividend from the company to the share¬ 
holder in that year super-tax at such rate as the Income-tax Officer may determine 
as being the rate applicable in respect of the income of the shareholder in that 
year. 

i[ {^E) ] If in any year the amount of any dividend or the aggregate amount 
of any dividends paid to any shareholder by a company‘®[ (increased in accordance 
with the provisions of sub-scction ( 2 ) of section 16 )] exceeds the maximum amount 
of the total income of a person which is not chargeable to super-tax under the law 
lor the time being in force, and the principal officer of the company has no reason 
to believe that the shareholder is resident in British India,and no order under ^^[sub¬ 
section {^D}] has been received in respect of such shareholder by the principal 
officer from the Income-tax Officer, the principal officer shall at the time of payment 
deduct super-tax on the amount of such excess at the rate ^vhich would be applicable 
under the law for the time being in force if the amount of such dividend or dividends 
^^[(inci'eased as aforesaid)] constituted the \vholc total income of the shareholder.] 


LEG. REF. 

iSub-Ss. ( 3 .- 1 ), (31^)^ (3C) ami (3/^) were 
rcs]>cctivcly re-numbered (3^)' ( 3 ^) { 3 f^) and 

( 3 ^^) hy S. 20 of Act VII of i() 39 * 

2 Substituted for “ total income,” ibid. 

» Inserted by S. QO, ibid. 

* Substituted for “ paying such interest, ibid. 

^ 'The words “ income-tax and ” omitted by 

ibid. 

0 Substituted for “ pays to that person m any 
year an amount of such interest,” ibid. 

0 


’ Substituted for the word, brackets, figure and 
letter ‘‘sub-scction (3.I) ” by 

® The words ” income-tax on the total amouiU 
of such interest at the rate appropriate to such 
total, and ” omitted by ibid. 

® Substituted for “such total,” ibid. 

’ ® Substituted by Act XXIII of I 94 ** 

^ * Substituted for the word brackets, figures 
and letter “ sub-scction (3C) ”, by Act VII 0* 

‘939* 
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( 4 ) All sums deducted in accordance with the provisions of this section 
shall, for the purpose of computing the income of an assessee, be deemed to be 
income received. 

( 5 ) Any deduction made in accordance with the provisions of this section 
^[and any sum by which a dividend has been increased under sub-section ( 2 ) of 
section 16 ] shall be treated as a payment of income-tax ^[or super-tax] on behalf 
of the person from whose income the deduction was made, or of the owner of the 
security ^[or of the shareholder], as the case may be, and credit shall be given to 
him therefor in the assessment, if any, made for the following year under this 
Act: 

Provided that, if such person or such owner obtains, in accordance with the 
provisions of this Act, a refund of any portion of the tax so deducted, no credit shall 
be given for the amount of such refund : 

^[Provided further that where such person or owner is a person whose 
income is included under the provisions of ^[clause (c) of sub-section (i) or sub¬ 
section ( 3 ) of section 16 , section 44 D, or section 44 E] in the total income of another 
person ®[such other person] shall be deemed to be the person or owner on whose 
behalf payment has been made and to whom credit shall be given in the assessment 
for the following year.] 

( 6 ) All sums deducted in accordance with the provisions of this section shall 
be paid within the prescribed time by the person making the deduction to the 
credit of the ^[Central Government] or as the ’[Central Board of Revenue] directs. 

( 7 ) If any such person docs not deduct ®[or after deducting fails to pay] 
the tax as required by ®[or under] this section, ^®[he, and in the cases specified in 
sub-sections ( 3 Z)) and ( 3 ^) the company of which he is the principal ofificer] shall, 
without prejudice to any other consequences which ^®[he or it] may incur, be 
deemed to be ^^[as assessee] in default in respect of the tax : 

Provided that the Income-tax Officer shall not make a direction under 
sub-section (i) of section 46 for the recovery of any penalty from such person unless 
satisfied that such person has wilfully failed to deduct and pay the tax.] 

( 8 ) The power to levy by deduction under this section shall be without 
prejudice to any other mode of recovery. 

( 9 ) Every person deducting income-tax ^[or super-tax] in accordance with 

the provisions of ^3[sub-sections ( 3 ), ( 3 ^), (3^)> (3^)> ^^[3-^ 3^] ], shall, 

^®[at the time of payment of the sum from which tax has been deducted], furnish 
to the person to whom i®[such payment is made] a certificate to the effect that 
income-tax ^[or super-tax] has been deducted, and specifying the amount so 
deducted, the rate at which the tax has been deducted, and such other 

particulars as may be prescribed. r 1 • i_ ... 

In the case of income in respect of which provision is not made under 

section 18 for deduction of income-tax at the time 
Payment in other cases. payment, and in any case where income-tax has not 




LEG. REF. ^ 

1 Inserted by S. 20 of Act VII of 1939 - 

* Inserted by S. 7 ®f^ XVIII of 1933 * 

» Added by S. 3 of Act IV of i 937 * ^ ^ 

* These words, brackets, letters and figures 
were substituted for the words, 

figures “sub-section (3) of section id by . 

of Act VII of 1939. „ , 

* Substituted for “ that person , by ibjd. 

* Substituted for “ Government of India by 


A.O., 1937. , j 

’ Substituted for “ Board of Inland 

by S. 4 and Sch. of Act IV of 1924* 
* Substituted for “ and pay by b 


Revenue*' 
20 of Act 


'"“lln'efby S. 7 of Act Xyill of . 933 . 
Substituted for “ he by S. 20 of Act VII 



Substituted for “ personally ’* by S. 7 of 
Act XVIII of 1933. 

^2 Added by ibid. 

Substituted for the word, brackets and 
figure “ sub-section (3) by ibid. 

^^Substituted for the word,brackets, figure and 
letter “ or (3/)) ’* by S. 20 of Act VII of 1939. 

Substituted for “at the time of payments 
of interest or dividends*’ by ibid. 

^•Substituted for “the interest is paid *’ by 
S. 2 and Sch. I of Act XII of 1935. 

Substituted by S, qi of Act VII of 1939. 

NOTES 

Sec. 18 (5).—5-^^ 41 c’.W.N. 905. (Life 

Assurance business—Credit for deductions 
of tax made at sources). 
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been deducted in accordance with the provisions of section i8, income-tax shall be 

payable by the assessee direct.] u r i_ 

ifmA. The principal officer of every company shall, on or before the 15th 

^ day of June in each year, furnish to the prescribed 

Supply of information re- officer a return in the prescribed form and verified in 
garcling dividends. prescribed manner of the names and of the addresses, 

as entered in the register of shareholders maintained by the company of the share¬ 
holders to whom a dividend or aggregate dividends exceeding such amount as 
may be prescribed in this behalf has or have been distributed during the preceding 

year and of the amount so distributed to each such shareholder,] 

20 The principal officer of every company shall, at the time of distribution 

of dividends, furnish to every person receiving a dividend 
Certificate by company to ^ certificate to the effect that the company has paid 
shareholders receiving divi- income-tax on the profits which are being 

distributed, and specifying such other particulars as may 

"'^The person responsible for paying any interest not being “Interest 
^ on securities ” shall, on or before the fifteenth day of 

Supply of information re- June in each year, furnish to the prescribed officei a 
garding interest. return in the prescribed form and verified in the pres¬ 

cribed manner of the names and addresses of all persons to whom during the previous 
financial year he has paid interest or aggregate interest exceeding amount 

not being less than =>[four hundred] rupees as may be prescribed in this behalf, 

together with the amount paid to each such person]. 

21 The prescribed person in the case of every Government office, and the 

^ principal officer or the prescribed person in the case of 

Annual return. authority, company or other public body 

or association, and every private employer shall prepare, and, within ‘ly® 

from the 21st day of March in each year, deliver or cause to be delivered to the 
Income-tax Officer in the prescribed form '[■'‘nd verified in the prescribed manner] 

a return in writing showing— , 

(^2) the name and, so far as it is known, the addicss, of every ^ 1 

was receiving on the said 31st day of March, or has receive [01 ‘ 

or private Lployer, as the case may be, any income chargeable under the head 

“ Salaries ” of such amount as may be prescribed ; nerson 

(b) the amount of the income so received ^for so due] bj each sue P 

and the time or times at which the same was paid »[or due as the m'^ ^ 

(c) the amount deducted in respect ot income-tax [and sup - ] 

income of each such person. 

22. ’[ (0 The Income-tax Officer shall, on or before the ist « “Y’ 

in each year, give notiee, by publication in “ 

Return of income. publication in the prescribed manner, requini^ 

every person whose total income during the previous year exceeded 

amomU which is not chargeable to income-tax to ft.rntsh, 

being less than sixty clays as may he specified in the notice, a rrtuin,_ P 


Return of income. 


LEG, REF. 

1 Inserted by S. 2 of Act XXIV of 1926. 

2 Inserted by S. 9 of Act X\ 111 of 1939. 
Substituted for “one thousand l)y o. 

of .\rl vn of It)39- . „ .... 

* These words were inserted by o. 23, ioiti. 

^ Inserted by S. 23 by .Vt Vlt of 1939 - 

® Added by i/uV. r 

T Substituted by S. 24 of Act VII of 1939. 


NOTES. , 

Sec. 20: Certificates-Vaudity 

PURPOSES OF -Certificates 

S. 20 signed by the can be 

United Kingdom of such pur- 

regarded as valid certificates f 
poses of S. 48 (1) of the Act and re^t^ 

granted on their P^oductmn. W 

33 Boni.b.R. 776=1931 B. 420- ^ 

Sec. 22 (!):• Foreign I^su 
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cribed form and verified in the prescribed manner, setting forth (along with such 

other particulars as may be required by the notice) his total income and total world 
income during that year : 

Piovided that the Income-tax Officer may in his discretion extend the date 
for the delivery of the return in the case of any person or class of persons.] 

. . (2) In the case of any person whose totalincome is, 

in the Income-tax Officer s opinion, of such an amount as to render such person 
liable to income-tax, the Income-tax Officer ^[may serve] a notice upon him 
requiring him to furnish within such period, not being less than thirty days as 
may be specified in the notice, a return in the prescribed form and verified in the 
prescribed manner setting forth (along with such other particulars as may be pro¬ 
vided for in the notice) his total income ®[and total world income] during the 
previous year : ° 

^[Provided that the Income-tax Officer may in his discretion extend the 
date for the delivery of the return.] 


LEG. REF. 

^ Words “ other than a company ” omitted 
by S. 24 of Act VII of 1939 . 

* Substituted for “ shall serve/* by ihid. 

® Inserted by ibid. 

* Added bv ibid. 

NOTES. 

DURE. —Where an Insurance Company (not 
incorporated in British India) has failed to 
make a return of the total income under 
S. 22 (1), the Income-tax Officer is justified 
in applying R. 35 of the Income-tax Rules 
made under S. 59 of the Act. To apply 
that rule, he has first of all to find out what 
is the total income, profits or gains of the 
assessee company. Where for the purpose 
the officer had no other reliable data except 
a triennial valuation, he is entitled to assume 
that the profits for the year in question 
could be the average annual profits shown 
in the triennial valuation after deducting the 
premiums paid on participating policies. 55 

B. 637=33 Bom.L.R. 807=1931 B. 448. 
Besides owning a firm at Benares the two 
partners had an interest in numerous firms 
bearing the same name and carrying on busi¬ 
ness at different parts of the country. In 
the year of account it was found that the 
firm, made no profits but the firms m which 
the partners were interested made consider¬ 
able profits. The question having been 
raised whether the firm could be assessed in 
respect of those profits, held, that the 
partners were members of the other firms 
only in their individual capacity, the firm 
itself being incapable of being a partner and 

that the assessment of the “ 

ence to the profits of ffie other firm did not 

arise. 1932 A.L.J. 999. See also 62 C. 
133=39 C.W.N. 253. The assessee is 
entitled to have two ‘previous y^rs, one for 

the head office and one for 
but in his assessment he must add the resi Us 
of the two, each year, and make his return 
on this basis He cannot accumulate the 
resuu/ of 't^o years of the branches and 
account for them in one year s results of the 
main office. 1937 L, 308. 




c 91 1 notes under 

V Where an assessee received a 

q ^99 / 9 T"’ income-tax Officer under 
b. dZ ( 2 ) requiring him to make a return in 
the prescribed form and verified in the pre- 

duWnt ‘°‘al incLe 

during the previous year, and the assessee 

does neither fill the form, nor verify such 

form m the prescribed manner but instead 

writes a letter intimating his non-liability to 

be taken 

Q^—be has la'.Ied to make a return under 

199 T the meaning of S. 23 (4). 

133 r.C. 753-1931 P. 306 (F.B.). Where 

an assessee failed to make a return of his 

income under S. 22 ( 2 ) of the Act and some 

time later died, an assessment on his estate 

Officer under S 23 

KKTi ilisJudgment” is illegal. 

55 B 312=33 Bom L.R. 388=1931 B. 333. 

The Income-tax Officer issued by means of 

registered post acknowledgment due a notice 

under S. 22 (2). The notice was delivered 
by the postal peon to the assessee’s son who 
was found to be a minor and possessed of 
ordinary intelligence. The son was living 
\vith his father and when on previous occa¬ 
sions notices had to be served on the asses¬ 
see they were taken delivery by his son. 
Held, that in proper circumstances a minor 
son might be an agent of his father and that 
the service of the notice was good service. 

54 A. 548=1932^ A. 374. A notice under 
S. 22 (2) was issued to the assessee who 
was an undivided Hindu family and in that 
notice, as in all such notices, the assessee 
was required to submit a return and four 
capacities were indicated one above the 
other and the notice went to the assessee 
without any one of these capacities having 
been scored out. The assessee was in no 
doubt as to which capacity of his was under 
investigation. He had been assessed in pre¬ 
vious years as an undivided Hindu family 
and he submitted his return as an undivided 
undivided Hindu family, and without 
scoring out any of the four capacities 
Held, that the notice issued by the depart 
ment could not be said to be invalid or 


Ay 
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( 3 ) If any person has not furnished a return within the time allowed by or 
under sub-scction (i) or sub-section ( 2 ), or having furnished a return under either 
of those sub-scciions, discovers any omission or wrong statement therein, he may 


NOTES. 

illegal. 1940 A.L.T. 843=1.L.R. (1940) 

All. 841 = 1940 All. 537. Where the Tn- 
come-tax Officer issues a notice in case 
which is beyond his iurisdiction, the amount 
being over Rs. 40,000, and in which, as per 
Government notification, the notice is to be 
issued by the Assistant Commissioner, such 
notice is illegal and the return does not be¬ 
come due in consequence thereof. 139 T.C. 
290=1932 N. 65. Where an assessee in a 
verified return declared he had no income 
from a particular source, if the authorities 
disbelieve it, the onus lies on them to prove 
there was income from that source and 

what it was. 50 C. 907=1924 C. 337. The 
service of notice under the Act need not be 
personal. Tt can be made on the authorised 
or recognised agent of the assessee. In the 
case of a recognised agent carrying on busi¬ 
ness in the name of the principal, an autho- 
ritv to accept notices being incidental to the 
business can be implied. 10 P. 441 = 1931 
P. 282. Where an assessee’s return is made 
before assessment, it is a return made in 
due time under S. 22 (3) and before such 
a return can be disregarded, the assessee is 
entitled to a reasonable onnortunity_ to pro¬ 
duce any evidence upon which he might rely 
in siipr^ort of the return. 134 I.C. 1275= 
1931 C. 729 (S.B.). A return which by 
S. 22 (3) is to be deemed to be a return 
made in due time cannot be treated as still 
born because of a previous failure to rom- 
plv with a notice under S. 22 (4). 1931 C. 

729 (S.Ti.). Where the question was whe¬ 
ther the assessee was prevented bv siirfictent 
cause from making the return required by 
S. 22, held, that tbe question was one of 
mixed law and fact and that the question 
of law should be answered only on tbe facts 
as determined bv tbe Commissioner. 1930 
A.T..I. 78=1930 A. 209. 

Firm—L iAniUTY to assfssmfnt— OnjFcr 
OF FNACTMFNT. —The obicct of the 
Income-tax Act in treating the firm in addi¬ 
tion to tbe individual partners as itself a 
subject liable to assessment is not to difTer- 
entiatc in respect of the ultimate liability to 
tax, between the partners in a firm and tbe 
sole owner of a business or assessee. The 
method of double assessment is employed in 
the case of firms as a device in the nature of 
taxation at the source which is employed to 
collect upon salaries and interest on secu¬ 
rities. The object of the double assessment 
to tax in the case of partners and their firm 
is not to get it often but to get it early and 
to make sure of getting it. 58 C. 1264=35 
C.W.N. 534=1931 C. 686 (S.B.). 

Secs. 22 (2) and (3).—A return fur¬ 
nished after the assessment order is made but 
before the service of tbe demand notice is 
not a valid return, 38 P.L.R. 848=1936 


L. 468. 

Sec. 22 (2) and ( 4 ).—See 9 P.L.T. 
653=1928 P. 529 (F.B.). Under S. 22 
(2) of tbe Act the Income-tax Officer is 
bound to give tbe proposed assessee at 
least 30 days' time within which to file a 
return. Where tbe minimum is denied, the 
notice is entirely illegal. The fact that 
subsequently a further extension of time is 
granted will not cure the defect that ini¬ 
tially lav in the notice issued. 1930 A.L. 

T. 78=1930 A. 209, See also 1935 Lab. 

201. Officer of an asessee's principal 
place of business has jurisdiction to com¬ 
pel such assessee to submit a return and 
produce accounts in respect of a branch 
business, even though he has submitted a 
return, produced accounts, and otherwise 
complied with all tbe requirements of the 
law before the Income-tax Officer of the 
place where be has such a branch business. 

1930 A.L.T. 1=1930 A. 49 (F.B.), Where 
a person is carrying on business at differ¬ 
ent plarcs. it is not incumbent on the Income- 
tax Officer of the principal place of business 
where an assessee is assessed to income-tax, 
to issue separate notices under S. 22 (2) 
requiring returns in respect of the income of 
each oranch of the assc'isee’s branches. 
1930 A. 49 (F. B.). The Income-tax 
Officer is entitled to require tbe asses- 
sce to produce the books of nis 

foreign business. Where an Income- 

tax Officer calls upon an assessee to pro¬ 
duce account books which ordinarily would 
be in bis possession and control, the assessee 
has got to show that be is incapable of pro¬ 
ducing them. If they would not ordinarily 
be in bis possession and control, the onus 
would then lie on the Officer to show the 
assessee could produce them but has 
to do so. 1930 M. 763=59 M.LJ. 2^ 
(F B.). The assessee was called upon hy 
a notice under S. 22 (2) to submit a return 
which be did but the return did not bear 
such verification as is /enuired by in¬ 
come-tax Act nor did it bear the 
of the assessee. Subsequently the 
tax Officer issued another notice under b. 

22 (4) directing the assessee produce h s 

accounts. He did not produce t e 

and the Income-tax S 

ment to the best of his judgment ''"aer 

23 (4). Held, that no afstions of 

could possibly arise on the i . 5934 
arrived at by the Income-tax 0 • - 2 ^ 

A. 929. Where the return of 

did not bear verification or the o- 

the assessee; Officer could 

impose best judgment assessment “ ^J 934 

23 (4). 56 A. 418=1934 A.L.J. 4/-*^^ 
A. 930, 
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assessment is made.^ before the 

' 2 ^ Income-tax Officer may serve fs* * * 

lerson =[who has made a return under Lb-sertinn i *] on any 

been served under sub-section ( 2 ) a notice reSiil- ^ has 

specified to produce, or cause to be produ^d S ac^’ T ^ 

Income-tax Officer may require ; ^ ^ accounts or documents as the 

Provided that the Income-tax Officer shall , 

any acconnts relating to a period more than ti.rS IrHariSmlhe'' <>f 

^ ycais pzioi to the previous year. 


1 X 1 . . ..I-EG. ref. 

Ihe words any and return so made shall 

■" due time 

under this sectom ” omitted, by Sec. 24 of Act 

The words “ on the principal officer of any 
company or” omitted Jct 5 td. 

® These words were inserted. idiW. 

NOTES. 

S^. 22 (3): Scope and applicability,— 
“ (^) is intended to enable a person 
who has made a return, to correct a wrong 
statement or supply an omission discovered 
in the return subsequent to its submission. 
It does not apply to a person who has made 
a false return knowing it to be false. 1939 

I.T.R. 613=:1939 N.L.J. 553. 

Sec. 22 (3).—"Return*'—What amounts 
to, 1929 Cr. C. 647=1929 A. 919. See 
also 155 I.C. 180=1935 0 . 305; 1940 Nag. 
88=188 I.C. 69; 1928 L. 729=120 I.C. 435. 
There is nothing in Cl. (3) which says that 
any offence committed with respect to a re¬ 
turn made under Cl. (2) must be condoned 
if the revised return be true. All that 
Cl. (3) provides is that this return would 
be treated as a return made in due time, 
provided it is made before an assessment 
has been made. 1929 A. 919, Although an 
assessee is late in filing his return neverthe¬ 
less, if he does file it before the assessment 
is actually made the return has to be consi¬ 
dered and dealt with although out of time. 
139 I.C. 593=1932 C. 410 (S.B.). Duty 
of Income-tax Officer—Right to make pri¬ 
vate visit to assessee’s place of business and 
act upon the result—Right of assessee to 
be heard in answer. 158 I.C. 959=16 P. 
L.T. 429=1935 P. 423 (S.B.). 

Income-tax Rules, R. 35— Procedure 
UNDER—When permissible. —Where the 
assessee is unable to provide particulars on 
which assessment can be made and if the 
commissioners has no more reliable data, 
he can resort to S. 35, even though the data 
are not procurable for no fault of the as¬ 
sessee. 57 B. 519=35 Bom.L.R. 896=1933 
B. 427. 

Sec. 22 (4) is very wide and gives the 
Income-tax Officer very wide powers. 101 
I.C. 321=1927 L. 5. An Income-tax Officer 
is entitled to call for documents which m 

C.CM,-372 


'.rr;. ” .is ^ 

&in" deSrik “SS: 

year to 1926, was not “required” within 

die meaning of S 22 (4) 53 A. 4 Sl.=lMl’ 

I.C-^793=k3/'p.^- 

contention that the Income-tal Officer cin! 

not issue a notice under S. 22 (4) after the 

‘hat it is offiy 

after the assessee has been called upon to 
furnish a return and before he was actually 
furnished a return that the Income-tax Offi- 
cer can issue a notice under S 22 141 Jq 

nffiIncome-tax 
Officer to issue a notice under S 22 f41 

at any time after he has called upon the 
assessee to furmsh a return, I 933 A 541 

5.. 1934 N.- 183. There is no provl 

Sion in the Act by which Income-tax Officer 
can enforce production of account books if 
assessee firm declines to comply with the 
notice. 7 L. 104=1926 L. 326 It is dear 
that S. 22 (4) relates only to accounts and 
documents which are in the possession or 
under the control of the person making the 
return. The legislature could not have 
intended to impose a penalty on a person for 
non-production of dcuments which he does 
not control. Kmtia, /.—There is no justifi¬ 
cation m law to call upon one friend to pro¬ 
duce the books of another under S. 22 ( 4 ) 
and then in default to make the party caMed 
upon liable under S. 23 (4). 40 Bom L 
R. 1222 . S. 22 (4), Income-tax Act, no 
doubt standing by itself is uncontrolled by 
any time-limit. But a time-limit is imposed 
by the four words “having made a return" 
as used in S. 23 (4). 1930 A.L.J. liz=1936 
A. 49 fF.B.). Accounts or documents 
can be called for by the Income-tax Officer 
under S. 22 (4) after issue of notice and 
before the filing of the return. After the 
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(5) The prescril.ed form of the returns referred to in sub-sections (i) and 
(2), shall, in the case of an asscssee engaged in any business, profession or vocation, 
require him to furnish particulars of the location and style of the principal place 
wherein he carries on the business, profession or \ocation and of any branches 
thereof the names and addresses of his partners, if any, in such business, profession 
or vocation and the extent of the share of the assessce and the shares of all such 
partners in the profns of the business, profession or vocation and any branches 

thereof] _ . . ^ , or • 1 . • • 

22 (i) If the Income-tax Ofheer IS satisfied ^[without requiring the presence 

of the assessce or the production by him of any evi- 

Assessment. dence] that a return made under section 22 is correct 

and complete he shall assess the total income of the assersee, and shall deteimine 

the sum payable by him on the basis of such return. 


LEG. REF. 

» This sub-section wos added by see. 2.5 ol 
Act Vn of 1939. 

2 Thesa words were inserted by see. 25. -loid 

NOTES. 

filing of the return, Ss. 23 (2), 23 (3) and 
37 give ample powers to the Income-tax 
Ofticer to call for whatever documents he 
requires. The failure to comply with any 
of the notices under these sections docs not 
authorise the Income-tax Officer to make 
a summary assessment to the best of his 
judgment under Cl. (4) of S, 23. 8 P. 

L T. 686=1927 P. 390. See contra 7 R. 
26=1929 R. 38 (F.B.): 8 R. 587; 52 M. 
194=1929 M. 60=56 M.LJ. 141 (F.B.). 

Where an assessment of super-tax has been 
completed as if the assessce were Hindu 
undivided family and it is subsequently hold 
that the asscssee is an individual, if the 
original assessment was in the absence of a 
return made under S. 23 (4) and the 

asscssee in answer to a notice under Ss* 22 
(4) and 34 files a return disclosing a lesser 
income than that taken in the original assess¬ 
ment the Income-tax Officer can reopen the 
assessment and determine the assessc^c's 

income dc novo. 1931 A.L.J. 1109—193- 
A 83 A notice under S. 22 (4) for pro¬ 
ducing the account books of the asscssee by 
him, issued after lie has suh.mttcd a r^urn 
of his income, is valid. 1932 L. 411 —u; 

T c 599 (S.B.). 

PROc™.-Per C»ria»i.-“It is not 
sufficient for an asscssee to sugpt to the 
Commissioner the questions of law. It is 
for the Commissioner to find the facts hist 
and then to state the point of >a'v which 
arises out of those facts and on which he 

desires an opinion. He 

likes give his own opinion on the case, U2 

^4) and 23 (2) is not illegal. 1934 N. 183 
The issue of a notice under Ss. 22 (4) a . 
23 (2) presupposes the e>:is»encc o^ a vajul 
rr^tiirn hav ng been made. 1934 IN. loo. 

return Having ^ 

kviofTcV. for TNQumy-PowFR OF Incoms. 

TAX Officer.— It is the requirement of the 
In" Sax Officer which is to e satisfied 
Kv the asscssee under sub-b. (4) oi o. 
and not what the assessce thinks the Income- 


tax Officer should, in the circumstances of 
the case have required. In other words the 
final arbiter of what is required is the 
Income-tax Officer and not the asscssee. It 
would therefore be entirely for the Income- 
tax authorities to determine what evidence 
they consider relevant for the purposes of 
their enquiry and to contend that a certain 
piece of evidence which they considered to 
be relevant was not relevant at all to the 
matter at issue would be in a way to 
encroach upon their domain. Similarly, if 
an Income-tax Officer calls for all the previ¬ 
ous accounts relating to the various busi¬ 
nesses conducted bj' the asscssee, but the 
assessce withholds some of them and the 
Income-tax Officer utilizes the accounts pro¬ 
duced by the asscssee in making his cstirnate, 
it cannot be argued that those accounts which 
were not produced by the assessce were not 
required for the purpose of the assessment. 
The withholding of some of the account 
books which the assessce had been called 
upon to produce amounts therefore to a non- 
compliance with the terms of the notice 
issued under sub-S. (4) of S. 22 ^jid entads 
all the penalties laid down "i sub-b. oi 

S. 23. (53 A. 451. Dist. M- 194 

B.). Rel. on.) I L R- 1?38 ^-ah. 551- 

1938 Lah. 551. .S'rc, o/.fo 1938 
Secs. 22 and 25-A: -Whether, 

where notices have been issued to the i 

vidual members of the faniily as 

open to the Income-tax Officer wdhout 

issuing a new notice to the 

joint family through its 

adult member of the fanuly to charge 

income received by the individu ^ 

come of the joint Hindu family, a 

really a member of a Hindu J ^ .^ 1 ^, 

fresh notice may be issued to l^nciu j 
family through the person "’hom he 

siclers to be its manager pro- 

other adult member of the fam y 
vided in S. 63 (2) 1937 Lah 897. 

Sec. 23 (l).-(^ee of 

S. 13 supra] S. 23 deals ^ 

and not with comp 
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(2) If the Income-tax Officer i[is not satisfied without requiring the pre¬ 
sence of the person who made the return or the production of evidence that a return 
made under section 22 is coixect and complete, he shall serve on such person], a 
notice requinng him, on a date to be therein specified, either to attend at the 
Income-tax Officer s office or to produce, or to cause to be there produced, any 
evidence on which such person may rely in support of the return. 


LEG. REF. 

^ Substituted for the original words by S. 2S 
of Act VII of 1939 . 

NOTES. 

income, profits and gains for the purposes 
of Ss. 10, 11 and 12’. It deals with 'return* 
and not primarily with accounts. If the 
return is 'correct and complete’ then the 
income-tax officer has to 'assess the total 
income of the assessee’ and determine the 
sum payable by him 'on the basis of such 
return’. He is bound to do this and he 
has no option to do anything else. 1938 N. 
L.J. 172=1938 Nag. 485. When once the 
Income-tax Officer has made the assessment 
under S. 23 0). that assessment is settled. 
On the general principles of law governing 
estoppels, neither the subject nor the Crown 
ought to be at liberty to go behind the 
amount of profits and gains when once 
determined by any competent authority. 
The assessment once made according to the 
provisions of the Tncome-'ix Act can only 
be re-onened in accordance with the provi¬ 
sions of the Act. 177 I.C. 255=1938 Cal. 
557 (S.B.). i'cc also 1937 Lah. 721. 

Ordinarily and apart from the two cz^es 
coming within the nnrview of S. 34 of the 
Income-tax Act, 1922, vi^., (1) where in¬ 
come has escaped assessment in any year, 
and (2) where income has been assessed at 
too low a rate in any 5 'ear, there is no time¬ 
limit prescribed or' necessarily implied, in 
the Act within Avhich an assessment must 
be made or completed, and an assessment 
m^de after the expiry of the tax year is 
valid. Sewhle. Even in the two cases to 
which S. 34 applies, if a notice is served 
within one year after the expiry of the 
tax year, the subsequent assessment or re¬ 
assessment may be rnade at any time and 
not necessarily within the year following 
the tax year. 61 I.A. 10=61 C. 285=38 
C.W.N. 319=66 M.L.J. 121 (P.C.). The 

mere fact that a certain income has not 
suffered tax because of a device adopted by 
the ass'^sscc would not enable the depart- 
ment to'assess the same in subsequent years 
when the device becomes apparent to the 
department. It is only, when according to 
a particular system adopted bv the assessee, 
allocations are made not in the year when 
the amount is recei'^ed but in later yj’ajs 
that the income so allocated can be said to 
be the income liable to be considered in the 
assessment vear. 163 ^ 324—1936 A. 

L.J. 549=1936 A. 279. Notice under 
S. 22 served in proper time and assessment 
made—Assessment subsequently set aside 
by High Court— Fresh assessment m accor¬ 


dance with High Court order, but more than 
one year after the expiry of the tax year 
not barred by limitation. 1936 A. 279. In 
order to be valid, a demand for super-tax 
should be made within a reasonable time of 
the assessment for income-tax. Two years 
and four months or thereabouts is a wholly 
unreasonable time. 1934 S. 46=28 S.L.R. 
174. 

Sec. 23 (2): Notice.—W here a notice 
under S. 23 (2) was issued to the assessee 
when the original return was filed a fresh 
notice under S. 23 (2) is not essential after 
the assessee had submitted an application 
to the Income-tax Officer mentioning cer- 

5oTo (1^40) All. 841= 

1940 A.L.J. 843=1940 All. 537. When 

an assessee has made a return which he 
knows is a horn fide return and in which fie 
has put in his total income to the best of 
his then information, there might yet be 
some omission on his part due to some cause 
or other. To such and similar cases S. 23 
(2) would apply but not to a case of deli¬ 
berate omission to furnish particulars avail¬ 
able with the assessee. 1933 A.L.I. 49= 
1933 A. 197. When an Income-tax'Officer 
is not satisfied with a return made under S. 
22, he has under S. 23 (2) to serve on the 
assessee a notice to produce evidence on a 
specified date. 29 C.W.N. 591=88 I.C 
404. The issue of a notice under S. 23 (2) 
is mandatory under certain circumstances 
Wlien the Income-tax Officer has reason to 
believe that the return filed by the assessee 
is incorrect or incomplete, and if he is not 
satisfied with the correctness of the asses- 
see’s return, the law requires that he shall 
serve a notice under S. 23 (2) which then 
becomes imperative. The Income-tax Offi¬ 
cer cannot proceed to make the best judg¬ 
ment assessment on the ground that there has 
been failure to comply with notice under S. 

22 (4) because if a valid notice under S. 

23 (4) is issued, the assessee might remove 
suspicious of the officer and satify him that 
his return is correct and complete. I.L R 

(1937) All. 834=1937 A. L. J. 957=1937 
All. 770. Under S. 23 (2), there are three 
alternatives provided, and it is the privilege 
of the assessee to choose any of those alter¬ 
natives. They are for the benefit of the 
assessee who has to choose as to which of 
the options he will exercise. The law did 
not intend to give that option to the Incofhe- 
tax Department, and it is not for the Income- 
tax Officer to decide which of the alterna¬ 
tives he will give to the assessee. If for 
example he requires only the attendance of 
the assessee, the latter would lose the valu¬ 
able right of producing the evidence in sup- 
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NOTES. 

port of tlie return and removing the doubts 
of tlie officer. Therefore if the Income-tax 
Officer in sendincr a notice under S. 23 (2) 
scores out the words “or to produce, or to 
cause to he tliere produced any evidence on 
which such person may rely in support of 
the return” from tiic printed notice con- 
tainin.e: all the three alternatives, the notice 
is irreeular and il1eg:al. T. T.. R. 0937) 
All. S34=1937 A.L.T. 957=1937 All. 770. 
Reasonable notice should be "iven to the 
assessee before proceeding under O.^ (4). 
Whether a given time is reasonable time is 
a question of fact. 134 T.C. 1275=1931 
C. 729 fS.B.). As to meaning of “return”, 
.rce 1928 L. 729; 120 T.C. 435. Where an 
assessee applies for adjournment by post or 
bv telegram of an enquiry in vr'<;pect of 
which he has been required by a notice 
under S. 23 (2) of the Indian Tncome-tax 
Act to produce evidence and the Tncome-tax 
Officer grants an adjournment, the letter or 
the telegram intimating the fact of the ad¬ 
journment to the assessee is not a notice 
iinder S. 23 (2). or a requisition witlun the 
meaning of S. 63 of the Act. 1930 M. 113 

=.58M.T..T. 10 fF.B.). 

Sec. 23 (2) (4): PRoernuRF —Proceed¬ 
ings of Tncome-tax Officer arc of a iudictal 
nature and he must nroceed on judicial prin¬ 
ciples. 7 T.. 201 = 1926 T,. Ud ; 94 T.C. 1.56 
= 1926 T.. 233. Where the asscssees were 
never given an onnortumty to conicst and 
dispro\"c the allegation that they were mem¬ 
bers of a joint Hindu familv and were lia¬ 
ble to he taxed jointly. Held, that tlv' pro¬ 
cedure was wrong and the assc-sment was 

invalid. S2 A. 991 = 1930 A.L.T. 154R= 
1931 A 23. Ttio plea that rcrfain share': 
have been divided hetwocn the memhers of 
a joint Hindu family must he raised at the 
time of makimr an assessment imdor S. /3 
and it cannot he raised for, the fi'-st time on 

appeal a-ainsf the assessment. .36 ^ ‘'”4 

= 19.34 A. 217. Vahic to he attached to 
account hooks produced hv assessee 7 I.. 
201. ProceedinRS under Hi. 1\ of tke Act 
^Assessment Proccedintrs'l are jiidinal pro¬ 
ceedings in the colloquial sense only and 
are no^t indirial proceedings m the strictly 
scientific'sense of the term so as to raise 
questions in appeal to some hiirlier P'bunal 
as to whether the authority makimr f''e a - 
Cessment has decided aqamst the weight of 
evirnce or decided a fact of which there 
fs no evidence or has disregarded evidence 
which ought to have hern taken into 
-? T T r dS Wliere the Tncome-tax Officer 

^o^iJ'S^at s^tc of t^ — 

dcrh'cirin -"110 owners thereof and 

Ing what was the basis of f 

A. 991 = 19,33 A.T..T. '^ 8=1931 A. 

though in a previous year of , 

decision is arrived at after investigation am. 


inquiry that certain deductions ought to be 
made, it is still open to the Tncome-tax 
authorities to reopen the question in a subse¬ 
quent year of" assessment, if fresh facts 
come to light which on investigation entitle 
the Tncomc-tax Officer to come to a different 
conclusion from that of bis predecessors. 
The Tncome-tax Officers are to be guided 
by principles of natural justice and cannot 
arbitrarilv change the assessment. 1930 L. 

605. .9,v <il.w 1930 M. 209=58 M.L.J, 260 

fF.B.): 19.33 O. 396. The order of an 
Tncomc-tax Officer in a particular year al¬ 
lowing the salaries of two of the partners 
as business deductions does not bind bis 
successors in a subsequent year. 134 T.C. 
198=1931 T.. 341. Tn an ordinary case, 

particulars in respect of which and the 
ground on which the Tncome-tax Officer 
thinks that the statement was either not 
genuine or complete ought to be given in a 
notice, especially in cases where the objec¬ 
tion is that the accounts are incomplete. 
But where the finding is that the accounts 
of the assessee in previous years as well as 
in the current year were not genuine but 
mcrolv cooTced for income-tax purposp, the 
Tncomc-tax Officer is under no obligation 
either in law or in common fairness to set 
out all the reasons which led him to come 
to such a conclusion. 7 R. 281=1929 R. 
102. ‘Evidence - Tf confined to direct evi- 
f](^ncc—Omission of transactions from ac¬ 
count hooks—Rejection of such books by 
Tncomc-tax Officer—Tf justified. dO E-E- 

R. .585=1938 Lab. 209. (See aho 60 I.A. 
14l'>=12 Rat. 318 R.C.). Where the 

Tncomc-tax Officer makes an 
to the best of his judgment under S. 23 (4; 
of the Act he must do so according to rules 
of reason and justcc and state in his order 
the materials or reasons on which his 

ment is founded. 7 R. 669. See also 
R. .203. Per SuJahumi, C./.—Tn a pro- 
reeding under S. 23 (3) there ca^n he no ob¬ 
jection in the Tncome-tax Officer or the 

Assistant Commissioner acting 
assessment for the previous year if no beiier 
evidence is forthcoming, even though that 
assessment might have been 
best of his iudgmont under S. 23 (4). 

fact that during the Previous year the in¬ 
come was assessed on a 
certainly sonic evidence on which 
proceed, even independently of any . 

tion of continuity. If the asse.ssce fa s to 

produce satisfactory evidence, he l 

displace the previous year s estimate, 
is certainly admissible against him. • 

.200=19.36 A. 286 (S. B.). I" 

I.efore an n.r fartc assessment , 

der S. 23 (4). the Income-tax Otormus^ 

invariably conduct such asses- 

ascertain the income of the prop 

see for the “previous year” as the c.rcu^j 

stances of the case may warrant^" " 
place on the record a note 
and results of his inquiry” m ordM ^ 
Commissioner of Income-tax «noe 


S. 23 (3)] 


The Indian Income-tax Act (XI of 1922). 2923 

(3) On the day specified in the notice issued under sub-section tot 
soon aftertvards as may be, the Income-tax Officer, after hk W Sch cv dl’ 
such person may produce and such other evidence as the Income “ 

require, on specified points, shall, by an order irwritinq assSsThe tom? "*"^0 
■he assessee, and deK.mine .h, sum payable by him o„ basS 


NOTES. 

or the High Court under S. 66 (2) or (3) 
may be in a position to see that the assess- 
ment_ was according to the rules of reason 
and justice and not arbitrary”. ri 93 i R 

(F-B.), Foil.*] 

^34 N. 183 (2). Per Sulaiman, C.J .— 
Enquiries made by the Income-tax Officer 
from the people of the district, after pro¬ 
ceedings under S. 23 (3) had started, of 
which no notice had been given to the as- 
sessee, are illegal, and not authorised by 
suD-S. (3). Similarly enquiries made by 
the Assistant Commissioner during the hear¬ 
ing of the appeal behind the back of the as- 
sessee are not justified by the provisions of 
sub-S. (3) and the result of such private 
enquiries should not be made the basis of any 
assessment. 58 A. 200=1936 A. 286 (S. 
B.). 

Secs. 22 (4) and 23 (2) and (4): Service 
OF Notice.—5*^^ also 31 L.W. 160=1930 
M. 127. Notice may be served under S. 
23 (2) on any member of the firm as pro¬ 
vided for in S. 63 (2) of the Act, It is 
not necessary that notice should be served 
only on the member of the firm who made 
the return. 48 M. 602=49 M.L.J. 124. 
(See also notes under S. 63, infra.) 8 P. 
877=1930 P. 127. Where the Income-tax 
Officer issued a combined notice under Ss. 
22 (4) and 23 (2), requiring the assessee to 
produce the accounts and the notice was 
served on the gumasta of the assessee, held, 
there was sufficient compliance with the law 
as to notice. The word “person” clearly 
includes a firm as provided by the General 
Clauses Act, 1897, and when the return is 
made on behalf of the firm by a partner, it 
is the firm that is the person who makes the 
return and any proper service on the firm 
as authorised by S. 63 (2) will be a pro¬ 
per service. 48 M. 602=49 M.L.J. 124. 

A combined notice was served upon the 
assessee under S. 22 (4) to produce ac¬ 
counts and under S. 23 (2) either to attend 
or to produce or cause to be produced any 
evidence in support of his return. A cer¬ 
tain date was fixed. The assessee obtained 
an adjournment until a certain date. On 
the adjourned date the assessee applied for 
further adjournment on ground of illness. 
The Income-tax Officer refused the 
cation and proceeded ex parte, under S. 23 
(4) to make the assessment to the best of 
his judgment. Held, that the officer was 
not bound to announce before hand how he 
proposed to deal with an application for an 
adjournment. The assessee had already 
obtained one adjournment until a certain 
date. It was his duty, if he desired a fur¬ 
ther adjournment, to apply on a date earlier 


than the adjourned date. The assesspi^ m 
fact delayed his application for further ad¬ 
journment until the very day appointed for 

n 'Yith the orders; Evei if tffis 

could be said to be a ^ 

j«dici.l discretion there »„ „„ groSi‘”foJ 

S’, ‘rftetS .nd 

d» S;e.“L‘-wS.rz“:j:,E 

consider it 

and make an assessment to the best of his. 
judgment. The only difference between such 
an assessment under S. 23 (3) andlHssesV 

t mplates a more summary method when 
the Income-tax OflScer is acting under S 23 

^•7r^.a r d“ 

Offieei to disclose to the assessee the material 
on which he proposes to act or to refer to 

^i.at ne should draw the assessee »s attention 
to any such material and give him a reLVn 
able opportunity to meet the case a^Tna 
therefrom before making bis order. Furthef 

henee T "a “ appealable, and 

hence it should contain with sufScient pre¬ 
cision the materials on which the assessment 
IS based so that the appellate authority may 
form a just opinion on the fairness of the 
assrasment. The assessee is, however, not 
entitled to demand copies of the confidential 

of the Income- 
I demand that his informants 

should be called by the Income-tax Officer 
so that they may be cross-examined by the 
assess^, and the Income-tax Officer is not a 
Court in the usual meaning of the term, when 
lie IS holding an inquiry under S 2.3 

Under S 37, he has merely certain poi^L^s 

P“''P0ses of Ch. TV 

S. 23 (3) is not exhaustive, and thero 
implicit in the section in its contSrthe 
power to collect and act on other “evidencl^® 
in a wide sense of the term; it ig not nTes- 
sary to invoke the proviso to 8. 13 oftlm 
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(4) i[If any person fails to make the return required by any notice given 
under sub-section (2) of section 22 and has not made a return or a revised return 
under sub-section (3) c f the s-mc scciion] or fails to comply with all the terms of 
a notice issued under sub-sen ion (4) of the same section or, having maue a return, 
fails to comidy with all the terms of a notice issued under sub-section (2) ol this 
section the Income-tax Officer shall make the assessment to the best ot his judgment 
aPand determine the sum payaide by the assessec on the basts of such assessment] 
^ 'and, ^[in the case of :i firm, may refuse to register it or may cancel its registration 

if it is already registercdH :___ 


leg. ref. 

1 Substituted for the onymal wares by 

sec. 25 of Act VII of 1939 . 

2 These words were inserted, md. 

3 Original words were added by S. 3 of Art 

XXI of T 930 . , , r 

4 Substituted for the words m the care o{ a 
registered firm, may cancel its registration 
by S. 25 of Act VII of 1939- 

notes. 

Act for that purpos-e for that section and 
the proviso thereto relate to the method of 
accounting and that alone, though the word 
“method” has to be given a broad and rea¬ 
sonable construction, 1940 Smd 92; 

(1939) Mad. 404=1939 Mad. 371=(1939) 

1 M.L.J. 451. Where the account books 
of the assessec were rejected by the Income- 
tax Officer and he proceeded to assess him 
at a flat r^te to which method of assessment, 
the assessee objected throughout the proceed- 
iii 2 s EM, the case was a proper one toi 

reference under S. 66 of the Act. 39 P.L.R. 
563=1937 Lah. 397. Even after the issue of 
a notice, which is contemplated by S. 23 3) 

an assessment can be made under S._ 23 (4 
if there 1 ms been a default in complying with 
a notice undci- S. 22 (4) or S. 23 (2) and 
it is not necessary that the assessment must 

be made under S. 23 (3) ot the Act. 1940 
A.L.J. 843=1.L.R. (1940) All. 841-1940 
All 537. Pursuant to a notice under b. 
22 ( 4 ), the asses^e produced his ® 

to which no exception was taken But tho 
books included a suspense account in which 
entries were made purporting to relate to 
certain sums deposited and withdrawn by 
various persons not, however, desenbed 
snccifically. The assessec was unable to 
identify those persons and the Income-tax 
oS not being satisfied with the entrms 
and the exulanation, refused to accept the 
feturn and made an estimated assessment 
w M 23 ( 4 ). Held, that from the mere 

1 ilitv of the assessce to identify the 
deposi , p: 4 i,pi. false or incomplete. If 

opinion «». 5,0 

the oin accounts were not tem- 

saetions i^ transactions result- 

fug in profits to the asscssccs, Im 

included “" 11 ” 3 ,,^ there were 

asoscssment made by^^_ Income-tax Officer 

•■('.r “’AtJ 

the assessment under S- -lu 


1932 R. 52 (S.B.). See also 39 P.L.R. 

1028=1937 Lah. 721. 

“Total incojii';”.—I ncome derived from 
llio dindend paid by a company regiatereed 
in England but doing business in India 
cannot be reckoned as part of his total 
income where the assesses is not resident in 
India and the item has already paid income- 
tax when in the hands of tho company. 55 
B. 734=33 Bom.L.R. 776=1931 B. 420. 

Sec, 23 (4).—Even if the power to deter¬ 
mine the tax payable by the tax-payer be 
not given expressly by the directions to 
“make the assessment”, such power is 
nlainlv implied, reading the section as a 
whole: 65 I.A. 236=I.L.R. 1938 Bom. 487 
=42 C.W.N. 873=1938 P.C. 175=(1938) 

2 M.L.J. 115 (P.C.). The officer is to make 
an assessment to the best of his judgment 
against a person who is in default as reprds 
supplying information. He must not act dis¬ 
honestly, vindictively or capriciously because 
bo muk exercise judgment in the matter, 
lie must make what he honestly believes t 
he a fair estimate of the proper figure o 
.•v,<;c'.^smont, and for this purpose he must be 
able to take into consideration local know¬ 
ledge and repute in regard to the ! 

Circumstances-, and his own knowledge of 
previous returns by and a^essments of tho 
fsscssee, and all other »’«tt®r 3 which he 

thinks will assist him in "’""g 
and proper estimate; and though 
necessarily be guess work in th® matter 
must be honest guess work. In tot sense 

too, the assessment must be to som « 
arbitiary. S. 23 (4) places the offiew a the 

position of a person whose 
mnoiint is final and subject to 
M-liore decision, if it can bo * 1 '®^ 
been arrived at without an hone _ 
judgment, may be revised or t®vi®wed by th® 

Commissioner under the Poy®"^®. • 

upon that official by S. 33 There s no ju^t^ 

fication in the language of the Act fo 
ing that an assessment made by & 0 “^^ 

under S. 23 (4) "•it’'®«t conducting a 
i,u,iiiry and without recording the 
lesnlts of that inquiry, ^“-thin the 

meaning of tho 2 M- 

Appr.; 1937 P.C. Lah. 

L J. 43 (P. C.) . See aUo 1938 ban 

867. There is no /®J„come-tM 

gestion that because ' onrpafti’ 

Officer was disposed to fasten o 
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cular default and said that he might possi¬ 
bly accept the explanation given in regard 
to others, it means that when a recommence¬ 
ment of the whole proceedings, has been 
directed the subsequent revenue officers are 
to bind themselves to the obvious facts when 
the case is taken up again. 177 I.C. 125= 
1938 Rang. 287. Where the assessee makes 
a retuam in the prescribed form but under 
head five shows the profits or income as 
::about Es. and none of the details 
required under note five are given. Income- 
tax authorities can treat the return as no 
return at all and can ultimately make the 
assessment under S. 23 (5), particolarly 
when the assessee does not declare the period 
to which the income declared relates. [1928 
R. 108 (F.B.) Foil.] 159 I.C. 646=1935 
L, 858. The word ‘^assessment*' in S. 23 
(4) means determining the total taxable 
income and the sum payable on it. A 
notice can be validly issued under S. 29 when 
the Income-tax Officer has made a best 
judgment assessment under S. 23 (4). 56 
A. 418=1934 A.L.J.- 47=3 A.W.R. 290 
=1934 A. 930. An assessment in default is 
a very serious thing; and unless it is open 
to the Court to insist that notices under Ss. 
23 (2) and 22 (4) are given so as to afford 
reasonable opportunity to an assessee to 
comply with their requirements, the honest 
and diligent tax-payer will have no security 
for fair treatment and no remedy in the 
absence of fair treatment. Where a notice 
is received at 3 p.m. on 18th of a month 
requiring the assessee to produce any evi¬ 
dence on which he might rely in support of 
bis return on the 19th, the notice is not such 
a reasonable notice as law requires afford¬ 
ing the assessee propen opportunity to comply 
with its return. 134 I.C. 1275=1931 C. 
729 (S.B.). Before the Income-tax Officer 
can obtain juiisdiction to assess summarily 
under S. 23 (4), it is not necessary that 
there must be a failure in each of the cases 
mentioned in S. 23 (4). 133 I.C. 753— 

1931 P. 306 (P.B.). Where an assessee 
received a notice from the Income-tax Officer 
under S. 22 requiring him to make a 
return in the prescribed form and verified m 
the preseribed manner setting forth his total 
income during the previous year and the 
assessee does neither fill the form, nor verify 
such form in the prescribed manner but in¬ 
stead writes a letter intimating his non-hab^i- 
lity to be taxed under the Act, it must be 
taken that he has failed to make a return 
under S 22 (2) within the meaning of S. 
2^(4) 133'I.C. 753=1931 306 (P 

B ') Where the return under S. 22 (2) 
did not bear verification or the signature 
of the assessee, there is no proper return and 
the Income-tax Officer could impose b^t 
judgment assessmeent under S. 23 (4). 56 

A. 418=1934 A.L.J. 47—1934 A. 930.. A 


partial default in complying with notices 
issued under S. 22 (4) or S. 23 (2)1^ 

consequences under S. 23 
T p ° ^ default. 38 P 

tax Officer comes to the conclusion that the 
assessee has been ivithholding books of 
account which are not produced in accord- 
ance mth a notice under S. 22 (4), he is 
^titled to make an assessment to the Lst 
of his judgment under S. 23 (4). More so 
jvlmn other documents have been withheld by 
the assessee and there has been deliberate 

AXoHr'"'" I’®''* Income- 

Which deliberately failed fo comply tith ^C 

u as to be of the total income of the assessee 

22T2r “®nning of S. 

bLn^es s^ent ^n'® I®"'' 

orancnes sent in a return which did not 

mention two of them and the omission wL 

not corrected m spite of time granted for 

..da, S. dS (4,. 

with Income-tax Offite 

With his evidence m obedience to notice 

issued under S 23 (2)-lncome-tax OW 

not accepting the evidence as conclusive does 

not bring that case under sub-S. (4) The 

assessees were asked bv fh« t ’ ^ ® 

Officer by notice under S. 22 (4) to nrodnce 
their books of account on the date in 
the notice. They entered appearand bS 
produced no account books. ArXurn 
ment was given to enable the parties tfZ 

t.rdat fiSd^r htrtf orr^;“- 

‘0 P*-oduce the evid°enc“' tte 

.. .«d..aa. Td„ dll‘JS^„ if .“V “ 

vit in support of their statement, Lt dfd 
they try to convince the officeriri.n^ “ 

S « statemU^M 

at there was no compliance with all the 
S tLt i>r*-assessment 

P T72=1930 P9 

(2) read with S. 34 to partn^ T/firnf 

sr7,.r:f rdirivs^t r 

H *'nm income or profits, the Incom^ 

tax Office can make assessment under S 9 ^i 
(4). 1933 L. 290 (1928 L. 4^ All f 
mere fact of the denial of the Wstence Sf 
ho account book did not absolve the 
if It IS found upon the evidence thar 
books were really in existence, and that tte 
assessment under S. 23 ( 4 ^) L onr. ^ 
valid. 8 P. 877. Even whin 1 
the existence of accounts or dn ^®aiea 
Income-tax Office cL pres^e theT'^I 
of such accounts or doeumeX 1930 
1=1930 A. 49 rp B r-p ' 

^ If an assessee has 
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books and do-es not produce them he can be 
assessed in default under S. 23 (4), what- 
over otlicr evidence he might choose to put 
forward in support of his return. Other 
evidence, in th-e absence of the books, can. 
hardly satisfy a reasonable man. But it 
was never intt*nded by the Act that failure 
to produce books, prior to the filing of a 
return, should deprive the as&essce of his 
right to have the return duty and properly 
in(iuired into. A return, which by S. 22 
(3), is to be deemed to be a return made in 
due time cannot be treated stillborn 
because of, a previous failure to comply with 
a notice S. 22 (4). 134 I.C. 1275 

“1931 C. 729 (S.B.). Where the assessee 
does not produce any vouchers or any other 
material which may enable a detailed check 
of his account books, the value of the account 
books produced by the assessee is, therefore, 
no higher than his mere word. 1936 h. 
856. Where the books of account of the 
assessee did not give a complete and correct 
version of the actual business, and though 
the Income-tax Officer accepted them to a 
certain extent, he added a certain sum \o 
I’eprescnt the amount of omissions’. 3^ u» 
that, in making an assessment, the Income- 
tax Officer should proceed on judicial ^ pnn- 
riples, but as in the case under considera¬ 
tion there was evidence before him to show 
that books could not be relied upon, his 
inclusion of certain sum for omission was 
justifiable. 1936 L. 836. In a case in 
which an assessee has duly filed a return of 
the* “preious vear” and has also on receipt 
of a notice under S. 23 (2) produced evi¬ 
dence in support of the return including 
some but not all of his account books, and 
the Income-tax Officer is not satisfied with 
snch evidence, he can at that stage issue 
a notice under S. 22 (4) calling upon the 
asses'see to produce his complete J^ccount 
books for the previous year and for three 
years prior thereto, and on the assessee s 
failure to do so assess him under S. -3 (4). 
12 L. 129=1931 L. 87 (F.B.). 1 er Tele 

Chand and Daliy JJ—“The 

ture should take the earliest opportunity of 
reviCTving tlie position and, if possible, of 
redrafting and re arranging the same. This 

Lems all the more necessary as 
“ ivliicl. the Court lias felt bound 

to put on these sections is likely to work a 
preL iniustico in some cases . 12 

foo In iiiaking the “assessment to the best 

if iudgmeiit” under S. 23 (4), ' 

tax' Omcer does not possess nbsohitely arbi- 
Lv u horitv to assess at any figure he 
kes "nd the Income-tax Orficor hough not 
bmiii’d by strict judicial principles, should 
bp guided liy the rules of .lustiee, 

piod conscionco. 12 L. 129. ^ B. 

mP)' 8 R. 203; 1933 O. 396. But see 9 
asi’fOHtro. Tho o.xprc^«ion “to the best of 


Ills judgment’* seems nothing more than “as 
best as he can”. It is incorrect to say that 
Income-tax Officer must exercise a “judicial 
discretion” in making the assessment. A 
judicial discretion presupposes that power 
has been confided to the tribunal to act or 
refrain from acting in a particular way in 
certain prove<l or admitted circumstances, 
whereas under the section if the the assessee 
has not chosen to state an account, the officer 
shall make an assessment and he has no dis¬ 
cretion in the matter. 9 E. 281=1931 R. 
194 (F.B.). See also 132 I.C. 564; 159 
I.C. 606=1935 L. 858. Though a Taxing 
Officer is not entitled to make a guess with¬ 
out evidence, still when the assessee does not 
give correct returns, the Taxing Officer’s 
estimate holds good unless, the assessee dis¬ 
places it by adducing evidence, 60 I.A. 146= 
12 P. 318=1933 P.C. 108=64 M.L.J. 612 
(P.C.). Where an assessee failed to make a 
return of his income under S. 22 (2) of the 
Act and some time later died, an assessment 
on his estate made by the Income-tax Officer 
under S. 23 (4) “to the best of his judg¬ 
ment” is illegal. Per Beaumont, C.J .—‘In 
construing a taxing' Act the Court is not 
justified in straining the* language in order 
to hold a subject liable to tax. If the legis¬ 
lature intends to assess the estate of a de¬ 
ceased person to tax charged on the deceas¬ 
ed ill his lifetime, tho legislature must pro¬ 
vide proper machinery and not leave it to 
the Court to endeavour to extract the appro¬ 
priate machinery out of the very unsuitable 
language of the Statute”. 55 B. 312=1931 
B. 333=33 Bom.L.R. 388; 6 P.L.T. 555 
=1925 P. 694. “The Incom^tax Officer is 
empowered to call upon the assessee (whether 
or not he 1ms made a return) to produce 
such documents and accounts as he may re¬ 
quire within the period specified in the 
notice requiring their prodoction. 

(4) of S. 22 prevents the Income-tax Officer 
from calling upon an assessee to produce 
books of account going back for a period 
of more than throe years prior to the ac¬ 
counting pciiod. There is, however, no sue a 
limitation upon the power to call for docm 
ments”. 26 A.L.J. 340=108 I.C. 2^ 
1928 A. 283. Once an assessment 
made to the best of the Incomo-tax 
iudgment on a net income under S. y*' 
of tho Act it follows that all expenses mev 

dental to the business must be . 

have been taken into coiisidcTaHon m arn ^ 
ing at the net income assessed. Su<:n a 
assessment is final, conclusive and no ^ 
to apponl. 3932 L. 396=136 I.C W ^ 
respect of an as-sessee who has ^ 

return of his income under S. *-6 v h 
notice issued under S. 22 (4) is valid 30 as 
to justify an assessment under S. ^ 
the* event of non-eompliance of t^e v 
the notice. 31 L.W. 160=1930 M. 127 (8. 
B.). Aho 52 M. 194=56 M.L.J* 
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(F.B.). Wher-e the Income-tax Officer issued 
a notice to a certain firm under S. 22 (4) 
calling upon them to produce the books of 
the particular branch and the firm did not 
produce the books stating that they kept no 
books at that branch but the Income-tax 
Officer did not believe the statement and 
decided for reasons stated by him that the 
assessees had such books at that branch, that 
they had failed to comply with the terms of 
the notice and he further made an assess¬ 
ment under S. 23 (4), held, that the Income- 
tax Officer acted quite properly in making 

the assessment under S. 23 (4). 8 R. 587= 
1931 R. 53. Where the assessed has deli¬ 
berately withheld the palcki rokar and the 
ledger, the Income-tax Officer is justified in 
refusing to allow the assesses to produce 
Jcachchi rokar which would be of no value as 
evidence and to pass order under S. 23 (4). 
10 L. 691=1929 L. 173. The failure to pro¬ 
duce books of account required by the 
authoiities by a notice under S. 34 entails 
the same consequence as in the case of a 
failure to make a return under S. 22 and 

the Income-tax Officer is entitled in such 
a case to make the assessment under S. 23 
(4). 34 C.W.N. 1093. The Income-tax 

Department should not as a rule take a stand 
on a technical ground under S. 23 (4) where 
there is substantial complianee with the 
requisition of notice under S. 22 (4). 9 

p. 172=1930 P. 14. Where the Income- 
tax Officer called on the assesses to produce 
his account books and the assessee produced 
some books but not those of an earlier year 
and thereupon the officer made an assess¬ 
ment under S. 23 (4) even though the books 
produced gave the necessary data, held, that 
the books of the earlier year were not really 
required within the meaning of S. 22 (4) 
and that the assessment should under the. 
circumstances be made under Cl. ^3) and 
not under Cl. (4) of S. 23. 53 A. 451= 

1931 A. 417. If is the duty of an assessee 
to keep and present his accounts to show 
the "actual income made by him. If he fails 
to do this he must put up with th« estimate 
by the officers made with the best of his 
ability though it is tiue that the officer is 
not entitled to make a guess without e^- 
dence. 9 P. 240=1930. P. 81 (P.B.). 
Where the accounts or docoments or evidence 
produced by the assessee do not furnish 
sufficient material for an assessment and in 
particular if they so far from revealing the 
income intentionaUy falsify the income, it 
is open to the Income-tax Officer to make 
an assessment under S 23 (4) for the ^s- 
see has failed to comply with aU the Ws 
of the notice. The question whether there 
has been a compUance mth the teims of 
the notice is not a question of law but a 
question of fact. Further, whether the e^- 
dence before the Income-tax Offiser is suffl- 

CC.M .-373 


cicnt to justify him in rejecting the accounts 
of the* assessee is also a question of fact. 
137 I.C. 732:^1932 0. 164. Where the books 
of account of the assessee are not produced 
and the Assistant Commissioner makes an 
assessment to the best of his judgment, if 
the* enhancement is baaed on materials from 
which he could reasonably conclude, though 
only on a rough estimate that the income is 
of a certain specified amount, such an 
enhancement is legal. But if on the other 
hand the enhancement is wholly arbitrary 
and based on no material, it would be illegal. 
7 R. 635. Although a summary assessment 
n as higher than that of the pre<vious year 
which was based on the returns submitted by 
the assessee, if it is based on soifie evidence, 
it cannot be said it is arbitrary and so 
illegal. 1932 P. 166=140 I.C. 712. But 
see also 9 R, 281. An Income-tax Officer 
of the principal place of business is not 
bound to accept the report of the Income-tax 
Officer of a place whei'e assessee is carrying 
on a branch business, nor is he bound to 
refer the matter back to the latter officer 
for further enquiry. The former can as¬ 
sess the assessee according to his judgment 
under S. 23 (4). 1930 A.L.J. 1=1930 

49 (F.B.) Per Mokerji, J—»It is the ordi¬ 
nary privilege of a subject that he shall not 
be taxed on his income without a proper 
investigation. It is open to the assessee to 
prove what his income is before he is as¬ 
sessed on the income. If it had been the 
intention of the legislature that the mere 
word of the Taxing Officer should be final, 
one should find a clear indication of that in 
the language of the statute. 1930 A. 49 
(F.B.). Where the Income-tax Officer 
does not get proper material on which to find 
out the true income of an assessee it is in 
the interests of the State to guess the income 
of the assessee. The assessee cannot com¬ 
plain that he has been over-taxed if owing 
to his own failure the officer is not able to 
do justice towards him. But where the pro¬ 
per matOTials are before the Officer, he 
sliould utilise them and make an assessment 
under S. 23 (3) which is liable to be re. 
examined in appeal. When an assessment is 
made more or less on matters which have 
been guessed out, there cannot be a proper 
appeal. There would be no sense in substi¬ 
tuting the Income-tax Officer's ‘^guess’^ bv 
the superior officer's «guess». It is on this 
principle that an appeal is shut out in the 
case of “best judgment assessment’ 53 A 
451=1931 A.L.J. 345=1931 A. 417 As’ 
ses^ filmg statement of income-Maintain- 

ability of appeal to income-tax authorities__ 

Fine for gross under-statement of income 
see 1927 M 49=24 L.W. 771. 
notice issued under Ss. 22 (4) and 23 (2) 
of the Incomo-tax Act was not compUed vrith 
and an assessment was made under S 9 ^ 

Eeli, that no appeal Ues from tL orde/ 
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assessment. 9 P. 172=10 Pat.L.T. 769= 
1930 P. 14. An appeal is shut out undei' 
S. 30 not hj ^vay of punishment to tlic as- 
ses&eo, but it is shut out because there are 
no materials 'wliich can he properly placed 
before an appellate Income-tax OHieer. On 
readinj^, tliereforc', tlie two Ss. 22 ami 23, 
it is ai)un(Iuntly clear that :i right to make 
an assess-mciit to the best of the ulTicer’s 
judgment cannot be made after an encpiiry 
has bei*n started so as to shut out an appeal 
simply because at any time alter the emjui.y 
has been started, the asse.ssee fails to pro¬ 
duce an account as fer. 1939 A.L.J. 

1 = 1939 A, 49 (E.B.). P»ut s/f 12 L. 129 
(F.B.), cited .supra. In the case of an as- 
8cssmc^lt under 8. 23 (4), the only (piestit>n 
of law that could arise is wlietlier there were 
any materials upon whicii the Income-tax 
Officer C'oncerncil could find tliat there was 
no sufficient cause excusing tlie assessee from 
complying witli tlie re<jui*enK*nts of law as 
prescribed by S. 27. In cases of this kind 
tlie giving of jiositive evidence* by tlie depart¬ 
ment about facts whicli are witliin tlie .'^itecial 
knowl-edge of tlie opposite party is almost 
out of question, ancl the materials which 
come within the description of circumstan¬ 
tial evidence or general probabilities which 
would justify a presumption under S. 114 
of the Evidenee Act, are materials upon 
which the Court can come to a finding just 
iU5 pioperly as it coulil upon imsitive t*\i- 
denec. 1941 O.W.N. 7u7 = i941 Oudh 44.). 
Sre also I.L.K. (1941) All. 1 = 1941 A.L. 
J. 12=1940 All. r>30. Tlie jurisdirtion 
exercised by the High Court under the 
Income-tax Act is a special jurisdiction ami 
is consecjuently circumscribed within the 
limits specified* in tlie statute. The power 
of revising, reviewing or interfering in any 
other manner witli an assessment imub- 
under S. 23 (4) being nowliere eoufe-rred 
upon the High Court expressly or implie<lly 

by tlic Act, no such power can be exercised 
nierely by virtue of the general inherent 

iurisdictioii of the High Court, if any. l.L. 
11. (1938) Lah. 477=40 ICL.R. 308=193S 

Lull. 545. . 

Stating Case to High Court.—A point 

of law would invariably be involved in an vx 

parte assessment wl.icli is not s-hown to have 

been made to the bc^t of his judgment by the 

Income-tax Ofiicer, so us to make it tlie sub- 

iect of a refOKmcc to ami decision by the 

High Court under S. 60 (2) or ‘ • 

183. Sec also 1941 .A 

(1941) All. 1=1940 All. 530; A.l.K. 1* 

0 362. Wlien a person without being 

called upon under S. 22 (2) to lurmsh a re¬ 
turn of his income for the previous >ta . 

volimtaril files a return of 

the piescribcd form and duly verihed i 

prescribed manner, the question whether the 

return voluntarily filed is a valid return 


not is an important quistion of law and it is 
necessary to state the case to the High 
('omt. 10 L. 773=31 Punj.L.E. 23=1929 
Ij. 246 (2). An asscssee w'hose return is 
disbelieved and who is summaiily taxed with¬ 
out bi'iiig given notice under S. 23 (2) can 
n['ply to the High Court to have a case stated 
under S. 66 (2), as< the question raised chal- 
li-nges tlie wrv foundation of the assess¬ 
ment. 29 C.W.N. 23=1925 C. 173. If an 
nv.'issee disputes in his statement tho autho¬ 
rity of tlic Income-tax Department to adopt 
a tint rate, then a question of law may arise 
fi r coiisiileratioii of Higli Court as to whether 
iu ihe al»sMice of other reliable data as 
to incomu of an assessee from a certain 
8ou.ee an 1 iieoine-tax Ofliccr is justified in 
making an as-.^essment based on a formula 
di’'lm-ed by taking a certain percentage of 
the gross turnover as representing a fair 
margin of prolit. Hut if assessoe admits that 
lie has nothing to say if some percentage is 
adofited to find out inionie from a particular 
v-eiirre, it is not oi»en to him to urge merely 
the question of the reasonableness of the 
cwlent of tlu' jiercentage adopted. 1929 N. 
243, Assessee called upon to attend and 
jiioduce evidenet'—.Assessment under S. 13 
([u'oviso)—Appeal rejected—Application to 

( onimiii'SioiuT to state a case rejected— 
Application to Higli Court. 6 Pat.L.T, 555— 
192.") P. 694. Although the Act does not 
.specifically provide for (panting adjourn- 
ment.s to comply with the terms of the notice 
se.veil oil tlie assessees under Ss. 22 (4) and 
23 (2). in practice, udjournnmits are gene¬ 
rally allowed for sufiieient cause on the 
piiiii-iple of justice, eipiity nnd good con- 
srieiK'o. ll tli'.'reture lor any rea.son, a prayer 
fm adjuunimeiit iias to he refused a definite 
order, eilhe. oral or written, must be passed 
by the oflicer and eomimmicatod to the asses- 
see or his- agent, when hf is present, before 
proceeding with tlie drastic action of sum- 
niai ilv assessing liiin under S. 23 (4). Faiure 
on the i)art of tlie Income-tax Officer m 
observing the afon'said elcmentaiy 
o-f jmlieial procedure does, cousulorabiy 
a.qn’icl from the teclmical legality ot^ the 
s'Unimarv assessment order recorded J 
against the non-applicant. , 

(S.H,). Hcl. <'".1 034 N. 183 C ) ■ ^ 

there is ample evidence upon whid 
Income tax OOicer can find 
no sullicient cause preventing the . 

from p.odiicing aceount hooks requisi t 

under S. 22 (2) and it 

ground he had refused to cancel 

;;„ nt n.ad.. un.lor S. 23 (4) and b.s order w 

upl.old liy till' Assistant Comniissionc 

;ipia'al for tlio same reason, there is ^ 
tion of law arising under 
for till' iimj.oses of S. 66 (2). 9 B. ,j 
J{. !)7. S. C oho 1932 0. 164. The que^x 

whether an assessment made by * ® “ , j. 

tax Officer under S. 23 (4) is vaUd ot not 
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not a question of law that arises- or can arise 
out of an order of the Assistant Commis¬ 
sioner passed under S. 31 and such a question 
cannot therefore be made tlie ground for an 
order by the Higli Court under S. Gfi (3) 
requiring tlie Commissiontr to s-tate a case. 
[6 R. 21; 8 R. 209; 8 P. 203; 7 R. 659, 
Overr.] 9 R. 281=1931 E. 194 (P.B.); 
1934 A.L.J, 2/4=1934 A, 559. But s('e 
133 I.C. 753=1931 P. 306 (F.B.) hold¬ 
ing that the Commissioner may be required 
to state a case raising the question of law 
wliether or not the facts establislied are such 
as to bring the case within the ambit of 
proviso to S. 30 (1). Wheie a notice was 
duly served on the assessee under S. 22 (4) 
but lie failed to produce some of the ac¬ 
counts and thereupon the Income-tax Officer 
made an assessment under S. 23 (4) and 
subsequently he refused to cancel the assess¬ 
ment at the instance of the assessee bolding 
that tliere was no sufficient cause for the 
non-production of the accounts and the same 
order was affirmed by the Assistant Com¬ 
missioner on appeal. Held^ that the ques¬ 
tions regarding the validity of the notice 
and the propriety of the assessment did not 
arise in the appeal and that there was no 
room for a reference to be made to the 
High Court. 9 R. 25=1931 R. 98. A&sessee 
producing evidence in support of return— 
Evidence rejected by the Income-tax Officer 
and assessment on estimate from personal 
inspection—Determination of assessable 
income if a question of law. 3 I.T.C. 48. 
Appeal on the ground that assessee was not 
in British India—Dismissal of—Reference to 
High Court: See 9 L. 464=1928 L. 864. 

Fresh Notice. —The issue of a fresh notice 
under S. 34 does not do away with a pre¬ 
vious assessment under S. 23 (4). 1931 A. 
L.J. 1109=1932 A. 83. 

Appeal. —An Assistant Commissioner 
should bear the assessee or liis counsel and 
should then decide whether the case really 
fell under S. 23 (4). He should not merely 
scrutinize the memorandum of appeal and 
the assessment order of the Income-tax 
Officer behind the back of the assessee or his 
counsel and dismiss the appeal on the ground 
that it is not allowable. 54 A. 496—1932 
A. 390. See also 101 I.C. 321=1927 L. 

5’ 133 I.C. 753=1931 P. 306 (F.B.). A 
person who has been assessed under S. 23 
(4) is not entitled to prefer an appeal to 
the' Assistant Commissioner on the ground 
that he was not liable to be assessed under 
the Act Proviso to S. 30 (1) is bar to 
In appeal. [10 L. 590 (E^B.), Foil.] 

133 I C. 753=1931 P. 306 (F.B.). 

Secs. 23 (4) and 27.— 
the fact of faUure to comply with the notice 
under S. 22 (4) makes it compulsory on the 
officer to make an assessment; and nnder 
§7 unless the officer m satisfied that the 


assessee had not a reasonable opportunity to 
comply or ivas prevented by sufficient cause 
Irom complying ivith that notice, the assess¬ 
ment must stand. That he had sufficient 
cause for not complying with another notice 
IS irrelevant. 41 C.W.N. 719=1937 p 
133=(1937) 2 M.L.J. 43 (P.C.). 

Secs. 23 (4), 30—34 and 35; Final as¬ 
sessment UNDER S. 23 (4)—When can be 
reopened—Powers of Commissioner, —It is 
true that the Act nowhere imposes any limit 
ot time within which an assessment under 
provisions of Ss. 23 and 29 is to be made 
and that the service of the notice of demand 
can therefore be made at any time. But 
It IS not true tliat after a final assessment 
under those sections has been made, the 
Iiu-onie-ta.v Officer can go on making fresh 
computations and issuing fresh notices of 
demand to the end of all time. When once 
a final assessment is arrived at, it cannot be 
leopened e.vcept in the eircumstanees detail- 
ed in S. .34 and S. 35 of the Act and within 
the time limited by those sections. It is 
quite mipossible to suppose that the Income- 
tax Officer miy in every kind of circum¬ 
stance and after any lap.se of time make 
tiesh assessment or issue fresh notices of 
demand; or that the Commissioner can direct 
inn to do so. The Commissioner’s powers 
ndei S. 33 can only be e.xercised subject 
to the provisions of the Act, of which the 
piovisioiis in Ss. 34 and 35 are in this res¬ 
pect ot the greatest importance. Where 
therefore an assessment is made under S. 

- (4) of a registered firm assessing it only 

to income tax, the assesment is final in 
respect of income-tax and super-tax. If on 
ihe discovery of a mistake the registration 
IS cancelled by the Commissioner under S. 

33, the order assessing the firm to super-tax 
more than one ear nfter final « ^ x 

undei b. ^3 (4) is beyond the powers of 
Income-tax Officer. 65 I A 236—T T T? 
(1938) Bom. 487=42 C.W.N sTsAfoaR 

Ilia I A ^ R" assessment 

has been made, not in form only but in fact 

not ostensibly but actually and in good 

. 1 *! ’ r 7 Aet. and 

nh re the Assistant Commissioner, upon con¬ 
sideration of the facte, has found that the 
assessment was properly so made, the pro- 

nf ?■ an appeal; and the order 

of the Assistant Commissioner renecting the 
appeal is not an order under S. 31 i na smuch 
as lie has not “disposed of” the appeal 
lienee there can be no question of law 
referable to the High Court under sub-S 
(2) or sub-S. (3) of S. 66. 1940 All 530 

Secs. 23 and 33: Profits earned before 

year of account—Assessment—Power 

INCOME-TAX AUTHORITIES-PRoCEDDRe 
Income-tax authorities are not entitled 
law to include in the assessment t TL" 
of a particular year of accoupts, profits, 
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^[Provided that the registration of a firm shall not be cancelled until four¬ 
teen days have elapsed from the issue of a notice by the Income-tax Officer to the 
firm intimating his intention to cancel its registration.] 

2 [ (5) Notwithstanding anything contained in the foregoing sub-sections, 
when the assessee is a firm and the total income of the firm has been assessed under 
sub-section (i), sub-section {3) or sub-section (4) as the case may be,— 

(^3) in the case of a registered firm, the sum payable by the firm itself shall 
not be determined but the total income of each partner of the firm, including 
therein his share of its income, profits and gains of the previous year, shall be assessed 
and the sum payable by him on the basis of such assessment shall be determined : 

Provided that if such share of any partner is a loss it shall be set off against 
his other income or carried forward and set off in accordance with the provisions 
of section 24 : 

Provided further that when any of such partners is a person not resident in 
British India, his share of the income, profits and gains of the firm shall be assessed 
on the firm at the rates which would be applicable if it were assessed on him per¬ 
sonally, and the sum so determined as payable shall be paid by the firm ; and 

{b) in the case of an unregistered firm, the Income-tax Officer may instead 
of determining the sum payable by the firm itself proceed in the manner laid down 
in clause (a) as applicable to a registered firm, if, in his opinion, the aggregate 
amount of the tax including super-tax, if any, payable by the partners under such 
procedure would be greater than the aggregate amount which would be payable 
by the firm and the partners individually if the firm were assessed as an unregistered 

firm.] ... j 

3 [( 6 ) Whenever the Income-tax Officer makes a determination in accord¬ 
ance with the provisions of sub-section (5), he shall notify to the firm by an (Kder 
in writing the amount of the total income on whicli the determination has been 
based and the apportionment thereof between the several partners.] 

Power to assess individual A * * * . ♦ ] 

members of certain companies. • 

(i) ] ®[Where the Income-tax Officer is satisfied that in respect of any 
previous year the profits and gains distributed as dividends by any company up to 
the end of the sixth month after its accounts for that previous year are laid before 
the company in general meeting ♦ * are less 

than sixty per cent, of the assessable income of the company of that previous year, 
®[as reduced by the amount of income-tax and super-tax payable by the company 


LEG. REF. 

* Proviso added by S. 3 of Act XXI of 

* Sub-section added by S. 25 of Act VH of 

*^*%ub-s. ( 6 ) ofS. 23 added by Act XXIII of 

Inserted by S. 4 of Act XXI of 1930 . 

« Original sub-S. (i) omitted by S. 26 of Act 

VII of 1939 - , 1 / \ 

« Original sub-section ( 2 ) re-numbered (i) 

and this portion substituted, ibid. 

’ The words “ increased by any income-tax 

payable thereon ” were omitted by S. 7 of Act 

XL of 1940 )- 

® Inserted by ibid. 


NOTES. 

secret or otherwise, which had been earned 
before that year of “cco'mt even m 

sessing a Arm under 8. 26 {2)- ^ 

do, they are not acting in accordance with 
law. The proper way to assess such profits 
or income is to take action under ^ 
with a view to collect tax on income which 


had escaped assessments. 1942 I.T.B. 64 
=55 L.W. 87=(1942) 1 M.L.J. 158. 

Sec. 23-A (2): Assessment under—Con¬ 
ditions—Express finding as to intention 

TO EVADE TAXATION—IF ESSENTIAL. BefOte 

an Income-tax Officer can assess the share¬ 
holders of a Company under S. 23-A (2) of 
the* Income-tax Act on accumulated or 
tributed profits of the Company, he has to be 
satisfied (1) that the profits of the 
have been allowed to accumulate beyond the 
existing and contingent needs of the Com¬ 
pany, or that a reasonable part of the profi » 
liaving regard to the said needs ha^ no 
been distributed to its members, and C l 
that such accumulation or failure to 
tribute is for the* purpose of preventing 
imposition of tax upon any of the m^ e 
in respect of their shares in ** 

accumulated or not distributed. . 

conditions, which are questions of fa® $ ® 
be satisfied before the members of a 
pany can be assessed to income-tax on 
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in respect thereof] he shall, unless he is satisfied that having regard to losses incurred 

of a d" T^d earlier years or to the smallness of the profit made, the payment 
of a dividend or a larger dividend than that declared would be unreasonable Se 

with the previous approval of the Inspecting Assistant Commissioner an order in 
wi mg that the undistributed portion of the assessable income of the companv of 
that previous year as computed for income-tax purposes ^fand reduced b^the 

TTl super-tax payable by the company in respect thereof] 

shall be deemed to have been distributed as dividends amongst the shareholders 
as at the date of the general meeting aforesaid, and thereupon the propordXte 
share thereof of each shareholder shall be included in the total income of such 
shareholder for the purpose of assessing his total income • * 

Provided that when the reserves representing accumulations of past profits 
which have not been the. subject of an order under this sub-section Lceed the 
paid up capual of the company, together with any loan capital which is the property 
of he shareholders, or the actual cost of the fixed assets of the company whiKr 
of these IS greater, this^sect.on shah apply as if instead of the word ‘sixty per cent.* 

tne words one hundred per cent. 

were substituted : 

Provided further that no order under this sub-section shall be made where 
the company has distributed not less than fifty-five per cent, of the assessable iiTcome 
of the company reduced by the amount of income-tax and super-tax pavaWe 
by the company m respect thereof], unless the company, on recdpt of a^ nmire 
from the Income-tax Officer that he proposes to make such an order^fails to 
within three months of the receipt of such notice a further distribution of its pSs 
and gams so that the total distribution made is not less than sixty per cent ofSe 
assessable income of the company of the previous year concerned ifas reduced hi 

in which the public are substantially interested or to a subsidiary company 7f 

such a company if the whole of the share capital of such subsidiary company is 
held by the parent company or by the nominees thereof.] ^ ^ ^ 

Ecplanation ,—For the purpose of this sub-section_ 

4* * ♦ * * ’ ^ ^ 

a company shall be deemed to be a company in which the public are 
substantially interested if shares of the company (not being shares entitled to a fixed 
rate of diyidend, whether with or without a further right to participate in proS 
carrying not less than twenty-five per cent, of the voting power have been allXd 

previous year beneficially held by, the public (not including a companv to whS 
the provisions of this sub-section apply) and if any such shfres hav^ in the 
of such previous year been the subject of dealings in any stock exchange in bS 
India or are m fact freely transferable by the holders to other members of t£ 
public. 

6 * * * * * * 

T (2) ] The ^[Inspecting] Assistant Commissioner shall not give his an- 
proval to any order proposed to be passed by the Income-tax Officer under this 


LEG. KEF. 

^ These words inserted by Act XI of 1940 . 

2 The words “ of the assessable income 

omitted by S. 7 of Act XL of 1940 . 

® Proviso substituted by S. 26 of Act VII of 

(a) omitted, ibid. 

s The brackets and letter {b) were omitted 
(c) and id) omitted by S. 26 of Act VII 
» On|nal sub-section ( 3 ) was re-numbered ( 2 ) 


by ibid, 

® Ths word was inserted, by ibid. 

Notes 

mXs “ I or undistributed 

protits. It 18 not, however, necessary that 
there should be an express finding tSt the 
accumulation was made for the purpose of 
evading taxation. Such a fiudin*. e.l v 

implmd. 1935 M. 1005=69"ft 
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] company concerned an opportunity 


section until he has given the *[* * 

of being heard. 

2|- I * * + * 

(h‘) Where the proportionate share of any member of a company in the 
undistributed profits and gains of the company has been included in his total income 
under the provisions of sub-section (i)] the tax payable in respect thereof shall 
be recoverable from the companv, -’I if it cannot be recovered from such member 1 

{///) Where tax is reeoveral)le from a r(»mpany "[* * * *j 

under this sub-section, a notice of demand shall be served upon it in the prescribed 
form showing the sum so payable, and such company ®[* * * *j 

shall be deemed to be the asscssec in respect of such sum, for the purposes of 
Chapter VI. . ^ 

”[ (4) ] Where tax has been paid in respect of any undistributed profits 
and gains of a company under this section, and such profits and gains are subse- 
Cjucntly distril>ulcd in any year, the proportionate share therein of any member of 
the company sliall be excluded in computing his total income of that year. 

(f)) VVhen a company is a shareholder deemed under sub-scction (i) to 
have recci\t d a dividend, me amount ol tltc dividend thus deemed to have been 
paid to it shall Ijc deemed to he part of its total income for the purpose also of the 
application of that sub-section to distributions of profits by that company.] 

(1) Whert' any assessec sustains a loss of profits or gains in any year 

under any of the heads mentioned in section 6 , he shall 
he entitled to have the amount ol'the loss set off against 
his income, profits or gains under any other head in 

that year : 

Provided that where the assessec is an unregistered firm which has not 
been assessed under the provisions of clause (h) of sub-sertion (5) of section 23 in 
the manner r.pplical le to a registered firm, any such loss shall be stt eff only 
against the income, profits and gains of the firm and not against the income, 
profits and g tins of any oi the |)ariners ol the firm ; and where the asscssec is a 
registered firm, anv loss which cannot he set off against other income, profits and 
gains of the firm shall be apportioned between the partners of the firm and they 
alone shall be entitled to have the amount of the loss set off under this section] ; 


24. 

Set off of loss in coinpiuing 
aggregate inconu . 


[.EG. REF. 

* The words “ firm, association or ” were 
omitted, by Act VII of I930' 

* Original sub-section (.[) was re-numberrd 
( 3 ), ibiri. 

^ .Snh-rl. ii] v/as omilted, by ihift. 

* vSubstituted for the wr«rd hrarkefs. and figure 
“ sub-sertion ( 2 ).” by ihiri. 

^ Substituted for the words “ and may be 
recovered from su( h member,” bv t/'tV/. 

* Original words were omitted by ibid. 

’ The words ” firm or other association ” 
omitted by ibid. 

* The words “firm or association” were 
omitted by ibid. 

® Original sub-section ( 5 ) was re-numbered 
bv ibid. 

Sub-section added by S. 26 of .\ct VII of 

1939 . 

Proviso added by S. 27 of Act \'II of 1939 . 

NOTES. __ 

Sec. 24.—Scope of section. 55 M. 818— 
62 M.L.J. 688 (F.B.). The word ‘^asses- 
seo” has not been used in S. 24 in the strict 
sense of a person by whom income-tax is 


payable hut means and signifies the person 
against whom assessment proceedings have 
been staitcNl and who has been asked to give 
a return of his total income during the pre¬ 
vious year under S. 22 (2). 182 I.C. 270= 
Um Cal. 106 (S.B.). Applicability of sec¬ 
tion—Gonditiiui of set-off—Company having 
jevoral businesses—Losses in some which 
liave reused to exist—If can be set off against 
—Profits or gains of others. 68 M.L.J. 
370 (F.B.). Where the assessec paid 
(ortain commission to his Banker for realis* 
ing interest on Government securities on his 
hehnif, hehl, that such payment could not 
constitute “loss’* of profits or gai^ in the 

sense the expression has been used ^ T 

0 Pat. 139=1020 P. 410. Althought the Act 
nowhere in terms authorizes the deduc ion 
of bad debts of a busint'ss, such a deduction 
is necessarily allowable. But they must 
had debts incurred in that particular 
For the pu: pose of computing yearly pro 
and gains, each year is a separate sel -co 
taint'd period of time, in regard to w i 
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profits earned or losses sustained before its 
commencement are irrelevant. It tlius 

follows tliat a debt, which had in fact become 
a bad debt before tlie commencement of a 
particular year, could not properly be de¬ 
ducted in ascertaining- the profits of that 
year, because the loss had not been sustain¬ 
ed in that year. 59 I.A. 290=1932 P.C. 
178=63 M.L.J. 861 (P.C.). [1929 N. 50, 
Re»versed. See also notes under S. 10, Cl. 
(2) (?>)]. So long as there is any ray of 
hope left to recover a debt, however dim it 
may be, and so long as a debt is in the 
process of realization, it cannot be said 
that it has become irrecoverable and hence 
bad. 168 I.C. 549=1937 L. 338 (F.B.). 
Upon a dissolution of partnership, a part¬ 
ner’s share of the losses for several preced¬ 
ing years cannot be accumulated and thrown 
into the scale against the income of another 
partner for a particular year. No princi¬ 
ple of writing off bad debts could justify 
such a course, whether in the year following 
the dissolution or, in some subsequent year 
in which the partner’s insolvency has cr 3 ’sta- 
lized. The *‘bad debt” would not, if good* 
have come in to swell the taxable profits of 
the other partne..s. Hence where the as- 
sessee is* made to bear an cx-partner’s share 
of loss in another partnership business by 
reason of the ex-partner’s inability to meet 
it and the assessee transfers such loss to 
his business and treats it as a bad debt, 
he is not entitled to set-off such amount 
against the income, profits or gains) as loss 
in his business within the meaning of S. 
24. It cannot be considered as a bad debt 
made by the assessee in the course of his 
business. [1934 M. 557 (S.B.), Afdrm.] 
63 I.A. 233=71 M.L.J. 772 (P.C.), A 
debt due from a limited company can be 
treated as irrecoverable and a bad debt for 
the purposes of income-tax, and as a busi¬ 
ness loss under vS. 24 of the Income-tax Act, 
even when the debtor company is not actual¬ 
ly wound up or has not ceased to be a going 
concern. The question is one of fact to be 
decided on the relevant facts of the parti¬ 
cular case. 61 I.A. 318=58 B. 579=67 M. 
L.J. 213 (P.C.). Debt due from a joint- 
stock company cannot be said, to be a bad 
debt, so long'as the company is carrying on 
business aS a going concern. See 56 B. 457= 
34 Bom.L.R. 1235=1932 B. 609. Whether 
a debt is a bad debt, and, if so, at what point 
of time it became a bad debt, are questions 
of fact, to be decided in the event of dispute 
by the appropriate tribunal, and not by the 
ipse dixit of any one else. The assessee has 
no option of declaring a debt as bad. The 
mere fact that a debt was incurred at a date 
beyond the period of limitation will not of 
itself make the debt a bad debt; still less 
will it fix the date at which it became a bad 
debt A statute barred debt is not necessati- 


ly bad; neither is a debt which is not statute 
barred necessarily good. The age of the 
debt is no doubt a relevant matter to take 
into ^ consideration. In every case it is a 
question of fact, to be determined after con¬ 
sideration of all relevant circumstances. 59 
I.A. 290=1932 P.C. 178=64 M.L.J. 861 
(P.C.). See also 1941 I.T.R. 635; 1933 S. 
148. Purchase of shares—Price exceeding 
face value paid—Excess is no loss. 1930 
A.L.J. 26=1929 A. 919. If a person, 

carries on two or more distinct businesses 
the profits or losses of all of them are to 
be added together and the ng^gregate so 
arrived at represents his ^'profits or gains*’ 
under the head “business”. If the net 
result of this calculation shows a loss, such 
loss may under S. 24 be set off against tho 
profits or gains derived by the assessee 
from other heads of income in that year. 11 

L. 38=1929 L. 556. Where a person carries 
on two different trades, he is entitled to set¬ 
off for purposes of income-tax the losses 
incurred by him in respect of one against 
the profit made by him in the other. But for 
this principle to apply, the condition prece¬ 
dent IS that both businesses should be alive 
during the current year. A dead business’s 
losses cannot be set off against a living 
business’s gains. 168 I.C. 549=1937 L 
338 (F.B.). See also 1935 L. 896* 1934 

M. 557=67 M.L.J. 236 (F.B.). In the 
ease of a registered firm it is the firm and 
not the partner that is the assessee in res¬ 
pect of the profits and gains of the busines-s 
of the firm. It is only under S. 24 (2) that 
a partner is allowed to set off against the 
profits which tlie partner is liable to pay 
income-tax a proportion of the loss incurred 
by the firm. He is not entitled to set off 
the loss in the business the firm against 
the profits in other business carried on by 

111*”’, Disappr.) 29 N.L.R. 

70—1930 N. 183. See also 1935 L. 896 

Loss incurred in transaction which is not 
part of business is not deductible from pro- 
fit.^. 1936 L. 872. See also 68 M.L.J. 
379 (F.B.). Firm of partners doing busi¬ 
ness in shales Stock of shares always valu¬ 
ed at cost—Dissolution of firm at end of 
accounting year—Shares allotted to part¬ 
ners at market value prevailing on date of 
dissolution—Difference, if can be claimed as 
loss. 187 I.C. 722=1939 Cal. 559. See 
aho 1937 Lah. 814. Actual losses incurred 
must be proved—Mere showing figures of 
purchase and sale is not sufficient. 

I.C. 217=1929 N. 153. Burden of prov¬ 
ing losses is on assessee. who allies them 
—Opening balance must be shown. 1929 N 
153. The expression “loss of profits or gains’»* 
in S. 24 (2) must mean loss on the year’s 
Tvorking. When the general principles on 
Tvhich profits or gams of a business are com¬ 
puted are utiUzed to ascertain the result of 
the year’s irorking and the calculation shows 
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NOTES. 

that tliero has been a loss, that is a loss of 
profits or jrains. 26 N.L.R. 75=1930 N. 
183. S. 24 should be road in a^ libc'»-al a 
manner ns possible. Wliore (here is a hona 
iidc loss, a man ran always set if ofF agfainst 
his income, profits or grains under the same 
head, and in exceptional cases- where* the loss 
is so heavy that it more than counterbalances 
the whole of the profits under that head of 
income in order that the assf'ssee may obtain 
his full relief. TTcJd, that the amount of 
rent of a certain property which was occu¬ 
pied by a tenant who in spite of the cfTorts 
of the a«.se.«spe (landlord) persisted in 
niahingf default and which amount the land¬ 
lord in a subsepuent litigation had to foregfo 
in order to secure the eviction of the tenant, 
is not liable to be taken into account as the 
income of the assos.^ee in arrivingf at the 
total .sum on which the assessment is to be 
made. 132 T.O. 1=32 P.L.R. 418=1031 
L. 656. Salt trade—Deposit of socuritics 
for deferringr payment—System of deferred 
payment nboli’h-ed—.\ssec 5 ee selling? securi¬ 
ties and incurring? loss—Ri"ht to set-off. 
165 T.O. 617=1036 L. 452. Assessoo having? 
business in Bombay and "Ranj^onn—Assess¬ 
ment in 1937-1938—Loss in Rangoon busi¬ 
ness—Claim to set-off—Ranggoon ceasing? to 
be part of British India after 31st March, 
1937 does not deprive assessee of rig?ht to 
get off—Facts to be taken into account as in 
previous year. 1940 T.T.R. 1, Assessee 
having? three shops—One stopped in account¬ 
ing year—Losses in same made up of bad 
debts interest and miscellaneous items of 
expenses—Right to set-off against profits of 
other shops—Bad debts—When to be wipc*d 
out. 1941 T.T.R. 635. 

Land purottasf.d by oorAitrENARY in par¬ 
tition—Land allotted to assessee— Sub¬ 
sequent SALE— Loss cannot BE CLATMED AS 

SET-OFF. —A land was ptircbascd in 1920 
by the coparcenary of which the assessee wms 
a member, in partnership with a stranger to 
the coparcenary. Tn 3924, in a partition 
between the coparceners this property was 
allotted to assessee. He sold it in 1928. The 

assessee claimed that be was entitled to 
deduct from his income the loss which he 
had sustained, i.e., the difference between the 
price at which the land was purcha.sed in 
1920 and the price-at which it was sold in 

1928. BeXd, that the purchase* was an in¬ 
vestment of capital in land and not a 

purchase made for the purpose of business in 
buying and soiling land and when it came 
to the assessee it formed part of his capital. 
The assessee was not therefore entitled to 

claim the loss as sot-off. 1933 S. 145=145 
I C. 202. 

Loss SUSTAINED OWING TO PARTNER DE- 
rAULT—D eduction of.— The mere absence 
in the Act of a provision for loss in respect 
of a time-barred debt is no ground for 


disallowing it; but whether such loss could 
be claimed in any particular year or not is a 
question of fact depending upon the circum- 
stanc£*3 of each case. Where, therefore, an 
assessee i& being taxed personally, it is open 
to Inin to say that on a settlement of ac- 
count.s of the old partnership he treated the 
amount due by a partner as a loan made by 
him personally to that partner and that the 
loss which he consequently sustained on 
.‘lernuiit of the failure of such partner to pay 
bnr-k loan is a loss which he is. entitled to 
claim credit for in assessing the profit which 
he lias made in re.^pect of all kinds of busi¬ 
ness carried on by him in the year of assess¬ 
ment . This is permissible to him under S. 
24. n932 P.C. 178, Rel. on.) 1933 S. 

148=27 R.L.R. 243. 

Sec. 24 and 26.—1937 S. 201. 
Wlinther a firm is registered or unregistered, 
pavtnersliip does not obstruct or defeat the 
right of a partner to an adjustment on 
account of his share of logs in the firm, 
whether the sc't-off be against other profits 
under the same head of income within the 
meaning of S. 6 of the Act or under a 
different head. So long as the set-off is of 
the share of the loss made by the firm in 
the year of account, the adjustment doeg not 
involve the taking of any general or other 
account between the partners, or indeed any 
examination of the accounts of the indivi¬ 
dual partners in the books of tlie firm. 63 
T.A. 238=59 M. 716=71 M.L.J. 772 (P. 
0.). S. 24 of the Income-tax Act which 
enables an assessee to set-off the loss of 
profits under any head mentioned in S. 6, 
against the profits received under any other 
head can only apply in a case falling under 
S. 26 (2) to the successor who is the only 
assessee. Under S. 26 (2), it is peremp* 
torv that wliere there has been succession to 
a lousiness it is the successor, and not the 
predreossor who is to bo assessed. Whether 
by doing so one or the other is deprived of 

an advantage which he would otherwise 
have enjoyed under S. 24 is irrelevant, 

2 -t does' not apply by any means to every 
assessment; it only applies where there 1 
a profit under one head and a loss nnaer 

another. 

KaiiM, J,—S, 24 assumes that the 
is liable to be assessed under the particular 
liead in respect of ivhich he has suffered * 
On transferring a business, 
ceases to be an assessee who is liable Q 
assessed under that head, and S. 24 in e 
will not apply to him as 
ness which is assessed. I.L.R. ^-on—* 

287=188 I.C. 706=42 Bom.L.B- 
1940 Bom. 169. 

Secs. 24 and 66 ( 3 ).—Assesses 
that certain bad debt should not be .. 

in assessment—Income-tax Officer difl 
ing claim on ground that it had b 
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[ (2) Where any assessee sustains a loss of profits or gains in any year^ 
eing a previous year not earlier than the previous year for the assessment for the 
year ending on the 31st day of March, 1940, under the head ‘ Profits and gains of 
Dusiness profession or vocation,’ and the loss cannot be wholly set off under sub¬ 
section (I), the portion not so set off shall be carried forward to the following year 
an set off against the profits and gains, if any, of the assessee from the same business 
profession or vocation for that year ; and if it cannot be wholly so set off, the amount 
o oss off shall be carried forward to the following year and so on ; but 

no loss shall be so carried forward for more than six years, and a loss arising in the 
previous years for the assessment for the years ending on the 31 st day of March, 1940, 
t le 31st day of March, 1941, the 31st day of March, 1942, the 31st day of March, 

I 943 > and the 31st day of March, 1944, respectively, shall be carried forward only 
tor one, two, three, four and five years, respectively : 

^[Provided that— 

(«) where depredation allowance is, under clause (i) of the proviso to clause 

(«) of sub-section (2) of section to, also to be carried forward, effect shall first be 
given to the provisions of this sub-section] ; 

(A) nothing herein contained shall entitle any assessee, being a registered 

firm, to have carried foward and set off any loss which has been apportioned 

between the partners, under the proviso to sub-section (i), or entitled any assessee 

being a partner in an unregistered firm which has not been assessed under the 

provisions of clause {b) of sub-section (5) of section 23 in the manner applicable to 

a registered firm, to have carried forward and set off tygainst his own income anv 
loss sustained by the firm : ^ 

(c) where an unregistered firm is assessed as a registered firm under 
clause (b) of sub-section (5) of section 23, during any year, its losses shall also be 
carried forward and set off under this section as if it were a registered firm • 

3 [ (d) Where a change has occurred in the constitution of a firm nothin? 
in this section shall be deemed to entitle the firm to have set off much of the loss 
proportionate to the share of a retired or deceased partner computed in accordance 
with the provisions of clause (b) of sub-section (i) of section i6 as exceeds his share 
of profits, if any, of the previous year in the firm or to entitle any partner to the 
benefit of any portion of the said loss which is not apportionable to him under the 
said clause (b) and where any person carrying on any business, profession or vocation 
has been succeeded in such capacity by another person, otherwise than by inheri¬ 
tance, nothing in this section shall be deemed to entitle any person other than the 
person incurring the loss to have it set off against his income, profits or gains.] 

(3) When, in the course of the assessment of the total income of any assessee 
it is established that a loss of profits or gains has taken place which he is entitled to 
have set off under the provisions of this section, the Income-tax Officer shall notify 
to the assessee by order in writing the amount of the loss as computed by him for 
the purposes of this section.] 

4[24A. (i) When it appears to the Income-tax Officer that any person may 

_ leave British India during the current financial year or 

AssessmenMncaseofdepar shortly after its expiry, and that he has no nresent 

ture from British Indi . intention of returning, the Income-tax Officer may 

proceed to assess him on his total income ®[of the period from the expiry of the 
last previous year of which the income has been assessed in his hands to the probable 
date of his departure from British India, or where he has not been previously assessed 
on his total income of the period up to the probable date of his departure from 


1 Substituted for the original sub-S. ( 2 ), by 

. 27 of Act VII of 

* Inserted by Act XXIII of 194 * • 

* Subsituted by ibid. 

* Inserted by S. ii of Actl XVIII of 1933 . 

» Substituted for the original words by S. 28 

C.C.M.-374 


of Act VII of 1939 . 

NOTES 

shown a8 i^ecoverable in previous year- 
Propriety—Issue of mandamus to JTmZ 
sioner to state case. See 167 I C 17r 
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British India. The assessment shall be made on the total incorne of each com¬ 
pleted previous year included in such period at the rate at which such income 
would have been charged had it been fully assessed, and as respects the period from 
the expirv of the last of such completed previous years to the probable date of 
departure the Income-tax Officer shall estimate the total income of such person 
during such period and assess it at the rate in force for the financial year in which 
such assessment is made] : 

Provided that nothing herein contained shall authorise an Income-tax 
Officer to assess any income, profits or gains which have escaped assessment ^[or 
have been under-assessed, or have been assessed at loo low a rate, or have been the 
subject of excessive relief under this Act but] in respect oi which he is debarred from 
issuing a notice under section ;^4. 

(2) For th(' purpose of making an assessment under sub-section (i) the 
Income-tax Officer may serve a notice uj^on such person requiring him to furnish, 
within such tim(‘ not Ixung less than seven days as may be specified in the notice, 
a return in tlie same form and verified in the same maniK'r as a return under sub¬ 
section (2) of section 22, setting forth (along with sucli other particulars as may 
be provided for in the notice) his total income for each of the completed previous 
years ^[comprised in the relevant period referred to in the first sentence of] sub¬ 
section (i) and his estimated total income for the period irom the expiry of the last 
such completed previous year to the probable date of his departure ; and the 
provisions of this Act shall, so far as may be, apply as if the notice were a notice 

issued under suh-s'^ction (2) of st'ction 22.] 

^[248. fi) Where a person dies, his exeeutor, administrator or other legal 

representative shall be liable to pay out of the estate 
Tax of (lerrased person ^f the deceased person to the extent to which the estate 
payable by representative. capable of meeting the charge the tax assessed as pay¬ 

able by such person, or any lax which would have been payable by him under this 
Act if he had not died. 

(2) Where a person died before the publication of the notice referred to 
in sub-section (i) of section 22 or before he is served with a notice under sub¬ 
section (2) of section 22 or section 34* case may be, his executor, administrator 

or other legal representative shall, on the serving oi the notice under sub-section (2) 
of section 22 or under section 34, as the case may be, comply therewith, and the 
Income-tax Officer may proceed to assess tfie total income of the deceased person 
as if such executor, administrator or other legal representative were the assessee.]: 

(3) Where a person died, wdtfiout having furnished a return which he has 

been required to furnish under the provisions 2* ♦ * of section 22, or 

having furnished a return which the Income-tax Officer has reason to believe to 
be in^rrect or incomplete, the Income-tax Officer may make an aspsment ot 
the total income of such person and determine the tax payable by him on the 
basis of such a^s-ssment, and for this purpose may by the issue of the appropriate 
notice which would have had to be served upon the deceased person had 

require from the executor, administrator or other legal representative of the deceasea 
person any accounts, documents or other evidence which he might under tn 
provisions of sections 22 and 23 have required from the deceased person.] 


1 Substituted for the words " 

assessed at too low a rate” by S. 2 B of Act 

2 Substituted for the words rompnsed 

the period first referred to in,” bv 

3 Inserted bv S. 11 of Art X\ HI of 1033- 

* Susbtiiutrd by S. 29 of Art \ H of 'W- 

3 The words, brackets, and figure of.ub- 

section ( 2 ) ” omitted by ibid. 

* Inserted by ibid. 


NOTES • 

Sec. 24 B.—S. 24-B of the Income-tax Act 
is not retrospective in operntion. 37 0 ^ 

L.R. 112=1935 B. 1C7. In a case to whic 

S. 25-B of tlie Income-tax Act applies 
estate of a decensed person can be ass 
ed either under sub-S. (2) or sub-S. v ) 

R. 24 B: if that is possible there no 

sion to introduce the e -d *167 

„f the Act, 37 Bom.L.R. 112=1935 3. W- 
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(I) Where any busines^ profession or vocation ^[on which income-tax 

Assessment in case Ofdis- t™e charged under the provisions of 

continued business. Indian Income-tax Act, 1918], is discontinued 

on the basis of the income:"p:ofi^sTgaTns^:Tr^o: ‘batTeS 

.any, i the of! 

give to^ tL Income'-tax oSrnod'e"^^ "^^bon shall 

thereof, and, vvhe.e any per^Tfalls to distontmuance within fifteen days 

way of penalty not exleeX'tr th" I^nt oHaxtd ^y 

the^date of its disco'ntffilance ^ P'-°'^^^bon or vocation up to 

(3) Where any business, profession or vocation on wb.Vb r* * . 

any time charged under the provisions of the Tnd'^ t " ^ ^ tax was at 

discontinued, 3 fthe.i, unless there ^s been Act, ,9,8, is 

provisions of sub-section (4) have been rendered annl,V virtue of w^hich the 

in respect of the income, profits and gains of the^nertod^ be^ be payable 

previous year and the date of such discontinuance^ and tht end of the 

claim that the income, profits and gains of the further 

have been the income, profits and gains of the said neriod ^ deemed to 

is made, an assessment shall be made on the basis of the iner> 

of the said period, and if an amount of tax has al ° gains 

Income-Lx \Amendment)|'Acri 939,\arryint oJ 

tion on which tax \vas at any time charged under • • ^Jicssion or voca- 

Income-tax Act, 1918, is succeeded in such canacitv bv ^ P ^*^**^*^s of the Indian 
not being merely a change in the constitution of a oann^* change 

payable by the first mentioned person in respect of the^inm tax shall be 

the period betw^een the end of the previous year and the ^te 

and such person may further claim that the income nrofife a succession, 

vious year shall be deemed to have been the income nrn5. a 

period. Where any such claim is made, an assessment shaffbe^^made * 

harah-L‘d5 bTeTp^d ffi'respif oTthf income ITo^and/' 

re^gir;ftr ffif^rc^ asselmem: aVeaEaTl 


^ Substituted for the words and figures “ com 
menced after the 31 st day of March, 1922 ” by 
S. 6 of Act XI of 1924 . 

2 The words “ which was in existence at the 
commencement of this Act and ” omitted by 

ibid. 

® Inrerted ty S. 30 of Act VII of 1939* 
*Sub-Ss.( 4 ) and ( 5 ) inserted by ibid. 

« 

NOTES. 

Sec. 26.— Transfer of business from one 
person to another—Effect. 27 Bom.L.R. 
147=50 B. 87=1926 B. 129. 

01. (3): Applicability and scope— 

Assessment on salaries in year in "which 
THEY ARB EARNED.—S. 25 (3) is intended to 
prevent a double assessment. It cannot be 
intended to apply f® ^ case where income- 


tax is assessed on salaries in the Tear in 
which they are earned. If the sectio'n 
to apply. It would lend to this very strange 

and imreasonable result: that an asseesfe 

ho chooses to relinquish his appointment in 
tlie llth month of the year would escape 

payment of income-tax on the salary earned 

rJ t”™ months; whereas, if he 

continued for one month longer, admittedly 

he would be assessable on his salary in the 
whole of the 12 months. 1935 M 953 —rq 
M^ yj. 611 (S.B. ). The profits' from^®^ 
profession or vocation mention-ed in S 9 ^^ 

(3) mean the professional earningg 

are taxable under S. 11 

can only have the benefit U's. 25 m'if 

earnings. 69 M.L.J. 611 rg p^^^onal 

• * 
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ifProvided that sub-sections (3) and (4) shall not apply— 

(a) to super-tax except where the income, profits and gains of the busi¬ 
ness, profession or vocation were assessed to super-tax for the first time either for 
the vear beignning on the ist day of April, 1920, or for the year beginning on the 
ist day of April, 1921 ; 

(b) to a hiisinrss, profession or vocation on which income-tax was at any 
time charg^cd in tlie hands of a company under the Indian Income-tax Act, 1886, 
or on which income-tax would have been charged in the hands of a company 
for the assessment year ending on the 31st day of March, I 9 ^S> if company 
having been in existence in that year had also been in existence in the year ending 
on the 31st day of March, 1917 .1 

(5) No claim to the relief afforded under sub-section (3) or sub-section (4) 
shall be entertained unless it is made before the expiry of one year from the date 
on which the business, profession or vocation was discontinued or the succession took 
place, as the case may be.] 

2[ (6) ] Where an assessment is to be made under ^[sub-section (i), sub¬ 
section (3), or sub-section (4)], the Income-tax Officer may serve on the person 
whose income, profits and gains are to be assessed, or, in the case of a fiim, on any 
person who was a member of such firm at the time of its discontinuance, or, m the 
case of a company, on the principal officer thereof, a notice containing all or any 
of the requirements which may be included in a notice under sub-section {2) o 
section 22, and the provisions of this Act shall, so far as may be, apply accordingly 
as if the notice were a notice issued under that sub-section. 


‘*r2^A fi] Where, at the time of making an assessment under section 23, 

^ ' it is claimed by or on behalf of any member of a Hindu 

Assessment after partition family hitherto ^[assessed as] undivided that a partition 
of a Hindu undivided family. taken place among the members of such family, 

the Income-tax Officer shall make such inquiry thereinto as he 

partitioned among the various members or groups of members in definite portion 

*] he shall record an order to that effect : 


^ Added by Act XXTIT of i94*- , 

* Orii^inal sub-S. ( 4 ) re-numbered (b't by 

S. 30 of Act VIT of 1039- 

•Substituted for the words, brackets and 
figures “ sub-scction (i) or sub-section ( 3 ),'’ by 

ihid 

* Inserted by S. 4 HI 

• Inserted bv S. 3 of Act XXII of 1030 . 

• The words “ that a separation of members 
of the family has taken place and ” omitted by 

S. 31 of Act VIT of 1939* , , , 

’ The words “ before the end of the previous 

year omitted by S. 3 of Act XXII of 1930- 

NOTES. 

Sec 25'-A: Scope and APPLicABiniTT.— 
S 25-A of the Income-tax Act contemplates 
an actual partition by tnetes and hoimd^ of 
the joint family property. 1934 L. 94^. 
Contra S. 25-A rioes not demand ^ P^^’' 
tion by metes and bounds 31 N.L.R. 
(Supp.) 233=162 I.C. 554=1936 N. 1-1. 
In the case of a partial division of a .loint 
family property S. 25-A has no applioa- 
Ln.^ TheVrtition contemplated by the 

is not '^" 21 ?" 

,T,ptpq and bounds. 56 A. 504=1934 A. 

Th 0 language of the section mahes it clear 
ttiat an order declaring separation shall only 


lie passed if ( 1 ) the members of the family 
have separated in status from each otiiw 
and ( 2 ) there has been a partition of an 
the joint faniily property. For the pur¬ 
poses of the Income-tax Act members of an 
undivided Hindu family cannot into a 

partnership in respect of a portion of joi 
property which they have partitioned among 
themselves while retaining the status o 
undivided family and keeping the rest of 
property .ioint. I.L.R. (1938) All 638- 
10.38 A.L..T. 610=1938 All. S.^ 

25 A does not of necessity d^and » P 
tion bv metes and bounds. But it . 
plates that there should be firstly a findmg 

hy the Ineome4ax Commiseioner 

Hindu .ioint family as such h®® family 
and secondly a finding that the 3 -arfons 
property has been divided nnmng j-gnite 
Lmbevs or groups of '"//S 

portions. And it is not -iionld be 

disruption of the Hindu whether by 

proved. There must also b , ftBgertain- 

nu-nt of the shares, of the mn ^ 

bers composing the g 26-A 

191=1935 L. 81 (S.B. . 
of the Income-tax Act, tne 
Officer has a discretion to conduc 
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Provided that no such order shall be recorded until notices of te inouirv 
have been served on all the members of the family. nquiry 

eH tn ? h '^h^re any person has succeed- 

undivided family vvhose joint family property has been partitioned on Ir aft 2 the 

nffl carried on such business, profession or vocation,] the Income- 

income received by or on behal^of 
the joint family as such, as if no ^-[* *] panition had taken place and each 

member or group of members shall, m addition to any income-tax for E 

It may be separately liable and notwithstanding anything contained in 

(I) of section 14 , be liable for a share of the tax on thrincome so asse^^d fr'ZT'' 

to t^ portion of the joint family property allotted to him or it; and the Income® 

tax Officer shall make assessments accordingly on the various members and groups 
of members in accordance with the provisions of section 23 : groups 


LEG. REF. 

^ Inserted by S. 31 of Act VII of 1939 . 

^ The words “ separation or ” were omitted 
by idiW. 

NOTES. 

in such manner as may seem to him, in his 
judgment, to be best in the circumstances of 
the particular case and to hear such evi¬ 
dence. and such evidence only, as he may in 
his discretion consider it necessary to hear 
to enable him to come to a decision on the 
question whether a separation of the mem¬ 
bers of the family has taken place or not. 
His decision is a decision on a question of 
pure fact, and so long as his discretion is 
not exercised arbitrarily or fancifully, and 
there are before him some materials on 
which he can arrive at the conclusion at 
which he has arrived, his decision cannot be 
canvassed before the High Court on an ap¬ 
plication under S. 66 , because no question 
of law can arise thereout. 177 I.C. 582= 
1938 Eang.L.R. 130=1938 Rang. 154. 
Before persons who have been previously 
assessed as a Hindu undivided famil can 
claim to be separately assessed as mem¬ 
bers of a contractual partnership, they 
must establish that the joint famly 

has been' ^dissolved. (57 Cal. 1336, 
relied on.) 1938 Rang.L.R. 130=1938 
Rang. 154. Where a business has permitted 
itself to be assessed once as a joint family 
business, under Cl. (3) of S. 25-A, it must 
be deemed to continue as a joint family 
business until an order under Cl. (1) of S. 
25'A has been made. 1941 O.W.N. 1302= 
1942 Oudb 108. A mere recital of a 
prior division of property in a will, 
even though it be a registered one, is 
no evidence of division and cannot confer 
title And such a document cannot be 
deemed by itself to be evidence of a disrup¬ 
tion of a Hindu undivided family within 
tC meaning of S. 25.A. 1933 L. 815 

The dissolution or existence of a joint 
Hindu family depends on the intention of 
the members thereof and is a question of 
fact It is therefore open to the Income- 
tax Officer to decide on the facts whether 
the intention to diesolve is present or 


claim 

to constitute a partnership firm for the 

tion, the Income-tax Officer may call upon 
them to prove by evidence that they are 
wha they claim to be before he proceed 
furtlier with the application and it is conse¬ 
quently open to him to find against declara¬ 
tions contained in a partnership deed and 

parties before him that a 
mdu joint family still exists. 33 p L R 

tfe^in^om; 

out of whL the material 

out of which the assessment is made, it is 

the “Ohing of the assessment and the date 

thr^aw anf‘'"'“'T ^PPli<=ability of 
tlie Jaw and procedure governing such 

assessment. S. 25-A therefore aS tot 

case where the section is passed before tlie 

commencement of the year in which the 

assessment takes place, even though it may 

not have been passed when the income u^» 

assessment was earned. 138 I.C. 187=1932 

ij. 0 / 0 . ihe Income-tax Officpr i <5 nr.* 

narily bound by the correS ot any prt 

iTcometax'offir't 

income tax Officer has passed an order under 
thaf ttrl Lf cnquty 

that there has been a separation amone the 
members of a Hindu joint family.Te ^ 
eluded by sub-S. (3) of S. 25-A ftom maW 

raHon ^ enquiry into the question of sep * 
ration or jointness. The power to go be^d 

“expressly withdrawn by 

safi n 1936 L. 

836. Question of partition—Wrong decision 

by Income-tax Officer can be corfect^ 

subsequent year. 1936 L. 836. Merel^ 

because the Income-tax Officer accentr 

allegation of the asaessee that there ha* 

been a partition in a certain year, he is not 

debarred from considering the truth J 

that assessee's allegation has^ be^ Lcepted 
in the previous year may possiblv ou 
burden of proof. 1933 L. 815 
joint family—Assessment of head of 
—Plea of partition not raised before IncwJ^ 

A d 
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Provided that all die ^[members and groups of members whose joint family 
properly has been partilioned] shall be liable jointly and severally for the tax 
assessed on the total income received by or on behalf of the joint family as such.] 


LEG. REF. 

' SuLstilnteil for tlu- w()Ic^^ “ srp:\riUcd mem¬ 
bers and groups <»f meinl e;s." by Act \II of 

I 9J9- 


NOTES. 

tax OfTicer cannot be allowed to bo raisffl 
fur the first time in appeal before the 
Assis-taiit C'uniinissioner. 131 I.U. 

1931 L. 001. Hindu joint family constitut¬ 
ing itsf'lf into company with specific sharc^i 
to ineniber.s including mother—Effect—Mem- 
l)ers of such (•«mi)any owning foreign busi¬ 
ness and having ])ers'Onal khatas—Loan to 
eonipanv stamling in name of mother— 
Etpialization of cuolit amounts in p(‘rsonal 
khatas, acciinuilation of interest by motlu r 
and remittance of cash and goods by foreign 
businesses to <’onipan v and vi<'( k i"s4i —Infe¬ 
rence' of joint s-tatiis not justified. 19-17 
Lah. 897. 

Secs. 25 A and 26. : AppmcAuiuty-S. 
25-A covers a case of joint Hindu family in 
which there has been a disruption amk con- 
seciuciit partition but no continuance of the 
business citlier by the nu-mbers of the joint 
Hindu family on contractual basis or by some 
of them alone or jointly with others or even 


by strangeis. Where the businc’ss has been 
discontinufd S. 2r)-A will ai)ply but when' 
it is continued S. 26 will apply. In cases 
under 8. 26 the .shares of jjartners are in'l 
to be included in the assi'ssment on the 
family. 167 I.<'. 936=19:17 L. 172 (S. 
B.).* Where on the breaking of a joiid 
family, the separated memliers immediately 
form themselves into a firm, S. 26 will come 
into operation, and the assessment on the 
firm should he made under that section an<i 
not under 8. 25.A of the Act. 19:15 L. 681. 

Scope and appmcahility—Hindu un¬ 
divided FAMILY—It- CAN HE SUCCI-.KDFIt BY 
limited COMPANY. —So far as the sclicmc 
of the Income-tax Act goes each sec¬ 
tion deals only with the matters specified 
thcioin and goes no further, and eac-h sec¬ 
tion completely covers the matter «,th vyhieh 
it deals. S. 25-.\ applies only to those 
eases where the ((nestion involved .s one •> 
pure and simple disruption of a Hindu un- 
L-ided family unuttendc-d by 
transformation into a new entity. In tlic 
me manner, S. 20 is intended to mee 
completely those eases whioh arc specif.od . 
snh 8s (Ij and (2) th-er(wf, respectively, m 

ir.!«: r.i 

TTiJw arise If, therefore, m the place of a 
Hiiidu undivided family, which is a person, 

rs: Eli; — or 

brought into pxistcnce, which again is a 
53 it cannot be urged Hiat t e pro- 

eions of sub-S. (1) or sub-S. (p, 
case may be, are not attracted, simply 


bcc'Busc there exists a section whicli express¬ 
ly dv«ils with the disruption of a Hindu 
undivided family. A Hindu undivided 
family-and a firm or a limited company arc 
innfually exclusive and cannot co-exist. Ac* 
(Mjidingly. without disruption the conversion 
of a Hindu undivided family into a firm or 
a company in its entirety is unconceivable 
and so long as- it remains undivided, the 
(jucstion of siu'cession to it .as a whole by 
auothor entitv does not arise. But as it is 
pos'-ibh* under the income-tax law that a 
yiorson <'onducting S'cveral businesses may be 
siBMM'eded in a particular business which is 
divisible from the other businesses of his, a 
Hindu undiviiled as a pers-on can in the 
matter of such business be succeeded by a 
company to tluit coctent. The assessment 
on the successor is- to be made under S. 26 
(2) (if the Act as if he had been carrying 
fill the business, profession or vocation, 
thiMMighout the previous year and as if he 
)ia<l received the whole of the profits for that 
year. 18 Lah. 325=39 P.L.R. 934=1937 
Lah. 830, 

Secs. 26 A and 26-A: .Toint Hindu 
family — Not “firm”. —The very definition 
of a “firm” involves the idea of contractual 
ladationship between several persons and 
wlien the finding of fact of tlie Income-tax 
Officer is that there is no contractual rela- 
tionslii]) between these persons but the rein- 
tiunship betwrvn tlmn is that of joi^t 
Hindu family relationship based on status 
and nut on contract there is no firm :n exis¬ 
tence w Inch he could possibly register under 
the provisions of 8. 26-A. 1933 L. 827. 

Tender 8. 25-A the Ineomo-tax Officer does 
not iin|uire into n (piestion of separation or 
disruption of the family, notional or other^ 
wise; he has to inquire into the question of 
whether the joint family property has m 
fact been divided. Whore an application 
miller 8. 26-A for registration of a .lomt 
Hindu family as a firm was filed, and the 
assessees nowhere suggi'sted that joiD 
family existed alongside the ne\Y partnership, 
and there way no evidence that the 
was divided. JIM, the Income-tax, Officer 
was right in coming to the conclusion thar 
the imrtnersliip transaction was 
genuine one. 164 T.O. 799—1936 P. ' 

Secs. 25 A and 66 ( 3 ) .-The qjiestions 

whether 8. 25-A requires actual partition oi 
the family property by motes and J>^nds aS 
a condition precedent to the recognition o 
partition under 8. 25'.\, and whether ^ ^ 
ing of the Tiicome-tax Officer is r! 

any evideneo, are questions of law. 


Sees. 25-A, 26 and 26 -A.— 

Ught of assessfj: to 

estion as to whether new firm has » 
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family liS.ifel ’’ilil'J/d tlh ?.'ma,A.Tr‘‘H‘” "TT 

of .hi. AC, .. comiaue .o be a 

i„ . a found iharfcSge" hTJ™',md™n^TheTn“i.SC 

.IfasSru'.:' 


LEG. REF. 

^ Added by S. 3 of Act XXII of 1930 
2 Substituted by S. 5 of Act III of 1928 . 
2 Substituted for the original words bv S 
of Act VII of 1939 . 
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NOTES. 

CONSTITUTED.— The assesse'e is entitled to an 
adjudication of the question whether a new 
firm has been constituted so as to attract 
the operation of S'. 26 :ind he could not be 
deprived of this legal right, merely on the 
ground that an adjudication on this question 
would tend to affect the decision of the 
Income-tax Officer under S. 26-A against 
which no appeal is competent. S. 25-A no 
doubt deals within assessment after partition 
of an undivided family, but it does not ex¬ 
clude the possibilty of the members so sepa¬ 
rated to constitute themselves into a firm so 
as to bring their case within the ambit of 

S’. 26. 1935 L, 275=156 I.C. 833; 18 L. 
325. The assessees who were a joint Hindu 
family consisting of a father and his seven 
sons and who were hitherto assessed as an 
undivided family, separated during the year 
of account, and shortly thereafter the father 
and his seven sons formed themselves into a 
firm and applied to the Income-tax Officer to 
register the firm under S. 26-A of the In¬ 
come-tax Act, and to make the assessment 
under S. 26 (2). Held, (1) that there had 
been no succession within the meaning of 
S. 26 (2) of the Act, and the Income-tax 
Officer was therefore not bound to register 
the firm under S. 26-A and to assess under 
S. 26 (2); (2) that the Income-tax Officer 
was bound to make the assessment under 
S’. 25-A (2) of the total income received by 
the joint family as such and to hold each 
member liable for his proportionate share of 
the tax so assessed. 40 Bom.L.R. 452=1938 

Sec. 26 (1) and {2)—Derbyshire, CJ.— 
S. 26 (1) contemplates a business which 
continues in existence both during the period 
of the predecessor and during the period of 
the successor. When there is no such busi¬ 
ness in existence continuously during the 
life of the predecessor and of the successor, 

S 26 (1) can have no application. I he pro¬ 
vision in S'. 26 (2) as regards succession in 
business is designed merely wiUi a view to 
preserve, in a proper case where thcreMS 

a succession, a 

cessor may be assessed m the first year of 
his propriLrship of the business, that 
is at the root of the nenessity for thei e be- 


ohirrt T' of the business. The 

object being to measure the income of the 

successor by the past history of the business 

U .s essential that there sLuld be a "e' v 

close identity between the business in the 
former proprietirship and the business in the 
present proprietorship. There caA he 1 
succession under S. 26 ( 2 ) to a part only of 
the business. 41 C W N 1 ^ 7 — t t t? 

partners or personal but not a change 

dencep\VlncoV-S ‘a°nytSi’i: "t 

Z firm '"hr," "eco^nstSn o"f 

me firm has reduced the incidence of the 

of assets'*" Afle ‘he valuation 

ed the fir l-egistration had been refus- 

He d oonstitution. 

Held, that there were not sufficient grounds 

for supposing that the reconstitution was a 

bogus arrangement. 178 I C 404—40 P T 

R. 639=1938 Lah. 194 

Cw/W/o, /.—There cannot, generally speak- 
mg, be a succession to a part of a business* 

what is suc¬ 
ceeded to IS not the same extent of trade 

or even does not include a particular line 

tha/th '^^stomers, it necessarily follows 

or busffie^sr''" "" succession to the trade 

succession” does 

another"nf'^fr t,'‘^” 5 fer by one trader to 

^ reputation. If 

the business is one business throughout, even 
though in one year it operates at more places 
han one, whereas in the succeeding year it 
operates only m one of those places, the mat- 

purview of S 26 
( 1 ), even if it cannot be said that there is a 
succession. A mere change in the composi¬ 
tion or constitution of the firm is within the 
contemplation of S. 26 (1). 41 C. W. N. 

Panckridge /.—Under S. 26 (2), it is not 
necessary to determine to whom the good 
wi 1 , the marks and the firm name leLlly 
belong. The important thing is that new firm 
does in fact use them in their business, and 

each one IS a factor, to be taken into ac¬ 
count in deciding whether that business wL 
one, in respect of which the new firm shouW 
be regarded as the successor of the old The 
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^Provided that the income, profits and gains of the previous year shall, 
for the purpose of inclusion in the total incomes of the partners, be apportioned 
between the partners who in such previous year were entitled to receive the same : 

Provided further that when the tax assessed upon a partner cannot be 
recovered from him it shall be recovered from the firm as constituted at the time 
of making the assessment.] 

2[(2) Where a person carrying on any business, profession or vocation has 
been succeeded in such capacity by another person, such person and such other 
person shall, subject to the provisions of sub-section (4) of section 25, each be 
assessed in respect of his actual share, if any, of the income, profits and gains of the 

previous year : 


LEG. REF. 

^ Add^d by S. 32 o. Aci Vil of 1939- 

2 Substituted by ibid. 

NOTES. 

successor to a business, profession, or voca¬ 
tion is under a statutory liability imposed by 
S. 26 (2) in respect of the profits earned in 
the previous year by the person he succeeds. 
The fact that the business was carried on in 
two places in the previous year and in one of 
those places only in the succeeding year 
does not of itself make the business carried 
on during the second season a different 
business from that carried on in the first 
season. The question depends ultimately on 
the identity of the business carried on by the 
assessee with the business to which he is said 
to have succeeded; and the admissions and 
conduct of the assessee with regard to the 
business are of the greatest assistance in ar¬ 
riving at a decision on the point. The fact 
that no tangible assets have passed 
from the old firm to the new appears 
to be matter of very little importance. 
S. 26 (1) has only application when 
a cliange occurs in the constitution of 
a firm or a firm is newly constitut¬ 
ed during the currency of a partnership; the 
sub-section has no application where the new 
or succeeding firm comes into existence after 
the term of the former partnership has conic 
to an end owing to efiluxion of time. 41 L. 

W N. 132=1.L.R. 0937) 2 Cal. 7. 

Per Mukherjea, /.—The process of assess¬ 
ment begins with the service of notice under 
c; 77 (2)i and it continues until some order 

of assessment is made. If 

aforesaid notice has been received by the 

assessee and before filing a return he dies, 

and is sgccttded by a pntson .1 

business and was succcculu p , 

by .„,d,er (2) 

fto assess tlie successor on the profits of the 
busS which he is deemed const-ct..^ 
to carry on during the previous year 1 h 

SUry^.'l'a «) r no 


application, when there is loss in the year of 
accounting in the business in respect to which 
succession has taken place, and there are no 
profits for which the successor could be tax¬ 
ed. 182 I.C. 270=1939 Cal. 196 (F.B.); 
see also 45 C.W.N. 681. 

Sec. 26 (2): Meaning of Terms—“Busi¬ 
ness." —"Business" in S. 26 (2) is not busi¬ 
ness in the abstract, but business in concrete. 
138 I.C. 673=1932 S. 189. The words “any 
business” in S. 26 do not mean each and 
every business carried on by the former 
owner of a business. Where a company 
owning several businesses transfers one busi¬ 
ness to another company, the latter company 
is successor to the former and is assessable 
in respect of that business. 55 M. 832=1932 
M. 434=63 M.L.J. 15 (S.B.), The expres¬ 
sion “where at the time of making ;in assess¬ 
ment under S. 23” merely means “when the 
time comes to make an assessment.” 12 P. 5 
= 1933 P. 123. The plain meaning of the 
words “succeeded in such capacity by another 
person” is that if there is a business, profes¬ 
sion or occupation which was formerly car¬ 
ried on by a person and that property has 
now been taken directly by another person 
who continues the business, the transference 
of ownership whether it be by operation ot 
law or inter vivos is a succession. Ihe 
real test of whether there has been a suc¬ 
cession or not is to be decided by aii 
nation of the business. Where a 
was continued after a change of ownership, 
held, that there was a succession 

ness. 12 P. 5=14 Pat. L. T. l/1=^933 
P. 123 . See also m I.C. 673 = 1932 S. 189, 

168 I.C. 209=1937 Rang. .102 
Money-lending business by 

Partition—Business recommended *>7 some 
of the members—No “succession .11 • 

= 148 I.C. 594=1934 R. 13 (S.B-). Ihe 

requisites of “succession” b. ) 

of the Income-tax Act are: 0 ) there 

be a business in existence prior to t 

of an assessment being made; and W . 
date of the making of the assessment it ^ 

be carried on by a person u date 

person who carried it on prior to kuci- 
o£ the assessment, that is to say* ^ 
ness must be the same but the Person 7 ^ 
it on must be different. What the secuon 

requires is that it should be the s 
ness and not business o£ the same nature, 
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Where certain persons have for several years 
possessed the monopoly of supplying labour 
to the Port Trust, not jointly, but under 
different contracts, and finding that their 
monopoly is about to come to an end owing 
to the adoption by the Port Trust of the 
policy of inviting tender, and in order to 
secure continuity for their business they 
enter into a partnership and put in their 
tender for the contract, and being successful, 
hnd themselves in a position to continue the 
business without a break, it is not correct to 
say that to continue to supply labour to the 
Port Trust as before, or that what they do 
after that date is the same business. The 
prior business of the partners must be 
deemed to come to an end on the^constitution 
of the partnership and thereafter a new and 
separate partnership is started to carry on a 
business of the same nature. There is con¬ 
sequently no “succession” within the mean¬ 
ing of S. 26 (2). 1937 M. 316= (1937) 1 
M.L.J. 619 (F.B.). See also 32 S.L.R. 
203=1938 Sind 33. Transfer of agency by 
one agent to another). See also 1939 Sind. 
318; 1941 Rang.L.R. 45=1940 Rang. 281. 
The word “assessment” is not confined to the 
definite act of making an order of assess¬ 
ment. Where a notice has been given under 
S. 22 (2) to a person to furnish within the 
time specified a return in the prescribed form, 
the process of assessment has begun and 
continues imtil some order of assessment is 
made. The words at the time of making the 
“assessment” in S. 26 (2) therefore mean in 
the course of the process of assessment. 
Where, at the date of his death, a person 
carrying on business has been served with a 
notice under S. 22 (2) and the time for 
furnishing the return had not expired and 
no return had been made, a person who 
succeeds to that business is taxable under 
S. 26 (2). 61 LA. 3121=13 P. 607 

=67 M. L. J. 422 (P.C.). S. 26 (2) 
operates not merely to fix the liability to 
pay tax but governs also the process of com¬ 
putation of the tax. “Assessment” in the 
Act is used in two senses the process of 
determining the amount of profit or loss 
and the process of levying tax but if there 
is nothing repugnant in the context, the word 
refers to the former. Whether 

S. 26 (2) applies to a foreign business. 
I.L.R. (1939) Mad. 269=49 L.W. 399= 
1939 Mad. 376= (1939) 1 M.L.J. 482 (F. 
B.). See also 1939 Cal. 196. The 

Income-tax Act has to be construed 
as a whole and the definition in the 
assessment under S. 26 (2) based on the 
profits of a predecessor in business, refer to 
such predecessor. I.L.R. (1938) Bom 
374=40 Bom.L.R. 343=1938 Bom. 241 (S. 
B.); 1940 I.T.R. 7. S. 26 of the Act is 
applicable in the case of foreign firms whose 
profits are brought into British India ^d are 
taxable under S. 4 (2) of the Act. 1929 M. 
769=57 M.L.J. 300 (F.B.). Successor is 
not bound to pay in respect of the predeces- 

C.C.M.-37S 


sor any tax which the predecessor would not 
have been liable to pay. 47 A. 715=88 I C 

“fuccessb?'?n be 

succession to a person without there beino- 

cessbn'tn sTc^ 

cession to a person is not the same thine as 

Derson®‘°" Pe^en’s business.® A 

fn 1 , be succeeded by another 
m a business in the sense that it is 
the same sort of business, although not 

ther determine whe- 

ther there is succession to business” within 

*endro?®the f“le 

iQcntity of the two businesses and the time 

he ® ■ between the closing down of 

the old business and the opening of the new 

ZrT, ■ ndt^®- " question o" 

a aessL'of^nr.fi^"’® “^y mean 

any real operations and never 

C where at all. 

•ke 

.p ”.L"S'n TbLt,:°‘::sSi 

iSi-.-f 

Succession”—Meaning of—Transfer 

to "Sher-Transf«e^Assl^ °as fu™ 

cessor If justified—Principles. 1939 Sind 

aS°i ‘Tra 

lyw 1.1.K. 531=1940 Rang. 281 fS R 'i 
Accumulated unabsorbed depreciation allow 

°available to suc¬ 
pr”i;^^r°f-Co«putatfor o? 
years f f;f!939 I 

change occurs in the wnstitution^^Tfirm 

for example, where a remstered firm ' 

T?- F"" sss 

the registTrtd“firm that is, on 

=25 T ‘'ase- 49 A. 611 

32 C.W.28^54^.l!J. 'r/p"^ T Th° 
to®h* disruption of a family is 

each casT'''Thp'^ according to the facts of 
each case. The business of a family can 

continue in spite of its disruption The 
question really is whether the bLiness was 
discoritinued or not in consequence of X 
breaking up of the family 117 TP ooo 
=1929 L. 461 (2). An assessed firm had a 

operating at Ipoh S Pel 
rated Malay States. There had ^ee mi oIHer 

f but this was wound up and the 

be?^ee:l"theyrta"ers°' Pan of T 

fell to the slfare S the partners^^f' 

general balance. During X vei.. f ‘ 
the firm was assessed, Ipoh b^ch reSel 


2994 


The Civil Court Manual (Imperial Acts). 


[S. 26 


Provided thai, when tlic person succeeded in the business, profession or 
vocation cannot be found, the assessment of the profits of the year in which the 
succession took place up to the date of succession, and for the year preceding that 
year shall be made on the person succeeding him in like manner and to the same 
amount as it would have been made on the person succeeded or when the tax in 
respect of the assessment made for either of such years assessed on the person succeed¬ 
ed cannot be recovered from him, it shall be payable by and recoverable from the 
person succeeding, and such person shall be entitled to recover from the person 
succeeded the amount ot any tax so paid.] 


NOTES. 

Rs. 1,20,000 in all to British India. Income- 

tax Department acting upon the presumption 
that to the extent profits were made at I poll 
this remittance was composed of tlicse and 
declined to accept the contention that the 
remittance was derived from realization ot 
the old firm’s outstandings and so was mainly 
capital. The assessed firm did not prove by 
means of accounts which were duly exa¬ 
mined that the remittances were not com¬ 
posed of profits liable to tax. 
the assessment was good in law. IVod M- 
104=129 I.C. 654 (S'.B.). Firm converted 

into company on first day of 
_Mode of assessment. 163 I.C. 860—1930 

^'EfFOT OF.-S. 26 (2) is evidently intend- 
ed to secure to Government a tax based on 
the earnings of a business for a full year 
notwithstanding the transfer of the biiMiicss 
from one person to another before the expiry 
of the year provided of course that the busi¬ 
ness is continued by the transferee. If the 
transferor and the transferee are separately 
taxed for profits earned by thern during the 
period each of them carries on business, the 
incident of taxation would be seriously affect¬ 
ed ■ and if the income for the whole year 
though enjoyed by two different persons is 
liable to be taxed at the end of the year, it 
is but proper that the person who is in pos- 
session^of the business at the end of the year 
should be made responsible for ^^ving i 
to him to settle the equities between him and 

the transferor with regard to the 

ment of such taxation. 138 I.C. 

'^OnfOT^^oF SF.cri 0 N.-S. 26 is designed 
for tL purpose of making somebody assess¬ 
able to income-tax, and the whole ^hernc of 
the Act is not to assess two people at the 
same time, but is to find somebody who is 
dther properly assessaWe or 

cntly J .^''was not the former 

that where a person owning 

owner of a -mpany - ound^to^te^^^^^^ t- 

that company m the year 
person is to be asscsscu. 

fall IS a matter o * mirchaser company, 
vendor company and f 

55 M. 832=63 M.L.J. Secretary of 

pfrson’’ includes the 


a railway in the exercise of the statutory 
powers vested in him under the Railways 
Act would nevertheless make him the suc¬ 
cessor of the company in respect of such 
railway. 138 I.C. 673=1932 S. 189. 

“Capacity^^ explained. —By capacity is 
meant a position enabling one to do some¬ 
thing. 138 I.C. 673=1932 S. 189. 

Escaping Assessment. —Though it may 
appear somewhat unreasonable to the Court 
that a company should escape assessment of 
tax on a profit which it has admittedly made, 
yet, if the law, as it stands enables the com¬ 
pany to avoid payment of the tax, the Court 
is bound to give effect to it. Therefore 
where the Government acquires a private 
concern whom it pays profit for the previous 
nine months and keeps to itself profit for the 
last three months of the year, S. 26 (2) 
applies to such a case and the company can¬ 
not be assessed for the profits given to it by 
the Government. 138 I.C. 673=1932 S. 189. 

Tkauing LOSS. —Where at a time when a 
money-lending firm was reconstituted, the 
asscssecs entered in their books of account 
that certain lands possessed by the old firm 
had fallen in value and entered the jhfier- 
cnce as a loss to the business. Hejdf that 
there was no Iraditig loss but only a deprecia¬ 
tion of the value of the assets; until property 
taken in repayment of loans is sold there can 
be no realised trading loss in respect of such 
property. 11 R. 462. The proper legal 
effect of a proved fact is essentially a ques- 
tion of law. Whenever the facts give rise to 
a consequential question whether there 
is not a “succession” within the “n 

S. 26 (2) a question of '“"L'*';?7«0 Ring 
I.T.R. .';31=1941 Rang.L.R. 45=1940 Kang. 

( 2 ) and 44.-Partnjship- 

Dissolution-Onc partner j 

ncss-lf “succeeds" to busmess-Ex^W 
—As' essed on sharers of P t l R. 
assessment on —JusHfif''- j' j^ 

(1941) Mad. 220=53 L.W. 

1941 Mad. 255=(1941) 1 M.L.J. 

‘&”e.’ '26 (2) .P™v»» '‘i'iSSJS 

Reuuisitks-'Cannot be F07® 3 firm 

OF.—If cannot be bcld .vannot ^ 
whicli has been dissolved 
found" within ‘*'0 meaning of 
viso to S. 26 (2) members of 

Act, notwithstanding that V j Before 

the firm are alive and be found. 
the proviso can be brought into op 
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H 26 A. (I) Application may be made to the Income-tax Officer on behalf of 

^AgjL^na ^t for the time being ffi^orc eVelagrfnoL^^.l,^^;, 

LEG. REF. -- 

^ Inserted by S. 5 of Act XXI of 1930. 

NOTES. 

must be established that the person succeeded 
“cannot be found”, that is, he must be dead 
or has disappeared. The proviso cannot be 
applied when the person succeeded is alive 
and his whereabouts are known or can be 
ascertained. I.L.R. (1941) Mad. 868=54 
L.W. 90=1941 Mad. 673= (1941) 2 M L. 

J. 152 (F.B.). 

Sec. 26-A.—S. 26-A only contemplates 
the registration of a firm which is constituted 
under an instrument of a partnership which 
with clearness states what the individual 
shares of the partners are. Where on the 
death of a partner his widow is taken in as 
a partner and his minor children, three sons 
and three daughters, are admitted to the bene¬ 
fits of the partnership as a body and not as 
individuals, and an application is made under 
S. 26-A of the Act for registration of the 
new firm, stating that the widow is entitled 
to a six annas share, though under the deed 
her share is really only two annas, the re¬ 
maining four annas being intended for the 
benefit of the minor children who are admit¬ 
ted ‘to the benefits of the partnership in a 
body, it cannot be said that the shares of the 
minors are specified with certainty so as to 
comply with S. 26-A of the Aot. A.I.R. 

1942 M. 177=(1942) 1 M. L. J, 18. 

(S. B.). Where an application is made 
for renewal of registration of a firm 
under S. 26-A, the Income-tax Officer is 
bound under R. 6 of the Rules framed by 
the Board of Inland Revenue in exercise of 
the powers conferred by S. 59 of the Act, to 
renew the certificate from year to year, when 
such application is made to him accompanied 
by a certificate signed by one of the partners 
of the firm that the constitution of the firm 
as specified in the instrument of partnership 
remained unaltered. He has no power to 
decline to renew the certificate of registra- 
tion unless the firm has in fact altered its 
constitution since the grant of the prior cer¬ 
tificate. Rule IS imperative. 31 N.L R. 

(Supp.) 233=162 I.C. 554=1936 N 121. 

When certain persons make an application as 
required by S. 26-A the Income-tax autho¬ 
rities are entitled to go behind the deed of 
partnership produced and to find that the 
deed is bogus and to refuse to register them 
as a firm, and if there is evidence on ^ 
they could arrive at such a finding, the High 
Court will not weigh the evidence with a view 

Nag. 119. It is opc*' to the Income-tax 
Offipcr tp suspend orders on an application 


ofTHinnf ^ • 26-A by members 

^ ^ the assessment pro- 

ceedmgs are held. If at the time of making 
the assessment a claim is made under S 25 A 

1 'a Income-tax Office? to 

decide whether there has been a separation of 
members and a partition of the property with- 

f k ‘hat section 

r ition .n? ‘h^ne has been such sepa- 

r.ition and partition an order will be passed 

to that effect, and if it appears that a firm 

wffichT “"®“*“ted by the separated units 
tiv nffl existence the Income- 

then°rfefs'ter h^"T"‘^ S. 26 and will 
cerfain"^'^'-^' ^10=1938 All. 452. Where 

accoXc’^e a^A Z 

entitled to go behind the deed of 

the applicants produce 

and to find that the deed is bogL '^^nd to 
Tosef o°f ^ ‘he pur- 

poses of the Income-tax Act. 1939 I T. 

rities to co int ‘hejncome-tax autho- 

anrd rect ^“‘ence, both circumstantial 

men! nf n whether the instru- 

1 , i Partnership .s u genuine document 
or whether it merely embodies a bogus™ 

^ction for the purpose of evading ®the tax 
The onus rests on the person who applies for 
the registration of the firm to prove that a 

fx^ld'anTTal a1 

therem Persons and no7°dumS' 

compjwion Rom .hich, .tier Jthe^'neceR 
sary factors are considered, one is goin<^ to 
arrive at them. The law looks to thf shares 

receffits^from'^i^^ business and not to the 
receipts trom it, which may happen in cer¬ 
tain contingencies to find their way into the 
pockets of individual partners. It is a fal¬ 
lacy to say that the individual shares of npff 

ners are not “adequately” specified by reason 
of the fact that their drawings or receffits 
may be conditioned by effect being given to 
other stipulation in the partnership dLd 
Hence where the partnership deed is Pennine 
^d the shares of each partner (as I b"”s 
for computation and not as a meanc ^ 

selves of calculating his net rec^ff""' 

definite and determinable and the deed^dcfi® 
nitely specifies these individuals s^reraP/.^' 
profits of each current year are cl,7 ^ ‘‘‘i 
credited in accordan?^ with the shaJe^hoTjJ 
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(2) The application shall be made by such person or persons, and at such 
times and shall contain such particulars and shall be in such form, and be verified 
in such manner, as may be prescribed ; and it shall be dealt with by the Income- 
tax Officer in such manner as may be prescribed.] 

27. Where an assessee ^[* * * *] within one month from the 

service of a notice of demand issued as hereinafter 
Cancellation of assessment provided, satisfies the Incomc-tax Officer that he was 
when cause is shown. prevented by sufficient cause from making the return 

required by section 22, or that he did not receive the notice issued under sub-section 
(4) of section 22, or sub-section (2) of section 23, or that he had not a reasonable 
opportunity to comply, or was prevented by sufficient cause from complying, with 
the terms of the last-mentioned notices, the Income-tax Officer shall cancel the 
assessment and proceed to make a fresh assessment in accordance with the pro¬ 
visions of section 23. 

tax Officer is empowered to register only the 
partnership which is specified in the instru¬ 
ment of partnership which has been put for¬ 
ward or nothing else. If some of the per¬ 
sons constituting the partnership are not com¬ 
petent in law to be partners, the partnership, 
constituted by the other partners is not the 
partnership which the assessee seeks to regis¬ 
ter but another partnership altogether, if in¬ 
deed there is in existence any partnership at 
all. It is quite open to the Income-tax Officer 
to look into the reality of the documerit re¬ 
lating to the partnership and refuse registra¬ 
tion in such circumstances. 41 C.W.N. 629. 
:=I.L.R. (1937) 2 Cal. 160. A firm 

constituted under a registered deed of part¬ 
nership of which one member is a firm, is not 
entitled to be registered as a firm for the 
purpose of income-tax if the instrument, while 
specifying the individual share of profits and 
losses, does not specify the shares inter se 01 
the partner firm. Unless the individual shares 
of the partners are specified in the instrurnent 
of partnership, the Income-tax Officer is jus¬ 
tified in refusing registration although he has 
knowledge of it otherwise. The words ot 
S. 26-A do not permit of any ehsUcity ot 

construction, 1937 M, 316=:(1937) ' 

J. 619 (F.B.). The question as to whetner 

the partnership transaction is real or not 1 
purely a question of fact. A mere applica¬ 
tion under S. 26-A and a decision by Income- 
tax Officer even in favour of ' 

not ronclude the matter. 164 I.C. 

P 476 

Sec.’ 27 .—S. 27 is applicable to the cases 

noted therein. It does not apply , 

where the Assistant Commissioner retuses 
to admit an appeal ex parte without hearing 

the assessee or his counsel. 

S. 27 is applicable it is open to the as^ssee 

if he has a good case to not 

show that the order under ^ } gin jt 

justified. 1932 A.L.J. 38^1932 A 
would be for the Tncomc-tax Offi . 

cide whether, on the bv the 

case sufficient cause has been sho / q. 

assessee for not appearing m tim 

ducing his accounts in time. 192 • • ^ 

785=1924 M. 880. See aha 
27 A.L.J. 536=119 I.C. 569 ( 2 ), 1939 


LEG. REF. 

* The words “ or, in the case of a company^ 
the principal officer thereof” omitted by S. 33 
of Act VII of 1939 . 

NOTES. 

in the partnership deed, the deed is registra¬ 
ble under S. 26-A even though tlic deed pro¬ 
vides that what the partners actually get 
will depend upon the time which they have 
devoted to the business or their absence 
therefrom. 1939 Bom.L.R. 532^=1939 Rang. 
178. Beaumont, CJ.—R. 4 (new) of the 
Rules under S. 26-A of the Income-tax Act 
as amended in 1939 does not alter the law as 
it previously existed; it only makes the true 
effect of R. 4 clearer than it was under the 
pievious wording. Both under the old and 
the new rule, it is open to the Income-tax 
Officer to say that the shares which appear 
in the deed of partnership produced with an 
application for registration arc not the true 
shares of the partners and therefore there 
is no proper application by the requisite firm. 
If it were shown that one of the partners was 
only a nominee of a share allotted to him or 
another for another partner, the deed would 
not then specify correctly the individual 
shares. It must specify correctly the indi¬ 
vidual and beneficial shares. Kania, K. 
4, as amended in terms, gives power to the 
Income-tax authorities to inquire and deter¬ 
mine whether the deed put forward is genuine 
and also whether the partnership is consti¬ 
tuted as stated in the cieed. I.L.R. (1941) 
Bom. 384=43 Bom.L.R. 258—1941 Bom. 

205. ’ 

Sec. 26-A and Rr. 2 and 6: Scon:— 
CoMi^LiANCE—A pplication for rfoistration 

OF firm— Validity—Conditions—Partnership 
for fixed term—No provision for renewal 
Absence of fresh instrument—Application for 
registration signed by clerk and unaccom¬ 
panied by certificate of partner to show that 
constitution of firm was unaltered not 

valid. 1940 I.T.R. 121. Alleged unregis¬ 
tered gift by Mahomedan assessee and rein¬ 
vestment in business—Unregistered partner¬ 
ship produced cannot be registered as firm, 
1938 Rang. 435. Under S. 26-A the Income- 
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Penalty for concealment of 
income or improper distribu¬ 
tion of profits. 


‘[ 28 . (i) If the Income-tax Officer, the Appel¬ 

late Assistant Commissioner 3[or the AppellateTribunall 

m the course of any proceedings under this Act is 
satisfied that any person— ’ 


^ ^ . LEG. REF. 

'Substituted by S. 6 of Act XXI of 1930 
Substituted by S. 34 of Act VIII of 1939. 

o for “ or the Commissioner ” bv 

S. 86, xhid, 

NOTES. 

^ 209=1930 R. 

/5. I he sufficiency of the cause is a matter 
for the Income-tax Officer and if he 
has considered the cause insufficient, it 
cannot be said, as a point of law, 
he is not justified in his view. 140 
I.C. 712=1932 P. 166. The words 
“satisfies and was prevented by suffieient 
cause” being practically indentical with simi¬ 
lar words occurring in O. 9, R. 9 and O. 41, 
R. 19, C.P. Code and S. 5, Limitation Act, 
they must receive similar interpretation as 
has been put upon those words in the latter 
enactments. 1934 S. 183 (2). Where the 
Income-tax Officer makes an assessment 
under S. 23 (4), the proviso to S. 30 (1) 
applies and an appeal to the Assistant Com¬ 
missioner is barred. The proper remedy for 
the assessee is to apply to the Income-tax 
Officer under S. 27 and in the event of the 
decision going against the assessee to file an 
appeal. 8 R. 587. When there is ample evid¬ 
ence upon which the Income-tax Officer can 
find that there was no sufficient cause pre¬ 
venting the assessee from producing account 
books requisitioned under S. 22 (2) and it 
appears upon that ground he had refused to 
cancel the assessment made under S.‘ 23 (4) 
and his order is upheld by the Assistant 
Commissioner on appeal for the same reason 
there is no question of law arising under the 
circumstances for the purpose of S. 66 (2). 9 
R. 21: 9 R. 25. Even if the High Court thinks 
that the action of the Income-tax Officer is 
arbitrary and harsh and that the assessment 
has been made ex parte without sufficient 
materials or justification, it cannot interfere 

under S. 66 of the Act. 84 I.C. 131=1924 M. 

8^. In an appeal against the order of the 
Income-tax Officer refusing to reopen the 
question of summary assessment, the only 
question before the Assistant Commissioner 
is whether the assessment should be reopen¬ 
ed, i.e.f the order of the Income-tax Officer 
set aside and where he decides that ques¬ 
tion in the negative and holds that there is no 
sufficient cause for reopening the question, 
he is not obliged to enter into the merits of 
the assessee^s return. The assessment order 
stands and there is nothing to enquire about. 

139 I.C. 593=1932 C. 410 (S.B.) . The ques¬ 
tion of the sufficiency of cause is different 
from the question of the sufficiency of 
evidence, since the determination of this 
sufficiency of qause ^.involves the ques¬ 
tion whether the judicial discretion has 
been exercised in a sound and reason-' 


able manner or has been exercised cap¬ 
riciously, arbitrarily or in a judicially un¬ 
sound manner and, therefore, does involve a 
question of law. 8 R. 203=1930 R. 33. It is 
possible as a matter of law for the Income- 
tax Officer to find as fact that a particular 
assessee had failed to establish “sufficient 
cause or not reasonable opportunity” with- 

P-L.R. 812 (2) 
>--1936 L 489. The illegality of a notice, 

non-comphance with which has brought about 
a best judgment assessment under S. 23 (4), 

Ihe expression “pre- 
vented by sufficient cause” under S. 27 of the 

assessee has to satisfy the condi¬ 
tions laid down in the section in conuec- 

nrp particular notice, non-compli- 

.mce with which has brought about the best 
judgment assessment. I.L.R All 

834=1937 A L J. 957=1937 All. 770^ 

Appeal . —Where the Income-tax Officer 
makes an assessment under S. 23 (4), the 
proviso to S 30 (1) applies and an appeal to 
the Assistant Commissioner is barred. The 
proper remedy for the assessee is to apply to 
the Income-tax Officer under S, 27 and in 
the event of the decision going against the 
assessee to file an appeal. 8 R. 587=1931 R. 

, REFERE^XE TO High CouRT.-When there 
is amge evidence upon which the Income- 
tax Officer can find that there was no suffi¬ 
cient cause preventing the assessee from 

requisitioned under 
appears upon that ground he 

under assessment made 

A order is upheld by 

the Assistant Commissioner on appeal lor 

the same rpson, there is no question of law 
arising under the circumstances for the pur- 
poses of S 66 (2). 9 R. 21,= 1931 
Where a notice w^ duly served on the asses¬ 
see not under S 22 (4) but he failed to pro¬ 
duce some of the accounts and thereupon the 

assessment 

under S. 23 (4) and subsequently be refused 
to cancel the assessment at the instance of 
the assessee holding that there was no suffi¬ 
cient cause for the non-production of the 
accounts and the same order was affirmed by 
I ^j Assistant Commissioner. On appeal, 
held, that the questions regarding validity of 
the notice and the propriety of the assess- 
rnent did not arise in the appeal and that 
there was no room for a reference to be 
^ade to the High Court. 9 R. 25=1931 
K. 98. 

Secs. 27 and 66 (2) .-Sufficiency of cause 
for having parte assessment reopened 
under S. 27 of the Income-tax Act is cer 
tainly a question of fact dependent on the 
circumstances of each case. But since its 
determination essentially depends upon the 
exercise of judicial discretion, the question 
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[a) has without reasonable cause failed to furnish the return of his total income 
which he was required to furnish by notice given under sub-section (i) or sub¬ 
section ( 2 ) of section 22 or section 34 or has without reasonable cause failed to 
furnish it within the time allowed and in the manner required by such notice, or 

(h) has without reasonable cause failed to comply with a notice under sub¬ 
section ( 4 ) of section 22 or sub-section { 2 ) of section 23 , or 

(r) has concealed the particulars of his income or deliberately furnished 
inaccurate particulars of such income, 

The or it may direct] that such person shall pay by way of penalty, in the case 
referred to in clause (f?), in addition to the amount of the income-tax and super-tax, 
if any, payable by him, a sum not exceeding one and a half times that amount, 
and in the cases referred to in clauses (b) and (c), in addition to any tax payable 
by him, a sum not exceeding one and a lialf times the amount of the income-tax 
and super-tax, if any, which would have been avoided if the income as returned by 
such person had been accepted as .the correct income : 


LIiG. RKF. 

^ Substituted for the words “ he may direc l” 
by S. 86 of Act VII of 1939 

NOTES, 

whether discretion has or has not been exer¬ 
cised in a sound and reasonable manner in 
reaching the conclusion invariably involves a 
question of law. (1930 R. 33; 1930 R. 78, 
Rel. on.) 1934 N. 183. The qtiestion whe¬ 
ther an assessee had or had not sufficient 
cause within the meaning of S. 27 of the Act 
is ordinarily a question of fact, and no refer¬ 
ence with regard to it is competent under 
S. 66 (2) or (3). 1940 All. 530=1.L.R. 

(1941) All. 1=1941 A.LJ. 12. 

Sec. 28.—Valid reassessment proceedings 
a condition precedent to imposing penalty. 
See 1927 M.W.N. 611 (F.B.). In proceed¬ 
ings under S. 28, the Income-tax authorities 
ought to act fairly and reasonably in the 
circumstances of each case. 12 R. 268= 
151 I.C. 673^=^1934 R. 95. The quantum 
of the penalty within the statutory limit 
that ought to be imposed is matter of fact and 
not of law, and is to be determined by the 
Income-tax authorities, and not by the Court. 
12 R. 268=1934 Rang. 95. Where an 

assessee submits deliberately an incorrect 
statement of his accounts to the Income-tax 
Officer, he cannot be said to have discovered 
his mistake on the day on which he files a 
corrected statement because at the time wlnti 
he made his previous return, he knew it was 
incorrect and he could not at any subsequent 
time h.'ivc discovered something which he 
knew at an earlier time, and so the order 
of the income-tax authorities imposing a 
penalty on him under S. 28 is quite correct. 
Although the later return may for the pur¬ 
poses of assessability to income-tax be treat¬ 
ed as a revised return under S. 22 (3), the 
income-tax authorities arc entitled to look at 
the previous incorrect return and are inuler 
S. 28 entitled to inflirt a penalty upmi the 
person who has made it. 55 M. 827 1932 
M. 433=63 M.L.J. 235. The word bneome 
as has been used in the Income-tax Act has 
a wider sense and it connotes the 
assessable figure arrived at after accounting 


for all the legitimate deductions and 
exemptions and consequently if any 

assessee furnishes any false particulars 
about any item which is to be ac¬ 
counted for before the assessable figure is 

arrived at, he brings himself within the 

clutches of the law. Hence, an assessee who 
deliberately claims a false deduction can be 
penalized under S. 28. 40 P.L.R. 913= 
1938 Lah. 620. The maximum penalty that 
can be imposed under S. 28 (1) is a sum re¬ 
presenting the difference between the tax on 
the income declared by the assessees^ ;ind 
the tax on the income ascertained under the 


ncome-tax Act in respect of which the 
Lssessnient has been made. 11 R. 75, 
^oll.) 12 R. 268=1934 Rang. 95. The 

naximum penally which can be imposed under 
>. 28 (1), Income-tax Act, is determined 
>y ascertaining the difference between the 
imount of the tax on the income set out in 
he false return and that on the income on 
vhich the assessment has been made. But 
he questions whether a penalty ought to be 
mposed and, if so the amount thereof, are 
natters which are (subject to Ss. 30 to 32) 
vithin the discretion of the Income-tax 
3 fficer: and upon these matters the assessee 
s entitled to be heard under S. 28 (3). U 
470=1934 R. 354 (S.B.). The Assis- 

,ant Commissioner of Income-tax has no 
luthority in law to enhance the penalty while 
learing an appeal against imposition of ' 
;y or imposition of assessment 

if tbe Act. 1931 A.L.J. 414=1931 A. 401. 
5, 28 of the Act must be strictly construea. 
rhere is no word in the section ® 

aiper-tax. Therefore the Income-tax U 
las no jurisdiction to impose a , 

natter of super-tax. S3-A. 445=1931 A.^ 
r. 3.36=--1931 A. 421. In an 'noivyk! 

5 . 28 as to whether penalty should 
losed, evidence adduced by the A 
>urporting to disclose the real , • 

)f the assessee is relevant and . 
able, not for the purpose of 
>r affecting the assepment ^ 

;he purpose of imposing no 

:he Act. but in order to show cithe 
10 penalty ought to be imposed) or 


2999 


S. 28] 


The Indian Income-tax Act (XI of 1922). 


Provided that— 

(a) no penalty for failure to furnish the return of his total income shall 
be imposed on an assessee whose total income is less than three thousand five hundred 
rupees unless he has been served with a notice under sub-section (2) of section 22 • 

{b) where a person has failed to comply with a notice under sub-section f2) 
01 section 22 or section 34 and proves that he has no income liable to tax, the penalty 
imposable under this sub-section shall be a penalty not exceeding twenty-five rupees- 

no penalty shall be imposed under this sub-section upon any person 
assessable under section 42 as the agent of a person not resident in Britik India 
lor failure to furnish the return required under section 22 unless a notice under 
sub-section ( 2 ) of that section or under section 34 has been served on him.] 

T {d) when the person liable to penalty is a registered firm, or an unregistered 
firm treated under section 23 (5) (b) as a registered firm, so that the amount of the 

super-tax payable by the firm itself has not been determined, that 
amount shall be taken to be an amount equal to the tax which would have been 
payable by an unregistered firm on an income equal to the firm’s total income, and 
in the cases refeiled to in clauses (b) and (c), the amount of the income-tax and’ 

^ ^ 1 1 1 1 • income as returned had been 

accepted as the correct income, shall be taken to be the difference between the 

amount of the tax which would have been payable by an unregistered firm on an 

income equal to the firm s total income and the amount of the tax payable bv 

an unregistered firm on an income equal to the income of the firm as actually 
returned by the firm,] '--■.uany 

3 r Income-tax Officer, the ’^[Appellate Assistant Commissioner] 

-*[or the Appellate Tribunal], in the eourse of any proceedings under this Act is 
satisfied that the profits of a registered firm have been distributed otherwise than in 
accordance with the shares of the partners as shown in the instrument of part 
nership registered under this Act governing such distribution, and that any 
partner has thereby returned his income below its real amount ffhe or it may 
direct] that such partner shall, ^[in addition to the income-tax ’and super-tax if 
any, payable by him] pay by way of penalty a sum »[not exceeding one and a half 
times the amount of income-tax and super-tax] which has been avoided or would 
have been avoided if the income returned by such partner had been akepted as 

his correct income ; and no refund or other adjustment shall be claimable W anv 
Other partner by reason of such direction. ^ ^ 

(3) No order shall be made under sub-section (i) or sub-section (2) unless 

the assessee or partner, as the case may be, has been heard, or has been mVen « 
reasonable opportunity of being heard. ’ ^ 

(4) No prosecution for an offence against this Act shall be instituted in 
respect of the same facts on which a penalty has been imposed under this section 


LEG. REF. 

^ Added by S. B of Act XL of 1940 . 

* Substituted for “ Assistant Commissioner ” 
by S. 34 of Act VII of 1939- 

® Substituted for “ or the Commissioner ” by 

S. 86 , idic/. 

< Substituted for the words “ he may direct,” 
by 

^ Substituted for the words “ in addition to 
the income-tax paybale by him, by S. 34 , 

ibid. 

«Substituted for the words “ not exceeding 
the amount of income-tax ’ by ibid. 

NOTES. 

the maximum prescribed under S . 28, and 
the Income-tax Officer is not justified m refus¬ 
ing to admit evidence of the income that in 
truth accrued in the course of the assessment 


year. H R. 75=1935 R. 30 (F.B.). The 
Commissioner, in deciding whether the impo¬ 
sition of the penalty by the Assistant Com¬ 
missioner IS illegal, cannot reimpose the 
penalty himself, and thereby validate the 
vep^ order which was challenged in appeal 
before him. For the same reason the Com¬ 
missioner IS precluded from imposing the 
penalty when an application is preferred to 
him under S. 66 (2) of the Act praying 
that he may refer to the High Court the 
question of validity of the imposition of the 
penalty by the Assistant Commissioner No 
penalty can be imposed under S. 28 of the 
Act unless a notice is served on the assessee 
to show cause against the imposition of such 

a 585. Once the Income- 

under sub-S. 

(1) of S. 28 withm the time prescribed there, 
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( 5 ) An 1 

making] an or 


Appellate Assistant Commissioner] ^[or the Appellate Tribunal on 
cr under sub-section (i) or section (2), shall forthwith send a conv 


Notice of demand. 


of the same to the Income-tax Officer. 

(6) The Income-tax Officer shall not impose any penalty under this 
section without the previous approval of the Inspecting Assistant Commissioner.] 

^[29. When any tax or penalty is due in consequence of any order passed 

under or in pursuance of this Act, the Income-tax Officer 
sluall serve upon the assessee or other person liable to 

pay such tax or penalty a notice of demand in the prescribed form specifying the 

sum so payal)le.] . 

30. (i) Any assessee objecting to the amount ®[of income assessed under 

, . . section 23 or section 27, or the amount of loss com- 

under this Act. Puff'd under section 24 or the amount of tax determined 

under section 23 or section 27], or denying his liability 
to be assessed under this Act, or objecting to a refusal of an Income-tax Officer 


* Substituted for “ Assistant Commissioner” 
byS. 34 of Act VTI of 1939. 

* Substituted for “ or a Commissioner, who 
has made ” by S. 86, ibid. 

® Added by S. 34, ibid. 

* Substituted by S. 35, ibid. 

* Substituted for the words and figures “ or 
rate at which he is assessed under section 23 or 
section 27 ” by S. 36, ibid. 

NOTES. 

he is empowered to make an order imposing 
a penalty under that sub-section, even after 
the assessment order has been finally made 
and the tax been paid. 1938 Lah. 749. 

“Real amount^. —The same meaning must 
be attributed to the term “income” for the 
purpose of construing the words “real 
amount” of income and “correct income” in 
S. 28. 12 R. m=\934 R. 95. On this 
section, see also 1935 Lah. 585. 

Sec. 29.—As to period within which no¬ 
tice demanding income-tax should be issued, 

see 1925 P.H.C.C. 217=1925 P. 581. Where 
there is a perfectly good assessment order 
the fact that a mistaken notice was sent to 
the assessee in no way prevetus a proper 
notice being sent when the mistake is disco¬ 
vered. 139 l.C. 59^1932 C. 410 fS.B.). 

Service of notice—Service on person autho¬ 
rised to receive postal articles under letter 
of authorization is sufficient—Person dis¬ 
charged from service but letter of authoiity 
not cancelled—Effect—Service on such per¬ 
son is good in law. j94\ I.T.R. 193. The 
word ^‘assessment*' in S. 23 (4) means deter¬ 
mining the total taxable income and the sum 
payable on it. A notice can be validly issued 
under S. 29 when the Income-tax Officer has 
made a best judgment assessment under S. 
23 (4). 56 A. 418=1934 A. 930. 

Sec. 30. —Where the Income-tax Officer 
makes an assessment under S. 23 (4), the 
proviso to S. 30 (1) applies and an appeal 
to the Assistant Commissioner is barred. 
The proper remedy for the assessee is to 
apply to the Income-tax Officer under S. 27 
and in the event of the decision going 
against the assessee 'to file an appeal. 8 


R. 587=1931 R. 53. v9ee 27 Bom.L.R. 400 
= 1925 B. 257. S. 30 deals with appeals 
against assessments, and as soon as the 
Assistant Commissioner finds that the 
assessment is validly made under S, 23 (4), 
the proviso to S. 30 (1) comes into opera¬ 
tion, and it is in pursuance of that proviso 
that the Assistant Commissioner refuses to 
admit the appeal; and as soon as the Assis¬ 
tant Commissioner refuses to admit the 
appeal, he cannot thereafter take any action 
under S. 28 (3) by issuing a notice to the 
assessee regarding penalty. 1936 L. S 8 S. 
There is nothing in the Act to warrant the 
suggestion that a wrong order passed by 
an Income-tax Officer as a preliminary to 
his passing an order under S. 23 of the Act 
may not be made a ground of appeal when 
appealing against the final order of assess¬ 
ment, unless a separate appeal or applica¬ 
tion for view, where no appeal is allowed, 
has been successfully filed against such 
order. As a matter of fact, the tendency 
of the legislature has always been to pre¬ 
vent appeals against interim orders, leaving 
it open to the party aggrieved to challenge 
such orders when appealing against the final 
order. 1930 S. 301. The clause “denying 
his liability to be assessed” in S. 30, Q. (1), 

is wide enough to cover a case of an assessee 
who denies his liability to be declared as an 
agent under S. 43. 140 l.C. 490=1932 N. 

152. The Assistant Commissioner is right 
in so far as examining the case as to satisfy 
himself whether the appeal before him is 
competent. Without examining the record 
to some extent he cannot be in a position to 
find whether the assessment is under S. ^ 
t4) and whether an appeal lay. And the 
order of the Assistant Commissioner to tne 
effect tiiat no appeal lay does not amemnt to 
an order dismissing an appeal under b. J • 

1933 A. 541=1933 A.L.J. 1474. . 

Right of appeal—Extent of*— 
would lie against an order refusing 
register a firm made prior to the 
of the Income-tax Act by Act XVII of 
1933 which afforded a right of appeal suDse 
quent only to 11-9-19^. 1940 I.T.R. 
421=1940 Sind 214. An order unde 
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or ’[objecting] to 

gffi e [?”“'’-“c.ion (0) if sectiK] “ ;ec,i“Vi”lr'r i'” «'•'»» 

Officer ^[objecting to any penalty imnosed bvT^ T . ^ Income-tax 

section (6) of section 44E or sub-sectfon (5) of 500^0^!'^^^ 
section 46, or objecting to a refusal of an Income-tax Offi. sub-section (i) of 
a refund under section 48, 40, or aqF or to th. a clairn to 

the Income-^x Officer Ldei any tf those secdonra°nd"l by 

pany, objecting to an order made by an Income" ^rOffin^ ^ 

of section 23A], may appeal to the '[Appellee AssS^nfr ^^^-section (i) 
the assessment or against such refusal or order : ^ Commissioner] against 

of section 46 unless the tL^has^ been^paid :^^^*"** sub-section (i) 

able oif SsLres‘L" ffij toS individually assess- 

determining the amount of the total income or the loss of ^"come-tax Officer 

determmed by such order may not^appea ’ affis the ?-^ are 

1 ncome : against the assessment of his own total 

Provided further that a shareholder in e, e- 

order under section 23A has been passed by an lMom7t'" 

respect of matters determined by such order anneaTar.^ ? "o* in 

own total income.] PP^^l against the assessment of his 


by 


LEG. REF. 

. ’ Inserted by S. 12 of Act XVIII of iqqo 

* Inserted by S. 36 of Act VII of 1939 ; 

® The words “ against him ” omitted 
fSe{/. 

* Inserted by S. 4 of Act XXII of 1930 . 

®These words, brackets, figures and letters 
inserted by Act VII of 1939 . 

® Substituted for “ Assistant Commissioner ” 
by S. 36 , ilfit/. 

^ Substituted, by idtW. 

NOTES. 

S. 26-A refusing to register a firm was not 
appealable before the 11th September, 1933^ 
on which date S. 30 (1), as amended by the 
Amending Act XVIII of 1933, came into 
force. A proceeding under S. 26-A is a 
procee ding different from proceedings under 
S. 23 of the Act; hence an order under 
S. 26-A not being made in a proceeding 
which is an essential part of another pro¬ 
ceeding in respect of which appeal was 
specially provided by S. 30 (1) was not 
appcalrble on ^hat ground also. (1940) 
Kar, 299. S. 30 provides for appeals 
against certain specific orders and it neces¬ 
sarily follows that orders passed under 
sections which are not mentioned in 
S. 30, are not appealable and are theiefore 
final in the sense that they cannot De re¬ 
opened at any subsequent stage. The 
Income-tax Act is a special enactment which 
gives the authorities specific powers for pur¬ 
poses of assessment and these powers can 
only be attacked in the manner prescribed 
by the Act. 164 I.C. 1018=1936 L. 621. 

An individual partner may appeal from 
the assessment of the firm of which he is 
a partner; but he cannot, in an appeal from 

CC.M.-376 


assessment. 1941 I.T R 

IS not competent to assessee 

fnted by him under S M 

Lah. 359=1938 Lab. 741 • (^^38) 

Sec. 30 ( 1 ), Proviso; Effftt tu 
proviso to S 30 rn effect.—T he 

taking away a rivhf r^f effect of 

the assessee does nnf cases where 

».« 1.S .n",r„S‘s''23'''a”7jr 

but only challenges his liahn;A * u ‘ 

in a different ca^pacity 

by him and more so wW™ u Possessed 

has been duly recognised by capacity 

Officer. Even if X ^ Income-tax 

double constructLn tb. a 

so interpreted fs to exrl.fr^'®° 

m respect of an assess^enf^"i 
S 7^ ri rA\ ^j^^sessment levied under 

rnake fresh assessment under S 27 AT^r. 
Ability-Effect of cancellation of 
^sse^ment under S. 23 (4). 116 

assessed undf; S 23 

prefer an ateal \o Ve'^ssisTant'c^'’ 
sioner on the ground that he wa, ’ 

S *30 ProvisJf^o 

I.C. ysfciMi p" X'(F b“") 
appeal .s incompetent, thi 
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(2) The appeal shall ordinarily be presented within thirty days of receipt 
of the notice of demand relating to the assessment or penalty objected to ^[or of the 
order in writing notifying the amount of toatl income on which the determination 
under sub-section (5) of section 23 was based and the apportionment thereof between 
the several partners or of the loss computed under section 24] ^[or of the intimation 
of the refusal ^[to pass an order under sub-section (i) section 25A, or] to register a 
firm under section 26A] or of the date of the refusal to make a fresh assessmpt 
under section 27, ^[or of the intimation of an order under sub-section (1) of section 
23A or under section 48, 49 or 49F], as the case may be ; but the ^[Appellate 
Assistant Commissioner] may admit an appeal after the expiration of the period if 
he is satisfied that the appellant had sufficient cause for not presenting it within 

that period. 


LEG. REF. 

'Inserted by Act XXIII of ici 4 i* 

' Inserted by S. 12 of Act XVIII of 193^' 

^ Inserted by S. 2 and Sch. I of Act XX of 

'937- 

* Inserted by S. 36 of Act VII f 1939. 

^ Substituted words “ Assistant Commis¬ 
sioner ” by S. 37, ibid, 


NOTES. 

Assistant Commissioner in dismissinp: the 
appeal does not say that it is incompetent 
does not amount to an entertainment of tbe 
appeal so as to make the order af^pealablc. 
132 T.C. 8.S7crl930 L. 1014. Mere fact that 
assessment purports to have been made 
under S. 23 (4) does not shut out appeal but 
it must be shown that circumstances of the 
case bring it within Income-tax Act, S. 23 
(4). 10 L. 596=1929 L. 593 (F.R.). 

also 65 T.A. 236=1938 P.C. 175= 
(1938) 2 M.L.T. 115 (P.C.). Person 

assessed under S. 23 (4) is not entitled to 
appeal on the ground that he was not liable 
to be assessed under the Act. 10 L. 596 (F. 
B.). Whether the Income-tax Officer legally 
proceeded to assess the petitioner under S. 
23 (4) is a question of law and no appeal lies 
to the Assistant Commissioner. 100 I.C. 

774=1927 L. 288; 1940 Sind 214. 

Sec. 30 (2).—The use of the word 
^'ordinarily" means that there is nothing to 
prevent authorities from entertaining an 
appeal preferred after 30 days. 31 C.^A7.N. 
(-^ 30^1927 C. 518. On this section, sec also 
9 L 464=1928 L. 864. Appeal filed beyond 

time—Effect of rejection—Statement of case 
under S. 66 (2) cannot be ordered by High 
Court. I.C. 124=1935 A. .572. Under 
S 30 (2) an Assistant Commissioner has 
no authority to admit a new matter raised in 
the form of an additional Rround of appea , 
after an appeal has once been admhted, 
whether within the period prescribed there¬ 
for, or after its expiry. All that can 
do under this enabling provision is to admit 
an appeal for the first time, even 'f 
presented after the period 

U. IR Lab, 32-5=39 P.^R. 934=1937 
Lab. R30. There is'no rule of limitation 

prescribed for fi'inR 

appeal. Such grounds date back to the date 
of the original appeal, of which, when adrnit- 
ted, they become a part. H, therefore, the 


original appeal is filed within the prescribed 
period of limitation, the additional grounds 
can be filed at any time before the appeal is 
decided, and the Assistant Commissioner 
can admit them in the exercise of his discre¬ 
tion. If he exercises his discretion in re¬ 
fusing to admit the additional grounds in an 
improper manner, the discretion is open to 
correction. If the objection raised in the 
additional grounds goes to tbe root of the 
assessment and questions the principle on 
which it is based by tbe Income-tax Officer, 
the Assistant Commissioner would be exer¬ 
cising bis discretion erroneously in declining 
to admit them on the ground that they are 
filed after the period prescribed for the 
filing of the appeal. 1937 O.W.N. 634— 
1937 Oudh 416. 


Secs. 30 and 23 (4) ; Noucf. on partner 
' FIRM IN Patiala under S. 22 (2) 

ARTNFJI DENYINf. KNOWLEDGE OF PROFITS— 
CCOUNT ROOKS NOT PRODU^^F ^ . 

-Appeal.—A firm carried on business in 
atiala territory. Some of the ot 

le firm resided in British India at Kaithal, 
be Income-tax Officer issued a notice to 
uc of them under S. 22 2) read with 

34. The assessee stated that be was 
nlv the sleeping partner of the firm ana 
lat he knew nothing of its income or pro- 
ts. He was directed to obtain accoun s 
nd information from bis partner m Patiala 
.rritorv and though the time \ 0 T m 2 km 

1 C return was extended by the . 

)friccr on two separate occasions the partner 

nallv intimated that neither ‘he 

or the information sought was available. 

•l,e I„con,.-,« 0®- 

ssessment under S. 23 (4). i v 

referred appeal under S. 30. „ 

he case was properly treated ^jnst 

eturn” and no appeal was 

he order under S. 30. Act 

■oil.) 1933 L. 290. (See Amendment Aci 

<VHTofl933). 

Practicf,.— Pica not the 

omc-tax Officer cannot be raised 

\ssistant Commissioner m apP 

:.C. (>39=1931 L. 601. ^ 

Sec. 30. 26-A and ,66.--Under S W 

lefore it was amended m Novem ^ 

it is not open to the 1 question 

to the High Court under S, 66 a quesu 
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( 3 ) The appeal shall be in the prescribed form and shall be verified 
in the prescribed manner. 

31 . (i) The 1 [Appellate Assistant Commissioner] shall fix a day and place 

Hearing of appeal. the hearing of the appeal, and may from time to 

^ time adjourn the hearing. 


LEG, REF. 

^ Substituted for the words “ Assistant 
missioner by S. 37 of Act VII of 1939 . 


Com - 


NOTES. 

arising out of a refusal to register a firm 
under S. 26-A, because the order is at that 
time, not appealable under S. 30, and there¬ 
fore final. 164 I.C. 1018irl936 L. 621. 
Prior to the amendment of S. 30 (1) of the 
Income-tax Act in November, 1933, there 
was no right of appeal from the refusal on 
a firm under the provisions of S. 26-A of 

the Act. 63 C. 395. 

Secs. 30 64 (3) and 66: DsasiON as 

TO PLACE OF ASSESSMENT—ApPEAL—HiGH 

Court can deal with question under S. 66. 
Where an assessee questions the jurisdiction 
of the Income-tax Officer of a parti¬ 
cular place to deal with his assess¬ 
ment and the place of assessment is 
decided under the provisions of S. 64 (3) 
of the Act, after obtaining an affidavit from 
the party as to his objections and after the 
necessary correspondence with the Income- 
tax authorities concerned, and the Income- 
tax Officer proceeds to make an assessment, 
the plea of jurisdiction cannot be raised 
before the Assistant Commissioner on appeal 
under S. 30, and the High Court cannot deal 
with the question under S. 66 of the Act. 
In such a case it cannot be said that the 
proviso to S. 64 (3) has been ignored, for 
the proviso onlv requires that the assessee 
should have had an opportunity of repre¬ 
senting his views and not that he should have 
been formally heard on his objection. The 
filing of the affidavit represented the views 
of the assessee and he need not be heard 
after the department had come to a decisi^ 

on the point. I.L.R. 

1940 A.L.J. 85fcl941 All. 129. 

31 _The Assistant Commissioner 

must state 'facts and give reasons for his 
findings. Where he omits to do so he fa^s 
to perform his duty properly. 10 L. 83^ 

1930 L. 277. Where no aPPcalJies binder 
S 31 no reference lies under oo {Z). 
10V A L T 576=1932 A. 642. An appel¬ 
lant in income-Lx cases has no higher right 
in adducing fresh evidence * 41 " 

he would have « |^civ^case under a 

were not P-duced Wore y^^A.isUnt^Com- 

be'fore"the Commissioner in appeal but were 

^orerr ’in "w in refusing to admit those 
accounts at the hearing of the appeal. Under 
s 31 proviso it is not necessary to give 
notice that the Assistant Commissioner pro¬ 


poses to enhance the assessment to any parti- 
fipre or to disclose the materials on 
which the enhancement is about to be made. 
Consequently, the Assistant Commissioner 
cannot be said to have acted illegally in 
enhancing the assessment without previously 
disclosing the materials on which he based 

7 R. 635-122 
O.W. 

N. 634=1937 O. 416; 1940 All. 530, The 
question whether an assessment made by 
the Income-tax Officer under S. 23 ( 4 ) is 
valid or not is a question of law that arises 
or can arise out of an order of the Assistant 
Commissioner passed under S. 31 and such a 
question cannot therefore be made the 
ground for an order by the High Court under 
o. 66 (3) requiring the Commissioner to 
state a case. (6 R. 21; 8 R. 209- 
8 R. 203 ; 7 R. 669, Overr.) 9 r’ 
281=1931 R. 194 (F.B.). An applb 

cation by an assessee under S. 27 was 
rejected by the Income-tax Officer and 
the assessee filed an appeal under S. 30 (1)’ 
to the Assistant Commissioner, rightly or 
wrongly, who decided it on merits. Held, 
that the decision of the Assistant Commis¬ 
sioner was an order under S. 3l for pur¬ 
poses of applying to the Commissioner to 
make reference to the High Court. (1929 

R. 8 , Rof.) 1933 O. 396. Where the 
Assistant Commissioner hears the appeal of 
the assessee and passes an appellate order 
under S. 31 dismissing the appeal, the re¬ 
quirements of S. 66 (2) are satisfied whether 
the Assistant Commissioner has jurisdiction 
or not. 28 S.L.R. 174=1934 S. 46. 

Secs. 31 and 32.—Where an appeal has 
been actually preferred to the appellate 
authority and where it has been disposed of 
by such authority, the order passed in such 
a proceeding may without straining the 
actual words of the section be regarded as 
an order under S. 31 or S. 32 as the case 
may be even though no appeal might have 
been in fact competent. ^9"C 'TODrFollV 7 

133 I.C. 753=1931 P. 306'(F.B.). 

Secs. 31 and 34,—Per Panckridge, J .— 
Where an assessee rightly objects to an 
assessment or re-assessment under S. 34 on 
the ground that the proceedings are bad on 
the face *of them, the powers of the Assist¬ 
ant Commissioner on appeal cannot extend 
to enhancing an assessment, which the In¬ 
come-tax Officer had no jurisdiction to make 
and must be limited to annulling it as made 
without jurisdiction. I. L. R. (1937^ 2 

Cal. 540=41 C.W.N. 905. No doubt S. 

31 empowers an Assistant Commissioner of 
Income-tax in general terms to enhance an 
assessment, but that power cannot be exer¬ 
cised irrespective of the limitations imposed 
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(2) The ^[Appellate Assistant Coinmissioner] may, before disposing of any 
appeal, make such further inquiry as he thinks fit, or cause further inquiry to be made 
by the Income-tax Officer. 

(qA) The Appellate Assistant Comimssioner may, at the hearing of an 
appeal, allow an appellant to go into any ground of appeal not specified in the 
grounds of appeal, if the Appellate Assistant Commissioner is satisfied that the 
omission of that ground from the form of appeal was not wilful or unreasonable] 

(3) In disposing of an appeal the ^[Appellate Assistant Commissioner] may, 
in the case of an order of assessment,— 

(<?) confirm, reduce, enhance or annul the assessment, * *] 

or, 

{b) set aside the assessment and direct the Income-tax Officer to make a 
fresh assessment after making such further inquiry as the Income-tax Officer thinks 
fit or the ^[Appellate Assistant Commissioner] may direct, and the Income-tax 
Officer shal thereupon proceed to make such fresh assessment ^[and determine 
where necessary the amount of tax payable on the basis of such fresh assessment], 
®[or, in the case of an order refusing i®[to register a firm under section 26A 
or] to make a fresh assessment under sect on 27, 

(r) confirm such order or cancel it and direct the Income-tax Officer ’[to 
register the firm or to make a fresh assessment, as the case may be]], 
or, in the case of an order under sub-section (2) of ^[section 25, or sub-section (l) 
of section 23A, or sub-section (2) of section 26 or section 48, 49 or 49F]) 

®[ (d)] confirm, cancel or vary such order, 

^®[or, in the case of an order under sub-section (i) of section 25A, 

{e) confirm such order or cancel it and either direct the Income-tax Officer 
to make further inquiry and pass a fresh order or to make an assessment m the 
manner laid down in sub-section (2) of section 25A, 

or, in the case of an order under section 28 or sub-section (6) of section 44E or sub¬ 
section (5) of section 44F or sub-section (i) of section 46, 

(/) confirm or cancel such order or vary it so as cither to enhance or reduce 

the penalty ; 

or, in the case of an appeal against a computation of loss under section 24, 

(g) confirm or vary such computation] : 

Provided that the ^[Appellate Assistant Commissioner] shall not enhance 
an assessment ^^[or a penalty] unless the appellant has had a reasonable opportu¬ 
nity of showing cause against such enhancement ; 

^[Provided further that at the hearing of any appeal against an order of 
an Income-tax Officer, the Income-tax Officer shall have the right to be heard either 

in person or by a representative]. ^ __ 

i2[ Where as the result of an appeal any change is made in the assess¬ 
ment of a firm or association of persons or a new assessment of a firm or association 


LEG. REF. ^ „ 

5 Substituted for Assistant Commissioner 

by S. 37 of Act VII of 1939 * 

* nserted by ibid. 

* Omitted by Act XXHI of 1941 * 

* Added by Act VII o** 

* Inserted by S. 5 of Act XXII of 1930 - 

* Inserted by S. 13 of Act XVllT of 1933 . 

’ Substituted for “ to make a fresh assess¬ 
ment,” by ibid. .. „ 

“Substituted for the words 
tion 2 5 or section q 8 ” by S. 37 ofAct VII of. 939- 
®CL (c) was re-lcttcrcd Cl. (d) by S. 5 

Act XXII of 1930, 

Inserted by S. 37 of Act VII of 1939- 

Added by ibid. 

Added by Act XXIII ofi94*‘ 


NOTES.' . . 

by S. 34. The Assistant Commissioner is 
not, therefore, legally competent to 
new item of income, after the expiry 01 
limitation prescribed in S. 34, when P 

peal against an assessment is pending b 
him. Nor is he competent to set aside tne 

assessment made under S. 34 and 
Income-tax Officer to make a -r*-,. 

ment including a fresh item c 34 

the period of limitation prescribed m 

hns expired. I.L.R. (1938) Lah. 35!*= 

193S Lclll • . rnmrt accessed 

Secs. 31 and 66 .-Where ‘hf 
does not raise a point hefort th 
taxing officer, but raises tt before tne 
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sioner. 


LEG, REF. 

^ Substituted for the original section by S. 
of Act VII of 1939 . 

* Substituted by Act XXIII of 1941 . 


88 


Of persons is ordered to be made, the Appellate Assistant Commissioner may authorise 

nf tb ^ Officer to amend accordingly any assessment made on any partner 

of the firm or any member of the association. ^ ^ 

1*1. ^ on the conclusion of the 

appeal, communicate the orders passed by him to the assessee and co the Com- 
missioner.] 

r ^ r* against orders of Appellate Assistant Commissioner. Omitted by S 87 

of the Indian Income-tax {Amendment Act, 1939) {VII of 1939)* * 

i[ 33 - (0 Any assessee objecting to an order passed by an Appellate Assis- 

Anoeals aeainst orders of Commissioner under section 28 or section 31 

Appdu^e AsSt commis- ^^y appeal to the Appellate Tribunal within sixty days 

of the date ^[on which such order is communicated 
to him]. 

particular item of income and no appeal lies 
to the Commissioner under S. 32 against 

^*=63 M.L.J 805 

(.r .b. } . 

Secs. 32 and 33.—Where the assessee 
nies an appeal from the order of assessment 
by the Income-tax Officer the Commissioner 
can take action under S. 33 and proceed to 
enhance the assessment after having dispo- 
ed of the assessee’s appeal under S. 32 but 
the l^ercise of the powers of review under 
b, d3 would, however, be subject to the 
limitation provided in S. 34. The Commis- 
sioner when dealing with the appeal under 
b. 32 can pass orders only with respect to 
the subject-matter of the appeal, and cannot 
stio nwtu proceed to enhance an assessment 
which he has the power to do under S. 33 
of the Act. If the Commissioner calls, for 
the record of a case after disposing of the 
appeal preferred to him against the order 
ot an Assistant Commissioner he would be 
exercising powers of review in respect of 
proceedings which have been taken by an 
authority subordinate to him and not in 
respect of proceedings taken by himself as 
a Court of appeal. 38 P.L.R. 1107=1936 

Sec. 33: Review.—I ncome-tax Commis¬ 
sioners powers under S. 33 are subject to 

by S. 35. 8 L. 354= 

1927 L. 24o. For purposes of re**assess* 
ment proceedings, S. 33 is subject to the 
provisions of S. 34. 1927 M. W. N. 611 

(F.B.). During the pendency of an appli¬ 
cation under S. 66 (2) the Commissioner 
can exercise his power of review under S 
33. 7 R. 644=1929 R. 248 (F.B.). Where 
a Commissioner reviews his decision under 
S. 33 of the Income-tax Act and issues sup¬ 
plemental demand he must give a sufficient 
and reasonable opportunity to the assessee 
to be heard. 5 Pat.L.T. 609=3 P 661 
See also 30 C.W.N. 831i=1926 C. 998. Re- 
Supplemental demand — Notice to 


NOTES. 

sistant Commissioner in appeal from the 
order of assessment, the latter is perfectly 
justified in refusing to allow it to be raised, 
when it involves the production and hearing 
of fresh evidence. The High Court will 
not interfere with the discretion of the In¬ 
come-tax authorities in refusing permission 
to the assessee to adduce fresh evidence. 59 
M. 263=1936 M. 776=71 M.L.J. 35 (F. 
B.). See also 62 C. 1011. An order con¬ 
firming an assessment within the meaning 
of S. 31 of the Act means an order having 
reference to the assessment and affirming it. 
Where an appeal is dismissed by the Assist¬ 
ant Commissioner of Income-tax on the 
ground that it is barred by limitation, with¬ 
out even considering the question of assess¬ 
ment, the order of dismissal is not an order 
confirming the assessment under S. 31, for 
the purposes of S. 66 (2) of the Income- 
tax Act. S. 66 (2) does not apply to such 
a case and the High Court cannot direct the 
Commissioner to state a case, 155 I. C, 
124=1935 A.L.J. 845=1935 All. 572. 

Sec 32 (1).—Assistant Commissioner- 
Powers of—Appeal limited to subject-mat¬ 
ter of assessment. 4 P. 385=6 Pat.L.T. 
166 Appeal—Limitation — Application for 
copy not properly stamped and not accom¬ 
panied by a proper authority to apply for 
copy-Not proper-Time taken by such ap¬ 
plication cannot be deducted from period of 

limitation. 11 P- 40=1932 P. 103. An 

aoolication for copy of an order passed by 
the Assistant Commissioner of I"“™e-tax 

falls within paragraph 5 of Art. 1 (a) of 
Sch. II of the Court-Fees Act and ^e^J^s 
a Court-fee of two annas. 11 F. 4U--iy3,J 
P 103 When the Assistant Commissioner 
• ’ « anneal to him from the order of as- 
lesSenf of lie Income-tax OBcet reduce! 

,«=■ aSed ;sr £Vi'. 


View 


* A - ——A 1 

assessee. 88 I.C. 1014=1924 P. 644. It 
is incorrect to say that if the Commissioner 
sees fit to hold the proceedings before the 
Assistant Commissioner ultra vires and a 
nullity, the High Court has no power to in¬ 
quire into the validity of the Commissioner's 
orders, since the quashing of the proceedings 

before the Assistant Commissioner results 
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(2) The Commissioner may, if he objects to any order passed by an Appellate 
Assistant Commissioner under section 3tj direct the Income-tax Officer to appeal 
to the Appellate Tribunal against such order, and such appeal may be made ^[within 
sixty days of the date on which the order is communicated to the Commissioner 

by the Appellate Assistant Commissioner]. 

2 [(2d) The Tribunal may admit an appeal after the expiry of the sixtd 

days referred to in sub-sections (i) and (2) if it is satisfied that there was sufficient 

cause for not presenting it within that period.] 

(3) An appeal to the Appellate Tribunal shall be in the prescribed form any 
shall be verified in the prescril^ed manner, and shall, except in the case of an 
appeal referred to in sub-section (2), be accompanied by a fre of one hundred 

TWGCS. ^ . 1 , • 1 1 

(4) The Appellate Tribunal may, after giving both parties to the appeal 
an opportunity of being heard, pass such orders thereon as it thinks fit, and shall 
communicate any such orders to the assessee and to the Commissioner. 

( 5 ) Ss-Ve 3.S provided in section 66 ordeis passed by the Appellate Tribunsl 

on appeal shall be final.]_ 


LEG. REF. 

* Substituted by Act XXIII of 1941 . 

^Inserted by ibid. 

NOTES. 

in the absence of any order which the High 
Court can inquire into. The ultimate 
authority on the question whether the 
proceedings before the Assistant Coirmiis- 
sioner were ultra vires or not is the High 
Court and not the Commissioner. 1933 S. 
158=145 I.C. 145. It is competent for a 
Civil Court to make a declaration that the 
registration of the partnership instrument 
was null and void, and this course may be 
taken by the Court notwithstanding any 
concurrent remed}' in that behalf, under the 
Income-tax Act, that may be open to the 
plaintiff and tlierefore notwithstanding the 
fact that the plaintiff applied as assessee to 
the Commissioner of Income-tax for can¬ 
cellation of the registration under S. 33 and 
that the application was rejected, the Court 
is entitled to make the declaration 1933 
R 229=11 R. 380. Quaere..^Vdhcn the 

Commissioner of Income-tax 
his powers of revision under S. 33 of the 
Income-tax Act with reference to one point, 
whether it U open to him to exercise his 
powers of revision again m respect of the 
Lme order in respect of other pomts wind, 
do not affect the previous one? 1940 1. 1 .K. 

'^^LIMITATION.-Evcn though no limitation 
of time is prescribed for interference by 
wav Prevision under S. 33, the Court would 
ZZst always incline in favour of takmg 

fe within a reasonable time of ; 

&”ompu.cd b, .h. C»« bW r«.rf 

to all the other provisions of tl^e Act, t 

facts of the Parf'"'?’' m.W.N. 611 

features, if any, o* t w noint 

(F.B.). S 33 -High 

arising in proceedings under S. ,00 
Court’s power to direct Commissio^r ^ 
jnake a statement of the case. See 


221. On this section, see also 45 M. 977= 
43 M.L.J. 434; 46 I.C. 285=34 M.L.J. 
210; 49 M. 725=51 M.L.J. 650; 54 M.L. 

J. 298 (F.B.); 9 P. 194=1930 P. 53. 

Secs. 33 and 34: Order of Income-tax 
Officer under Ss. 22 and 3*1 —Remedy of 

AGGRIEVED PARTY.—If the Orders of the In¬ 
come-tax Officer under S. 22 and S. 34 are 
without jurisdiction, the Act provides the 
Commissioner with powers of revision 
under S. 33. If the Commissioner passes 
an order under S. 33 which the assessee 
considers prejudicial to him, he 
himself of the provisions of S. w ( 2 ) ot 
the Act as amended by Act XVIII of 1933. 
The contention that an application under b. 
66 would entail delay, even if correct, does 
not justify the assessee in neglecting the 
remedy provided by the Act and m seeking 
instead to call in aid the extraordinary 
powers of the High Court to issue a writ 
of prohibition against the.Income-tax com¬ 
missioner. 62 C. 1011. omMuo's 

Secs. 33, 34 and 35; Commissioners 

POWERS. -The Commissioner’s powers under 

S. 33 of the Act are subject m “me limit 
of one year mentioned m Ss. 34 ana oj. 

Hence where the order °f rom- 

OITicer is revised and cancelled by Com 

missioncr more than a year after n 

cd. the cancellation is illegal. ^ 

174=149 I.C. 1204=1934 Sind 16. 

Secs. 33 and 66 ; Order 
S. 33 — Commissioner not ® 

CASE.-Thcrc is no express “^er 

the Commissioner to state a case ^ an ord 

arising under S. 33; nor has W-f 
power to order him to do so «"der 
Specific Relief Act. The 
has a discretionary ^POW" yf^VDiss.! 

[7 R. 511. Foil.; 49 725 (S.^. 

58 B. 361=36 Bom.L.R. 2^19*^ - 
L also 1939 I.T.R; 506; 1^ 

The word ’’prejudicial m S. 33 
have the same meaning as in ^ g 33 
of the Act. The word “P«l" of a 
is obviously used in the 5*5 by the 

prejudice occasioned to the ass 
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^[33-A (I) The Commissioner may of his own motion call for the record 

Power of revi.ion by com- proceedings under this Act in which an order 

missioner. has been passed by any authority subordinate to him 

. . , j ,• may make such inquiry or cause such inquirv 

to be made and subject to the provisions of this Act, may pass such order thereon 
not being an order prejudicial to the assessee, as he thinks fit : ■ 

Provided that the Commissioner shall not revise any order under this snh 
section if— 

(a) where an appeal against the order lies to the Appellate Assistant Com 
missioner or to the Appellate Tribunal, the time within which such appeal mav 
be made has not expired, or 

(b) the order is pending on an appeal before the Appellate Assistant Com¬ 
missioner or has been made the subject of an appeal to the Appellate Tribunal or 

(r) the order has been made more than one year previously ’ 

(2) The Commissioner may, on application by an assessee for revision 
of an order under this Act passed by any authority subordinate to the Commissioner 
made within one year from the date of the order, call for the record of the proceed nJ 
in which such order was passed, and on receipt of the record may make such 
inquiry or cause such inquiry to be made, and, subject to the provisions of this 
Act, may pass such order thereon, not being an order prejudicial to the assessed 
as he thinks fit : 

Provided that the Commissioner shall not revise any order under this b 
section if—■ , 

(a) where an appeal against the order lies to the Appellate Assistant Com 
missioner or to the Appellate Tribunal but has not been made, the time with' 
which such appeal may be made has not expired, or, in the case of an appeal to 
the Appellate Tribunal, the assessee has not waived his right of appeal, or 

(i) where an appeal against the order has been made to the Appellate 
Assistant Commissioner, the appeal is pending before the Appellate Assistant 
Commissioner, or 

(c) the order has been made the subject of an appeal to' the Appellate 

Tribunal : ^ 

Provided further that an order by the Commissioner declining to interfere 
shall be deemed not to be an order prejudicial to the assessee. 

(3) Every application by an assessee under sub-section (2) shall be accom¬ 
panied by a fee of twenty-five rupees.] 

34. If 3|-in consequence of definite information which has come 

. into his possession the Income-tax Officer 
Income escaping assessmen . income, profits or gains chargeable to income-Tax 

^[have escaped assessment in any year, or have been under-assessed, or have been 

taVin^^ fozf Assessment to fuper- 

Legality'^'"- 7 fl.C?‘’ 7 S 4 M 

Applicability of section-Esta^l ^celfed 

Sotpe and Application.— Section 34 

applicable to cases in which either no assess¬ 
ment at all has been made upon the person 
who received the income, profits or S 
liable to assessment or where an assessS 
has been made in the course of the year but 
some portion of the income, profits ofLim 
of such assessee for some gams 

has not been included in the order nf'o 
ment. 9 R. 167=1931 

S. 34 does not apply to cases’in which 


LEG. REF. 

^ Inserted by Act XXIII of 194^' 

* Original S. 34 re-numbered sub-section (i) 

by S. 41 of Act VII of 1939- 

s Substituted for “ for any reason by 
ibid. 

♦Substituted for “has escaped assessment 
in any year, or has been assessed at too low a 

rate” by ibid. 

NOTES. 

order of the Commissioner himself. In S. 
66 (2) this reasoning does not apply, be- 
cause S. 66 (2) deals with the right of 
assessee to msike sn applicstion from 
^ch ^ o^der while in S. 33 there is no 

application necessarily before the Commis¬ 
sioner at all. 19^ * 

34_s. 34 IS applicable to assess¬ 

ments to super-tax, and not merely income- 
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assessed at too low a rate, or have been the subject of excessive relief under this 
Act] the Income-tax Officer may, ^[in any case in which he has reason to believe 
that the assessee has concealed the particulars of his income or deliberately fur¬ 
nished inaccurate particulars thcieof, at any time within eight years, and in any 
other case at any time within four years] of the end of that year, serve on the person 
liable to pay tax on such income, profits or gains, or, in the case of a company, on 
the principal officer thereof, a notice containing all or any of the requirements 
which may be included in a notice under sub-section (2) of section 22, and may 
proceed to assess or re-assess such income, profits or gains, and the provisions of 
this Act shall, so far as may be, apply accordingly as if the notice were a notice 
issued under that sub-section : 

Provided that the tax shall be charged at the rate at which it would have been 
charged had the income, profits or gains not escaped assessment or full assessment 
as the case may be : 

^[Provided further that when the income, profits or gains concerned are 
income, profits or gains liable to assessment for a year ending prior to the com¬ 
mencement of the Indian Income-tax (Amendment) Act, I 939 > where the 
assessment made or to be made is an assessment made or to be made on a person 
deemed to be the agent of a non-resident person under section 43, this sub-section 
shall have effect as "if for the periods of eight years and four years a period of one 
year were substituted.] 

3 [ (2) No order of assessment under section 23 or of assessment or re-assess¬ 
ment under sub-section (i) of this section shall be made after the expiry, in any 
case to which clause (r) of sub-section (i) of section 28 applies, of eight years, and 
in any other case, of four years from the end of the year in which the income, profits 
or gains were first assessable.] 

^[Provided that nothing contained in the section shall apply to a re-assess- 
ment made in pursuance of an order under section 31, section 33, section 66, or 

section 66-A.] 


LEG. REF. 

‘Substituted for “at any time within one 
year” by 41 of Act VII of 1939 . 

* Proviso added by ibid. 

® Added by ibid. 

* Added by Act XXIII of 194 ' * 

NOTES. 

ment proceedings have been duly commenced 
in the course of the year of assessment 
although it may be that they have not been 
completed within that year. 9 R. 167. See 
also 58 C. 909 : 61 C. 285 (P.C.) noted 

infra. The Income-tax Officer is not re¬ 
quired by S. 34 to convene the assessee, or 
to intimate to him the nature of the alleged 
escapement, or to give him an opportunity 
of being heard, before he decides to oper^c 
the powers conferred by the section, lo 
enable him to initiate proceedings under the 
section, it is enough that he on the infor¬ 
mation which he has before him and in good 
faith considers that he has good ground for 
believing that the assessee s profits have for 
some reason escaped assessment or have 
been assessed at too low a rate. 67 i.A. 

239=1.L.R. (1940) 2 Cal- 215=1W P-C- 
124=(1940) 2 M.L.J. 577 (f-C-)- 
also 1940 I.T.R. 243; 1941 I.T.R. 618; 
1938 Cal. SS7. S. 34 would also aPP'y ‘o 
a case in which no notice under b. 
has been given, and a person who receives 


no notice under S. 22 (2) does esc^c 
assessment, although, through no fault of his 
own, the process of assessment has never 
been set in motion. Where the assessment 
starts with a notice under S. 34, all the rele¬ 
vant portions of the Act apply as effectively 
as where the assessment starts with 
a notice under S. 22 (2). A P^rs^ 
who receives no notice under S. 2^ 
(2) and who is not all assessed to 
income-tax in one year may be pro¬ 
ceeded against under S. 34 and assessed to 
income-tax in the following year on the in¬ 
come of the previous year. 39 Bom. 

123. An assessment made under 
which is based not on facts but upon surmises 
and hypotheses for which there 
foundation, cannot be sustained, b* ~ 

=165 I.C. 3=1936 R. 219 (S.B.). See 

also I.L.R. (1937) Bom. 310=39 Bom.^ 
R. 123=1937 Bom. 214. Under S. H M 

assessment cannot be reopened mery 
the discretion of the Income-tax 0®^® * 
cannot reopen an assessment ^freiy 
quire further into the \ ^ 

case something assessable may •»’ 

It is an essential pre-rcquisite to rwpemng 

an assessment that an item of ’j®**},* 

fits or gains fuis escaped assessment ., 

Income-tax Officer cannot ^vc 

jurisdiction by an erroneous findi^ romoany 
n toil WTUArit flSSeSSCC COIPP**'# 
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, entitled, in such a case to make the assess- 

nas succeeded to the business in issue after under S. 23 ( 4 ). 34 C W N 1093 

notice duly served under S. 34 upon the Where the assessee is already* assessed 

predecessor, the former is liable to be under S. 23 (4). it is competent to re-assess 

assessed without fresh notice being served under S. 34 within one year of the 

upon it under the section. The Income-tax original assessment on the ground that his 

Act does not contemplate any fresh notice income, profits, or gains chargeable to 

to be served upon the successor, inasmuch income-tax had escaped assessment. 10 L 


as the proceedings once started against the 691f=1929 L. 173. The Income-tax Officer 
predecessor continue against the successor, has no jurisdiction to revise the assessment 
fo^r predecessor has ceased to exist. lor the previous year which has been com- 

18 L. 325. When part of the profits of a pleted and has become final. 1933 Rang: 
registered^ firm have espped ^ assessment, ^50, A subsequent Income-tax Officer can- 

yj t. 1 * . revise the assessment 

made by his predecessor in the previous 
year merely because he disagreed with the 
predecessor s finding as to the amount of the 

- - — .. „„ assessable income. 146 I.C. 300=1933 R 

respect of the said part have failed for lack 350 (S.B.). See also 145 I C 145=1933 
of jurisdiction and fresh proceedings are S. 158; (1938) 2 M.L.T. 115—65 T A 
time barred. 58 C. 1204=35 C.W.N. 534 '=:I.L.R. 1938 B. 487 (P.C ) Wherp an 
= 1931 C. 686 (S.B.). Partners same in assessment of super-tax has been com- 
both firms—Remittance of profits by one pleted as if the assessee were a Hindu 
business to another—Firm escaping assess- undivided family and it is subsequently 
ment—No allocation of profits to individual held that the assessee is an indivi- 


assessment can be made" under S, 34 
and tax levied upon a partner of the 
firm in respect , of his share of such 
part, when proceeding under the said 
section against the firm itself in 


* 

partners—Assessment of individual partner 
is valid. 46 L.W. 901i=(1937) 2 M.L.J. 
928. It is not necessary that there should 


• j 1 V —to ckii lilUlVl- 

^ ^ original assessment was 

^ ^ return made under S. 23 

(4) and the assessee in answer to a notice 


..— ^ NX - - — ill aii^wcr 10 E notice 

be an allocation amongst the partners of the under Ss. 22 (4) and 34 files a return dis- 

profits to constitute receipt of profits, closing a lesser income than that taken in 
Receipt of the money by the partnerships original assessment, the Income-tax 

was a receipt on behalf of the partners. Officer can reopen the assessment and deter- 
There is nothing in the Income-tax Act nune the assessee’s income de novo 1931 
which says that a partnership or a firm is 1109=1932 A. 83. In such a case 

to be assessed first. Either the firm itself the Income-tax Officer cannot proceed on the 
is liable to be assessed or its individual footing that any portion of the income has 
partners.. 46 L.W. 901=(1937) 2 M.L.J. escaped assessment, but he can proceed on 
928 (F.B.). S. 34 is not limited to cases the ground that the sum had been assessed 
of non-disclosure by the assessee or dis- at “too low - a rate”. 1932 A. 83 The 
covery of new matter by the Income-tax Income-tax Officer has jurisdiction to im- 
authorities or inadvertence as distinguished pose a penalty in the matter of income-tax 
from erroneous deliberations on the part of m proceedings for assessment taken under 
the authorities. It can be applied to put fo/, Act. 53 A. 445=1931 A.L.J. 
right an assessment by which a deduction 336=1931 A. 421. 

has been improperly allowed on the ground Limitation.— “In any year”—Meaning of 
that the balance has "escaped assessment ** limitation for notice 

37 C.W.N. 430=1933 C. 777=60 C. 8 ^. ^ 34 . C. 132=38 C.W.N. 204= 

Service within one year of a proper notice 1934 C. 515. Notice under S. 22 served in 
" the assessee giving notice of the ii^en- proper time and assessment made—Assess- 

. .. , . .. .... fnent subsequently set aside by High Court 

accordance with High 


on 

tion on 


issesscc 4 - Y iiiciuc—Assess- 

L.mi wu the part of the Income-tax Officer mwt subsequently set aside by High Court 

to re-assess is a condition precedent to any —Fresh assessment m accordance with High 
valid re-assessment under S. 34. 54 M.L. Oourt order but more than one year after 

T 298 (FB.). Re-assessment proceed- the expiry of the tax year, not barred by 

ings should be validly started under S. 34 '™>tation. 61 LA. 10 noted infra. 
before a penalty is imposed by the Commis- Whatever may be the reason for which the 
'sioner under S. 28 and it is only in that Income-tax Officer should fail to assess any 
sense S 34 controls S. 28 . 54 M.L.J. income within the period prescribed by law, 

/f B ') Where no machinery existed he is not competent to assess it after the 

it Possible for the income-tax autho- expiration of that period of limitation. 8 

^?ti^s to assess the income during that year, L. 354=1927 L 248. The limitation of one 
the Lsessment made subsequently under the year applies only to the notice. If a notice 
is illegal 1931 L. 441. Reference calling upon the assessees to file a return 
on the question whether Hindu joint family of the additional income is given within the 
SaHhl-nme divided— Jurisdiction of Incorjie- time therein limited, the rest of the assess- 

5ee 1927 M.W.N. ment proceedings need not be completed 

within that time. 34_C.W.N, 1093. 


ax Officer to decide. 5ee 1927 M.W.N. 
49^ 1 The failure to produce books 

591 (r.xJ.). _ . , • authorities bv a 


f t required b7the authorities by a <dso LL.R. (1939) Mad. *393=1939 Mad 

notkeTnder S I 4 entails the same conse- 302=(1939) .1 M.L J. 371 (F.B.). Se 
notice unoer o. ^ ,s no provision m law for the recoverv of 

fTetUrn! the Income-tax Officer is taxes on "escaped income" for more V* 

g’(;.M.-377 
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one year. 1929 A. 919=1930 A.L.J. 26. 
See also 1933 S. 158 as to charging of super¬ 
tax against a firm, whose registration was 
cancelled by the Commissioner. Mortgage 
—Interest assessed annually on accrual basis 
—Realization of interest by execution sale 
by assessee subsequently discovered—Assess¬ 
ment of interest representing escaped income 
on sash basis—Legality—Change of system 
to get over limitation not justified. 183 
I.C. 83=1939 I.T.R. 522. 

"Escaped Assessment".— The expression 
"has escaped assessment" in S. 34 cannot be 
read as equivalent to "has not been assessed" 
nor can income which has already been duly 
returned (under S. 22) for assessment be 
said to have "escaped" assessment within the 
statutory meaning merely because the assess¬ 
ment on income so returned was not made 
(under S. 23) within the tax year. Income 
has not “escaped" assessment within the 
meaning of S. 34 if there are pending at the 
time proceedings for the assessment of tlie 
assessee’s income which have not yet termi¬ 
nated in a final assessment thereof. (58 C. 
909, Appr.) 61 I.A. 10=61 C. 285=1934 
P.C. 33=66 M.L.J. 121 (P.C.). also 
61 C. 132=38 C.W.N. 204=1934 C. 515. 

also 59 B. 626=37 Bom.L.R. 697=1935 
B. 410. Nazim Ali, /.—The word "assess¬ 
ment" in S. 34 is not confined to the definite 
act of assessment, but includes also the 
process of assessment. It cannot be con¬ 
strued in the narrow sense of being equiva¬ 
lent to "has not been assessed." 1940 I.T. 
R. 236=1940 Cal. 520. The words "has 
escaped assessment” in S. 34, is not equiva¬ 
lent to and is not restricted to "has not 
been assessed." Where an assessee 
makes a false return and evades liability to 
pay the tax he certainly escapes assessment, 
and if the falsehood and fraud perpetrated 
by him be detected within the lime limit 
prescribed by the section, he can be assessed 
under S. 34, on the correct income. 31 S. 
L.R. 452. S. 34 is applicable to cases in 
wiiicii either no assessment at all has been 
made upon the person \yho received the in¬ 
come, profits or gains liable to assessment, 
or where an assessment has been made in 
the course of the year, but some portion ot 
the income, profits or gains of such assessee, 
for some reason or otlier, has not been in¬ 
cluded in the order of assessment; sucli 
income is income which has "reaped assess- 
ment” in the year, and wnl.m die amb. 

of S. 34 of the Act. 14 R. 228_1W6 R 
219 (S.B.). The Income-tax Officer 

relvin? upon the accounts submitted by th 
assessee firm passed an order of assessment 
but the Commissioner of Inconie-tax estimat¬ 
ing the income for himself enhanced it with 
out issuing notice within the period of one 
year. Held, that the difference m the esti¬ 
mates of income of the 
and Commissioner was income that had 
escaped assessment within the meting o 

S 34 and the Commissioner was not entitled 


to enhance the income without notice to the 
assessee within the time mentioned in S 34 
38 P.L.R. 1107=1936 L. 897. The words 
"for any reason” placed before the expres- 
“escaped assessment" clearly indicate’ 


Sion 


that the Legislature intended to include all 
those cases which either resulted from mere 
inadvertence or from conscious misappre¬ 
hension of the proper situation. There is 
no justification for confining the meaning of 
the word “escape" to those cases only which 
have not come to the notice of the Income- 
tax Officer at all and excluding those cases 
where he has applied his mind, but on ac¬ 
count of an error of judgment has set any 
part of the income frefi from assessment. 
The idea conveyed by the words "for any 
reason" is so wide as to make it impossible 
not to include any case of non-assessment to 
whichever cause it may be due. 158 I.C. 
349=1935 L. 361. also 1940 Cal. 520= 
191 I.C. 118. It covers not only a case 
where the Income-tax Officer omitted to 
consider the question at all, but also a case 
where on consideration he came to the con¬ 
clusion, ex hypothesi an erroneous conclu¬ 
sion, that the property in question was not 
assessable. 49 M. 22=1926 M. 287=50 M. 
L.J. 263. (Per Full Bench, Dalip Sitigh, J. 
contra). The words "if for any reason the 
assessment is too low" in S. 34, are wide 
enough to cover a mistake of law, e.g,, 
where the sole surviving coparcener has been 
originally assessed as a member of a Hindu 
joint family according to a decision of the 
High Court, but subsequently the Privy 
Council held differently, that in such a case 
he can be assessed as an individual, such a 
mistake is covered by S. 34, and a fr^n 
assessment can be made under S. 34. I.^ 

R. (1939) Bom. 445=41 Bom.L.R. 65fc 

1939 Bom. 362. also 1940 Cal. 520; 

1938 Cal. 557 (S.B.): 1940 Cal. 520. The 
word "escape" has a wide meaning and the 
words "for any reason" in the beginning oi 

S. 34 appear to widen the interpretation and 

not to narrow the meaning of the word 
‘escape". Hence if an item of income 
is included in the return submitted by an 
assessee during a tax year 1^^* 
assessed by the Income-tax Officer * 
assessed in the first instance, the , 

is cancelled by any appellate or , 

authority, it escapes assessment within inc 
meaning of S. 34 and the assessee can w 
leg ally served with a notice within ^ 

of the end of that year. 

I.C. 415=1933 L. 284, Overr.) 16 L. w/ 
= 158 I.C. 718=1935 L. 742 The 

income, profits or gains which the 

tax Officer is authorised and bound to 

under S. 34 is the income, profits or 

chargeable to income-tax that P 

assessment in the particular . access- 

open to him to ascertain the whole assess^ 

able income of the assessee ^nd the 
to ascertain whetlier some 9 

income had or had escaped ass • 

R. 28=132 I.C. 559=1931 R. 333, W ? 
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proceeding under that section, the Income- 
tax Officer and after him the Assistant 
Commissioner are only dealing with the 
extra income which has not been assessed 
to income-tax. No jurisdiction is given to 
either of these officers to make a new assess¬ 
ment for the purpose of taxing the whole of 
that assessment. It is therefore not open to 
the Assistant Commissioner on appeal to grant 
any relief other than setting aside the extra 
assessment by the Income-tax Officer. 1931 
A.L.J. 878. When an assessment has 
already been made in respect of the previous 
. accounting year under S. 34, the question 
whether all income which had accrued and 
had escaped assessment had been assessed to 
tax or not depends upon the investigation of 
facts of the case. 1931 C. 761 (S.B.) Per 
Rankin, C.J .—It may be that income cannot 
be said to have escaped assessment except 
in the case where an assessment has been 
made which does not include the income. 
At all events income has not escaped assess¬ 
ment if there are pending at the time pro¬ 
ceedings for the assessment of the assessee’s 
income which have not yet terminated in a 
final assessment thereof. 35 C.W.N. 310= 
58 C. 909=1931 C. 545 (S.B.). (Original 
proceeding against the assessee kept alive on 
account of a subsequent transfer of proceed¬ 
ing to a special officer being declared in¬ 
valid). Where income has been assessed in 
the hands of an assessee to whom it was sub¬ 
sequently found not to belong, the income 
must be said to have escaped assessment 
within the meaning of S. 34. 8 L. 354= 
1927 L. 248. When the Income-tax Officer 
takes action under S. 34 of the Indian In¬ 
come-tax Act for the purpose of raising the 
rate of tax on the ground that the rate 
originally fixed was too low, he is not bound 
to reopen the whole assessment and re- 
assess the income, that is to determine afresh 
the correct taxable income of Ae assessee, 
and enquiry need not go beyond the facts on 

which the raising of the 
M 126=58 M.L.J. 23 (F.B.). Where a 

^editor had, prior to the year of assess¬ 
ment received a sum of money from a 
debtor and he transferred the sum to inte¬ 
rest Lcount in the assessment year, and 
rest account taxed before nor was it 

such sum w that it must be 

treated as ;®^,eiyed in the assess- 

treated as mterest «ce.v 

ment year audits assessm ^ 5 g ^ 

J iccptsMENT—B urden of proof. 

Escaped 

income-tax a“*ont t V 

Upon facts, that i effect of so 

had escaped assessm . y/hich. 

holding would be that^m ejej^ ^ 

proceedings are J appeal on facts, 

assessee would j^^^^e-tax. authorities 

Under S. a-j themselves in law, and 


assessment, the High Court will not inter- 
fere or disturb the finding of fact at which 

219 fS B fcl 228=1936 R. 

to an assessee under S. 34 to show^ in anv 

u income, profits or gains 

in ^reth° air liave not 

^ escaped and for 

Drofits“"ir^ 

Lsessmplt If’"* have necessarily escapeed 
assessment, because they have not been 

assessed under the right head. But if iUs 
ffff. *hat income has escaped assess¬ 
asfLfed at'mrfi- been 

81 S 93 O C 627'^(RB.1f'^- 

Notice.— The Income-tax Officer can is- 

sessmrm‘r ^fter an as- 

thl ^sistam ^PP®^' before 

A notice under the section can be issued 

To admissible evidence L 

fore the issue of such notice that such and 
such income and such sources have 

slfrl ‘hat is neces! 

must have reason to believe that in- 

come has escaped assessment. 1942 I. T. 
K. /y 1 here is no standard form of notice 
prescribed in S. 34 and all that the section 
requires is that a notice containing all or 
any of the requirements which may be in¬ 
cluded in a notice under S. 22 (2) shall be 

where the so-called notice was 

if 1 ° u “ 1®“®® hy tbe Office but it 
contained all the details provided for in a 

notice, the notice must be treated as suffici- 
ent and regular in form. 61 C 132“'^R C 

tax Officer who is to decide whether income 
chargeable to tax has escaped assessment; 
he is the person charged with the duty of 
taking action under S. 34 where such action 
ought to be taken. Apart from the asses¬ 
see no person other than the Income-tax 
Officer can by reason of S. 54 of the Act 
have any knowledge of the first assessment 
and upon what data it was based, and none 
else is in a position to decide whether in¬ 
come has escaped assessment or not. In 
deciding^ whether income has escaped assess- 
ment the Income-tax Officer must not act 
ori suspicion or conjecture; he must decide 
the questions upon a fair and reasonable 
consideration of such information and ma¬ 
terials as were available to him. He need 

... • enquiry, but he should 

indicate to the assessee the nature of the 
alleged escapement so as to enable him to 
identify it and explain it if he can. In 
other words he should give the assessee an 
opportunity of being heard before he decides 
against him that income has escaped assess¬ 
ment and proceeds to upset the settled as¬ 
sessment. If the Income-tax Qffic^r is 
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(S. 35 


35 (i) ’[The Commissioner or ^[Appellate Assistant Commissioner] may 

Rectification of mistake. "[within four years] from the date of any 

order passed by him in appeal or, in the case of the 
Commissioner, in revision under section ^[ 33 A] and] the Income-tax Officer may 
at any time ^[within four years] from the date of any ^[assessment order ®[or refund 
order] passed by him] on his own motion rectify any mistake apparent from the 
record [of the appeal, revision ^[assessment or refund] as the case may be], and 
shall within the like period rectify any such mistake which has been ^[brought to 
his notice by an ass:ssee] ; 

Provided that no such rectification shall be made, having the effect of 
enhancing an assessment ^^[or reducing a refund] unless ^[the Commissioner, the 


LEG. REF. 

u, * Inserted by S. 6 of Act III of 1928. 

* Substituted for “Assistant Commissioner” 
By S. 42 of Act VII of 1939. 

* Substituted for “ within one year,” by ibid. 

* Substituted by Act XXIII of 1941. 

“ Substituted for “ demand made upon an 
assessee,” by Act VII of 1939. 

* Inserted by S. 3 of Act XU of 1940. , 

’ Substituted for “ of the assessment” by S. 6 
of Act III of 1928. 

•Substituted for “or assessment” by S. 3 of 
Act XII of 1940. 

•Substituted for “brought to his notice by 
the assessee ” by S. 42 of Act VII of 1939. 

Inserted by S. 3 of Act XII of 1940. 

NOTES. 

satisfied with the assessee's explanation 
there is an end of the matter. On the other 
hand, if after a fair consideration of all the 
information and materials before him, in¬ 
cluding the explanation the assessee has 
given, or the failure of assessee to give any 
explanation of the alleged escapement, the 
Income-tax Officer acting as a responsible 
man comes to tlie conclusion that income 
has escaped assessment he may say so, and 
once he has so decided he may proceed under 
S. 34. Coming to a decision after giving 
an opportunity to the assessee of his being 
heard is a condition prececent to taking ac¬ 
tion under S. 34. The Income-tax Officer 
cannot proceed to act under S. 34 by merely 
stating that he has 'reason to believe* that 
income has escaped assessment. 177 I. C. 
255=1938 Cal. 557 (S.B.). Where the 

assessee company has succeeded to the busi¬ 
ness in issue after notice duly served under 
S. 34 upon the predecessor, the former is 
liable to be assessed without fresh notice 
being served upon it under the section. The 
Income-tax Act does not contemplate any 
fresh notice to be served upon the succes¬ 
sor, inasmuch as the proceedings once 
started against the predecessor continue 
against the successor, even if the PJ‘etle«s- 
sor has ceased to exist. 18 Lab. 32S.—1937 
Lah. 830. When a notice under S. 34 has 
been served on a person and he has made a 
return in response thereto and then died, the 
proceedings can be continued by the issue 
of notices under Ss. 22 (4) and 23 (2) to 
the successor of such person. It is not neces¬ 
sary that the proceedings against Ih^ 
ccssor should be started de novo. 57 M. 


357=1934 M. 63=66 M.L.J. 17 (F.B.). 
When income has escaped assessment, an 
assessment can be made under S. 34 on the 
successor of the person who, if no succes¬ 
sion had taken place, would have been liable. 
Such an assessment is not invalidated by the 
fact that the succession took place after the 
close of the year in which he escaped assess¬ 
ment. Sec 57 Mad. 357=66 M.L.J. 17; 
1936 Lah. 750. The issue of a fresh twiice 
under S. 34 does not do away with the pre¬ 
vious assessment under S. 23 (4). 1931 A. 
L.J. 1109=1932 A. 83. S. 34 itself men¬ 
tions that notice under S. 34 may contain all 
or any of the requirements which may be 
included in notice under S. 22 (2). So 
when a notice under S. 34 is issued another 
notice under S. 22 (2) is not necessary. 
1936 L. 750. 

Re-assessment—When can be made.— 
Income in respect of which a final and con¬ 
clusive assessment has been made cannot be 
subjected to re-assessment except when the 
assessment has been fixed at too low a rate 
either under S. 34, or under any other sec¬ 
tion of the Income-tax Act. 14 R. 32fc 
1936 R. 219 (S.B.). But see also 146 I.C. 
300=1933 Rang. 350; 1933 Sind 158. 

Secs. 34 and 23 ( 4 ). —When once a 
final assessment is arrived at, it cannot be 
rc-opencd except in the circumstances de¬ 
tailed in S. 34 and S. 35 of the Act and 
within the time limited by those sections. 
This evidently implies that even the "best 
judgment” assessment can be re-opened un¬ 
der S. 34. 1938 Lah, 867. See also 1938 

P. C. 175=65 LA. 236. 

Secs. 34 and 35.—An assessment cannot be 
said to become final and conclusive until the 
time limited for altering the asses^cnt 
under S. 34 or 35 of the Act has expired; 
and until such time an assessment 
corrected in a proper case. I.L.R. (1939) 
Bom. 445=41 Bom.L.R. 652=1939 Bom. 
362. Ss. 34 and 35 are not mutually exclu¬ 
sive; and the fact that a mistake might be 
remedied luider S. 35 is no reason why the 
assessment should not be altered under S. 
34, if the case falls within that section. L 
L.R, (1939) Bom. 445=41 Bom.L.R. 65Z 
= 1939 Bom. 362. 

Sec. 35.—Rectification of a mistake 
which has the effect of enhancing the «scss- 
ment cannot be made after the expiry oi 
one year from the date of the demand made 
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'[Appellate Assistant Commissioner] or the Income-tav 

may be], has given notice to the assessee of his intention so tn Hn 

him a reasonable opportunity of being heard : allowed 

^[Provided further that no such rectification shall be made of . 7 

in any order passed more than one year before the r mistake 

Income-tax (Amendment) Act, 1939.] '^^ent of the Indian 

(2) The provisions of sub-section (1) anniv i-i 

rectification of mistakes by the Appellate Tribunal.]^ manner to the 

*[ (3) Where any such rectification has the effect of .u 

."“'see O'""' “y "fMd which may be ,o“S 

men., ‘(oKcL^ra ‘Kf -hc 

notice of demand m the prescribed form specifying- the sum nav assessee a 

notice of demand shall be deemed to be issued under section orf u’ 

of this Act shall apply accordingly. ^ 9 ’ provisions 

36. In the determination of the amount of tax nr nf o j 

X„ .. . a„d"b“c 

eaceedinl ,i,y pies ah.ll b ” ” aS a“"„LT‘' “ “ 

37. The Income-tax Officer, .[Appellate Assistant clmiSoTe'[“[“com 

Power to take evidence on of Chamer Lve th^. P“*'' 

oath, etc. ^ i. j • /-I ^ { nave tne same powers as 

vested in a Court under the Code nf j 

1908, when trying a suit in respect of the following matters namelv 

afflrmaSlf »" oath or 

(b) compelling the production of documents ; and 

(c) issuing commissions for the examination of witnesne, 

ceeding before an Income-tax Officer “[Appellate Assistant Porr, •’ f"/ P*^°' 

missioner or Appellate Tribunal] under this Chapter shall be deeme*d?n 
proceeding” within the meaning of sections 193 and 228 -fanTf ^ 
section 196] of the Indian Penal Code. ‘he purposes of 

Power to call for informa- 38. The Income-tax Offirpr a • ^ ^ 

tion. missioner may, for the purposS of thL ict' 

ft TJ« y-l w •« P 


of the 


may, lor me purposes of this Act — — 

(1) require any firm, or Hindu undivided family to furnish hJrra ’ -bu 
members of the firm, or of the manager or adult male memh,. 

as the case may be, and of their addresses ; ™^"’hers of the family, 

(2) require any person whom he has reason to believe tr. * 

-^---- ^ 10 De a trustee, guar 


LEG. REF. 

1 Substituted for Assistant Commissioner by 

S. 42 of Act VII of 1939 - 

* Added by S. 42 ibid, 

® Inserted by S. 89, ibid. 

* The original sub-Ss. (2) and (3) were re¬ 
numbered, ibid. 

® Inserted by S. 3 of Act XII of 1940. 

® Substituted for “ Assistant Commissioner 

by S. 43 of Act VII of 1939 - ^ ^ 

’ Substituted for the words and Com¬ 
missioner by ibid. , ^ • „ 

« Substituted for the words or Commissioner 

by ibid. r 

» Inserted by S. 6 of Act XXII of 1930. 

NOTES. 

by the assessee. 8 L. 357. The fact t at 
the assessee had moved the. Commissioner 
under S. 33 during that period would not 
make any difference. 8 L. 357—1927 L. 


to'avcfd'’reavV:‘sessm°ent‘'"^ 

Ap^Hcatmn 

under S. 33 is one °'"subjec°t"to*r 
On'’°th-'^ S. 35. 8 L. Wl927 L ^°8"* 
?.C. 145.'' ‘533 S. 158^145 

Sec. 37,—Section being a nenal c«/.+* 
must be construed strictly^ 31 ^ r 
956=1927 C. 724. mere a ner’.n!^* 
^nvicted and sentenced under 196 
Code, for an offence committed dwineThl 
proceeding pursuant to a notice under S 2 ? 
(2) of the Act, held, that S 37 dM ‘ 
template the offence and that the ‘ 'c"' 
should be quashed. 31 C.W.N. 
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dian, or agent, to furnish him with a return of the names of the persons for or of 
whom he is trustee, guardian, or agent, and of their addresses ; 

(3)requirc any assessee to urnish a statement of the names and addresses 
of all persons to whom he has paid in any year rent, interest, commission, royalty 
or brokerage, or any annuity not being an annuity taxable under the head ‘ Salaries,' 
amounting to more than four hundred rupees, together with particulars of all such 
payments made.] 

39. The Income-tax OfTiccr or Assistant Commissioner, or any person autho¬ 
rised in writing in this behalf by the Income-tax Officer 
Power to inspect the register qj- Assistant Commissioner, may inspect and, if neces- 
of members of any company, copies, or Cause Copies to be taken, of any 

register of the members, debenture-holders or mortgagees of any company or of 
any entry in such register. 


CHAPTER V. 

Liability in Special Cases. 

2[4o, (i ) Where the guardian or trustee of any person being a minor, lunatic 

or idiot (all of which persons are hereinafter in this 
Guardians, trustees and sub-scction included in the term “ beneficiary ” is 

entitled to receive on behalf of such beneficiary, or is in 
receipt on behalf of such beneficiary of, any income, profits or gains chargeable 
under this Act, the tax shall be levied upon and recoverable from such guardian, 
or trustee, as the case may be, in like manner and to the same amount as it would 


LEG. REF. 

* Substituted by S. 44 of Act VII of 1939* 

* S. 40 substituted by Act XXIII of 1941. 

NOTES. 

Sec. 40. —S. 40 is not a charging sec¬ 
tion. It is only a machinery section en¬ 
abling the Income-tax Officer to assess the 
trustees or guardians as representing their 
beneficiaries or wards if they so choose. 
But it is not obligatory for tlie officer so to 
do and the section cannot be invoked to pre¬ 
vent him from assessing on other basis. 55 
M. 891=1932 M. 378=62 M.L.J. 600 (F. 
B.). Section 40 was enacted to provide for 
certain special cases without its affecting in 
any way the liability to be taxed under the 
charging sections. It is merely a machinery 
section and not a charging section and mak¬ 
ing the trustees liable for beneficiaries in 
certain cases, where the beneficiaries are 
difficult or impossible to get at and where 
the trustee acts as a conduit-pipe for the 
conveyance of the income to the beneficia¬ 
ries. It docs not affect the charging Ss. 3 
and *10 of the Act under which the trustees 
as an association of individuals, carrj'ing on 
a business' are liable to be assessed in res¬ 
pect of the gains of the business carried on 
by them. In fact it is clear that this is the 
only way that the profits and gams of the 
business carried on by the trustees can be 
taxed S 40 is not therefore applicable 
o trustees who are liable under the general 
nrovisions of the Act to be assessed. 1930 
f 929 Even apart from S. 40. there may 
he' other cases in which the yustecs m re¬ 
ceipt of trust income may be chargeable with 


♦ 

tax on such income. By Act IV of 1913, 
for settling certain properties belonging to 
Sir Currinibhoy Ebrahim, Baronet, appel¬ 
lants were incorporated as trustees for exe¬ 
cuting the trusts. By S. 6 the corporation 
was to pay out of the income from the pro¬ 
perties all rates and taxes and sundry other 
outgoings. By S. 7 the corporation was 
required to form two funds, called the Sink¬ 
ing Fund and the Repair Fund, and to ca^ 
annually thereto respectively, out of the 
income of the properties, certain sums cal¬ 
culated on percentages of capital sums there 
specified. By S. 8 , the residue of the im- 
come was to be paid to the Baronet for the 
time being, if of full age, for his own abso¬ 
lute use and benefit. Held, iliot, so lar 
as concerns the money which the appellants 
employ in maintaining the Sinking runa 
and the Repair Fund and in 
goings, they are not exempt 
to pay tax. [IVilluiin v. 

A.C. 65. Ref.] Held, also, cvw 
\vith reference to the balance of the tm 
income paid over to the Baronet, it 
'receivable’ or 'owned* by -117 

so rightly assessed. 61 

M.L.J. 643 (P.C.). SeeaHo33Bom. 

Secs. 40 and 41: If exhausts 
TRUSTEES. —Per Joi Lai and 
40 and 41 do not exhaust the category « 
description of trustees or other p 

pectivel^y who may be m J do not 

as such or on behalf of omers^ . ^ 

limit the operation of S. 3 ), - 

others. 16 L. 829=1935 L. 570 (F.B.l.,, 
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be leviable upon and recoverable from any such beneficiary if of full age or sound 

mind and in direct receipt of such income, profits or gains, and all the provisions of 
this Act shall apply accordingly. 

(2) Where the trustee or agent of any person not resident in British India 
and not being a minor, lunatic or idiot (such person being hereinafter in this sub¬ 
section referred to as a beneficiary) is entitled to receive on behalf of such beneficiary 
or IS in receipt on behalf of such beneficiary of, any income, profits or gains 
chargeable under this Act, the tax, if not levied on the beneficiary direct, may be 
levied upon and recovered from silch trustee or agent, as the case may be, in like 
manner and to the same amount as it would be leviable upon and recoverable from 
the beneficiary if in direct receipt of such income, profits or eains and all thp 
provisions of this Act shall apply accordingly.] ’ 


41. i[(i) ] In the case of income, profits or gains chargeable under this 

Court of Wards, etc. • • * *^ * Courts of 

, Wards, the Admimstrators-General, the Official Trustees 

or 3 [* *] any receiver or manager (including any person whatever his designa¬ 

tion who in fact manages property on behalf of another) appointed by or under 
any order of a Com t, ^ [or any trustee or trustees '[appointed under a trust declared 

testamentary or otherwise] 

(including the trustee or trustees under any Wakf deed which is valid under the 
Mussalman Wakf Validating Act, 1913), are entitled to receive on behalf of 
any person], the tax shall be levied upon and recoverable from such Court of 
Wards, Administrator-General, Official Trustee, receiver or manager ^[or trustee 
or trustees], in the like manner and to the same amount as it would be leviable 
upon and recoverable from ®[the person on whose behalf such income, profits or 
gains are receivable], and all the provisions of this Act shall apply accordingly : 

^[Provided that where any such income, profits or gains or any part thereof 
not specifically receivable on behalf of any one person, or where the individual 


are 


LEG. REF. 

1 Original S. 4.1 was re-numbered sub-S. (i) 

by S. 46 of Act VII of I ^ ^ 

2 Words “ are received by were omitted by 

ibid. 

3 Word “ by ” omitted by ibtd. 

^ Inserted bv ibid. 

^ Substituted by Act XXIII of 1941. 

« Substituted for the words “ any person on 
whose behalf such income, profits or gains are 
received,” by S. 4^ of Act VII of 1939 - 
’ Added by ibid. 

NOTES. 

Sec 41: Applicability—'Manager ap- 
POINTED BY Court”.— If instituted a suit 
against R for a declaration that he was en¬ 
titled jointly with R to certain properties 
and also for partition. A consent decree 
was passed, the terms of settlement provid¬ 
ing that both K and R were each entitled to 
equal shares in the properties A partition 
of the properties was ordered to be effected 

and Commissioners who were 
that tyurnose were directed to take accounts 
of thfioint estate and divide the pr^erties 
equally between both of them. Official Re 

SJs Tnd w^afinveste^'^X the. power of 

income o^^e^^ertie^e^^y 

tlTho"wfver subsequently discharged by a 

:onsent order which jointly gave liberty to 


Dotn K and to realize the rent of proper- 
ties on joint receipts and to meet the*^nec«- 
sary expenses. The documents of title 
were kept m joint custody and both were 

come to their hands and divide the same 

under the above arrangement divided the 
receipts between ffiemselves in equal shares 
The Income-tax Officer assessed K in res- 
pect of his share m the property presumably 
including half annual value of the property 

m the assessable income of K under the 

head property K objected to the assess- 
ment invoking the provisions ofS. 41. Held 
that S. 41 did not apply because in the cir- 
cumstances K and R were never appointed 
managers or receivers of the property by or 
under any order of the Court within the 
meaning of S. 41 and the Income-tax Offi¬ 
cer did not therefore act illegally in assess- 

share in the property. 
1939 I.T.R. 394—I.L.R. (1939) 2 Cal 
300=40 C. W. N. 1009=1939 P C 163- 
(1939) 2 M.L.J. 893 (P.C.). To bringl 
person within S. 41 it is not enough that 
he should be appointed to "manage” the pro 
perty, he must manage it "on behalf of an- 
other”. I.L.R. (1937) 2 Cal. SSR-figw 
Cal. 583. “Agenf’-Meaning of 67 ^ 
I.A. 394= (1940) 2 M.L.J. 851 (P C V 
1939 All. 593; 1938 All. 310. 
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shares of the persons on whose behalf they are receivable are indeterminate or un¬ 
known, the tax shall be levied and recoverable at the maximum rate ; 

Provided further that when part only of the income, profits and gains of a 
trust *5 chargeable under this Act, that proportion only of the income, profits and 
gains receivable by a beneficiary from the trust which the part so chargeable bears 
to the whole income, profits and gains of the trust shall be deemed to have been 
derived from that part.] 

T (2) Nothing contained in sub-section |i) shall prevent either the direct 
assessment of the person on whose behalf income, profits or gains therein referred 
to arc receivable, or the recovery from such person of the tax payable in respect 
of such income, profits or gains.] 


42. (i) TAll income, profits or gains accruing or arising], whether directly 

^ . 01' indirectly, through or from any business connection 

on rtsi ents. British India, or through or from any property 

in British India, or through or from any asset or source of income in British India, 


LEG. REF. 

^ Added by S. 46 of Act VII of 1939.. 

* Substitutr'd for the oricinal words by S. 47, 
ihid. 

* Substituted for “ or property in British 
India ” by ibid. 

NOTES. 

Sec. 42 .—The definition of the word 
‘business’ in S. 2 (4) is not exhaustive and 
does not restrict the meaning of ‘business 
connection' in S. 42 to such definition. All 
that is necessary is that there should he a 
business in British India and a connection 
between a non-resident person or company 
and that 'business' and that non-resident 
person or company has earned an income 
through such connection. 57 B. 51^=35 
Bom.L.R. 896=1933 B. 427. See also 1937 
Rang.L.R. 172; 1937 Rang.L.R. 174= 
1937 Rang. 258 (S.B.). (B\isiness con¬ 
nection, meaning of). 'Property' in S. 42 
means something tangible and not a mere 
chose in action. A person who has ad¬ 
vanced a loan is entitled to a mere debt 
and that is not property. 57 B. 651=35 
Bom.L.R. 914. In the case of a non¬ 
resident, income which neither accrues nor 
arises nor is received within British India 
may be liable to tax under the combined 
operation of Ss. 3, 4 and 42. Profits made 
by an Insurance Company outside British 
India on premiums of participating policies 
collected and sent by its branches in India 
by investment outside India are profits or 
gains which are liable to tax in India. 57 
B. 519=35 Bom.L.R. 896=1933 B. 427. 

Income of non-resident company, wlicn lia¬ 
ble for income-tax. 3 R. 614. S. 42 (3) 
refers only to a person who sells goods pur¬ 
chased by’ him from any place outside Bri¬ 
tish India, and not to one who sells tfie pro¬ 
duce of his own lands situate outside Bri¬ 
tish India. The clause deals only with 
"profits” and "gains” and not witli mcomc 
generally. 171 I.C. 1=46 L.W. 247=1937 
Mad. 745=(1937) 2 M.L.J. 310 (S.B.). 

Secs. 42 and 43.— When two companies 
are closely associated, that is, there is a 
business connexion and the two arc work¬ 


ing in concert as though under one con¬ 
trol, and where one company lends money 
to another on interest, the lender company 
can be said to be receiving profits or gains 
taxable under S. 42 (1) and S. 43. 63 
I.A. 408=41 C.W.N. 33=1936 P.C. 269 
(P.C.). Business connection, what is. See 

1939 A.L.J. 631=1939 All. 593=1.L.R. 
(1939) All. 832; 67 I.A. 394=1.L.R. (1941) 
Mad. 89= (1940) 2 M.L.J. 851=43 Bom. 
L.R. 132 (P.C.). “Business connection," 
in Ss. 42 and 43 denotes some ele¬ 
ment of continuity in the relationship 
between the person in India who makes 
the profits and the non-resident who 
makes the profits and the non-resident who 
receives them. A single transaction would 
not fall within the expression. In every 
case one has to look at the particular facts 
of the case to see whether it falls within 
the section. S. 43 is really only machinery 
for giving effect to S. 42, and the mere ap¬ 
pointment of an agent under S. 43 would 
be of no consequence unless tax can be levied 
under S. 42. 41 Bom.L.R. 379=1939 Bom. 
257. Whether there is business connection 
under S. 42 depends upon the particular 
facts of each case. It is not necessary for 
the purpose of forming a business connec¬ 
tion in British India that contracts between 
the statutory agent and the non-resident 
should be entered into in British India or 
that the profits should accrue to the non¬ 
resident in British India. 1939 I.T.R. L 
S. 42 provides the method of charging a 
non-resident and lays down that his profits 
and gains shall be chargeable to income-tax 
in the name of the agent and that such agent 
shall be deemed to be, for all the purposes 
of this Act, the assessee in fcspect of suen 
income-tax. According to S. 42 (1) « is 

the agent alone and not his non-resiocn 
principal, that shall for the purposes 01 t 
Act, be treated as the assessee (**£*'^*/ 2 \ 
person to whom a notice under p* ^ jJ. * 
shall issue and bv whom the tax is ’ 

The word 'shall' in S. 42 (1) shows Aat 

the provisions of that section are / 

and the department is precluded from is^' 
ing notices to the principal and from 
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British India in 

India and [where the person entitled to the income, profits or gains is not resident 

nam f E chargeable to income-tax either in his namHr'n the 

name of his agent, and m the latter case] such agent shall be deemed to be for all 
the purposes of this Act, the assessee in respect of such income-tax. ’ 

\Trovided that where the person entitled to the income, nrofits or o-ainK 
IS not resident m British India, the income-tax so chargeable may be recovered bv 
deduction under any of the provisions of section i8 and that] any arrears of tax 
may be recovered also in accordance with the provisions of this Act from any assets 

Indir-"°"’'^“^ within British 

^[Provided further that any such agent, or any person who apprehends that 

he may be assessed as such an agent, may retain out of any money payable by him 

to such non-resident person a sum equal to his estimated liability under this sub- 

section, and in the event of any disagreement between the non-resident person 

and such agent or person as to the amount to be so retained, such agent or person 

may secure from the ncome-tax Officer a certificate stating the amount to be so 

Tpending final settlement of the liability, and the certificate so obtained 
snaJl be his warrant for retaining that amount : 

Provided further that the amount recoverable from such agent or person 
at the time of final settlement shall not exceed the amount specified in such certi 
ficate except to the extent to which such apnt or person may at such time have 
in his hands additional assets of such non-resident person.] 


LEG. REF. 

^ Substituted for the original words, by S. 47 
Act VII of 1939 . 

* Substituted for ** Provided that,” by ibid. 

• Added by ibid. 

NOTES. 

ing the principal as the assessee except to 
the limited extent of recovering any arrears 
of tax. The proviso to S. 42 does not 
militate against the above view, but it only 
contemplates the possibility of the assessee. 
(i.e.) the agent not being able to pay the 
tax and provides the necessary method of 
recovery. The word 'agent' for the pur¬ 
poses of S. 42 has a wider scope than it has 
in ordinary use. I.L.R. (1938) All. 432= 
1938 A.L.J. 3411=1938 All. 310. Foreign 
company lending money to resident com¬ 
pany_Intimate business connection between 

the two companies—Interest forwarded to 
foreign company—Resident company liable 
to income-tax on the footing of agency. 

Se,e 30 Bom.L.R. ^ 

also 113 I.C. 602; 1939 AIL 593 Profits 

accruing in British India, b“t ^™ed abroad 
is assessable. See 59 C. 1226—36 C.W.N. 
563=1932 C. 626, cited under S 4, supra. 
The mere fact that a person residing outside 
British India with accumulated wealth 
rliooses to invest part of it m a loan to a 
person in British India does not constitute 
r^us^ness. And the fact that the borrower 
thooses to use the money which he has bor- 
'owed for the purposes of his own business 
ioes not constitute any business connection 
io far as relates to the lender Jhe re a- 

ionship between the parties is that of debtor 
ind creditor and nothing else and that is not 

C.C.M.-378 


such a business connection as is referred to 
m b 42. Hence, the latter cannot be ao- 
pointed as the agent of the former und^er 
b. 43 for assessment. 57 B 65lc=:35 R/sn. 
L.R. 914=1933 B. 422. A prindpal can 
be assessed under S. 42 without the neces- 

sity -P°-;n8^an agent ,er the ^Ir 

QOA— 10 ^^ -D Bom.L.R. 

under i 42 in respect of"a bS i^whlch 

fakes place in British India, is not entitled 
m computing the profits and gains of such 
usiness, to make a deduction representing 
the proportion of profits earned by maTu? 

-1932^ 59 C. 1226 

1932 C. 626=36 C.W.N 563 Ttt* 

assessee company was formed for acquirinc- 

company and earring on 
in a particular area, the American cora- 

fure ThT'r 

tures. The American company owned all 
the shares of the assessee company and had 

Hhi The que'^tion was 

if the local company can be deemed to be 
the agent of the American company so as to 
be assessed m respect of the profits made 
by the American company on the sales of 

company 

Held, that the necessary business connectiL 
having been established, the profits and gains 
in question accrued or arose to the foS^ 

company directly or indirectly through 

from a business connection in British Ind^ 
and the assessee company was chargeab e 
for the same. 35 C.W.N 349 i--io?i 4 
4^58 I. A. 42=60 If 

The question as to what is the resikeVgf 
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(2) Where a person not resident ^[or not ordinarily resident] in British 
India, ^[* * ♦ *] carries on business with a person resident in British 

India’ and it appears to the Income-tax Officer, 3 [* * ♦ *] that owing 

to the close connection ^[between such persons the course of business is so arranged 
that the business done by the resident person with the person not resident or 
not ordinarily resident] produces to the resident either no profits or less than the 
ordinary profits which might be expected to arise in that business, the profits derived 
therefrom or which may reasonably be deemed to have been derived therefrom, 
shall be chargeable to income-tax in the name of the resident person who shall be 
deemed to be, for all the purposes of this Act, the assessee in respect of such income- 

®[ (p;) In the case of a business of which all the operations are not carried 
out in British India, the profits and gains of the business deemed under this section 
to accrue or arise in British India shall be only such profits and gains as are reasonably 
attributable to that part of the operations carried out in British India.] 

43. Any person employed by or on behalf of a person residing out of British 

India, or having any business connection with such 
Agent to include persons person, or through whom such person is in the receipt 
created as such. income, profits or gains upon whdm the 

Income-tax Officer has caused a notice to be served of his intention of tearing him 
as the agent of the non-resident person shall, for all the purposes of this Act, be 

deemed to be such agent : 


LEG. REF. 

^ Inserted by Act VTI of 

* Certain words omitted bv ihid. 

* The words or the Assistant Commissioner, 

as the case may be ” omitted by ibid. 

* Substituted for rigin“ words by tbid. 

® Substituted y S. b47, ibid. 

NOTES. 

a joint family cannot depend upon the nature 
of income it gets. It cannot be that the 
test of residence should be one thing it it 
is a trading family, and the test of residence 
some other thing if it gets income from 
securities, property or other sources. n 
the case of a Hindu joint family, the family 
should be said to reside in all those places 
where members of the family live and may 
like a company or firm have more than orie 
place of residence. Therefore, the test m 
1927 M. 732 cannot apply to what are gene¬ 
rally described in decisions as 
partnerships, i.c., partnerships which are the 
creatures of Hina., Law and not of a.e law 
of contracts. 55 M. 301-63 M.L.J. 22 

^^Sec'^S.—The word "aRent” in S 43 is 
not to be used in the same sense as the same 

ri’the-tefmS of S. dL^ut by that sec¬ 
tion artificially into 

restricted to aRcnts .n actu^ 

f ’. 57 « 1M8- AirJlfc 

1938 A.L.T. 341; .S8 M.L.J. L 

C. 54 (P.C.). Held, hy the majority ^ 

section merely defines who may be '"d 
as an ?gent and the agent under the section 

must be in receipt of income. 49 L. 

26 C.W.N. 745. The notice is by b. 4.5 


made part of the series of facts which 
results in the resident being deemed agent 
by force of the section. The extent of his 
responsibility if to be agent is another 
matter. If bv notice given in due course 
under S. 22 (2) the year or years be speci¬ 
fied, he has no grievance in point of proce¬ 
dure. and he can make his case upon the 
merits. Thus the assessment made on an 
assessee as agent under S. 43 is not render¬ 
ed illegal bv the fact that the -hotice which 
the Tncomc-tax Officer served on the 

assessee under the Proviso to S. 43 did not 
mention any particular year for which the 

Income-tax Officer Proposed to treat assesse 

as an agent. 65 I. A. 12=T.L R. 0938 Lab 
129=42 C.W.N. 417=1938 P.C. ^=09^' 

1 M.L.T. 123 (P-C.). Wliere anjndian 

company distributes its Indian 

shareholders outside British of 

panv cannot be deemed to be the ag 

the ■ foreign shareholders and assessed as 

such to super-tax in J 

721. The words “' 1 e>l>''ng his liability 

be assessed” under S. .30 ('Lew who 
enough to cover a case of an assess ^ 
denies his liability to be declared as sm 

agent under S. 43. Therefore an appeal 

against the order of an a 

declaring any person to /n 

foreigner is not barred under S M t W ■ 
140 I.C. 490=19.32 N. ' 52 , The worn 

‘through’ in S. 43 (r) 35 Bom. 

as meaning ‘from’. 57 Bom. 651 

L.R. 914=1933 Bom. 422. 

Secs. 43 and 22: Noticf sei^ o 

ASSESSEE AS AGENT OF dETER* 

TION OF AOENCT— When mu.t e 

MINFJ).— It IS open to the '"Postpone any 
under the Income-tax Act P . agency' 
final determination of the QU'®' ,^e.'sment 
until the time comes to make an asse. 
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b>.sine.!Srug1,'1,‘l;"ke!“r Sr'Mal; carried „„ in the ordinary courre of 
doer no. in r^pec. 

on'SA wSi o™‘i?,h‘’ “? ” "“"•'■'“‘‘cPl bmtcr who is carrying 

»[ 44 - Where any business, profession or vocation carried on by a firm or 

Liaiblity in case of a di.s- discontinued, or where 

continued firm or association. association of persons is dissolved, every person who 

a partner of such firm or a m'^mbS of suchTss^ ian^n SalM^rer^t 

ment under Chapter IV and for the amount of tax payabL Jl 

of Chapter IV shall, so far as may be, apply to any srcrassessmen! ] ^ 

^[CHAPTER VA. 

Special Provisions relating to certain classes of Shipping 

44A. The provisions . 1 '''“ f.t™ eon- 

J^,y ,o of p„p„„ of ,h I 4 ^oeovery of M ’in'’Se’' Se of 

on business in B.i.ish .ndi.“^ rn^^-^s ^ll^eel',? "h"- T"? 

person hereinafter m this Chapter being referred to as the principal)^ uXss^ Ae 


LEG. REF. 

^ Proviso inserted by S. 48, of Act VII of 
‘939* 

* Inserted by idic/. 

® Substituted by S. 49 ilfid. 

* Chapter VA inserted by S. 3 of Act XXVII ^f 

1923- 

notes. 

under S. 23, as the Act imposes no technical, 
requirement in this connexion. It may be 
reasonable that an assessee, who is served 
with a notice under S. 22 (2) as an agent of 
a non-resident under S. 43, should not be 
required to render a return of the non¬ 
resident’s income xintil it has first been de¬ 
cided that he is his agent; on the other hand, 
having regard to the circumstances which 
for this purpose constitute agency, it may 
well be thought advisable that the mforma- 
tion afforded by a return and by books of 
account produced in support thereof would 
be available for the purpose of deciding as 
to agency. The avoidance of delay may 
also be a consideration Thus if the notice 
under S. 22 is served before the expiry of 
one year from the financial year, it is a valid 
initiation of proceedings of the assessee as 
an agent under S. 43. Proceedings if 
begun in time are not by the Income-tax 

Act required ‘o^e completed wUhin any 

:ime limit. 6S I.A. 12=1.L.R. (1938) Lah. 


the^tL'^on'the Vottf o°/ f 

been discontinued to L go? bv'?hr T 
tax authorities and to prfvent the , 
of taxation bv the *• avoidance 

b? BaS't ‘piy fn, ’“"M 

a; .r,b “ Sii f f- 

tb= fuiurt." They 4? ^ “ Sf “ 

r.?s elv&.:;rbS„'ef£>|" *' 

tinuance, the Income-tax authonfiii^o ^ 

fectly entitled to assess the pa Se fo^f"; 

discontinued firm jointly and se“erallv kv 
re.pecl of ,he profit, UrneJ “y .fiTfi,"^ 

WS) r M Sj “Tf&i, L’f. “ V ,|®? 

Mad. 7% (F.B.). Partnership—Dissolk 
fion-Retirement of one partner ^d ree'hiV 
by him of share of profits_Riislrto. - 

tinned by other Partner-Liab^y 
as . successor’ to assessment on such 

of profits, I.L.R. (I94n xr 
I.T.R. 1=:(1941) 1 M.£:j ■ 
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Income-tax Officer is satisfied that there is an agent of such principal from whom 
the tax will be recoverable in the following year under the other provisions of this 
Act. 

44B. (i) Before the departure from any port in British India of any ship in 

„ f r j . respect of which the provisions of this Chapter apply. 

^ the master of the ship shall prepare and furnish to the 

Income-tax Officer a return of the full amount paid or payable to the principal, 
or to any person on his behalf, on account of the carriage of all passengers, live¬ 
stock or goods shipped at that port since the last arriva 1 of the ship thereat. 

(2) On receipt of the return, the Income-tax Officer shall assess the amount 
referred to in sub-section (i), and for this purpose may call for such accounts or 
documents as he may require, and one-twentieth of the amount so assessed shall be 
deemed to be the amount of the profits and gains accruing to the principal on 
account of the carriage of the passengers, livestock and goods shipped at the port. 

(3) When the profits and gains have been assessed as aforesaid, the Income- 
tax Officer shall determine the sum payable as tax thereon at the rate for the time 
being applicable to the total income of a company, and such sum shall be payable 
by the master of the ship, and a port-clearance shall not be granted to the ship 
until the Customs-collector, or other officer duly authorised to grant the same, is 
satisfied that the tax has been duly paid. 

44C. Nothing in this Chapter shall be deemed to prevent a principal from 
... claiming, ^[in the year] following that in which any 

JUS men . payment has been made on his behalf under this Chapter, 

that an assessment be made of his total income in the previous year, and that the 
tax payable on the basis thereof be determined in accordance with the other pro¬ 
visions of this Act, and, if he so claims, any such payment as aforesaid shall be 
treated as a payment in advance of the tax and the difference between the sum 
so paid, and the amount of tax found payable by him shall be paid by him or 
refunded to him, as the case may be.] 

‘[CHAPTER VB. 

Special provisions relating to Avoidance of Liability 

TO Income-tax and Super-tax. 




Avoidance of incotne-tax by 
transactions resulting in the 
transfer of income to persons 
resident or ordinarily resident 
abroad. 


44D. (i) Where any person has, by lyieans of a transfer of assets, by virtue 

or in consequence whereof, either alone or in conjunc¬ 
tion with associated operations, any income which if it 
were the income of such person would be chargeable 
to income-tax becomes payable to a person not resident 
or to a person resident but not ordinarily resident in 
British India, acquired any rights by virtue or in cons^ 
quence of which he has within the meaning of this section power to enjoy such 
income, whether forthwith or in the future, that income shall, whether it would or 
would not have been chargeable to income-tax apart from the provisions of this 
section, be deemed to be income of such first mentioned person for all the purposes 

of this Act, 

(2) Where any person receives or is entitled to receive, whether before 0 
after any transfer of assets by virtue or in consequence ''’hereof either alone or m 

conjunction with associated operations any income become^s f aid 

not resident or resident but not ordinarily residen in British India, any sum p ^ 
or payable by way of a loan or repayment of a loan or any other sum, oe g 
sum which is not p^aid or payable for full consideration in money or mon^ Jb 
paid or payable otherwise than as income, such income shall, whether 


LEG. REF. 

1 Substituted for “ in any year ** by S. 50 of 


Act VII of 19 ,^ 9 . ^ ...v 

* Chapter VB inserted'by S. 5ti ww* 
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purposes of this Act. ^ first-mentioned person for all the 

shows J?t£’'saTsfactLn oTfhi 

or for one of its purposes the avSaTce^/lir^Hty^to °tSoT; ^or 

transactions and were not desi'g^nS for the^putposTSavoS iab rf commercial 

(4) For the ' purposes of this section'Tn'^assoS ‘-nation, 

m relation to any transfer, an operation of any kind effeef Cleans, 

relation to any of the assets transferred or any aLts rlnresem^ 

or indirectly any of the assets transferred, or m the incom^f ‘^'cectly 

assets, or to any assets representing whether directly or indirecdv’df 

of income arising from any such assets. ^ indirectly the accumulations 

(5) ^ person shall, for the purooses of this u j 

to enjoy income of a person not resident, or resident but 00^*”^^ ‘o have power 

in British India, if— ordinarily resident 

(а) the income is in fact so dealt with by anv 

at some point of time, and, whether in the form of income or calculated 

benefit of the first-mentioned person, or enure for the 

(d) the receipt or accrual of the income operates lo • 

such first-mentioned person of any assets held by him or for his to 

(r) such first-mentioned person receives or is entitled m fee 
time any benefit provided or to be provided out of that ineo^» receive at any 

which are or will be available for the purpose by reason of thTcffLT' 

effects of the associated operations on that income and on anv ;,Le, i.®*', successive 

that income, or " assets which represent 

power by means of the ev<- • /- 

power of appointment or power of revocation or otherwise to nbt of any 

whether with or without the consent of any other person the h " i .^™self, 

of the income, or ’ ^nehciaJ enjoyment 

(e) such first-mentioned person is able, in any ma 
whether directly or indirectly, to control the application of^the^ 

(б) In determining whether a person has power to 

the meaning of this section, regard shall be had to the substant*'^ income within 
of the transfer and any associated operations, and all benefits^ 
time accrue to such person as a result of the transfer and any as''" ' 
shall be taken into account irrespective of the nature or form operations 

(7) For the purposes of this section— ^ benefits. 

{a) the expression ‘ assets ’ includes property or rights of a 
the expression ‘ transfer ’ m relation to rights includes the creation of th ^ 

{b) the expression ‘ benefit ’ includes a payment of any kind • ’ 

(c) references to income of a person not resident or of a Der<!n ’ 

resident in British India shall, where the amount of the income of* ^^^inarily 

any year or period has been deemed to have been distributed under k 

of section 23A, include references to so much of the income of the 

that year or period as is equal to the amount deemed to have for 

that person ; distributed to 

(d) references to assets representing any assets, income or arr 
of income include references to shares in or obligations of any comna 

or obligation of any other person to whom, those assets, that in^m^ 'vhich, 
accumulations are or have been transferred ; or those 

(e) any body corporate incorporated outside British India shall u 
as if it were resident out of British India whether it is so resident or not, 
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(8) The provisions of this section shall apply for the purposes of assessment 
to incomUax and super-tax for the year ending on the 31st day of March, 1940, 
and subsequent years, and shall apply, in relation to transfers of assets and associated 
oSradon^ whether carried out before or after the commencement of the Indian . 

Income-tax (Amendment) Act, 1939. 

fq) Where any person has been charged to tax on any income deemed to 

b( hL whethe7.s i„co„.e o, in any other form, it shall not agatn be deemed to 

form part of his income for the purposes of this Act. 

F Mi Where the owner of any securities (in this sub-section and m 
44 E. (I) vvnc 5^,b.section ( 2 ) referred to as ‘the owner ) agrees 

Avoidance of tax by certain jell or transfer those securities, and by the same or 
transactions in securities. collateral agreement— 

(n\ atrrees to buy back or re-acquire the securities, or . . v 

(i) acquires an option, which he subsequently exercises, to buy back or 

^h^n' T the^result of the transaction is that any interest becoming payable m respect 
^curities is receivable otherwise than by the owner, the interest payable as 
L d rail whether it would or would not have been chargeable to tax apart 
the provisions of this section, be deemed for all the purposes of this Act to be 

^ (2) The references in sub-section (1) to buying back or re-acquiring Ae 

be deemed to include references to buying or acquiring similar 
secun 1 ho^vever that where similar securities are bought or acquired, the 

“X Sab be Ser » gma,., U.bili.y ,o ,a. .ban he «o„ld have been unde, .f 
Ae original securities had been bought back or re-acquired. 

(,) Where any person carrying on a business which consists 0^ 

artiy in dealing with securities agrees to buy or acquire any securities, and by the 

Tame or any collateral agreement- 

(a) agrees to sell back or re-transfer the securities, or 

[b] acquires an option, which he subsequently exercises, to sell back or 

re-transfer the jccu j,.ansaction is that any interest becoming payable in respect 
' r" u’ ...n des is receivable by him, no account shall be taken of the transaction 
hi computing for any of the purposes of this Aet the profits arising from or loss 

sustained y n effect, subject to any necessary modifications, 

•f references to selling back or re-transferring the securities included references 

to selling or transferring similar securities. 

(5) 'purpose of this section— 

(a) the expression ‘ interest ’ includes a dividend ; 

(b) the expression ‘securities’ includes stocks and shares; 

/ N securities shall be deemed to be similar if they entitle their holders to the 
jffLts against the same persons as to capital and interest and the same remedies 

same r g &e^gnt righiSy notwithstanding any difference in the total 

1 amounts of the respective securities or in the form in which they are held 
o^The^manner in which they can be transferred. 

The Income-tax Officer may by notice in writing require any pe^on 
f ish him within such time as he may direct (not being less than twenty-eight 
to j.gspect of all securities of which such person was the owner at any time 

days), pe^-iod specified in the notice, such particulars as he considers necessary 
f th^ ourposcs of this section and for the purpose of discovering whether tax has 
Knrnp"in respect of the interest on all those securities ; and, if that person 
reasonable excuse fails to comply with tlie notice, he shall be liable to a 
''^^^^Ity not exceeding five hundred rupees and to a further penalty of the like 


i 
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infliction of such penalty during which the failure 

44 ^- (i) Any person upon whom notice is served by the Income-tax Officer 

Avoidance of tax by sales injnish a statement of particulars 

cum dividend. relating to any securities in which, at any time durine 

ficial and in ..apeS'oK'hthJ'S" LfpS' "'.if n'?" 

the income would have amounted if the income from such securities had a 
from day to day and been apportioned accordingly shall whether an a 
.to income-tax or super-tax in respect of his total income h^s or £s not hcTn^X 
for the relevant year or years of assessment, furnish sueh a statement ^ 

i;™”" ■»“ >“e»“'eS?d 

Stances ^in relation^to the sl^uSSTf l^ny^JJ? perUM^^ circum- 

with respect to sales, purchases, dealings, contracts^arrane-ementl f- 

other transactions relating to such securities) that such person has 

or would avoid more than ten per cent, of the amount nr/he , 

tax for any year which would have been payable in his case in r^pm of 

tioned ,o hL„ had been treated®/.' part S hi“„S ”co™ a,?” f”’’”'- 

securities to which sub-section (3) applies. cun ties shall be deemed to be 

(3) For the purposes of assessment to income-tax or s..raaa,' . • , " 

of any such person, the income from any securities to whiVh th' P the casp 

shall be deemed to accrue from da“ to d^y^Tud lnX^^aL'of^h^ 
of any such securities by or to him shall be deemed to hav,> k transfer 

when it is deemed to have accrued : received as and 

f a- Provided that this section shall not apply if such nerm.^ 
faction of the Income-tax Officer that the avffidance of inrr. s^tis- 

was exceptional and not systematic and that there was not in P’' ^oper-tax 

hree preceding years any such avoidance of income-tax or 
provisions of section 44E have been applied in his case in rem 

( 4 ) If any person fails to furnish any statement or nar^r^] oPsuch income, 
this section, or if the Income-tax Officer^ is not satisfied ^ ‘rk required under 
particulars furnished under this section, the Income tax Om statement or 
estimate of the amount of the income which under the 

section, IS to be deemed to form part of the person’s totaK provisions of this 

of income-tax or super-tax. ^ "'tcome for the purposes 

(5) If any person without reasonable excinse fade . e • , 

stocks and shares.] ^ ^ the expression securities ’ includes 


CHAPTER VI. 

' . Recovery OF Tax ^NP Penalties. 

45. Any. amount specified as payable in a notice of demand tf^^runder s, k' 

•Tax when payable. section (3)] of section 23A or] under section ^o' on 

■——_order under section * *1 r*.. ? 

“*——- -- -T — ^ _ J or sec tion 33 ^ 


■ » Wted by A« ^II or, '939^ 

* • i , f . , ' • 4 

• • i -• . - 

•• •• ^ 



3024 


The Civil Court Manual (Imperial Acts). 


[S. 46 


shall ba paid wi.hih d.e,.»e, at ,h. Pl“« 

any assessee failing so to pay shall be deemed ^ f P™ . .f], the 

an assessee has presented an V as^sessee as not being in default 

Income-tax Officer may in his discretion treat the assessee as no 5 

as long as such appeal is undisposed of . 

2 rProvided further that where an assessee has been assessed in respect ol 

;“«rorTar.'„o«m f“'.co£»h,ch 

a"'rt”irdaralU^°e“Scrof su* part of the taa uotil the prohibition or rettne 
tion is removed. 

f i./ Fnr the nurooscs of this section income shall be deemed to 

Explanatio . ^^ndia'if it has been utilized or could have been 

British India in any form.] 

d6 (0 When an assessee is in default in making a payment of >n“"'e-tax, 
4 • w Income-tax Officer may in his discretion direct that, 

Mode and time of recovery, addition to the amount of the arrears, a sum not 

,.a.»oi;n<r that amount shall be recovered from the assessee by way of penalty. 
^UiA) For the purposes of sub-section (1), the Income-tax Officer may 
direct the recovery of any sum less than the amount of the arrears and may enhance 
u m cn directed to be recovered from time to time in the case of a continuing 
Sau7so h«»e»e^bar'he .oui .un. » direc.ed ,o be recovered sh.ll no. exceed 

the amount of the arrears payable.] 

(2) The Income-tax Officer may forward to the Collector a certificate under 
his sienature specifying the amount of arrears due from an assessee, and the Collector, 
on reLipt of such certificate, shall proceed to recover Irom such assessee the amount 
specified therein as if it were an arrear of land revenue : 


leg. ref. 

1 The words, figures and letter “or under 
section 33A ” omitted by S. 5 ^ 0* Act \ I ol 

Added by itid- r o 

•Inserted by S. 8 of Act Ill of 1928. 

NOTES. 

Sec. 46.—S. 46 prescribes only a sum¬ 
mary remedy and there is nothing m tha 
section or in the other provisions of the Act 
tTindicate that that is the only remedy by 
which income-tax is recoverable. The time¬ 
limit prescribed in S. 46 (7) of the Act 
obviously applies to proceedings under tha 
section. Wlien income-tax is assessed, it 
becomes a debt due by the assessee to the 
Crown The Crown as a creditor has the 
ordinary right of suit against the asses¬ 
see This is a right under tlie com¬ 

mon law and there 
the Act to take away this right. A 
suit for recovery of arrears of mcome- 
tax would undoubtedly be a suit of a civil 
nature and such a suit would clearly be 


maintainable under the provisions of S. 9, 
C.P. Code, and would be governed by Art. 
120, if not by Art. 149 of the Limitation 
Act. 1941 I.T.R. 673=196 I.C. 228. 
There is no doubt that an arrear of unpaid 
income-tax due by an assessee is a debt due 
to the crown and therefore a crown debt 
and, as such, has precedence over all other 
debts. The Court can order payment of a 
crown debt due by a debtor on the appli¬ 
cation of the crown without a formal attach¬ 
ment being issued, when there are funds in 
Court belonging to the debtor. S. 46 of the 
Income-tax Act is not exhaustive and the 
Court can order pavmcnt on mere appli¬ 
cation. 1939 I.T.R. 411. S. 46 is not 
exhaustive—Monev realised by sale in exc- 
cution of asscssee's property—Application by 
Crown for payment out towards income-tax 
due by assessee—Cojupetency—Power of 
Court to order payment. See (1938) 1 M.L. 
J. 331 (F.B.). Arrears of income-tax can 
be realised like an arrear of land revenue 
under S. 46 of the Act, and if orders arc 
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^[Provided that without prejudice to any other powers of the Collector in 
this behalf, he shall for the purpose of recovering the said amount have * * ] 

the powers which under the Code of Civil Procedure, igo8, a Civil Court has 
* * *] for the purpose of the recovery of an amount due under a decree.] 

(3) In any area with respect to which the Commissioner has directed that 
any arrears may be recovered by any process enforceable for the recovery of an 
arrear of any municipal tax or local rate imposed under any enactment for the 
time being in force in any part of the province, the Income-tax Officer may proceed 
to recover the amount due by such process. 

(4) The Commissioner may direct by what authority any powers or duties 
incident under any such enactment as aforesaid to the enforcement of any process 
for the recovery of a municipal tax or local rate shall be exei'cised or performed 
when that process is employed under sub-section (3). 

(5) If any assessee is in receipt of any income chargeable under the head 

“ salaries ” the Income-tax Officer may require any person paying the same to 
deduct from any payment subsequent to the date of such requisition any arrears 
due from such assessee, and such person shall comply with any such requisition, 
and shall pay the sum so deducted to the credit of the Central Government or as the 
^[Central Board of Revenue] directs. ’ 

(6) If the recovery of income-tax in any area has been entrusted to a 
Provincial Government under section 124 (i) of the Government of India Act 
I 935 > the Provincial Government may direct with respect to that area or any part 
thereof, that income-tax shall be recovered therein with, and as an addition to 

any municipal tax or local rate, by the same person and in the same manner as the 
municipal tax or local rate is recovered.] 

(7) Save in accordance with the provisions of sub-section (i) of section 42 
®[or of the proviso to section 45], no proceedings for the recovery of any sum payable 
under this Act shall be commenced after the expiration of one year frem the last 
day of ®[the financial year] in which any demand is made under this Act ; 

^[Provided that where the sum payable is allowed to be paid by instalments 
tjie period of one year herein referred to shall be recokoned from the date on which 
the last of such instalments was due.] 


LEG. REF. 

^ Added by S. 16 of Act XVIII of 1933. 

* Omitted by Act XXIII of 1941 . 

* Substituted for “Board of Inland Revenue 
by S. 4 and Sch. of Act IV of 1924 . 

* Substituted by A.O., 1937 . 

® Inserted by S. 53 of Act VII of 1939 . 

* Substituted for the words “ the year,*’ bv 

ibid. 

’ Proviso to sub-S. ( 7 ) of S. 46 added by Act 
XXIII of 1941 . 

NOTES. 

passed by the Commissioner, like an arrear 
of Muncipal tax or local rate. 4 Pat.L.T. 
171=24 Cr.L.J. 490. The Collector has 
power to make a fresh assessment for in¬ 
come-tax if he finds the first assessment 
made by him us low. 44 B. 234=55 I.C. 334 
=22 Bom.L.R. 38. In order to succeed 
in a suit against the Collector for a decla¬ 
ration that he had acted without jurisdic¬ 
tion in realising sums from the plaintiff, it 
must be shown that he paid the sum under 
coercion. Income accruing to an executor 
under a will is liable to be taxed and the 
Collector acts within the limits of his juris¬ 
diction in determining such person to be 
chargeable. 42 C. 151=26 I.C. 893=19 C. 
W.N. 138. 

Sec. 46 (2) J Sale under, by Collector 
CCM .—379 


—Priority over previous insolvency sale — 
1 hough a land was attached and sold under 

of the Revenue Recovery 
Act the sale would not give a higher , title 
to the purchaser than the owner of the land 
himself would have given if he had alienated 
the property privately, when the sale was 
tor the enforcement of other dues such as 
the income-tax. It is only if ^he sale was 
lor the land-revenue that the purchaser 
would get a preferential title free from all 
^^S™brances. 158 I.C. 776=42 L.W. 

.M. 882. An application foi 

refund of income-tax already paid by mis¬ 
take is not in the course of assessment undci 
the Act. 27 Bom.L.R. 400=89 I.C. 595. 
If the assessee is a person liable to Indian 
income-tax in respect of part of his income, 
a refund of Indian income-tax is admissible 
m respect of the sums or dividends received 
by hirn from sterling companies registered 
and with their share register in the United 
Kingdom but satisfying the definition of a 
company in S. 2 (6) of the Act. 55 B 

734=33 Bom.L.R. 776=1931 B. 420 
Certificate under S. 20 of the Act signed 
by the Principal Officer in the United Kin'^- 
dom of such companies can be regarded % 
valid certificates for the purposes of S 48 
(1) of the Act and refund granted on iheir 
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47 Any sum imposed by ^vay of penalty under the provisions of sub-section (2) 

47 - y of section 25, section 28, ^[sub-section (6) of section 

Recovery of penalties. g sub-section (5) of section 44^] or sub-section (i) 

of section 46, shall be recoverable in the manner provided in this Chapter for the 
recovery of arrear of tax. 

CHAPTER VII. 

Refunds. 

21.8 f il If any individual, Hindu undivided family company, local authority, 
[48. (I) it any association of persons, or any partner 

Refunds. ^ firm or member of an association individually 

ment m ,e„ e„eetls V amount with which he is properly 

S.'’r*g'eable utderIhls Ac. fo? L. year, he shall be entitled to a refund of an, such 

(q) ^The Appellate Assistant Commissioner or the Appellate Tribunal in 
^ ■ ' f annellate Dowersl if satisfied to the like effect shall cause a 

icfuS"o be mSc byX Incomctaa Office, of any amount found to have been 

wrongly paid or paid in excess. , , , , • • r thk 

f A Where income of one person is included under any provision of his 
Act in the total income of any other person such other person only shall be entitled 
to a refund under this section in respect of such income. 

Nothiog in •';T:ri:V„';’horr a“J SSmemT. xl 

""it'lhir'hiTCme Soal a“d coSust, or the r.vicl by any office, of a 
mattei whlrh is subiect to appeal or revision, or where any relief 

fs'?pTcifi?ally provided elsewhere in this Act, to entitle any person 

other or f of the Indian Income-tax (Amendment) Act, 

ihich he Would not be entitled to claim but for the passing of that Act.] 


leg. ref, !> 

1 The words letters, fiugres and brackets y 

inserted by S. 54 of Art Vll of 1930- f 

2 Substituted S. 55 Act yil of 1939 - , ° 

2 Substituted for the original words by S. 91 e 

ibid. ' 

NOTES. ' 

production. 55 B. 734 Assessment reduced 
after the passing of the •[ * 

entitled to refund. 1^4 N ogn j 

modifies S. 14; see 39 C.W.N. 2.53. 

Appeal.— There is no provision made ir. 
the Act for appeals against a refusal to 
grant a refund under S. 48. So where the 
fuit for refund of income-tax docs not raise 

rs^'of ". 5 : f C 

^48 (2T—The legatee of the profits 
from the business of the firm due to one 
of the partners who died prior to the year 
o assessment is not entitled to maintain a 
im f^the refund of income-tax t.ndc. 

S 48 (2) because the deceased was not a 

CThe't n t ScMion n’o, wo. be «rbl. 
L be eouM not binncif b"" ''”,,''4 “f‘S 

S “eSo i emporeied uoler S- 2b «1 

ft” S“n Coiopaoie. Ae, as an aasoe.ahon 


limited by guarantee not existing for earn¬ 
ing profits, and prohibited under the law 
from declaring any dividends to its mem¬ 
bers, is liable to assessment, and there is no 
exemption in the Income-tax in favour 
of such a company as such. The fact that 
no relief under S. 48 of the Act is available 
to such an association as m the case of 
other associations not incorporated under 
S. 26 of the Companies Act is an irrelevant 
consideration. 1936 A.L.J. 108S—1936 A. 
764. A member of a firm means and can 
only mean a person who has entered into 
partnership with another person or persons. 

If a minor is incapable of entering into 
partncr.ship with another person or persons 
lie cannot be a member of a firm in which 
he is not a partner. That being so under 
S. 48. Cl. (2) before amendment by Act 
XVIIT of 1933, a minor not entitled to 
claim a refund. 165 I.C. 565“1936 S. 

S. 48 (2) applies to a person who has been 
assessed and does not apply to a person who 
1 was dead before the assessment on his in- 
c come was made. A dead person cannot be 
e assessed to income-tax. 165 I.C. 32tel936 
S. 137. . ^ 

if Secs. 48 and 20.—If modifies S. 14. 
n 39 C.W.N. 253. 


S. 49-A] 
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48-4. General power to make refunds, — Repealed by Act VII of 1939, S. 58. 

49. (i) If any person who has paid ^[by deduction under section 18 or other 

^ . f TT • j wise] Indian income-tax for any year on any part of 

Kingdfm"ncome-[a^ “ TnIncome-tax 

Umcer that he has paid ^[by deduction or otherwise] 

United Kingdom income-tax ^[for the corresponding year] in respect of the same 
part of his income and that the rate at which he was entitled to, and has obtained, 
relief under the provisions of section 27 of the Finance Act, 1920, is less than the 
Indian rate of tax charged in respect of that part of his income, he shall be entitled 
to a refund of a sum calculated on that part of his income at a rate equal to the 
difference between the Indian rate of tax ^[or the appropriate rate of United King¬ 
dom income-tax, whichever is less,] and the rate at which he was entitled to, and 
obtained relief under that section ; « ’ 

® [Provided that in no case shall the rate at which such refund is calculated 
exceed half the Indian rate of tax appropriate to the income of the person entitled 
to relief.] 

(2) In sub-section (i)— 

(a] the expression “Indian Income-tax” means income-tax and super¬ 
tax charged in accordance with the provisions of this Act; ^ 

’[ (b) the expression “ Indian rate of tax ” means the amount of Indian 
income-tax exclusive of super-tax after deduction of any relief due to a claimant 
under the other provisions of this Act but before deduction of any relief due to 
him under this section, divided by his total income after deducting therefrom any 
income (including income from a share in an unregistered firm) exempted from 
tax by or under the provisions of this Act, added to the amount of Indian super-tax 
before deduction of any relief due to the claimant under this section divided by his 
total income ; ^ 

(<;) the expression “ United Kingdom income-tax ” means income-tax 
and super-tax chargeable in accordance with the provisions of the Income-tax 
Acts. 

8[ (d) the expression “ appropriate rate of United Kingdom income-tax ” 
has the meaning assigned to that expression in section 27 of the Finance Act 1020 
as amended by the Finance Act, 1927.] ’ ^ ’ 

’[49A. (I) The Central Government may, by notification in the official 

D r r • . f T j- Gazette, make provision for the grantine of relief in 

State' aid DoSnion income- f jncome on which has been paid both income- 

tax. (including super-tax) under this Act and Dominion 

income-tax. 

(2) For the purposes of this section “ Dominion income-tax ” means anv 
income-tax or super-tax charged under any law in force in any Indian State nr in 
any part of His Majesty’s Dominions (other than the United Kingdom) where the 
laws of that State or part provide for relief in respect of tax charged on income 
both in that State or part and in British India which appears to the^Central Board 
of Revenue to correspond to the relief which may be granted by this section 


LEG. REF. 

^ Inserted by S. 57 of Act VII of 1939. 

* Inserted by ibid. 

® Substituted for the words “ for that year ” 
by Act VII of 1939. 

* Inserted by S. 2 of Act XXIX of 1934. 

® Proviso added by S. 57 of Act VII of 1939. 

* Substituted by S. 57 of Act VII of 1939. 

’ Added by S. 2 of Act XXIX of 1934. 

® Ss. 49A to 49D inserted by S. 58 of Act VII 

of 1939. 

NOTES. 

Sec. 48- A: Applicaboity.—S. 48-A 

comes into play only when the income-tax 


bas been actually paid in excess and not 
eadier. 18 Lah. 706-1938 Lah. 44 . 

Sec. 49-A: Right of set off—If limit- 

M TO AMOUNT OF TAX LEGALLY RECOVERABLE 

ine expression “remaining payable bv the 
person in S. 49 -A should not be read as 
meaning “legally recoverable from the 
person”. If the Legislature had reallv m 
tended that under S. 49 -A the right of set 
off was to be limited to an amount of tav 
legally recoverable, they could have ev 

pressly said so. 196 I.C. 228=1941 I T ' 

. 673 . * 
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Where any dividend has been paid, credited or distributed or is deemed 
*•49 • paid^ credited or distributed to any of 

Income-tax on company’s persons specified in section 3 who is a shareholder 

divident deemed to have been ^ company which is assessed to income-tax in British 
paid by share-holder. or elsewhere, such person shall be deemed in 

respect of such dividend himself to have paid income-tax (exclusive of super-tax 
at die rate applicable to the total income of a company lor the financial yeai m 
which the dividend has been paid, credited or chstubuted or is ^^emed to have 
been paid, credited or distributed on so much ol the dividend as bears to the whole 
the same proportion as the amount of income on which the company is liable to 
pay income-tax bears to the whole income ol the company.] 

T4qC. (I) Where any dividend has been paid credited or distributed or is 

^ ^ deemed to have been paid, credited or distributed to 

Relief granted to a company ^ shareholder of a company which has obtained the 
to be deemed relief granted to referred to in section 49 or granted under sec- 

shareholdcr. under the India and Burma (Income-tax 

D ivf nvBcr iQctfi the shareholders shall be deemed in respect of such dividend 

B rl5lf?otave Obtained such relief at the rate at which such relief has been granted 
himself to have obtai^ to the company for the financial year preceding the 

y"eaT i^whkh the dividend was paid, credited or distributed or is deemed to have 

been paid, credited or distributed.] 

If the rate at which a shareholder is deemed under sub-section (i) to • 
b n lie, ,0 bi„ bv o, unde, .he said section, o, Order any 

had such l eliet Dccn g addition to the tax payable by 

K^mlnlny assessment made on him under section 23 or section 34 or by setting 
it off against any relict due to him under section 48. 

If anv Dcrson who has paid by deduction or otherwise Indian Ii^come- 
49 ^* y P (qj- any year in respect ol any incorne 

Relief in respect of tax India in a country the laws of which do 

charged in country not pio- .-vvrkAndr for anv relief ill I'CSpeCt ot inCOme-taX 

Brlllsh ‘^indTan‘income-tax.'’ changed in British India proves that he 

tax by deduction or odier deduction from the Indian income- 

S: ;aTaViroTa%“i^ to of such Indian income-tax or to one-half 

of such tax payable in the said country, wluchcvci is the less.] 

Exblanation.—The expression “ Indian income-tax m this 
income-tax and super-tax charged in accordance ivith the provisions of this Act.] 

MaqE] Where under any of the provisions of this Act a refund is found 
149 J jiny person, the Income-tax Onicc , 

Power 10 set off amount of 5 [Appellale Assistant Commissioner] or Commissioner, 
refunds against tax remaining may, HI Heu ol payment Ol C 

payable. refund, set off the amount to be refunded, or any par 

of that amount against the tax, if any. remaining payable by the person to w om 

the refund is due. ... i. 

8f49F.l Where through death, incaiiacity, bankruptcy,liquidation or other 


leg. REF- „ , 

> New S. 4<)R sub-.stituted for old S. 49R by 
= Sub-S. (I) of S. 49C substituted h) .\ct 

"^S>^iZ:uoS.49DaddcdbyAc, XXIU 

The existing section 49B was originally 
;„5. rted as section 49A by S. 19 ot the Indian 


Income-tax (Second Amendment) Act, *933 
fXV111 of 1933) and was re-numbered by 

S. 59 of Act Vll of 1939. . 

^ Substituted for the words “ Assistant C-om- 
inissioncrf' by ihul. . . .. 

® The existing section 49F T 

inserted as section 19B by S. 19 of .\ct 
1933 and was re-numbered by S. 60 of Act Vi 

oVh939- 
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Power of representative of 
deceased person or person dis¬ 
abled to make claim on his 
behalf. 


cause, a person who would but for such cause have been 

entitled to a refund under any of the provisions of this 

Act, or to make a claim under section 48 ^ * * ] or 49, 

hJc ^ unable to receive such refund or to make such claim, 

ifthTr ’ ^dmimstrator or other legal representative, or the trustee or receiver, 

the benefit entitled to receive such refund or to make such claim for 

tiie benent 01 such person or his estate. 

50. No claim to any refund of income-tax ==[or super-tax] under this Chapter 

.W ace,™, o, KaT I'" “.t 

been received or was brought into British India : ’ 

_ Provided that where the claim is to a refund of inoorra^ 
paid prior to the commencement of the Indian Income tax f Amo ^ super-tax 
the claim shall not be allowed unless it is made within one'^fr 
of the year in which the tax was recovered or before the lalt dav o?,^^ 
year commencing after the expiry of the previous year a deWd 1 

period may expire later:] * recovered, whichever 

‘[Provided s[further] that a claim to refund under section .0 ernf . -j 
prior to the commencement of the Indian Income-tax ''Amend a ^ 

may be admitted after the period of limitation herein nrp r- ’K 
cant satisfies the Commissioner, or an Assi tarn Lmm " £n "f t 

empowered i„ ,hi= behalf by ,he OentrlSri^o™^ If.rL'r F"? 
cause for not making the claim within such period.] ’ ^ ^ sufficient 

50A. Appeal against Refusal to Refund.—Omitted bv S fio nf r t 

tax {Amendment) Act 1939 {VII of 1939). ^ ° J Income- 


LEG. REF. 

^ The word, figures and letter “ or 48 A ” 
omitted by S. 60 of Act VII of 1939 . 

® Inserted by S. 61 , ibid. 

* Substituted by S. 61 , ibid. 

* Proviso added by S. 8 of Act XXII of 1930 . 

^ Inserted by S. 61 of Act VII of 1939 . 

® These words, brackets and figures were 
nserted by ibid. 

NOTES. 

Sec. 50.—Where an application for re¬ 
fund under S. 48 of the Income-tax Act is 
made beyond the time prescribed by S. 50 
of the Act, the Commissioner acts rightly in 
rejecting under S. 50, he has no power to 
extend the time prescribed by the section. 
13 R. 729. An application for refund 
under S. 48 of the Income-tax Act must be 
made within the time limited by S. 50 and 
on no consideration can an application made 
beyond that time be entertained. Though 
the assessment has been made only after the 
expiry of that period, that is no justification 
for presenting the application beyond time. 
It is quite true that it is impossible for the 
assessee to ascertain whether he is or is not 
entitled to a refund under S. 48 ( 1 ) until 
after an assessment is made, and that it 
works a hardship in making it incumbent on 
him to present his application for refund 
within the time limited by S, 50, when ie 


assessment itself is not made until after the 

*e remedy iL 
fiw administering the^ law 

but with the legislature. 13 R. 729. The 

words to.r was recovered” mean “tax was 
recovered by the Government” and not “tax 
was refunded to the assessee” under the 
provisions of S. 27 of the Act 30 M O 20 

=1927 M. 1039=53 M L.T 672 (F.bT 

Where an assessment for the year, 1926-27 
was made on the income of the “assessee’s 
previous ycAr" the financial year ending with 
the 31st March, 1926, the period of “one 
year prescribed in S. 50 of the Act ought 
to be computed from the 1st April, 1926 
and consequently a refund application made 
on the 22nd March, 1927, in respect of divi- 
aend m a limited company payable to the 
assessee on the 21st October, 1925, was 
. withm time. 3 I.T.C. 76. 

Sec. 50-A: Scope—Remedy under—If 
EXHAUSTIVE. —Where an assessee does not 
avail himself of the remedy of an appeal 
under S. 50-A which is open to him, he can¬ 
not invoke S. 45 of the Specific Relief Act 
for getting relief. 41 L.W. 329=1935 M 
379=68 M.L.J. 227 (F.B.), S. 50-A of 
Income-tax Act gives him a specific and 
adequate remedy, and precludes him from 

taking advantage of S. 45 of the Specific 
Relief Act. 13 R. 729. -^pecinc 
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CHAPTER VIII. 
Offences and Penalties. 


Failure to make payments If ^ person fails without reasonable cause 

or deliver returns of statements excuse_ 

or allow inspection. . , , . r* i i *• 

(iz) to deduct and pay any tax as required by section i8 or under sub-scction 
(5) of section 46 ; 

{b) to furnish a certificate required by sub-section (9) of section 18 or by 

section 20 to be furnished ; ... at 

(c) to furnish in due time any of the returns mentioned in '[section 19AJ, 

^“[section aoA], section 21, “[sub-section {2) of] section 22, or section 38 ; 

(d) to produce, or cause to be produced, on or before the date mentioned in 
any notice under sub-section (4) of section 22, such accounts and documents as are 

referred to in the notice ; . i • u l 

(e) to grant inspection or allow copies to be taken in accordance with the 

provisions of section 39 ; r i_- u 

he shall, on conviction before a Magistrate, be punishable with fine which may 

extend to ten rupees for every day during which the default continues. 

ct2. If a person makes a statement in a verification mentioned in ^[section 

19A or] ^[section 20A ®[or section 21] or] section 22 
False statement in decla- 7 [or sub-section (2) of section 26A] or sub-section (3) 
ration. of section 30, ®[or sub-section (3) of section 33] ®[* * 

* *] which is false, and wliich he either knows or believes to be false, or docs not 

believe to be true, he shall ' 0 [be punishable, on conviction before aMagistrate, with 
simple imprisonment which may extend to six months, or with fine which may 
extend to one thousand rupees, or with both.] 


LEG. REF. 

^ Inserted by S. 3 of XXIV of 

* Inserted by S. 21 of Act XVIII of 1933 ' 

* Inserted by S. 63 of Act VII of i 939 * 

* Inserted by S. 4 of Act XXIV of 

* Inserted by S. 22 of Act XVIII of 1933 ’ 

* Inserted by S. 64 of Act VII of 1939 * 

7 Inserted by S. 9 of Act XXI of 1930. 
•Substituted by Act XXIII of 194** 

»The words, brackets and fiirures, “ or sub¬ 
section (2) of section 33A or sub-scction (3) of 
section 50A ” omitted by S. 64 of Act \ II of 

Substituted for the words be deemed to 
have committed the offence described in S. 177 
of the Indian Penal Code,” by ibid. 

NOTES. 

Secs. 51 and 52: Offences under both 

SECTIONS ARE DIFFERENT.— All offencc Under 

S 52 is of a nature different from an offence 
under S. 51 and therefore an accused can¬ 
not be convicted of offence under b. bl 
without calling upon him to meet that charge 
on his being found not guilty of offence 
under S. 52, 146 I.C. 848=1933 N. 358. 
Where there is a question of sanction and 
the sanctioning authority has sanctioned the 
prosecution under one section on y, and the 

accused has been found 8“''. 

offence, he cannot be found 

other offence. 146 I.C. 848=1933 N 3 o 8 . 

Secs. 51 to 53.—No one can be prose¬ 
cuted under the Act except at ^ 

Collector under S. 36. 23 I.C 5^15 
Cr.L.J. 2%=12 A.L.J, 258 
tor and not the District Magistrate can 


direct proceedings to be taken for an offence 
under the Income-tax Act. 38 I.C. 993= 

18 Cr.L.J. 433=15 A.L.J. 163. Where a 
person was charged with making false state¬ 
ments in his petition of objection for the 
assessment of income-tax and the petition 
was not signed or verified and the order to 
prosecute him did not disclose what parti¬ 
cular statement was false and fell within S. 
193, Penal Code, held, that the conviction 

was bad. 38 I.C. 993=15 A.L.J. 163. A 

conviction could not be maintained if there 
is no formal service of notice as required by 
the Act the letter having been sent by ordi¬ 
nary post unregistered. 17 A.L.J. 146=49 
I.C. 781. The prosecution of an assessee 
for failure to produce his account books in 
obedience to a notice is not barred by rea¬ 
son of a prior order for penal assessment 
against him. 43 M. 498=38 M.L.J. 333. 
The only ground on which the Collector can 
direct a penal assessment is that the assessee 
has made a false return. The Collector 
cannot do so on ground of non-production 
of account books by the assessee. 43 M. 

498 . ^ 

Sec. 52.—An offence under S. bl is 
committed on the day a return made under 
S. 22, is verified by a party. 1929 U. L. 
647=1929 A. 919. The essence of offence 
under S. 52, and Penal Code, S. 177, lies 

in the verification of an untrue statement, 
and provided the statement was deliberately 
false or not believed to be true, subsequent 
rectification cannot make it any the less an 
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Prosecution to be at instance 53- (0 ^ person shall not be proceeded against 

of Inspecting Assistant Com- for an offence under section rti or section excent at tbf 

Th, , S' A=.i«an, 0imi»iSL;r 

• c. c '■ Inspecting Assistant Commissioner may either before or after the 

institution of proceedings compound any such offence.] 

54- (0 All particulars contained in any statement made, return furnished or 

Disclosure of information STwf Act' produced under the provisions 

by a public servant. , . . * , ^ evidence given, or affidavit or 

V A . . the course ofanvDroceedino-s under 

this Act other than proceedings under this Chapter, or in any /eSird of any assess¬ 
for the purposes of this Act, shall be treated as confidential and 

provided in this Act, be entitled to require any public^ervant to produce’befLk 

any such return, accounts, documents or record or any part of any such record or 
to give evidence before it in respejo thereof. ^ u a, or 

....e J.t ? evK?Tta'S 

S.iJ'lo bflS;”,': fil? ■”«y to siA n,o„,i;ran<i 



LEG. REF. 

^ Substituted for the words “ Assistant Com¬ 
missioner ” by S. 65 , VII of 1939 . 

* This sub-section substituted by Act VII of 


1939. 

NOTE?. 

offence, though it may be considered as an 
extenuating circumstance in awarding sen¬ 
tence. 1929 Cr. C. 647=1929 A. 919. 
There is nothing in the Income-tax Act 
which suggests that it is essential that the 
act of sending an income-tax return under 
S. 22 should be done only by an assessee. 
It can be done equally by an agent or other 
person in charge of the assessee*s business. 
The word “person” in S, 52 and in S. 22 
(2) includes a person duly authorised. An 
agent who sends a false statement is there¬ 
fore liable to be prosecuted under S. 52. 

54 L.W. 291i=194I Mad, 941:=(1941) 2 M. 
L.J. 475. Where the assessee submits a 
return, but ostensibly and openly that return 
is not a complete one but is stated to be in¬ 
complete, there is no verification of the 
return as would make the return a valid 
one or constitute commission of an offence 
under S. 52. (1929 A. 919, Dist.) 146 I 

C. 848=1933 N. 358. S. 52 is without 
prejudice to the provision in S. 476, Cr. P. 
Code. An Income-tax Officer, being a 
Revenue Courf, can act under S. 476, Cr. 
P. Code, and make a complaint of an offence 
committed before him. If an assessee pro¬ 
duces and relies on false account books to 
show that his return of income is true while 
in fact it is false, he uses or attempts to use 
as genuine evidence which he knows to be 
false or fabricated, and can be convicted 
under Ss. 193 and 196, I. P. Code. 20 
N.L.J. 214. S. 52 deals only with a false 
statement in the verification clause and does 
not cover the case of a false statement in 
the return of income to which the veriftca- 


tion clause is attached. The proceedings 

before the Income-tax Officer cannot be safd 

to start until there is some inquiry into the 

assessee, and a statement 

Tnc. income-tax is not evi¬ 

dence given m a proceeding before the 

Incoine-tax Officer. S. 52 provides for the 

punishment of such an offence under S. 

under S. 193. I ;P. Code, as web 20 
214. Complaint for offence under— 

tw recording finding 

that further enquiry was expedient—Right 

el "^^R 25 "'^"=‘^''-P'-°«eding, if vitfaN 
• wording of S 54 in 

IS perfectly dear. It is emphaiic in ks 
anguage and mandatory in its provisions 

tax^Shn^>“ °n foe Income- 

a partner to ins- 
pect the books of his firm which have been 
deposited with him that is in no way any 
departure or exception to the provisioL of 

is a partner 

fo fop posses¬ 
sion of the Income-tax Officer is entitled to 

Wan “ examination as of 

right of the books, which that officer has 

when the same has been produced before 
him m the course of proceedings under the 
Income-tax Act. If an application is taken 
out in a suit m Court by a partner of the 
hrni to call upon the Income-tax Officer to 
produce the book, the Income-tax Officer is 
entitled to refuse to produce it. 1941 I T 
R. 693. S. 54 only lays a prohibition'on 
the ^urt; it does not confer any exemption 
on the Income-tax Officer who is subject tn 
every process of the Court. 1939 T T p 

331^1939 Mad. 546=(1939) 1 M.L.J 791 
S 54 does not merely exclude evidence 
with regard to contents of any documents 
which may be produced before the income- 
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11 * * If (3) 1 section shall apply to the disclosure— 

” aSSi. oi Sosi.ion. I, f«, .he puepoees of a prc.cuUon .„d., 

this particulars to any person acting in the execution of this Act 

where h is necessary to disclose the same to him for the purposes of this Act, or 

a of any such particulars occasioned by the lawful employment under 
this Act of any process fo^r the service of any notice or the recovery of any demand, 

3r (d) of any such particulars to a Ciyil Court in any suit to which Govern¬ 
ment is a party, which reUtes to any matter arising out of any proceeding under 

this Act, or . . , 

(a of any such particulars to the Auditor General of India for the purpose 

of enabling him\o discharge his functions under section 144 of the Government o 

( f) of any such particulars to any officer appointed by the Auditor General 
of India or the Cent.al Board of Revenue to audit income-tax receipts or refunds, 

or 

fai of any such particulars, relevant to any inquiry into the conduct of an 
official of the Income-tax Department, to any persons .^pointed Commissioners 

S, .de P.l.dc s™. (fnpui^ 

Sol’etmSf of T'dS » --ing i.> ru„c,io„> in rcla.ion .o any 

matter arising out ofany such inquiiy, or] 

“a"ac»u.ltan., In .he aull.ori.y .arc.'.-atl 1 " snia-scction (3) ofsecon 6., ..hen 
exercisin'^ the functions referred to in that sub-section,] , 

(h) 1 of any such particulars occasioned by the lawful exercise by a 
public sL-lint of his powers under the Indian Stamp Act, 1899, to impound an 
insufficiently stamped document, or] ^___ 


leg. ref. . 

iThe words “Provided that” 
the proviso numbered as sub*scction (3) Y • ^ 
of Act VIl of 

2 The words and futures section 193 ot 
omitted by S. 9 of Act XXII of 1930. 

^ Inserted by S. 6G of Act VII of 1939 * 

** Inserted bv S. of Act XII of 194 ^* 
“Original Cl. [cc) inserted by S. 23 
XVin of 1933 and was rc-lcttcrcd as cl. {n) 

by S. 66 of Act VII of 1939 - 

NOTES. 

tax authorities for purpose of assessment, 
but it forbids any evidence with regard to 
such documents. It is wide enough to ex¬ 
clude evidence to the effect that account- 
books have been produced before the In¬ 
come-tax Officer. 1935 L. 272. The in¬ 
tention of S. 54 is to encourage asscssec to 
make a full and true disclosure of all rele¬ 
vant facts within his knowledge knowing 
that any statement made by him will not 
subsequently be used against him. It is 
certainly open to an asscssce to object to 
answering interrogatories on statements 
made by him in such proceedings on the 


ground that they are privileged. 151 I.C. 
104=1934 N. 181. The object of S. 54 . 
clearly is to make the income-tax returns 
and statements confidential as between the 
assessee and the income-tax department, and 
against the whole world, except for certain 
limited purposes provided by the section it¬ 
self A Court cannot, on the application 
of a defendant, order the plaintiff to obtain 
certified copies of bis returns and statements 
of bis agent made before the Income-tex 
Officer, a'^s that would clearly be an evasion 
of the prohibition contained in the section. 
Such copies are inadmissible m evidence un¬ 
less the plaintiff (desires their relation. 
1938 Rang. L. R. 243=1938 Rang. 276, A 

statement on oath made by a 
business before the Income-tax Officer is not 
inadmissible in evidence, and the Court is 
not precluded by S. 54 from admitting 
evidence a certified copy of the statement 
given to one of the partners by 
mx authorities. 50 L.W. 681=1939 l.T. 
R. 560=1940 Mad. 308. Income-tax return 
—Certified copy of—Admissibility m evi¬ 

dence to prove contents of 

50 L.W. 815=(1940) 2 MX.J. 257. 
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[ (0 of such facts, to an authoiised officer of the United Kingdom or of any 

Indian State or of ahy part of His Majesty’s Dominions which has entered into 

an agreement with British India for the granting of double taxation relief, as may 

be necessary for the purpose of enabling such relief or a refund under section aq of 
this Act to be given, or 

0 ) of such facts, to an officer of a Provincial Government, as may be neces¬ 
sary for the purpose of enabling that Government to levy or realise any tax imposed 
by It on agricu tural income, or ^ 

A t r exercising powers under the Sea Customs 

Act, 1878, or any Act of the Central Legislature imposing a duty of excise as may 
be necessary for enabling it duly to exercise such powers, or ' 

intn facts, 2[to any person charged by law with the duty of inquiring 

into the qualifications of electors] as may be necessary to establish whether a person 
IS or IS not entitled to be entered on an electoral roll, or * 

(m) ^[of] so much of such particulars, to the appropriate authority, as may 
be necessary to establish whether a person has or has not been assessed to income- 

ax in any particular year or years, where under the provisions of any law for the 
time being in force such fact is required to be established.'' ^ 

^ (4) ] Nothing in this section shall apply to the production 

by a public servant before a Court of any document, declaration or affiLvit filed 

.5A or] section »6A.o, to the giving ofe.idence b, , publK™tT„Xec< & 

except with the previoi'lltoZhTSihi^r'""^ 

CHAPTER IX. 

Super-tax. 

55. In addition to the income-tax charged for any year, there shall be charged 
Charge of super-tax. and paid for that year in respect of the total 

undivided family, ^[company, local authority, unregistered firL L other'^/ ’ 
of persons], not being a registered firm, “[or the partner, ^ association 

of the association individually,] an additional duty of income tax r members 

» 


LEG. REF. 

^ These clauses were substituted for the original 
cl. (d), by S. 66 of Act VII of 1939. 

® Substituted by Act XXIII of 1941. 

® Inserted by S. 4 of Act XII of 1940. 

® From the original proviso which was inserted 
by S. 10 of Act XXI of 1930, the words “ Provided 
further that ” were omitted and the proviso 
numbered as sub-S. (4) by S. 66 of Act VII of 

* 939 - 

® These words letter and f’gure were iuscr. 
ted by ibid. 

* The words “ Provided further that ** were 
omitted and the proviso numbered as sub¬ 
section (5), ibid. 

’ Substituted for “ individual, unregistered 
firm, Hindu undivided family or company 
with effect from ist April, 1923, by Ss. 7 and 
II of Act XI of 1924. 

* Substituted for “ company, un-registered 

firm or other association of individuals by S. 67 
of Act VII of 1939. 1 

® Inserted by ibid. 

Substituted for “Indian Legislature*’ by 
C,C.M -380 


A.O., 1937 . 

<5 „ NOTES. 

•k .®®'T^eg>stration in the manner 

cedfnt “ condition pre¬ 

cedent to the right of the Income-tax Officer 

R '933 R. 229=11 

■ c ^ el individual” in the pro- 

undiJdJ'f^^ '"='“465 a Hindu 

undivided farnily. 1935 A. 444=1935 A. 

I he expression "Hindu undivid- 
ed family in S. 55 of the income-tax Act 
includes females and is much wider than the 
expression “coparcenary” which includes 
only the males in whom the joint family 
property is vested. In the case of a joint 
Hindu family consisting of the assessee his 
mother and his wife, the income received bv 
the assessee as sole surviving coparcener by 
right of survivorship has to be taxed as the 
income of a Hindu undivided family for thl 
purposes of super-tax under ‘S 55 of thl 
Act. and not as his own individual ^ 

59 B. 618=37 Bom.L.R. 692=^5 
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^[Provided that where under the provisions of clause [b) of sub-section (5) 
of section 23 an unregistered firm has been assessed in the manner applicable to a 
registered firm, super-tax shall be payable by each partner of the firm individually 
on his share in the income, profits and gains of the firm and not by the firm itself;] 

Provided ^ [further] that, where the profits and gains of an unregistered firm 
^[or other association of persons not being a company] have been assessed to super¬ 
tax, super-tax shall not be payable by ^[a partner of the firm or a member of the 
association, as the case may be^ in respect of the amount of such profits and gains 
which is proportionate to his share., 

56. Subject to the provisions of this Chapter, the total income of any ® indi- 
Total income for purposes vidual, Hindu undivided family, company,^ * local 
of super-tax. authority], unregistered firm or other ^[association of 


LEG. REF. 

' Inserted by S. 67 of Act VII of 1939. 

* Substituted for “ an individual having a 
share in the firm,” by ibid. 

^ Substituted for “ individual, un-rcgistcred 
firm, Hindu undivided family or company,” 
by Ss. 8 and 11 of Act XI of 1924, 
with effect from 1st April, 1923. 

* Inserted by S. 68 of Act VII of 1939. 

® Substituted for “ association of indivi- 
uals” by ibid. 

NOTES. 

The phrase “Hindu tmdivided family" is 
used in the statute with reference not to 
one school only of Hindu Law, but to all 
schools; and it is a mistake in method to 
begin by passing over the wider phrase of 
the Act the words “Hindu coparcenary”. 
All the more it is not possible to say on the 
face of the Act that no female can be a 
member. Where therefore the income be¬ 
longs not to the assessee himself but to the 
assessec, his wife and daughter jointly, the 
association of such individuals can be des¬ 
cribed as "Hindu undivided family”. 64 I. 

A. 28=41 C.W.N. 385=1937 P. C. 36= 
(1937) 1 M.L.J. 312 (P.C.). In an ex¬ 
tra-legal sense and even for some purposes 
of legal theory, ancestral property may per¬ 
haps be described, and usefully described, as 
family property, but it docs not follow that 
in the eye of the Hindu law it belongs, save 
in certain circumstances, to the family as 
distinct from the individual. By reason of 
its origin, a man’s property may be liable to 
be divested wholly or in part on the happent 
ing of a particular event, or may be answer¬ 
able for particular obligations, or may pass 
at his death in a particular way; but if, in 
spite of all such facts, his persona! law re¬ 
gards him as the owner, tlie properW as his 
property and the income therefrom as his 
income, it is chargeable to income-tax as 
his, i.e., as the income of an individual. Il 
would not be in consonance with ordinary 
notions or with a correct interpretation of 
the law of the Mitakshara to hold that pro¬ 
perty which a man has obtained from his 
father belongs to a Hindu undivided family 
by reason of his having a wife and daugh¬ 
ters. 64 I.A. 28=41 C.W.N. 385=(1937) 
1 M.L.J. 312=1.L.R. (1937) 1 Cal. 653 


(P.C.). The income received by right of 
survivorship by the sole surviving male 
member of a Hindu undivided family can 
be taxed in the hands of such male member 
as his own individual income for the pur¬ 
poses of assessment to super-tax under S. 

55. 39 Bom.L.R. 1010=46 L.W. 223= 

169 T.C. 7=1937 P.C. 239 (P.C.). 

Secs. 55 to 59: Super-tax.— Super-tax— 
Income from dividends—Liability to pay 
super-tax in the hands of recipient. 3 P. 
470=78 I.C. 783. Where an ^registered 
Association is converted into a limited com¬ 
pany, the rate of super-tax applicable to^ it 
in respect of the profits of the Association 
for the year previous to that of the conver¬ 
sion, is the flat rate of one anna in the rupee 
appropriate to a company. 1928 P.C. 1= 
40 B. 38=54 M.L.J. 1 (P.C.). Super¬ 
tax—Liability for—Undivided profits—Capi¬ 
talisation of—Bonus shares newly issued on 
basis of—Super-tax, on vajue of—Share¬ 
holders* liability for. 47 M. 837=47 M.L. 

J. 242. Company—Profits—No declaration 
of dividend—Profits distributed as bonus 
shares—Super-tax—Liability of shareholders. 

2 R. 211=1924 R. 337. Super-tax being 
calculated on the income of the previous 
year, the fact that the assessee became en¬ 
titled to larger share in a firm at the time 
of assessment docs not enable the tax being 
calculated on such increased share. 26 
Bom.L.R. 266=48 B. 504. Levy of super¬ 
tax after the year of assessment is closed— 
Suit for refund—Maintainability. 78 I.C. 
438=1925 S, 67. Assessee controlling and 
receiving income from family companiw 

Liability to s\ipcr-tax. 51 B. 372. ^ 

Marten, C. /.—Though it is permissible m 
law for the CroA\Ti to enquire into the 
genuineness of the transactions beUyeen the 
assessee and the family company, it would 
be quite wrong to start witli the presump¬ 
tion that those transactions arc sham ones. 
On the contrary, one should start with the 
presumption that they are genuine and throw 
the onus on the C^o^^m to prove the con¬ 
trary. 51 B. 372=1927 B. 371. . . 

Sec. 56.—There is no provision m tne 
Act for the assessment to income-tax or 
super-tax of the estate of a decea^d 

son. 31 C.W.N. 630=103 I.C. 120=1927 
C. 518. 
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persons]] shall, for the purposes of super-tax, be the total income as assessed for 
the purposes of income-tax, and where an assessment of total income has become 
final and conclusive for the purposes of income-tax for any year, the assessment 
shall also be final and conclusive for the purposes of super-tax for the same year. 


57. Non-resident partners and shareholders.—Omitted by S, 69 of the Indian Income^ 
tax (Amendment) Act, 1939 {VII of 1939). 

58. (i) All the provisions of this Act, ^[relating to the charge, assessment, 

.... collection and recovery of income-tax except those 

^ super- contained in] section 3, ^[the second proviso to sub¬ 

section (i) of section 7, ^[the second and third provisos 
'' ^[clauses {a) and (b) of sub-section (2) of section 14], and section 5, 

[ ] ^[* 1 ^ 9 ) ®[and 20 and the first proviso to sub-section (i) of section 41 and 

section] 3 [*] ii[*] and ^^[sub-section (2)] of section 58G] shall apply, 

so far as may be, to the charge, assessment, collection and recovery of super-tax. 
i3[* * * ♦ * * 

. (2) Save as provided in ®[sub-sections (2), (2.d), {2B), (3.^), (3C), 

^11 section 18,] * *] ^’^[a.nd section 58H] super-tax 

shall be payable by the assessee direct. 

i8[GHAPTER IXA. 

Special Provisions relating to certain classes of Provident Funds. 

Definitions. Chapter, unless there is anything 

repugnant in the subject or context,— 

(a) a “ recognised provident fund ” means a provident fund which has been 
and continues to be recognised by the Commissioner, in accordance with the pro¬ 
visions of this Chapter ; 

(b) an ‘‘ employer ” means— 

(i) a Hindu undivided family, company, firm, or other association of * *1 
persons, or ; > l j 

{ii) an individual engaged in a business, profession or vocation whereof 
the profits and gains are assessable to income-tax under section 10, ♦ *j 

itiaintaining a provident fund for the benefit of his or its employees. 

employee ” means an employee participating in a provident fund. 
Out does not include a personal or domestic servant; 


LEG. REF. 

^ Omitted by S. lo of Act III of 1928. 

* Substituted for “ except ” by S. 25 of Act 
XVIII of 1933. 

® Substituted for “ the pro\aso ” by S. 70 of 
Act VII of 1939. 

* Substituted for the words and figure “ the 
provisos to section 8 ” by S. 25 of Act XVIII of 
* 933 - 

® Substituted by Act XXIII of 1941. 

• The figures “ 17 ” omitted by S. 70 of Act 
Vll of 1939. 

’ The figures “ 18 ” omitted by S. 25 of Act 
XVIII of 1933. 

• Substituted for the figures “ 20 ” bv S -rn 

of Act VII of 1939. ' 

®The figures “ 21 ” omitted by ibid. 
Substituted for the word and fieures*' 

48 ” by S. 25 of Act XVIII of 1933. ^ 

ittV figures “ 48 ” omitted by S. 70 of Act 
VH of 1939. 

** Substituted for the words, brackets and 
figures “sub-sections (2) and (3)** h\ ibid 

“ Omitted by S. 25 of Act XVIII of 1022 
Inserted by iW. ‘ > 933 . 


>>> Substituted for the words, brackets, figures 

(3^), (3^). (3C) and 
(3/)) by S. 70 of Act VII of 1939. 

“Section 57 ” omitted by ibid. 

” Inserted by S. 4 of Act XII of 1929. 

'* Chapter IXA inserted by S. 5 of Act XII 
of 1929. 

The words “individuals or” omitted by 

S. 71 of Act VII of 1939 . 

®®The words and figures “or section ii ’* 
omitted by ibid. 

NOTES. 

Sec. 58 .—^Under S. 58 read with Ss. 34 
and 35 the Assistant Commissioner has ju¬ 
risdiction to inquire into an appeal from the 
order demanding super-tax. 145 I.C. 145 
— 1933 S. 158 . As to power of Income-tax 
Officer to refuse to renew certificate of re¬ 
gistration of firm, see. 31 N.L.R. (Supp ) 
233=1936 N. 121 . See also 1933 Sind 158 * 
51 M.L.J, 1 (P.C.), cited under S. 55 * 
supra; 53 A. 445=1931 A.L.J. 336 = 193 i 
A. 421 . 
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(d) a “ contribution” means a ny sum credited by or on behalf of any 
employee out of his salary, or by an employer out of his own monies, to the individual 
account of an employee, but docs not include any sum credited as interest; 

(e) the “ balance to the credit ” of an employee means the total amount 
to the credit of his individual account in a provident fund at any time ; 

(() the “ annual accretion ” to the balance to the credit of an employee 
means the increase to such balance in any year, arising from contributions and 

interest * 

( 1 ) the “ accumulated balance due ” to an employee means the balance to 
his credit, or such portion thereof as may be claimable by him under the regu ations 
of the fund, on the day he ceases to be an employee oi the employer maintaining 

the fund ; and 

(A) the “ regulations of a fund ” means the special body of regulations 
governing the constitution and administration of a particular piovidcnd fund. 

itSB (I) The Commissioner of Income-tax may accord recognition to any 
^ ^ provident fund which, in his opinion, satisfies the 

The according and with- conditions prescribed in section 58^ rules 

drawal of recognition. made thereunder, and may, at any time, withdraw such 

recognition if, in his opinion, the provident fund contravenes any of those conditions. 

ir* + * * * * J 

If (2)] An order according recognition shall take effect on such date as 

the Commissioner may fix in accordance with any rules the 

Revenue may make in this behalf, such date not being later than the last day of the 

financial year in which the order is made. 

i[ (3) ] An order withdrawing recognition shall take effect irom the day on 

which it is made. r j u u 

2 r(s^) An order according recognition to a provident j 

unless the Commissioner otherwise directs, be affecte^d by ‘he fact ^t the fund 
is subsequently amalgamated with another on the ocanience^o^ 

amalgamation of the undertnki.igs i.i conncrt.on tv.th which the ^ 

maintained, or that it subsequently absorbs the whole or 

vident fund belonging to an undertaking which is wholly or P^*^! j 

or merged in the undertaking of the employer maintaining the first mentioned 

fund.] 

t[ (4) ] An employer objecting to an order of the ^'Ornmissioner iTtong 
to recognise ^[or an order withdrawing recognition Irom] a piotidcnt ft Y 

appeal,^ithin sixty days of such order, to the Central Board of Revenue. 

The appeal shall be in the form and shall he verified in the manner pres¬ 
cribed by the Central Board of Revenue. 

58C. (1) In order that a provident fund may 

Conditions to be satisfied ,.cceivc and retain recognition, it shall satisfy the con- 
by a ncoRiiised provident ^ct out below and any Other conditions wmen 

the Central Government may, by rule, prescribe— 

(a) All employees shall be employed in India, or shall be employed y an 

emnlovcr whose principal place of business is in British India. 

^ ^tfProvided that the Commissioner may, il he thinks fit and .'■ubje . 

to a fund maintained by an employer whose pr.nc.pal plau o[himncss n 
British India notwithstanding that a proportion not exceedtng ten pet cent, 
employees is employed outside India.] 


LEG. REF. . 

^ Sub-S. (2) omitted and sub-scctions ( 3 )> ( 4 ) 
and (5) re-numbered as {2), (3) and (4, 

pectively by S. 72 of Act VII of 1939. 


- Inser ted by S. 9 of Act XL of 1940* 

^ Inserted by S. 72 ot .\ci \ 11 t 939 ' 

* Added bv S. 10 of Act XL ' 94 ®’ 
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(i) The contributions of an employee in any year shall be a definite propor¬ 
tion ot his salary for that year, and shall be deducted by the employer from the 
employee’s salary in that proportion, at each periodical payment of such salary 
in that year, and credited to the employee’s individual account in the fund 

• u- that an employee who retains his employment while serving 

m His Majesty s Forces or when taken into or employed in the national service 

sSre Subjects) Act, 1940, or the National 

bervice (Technical Personnel) Ordinance, 1940, may, notwithstanding that he 

receives from the employer no salary or a salary less than he would have received 

had he not entered His Majesty’s Forces, or been so taken into or employed in the 

national service, contribute to the fund during his service in His Majesty’s Forces 

or while so taken into or employed in the national service a sum not exceeding the 

amount he would have contributed had he continued to receive from the empfoyer 

in iv,. provisions of section 58D, the contributions of an employer 

to the individual account of an employee in any year shall not exceed the amoLt 
of the contributions of the employee in that year, and shall be credited to the 
employee s individual account at intervals not exceeding one year. 

(d) The fund shall consist of contributions as above specified “fand of dona 

received 3[by the trustees]], of accumulations thereof, and of intreTt 

(simple and compound), credited in respect of such ^rcontribution<i ^ 

accumulations], and of securities purchased therewith, and of no other sumT 

T- , °r more trustees sfor in the Official 

r employer shall not be entitled to recover any sum whatsoever from 

leaves his employment otherwise than on account of ill-health or other unavoM^K I 
SguLtions'y behalf in the 

interest (simple and compound) credited in rSect of mcl? 
accumulations thereof, in accordance with the regulations onhe°fund''“°''' 

(g) The accumulated balance due to an emnWe chall Vi 

day he ceases to be an employee of the employer maintaining the funT^ ^ 

(A) Save as provided in clause (e) or in accordan^^ .. 
and restrictions as the Central Government mav hv r 1 conditions 

of the balance to the credit of an employee shall & Xoble to'hta''^’ 

P-ovidcS STnitT pmviSSS St'er-orf th'®"'*,1 
the regulation shall, to tfe catcnt of tl!'“r?p'’„g'’„’a'L" °b)S„™cK“‘' 

ren.ove“LmTeTg;S.r„^*\r.’'fut'' tball be 


Power to relax restiictions 
of employers’ contributions in 
certain cases. 


LEG. REF. 

' Proviso added by S. lo of Act XL of iqao 
and shall have effect from 3rd September, 1939. 
Inserted by S. 10 of Act XL of 1940 
The words “ by the trustees ” substituted 


58D. Subject to any rules which the rVr.f 1 
Government may make in this behalf, the Commk!" ^ 
may, in respect of any particular fund relax the 
^ns of condition (c) of sub-section ^ i ^nf !eetio„" P^'g^' 


for the words “ from the trustees ” by Act XXIIl 
ui:tfo“s->ty1‘' .o;f;rS--a„d accum- 

'Inserted by S..ottfiVl/940. 
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(a) so as to permit the payment of larger contributions by an employer to 
the individual accounts of employees whose salary does not exceed five hundred 

rupees crediting by employers to the individual accounts 

of employees of periodical bonuses or other contributions of a contingent nature, 
where the calculation and payment of such bonuses or other contributions is provided 
for on definite principles by the regulations of the fund. 

s8E The annual accretion in any year to the balance at the credit of an 
^ ‘ employee participating in a recognised provident fund 

Annual accretion deemed ghall be deemed to have been received by him in that 

to be income received. included in his total income for that 

year, and, subject to the exemptions specified in section 58F, shall be liable to income- 

tax and super-tax; ■ / x r *• * r i. 

Provided that, for the purpose of sub-section (3) of section 15, out oi such 

annual accretion only the employee’s own contributions shall be included in his 
total income. 

s8F (1) An employee shall not be liable to pay income-tax on contributions 
^ * to his individual account in a recognised provident 

Exemption of annual accre- fund, in so far as the aggregate of such contributions in 
tion from income-tax. y^ai- docs not exceed one-sixth of his salary in that 

year ^[or six thousand rupees, whichever is less]. 

(2) ^[Interest credited on the accumulated balance of any employee in a 
recognised provident fund shall be exempt from payment of income-tax, if and in 
so far as it does not exceed onc-third of the salary of the employee for the year 
concerned and] in so far as it is allowed at a rate not exceeding such rate as the 
Central Government may, by notification in the official Gazette, fix in this behalf. 

j-SG. ^[(0 the accumulated balance due to an employee partici- 

f /-.MTiniatra pating in a recognised provident fund becomes payable, 

baulTc^T horn income-tax and such accumulated balance shall be exempt from pay- 
super-tax. ment of super-tax except to the extent of an amount 

equal to the aggregate of the amounts of super-tax on annual accretions that would 
have been payable under section 58E up to the first day of April, 1933, if the Indian 
Income-tax (Second Amendment) Act, 1933, had come into force on the 15th March, 

IQ30.] .... . r A 

3[ ^2) ] Where an employee participating in a recognised provident luna 

has rendered continuous service with his employer for a period of not less than five 

years, and the accumulated balance due to him becomes payable, such accumulated 

balance shall be exempt from payment of income-tax 4 * * * ♦] and 

shall be excluded from the computation of his total income : 

Provided that the Commissioner of Income-tax may allow such exemption 
and exclusion where the employee, has rendered continuous service with the employer 
for a period of less than five years, if, in his opinion, the service has been terminated 
by reason of the employee’s ill-health, or by the contraction or discontinuance of 
the employee’s business, or other cause beyond the control of the employee. 

3 [ (3) ] Where exemption from payment of income-tax is not allowed under 
the provisions of ®[sub-section (2)], the Income-tax Officer shall calculate the total 
of the various sums of income-tax ®[and super-tax which would have been payable 
by the employee in respect of his total income for each of the years concerned ii 
the fund had not been a recognised provident fund, and the amount by which such 
total exceeds the total of all sums paid by or on behalf of such employee by way of 

leg. ref. 

» Added by S. 73 of Act VII of 1939. 

* Sub:^titutcd for the original words by tbid. 

3 Sub-S. (i) inserted and original sub-Ss. 

m) and (2) re-numbcred (2) and (4) by S. 26 

Act XVIII of 1933 ; ,, 

* The words “ and super-tax omitted by 


ibid. 

^ Substituted for the word, brackets and figure 
“ svib-section (1)," by ibid. 

’ Substituted for the original words by S. 74 
of Act \'II of 1939. 

1939. 
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tax for such years shall be payable by the employee in addition to any other income 

tax and super-tax] for which he may be liable for the year in which the accumulated 
balance due to him becomes payable. 

58H. The trustees of a recognised provident fund, or other person authorised 

Deduction at source of in- alcumulTted ba'laLf Payment of 

come-tax payable on accumu- accumulated balances due to employees, shall, at the 

lated balances due. tinie an accumulated balance due to an emplovee is 

paid, deduct therefrom anv income-tpiv j 

i[sub-section (3)] of section 58G and any income-tax and super-tax payable on a" 

employees total income as determined under sub-section (^) of section cfiT o ^ 

sub-sections (4) to (9) of section 18 shall apply as if the sum to be dScSd M^^re 

income-tax payable under the head “Salaries.” ^ 

58I. (i) The accounts of a recognised provident fund shall be maintaineH 

A . r ■ . by the trustees of the fund and shall be in 
Accounts of recognised pro- ..^iA fnr curb j u n m such form 

Vident funds. and tor such periods, and shall contain such particulars 

/ 1 Revenue may prescribe 

(2) The accounts shall be open to inspection at all reasonable t m^s bv 

Income-tax authorities, and the trustees shall furnish to the Income tav nffl 

such abstracts thereof as the Central Board of Revenue may prescribe. 

58J. (i) Where recognition is accorded to a provident fund with existincx 

Tr , . f 1, 1 balances, an account shall be made of the fi.nH ” ^ 

Treatment of balances in hrfarr tbr i t up to 

newly recognised provident ™ ^ ^ ^ which the recognition talcec 

funds, ^ showing the balance to the credit of eLh -- 

ployee on such day, and containing such further LtV-' 
culars as the Central Board ot Revenue may prescribe. parti- 

(2) The account shall also show in respect of the balnnr^^ j- 

each employee the amount thereof which is to be transferred to that 
account in the recognised provident fund, and such amount Chpr^i ®^P^°yee s 
his transferred balance) shal be shown as the balance to his credit in th”p^f 
provident fund on the date on which the recognition Tthe fnnj . U ^“gn.sed 
sub-sections (3) and (4) shall apply thereto 

Any portion of the balance to the credit of an emnlovee In tE.. ^ /- . 

which is not transferred to the recognised fund shall be excluded from fund 

of the recognised fund and shall be liable to income-tax and sunS ^- 

dance with the provisions of this Act other than this Chapter^ * accor- 

(s) Subject to such rules as the Central Board r»r 

behalf, the Income-tax Officer shall make a calculation of the uiaymake in this 
comprised in a transferred balance which would have been of all sums 

this Chapter had been in force from the date of the institnf* ^ to income-tax if 
regard to any tax which may have been paid on any such without 

(if any) shall be deemed to be income received by the emnlnvp aggregate 

the recognition of the funds takes effect and shall Kp Y ^ the year in which 
total income for that year ; and, for the purnSes o^. employee’s 

the transferred balance shall be disregarded but nn remainder of 

by way of refund or otherwise, shall be gi'anted in r ^ exemption or relief 
in such transferred balance : ^^Y sum comprised 

Provided that, in cases of serious a oi ^ ^ 

LEG R.EF it ' -- — 

* Substituted for the word, brackets and A^rxxiv'orf934.^^^ ” ® Sch. I of 


of section 


3040 


[S. 58-K 


The Civil Court Manual (Imperial Acts). 


assessed on his total income as determined under sub-section (3) shall be entitled 
to withdraw from the balance to his credit in the recognised provident fund a sum 
not exceeding the difference between such amount and the amount to which he 
would have been assessed if the translerred balance had not been included in his 

total income. 

(3) Nothing in this section shall affect the rights of the persons administering 
an unrecognised provident fund or dealing with it, or with the balance to the credit 
of any individual employee, before recognition is accoided, in any manner w ic 

may be lawful. 

r8K (0 Where an employer who maintains a provident fund (whether 
^ ^ recognised or not) for the benefit of his employees and 

Treatment of fund trans- transferred the iund or any portion of it, transfers 

ferred by employer to trustee, fund, or portion to trustees in trust for the emplo- 

yees participating in the fund, the amount so transferred shall be deemed to be of 

the nature of capital expenditure. 

(2) When an employee participating in such fund is paid the accumulated 
balance due to him therefrom, any portion of such balance as represents his share in 
the amount so transferred to the trustee (without addition of interest and exclusive 
of the employee’s contributions and interest thereon) shall, tfif the employer has 
made effective arrangements to secure that tax shall be deducted at source from \he 
amount ofsuch share when paid to the employee,] bedeemed to be an expendi¬ 
ture by the employer within the meaning of ^[clause (xii)] oi sub-section (2) ot 

section 10, incurred in the year in which the accumulated balance due to me 
employee is paid. 

58L. (1) All rules made under this Chapter shall 

Provisions relating to rules. bc subject to the provisions of sub-sections (4) and (5) 

of section 59. 

(2) In addition to any power conferred by this Chapter, the CenU'al Govern¬ 
ment may make rules— 

(a) prescribing the statements and other information to bc submitted with 
an application for recognition ; 

(i) limiting the contributions to a recognised provident fund by employees 
of a company who arc shareholders in the company ; 


LEG. REF. 

^ Inserted by S. 75 of Ac \'II of 193c). 

* Substituted for the word, brackets and 
figures “ cl. (lAj” by S. 75 of Act VH of 1939. 

NOTES. 

See, 58-K: Scheme' of the Act with 

REFERENCE TO EMPLOYER'S DKDUCIIONS It 

seems to be the scheme of the Act that the 
employer is to have the advantage of deduc¬ 
tions in respect of money which he has con¬ 
tributed to the fund, together with the in¬ 
crease to the fund which his money has 
earned prior to the time of the transfer of 
the fund to the trustees. He is not to have 
any benefit in respect of employee’s contri¬ 
butions or interest thereon up to that time 
and he is not to have the benefit in respect 
of any interest that is earned by the fund 
after transfer. ‘His share’ occurring in 
S. 58-K cannot be given the meaning of 
‘his contributions’. It can only mean the 
emnlover’s contributions and interest thereon 

un to the date of transfer. 1939 I.T.R. 
187i=1939 N.L.J. 18=1939 Nag. 89. 


‘Without interest’. —The words ‘with¬ 
out interest' occurring in S. 58-K mean 
‘without taking into account the interest 
earned on the fund after it has been trans¬ 
ferred to the trustees.’ 1939 I.T.R. 18/:= 
1939 N.L.J. 18=1939 Nag. 89. The words 

‘without addition of interest’ occurring m 
S. 58-K (2) mean ‘without taking into ac¬ 
count the interest earned on the fund after 
it has been transferred to the trustees and 
the words ‘his share’ mean, the employer s 
contributions and interest thereon up to the 
date of transfer. It seems to be the scheme 
of the Act that the employer is to have the 
advantage of the deductions in respect of 
money which he has contributed to the 
together with tlie increase to the fund which 
his money has earned prior to the time <n the 
transfer of the fund to the trustees. He is 
not to have any benefit in respect of emplo¬ 
yee’s contributions or interest thereon up to 
that time and he is not to have the 
in respect of any interest that is earned by 
the fund after transfer. I. L. R. (1941) 
Nag. 240. 
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(c) providing for the assessment by way of i . 

received by an employee for an assignmern o/or cLttnJnf 7 “"^ideration 
beneficial interest in a recognised provident fund ; ^ 

(d) determining the extent to and the manner , t,* i. 

payment of income-tax and super-tax may be erantprl ’ / exemption frem 

and interest credited to the individual accounts^of pm of contributions 

from which recognition hL'Un wkSawn 

(«) generally, to carry out the purposes of this PbaT^t,.. j 

’[CHAPTER IXB. 

Special Prov,™ pELATme to certam classes o, Sl,pe,al-ll.at.ok 

Definitions. fiSN. In this Chapter, unless thei-f ic , 

AT < . repugnant in the subject or comext anything 

(a) approved superannuation fund ’ means a ’~- 

part of a superannuation fund which has benn a ^ ^riperannuation fund or any 

m ■ employer,• • employee,’ .„d “Lmt.i'3 r““ ““P*"’ 

relation to provident funds; ^ expressions in section 58A in 

(c) ‘ordinary annual contribution’ means an a 1 
fixed amount or an annual contribution computed on so""“j contribution of a 
rence to the earnings, the contributions or the^number of Sem£‘of Sff 

580 . (i) The Central Board of Revenue mav arr ^"'"^ers of the fund. 

Approval and withdrawal of "Xcf ?r any part a ^superinua^ST' d 

which m --P-n 

approval, if in Its opinion the circumstances of the fund or ^ withdraw such 

continuance of the approval. ^ part cease to warrant the 

(2) The Central Board of Revenue shall • 

trustees of the fund the grant of approval with the dot in writing to the 

to take effect, and, where the apJLal is fanned 

conditions. ^ ^ ^t'bject to conditions, those 

(3) The Central Board of Revenue shall eomryT.. ■ 

trustees of the fund any withdrawal of approval wifTi tf. m writing to the 

and the date on which the withdrawal is to take effect ^^^sons for such withdrawal 

(4) The Central Board of Revenue shall neith#' * r 
to any superannuation fund or any part of a 

given the trustees of that fund a reasonable omf unless it has 

matter. ^sonable opportunity of being heard in the 

58P. In order that a superannuation fund ma . • 

Conditions for approval. the following COndifi’nnc^ J'^tain approval 

(a) the fund shall be a fund establish^ S ^ : 

nection with a trade or undertaking carried on in Brik^h IndTa°'^^^^^ 

(b) the fund shall have for its t 

^ployees in the trade or under taking on theirmi^emer aTor alrritcifiSl 

LEG. REF. 

^ This word was substituted for the word *he* 
by A.O., 1937 

CC.M.—381 


^ •Oh.p.„,XBlm„Wl,S.„„A„vir,f 
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aae or on their becoming incapacitated prior to such retirement or for the widows, 
children or dependants of persons who are or have been such employees on the 

death of those persons ; and , ,, , . -i ^ 

(c) the employer in the trade or undertaking shall be a contributor to the 

fund : . • • ' j r- 

Provided that the Central Board of Revenue may, if it thinks fit and subject 

to such conditions, if any, as it thinks proper to attach to the approval, approve a 

fund or any part of a fund— . , r i 

(0 notwithstanding that the rules of the fund provide for the return m certain 

contingencies of contributions paid to the lund, oi ^ i 

(ii) it the main purpose of the fund is the provision of such annuities as 

aforesaid, notwithstanding that such provision is not its sole purpose,^ or 

{Hi) notwithstanding that the trade or undertaking in connection with which 

the fund is established is carried on only partly in British India. 

^ 80 . (0 An application for approval of a superannuation fund or part of a 

superannuation lund for any year ol assessment shall 
Application for approval. writing before the end of that year by the 

trustees of the fund to the Income-tax Officer, and shall be accompanied by a 
copy of the instrument under which the fund is established and by two copies of 
the rules and of the accounts of the fund lor the last year for which such accounts 
have been made up. The Central Board of Revenue may require such luither 
information to be supplied as it tliinks proper. 

(2) If any alteration in the rules, constitution, objects or conditions of the 
fund is made at any time after the date of the application lor approval, the U^tces 
of the fund shall forthwitli communicate such alteration to the Income-tax Officer, 
and in default of such communication any approval given shall, unless the Central 
Board of Revenue otherwise orders, be deemed to have been withdrawn from the 
date on which the alteration took effect. 

58R. Income derived from investments or deposits ol an approved super¬ 
annuation fund shall be exempt from payment of incoine- 
Exemption of superannua- paid by an employer or an employee 

tion fund from income-tax. contribution lo^vards an approved super¬ 

annuation fund shall, in the case of an employer, be deducted in computing his 
income, profits or gains for the purpose of assessment, and, in the case^of an employee, 
be treated for all the purposes of this Act as if it w^erc a sum to which the provisions 
of section 15 apply : 

Provided that no such exemption shall be allowable to an employee in 
respect of any sum ^vhich is not an ordinary annual contribution : 

Provided further that \vhcrc a contribution by an employer is not an ordinary 
annual contribution it shall, for the purposes of this section, be treated, as the 
Central Board of Revenue may direct, cither as an expense incurred in the year 
in which the sum is paid, or as an expense to be spread over such period of years 
as the Central Board of Revenue thinks proper. 

58S. (i) Where any contributions (including interest on contributions, if 

any) are repaid to an employee, the amount so repaid 
Treatment of repaid contri- shall bc deemed for the purposes of income-tax ^[* *] 

to bc income of the employee for that year. 

(2) Where any contributions (including interest on contributions, ii any) 
arc repaid to an employee during his lifetime but not at or in connection witli the 
termination of his employment income-tax on the amount so repaid or paid shall 
except in the case of an employee whose employment was carried on- abroad, bc 
deducted by the trustees of the fund at the average rate of tax at which the employee 


LEG. REF. S. 5 of Act XU of 1940 . 

J Tlic v/ords “ and super-tax ’* omitted by 
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was liable to income-tax *] during the pieceding three years or duiing such 

period, if less than three years, as he was a member of the fund, and shall be naid 

by ,he ,o ,l,e credi, of .be Central Government within the p ,„ibri 

time and in such manner as the Central Board of Revenue may direct ^ 

58T. Where an employer deducts from the emoluments paid to an employee 
Deduction from pay of, and P^YS On his behalf any Contributions of that t mnlov te 

StXrs h?i„‘a diTncrdXlirnri;'’"”*'”" ’'""‘‘■o''' 

return under section 21. t • * j f r ^ the return which 

he IS required to furnish under section 21 
58U. If a fund or a part of a fund for aty reason ceases to be an approved 

Liabilities of trustees on nevertheles^ftrustees of the fund shall 
cessation of approval of fund. paid ^ liable to account for tax on any 

bu.i„„.^lfTX““.d (-eluding interest on cnn.ri- 

{b) in commutation or in lieu of annuities, 
in so far as the sum so paid is in respect of contributions madp r ^ 

OhIp"er provisions of X 

58V. The trustees of an approved superannuation fund and any employer 
Particulars to be furnished in Thall'^^when^^eL^Ved Superannuation fund 

unds. Officer, within twenty-one days of the date o? such 

(а) furnish to the Income-tax Officer a return containing such particulars 

of contributions made to the fund as the notice may require * ^ ^ i^ivuiais 

(б) prepare and deliver to the Income-tax Officer a return containine- 
from t£ ffind!"”"' ^ of residence of every person in receipt of an annuity 

(n) the amount of the annuity payable to each annuitant 
{lii) particulars of every contribution (includinff interest ■ 

if any) returned to the employer or to employees ; and ntiibutions, 

(i.) particulars of sums paid in commutation or in lieu of annuities • 

[c) furnish to the Income-tax Officer a codv of thr , r ^ 

to the last date prior to such notice to which such accounts haveUp^^ 

together with such other information and particulars as the Central Rn, “P’ 

may reasonably require.] oard of Revenue 


CHAPTER X. 

Miscellaneous. 


59. (!) The .[Centrtd Botttd of Revenue] 



LEG. REF. 

^ This words “ and super-tax *’ omitted by 
Sec. 5 of Act XII of 1940. 

^ Substituted for the words “ Board of Inland 
Revenue by Sec. 4 and Sch. of Act IV 011924 

NOTES. 

Sec. 59: Rules; Rule 2.— Under R 2 
of the rules framed by the Board of Inland 
Keyenue under S. 59, the Assistant Commis¬ 
sioner is not himself competent to order the 
registration of a firm. The only power that 
he can exercise under the rule is to permit 




Income TaToffi j , application to the 

income tax Officer and thus condone the de- 

iay. Fur her the matter is entirely dkrre 

tionary w.th him and he cannot brcomDelled 

under any provisions of the Act or the^mlr 

‘0 grant the prayer madi 
to him by the assessee. Still on General 

cipies th^e High Court is competent to deie*^" 

mine whether the jurisdiction, wh ch vested 

in the Assistant Commissioner has ^ 

8Sr?A SS-S; t,SsA“ ^ 

not in t«ord»ca ,«h (nah, .hj Sg.jj 
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, rlass of income. Such rules may be made for the whole of 

titish India or for such part thereof as may be specified. 

( 2 ) Without prejudice to the generality of the foregoing power, such rules 


may 


notes. 

'(“Tri" iors?.’” 

25 to 35 of tl.t 

made bv the Central Board of Rp^eniie 
under S. 59 should not be taken as haying 
any further effect than that they provide a 
somewhat arbitrary, though convenient, me¬ 
thod of ascertaining the total profits or gams 
in respect of Life Assurance business and 
so do not prevent the assessees from claim¬ 
ing the benefits of the provisions of bs. » 
and 18 (5) of the Act. The assessees may, 
therefore, claim exemption from income- 
tax in respect of interest derived from Go¬ 
vernment of India tax-free securities which 
come within the proviso to S. 8 and also 
claim credit under S. 18 (5) for any deduc¬ 
tions of tax made at the sources. I.L.R. 

(1937) 2 Cal. 540=41 C.W.N. 905. 

Rule 25 .—The actuarial valuation rcSer- 
red to in R. 25 is the actuarial investigation 
into the company's financial condition re- 

nuircd by S. 8 (1) of H'c Jnd'a" L'fe 

Assurance Companies Act, 1912, and not 
mcrelv the actuarial valuation of its liaDi- 

Uties' which hy 

the profits. 50 L.W. 119=43 C.W.N. 926 
= 1939 P.C. 190 (P.C.).. Umler R. 25 
“the income, profits and gams of a liic as¬ 
surance business shall be the average annual 
net profits disclosed by the last preceding 
valuation"; that is to say shall he arrived 
at hv taking one fifth of the surplus disclos¬ 
ed in the valuation balance-sheet and 
ing it “as the average annual income of the 
business for the next quinQucnmiim . I he 
“net profits" in this rule clearly mean the 
“surplus, if any" in the statutory ^orm of 
valuation balance-sheet of life assurance 
and anniiitv funds (as per balance-sheet 
under Third Schedule)” over the net lia¬ 
bility under life assurance and annuity tran¬ 
saction (as per summary statement provid¬ 
ed in Fourth Schedule).” If the assessees 
actuarial valuation balance-sheet on the last 
date of the last preceding valuation shows 
a deficiency, the Income-tax Department can¬ 
not go behind the said valuation balance- 
sheet to find out if there were any profits 
in respect of the period of the last preced¬ 
ing valuation. (61 T.A. 41, F^U.) ^ 

W N. 926=:50 L.W. 119=1939 P.C. 190 

(P.C.). Where in the case of an asscssee 
who is a Life Insurance Company, the actua¬ 
rial valuation balance-sheet on the last date 
of the last preceding valuation shows a 
deficiency, R. 25 of the Rules framed under 
S. 59 of the Income-tax Act docs not per¬ 
mit the department to go behind the said 
valuation balance-sheet to find out if there 
were any profits in respect of the period of 
the last preceding valuation, 42 C.W.N. 
440. The expression ‘last preceding valua¬ 


tion' in R. 25 does not mean the valuation 
covering the last valuation period terminat¬ 
ing before the 1st of April of the year of 
assessment, but the last preceding valuation 
at the time of the return. R. 25 is of a 
mandatory character and provides the only 
manner in which the income, profits and 
gains of Life Assurance Companies can be 
ascertained, I.L.R. 1938 Mad. 270=1938 
Mad. 145=(1938) 1 M.L.J. 11 (F. B.). 

Rule 30.—The words “may be treated as 
expenditure” in R. 30 cannot be interpreted 
as conferring upon the Income-tax Officer 
and upon him alone the option to treat sums 
written off to meet depreciation of, or loss 
on securities or other assets, or carried to a 
reserve fund formed for that sole purpose, 
and not used for any other purpose, as ex¬ 
penditure incurred solely for the purpose of 
earning the profits of the business. Such 
a construction would do violence to the 
plain words of the rule. The rule really 
confers an option on the assessee to write 
off in his accounts to meet depreciation or 
to carry to a reserve fund to meet depre¬ 
ciation any amount which is justified by an 
actual loss in anv particular year. 40 Bom. 

L.R. 447=1938 Bom. 345, _ . , 

Rule 31.— The words '‘wh\ch m the 

opinion of the Coiiral Board of Revenue, iS 

unreosouahlcf' is S. 59 (fl) 

Income-tax Act, gives the Central Board ot 
Revenue absolute discretion to decide m 
cases coming under Cl. (o) of Sub-S. (2) 
of S. 59, whether the amount of troiible to 
the assessee is unreasonable, and in that case 
to estimate the income in accordance with 
rules prescribed. Hence R. 31 of the In- 
comc-lax Rules is perfectly t*M/ra 

not ultra vires. (1939) I.T.R. 

Sind 363. R. 31 is clearly made under 
S. 59 (3) of the Income-tax Act, and b. 

(2) must be read with S. 59 
ranee Companies come under S. i 
(ii) and it is clear that the words Dit’i- 
diiig Society" in R. 31 means and must be 
read as Dividing Insurance Society. It is 
also obvious from a reading of ‘9? 

“companies" referred to m R. 31 mean Lite 

Assurance Companies. (1^9) Ka ^ 

779=1939 I.T.R. 293= 939 Smd W3. 
also 1939 I.T.R. 352=1939 Smd 363; 1939 

I.T.R. 333=1939 Sind 2%. 

Rule 35.—The Income-tax Ofheer is 

autliorised to have recourse to the meth 
of computation provided by R. 35 ot t 
Income-tax Rules only “in the ■‘'’sence ot 
more reliable data”. When he has 
him the quinquennial valuations and tn 
actuarial reports of the assessee company \ 
respect of their Indian Life Insurance busi¬ 
ness, he cannot reject them iVi toio and assess 
the company under the proportionate scheme 
of R. 35, even if he questions the ^ ‘ 
ness of certain particulars in them. On the 
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(ff) prescribe the manner in which, and the procedure by which, the income, 
profits and gains shall be arrived at in the case of— 

{{) incomes derived in part from agriculture and in part from business ; 

***** 

(^'0 ] pei'sons residing out of British India ; 

( 5 ) prescribe the procedure to be followed on applications for refunds ; 

(c) provide for such arrangements with His Majesty’s Government as may 
be necessary to enable the appropriate relief to be granted under section 27 of the 
Finance Act, 1920, or under section 49 of this Act ; 

{d) prescribe the year which, for the purpose of relief under section 49, is 
to be taken as corresponding to the year of assessment for the purposes of section 27 
of the Finance Act, 1920 ; and 

(e) provide for any matter which by this Act is to be prescribed. 

i[ (3) In cases coming under clause {a) of sub-section (2), \Vhere the income, 
profits and gains liable to tax cannot be definitely ascertained, or can be ascertained 
only with an amount of trouble and expense to the assessee which, in the opinion 
of the Central Board of Revenue, is unreasonable, the rules made under that sub¬ 
section may— 

(a) prescribe methods by which an estimate of such income, profits and gains 
may be made, and 

(b) in cases coming under sub-clause (z) of clause (a) of sub-section (2) 
prescribe the proportion of the income which shall be deemed to be income, profit 
and gains liable to tax : 

and an assessment based on such estimate or proportion shall be deemed to be 
duly made in accordance with the provisions of this Act.] 

(4) ] The power to rnake rules conferred by this section shall, except on 
the first occasion of the exercise thereof, be subject to the condition of previous 
publication. 

(5) ] Rules made under this section shall be published in the Official 
Gazette, and shall thereupon have effect as if enacted in this Act. 

60. ^[(i)] The Central Government may, by notification in the Official 


LEG. REF. 

' Original sub-clause (u) was omitted and 
sub-clause (in’) re-numbered (it) by Sec. 77 of 

Act VII of 1939. 

* Inserted by S. 2 of Act XXVIII of 1927. 

® Sub-section re-numbered by ibid. 

* Original S. 60 re-numbered as sub-S. (i) 
by S. 10 of Act XXII of 1930. 

NOTES. 

other hand, he must apply himself to the 
data before him and assess the profits and 
gains of the company in accordance with the 
methods customarily employed in estimating 
the profits of Life Assurance Companies. 
I.L.R. (1941) 1 Cal. 550=45 C.W.N. 694. 
A Life Insurance Company carrying on 
business throughout the world as well as in 
India submitted a statement under R. 35 
of the Rules showing the profits of the 
Indian business as the proportion of the 
company’s whole world-wide income that 
Indian premiums bear to the world¬ 
wide premiums. The company claimed 
exemption from income-tax under the 
proviso to S. 8 of the Act in respect 
of interest derived from tax-free secu¬ 
rities of the Government of India 
Held, that the company was entitled to have 
the same proportion of that tax-free interest 
that the Indian premiums bear to the world¬ 


wide premiums, deducted from the income 
profits and gams assessed under Rr. 25 and 
o5 and exempted from tax. I.L.R n 937 ) 

^ ■ ^22 • The ‘income- 

* authorised to have recourse 

p icf computation provided by 

K. only m the absence of more reliable 
date, which (a) requires a scrutiny of the 
date which m fact had been made available 
to the Income-tax Officer, irrespective of 
any question as to the validity or correct- 

of the return made under S. 22 (1), 
and 6 &) a consideration of reliability of 
those data for the purpose of a computation 
of the income, profits or gains of the com¬ 
pany in accordance with S. 13 of the Act. 
The total income, profits or gains, of the 
company referred to in R. 35 is the income, 
profits or gains as they would be ascer¬ 
tained for the purposes o^ the Act. 63 

LA. 99=60 B. 248=1936 P.C. 55=70 M. 

L. J. 412 (P.C.). 

Sec. 60. —The law and statutory rules 
applicable for determining the assessment of 
income-tax must be the statutory laws and 
rules in force for the year of the assessment 
and not those in force during the year of 
the income which is assessed. The Gov¬ 
ernment Notification No. 11 of 4th Aoril 
1936, would therefore be applicable to an 
assessment levied on 28 — 10—1937 for the 
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Gazette, make an exemption, reduction in rate or other 
Power to make exemptions, modification, in respect of income-tax in favour of any 
etc. class of income, or in regard to the whole or any part 

of the income of any class of persons. 

(2) Where, by reason of any portion of an assessee*s salary being paid 
in arrears or in advance, ^[or by reason of his having received in any one financial 
year salary for more than twelve months], ®[or a payment which is under the 
provisions of sub-section (i) of section 7 a profit in lieu of salary] his income is 
assessed at a rate higher than that at which it would otherwise have been assessed, 
the Central Government may grant ^[the appropriate relief]. 

5[ After the commencement of the Indian Income-tax (Amendment) 
Act, 1939, the power conferred by sub-section (i) shall not be exercisable except 
for the purpose, of rescinding an exemption, reduction or modification already 
made,] 

®[6i. (i) Any assessee, who is entitled or required to attend before ’fthe 

Appellate Tribunal or] any Income-tax authority in 
Appearance by authorised connection with any proceeding under this Act otherwise 
representative. thzn when required under section 37 to attend personally 

for examination on oath or affirmation, may attend by a person authorised by him 


LEG. REF. 

* Added by see. 10 of Act XXII of 1930. 

* Inserted by S. 27 of Act XVIII of 1933. 

^ Inserted bv S. 78 of Act VII of 1939 - 

* Substituted for “ such relief as it may think 
fit,” by ihid. 

® Sub-section added by ibid. 

” This section substituted bv S. 79, ibid. 

^ Inserted by S. 11 of Act XL of 1940. 

NOTES. 

year ended 31st March, 1937, even though 
the income assessed be for the year ended 
31_3_1936. 196 I.C. 143=1941 Sind 110 
= 1940 I.T.R. 467. Under S. 60 the Gov¬ 
ernment of India can, by notification, deal 
with income-tax and super-tax, but it docs 
not follow that it cannot exempt, reduce in 
rate or otherwise modify income-tax alone 
or super-tax alone. The Government of 
India Notification, Finance Department 
(Central Revenue) No. 21, dated 12lh 
(October, 1929, exempts the assessee from 
the payment of income-tax in respect of 
such part of the profits of a firm which has 
discontinued its business, if tax had kt any 
time been charged on such business under 
the Income-tax Act (VII of 1918) or if an 
assessment has been made on the firm in 
respect of such profits under S. 25 (1) of 
the Income-tax Act (XI of 1922). This 
notification does not, however, extend to 
super-tax and the profits so exempted from' 
income-tax can be included for ascertaining 
whether the income is sufficient to make it 
chargeable to super-tax. 65 M.L.J, 327=^ 
S6 M. 679=1933 M. 701 (F.B,). The in¬ 
tention of the Government underlying its 
notification, dated 12th August, 1925, was to 
exempt from income-tax the profits accruing 
from Co-operative Societies from carrying 
on the business of a mutual Co-operative 
Society upon the ground that a man cannot 


make a loss or profit out of himself and in 
that way to encourage and foster Co-opera¬ 
tive Societies which were designed to im¬ 
prove the conditions of Indian cultivators. 
But neither interest from securities nor in¬ 
come derived from property is "profits'* 
within the meaning of the term as used in 
the notification, unless the investment of 
capital in property or securities is part of 
the business of the Co-operative Society. 

In considering that question, the fact that 
such income appears as part of the profits 
in the profit and loss account of the assessee 
is not conclusive. 11 R. 521=1934 R. 27 
(S.B.). A society was incorporated in 
England in 1923 under the Industrial and 
Provident Societies Act of 1893 and the 
shares were owned exclusively by two other 
Co-operative Societies. The Apex Society 
carried on business in India for growing tea, 
etc., and except a very small quantity of 
useless tea disposed of locally, the goods 
were consigned to the society in England 
and the branch societies delivered the goods 
to their members on a system, the object of 
which was to eliminate the profits of the 
middle man, and the question arose whether 
that company was assessable to income-tax 
in India in respect of the amount charged 
on the branch societies, but it appeared that 
such profits were distributed among the 
shareholders. Held, that the society was a 
mutual Co-operative Society earning no 
profit and was therefore not liable to assess¬ 
ment under S. 60 of the Income-tax Act, 
1929 M.W.N. 534. 

Sec. 61.—An application for a copy of 
the order passed by the Assistant Commis¬ 
sioner is within the words "attendance be¬ 
fore an Income-tax Officer". Any person 
asking for a copy of the order should be 
expressly authorised in writing in that be¬ 
half and the fact that a pleader had been 
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in writing in this behalf, being a relative of or a person regularly employed by the 
assessee, or a lawyer or accountant or Income-tax practitioner, and not being dis¬ 
qualified by or under sub-section (3). 

(2) In this section,— 

(0 a person regularly employed by the assessee shall include any officer of 
a Scheduled Bank with which the assessee maintains a current account or has other 
regular dealings ; 

(ii) “lawyer” means a Barrister-at-Law or Solicitor or any other person 
entitled to plead in any Court of law in British India ; 

(in) “ accountant ” means a registered accountant enrolled in the Register 
of Accountants maintained by the Central Government under the Auditor’s Certi¬ 
ficate Rules, 1932, or a holder of a restricted certificate under the Restricted Certi¬ 
ficate Rules, 1932, or a member of an association of accountants recognised in this 
behalf by the Central Board of Revenue ; 

(iv) “Income-tax practitioner” means— 

(a) any person who, before the ist day of April, 1938, attended before an 
Income-tax authority on behalf of any assessee otherwise than in the capacity of 
an employee or relative of that assessee ; 

(b) any person who has passed any accountancy examination recognised 
in this behalf by the Central Board of Revenue ; or 

(r) any person who has acquired such educational qualifications as the 
Central Board of Revenue may prescribe for this purpose. 

(3) No person who has been dismissed from Government service after the 
1st day of April, 1938, shall be qualified to represent an assessee under sub-section (i); 
and if any lawyer or registered accountant is found guilty of misconduct in con¬ 
nection with any income-tax proceedings by the authority empowered to take 
disciplinary action against members of the profession to v^hich he belongs, or if 
any other person is found guilty of such misconduct by the Commissioner of In¬ 
come-tax, the Commissioner of Income-tax may direct that he shall be thence¬ 
forward disqualified to represent an assessee under sub-section (i) : 

Provided that— 

(a) no such direction shall be made in respect of any person unless he is 
given a reasonable opportunity of being heard, 

(b) any person against whom such direction is made may, within one month 
of the making of the direction, appeal to the Central Board of Revenue to have the 
direction cancelled, and 

(c) no such direction shall take effect until one month from the making thereof 

or, when an appeal is preferred, until the disposal of the appeal.] ^ ^ 


Receipts to be given. 


62 , A receipt shall be given for any money paid 
or recovered under this Act. 


63 . (i) A notice or requisition under this Act may be served on the person, 
Service of notices. therein named, either by post or, as if it were a 

u j „ summons issued by a Court, under the Code of Civil 

Procedure, 1908. 


NOTES. 

authorised by the party to conduct his case 
before the Assistant Commissioner is not 
sufficient to authorise him to apply for a 
copy of the order. 11 P. 40=1932 P. 103. 

Sec. 63: Service of Notice.— S. 63 is 
to be read along with S, 27, General Qauses 
Act. The words “unless the contrary is 
proved” in S. 27 refer both to the service 
and the time. Consequently, when a notice 
has been posted properly addressed and pre¬ 
paid and in a register cover, the presump¬ 
tion raised even as regards the service is not 


conclusive but is rebuttable. 54 A. 54&= 
138 I.C. 70=1932 A. 374. Section does not 
require that service of a notice must be by 
its being placed in the hands of person named 
therein by the officer of the Court himself 
and does not exclude other forms of service 
permitted by O. 5 of the C.P. Code. 23 
Cr.L.J. 591=1922 N. 187. A notice ad¬ 
dressed to a Hindu undivided family in its 
trading name is sufficient compliance with 
the requirements of S. 63. 17 Pat 187— 
1938 Pat. 91. Where a notice under the 
Income-tax Act is delivered otherwise than 



3048 


The Civil Court Manual (Imperial Acts). [S. 64 


Place of assessment. 


(2) Any such notice or requisition may, in the case of a firm or a Hindu 
undivided family be addressed to any member of the firm or ^[to the] manager, 
or any adult male memlicr of the family ^[and, in the case of any other ^[association 
of persons] be addressed to the principal officer thereof]. 

64. (i) Where an assessee carries on ^[a business, profession or vocation] 

at any place, he shall be assessed by the Income-tax 
Officer of the area in which that place is situate or, 
where the '*[business profession or vocation] is carried on in more places than one, 
by the Income-tax Officer of the area in which ®[the principal place of his business, 
profession or vocation] is situate. 

(2) In all other cases, an assessee shall be assessed by the Income-tax Officer 
of the area in which he resides. 

(3) Where any question arises under this section as to the place of assess¬ 
ment, such question shall be determined by the Commissioner, or, where the 
question is between places in more provinces, than one, by the Commissioners 
concerned, or, if they are not in agreement, by the ^[Central Board of Revenue.] 

Provided that, before any such question is determined, the assessee shall have 
had an opportunity of representing his views : 

Provided further that the place of assessment shall not be called in question 
by an assessee if he has made a return in response to the notice under sub-section (i) 


LEG. REF. 

* Subsiitutcd for the words “ one the ’* by 
S. 2 and Sch. I of Act VII of 1924. 

^ Added by S. 9 of Act XI of 1924. 

^ Sub.stitutcd for the words “ association of 
individuals,” by S. 80 of ActVII of 1939. 

^Substituted for the word “business” by 

S. 8t, ibid. 

® Substituted for the words “ his principal 
place of business, ” by ibid. 

* Substituted for the words “ Board of Inland 
Revenue ” by Sec. 4 and Sch. of Act IV of 192.** 

^ Provisos were added by S. 81 of ActVII of 
1939 - 

NOTES. 

by post to any clerk or servant on the pre¬ 
mises where the assessee canies on business, 
and according to the practice obtaining in 
business, the employee is expected to hand 
on any communication which he has receiv¬ 
ed to the manager, that is not evidence upon 
which the income-tax authorities can find as 
a fact that the manager was served with 
the summons. 13 R. 251 = 156 I.C. 385= 
1935 R. 144 (S.B,). Income-tax Officers, 
in doing the very important work of assess¬ 
ing income-tax, must take the elementary 
precaution of seeing that the person with 
whom they are dealing is in fact authorised 
to represent the assessee, and they are not 
entitled to assume this merely because such 
person has on occasions signed a notice, 
possibly under pressure, or produced ac¬ 
count books for inspection. A notice 
served on such person who is not authorized 
to accept service is not a valid service on the 
assessee. 30 N.L.R. 340. Delivery by 
unregistered post does not amount to the 
service required by the section. Therefore 
a conviction under S. 34 (h) based on such 
a notice is liable to be set aside. 17 A.L. 
J. 1^=49 I.C. 781. In the case of an 
unregistered firm a notice need not be served 
only on the member of the firm who made 


the return but under S. 63 (2) it can be 
served on any member of the firm and such 
service is good service. 48 M. 602=49 M. 

L. J. 124. 

Sec. 64. —S. 64 was intended to ensure 
that as far as practicable an assessee should 
be assessed locally, and the area to which 
an Income-tax Officer is appointed must, so 
far as the exigencies of the tax collection 
allowed, bear some reasonable relation to 
the place where the assessee carried on 
business or resided. I.L.R. 1940 Bom. 
650=3 Fed.L.J. (H.C.) 75=42 Bom.L. 
R. 414=1940 Bom. 234. 

Sec. 64 (1).—Where the assessee has 
branches at several places and his head office 
at Benares, the Officer at Benares has juris¬ 
diction to call for a return of the income of 
all the branches, though situate out of 
Benares. (47 A. 631, Foil,) 1933 A.L.J. 
49=1933 A. 197=145 I.C. 562. Sub-S. (3) 

covers only the case of a refusal on the 
ground of any question of law arising. It 
does not cover the case of a refusal to refer 
on the ground that the application was filed 
beyond time. 33 Bom.L.R. 1114. Com¬ 
missioner’s finding of fact based on misj 
conception of law—Interference. See So 

M. L.I. 416 (F.B.). See also 1940 A.L. 
J. 855. “Ordinarily the principal’s place of 
business of a firm or company is at the place 
at which the persons directing the firm or 
company do their business.” The fact that 
the goods are manufactured in one place 
does not make that place necessarily the 
principal place of business. Where busi¬ 
ness is carried on in many places or at diffe¬ 
rent branches, it may be said that the busi¬ 
ness is carried on in each of those places, 
though neither of them may be the principal 
place of business. 49 A. 616=100 I.C. 756 
=1927 A. 299. On this sub-clause, see also 
3 Luck. 237; 1928 L. 701; I.L.R. (1940) 
All, 785=1940 A.L.J. 855=1940 All. 129. 
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of section 22 and has stated therein the principal place whert in he carries on his 
business, profession or vocation, or if he has not made such a return shall not be 
called in question after the expiry of the time allowed by the notice under sub¬ 
section (2) of section 22 or under section 34 for the making of a return 

Provided further that if the place of assessment is called in question by an 
assessee the Income-tax Officer shall, if not satisfied with the correctness of the 
claim, refer the matter for determination under this sub-section before assessment 
is made.] 

(4) Notwithstanding anything contained in this section, every Income-tax 
Officer shall have all the powers conferred by or under this Act on an Income-tax 
Officer in respect of any income, profits or gains accruing, or arising or received 
within the area for which he is appointed. 

(5) The provisions of sub-section (i) and sub-section (2) shall not apply 
and shall be deemed never at any time to have applied to any assessee— 

{a) on whom an assessment or re-assessment for the purposes of this Act has 
been, is being or is to be made in the course of any case in respect of which a Com¬ 
missioner of Income-tax appointed without reference to area under sub-section (2) 
of section 5 is exercising the functions of a Commissioner of Income-tax, or 

(6) where by ^[any direction given or] any distribution or allocation of work 
made by the Commissioner of Income-tax under sub-section (5) of section 5, ^[or 
in consequence of any transfer made by him under sub-section (jA) of section 5], 
a particular Income-tax Officer has been charged with tlie function of assessing that 
assessee, or 

(r) who or whose income is included in a class of persons or a class of incomes 
specifided in any notification issued under sub-section (6) of section 5, 
but the assessment of such person, whether the proceedings for such assessment 
began before or after the ist day of April, 1939, shall be made by the Income-tax 
Officer for the time being charged with the function of making such assessment 
by the Central Board of Revenue or by the Commissioner of Income-tax to whom 
he is subordinate, as the case may be.] 


65. Every person 
Indemnity. 

or payment thereof. 


deducting, retaining or paying any tax in pursuance of this 
Act in respect of income belonging to another person 
is hereby indemnified for the deduction, retention 


66 . 


3 [ (i) Within sixty days of the date upon which he is served with notice 

of an order under sub-section (A of certinr, oo 
Statement of case by Appel, assessee or the section 33, the 

,ate Tribunal to High Court. assessee or the (.commissioner may, by application in the 

' ® prescribed form, accompanied where application is 

made by the assessee by a fee of one hundred rupees, require the Annellate Tribunal 

to refer to the High Court any question of law arising out of si^^ch order, aL the 

Appellate Tribunal shall within ninety days of the receipt of such application draw 

up a statement of the case and refer it to the High Court : 



LEG. REF. 

* Added by S. 6 of Act XII of 1940. 

* Inserted by S. 12 of Act XL of 1940. 

® Sub-Ss. substituted by S. 92 of Act VII of 
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NOTES. 

Sec. 66: Scope.— The High Court should 
require, before they seek to entertain any 
question under S. 66 that the preliminary 
requirements of the section are strictly com¬ 
plied with. 1930 P.C. 151=57 I.A. 152= 
59 M.L.J. 242 (P.C.). Whatever con¬ 
clusions are arrived at by the Income-tax 
authorities, they must have some material to 
support them, and in case it is contended 
CC-M.—382 


that there is no material for those conclu¬ 
sions, the question does resolve itself into 
one of law. 1937 L. 305. Whether a debt 
IS a bad debt, and if so, at what point of 
time It becomes a bad debt, are questions of 
t ^ decided in the event of dispute 

by the appropriate tribunal. If the finding 
of such tribunals is based on relevant and 
admissible evidence, even though it is 
erroneous, interference by the Hiffh Court 

IS barred. 168 I.C, 549=1937 L. 338 

{r .a,) ^ 

Amending Act of 1933-RETROsPEcrrvE 

OPERATION.— Amendment to S. 66 hv tbt 
Amending Act of 1933, giving a right to the 
assessee to reopen an order of the IncomT 
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NOTES. 

tax Commi'^'^ioncr under S. 33 on a refe¬ 
rence to the Hi.crii Court is not a mere matter 
of procedure and cannot he construed to 
give a retrospective right to an assesscc to 
claim a reference from an order passed be¬ 
fore the amendment came into force. 
1934 L. 1013. All cases pending at the time 
the Act was amended in 1933, will i)c govern¬ 
ed by the Act as amended. 172 I.C. 511 = 
103S Nag. 16. 

Appltcatton for Reffrencf. when made. 
—An application by assessce for reference 
must be made before the case is dispjsecl of 
by the Chief Revenue Authority. ■)4 T.C. 
610=23 Bom.L.R. 1267. Application under 
S. 66 (2) must state the (jnestion of law to 
be referred to High Court. See 92 T.C. 
249=^1926 T.. 168. Reference on the tjnes- 
tion whether a Hindu joint family had be¬ 
come divided—Statement by members— 
Jurisdiction of Income-tax Officer to decide 
the question. See 1927 M.W.N. 591 (F. 
B.). An assessee is not entitled to obtain 
mere obiter dicta. 133 I.C. 753=1931 P. 
306 (F.R.). 

Form of Reference.— Where ihc Com¬ 
missioner of Income-tax referred to the 
High Court whether the Income-tax Officer 
was right in disallowing set off, held, that 
the form of the question was open to ex¬ 
ception in view of the fact that under S. 66, 
the Court has to decide the questions of law 
only. .58 C. 1446=35 C.W.N. 589. In 
stating a case to the High Court, the Com- 
missionc’’ should not frame the (piestions in 
general terms. .Also he should state only 
such questions as arc intended to be answer¬ 
ed by the High Court. 35 C.W.N. 312= 
58 C. 906=1931 C. 543. Where the assessce 

asks the Commissioner of Income-tax to 
refer certain points of law to the High 
Court, it is correct and proper that the Com¬ 
missioner should write a judgment, so to say, 
giving the reasons for his conclusion. Rut 
if part of the conclusion to which he comes 
is that it is right to refer a certain question 
to the High Court, then he ought in strict¬ 
ness to make out another document, namely, 
a statement of the case upon that point for 
the oi)inion of the High Court. 58 C. 506. 
It is the duty of the Commissioner to sta*c 
the facts and then to formulate the ques¬ 
tions of law which arise upon them. 34 
Bom.L.R. 100=1932 B. 116. He may then 
if he choose give his own opinion and 
discuss the case. 104 T.C. 841. It is 
desirable that the questions of law which 
tile Commissioner refers to the High Court 
should, for convenience of reference, he 
assembled and numbered consecutively at 
the end of the stated case. 60 I.A. 146= 
12 P. 318=64 M.L.J. 612 (P.C.). In 

formulating questions for the opinion of the 
High Court, the Commissioner of Income- 
tax should ask only one question at a time. 
An attempt should not be made to combine 
two or more questions in the form of one 
question. Further, the questions should 


not be divorced from the facts of the parti¬ 
cular case and should not be in the abstract, 
-qdde aqj ui se uoijsanb aip jo uuoj aqj 
ui iionBDqipoui Xue apeui lou SBi| aauajajaj 
B o\ J 9 U 0 TSSIUIUI 03 aip Suumbaj uaqAv 

moj PFD *02 '\^6 8261 

'868 ’D'l 221=269 *D I (226l) 'H*TI 
ration of the assessee, the Commissioner is 
hound under R. 10 of Appendix VII of the 
Rules of the Chief Court to state the point 
of law in the form stated in the application 
of the assessee. 169 I.C. 404=1937 O.W. 

N. 634=1937 0. 416- 

Rfferfnce by Commissioner suo motu— 
Right to begin.— In a reference under S. 
66 (1) by the Commissioner suo motu, the 
Advocate-General or Counsel on behalf of 
the Commissioner has the right to begin. 

37 Bom.L.R. 112=1935 B. 167. Sec also 
145 T.C. 254=1933 S. 148. The Income- 
tax Commissioner is an official charged with 
certain duties as to the collection of income- 
tax and if in the course of these duties he 
deems it necessary to ascertain the views of 
the Court upon the meaning of a section of 
the Act (other than one under Ch. 8), he 
is entitled to state a case for the opinion of 
a Bench of at least two Judges of the High 
Court. He cannot be estopped from exer¬ 
cising that statutorv right. 177 LC. 255= 
1938 Cal. 557 (S.B.). 

"High Court’’.— Chief Court of Oudh— 
If High Court under the section. 13 O.L. 
J. 381=1926 O. 191; 105 LC. 556=1927 

O. 465=3 Luck. 237. It is open to the 
High Court when hearing the case on the 
statement of the Commissioner to decide 
what arc the questions of law which arise. 

56 A. 504=1934 A. 217. .S're also 39 P.L. 
R. 1028=1937 Lah. 721. On a reference 
under S. 66 (2), it is always desirable that 
the Commissioner should state correctly the 
questions of law raised by the stated case, 
hut the High Court is not precluded from 
deciding questions of law arising from the 
case as stated by the Commissioner though 
not set out spccificallv for the High Court’s 

decision. I.L.R. (1939) Kar. 779=1939 
T.T.R. 293=1939 Sind 293. Though it is 
for the Income-tax authorities to state the 
questions of law for decision by the High 
Court, if from the case as stated by him 
. anotlicr question of law arises, the High 
Court is not precluded from deciding the 
same because it has not been specifically 
sent out in tlic reference. 1939 LT.R. 341 
= 1939 Sind 301. But 52 L.W. 406= 
1940 P.C. 158=1.L.R, WOK. 335 (P.C.). 

JuKiSDimoN OF High Court—N.ature of. 
—The jurisdiction conferred upon the High 
Court by S. 66 of the Income-tax Act is a 
special jurisdiction and forms no part of the 
Court’s original or appellate jurisdiction. 
The High Court is not a Court of appeal 
in income-tax cases. Its functions are con¬ 
fined strictly to the disposal of references on 
points of law. 39 C.W.N. 1140=62 C. 
671. Wlicre a High Court in answering a 
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question referred to it under S. 66. gives its 
opinion, the oninion is onlv ‘advisory*. 63 

I.A. 40R=]64 T.C. 18=41 C.W.N. 33= 
1936 P.C. 269 (P.CO. When the Assist¬ 
ant Commissioner applies the correct prin¬ 
ciple of law to facts and comes to a certain 
conclusion, there is no misdirection and it is 
immaterial to consider whether the High 
Court applying the same principle to the 
question of fact to be derided would have 
arrived at the same conclusion. 177 T.C. 
630=1938 Pang. 315 (S. B.). Manoliar 
Lai, J .—Where a case stated by the Com¬ 
missioner of Income-tax comes before the 
High Ci'urt for hearing, and the High Court 
directs the case to be sent back in order that 
it may be re-stated with such finding of 
fact as may be considered necessarv, there 
being an error in the statement of the case, 
the Commissioner is bound in duty to carry 
out the order of the Court, and re-hear the 
parties, admit such further evidence as he 
considers relevant on the point at and 
re-state the case with his opinion thereon. 
He cannot refuse to do so on the ground 
that he has no power under S. 66 64) to 
vary an opinion given under S. 66 62). If 
the Commissioner is dissatisfied with the 
order of the High Court, which has juris¬ 
diction to renuire him to re-state a case which 
is not found satisfactory, he should appeal 
to the Privy Council. But as long as the 
High Court’s order stands, it must be car¬ 
ried out to the very letter and in the spirit. 
18 Pat. 805=1939 I.T.R. 536=1940 Pat. 
24. also 53 All. 451; 1930 All. 209; 54 
All. 496. Per Dalip Singh, J .—There is no 
section which empowers the Commissioner 
to ask the advice of the High Court as to 
the legality of any proceedings that he in¬ 
tends to take, and it would not be proper 
for the High Court to express any opinion 
on the point, because the point may never 
arise, as the assessee may not ask for a 
reference on the point, and secondly, be¬ 
cause any decision or advice given by the 
Court on a question not directly arising be¬ 
fore it cannot bind the Bench that subse¬ 
quently hears the reference, if any, upon this 
question when.it really does arise. 16 L. 
937=1935 L. 742 (F.B.). 

Reference, not compulsory.— It is not in¬ 
cumbent upon the Chief Revenue Authority 
to make a reference to the High Court, 
whenever an application for a reference is 
made. 45 B. 1064=63 I.C. 775=23 Bom. 

L. R. 609. Piecegoods—Fall in price of 
stock at the end of year—Estimation of loss 
—Balance of stock—Opening price for next 
year—Calculation of profit and loss—Refer¬ 
ence under S. 66—Question—Frame of 48 

M. 836=49 M.L.J. 425. Chief Revenue 
Authority is not bound under S. 45, Speci¬ 
fic Relief Act, to make reference to the High 
Court under S. 51 of the Income-tax Act. 
45 B. 881=23 Bom.L.R. 139. High Court 
cannot compel reference by Revenue Board 
—Government of India Act, S. 106 (2)— 


Snecific Relief Act S. 45. 44 M. 718=41 
M.L.T. 177; 30 C.W.N. 831=19^6 C. 998* 
28 Bom.L.R. 1096=1926 B. 566. Where 
in pursuance of an order under S. 45 of the 
Specific Relief Act by the High Court, the 
Board of Revenue, instead of appealing 
against the order, made reference to the 
High Court it is not onen to them afterwards 
to obiect to the reference on the ground 
that the order was without iurisdiction. 70 
I.C. 30=14 L.W. 413 6F.B.). i'ee aho 
^ M. 718=41 Af.L.T. 177=64 LC. 782. 
When an application is made to a Commis¬ 
sioner of Income-tax to state a case to the 
High Court under S. 66, he cannot refuse 
to pass any order on the apnlication or dele¬ 
gate his authority to anv subordinate officer. 
1924 L. 662 (2 ). Application to Commis¬ 
sioner to refer ouestions of law—Fee pay- 
able. 1925 R. 94=2 R. 579. Commissio¬ 
ner of Income-tax—Statement of case to 
^e High Court—Points of law. 2 Pat.L. 
^•1^22 6^.). See also 91 T.C. 980= 

Tj* 1 making a reference to the 

High Court the Commissioner has power to 
refer additional questions besides the matter 
formulated in question sent down to him. 

1 7 . *5 , Ool ♦ 

Reference, when proper and when not. 
—When Chief Revenue Authority can he 
compelled to state a case. 45 M L T 592 
=47 B. 742=50 LA. 227. Where'the Cmn- 
missioner on an application under S. 6^ 62) 
refuses to refer a case on the view that the 
question arising in the case is a settled nues- 
tion of law, it amounts in other words to 
saying that the^ question of law does not 
arise and the High Court can in such a case 
require the Commissioner to state the case 
and refer it to the High Court. 15 Luck. 
723=189 I.C. 458=1940 Oiidh 363. As¬ 
sessee can maintain an application for man¬ 
damus to direct Commissioner to state a 
case onlv on points of law which he urged 
betorc the Commissioner and he cannot be 

lo shift his ground. 6 R. 492= 
1928 R. 281. Whether review can be grant¬ 
ed ; whether reasonable opportunity was 
given under S. 33 and whether personal in¬ 
come can be jointly assessed with family 
income are questions of law necessitating 
a reference to the High Court. 84 I. C. 
^92—1925 P. 155. Non-compliance with 
S. 23 62) though not raised in proceedings 
under S. 66 (3) before Commissioner was 
held to be question of law under S. 66 (2). 
85 LC. 520=1925 C. 173. The question 
as to what constitutes receipts for purposes 
of the Income-tax Act is a question of law 
and not a question of fact. 21 N.L.R. 175 , 
On this section, see also 1933 P.C. 198=65 
M.L.J. 535 (P.C.). 

Question of law.— It is not possible to 
turn a mere question of fact into a question 
of law by asking whether as a matter of law 
an officer came to a correct conclusion upon 
a matter of fact. 61937) 2 M L I 43— 
4! C.W.N. 719=1937 P.C. 133=64 I A 
102 (P.C.), Distinction between question 
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of law and fact, see 3 I.T.C. 10. If one 
of two possible inferences is drawn by the 
Commissioner, no question of law arises in 
the case also. 121 I.C. 648; 122 I.C. 479 
= 1930 N. 200. The true intent of the first 
proviso to the second sub-section of S. 66 
is that a question of law that is common to 
both the Assistant Commissioners and the 
Commissioner’s order is not a proper sub¬ 
ject-matter of a reference unless the ques¬ 
tion of law is raised on a reference from 
the decision of the Assistant Commissioner. 

171 I.C. 797=1937 Nag. 154. The ques¬ 
tion whether the Income-tax Officer legally 
proceeded to assess the assessee under S, 23 
(4) is one of law. 100 I.C. 774 (2)=1927 
L. 288. also 104 T.C. 127=1927 L. 691. 

Before declining to adjudicate on the merits 
of an appeal on the ground that it is barred 
by the proviso to S. 30 (1) it is incumbent 
on the Assistant Commissioner to satisfy 
himself that the assessment was not merely 
ostensibly but genuinely under S. 23 (4). 
It is the duty of the Commissioner if requir¬ 
ed by the assessee to state the question of 
law whether or not the facts established be¬ 
fore the Assistant Commissioner are such 
as to bring the case within the ambit of pro¬ 
viso to S. 30 (1). 133 T.C. 753=1931 P. 
306 (F.B.). When there is ample evidence 
upon which the Income-tax Officer can find 
that there was no sufficient cause preventing 
the assessee from producing account books 
requisitioned under S. 22 (2) and it appears 
upon the ground he had refused to cancel 
the assessment made under S. 23 (4) and 
his order is upheld by the Assistant Com¬ 
missioner on appeal for the same reason 
there is no question of law arising under 
the circumstances for the purposes of S. 
66 (2). 9 R. 21 = 1931 R. 97. The ques¬ 
tion whether an assessment made by the 
Income-tax Officer under S. 23 (4) is valid 
or not is not a question of law and cannot 
therefore be made the ground for an order 
by the High Court under 66 (3) re¬ 
quiring the Commissioner to state a case. 

[6 R. 21; 8 R. 203; 8 R. 209: 7 R. 669; 
Over.l 9 R. 281 = 1931 R. 194 (F.B.). .9ce 
also 1930 L. 1014. But .rcc 1931 P. 306 

(F.B.). IVhether a debt ts 7vho]ly or 
partly and to 7vhat extent had or irreeover- 
ahle is in every case a question of fact, to 
be decided by the appropriate tribunal upon 
a consideration of the relevant facts of that 

case. 61 T.A. 318=58 B. 579=1934 P. C. 
180=67 M.L.T. 213 (P.C.); 18 Lab. 306 
=1937 Lah. 338; 1941 Rang.L.R. 529=1941 
Rang. 185 (S.B.); 1941 Rang.L.R. 273 

(B.B.); 1941 T.T.R. 332; 1939 IT.R. 149; 
1941 T.T.R. 224. No doubt the question 
whether a debt is a bad debt and if so at 
which point of time it became a bad debt, 
is a question of fact to be decided in the 
event of a dispute by the appropriate tribu¬ 
nal. But the conclusions of the appropriate 
tribunal must be based on relevant and ad¬ 


missible evidence, and the question whether 
there is such evidence to support the con¬ 
clusions arrived at by the Income-tax Autho¬ 
rities is a question of law open to considera¬ 
tion by the High Court. 37 P.L.R. 497= 
1935 L. 637. The Income-tax Officer is the 
sole arbitrator on the question of the possi¬ 
bility of deducing the income, profits and 
gains of the assessee from the method of 
accounting employed by him. The correct¬ 
ness of the opinion of the Officer under 
these circumstances is a question of fact 
which cannot be challenged by means of an 
application under S. 66 of the Act. (1926 
L. 446, Foil.) 164 I.C. 1018=1936 L. 621. 
The question whether a person is or is not 
a member of a joint undivided family is 
one of fact, but when the tribunal of facts 
states the circumstances on which it relies 
for its finding, and those ciraimstances do 
not in law lead to the conclusion arrived at 
bv the tribunal of fact, it is open to a Cburt 
of law to draw the proper inference from 
the circumstances stated. 14 P. 785=16 
Pat.L.T. 351 = 1935 P. 342 (S.B.). The 

question 7i'hcthcr a person is rightly declared 
an agent under S. 43 and the further ques¬ 
tion whether when an assessment is made 
under S. 23 (4) to proviso to S. 30 (1) 
bars an appeal though the appeal is not 
against the assessment but against the order 
of the Income-tax Officer declaring the as- 
sessee to be liable arc questions of law and 
the reference under S. 66 (2) to the High 
Court on such questions is comnetent. 28 
N.L.R. 194=140 I.C. 490=1932 N. 152., 
The question whether the Assistant Com¬ 
missioner of Income-tax could or could not 
set aside in appeal the order of Income-tax 
Officer reftising to register an instrument of 
partnership, is a question of law. The ques¬ 
tion whether a deed of partnership and the 
application for its registration fulfilled the 
requirements of R. 2 of the nilcs made 
under the Income-tax Act, and also the 
question whether for the purposes of R. 2 
and S. 2 (14) of the Act it is obligatory- 
that the instrument of partnership should 
be signed by all the partners, and if so 
under what provision of law, are similarly 
nuestions of law arising out of the order of 
the Assistant Commissioner when his as¬ 
sessment was on the assumption 
assessee firm was an unregistered firm. 
1930 S. 301. In a particular year an as¬ 
sessment was made on actual receipts. It 
was objected by the assessee that a certain 
sum already assessed in previous years was 
included in the receipts. Assistant Com¬ 
missioner in appeal found that, as the esti¬ 
mate of income in those years was not as¬ 
sessment strictly on accrued basis but 
merely on best available data, there was no 
conclusive proof that such sum had already 
been included in the assessment of the pre¬ 
vious years. Held, that a question of law 
arose from the order whether or not the 
assessee was entitled to show that the actual 
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receipts had in fact been included in the 
estimates of the previous years and the 
Commissioner must state and refer the case 
on the question. 1929 R. 245. The adop¬ 
tion of a particular basis and a certain 
method in preference to another, both being 
entirely within the discretion of the Income- 
tax Officer cannot give rise to any question 
of law. 32 P.L.R. 344=1931 L. 432. 
Whether the evidence tendered before the 
Income-tax authorities established that the 
method of accounting was such that the pro¬ 
fits and gains of the business could not be 
properly deduced therefrom is a question 

of fact. 1934 L. 977. The employment of 
a correct procedure of assessment does not 
raise a question of law, 1931 L. 759. The 
question whether the goods still in transit 
can be valued at market value prevalent at 
the place of destination does not involve any 
point of law. 1931 L. 759. The decision 
of the Income-tax Officer under S. 20 of 
the Income-tax Act that no sufficient cause 
for non-submission of a return was shown 
by the assessee, is essentially a question, of 
fact and not of law that can be referred to 
the High Court, 36 P.L.R. 198=1934 L. 
983. The validity or otherwise of an assess¬ 
ment made by the Income-tax Officer under 
S. 23 (4) except where he made the assess¬ 
ment mala fide and arbitrarily in the sense 
that he acted recklessly or fraudulently, is 
not a question of law that can be referred 

to the High Court. 36 P.L.R. 198=1934 
L. 983. Whatever conclusions are arrived 
at by the Income-tax authorities, they must 
have some material to support^ them, and in 
case it is contended that there is no_ material 
for those conclusions, the question does 
resolve itself into one of law. 1937 Lah. 
305. The question^ whether there was any 
evidence upon which an Assistant Com¬ 
missioner or Commissioner could come to a 
finding of fact is a question of law. If there 
was any evidence on which it was reason¬ 
ably possible for the Commissioner^ to come 
to the conclusion at which he arrived, the 
High Court will not consider whether on 
that evidence that finding was correct, be¬ 
cause the High Court is not a Court of ap- 
peal in such matters. Even where the find¬ 
ing of fact is an inference from other facts 
the question whether such an inference was 
properly drawn is not a question of law. 
Where the Assistant Commissioner from the 
fact of non-production of certain books 
which the assessee firm was ordered to pro¬ 
duce coupled with other facts came to the 
conclusion that the books of account on 
which the assessment was based were not 
the full and complete accounts of the busi¬ 
ness, held, that it was a finding of fact which 
could not be the subject-matter of a refe¬ 
rence to the High Court. 7 R. 635=1930 
R. 4 (F.B.). See also 1930 L. 197; 1933 
A. 231; 177 I.C. 630=1938 Rang. 315; 1941 
I.T.R. 190. *^8^1 effect of the 

disruption of a joint Hindu family, see 30 


Punj.L.R. 134—1927 L. 616; the proper 
legal effect of proved facts, 104 I.C. 336= 
1927 N. 366 (46 C. 189, Foil.). Whether 

a statement given by the accused is incom¬ 
plete and fraudulent or not, is a question of 
fact for the determination of the income- 
tax authorities and not a question on which 
High Court can interfere. 7 R. 281=115 
I.C. 897=1929 R. 102. Where the only 

question is whether the accounts of the 
assessee are maintained in such a way that 
they indicate the true income of the assessee, 
reference cannot be made to the High Court 
since it is a question not of law but of fact. 
1935 L. 841. Where the Income-tax Officer 
made an assessment under S. 23 (4) on the 

.., j, assessee failed to comply 

with the terms of the notice, the question 
whether there has been a compliance with 
the terms of the notice is not a question of 
law but a question of fact. Further, 
wither the evidence before the Income-tax 
Officer IS sufficient to justify him in reject¬ 
ing the accounts of the assessee is also a 
question of fact. 137 I.C. 732 (1)=1932 
U. 164. When an assessment has already 
been made in respect of the previous ac¬ 
counting year under S. 34, the question 
whether all income which had accrued and 
had escaped assessment had been assessed 
to tax or not depends upon the investigation 
of the facts of the case. 1931 C. 761 (S. 
B.). The question where a partner as 
partner lends money beyond the initial capital 
to the partnership at no agreed rate of inte- 
rest and the money is used for capital ex¬ 
penditure, whether the interest paid by the 
partnership to him in the year of assess¬ 
ment, should be deducted in computing the 

of the partnership within 
he meaning of S 10 (2) (m), is a ques- 

tron of law. 116 I.C. 454=1929 L. 404 
UL As to what legal presumption is to be 

^circumstances. 

'927 N. 283. The question 
Whether the Income-tax Officer is justified 
m increasing the estimate of the annual 

v%rS:n ™ property from Rs. 1,200 to 
Ks. 3,000 merely on a finding as to the cost 
of erection of the buildings is one of law. 

212_1932 L. 187. The Income-tax 

tJrncer is^ not competent to rectify a sup¬ 
posed mistake which has the effect of 
enh^cing assessment without issuing notice 
^ assessee under S. 35, and where the 
Assistant Commissioner refuses to cancel 
such enhanced assessment, there arises a 
question of law. 117 I.C. 383=1929 L. 
326. 

Reference, when not proper.— An appli¬ 
cation under S. 66 (2) for a reference to 
the High Court is incompetent where the 
assessment has been accepted without anneal 
4 P. 224=86 I.C. 170. Where the ques¬ 
tions as to validity of notice or propriety of 
assessment do not arise out of an appellate 
order, there cannot be a reference Q 7 ? 

25=1931 R. 98. 5*^^ also 3 Luck 237_lo ?7 

O. 465; 18 Lah. 306=1937 Lah,“ 338 . 
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(Question wliethcr a certain item to be 
allowed as bad debt); 18 Lah. 325—1937 
Lah. 830. (Question whether burden of 
proof has been discharged by the assessee). 
S. 66 (2) does not say expressly that the 
remedy provided by that section will not be 
available where the assessment is not appeal- 
able; all that it requires is that there should 
be an order or decision under S. 31 or S. 32. 
Under S. 31, the Assistant Commissioner 
has the power to allow the appeal as well 
as to reject and the mere fact that he rejects 
it on the ground that in his opinion no appeal 
lies will be no ground for treating the order 
as one not under S. 31. In such cases, the 
assessee can take to the High Court at least 
the limited question as to whether an appeal 
did or did not lie in the circumstances of 

the case. 133 I.C. 753=1931 P. 306 (F. 
B.). But see contra 1932 A.L.J. 576= 
1932 A. 642. Where the Assistant Com¬ 
missioner of Income-tax has no occa¬ 
sion to deal with or apply his mind to a 
point of law, the point not having been 
raised before him, such point of law can¬ 
not be said to arise out of his order and the 
assessee can claim no reference in respect 

of that point. 138 I.C. 673=1932 S. 189. 
No application lies to state a case when 
Commissioner acts under S. 33. 89 I.C. 
785 (1) = 1925 R. 252. If a Commissioner 
of his own motion under S. 33 imposes tax 
and penalty, is there any authority to which 
reference can be made if the tax and 
penalty are arbitrary and contrary to the 

provisions of Acts? 1930 P. 538 (F.B.). 
The failure of the Commissioner in his duty 
under S. 33 will not give the High Court 
jurisdiction to require the case to be referred 
under S. 66 (3), since that suh-scction 

relates back to sub-S, (2) and sub-S. (2) 
deals only with order under S. 31 or S. 32 
and not with order under S. 33. 8 R. 203 
= 1930 R. 33. No reference can be made 
to the High Court of any question arising 
out of an order under S. 52 whether such 
order is passed in appeal or whether it is 
contained in a separate proceeding. 1933 
A. 231 = 144 I.C. 144. When the account 
books of the previous years do not support 
the verified return and the assessec's state¬ 
ment on oath, and the assessee fails to make 
use of the opportunity given to him to sub¬ 
stantiate his allegation, held, that the 
Income-tax authorities are entitled to draw 
a presumption from the state of matters 
which Had admittedly existed in previous 
years and that no error of law has been 
committed by the Income-tax authorities 
which would justify the High Court calling 
on the Commissioner of Income-tax for a 

reference. (50 C. 907, Dist.) 103 I.C. 38 
= 1927 N. 283. The question w'hether the 
purchase and sale of landed property is one 
of the objects with which a company was 
formed or whether the development of the 
property in order to earn a continuing profit 
year by year w'as its real object, is one of 
fact with which the High Court in a refe- 


* -- 

rence under this section, is incompetent to 
deal. 11 L.B.R. 309=1922 L.B. 35 (F. 
B.). Where the Income-tax Officer finds 
as a fact on the evidence that complete 
accounts have not been produced before him 
and proceeds to estimate the income under 
the proviso to S. 13 of the Income-tax Act, 
no question of law arises. 16 L. 416=1935 
L. 539. also 145 I.C. 944=1933 L. 
832. 

Jurisdiction. —Commission Agency busi¬ 
ness—Advances to Munims and Gumastas 
written off as irrecoverable—Diwali pre¬ 
sents to servants—Claim to deduct the two 
items as business expenditure—Rejection 
of claims by the Officer—Question, if one of 
law for reference to Court. 3 I.T.C. 54. 
The question whether or not the accounts 
disclosed by the assessee do or do not dis¬ 
close his true income is itself a question of 
fact, behind w'hich the High Court cannot 
go. 9P. 240=1930 P. 81 (S.B.). Where 
a question is raised as to the assessee’s prin¬ 
cipal place of business under S. 64 and the 
same is decided by the Commissioner or 
Board of Inland Revenue, such decision is 
final and cannot be interfered with. But 
where there is a total failure on the part of 
the Income-tax authorities to apply the 
plain provisions of S. 64 and an Income-tax 
Officer illegally assumes authority to assess 
as though the asscssce's place of business 
has been finally determined, the High Court 
can direct the Commissioner to have a case 
stated and the existence of an alternative 
remedv under S. 64 (3) docs not affect the 
case. '49 A. 616=1927 A. 299. The Act 
gives no directions as to whether the officer 
deciding an appeal must set out fully the 
considerations which have led him to a 
certain decision. It is a matter of pro¬ 
priety rather than of law and is a matter 
in which the High Court has no business to 
interfere. The High Court has no jurisdic¬ 
tion to consider the findings of fact arrived 
at by an Income-tax authority and it is im¬ 
material whether the grounds stated for 
those findings are sound or not sound or 
whether no reasons at all have been stated. 

1930 R. 224. See also 18 L. 325. The 
ultimate authority on the question whether 
proceedings before the Assistant Goinnus- 
sioner were ultra ^nres or not is the H^h 
Court and not the Commissioner. 1933 

S. 158=145 I.C. 145. Cl. (1) to S. ^ 

does not contemplate a reference 
instance of an assessee. 9 L. 317=1927 L. 
513, Nor has the High Court any power to 
issue mandamus directing him to refer 
questions of law to it for opinion. 9 L. 317. 
Where a case, if stated by the Commissioner 
of Income-tax, would have to be referred to 
the Court of the Judicial Commissioner m 
Sind for decision, it would not be right for 
the Bombay High Court in the exercise of 
its discretion to make an order under this 
section requiring the Commissioner to state 
a case to it, even if the Bombay Court has 
jurisdiction to do so by reason of the fact 
that the Commissioner resides in Bombay. 
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33 Bom.L.R. 36:^1931 B. 150. An assessee 
in Sind, unlike an assessee within the juris¬ 
diction of High Courts, has no remedy under 
S. 45, Specific Relief Act, when he cannot 
obtain relief under S. 66 (3) of the Income- 
tax Act. It is, however, for the Legisla¬ 
ture to remedy this anomaly by extending 
the provisions of S. 45, Specific Relief Act, 
or by amending S. 66 (3) of the Income- 
tax Act, so as to give him a right of refe¬ 
rence where Comitiissioner refuses to state 
a case on fanciful grounds. 136 I.C. 762 
-1932 S. 1. 

Practice and Procedure.—I t is for the 
Commissioner in stating a case to find facts 
which must be accepted by the High Court. 
134 I.C. 1275=1931 C. 729 (S.B.); 1932 

A. 471. The Income-tax Act does not lay 
down any rules of procedure for references 
under S. 66 of the Act, and the Calcutta 
High Court has made the rules contained 
in Chapter XXX-A of its original side rules. 
This it had jurisdiction to do in the absence 
of any specific provision in the Act. 39 C. 
W.N. 1140=62 C. 671. The function of 
the High Court in cases referred to it under 
S. 66 is advisory only, and is confined to 
considering and answering the actual ques¬ 
tion referred to it. 190 I.C. 1=42 Bom. 
L. R. 1182=52 L. W. 406=1. L. R. 1940 
Kar. 335=1940 P. C. 158 (P. C.). 

also 41 C. W. N. 33=1936 P. C. 269 

(P. C.). When an assessee is aggrie¬ 
ved the Commissioner is bound to re¬ 
fer the question in dispute to the High 
Court for determination. The assessee 
should normally be heard first and good 
reason must be shown Before any departure 
is made from this practice. (1920 M. 344, 
Foil.) 1937 Rang.L.R. 174=1937 R. 258 
(S.B.). The grounds mentioned in the 
opinion of the Commissioner are not neces¬ 
sarily binding on the High Court and the 
Court is entitled to go through the whole 
record for a proper deterrpination of the 
questions raised. 57 B. 51fc35 Bom.L.R. 
896=1933 B. 427. Where a matter is one 
of fact, the High Court, though it might 
differ from the view of the Commissioner 
if the matter were before it as an appellate 
Court, cannot interfere with the order of 
the Commissioner merely on the ground 
that finding of fact arrived at by him was 
wrong. 1941 I.T.R. 190. See also 1938 
Rang. 315; 1933 All. 231; 1941 I.T.R. 190. 
Whether the time granted by the Income- 
tax Officer under a notice as required by 
S. 23 (2) is reasonable or not is a question 
of fact. 134 I.C. 1275=1931 C. 729 (S. 

B. ), High Court has to accept the facts 
as found by the Commissioner of Income- 
tax and if necessary may call for further 
facts by asking him to make a fresh state¬ 
ment of them under S. 66 (4),. But 
though ordinarily the Income-tax Commis¬ 
sioner would be the officer who would 
frame the points of law that arise in the 
case stated by him and though he would 
be expected to give his own opinion on those 


points of law, for the benefit of the High 
Court. S. 66 requires the High Court to 
decide the questions of law that arise in tlie 
case, i.e,, the High Court is entitled to “re¬ 
settle the issues” as it were and to decide 
those issues. 1929 A. 819; 54 A. 496= 
1932 A. 390; S3 A. 451=1931 A. 417; jce 
also 18 Pat. 805=1940 Pat. 24. 1930 A. 
L.J. 78=1930 A. 209. It is for the Com¬ 
missioner and not for the High Court to 
state formally the questions which arise; 
and the duty of the High Court is only to 
decide the questions so raised. 60 I.A. 146 
=12 P. 318=37 C.W.N. 598=1933 P.C. 
lp &=64 M.LJ. 612 (P.C.). The High 
Court will not on a reference under S 66 
hear new points for the first time, which 
have not been raised earlier at any stage of 
ffie case. 59 M. 263=71 M.L.J. 35 (F. 
/ e\ ’ Court has power under S. 66 

(5) to amend the questions asked by the 
Commissioner by raising the real question 
and then answering that question. 55 B 
637=33 Bom.L.R. 807=1931 B. 448. The 
case stated by the order of the Court under 
sub-S, (3) is not different in form from 
that stated under sub-S. (2) and conse¬ 
quently the expression “the question of law 
raised thereby” in sub-S. (5) does not mean 
such question as in the opinion of the High 
Court arose when the application is made 
bj the assessee to order the Commissioner 

^ 753=1931 P. 306 

(KB.). In a reference to the High Court 
under S. 66 the finding of fact arrived at 
by the Commissioner is binding on the High 
Court unless it is shown that it was come 
to by sonie improper process or by failure 
^ give effect to some rule of law 6 P 

11^ t-C. It IS not open to an assessee 

to ask the High Court upon a reference 
under b. 66 to examine his books of ac¬ 
count and come to findings of fact contrary 
o those arrived at by the Commissioner in 
the ^se stated. Still less it is intended that 
the High Court should be a last resort for 
the production of books which were not 
produced before the Income-tax Officers. 

589=58 C, 1446=1931 C. 683. 
When a reference is made to the High Court 
under S. 66, High Court is not entitled to 
scrutinize evidence, as Commissioner’s deci¬ 
sion upon the evidence is final. 1930 M. 
W. Where four persons originally form¬ 
ed an undivided family but subsequently 
became divided and were separately assess¬ 
ed to income-tax, four separate applications 
and deposits are necessary to require the 
Commissioner of Income-tax to take action 
under S. 66 (2). 50 M. 335=52 M.L.J. 
273. Reference under section—Statement 
of case—Form of, 4 P. 73=1924 P. 679- 5 
Pat.L.T. 497=82 I.C. 653. 5*^^ also’ 5 S 

C. 953. High Court can be moved under 
S. 66 (3) only when assessee is competent 
to apply to Commissioner under S. 66 (7\ 

Co^i^petency of 
High Court to issue mandamus, when to Ep 

questioned. 94 I.C. 128=1926 L m 
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Provided that, if, in the exercise of its powers under sub-section ( 2 ), the 
Appellate Tribunal refuses to state a case which it has been required by the assessee 
to state the assessee may, within thirty days frorn the date on which he receives 
notice of the refusal to state the case, withdraw his application and, if he does so, 
the fee paid shall be refunded. 

{ 2 ) Ifon any application being made under sub-section (i) the Appellate 
Tribunal refuses to state the case on the ground that no question of 1 aw arises, the 
assessee or the Commissioner, as the case may be, may, within six months from 
the date on which he is served with notice of the refusal, apply to the High Court, 
and the High Court may, if it is not satisfied of the correctness of the decision of 
the Appellate Tribunal, require the Appellate Tribunal to state the case and to 
refer it, and on receipt of any such requisition the Appellate Tribunal shall state the 

case and refer it accordingly. 



NOTES. 

1937 Lah. 814-39 P.L.R. 616. When a 

Judge directs the Commissioner of Income- 
tax to state a case for the opinion of the 
High Court under S. 66, the question should 
be so framed as to leave it to the Court 
which afterwards hears the reference to 
decide the matter or the facts stated by the 
Commissioner of Income-tax who makes the 

reference. 48 M. 836=1925 M. 1242=49 M. 
L T 425. Where before issuing notice the 
High Court decided whether a certain point 
had already been decided and eventually 
ordered a reference to be made, held, that 
it was not competent for the Bench finally 
disposing of the matter to consider whether 
the point should be allowed to be raised. 

139 I.C. 290-1932 N. 65. Where a Bench 
of two judges hearing a reference under 
S. 66 (3) of the Income-tax Act arc equally 
divided, it is open to them to move the 
Chief Justice to have the matter disposed by 
a fuller Bench. 132 I.C. 6?^9=:1931 L. 578 
(F.B.). Appeal from Commissioners 
decision—Opinion of the Pligh Court to be 
obtained by stating a case—Point of law not 
urged before the Income-tax Officer and 
Commissioner—Effect. 23 A.L.J. 40= 
1925 A. 298 (1). The High Court will not 
consider any point of law that was not raised 
liefore the appellate officer or the Comm^- 
sioner himself by the asscssces. 52 A. 991 
= 1930 A.L.J. 1548=1931 A. 23. It is not 

competent to the High Court in a reference 
under S. 66 (2) to decide a question which 
has not been referred to the High Court by 
the Commissioner, though it may ^pen to 
the assessee to apply under S. 66 ( 3). 1941 
l.T.R. 618. Opinion of Commissioner on 
questions raised in the statement of the case 
is not a part of the draft case and uccd not 
be supplied to the assessee. 1936 A.L.J. 

549=1936 A. 279. 

Right to appear uy Counsf.l. —where, on 
the motion of an assessee, the Board of 
Revenue made a reference to the High Court 
under S. 51 of the Act, the assessee s plea¬ 
der is entitled to be heard first, 43 ^l. 75 
=37 M.L.J. 663 (F.B.). The practice to 
be followed in references under S. 66 
should be that counsel for the assessee 
should begin and should also have a right 


of reply. (1921 C. 40, Foil.) 27 S.L.R. 
243=1933 S. 148. Qtuiere. —Whether 
counsel for the Crown as such should be 
afforded a general right of reply. (Marquis 
of Chandos v. Inland Revenue Commis¬ 
sioners, (1851) 6 Ex. 464, Ref.) 27 S.L. 
R. 243=1933 S. 148. See also 37 Bom.L. 

R. 112=1935 B. 167. In a reference under 

S. 66 (1) by the Commissioner jho motu, 
the Advocate-General or counsel on behalf 
of the Commissioner has the right to begin. 

37 Bom.L.R, 112=1935 B. 167. In appli¬ 
cations under S. 66 (3) to the High Court, 
it would be wrong to require the appearance 
of the Advocate-General in the first instance, 
because most of those applications plainly 
do not raise any questions of law and they 
can be dismissed in limine without hearing 
the Advocate-General on behalf of the Com¬ 
missioner of Income-tax. If. after hearing 
the applicant, the Court considers that the 
case for the Commissioner of Income-tax 
should be placed before them at that stage, 
then it is simple to adjourn the case in order 
to obtain the appearance of the Advocate- 
General for the Commissioner of Income- 
tax, That is the practice which should be 
adopted in such applications. 176 I.C. 601 
=1938 Rang. 260 (F.B,). 

Application under S. 66 (2)—Pleader 
filing — Vakalat for all purposes and all 
sections—Withdrawal of application by 
pleader on getting taxable amount reduced 
in revision—Repudiation by client and appli¬ 
cation for statement of case not maintain¬ 
able. The pleader was, under the vakalat- 
nama, acting within his powers and was 
authorised to withdraw the application and 
the assessee was bound by the withdrawal 
and could not claim to have a case stated. 

1941 Cal. 183=1940 l.T.R. 482. The 
mere death of an assessee at whose instance 
a reference was made does not preclude the 
High Court from answering the question or 
questions formulated by the Commissioner 
of Income-tax. 1941 l.T.R. 193. 

Limitation. —The refusal of the Income- 
tax Commissioner to make a reference of a 
• supplementary question of law submitted to 
him one month after the Assistant Commis¬ 
sioner passed his orders, as being barred by 

time, is justified. 139 I.C. 59^=1932 C. 
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411 (S.B.). See also 155 I.C. 124=1935 
A.L.J. 845=1935 A. 572. The Conimis- 

sioner of Income-tax has no power to ex¬ 
tend limitation in reference to an applica¬ 
tion under S. 66 . S. 30 ( 2 ) of the Act 
does confer powers on the Assistant Com¬ 
missioner to admit an appeal after the expi¬ 
ration of the usual period if he is satisfied 
that the appellant had sufficient cause, i.e., 
for such appeals there is a provision ana¬ 
logous to that of S. 5j Limitation Act; but 
there is no such provision for applications 
to the Commissioner. S. 5, Limitation Act, 
is also not applicable. 1937 Lab. 876. An 
application for reference made under S. 66 
( 2 ) more than one month after the order 
giving rise to the application should not be 
entertained and a reference made on such 
an application is without jurisdiction. 6 L. 
373=1925 L. 615. High Court has no 
power to extend the limited period of one 
month. 28 Bom.L.R, 1096=98 I.C. 299= 
1926 B. 566. S. 66 (2) is express and 

there is no provision in it for any official or 
even for the Court to extend the time. 50 
M. 335=1927 M. 545=52 M.LJ. 273. 

[The period is extended to 60 days by the 
Amending Act of 1930. It commences now 
from the date of service of notice of the 
order^ The decision in 9 P. 172 under the 
old section is not now good law.] The 
period required for obtaining the copies of 
the order under S. 31 pr 32 of the Income- 
tax Act should be excluded in computing the 
period of limitation for an application for 
reference by an assessee under S. 66 (2) 
and (3). 9 P. 172=193a P. 14. An ap¬ 
plication for copy of the order of the Assist¬ 
ant Commissioner was struck off the file 
for non-prosecution. The assessee applied 
under S. 66 (2) after 30 days of the pass¬ 
ing of the order and the application was re¬ 
jected as time-barred. A further applica¬ 
tion was made under S. 66 (3) and the 
assessee contended that he ought to have 
been allowed time for obtaining copy. Held, 
that the application was not maintainable. 
140 I.C. 714 (2)=1932 P. 167 (2). Where 
for an application under S. 66 (3) the rules 
provide that there should be copies of the 
orders of the Income-tax Officer, the As¬ 
sistant Commissioner of Income-tax and 
the Commissioner of Income-tax disposing 
of the case, the mere fact that these orders 
are required does not connote that the ap¬ 
plicant has a right to extend the period of 
limitation by the period required for obtain¬ 
ing orders other than those of the Commis¬ 
sioner of Income-tax under reference. 1931 
A.L.J. 593=1931 A. 673. S. 12 of the 
Limitation Act does not apply to a proceed¬ 
ing under S. 66 (3), 1931 A. 673. 

Court-fee. —Fee in respect of an applica¬ 
tion as whole and not for each point raised. 
84 I.C. 521=1925 R. 94. As no mention 
of the Court-fee payable on a reference 
under S. 66 , Income-tax Act, is to be found 

in Schs, I and II, Court-Fees Act, S. 4 of 

C.C,M,--383 


that Act does not apply to documents pro¬ 
duced in a reference to the High Court 
under S. 66 , and therefore no Court-fee is 
chargeable on such documents. 1933 S 
S.L.R. 243. The fee of Rs, 100 
paid by an assessee for a reference under 
S. 66 (2) is part of the asscssee’s costs of 
reference; and the High Court when allow¬ 
ing costs to the assessee under S. 66 (6) of 
the Act has power to direct a refund of 
tliat fee to the assessee. 165 I.C. 518=38 
Bom.L.R. 929=1936 B. 385. 

Costs.— All fiscal enactments must be 
construed in favour of the subject, and it 
cannot be said that if an assessee has not 
been properly taxed and if he succeeds on 
a reference in the High Court, yet he must 
lose a sum of Rs. 100 simply because the 
income-tax Officer has chosen to make an 
assessment. 52 A. 991=1930 A.L.J. 1548 
— 1931 A. 23. The right rule as to costs of 
an application under S. 66 (3). asking the 
Court to direct the Commissioner of Income- 
tax to state a case, is that costs should fol¬ 
low the event. The ultimate decision upon 
uie point of law, whether for or against the 
Commissioner, can have no bearing on the 
question whether there was a point of law 
upon which a case should have been stated. 
In the absence of special circumstances, the 
costs of such an application, ought to follow 
the event. I.L.R. (1939) Bom. 574=41 
Bom.L.R. 919=1939 Bom. 448. In pro¬ 
ceedings under S. 66 (2), costs are in the 
discretion of the Court. There is no pro¬ 
vision in the Act that costs payable by an 
assessee should be paid from or limited to 
the sum of Rs. 100 deposited by the asses¬ 
see as required by S. 66 (2). ( 1939 ) I T 

R. 305=1939 Sind 318. Preliminary depo¬ 
sit by the assessee under S. 66 (2) forms 
part of the costs incurred in relation to the 
reference. 1940 I. T. R. 247=1940 Lah. 

1“ "'hich is pay¬ 
able under S. 66 (2) of the Income-tax Act 
cannot be described as a deposit or security 

"t Court; nor could it be 

hon of the High Court under S. 66 ( 6 ). 
The amount is a “fee” within the meaning 
Ot 00 (2), t.e., a part of the costs of the 
reference. It falls within the term *‘costs" 
as used in S. 66 ( 6 ), and it is in the dis¬ 
cretion of Court to pass such orders in re¬ 
lation to it as may, in its judicial discretion 
seem proper. The word “fee” in S. 66 ( 2 ) 

IS used in its ordinary meaning, being the 
price paid by the assessee for the reference. 

If the assessee is successful, ordinarily he 
should be entitled to his costs which would 
include this fee of Rs. 100. If the assessee 
is unsuccessful, in the absence of special 
circumstances, there is no reason why the 
fee of Rs. 100 should be returned to him 
by way of cash or credit, in part or in whole * 
The taxed costs payable by the assessee to 
the Income-tax Commissioner cannot be 
set-off against the fee of Rs. 100 paid under 

S. 66 ( 2 ) which would be retained by the 
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Commissioner as a fee. 1939 I.T.R. 556 
= 1939 Sind 364. See also I.L.R. (1940) 
Kar. 8=187 I.C. 893; 39 Bom.L.R. 1209. 

In an application to the High Court to re¬ 
duce the amount of costs in an Income-tax 
reference, held, by S. 66 (6) of the Act 
costs are in the discretion of Court. The 
Court having exercised its discretion is 
fwtcfiis officio and cannot re-open the matter. 
87 I.C. 797=1925 A. 403. ^ All questions 

relating to costs and all submissions in which 
costs are involved must be argued and de¬ 
cided at the time of hearing and before a 
final order is drawn up. 1925 A. 403. Where 
the Court has awarded costs to an assessee 
as against the Commissioner on a referen^ 
to the High Court, the amount of Ks. 100 
deposited by the assessee as fee for refer¬ 
ence is part of such costs and must he 
deemed to be included in the order. (52 
A 991, Foil.) 1933 A.L.J. 942=1933 A. 
853. See also 11 R. 454; 187 I.C. 893=1. 

L.R. (1940) Kar. 8. u 

Refund of Tax.— Application to the High 

Court to direct Commissioner of Income- 
tax to make a reference—Rectification of 
mistake—Refund of tax collected. 86 I.C. 

170=4 P. 224. See also 1942 I-T.R- 93. 

Revision.— An order which dismisses an 
application asking for the revision of a pre¬ 
judicial order must be deemed to be preju¬ 
dicial within the meaning of S. 66 (2) ot 

the Income-tax Act. ^^r'o nio 

ruled.) I.L.R. (1939) Mad. 358=1939 

Mad. 709=(1939) 2 M.L.J. 68 (S.B.). 

See also (1939 I. T.R. 506. 

Review. —No review lies in tlic case ot a 
judgment of the High Court delivered in an 
income-tax case on a statement made by the 
Commissioner under S. 66 of tlie 

tax Act. 1930 A.L.J. 78=1930 A. 2TO. 

Where the Commissioner operating under 
S. 33 refuses to review the order of the 
Assistant Commissioner, the position ot the 
assessee not being altered as a consequence, 
the assessee is not prejudiced witlim the 
meaning of the S. 66 (2), and hence 
cation under S. 66 (2) is incompetent 1937 
N 154 The asscsscc’s claim for deduc¬ 
tion of a bad debt was disallowed by the 
Income-tax department on the ground that 
it was not proved that the debt had beconic 
bad or irrecoverable. In an application 
under S. 66 (3) of the Income-tax Act for 
a reference, the assessee produced two let¬ 
ters which, if genuine, would show that the 
debt could no longer be recovered from the 
debtor. Held, that it was not open to the 
High Court, not being an appellate Court, 
to hold that the order of the Income-tax 
Commissioner was incorrect on the ground 
that this evidence was not produced before 
him should now be taken into consulcralion 
by him. The Commissioner could still re¬ 
view his order if he considered the letters 
genuine and could give the assessee the re¬ 
lief claimed, if he was of opinion that it was 
justly due. 1941 I.T.R. 224. 


Sec. 66 (2).—S. 66 (2) is, as is well- 
known, indifferently framed. The function 
of the High Court is to decide, not the 
question set out in the application under S. 

66 (2), but questions of law raised by the 
case stated. The question whether, under 
proviso to S. 13, the computation of profit 
can legally be on the basis of the accrued 
interest with or without modification is not 

one of law. 162 I.C. 995=1936 P. 295. 
See also 1938 A. L. J. 507=1938 
A. 367. The High Court is not com¬ 
petent to investigate matters of fact in a 
reference under S. 66 (2). Whether or 

no in any particular case there is any evi¬ 
dence to support the finding of fact arrived 
at below is, of course, a question of law; 
but such question of law is entirely limited 
to whether there was any evidence and if 
there was any evidence, then the finding of 
fact must stand, although the appellate tri¬ 
bunal might, itself have found the facts in 
a contrary way. 177 I.C. 630=1938 Rang. 
315 (S.B.). The question whether a per¬ 
son is to be deemed to be a “successor” 
within the meaning of S. 26 (2) of the Act 
is primarily a question of fact. The facts 
may be such that the case presents no diffi- 
» * u t whenever the facts found to be 

proved give rise to a consequential question 
whether there is or is not a “succession” 
witliin the meaning of S. 26 (2), a ques¬ 
tion of law is involved, because the proper 
legal effect of proved fact is essentially a 
question of law. 1937 Rang.L.R. 26=1937 

R. 102 (S.B.) also 164 I.C. 57=1936 
L, 907. Under the rules regarding appli¬ 
cations under S. 66 (2), it is the duty of 
the Commissioner to settle the case in its 
final form only if no suggestion, addition or 
amendment is received by him within the 
jiroscribed period; but if a question does 
arise on the statement of the case, it is 
clearly his duty to decide whether he and 
the asscs.sce arc able or unable to agree. 
146 I.C. 599=1933 L. 839. Question of 

law not raised before Commissioner—High 
Court—Power of, to direct reference. 1929 
N. 243. Also 1930 M. 449=58 M.L.J. 581 
(F.B.). The High Court has no juris¬ 
diction, on an application by an assessee, 
under S. 66 (3), to order the Commissioner 
of Income-tax to state a case and refer any 
question of law for consideration by the 
High Court which the assessee had not duly 
required the Commissioner to refer under 

S. 66 (2). 12 R. 322=1934 R. 132 (S. 

B.). Whether the reference is under sub- 
S. (2) or sub-S. (3) of S. 66 it is not open 
to the assessee to raise before the Court 
any question other than that referred. 8 

R. 209=1930 R. 78 (S.B.). The language 
of S. 66 of the Income-tax Act does not 
empower the High Court to require the 
Commissioner to state a case in respect of 
an original order passed by him and not in 
respect of an order passed in a matter which 
came before him on an appellate order by 
the Assistant Commissioner. 
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Whether an original order as to penalty im¬ 
posed by the Commissioner in appeal can be 
the subject-matter of reference to High 
Court. 8 P. 877—1930 P. 127. It nearly 

always must be a question of fact whether 
or not a deduction which the assessee seeks 
to make can properly be described in the 
words of S. 10 (2) (iv) as an expenditure 
incurred solely for the purpose of earning 
such profits or gains. There is no obliga¬ 
tion on the Income-tax Commissioner to 
refer such a question to the High Court. 
Where the Commissioner finds that pay¬ 
ments made to the directors of a company 
as allowances which they are entitled to 
draw under the Articles of Association are 
not bona fide payments for services render¬ 
ed, but merely a device for enabling the 
company to escape super-tax and after mak¬ 
ing an enquiry, allows a deduction not of 
what has been actually paid, but what he 
considers to be the market-value of the ser¬ 
vices rendered by the directors, the matter 
is really one of fact, and no question of law 
arises. It is a decision on a matter of fact 
with which the High Court will not inter¬ 
fere. 40 C.W.N. 833. also I.T.R. 
(1941) 190. Assessee dying pending refer¬ 
ence—Proceedings do not abate—Heirs were 
allowed to be heard.. 9 P. 240=1930 P. 
81 (S.B.). Sufficiency of cause for hav¬ 
ing ex parte assessment re-opened under S. 
27 is certainly question of fact dependent 
on the circumstances of each case. But 
since its determination essentially depends 
upon the exercise of judicial discretion, the 
question whether discretion has or has not 
been exercised in a sound and reasonable 
manner in reaching the conclusion invaria¬ 
bly involves a question of law. (1930 R. 
33; 1930 R. 78, Rel. on.) 1934 N. 183. It 

is the practice of the Nagpur High Court, 
and was the practice of the Judicial Com¬ 
missioner’s Court, when ex parte applications 
were made to a Court asking the Court to 
call upon the Commissioner of Income-tax 
to show cause why a case should not be 
stated, either to dismiss the application, of 
if it is to be entertained to give notice to 
the other side to show cause. 1937 N. 154. 
Where the Commissioner of Income-tax, 
acting under S. 33 refuses to interfere with 
the Income-tax Officer’s order refusing a 
refund under S. 48, the Commissioner’s 
order is not prejudicial to the party, because 
it does no more than leave him in the posi¬ 
tion created by the order of the Income-tax 
Officer. His position has already been pre¬ 
judiced by the Income-tax Officer’s order of 
refusal. An application to the Commissio¬ 
ner under S. 66 (2) is not therefore com- 
petent, because that section only applies 
when the order under S. 33 itself alters the 
position of the assessee or applicant to his 

prejudice. 1935 M. 373=68 M.LJ. 227 
(F.B.). Where the question is one of 
fact to be decided on the findings of the 
Commissioner under S. 66 (2) the assessee 


must establish either that the Commissioner 
had misdirected himself on some question 
of law or that there was no sufficient evi¬ 
dence to justify his findings. 67 LA. 464 

= 1940 I.T.R. 635=1940 P.C. 230=(1941) 
1 M.L.J. 130 (P.C.). 

Appeal to Privy Council. — See Now 
S. 66-A. The decision of a High Court 
on a reference is a judgment within cl. (9) 
of the Letters Patent, and an appeal lies 
to Privy Council from the same. 64 I.C. 
931=23 Bom.L.R. 1102. Proceedings con¬ 
nected with the assessment of income-tax 
normally and mainly are concerned with 
issues of fact and where neither the Com¬ 
missioner nor the High Court is of opinion 
that any question of law has arisen in the 
course of the assessment, it may be that the 
legislature did not think it convenient or 
desirable that the Judicial Committee should 
be called upon to review an order which in 
the opinion of the High Court turned solely 
^on questions of fact. Therefore, the 
High Court has no jurisdiction to grant 
leave to appeal to His Majesty in Council 
from an order of the High Court under S. 
66 (3) refusing to require the Commissio¬ 
ner to state a case. 1930 R. 274. Subject 
to the provisions of Ss. 109 and 110, C. P. 
Code, there is a right of appeal’to His 
Majestys Council against the decision of 
the High Court, on a reference to it under 

Income-tax Act. 18 L.W. 392 
•j^l924 M. 63. (See now S. 96-A, infra.) 
Order summarily rejecting application for 
reference—Application for leave to appeal 
—Not competent under—C. P. Code. S. 110 

Cl. 31. 1941 

rat. ^^5. A right of appeal must be given 

by express enactment and cannot be implied. 
The function of the High Court in cases 
referred to it under S. 66 is advisory only, 
and is confined to considering and answer- 

pff *'eferred to it. 20 

Pat. 561=22 Pat.L.T. 341 = 1941 Pat. 225. 
W. 590=1939 Mad. 903=(1939) 2 M L I 

and Procedure.— Where there is 

no question of law arising in the case, and 
the Commissioner holds that all the ques- 
adore him are pure questions of fact 
and that there is no question of law which 
properly can be made the subject of a re- 
ference to the High Court, there is no ob¬ 
ligation on the part of the Commissioner to 
make a reference, merely because the asses¬ 
see requests him to state a case on a “ques¬ 
tion of law” formulated by the assessee. The 
question “whether in the circumstances of 
this case there were any materials on which 
the Income-tax Officer could base his find¬ 
ing that the assessee (who had repeatedly 
failed to submit returns and account books 
in spite of repeated notices) was hot pre¬ 
vented by sufficient cause from filine* ihf^ 
return called for under S. 22 (2) o^r p^! 
ducmg the accounts called for under ^ 
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NOTES. 

(4),” is not a question of law, but one of 
fact, and hence is not a proper question for 
submission to the High Court under S. 66 
(2). 63 C. 401. A question of law 
which has not been raised in the appeal to 
the Assistant Commissioner does not arise 
out of the order under 5. 31 of the Act. 
The assessee has, therefore, no right to de¬ 
mand that that question should be referred 

by the Commissioner. 155 I.C. 526=1935 
L. 201. If the assessee did not. during the 
assessment, by the Income-tax Otlicer or in 
his appeal from that assessment.^ raise the 
issues necessary for the determination of 
the question of fact which arises under S. 

14 (1), the question cannot be raised in refe¬ 
rence, as it does not arise out of the appel¬ 
late order. 14 P. 313=1935 P. 8. There 

is nothing in the Act to prevent the offici¬ 
ating Commissioner, who as the Assistant 
Commissioner had heard the appeal,^ from 
assessment from disposing of the application 
under S. 66. 1934 L. 977. Where the Assis¬ 

tant Commissioner hears tlie appeal of the 
assessee and passes an appellate order under 
S. 31 dismissing the appeal, the require¬ 
ments of S. 66 (2) are satisfied whether 
the Assistant Commissioner has jurisdiction 

or not. 28 S.L.R. 174=1934 S. 46. The 

words “served with notice of an order" in 
S. 66 (2) do not mean “served with a 
written notice" or “served with a copy of 
the detailed order giving reasons". It is 
sufficient if the applicant or his representa¬ 
tive is given notice of the order in Court. 
Where the order was announced to the ap- 
])licant’s mukhtar-i-am who was present in 
Court, notice to him is as good as notice to 
the applicant. 158 I.C. v382 (1) = 1935 T. 
959. The true intent of the first proviso 
to the second sub-section of S. ()6 is that 
a question of law that is coiiinion to both 
the Assistant Commissioner’s and the Com¬ 
missioner’s order is not a proper subject- 
matter of a reference, unless the question 
of law is raised on a reference from the 
decision of the Assistant Commissioner. 
1937 N. 154. Where the assessee had 
ample notice that a reference had been made 
to the High Court by the Commissioner m 
the form originally proposed by him and he 
has made no application in writing, to the 
High Court to decide the question under 
R. 12, it is not open to the High Court on 
an oral application made at the cud of argu¬ 
ments in reference, to direct the Commis¬ 
sioner to make a modified statement of the 
case by Commissioner. 1935 L. 727. It is 
the duty of the Commissioner on receipt of 
objections by the assessee to notify to the 
latter, if he does not modify the reference, 
that he is not prepared to accede to his 
prayer to modify the proposed reference to 
the High Court. 1935 L. 727. 

Sec. 66 (2) and (3).—S. 66 (2) does not 
require the assessee to formulate precise 
questions of law. What he has to do within 
the prescribed time limit is to require the 


Commissioner to refer to the High Court 
any question of law arising out of the order 
or decision of the Assistant Commissioner, 
and then the Commissioner has, within sixty 
days, to draw up a statement of the case and 
refer it to the High Court, with his own 
opinion thereon. Where the Commissioner 
refuses to state a case under S. 66 (2), 
holding that no point of law arises, the Court 
can, under S. 66 (3), require the Commis¬ 
sioner to state “the case”, and to refer it to 
the Court, if it is not satisfied of the correct¬ 
ness of the Commissioner’s view of the case. 

If the Court thinks that questions of law 
arise, it should indicate to the Commis¬ 
sioner what those questions are; the actual 
framing of the questions rests with the 
Commissioner. But the Court under S. 66 
(3) is no more limited than the Commis¬ 
sioner under S. 66 (2) to the precise ques¬ 
tions formulated bv the assessee. 37 Bom. 
L.R. 89=1935 B. 170. 5‘re also 1934 L. 
977. Where one of the questions of law 
arising out of the order of the Assistant 
Commissioner was whether the appeal to 
him was competent in view of the proviso 
to S. 30 (1), by deciding this question him¬ 
self adversely to the assessee, the Commis¬ 
sioner cannot deprive the assessee of the 
right of having the question decided by the 
Court. 65 I.A. 236=1.L.R. 1938 Bom. 
487=42 C. W. N. 873=40 Bom. L. R. 
854=1938 P.C. 175=(1938) 2 M.L.J. 115 
(P.C.). Under S. 66 (as amended) no 
reference lies against an order of the In¬ 
come-tax Commissioner under S. 33 unless 
the order is one which involves an enhance¬ 
ment of the assessment or is otherwise such 
as is prejudicial to the assessee; if the In¬ 
come-tax Commissioner simply maintains 
the decision of the Assistant Commissioner 
and the assessment made by him, it cannot 
1)C said that the order of the Commissioner 
of Income-tax is such as is prejudicial to 
the assessee. 172 I.C. 511=1938 Nag. 16. 
Before an assessee can put in an application 
to the Higli Court under sub-S. (3), it is 
incumbent upon him to apply to the Com¬ 
missioner under sub-S. (2) of S, 66. That 
he can do only if an order in respect of the 
assessment complained of is made under 
S. 31 or S, 32, or if an order under S. 33 
enhances the assessment made on him or is 
otherwise prejudicial to him, or if a Board 
of Referees decides any question relating to 
his assessment under S. 33-A. Wliere 
none of these conditions exists, no appli¬ 
cation under sub-S. (2) of S. 66 is com¬ 
petent, and consequently sub-S. (3) of 
S. 66 docs not come into play at all. 1938 
Lah, 864. TIic proper course for an 
assessee when he desires the Commissioner 
to refer a question of law to the High Court 
is to formulate, under S. 66 (2) of the 
Income-tax Act, the question which he 
desires to have so referred. Under S. 66 
(3) the High Court has power to direct the 
Commissioner to refer some question other 
than that which the applicant has formti- 
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(3) If on any application being made under sub-section (i) the Appellate 
Tribunal rejects it on the ground that it is time-barred, the assessee or the Com¬ 
missioner, as the case may be, may, within two months from the date on which he 
is served with notice of the rejection, apply to the High Court, and the High 
Court, if it is not satisfied of the correctness of the Appellate Tribunal’s decision 
may require the Appellate Tribunal to treat the application as made within the 
time allowed under sub-section (i). 


NOTES. 

lated, although generally, the High Court 
should be slow to go outside the question 
which the party himself asked the Commis¬ 
sioner to state. 152 I.C. 972=36 Bom.L. 

R. 818=1934 B. 378. The assessee has no 
right to apply to the Court for an order in 
the nature of a mandamus under Specific 
Relief Act requiring the Commissioner to 
state a case and refer a question of law, be¬ 
cause a "specific and adequate legal remedy” 
in that behalf is available to the assessee 
under S. 65 (2) and (3), Income-tax Act. 
12 R. 322=150 I.C. 408=1934 R. 132 (S. 

B.). A point of law would invariably be 
involved in an ex parte assessment which is 
not shown to have been made to the best 
of his judgment by the Income-tax Officer, 
so as to make it the subject of a reference 
to and decision by the High Court under 

S. 66 (2) or (3). 1934 N. 183 (2). S. 66 
(3) is controlled by S. 66 (2); and under 
the latter an assessee is not entitled to re¬ 
quire the Commissioner of Income-tax to 
state a question of law arising under S. 48 
.(1) of the Act; and consequently the 
assessee is not entitled to apply under S. 66 
(3), to the High Court for an order direct¬ 
ing the Commissioner to refer such a ques¬ 
tion. 13 R. 729. also 169 I.C. 404 
=1937 O. 416. Under the second proviso 
in S. 66 (2) it is clear that a refund of the 
-fee of Rs. 100 will only be made if the 
application is withdrawn, and when the 
assessee applies for refund of the money, 
■the only logical inference is that he intends 
to withdraw his application. Where an 
-applicant has withdrawn his deposit of 
Rs. 100, it must be held that an application 
under S. 66 (3) is incompetent. 1942 I.T. 
:R. 93. 

. Sec. 66 (3): Scope. —The essential con¬ 
dition for an application under S. 66 (3) 
■is that an application under S. 66 (2) has 
been rriade to the Commissioner and refused 
by him. The fact that the assessee makes 
an application under S. 33 invoking the 
powers of riview and the application states 
that if the Commissioner is unwilling to 
exercise his power under S. 33, he should 
draw a statement of the case and refer it 
under S. 66 (1) is not sufficient. 140 I C 
672=1932 P. 167 (1). also 1941 I.T*. 
K. 679. The only ground upon which an 
application under S. 66 (3) lies is where 
the Commissioner refuses to state a case on 
the ground that no question of law arose. 
But . where the Commissioner only dis¬ 
misses an application in effect for the review 
of a prior order of his permitting the appli¬ 


cant to withdraw his application under 
S. 66 (2) of the Act, it is not a refusal to 
state a case as contemplated by Cl. (3) of 
S. 66 and as such an application under that 
clause would be incompetent. 1942 O W 
N 98=1942 A.L.J. 105 (F.B.). The 
High Court has no jurisdiction under S. 66 
(3) to order the Commissioner of Income- 
tax to state a case and to refer a question 
of law to the High Court which the assessee 
has not duly required the Commissioner to 
refer under S. 66 (2). 1938 Rang. 435. 
See. also 1938 Cal. 168=177 I.C. 300; T.L. 

R. (1938) Lah. 477=40 P.L.R. 308=1938 
Lah. 545. The inference to be drawn from 
the facts as found by the Income-tax autho¬ 
rities as to whether petitioners can be 
treated as successors of a former company 
and assessed on its profits prior to the con¬ 
veyance of its business to the petitioners is 
a question of law. 167 I.C. 312=1937 
Sind 41. The High Court has no jurisdic¬ 
tion under S. 66 (3) to order the Commis¬ 
sioner of Income-tax to state a case and 
refer a question for the consideration of the 
High Court which the assessee has not duly 
required the Commissioner to refer under 

S. 66 (2). 1934 L. 977. .9^^ also 1935 L. 

121. It is not open to a Bench to consider 
whether an order under S. 66 (3) directing 
the Commissioner to state a case was valid. 
28 S.L.R. 174=1934 S. 46. Where no 
appeal was preferred under Ss. 31 and 32 
and there was no refusal by the Commis¬ 
sioner, an application could not be main¬ 
tained before the High Court to direct the 
Commissioner to state a case. 3 Luck. 237 
=105 I. C. 556 (2)=1927 O. 465. The 

refusal must be on the ground that no ques¬ 
tion of law arises. Sub-section is inappli¬ 
cable where the refusal is on other grounds, 
such as limitation. 136 I.C. 762=1932 
S. 1 following 1928 B. 434 (1):=113 I.C. 619. 
But see 1924 L. 692. The only question in 
a petition under S. 66 (3) was whether a 
small sum expended on the mortgaged pro*- 
perty was to be disallowed. The assessee 
was not able to give any facts about his 
income. Held, that as the amount was 
small, no mandamus could be issued on it 
alone. 146 I.C. 551=1933 L. 8^. Where 
a question of law is involved, vxz,^ whether 
the Income-tax Officer was justified in pro¬ 
ceeding under the proviso to S. 13 and not 
under the first part of that section, it is a 
fit case in which the Commissioner should 
be directed to transfer the question to the 
High Court. 34 P.L.R. 900=1933 L. 832. 
See also 16 L. 416=157 I.C. 911=1935 L. 
539. Whether the association in question 
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NOTF-S. 

can he heM to he an within the 

meaninir of S. 3. i*" clearlv a niif^^tinn of 
law w^irh it woiiM he n»Tir)er for the Porn- 
Tni‘;<;ioner to refer for the ^feri^irin of the 

Hieh Court. 103? T.. 100. The Hieh 

Court sit*? to hear the reference hv the 
Tnrome-tax Conirnt<;<;ioner anH anv rlevice. 
such a«; hv a petition iinrler S. 66 ('31. to 
ask the the Tnrome-tax authorities to ^tate 
a case on the question which thev refu^erl 
to refer shouM he denreratcH. The refe¬ 
rence cannot h** extended hv an ^nnlication 
under S. 66 C3>. ?8 C. Wr^lO^I C. W 

Where the matter in i'^sue has 
already hecn decided in connection with a 
previous rear’s assessment, the a<isoscrc can¬ 
not rc-aeitate the matter hefo»-e the income- 
tax authoriti^'s or move the TTirh Court for 
a reference when the ascessment for a «uh- 
seniient year is in question. 139 T.C. 20.?:= 
1932 N. 68. When on a loan advanced a 
suit is hroueht and a decree is obtained for 
an amount smaller than the amount claimed 
under the loan, the part of the loan di'^nllow- 
ed hv the decree becomes a “had d^ht” at 
once at the date of the decree, or the “had 
debt” is to he ascertained as a whole at the 
time when the decree is eventuallv realised 
and the lender’s position qua the loan fimllv 
determined is one of law. 148 T.C. 228= 
1934 L. 67 (2). Tn everv case when the 

ouestion is whether a particular sum is 
"profits” or “capital”, the question is a ques¬ 
tion of fact to he determined unon the 
material before the income-tax authorities. 
Tf therefore an a^sessee’s forrien hu';i”ess 
remits monev to him in a country in which 
his profits from liis business in that country 
are asse««ed to income-tax. the question 
whether the remittance is a remittance from 
out of the profits of the foreipn business or 
out of capital is a question of fact, Tn such 
circumstances the only question of law tint 
can arise is whether there was material 
before the incotne-tax authorities upon 
which they could find that a particulnr s'un 
was profits or income earned hv the assessce 
and remitted durinp the vear of assossrnent. 

11 R. .307=10.33 R. 217. .9cc, also 16 

Luck. 80.S=108 r.C. 102. The quesMon 
whether certain cash deposits on various 
dates entered in the khata of the assessce, 
is income or profits assessable to fax or is 
capital, is not a question of law, hnt one of 
fact and therefore cannot he considered in 
an application under S. 66 (3>. 1941 O. 

W N. 757=1941 T.T.R. 286>-19M Oudh 
445. .S'cc also 1941 T.T.R. 273, Where it 

appeared that the Commissioner was wronj? 
in refusing: to state a case and refer a ques¬ 
tion of law on the request of the assessce. 
Held, that the Commissioner slionld be 
directed to pay the asscssee’s costs of the 
application to the Hiph Court thoiich the 
reference might ultimately turn out against 

tlie assessee. 8 R. 209=1930 R. 78 (S.T3.). 
A derision to the .effect that a mandamus 
sfiould not be issued on an application under 


S. 66 (3) is a final judgment. Where in a 

rase in which the subject-matter involved 
Rs. 10,000 or more in value the High Court 
refuses to issue a mandamus under S. 66 
f3') the applicant can appeal to the Tudicial 
Committee as of right. 12 166=1931 

T, . 138 (F.B.). An order of the High 

Court dismissing an application under S. 

66 (3), and refusing to require the Commis¬ 
sioner to state a case/and refer it is not a 
judgment “on a reference” under S. 66-A 
(2) so as to allow a right of appeal to His 
Maicstv in Council. 19.34 A.L.J. 876=1934 
A. 974. The High Court cannot enquire 
into a finding of fart arrived at by the In¬ 
come-tax Officer. 1933 L. 827. 

Othfr Tixustrattv'e Cases.—O rdinarily it 
is a question of fact to he determined by 
the Income-tax Officer 7vhether a particular 
debt is reroTcrahle or vot. But the ques¬ 
tion. whether a sum of money which is 
shown in the assessee’s accounts as asses¬ 
sable income from interest hut proved ir¬ 
recoverable should not be deducted from 
the total income in the assessment as a loss 
of profit and not a loss of capital is a ques¬ 
tion of law. 19,34 L. 940. See also 39 B. 
T..R. 616=1037 Lah. 814: 167 I,C. 178; 

1037 T.ah. 338=18 Lah. 306. The question 
7vli(>thcr an asscs^sweut under S. 23 (44 is 
Talid or not not an order of the Assistant 
Commissioner passed under S. 31 and con¬ 
sequently such a question cannot be made 
the ground for an order by the High Court 
under S. 66 (3) requiring the Commissio¬ 
ner tn state a rase. 1934 A.L.J. 274=1934 
\, .3.S0. Where assessment is made on the 
assessce tinder S. 23 (4), then the provisions 
of S. 66 (2) and (34 would not apply to it. 
1040 T.T.R. 480=1940 O.W.N. 514=1940 
Oudh 362. also 1940 T.T.R. 243; see 
also 1941 O.W.N. 757; 1938 All. 367 (Com¬ 
putation of profits at a high rate4; 1938 
Rang.T..R. 130=1938 Rang. 154 (decision 
of Tnrome-tax Officer under S. 25-A); 
1.T..R. (1938) Lah. 426=40 P.L.R. 22fc 
1938 T.ah. 530 (question whether an advance 
made hv a partner is a loan or increase of 
capital)’: 1940 A.L.J. 855 (decision as to 
place of assessment); 1940 T.T.R. 635 
(Question of sufficiency of evidence to sup¬ 
port finding, see also 1941 Oudh 279): 1941 
T.T.R, 330 (Question whether application 
of S. 13 of the Act is proper or not); IWl 
T.T.R, 616 (Finding that a person is ^ 
partner in a firm is one of fact); 1940 I.T. 
R. 179 (Question whether a person is car¬ 
rying on business and whether he is rignny 
a'is^'ssed at a particular figure); 1940^ P. 
W.N. 702. (Question whether Salam or 
iia::araua if income as rent or capital); 
1940 T.T.R. 378 (Question whether rent 
derived by Zamindar from Patnidar under 
lease of land is agricultural income or not); 
1940 T.T.R. 437' (Rejection of application 
for revision on the ground that it was 
belated): 1939 Sind 293 ()A^ether ^on 
facts found a society is a dividing society 

under R. 31. See 1939 Sind w; 1939 


S. 66] 


3063 


The Indian Income-tax Act (XI of 1922). 

(4) If the High Court is not satisfied that the statements in a case referred 
under this section are sufficient to enable it to determine the question raised thereby, 
the Court may refer the case back to the Appellate Tribunal to make such additions 
thereto or alterations therein as the Court may direct in that behalf. 


NOTES 

Sind 296): 1940 All. 530'. (Rejection of 
appeal not amoimtinsr to an order under 
S. 31) ; 1940 All. 530 (Question as to the 

existence of sufficient cause within the mean¬ 
ing of S. 27). (1939) I.T.R. 625 (Refu¬ 

sal of application under S. 26-A on finding 
that deed of partnership is sliare and not 
intended to be acted upon). 1939 T.T.R. 
151 (Question of reasonableness of flat 
rate adopted bv Income-tax Ofiicer under 
S. 13). .S'ce also 1939 I.T.R. 513; 1939 
I.T.R, 515; 19.^9 I.T.R. 488. The ques¬ 
tion whether a Hindu family is divided or 
undivided is a question of fact which is not 
within the competence of the High Court to 
decide. 1941 I.T.R. 3X1^1941 Pesh. 64. 
The assessee was called upon by a notice 
under S. 22 (2) to submit a return which 
he did, but the return did not bear such 
verification as is required by the Income-tax 
Act, nor did it bear the signature of the 
assessee. Subsequently, the Income-tax 
Officer issued another notice under S. 22 (4) 
directing the assessee to produce his ac¬ 
counts. He did not produce the accounts 
and the Income-tax Officer made an assess¬ 
ment to the best of his judgment under 
S. 23 (4). Held, that no Questions of law 
could possibly arise on the findings of fact 
arrived at bv the Income-tax Officer. 1934 
A. 929. SeV 1941 Oudh 279; 1941 T.T.R. 
241 and 306; 1941 O.W.N. 68=16 Luck. 
579; 15 Luck. 723. It cannot be laid down 

as a general proposition that it is not pos¬ 
sible at all to evolve a question of law out 
of the various circumstances mentioned in 
S. 27 of the Act. On the other hand a 
question of law can well arise from a refusal 
of the Income-tax Officer to cancel an 
assessment under S. 27 of the Act, and 
certain questions may form the subject of a 
reference under S. 66, though in the majo¬ 
rity of cases no question of law would 
ordinarily arise out of the decision of an 
Assistant Commissioner of Income-tax dis¬ 
missing appeal against an order of the In¬ 
come-tax Officer under S. 27. I.L.R. 
(1937) All. 834=1937 A.L.J. 957=1937 
All. 770. The question as to whether 
money deposited with the assessee belongs 
to the person in zvhose name it stands depo¬ 
sited is not a question of law. 154 I.C. 
191=1935 L. 81; (S.B.).- Whether the 

association in question can be held to be an 
assesee within the meaning of S. 3, is clearly 
a question of law which it would be proper 
for the. Commissioner to refer for the deci¬ 
sion of the High Court. 1935 L, 100. In 
ffie case-of a printing press whether "type^* 
is pari of ih^ machinery or plant h a ques¬ 
tion of law. 1934 L. 919. The assessee 
assessed for the assessment year 1933— 

34 certain sum.j He. claimed. that a 


certain sum should not be included in the 
asspsment as it consisted of bad debts. 
This was disallowed by the Income-tax 
Officer on the ground that the last balances 
were struck in 1930 and that it bad not been 
shown that the amount had become irre¬ 
coverable by the accounting year, 1932-33. 
Held, that it did not follow that because a 
debtor firm was in difficulties in 1930, it 
would never recover, and that all debts due 
by it should immediately be struck off as 
bad debts, and that a mandamus must issue 
on the Commissioner to state a case on this 
question. 167 I.C. 178. 




uiiucr suD-o. \si) 

of S. 66. it is nowhere laid down that a 
question is to be formulated by the Court 
issuing the mandamus. Further, sub-S. (5) 
of the same section also does not confine the 
High Court to the decision of the question 
of law as formulated by the Commissioner 
or the Court issuing the mandamus. On 
the other hand, it confers upon it full power 
to decide the question of law in the form 
It actually arises from the statement of the 
case made by the Commissioner. It is 
therefore competent to High Court to 
clarify the issue of law involved in the 
statement of the case made by the Commis¬ 
sioner and to give its considered opinion on 
the question really at issue; not to do so 
would amount to a refusal to do its dutv 
39 P.L.R. 1028=1937 Lah. 721. 

Sec. 66 (4)—Where a case referred to 
the High Court under S. 66 (2) had ulti- 
^tely to be decided on the findings which 
did not appear in the statement of the case 
^ made by the Commissioner, held, that the 
High Court could send back the case to the 
Commissioner for further findings. 50 C. 
L.J. 300=1929 C. 753. also 1929 A. 

ol9. 


Sec. 66 (4) and (S).—Costello, /.—The 
question whether there is in any particular 
case a “succession” within the meaning of 
S. 26 (2) of the Act is a question of fact. 
41 C.W.N. 132. Panckridge, J. —The 
question of succession is at the bottom a 
question of fact, though the question whether 
a^ particular set of facts amount to succes¬ 
sion within the meaning of S. 26 (2) is a 
question of law. It is not correct to say 
that the High Court is not entitled to look 
beyond the specific findings of fact of the 
Commissioner. To so hold would be a 
very narrow interpretation of the powers of 
the High Court under S. 66 (4) of the In¬ 
come-tax Act. The High Court on the 
other hand is entitled to look at the doctr- 
mentS'arid proceedings annexed to the State¬ 
ment of the case by the Income-tax Cbmi 
missioner. 41 C.W.N. 



‘3064 


The Civil Court Manual (Imperial Acts). tS.66 

M The Hiffh Court upon the hearing of any such case shall deade the 
questions of law raised thereby and shall deliver its judgment thereon containing 
the grounds on which such decision is founded and shall send a copy oi sue judg¬ 
ment under the seal of the Court and the signature of the Registrar to the Appellate 
Tribunal which shall pass such orders as are necessary to dispose ot the case con¬ 
formably to such judgment.] 

(6) Where a reference is made to the High Couil ^[* * *] the costs 

shall be in the discretion of the Court. 

(7) Notwithstanding that a reference has been made under this section to 
the High Court, income-tax shall be payable in accordance with the assessment 

made in the case : . 1 1 r t. 

Provided that, if the amount of an assessment is reduced as a result 01 such 

reference, the amount overpaid shall be refunded with such interest as the Com¬ 
missioner may allow ^[unless the High Court, on intimation given by the Com¬ 
missioner within thirty days of the receipt of the result of such reference that he 
intends to ask for leave to appeal to His Majesty in Council, makes an older authoris¬ 
ing the Commissioner to postpone payment of such refund until the disposal of the 
appeal to His Majesty in Council], 

^[(7^4) Section 5 of the Indian Limitation Act, 1908, shall apply to an 
application to the High Court by an asscssce '*[under sub-section (2) or sub-section 

(3)]-] 

(8) For the purposes of this section “ the High Court ” means—- 
(fl) in relation to ®[* * *] British Baluchistan the High Court 

of Judicature at Lahore ; 


LEG. REF. 

* The words ** on the application of an asscssce’* 
omitted by S. 92 of Act VII of 1939 . 

* Added by S. 82 of Act VII of 1939* 

* Sub-section inserted by S. 28 of Act XVIII 

of 1933 . 

* Substituted for “ under sub-s. ( 3 ) or sub-S. 
( 3 i 4 ) by S. 92 of Act VII of 1939 . 

® Added by S. 7 of Act XXIV of 192 G. 

«The words “the North-West Fiontier Provirc: 
and” omitted by S. 82 of Act VII of 1939' 

NOTES. 

Sec, 66 (5).—It is the <iuty of (he In- 
comc-tax Deparlincnt to take up the i|Ues- 
tion of rc-asscssnicnt after a rclovence by 
the Commissioner of Income-tax has heen 
answered by the High Court and to sec in 
the presence of the asscsscc whether in the 
light of the judgment of the High Court, 
any of the figures arrived at are liable to 
alteration or not. It is not enough to say 
the material alteration in the figtire of as<c>s- 
ment is not expected and therefore rc-assess- 
ment is not necessary. 1932 A.L.J. 174= 
1932 A. 317. If the case stated by the Com¬ 
missioner of Income-tax contains mcrcl\ 
conclusion on pure questions of fact, then 
it is not open to the High Court to go behind 
the statement of facts. But if what the 
Commissioner states he has found on 
is actually a series of conclusions foniKled 
partly on pure facts and partly on infcicnccs 
drawn from those facts, the High Court ha> 
power and ought to deal with the whole 
case and to see whether the evidence justm- 
ed what the Commissioner held. It is not 
as if the only course open to the High Court 
is to either express an opinion upon the 
findings of the Commissioner or to say that 


is impossihlc to do so because the findings 
re not warranted by the evidence on which 
icy arc based. It is competent to the High 
burt t<> look at tlie real situation and to 
ive a decision founded upon what appears 

1 the High Court to he the real position. 

2 C. 87=39 C.W.N. 70. If an officer 
ested with the <liscrction to do or not to 
lo a particular thing, does not misdirect him- 
clf in law, or in other words, does not exer- 
ise Ills discretion arbitrarily, the High Court 
rill not be iustified in interfering wth it. 

8 Lah. 325=1937 Lab. 830. Sub-S. 
;5). S. 66 enacts that the High Court 
H>on t!ie hearing of any such case 

Jiall decide the question of law raised 

hereby and the Court is not bound 

ly the applicant’s point of law or the 

Aunmi-isioner’s. But the question of law 
mist arise out of the appellate order. ^ 
S.L.R. 174=149 T.C. 1204=1934 S. 46; 18 
hah. 7(X>-1938 Lah. 44. (Interference with 
luestion of factL It is for the Commis¬ 
sioner and not for the High Court 
formallv (he questions which arise; and the 
duty of' the High Court is only to decide the 
questions so raised. 60 LA. 1^46—12 r* 

318=(>4 M.L.T. b\2 (P.C.). also 40 

Lah. 545. 

Secs. 66 (5), 49-A and 33 

Court declaring assessment illegal—rower 
of Commissioner to order further enquiry— 

Fresh assessment and 

for refund of tax previously paid— 

63 LA. 408=1936 P.C. 269=60 B. 900 

^^Se^c .^66 ( 6 ).-Under S. 66 ( 6 ) the High 
Court has power to deal with all co$ts ot 
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S. 66-A] 


References to be heard by 
Benches of High Courts, and 
appeal to lie in certain cases 
to Privy Council. 


(J) in relation to the province of Ajmer-Merwara, the High Court of Judi¬ 
cature at Allahabad ; and 

(c) in relation to the province of Coorg, the High Court of Judicature at 
Madras.] 

i[66A. (i) When any case has been referred to the High Court under section 

66, it shall be heard by a Bench of not less than two 
Judges of the High Court, and in respect of such case 
the provisions of section 98 of the Code of Civil Pro¬ 
cedure, 1908, shall, so far as may be, apply notwith¬ 
standing anything contained in the Latters Patent of 
any High Court established by Letters Patent or in any other law for the time being 
in force : 

^[Provided that where in any reference heard by the Bench of the Court 
of the Judicial Commissioner of the North-West Frontier Province, a difference of 
opinion arises between the Judicial Commissioner and the Judge of the said Court, 
the opinion of the Judicial Commissioner shall prevail.] 

('2) An appeal shall lie to His Majesty in Council from any judgment of 
the High Court delivered on a reference made under section 66 in any case which 
the High Court certifies to be a fit one for appeal to His Majesty in Council. 

(3) The provisions of the Code of Civil Procedure, 1908, relating to appeals 
to His Majesty in Council shall, so far as may be, apply in the case of appeals under 
this section in like manner as they apply in the case of appeals from decrees of a 
High Court : 

Provided that nothing in this sub-section shall be deemed to affect the 
provisions of sub-section (5) or sub-section (7) of section 66 : 

Provided further that the High Court may, on petition made for the exe¬ 
cution of the order of His Majesty in Council in respect of any costs awarded thereby, 
ti'ansmit the order for execution to any Court subordinate to the High Court. 


(4) Where the judgment of the High Court is varied or reversed in appeal 
under this section, effect shall be given to the order of His Majesty in Council in 
the manner provided in sub-sections (5) and (7) of section 66 in the case of a judg¬ 
ment of the High Court. 

(5) Nothing in this section shall be deemed— 

(ct) to bar the full and unqualified exercise of His Majesty’s pleasure in 
receiving or rejecting appeals to His Majesty in Council, or otherwise howsoever, or 


LEG. REF. 

^ Inserted by S. 8 of Act XXIV of 1926 . 

* Added by S. 83 of Act VII of 1939 . 

NOTES. 

and subsequent to the application of the 
assessee to state a cause and make a refe¬ 
rence to the High Court. It is entirely in 
the discretion of the Taxing master to decide 
if a ease is of sufficient importance to justify 
the Commissioner in getting the reference 
settled by the Government solicitor and the 
Advocate-General. 39 Bom.L.R. 1209. 
The fee of Rs, 100 paid along with a refe¬ 
rence under S. 16 (2) forms part of the 
costs of and incidental to the reference and 
may be allowed to the assessee in a proper 
case. 11 R. 454. See also 1933 A.LJ. 
942=1933 A. 853 and cases under heading 

“coSTS"'^ supra. .r 

Secs. 66 and 66 -A:' Reference under— 
Judgment not appealed against—Finality 
OF.—Upon a reference of question of law 
made by . the Commissioner of Income-tax 

under.,5.-66 of :the-AcV the priorijudgnient 
C.CM.—384 


delivered by the High Court, if not appeal¬ 
ed against, is binding between' the parties 
the Income-tax authorities on the one 
hand and the assessee on the other) and such 
judgment, whether right or wrong, must 
govern the relations of the parties in the 
particular case, 61 LA. 1=56 All. 1=66 
M.LJ. 127 (P.G.). . . 

Review.— The High Courh when • acting 
under the powers conferred by S. 66 ' Is 
exercising a special - jurisdiction, and those 
proceedings are not subject to the provisions 
of the C.P. Code. The tribunal deter¬ 
mining the questions referred to wider S. 66 
does not operate as a Civil Court so as to 
attract the C.P. Code and therefore an ap¬ 
plication for review of judgment passed in 
an Income-tax matter under S. 66 is inr 
competent and no review lies. 1940 I T 
R;412, ■ 

Sec. 66 -A.—The intention of the legisla- 
truc in adding S. 66 -A was to enable an ap¬ 
peal to His Majesty in Council in cases in: 
which :the-.High Court; could- certify -that-the 


3066 


The Civil Court Manual (Imperial Acts). 


IS. 67 


(^) to interfere with any rules made by the Judicial Committee of the Privy 
Council, and for the time bein^ in force, for the presentation of appeals to His 
Majesty in Council, or their conduct before the said Judicial Committee.] 

67. No suit shall be brought in any Civil Court to set aside or modify any 


NOTES. 

question of law involved was one of great 
private or public importance. 8 L. 269=1927 
L, 118. 0150 91.. 284=54 I. A. 421=53 M. 

L.J. 819 (P,C.). If the law permits the Com¬ 
missioner of income-tax to have the judg¬ 
ment of this Court examined by their Lord- 
ships of the Privy Council, there is no reason 
why his request for leave to appeal to the 
Privy Council might come to a different 
conclusion. 1933 S. 344. The fact that the 
decision ought to be appealed against might 
affect the action or the position of other com¬ 
panies who sought to evade payment of in¬ 
come tax by adopting the method that was 
adopted by the assessee in the case is not 
sufficient for the granting of the certificate. 

8 L. 269=1927 L. 181. The Act in providing 
that the Commissioner in proper cases should 
make references to the Civil Court, merely 
provides a convenient procedure for obtain¬ 
ing the decision of the Court with regard to 
the matter in dispute and so when tlic matter 
comes before the Civil Court, the Commis¬ 
sioner is a party. 119 I.C. 689=1929 N. 
265. A decision that an assessee succeeded to 
the old business does not involve a question 
of importance within the meaning of S. 109 
(c). C.P. Code, which alone can justify a 
certificate allowing leave to appeal. 123 I. 
C. 530 (2)i=1930L. 109, There is no review 
of a judgment in an income-tax case under 
S. 66-A. 1930 A. 211 (1). The words "to 
be a fit one for appeal to His Mtjesty in 
Council" coupled with the words *so far as 
may be' in para. 3, S'. 66-A, exclude froni 
any right of appeal cases which fall within 
the requirements of S. 110 of the Code and 
are operative to confine that right to cases 
which are certified to be otherwise fit for 
appeal to His Majesty in Council. 1929 S. 
336. On a reference by the Commissioner 
under S, 66 (2), Income-tax Act, all the 
questions referred to were answered in favour 
of the assessee by the High Court and the 
Commissioner was not allowed to support 
the assessment on other provisions of the 
Act which he had not taken before, fields 
that it was not a fit case for appeal to tlie 
Privy Council and that* leave should not he 

granted. 146 I.C. 942=1933 L. 673. In 
granting leave to append to His Majesty in 
Council on the application of the Income-tax 
authorities the High Court has no power to 
impose a condition to the effect that the 
Incme-tax authorities should pay the costs 
of the assessee respondent. The powers 
of the High Court are confined in 
this respect to those conferred by S. 
66-A^ of the Income-tax Act and the 
provisions of the Civil Procedure Code 
which have been made applicable to 

such appeals; Though the Privy Council 


have, on orr^ciohs, stipulated in granting 
special leave that the appellant shall bear the 
costs, the High Court has no such powers. 

174 I.C. 4911=1938 Mad. 352 (F.B.). The 
question as to the effect of the second pro¬ 
viso to S. 4 (1) of the Income-tax Act is a 
substantive question of l.aw, and is a fit one 
for appeal to His Majesty in Council. 174 
I.C. 491=1938 M. 352=47 L.W. 350. In 

an application for leave to appeal to His 
Majesty in Council in respect of an assess¬ 
ment to income-tax involving only Rs. 3,500, 
leave ought not to be refused merely because 
the assessment in question is less than the 
required amount of Rs. 10,000. Where the 
assessee carries on a large business and the 
question is likely to arise every year while he 
remains in the business, the amount in the 
end would be very considerable; a certificate 
of leave to appeal should therefore be granted 
in such a case. 47 L.W. 350=1938 Mad. 
352 (F.B.). also 1931 Lah. 138; 1934 
All. 974; 50 L.W. 590=1.L.R. (1939) 
Mad. 770=1939 Mad. 903=(1939) 2 M.L.J. 
667 F.B.). The right of appeal to His Majes¬ 
ty in Council from a judgment of the High 
Court delivered on a reference made under 
S. 66 is confined only by sub-S. (2) and not 
by siib-S. (3) of S. 66-A of the Act and is 
therefore confined to only such cases as are 
certified to he fit by the High Court. Sub- 
S. (3) obviously deals with the procedure to 
he applied to appeals where such an appeal 
lies under sub-S. (2). 1935 A.L.J, 513= 
1935 A. 464. An order passed by the High 
Court, declining to call upon the Com¬ 
missioner to state a case and refer 
it to the High Court is not a judg¬ 
ment "on a reference" within the mean¬ 
ing of S. 66-A (2) so as to allow a right 
of appeal to His Majesty in Council. 151 I. 
C. 604=1934 A.L.J. 87^1934 A. 974. The 
rules in Chapter XXXIII of the Rules 
and Orders of the Calcutta High Court, 
so fas as they have the effect of altering 
the provisions of 0. 45, C.P. Code, ha^ 
been made under S’, 129, C.P. Code and apply 
only to matters arising within the original 
civil jurisdiction of that Court, and therefore 
have no application to petitions for leave to 
appeal to the Privy Council in income-tax 
matters. In S, 66-A of the Income-tax Act, 
specific provision has been made and the pro¬ 
cedure therein laid down must be followed- 
39 C.W.N. 1140=62 C. 671. 

Sec. 67.—S. 67 is not i(/fra n'w by virtue 
of S. 32 of Government of India Act, bwau?c 
a suit for recovery of the tax paid i^uld not 
have lain against the East India wmpany 
prior to 1858 . 5 R. 825. Sfe aha 27 Bom. 
L.R. 1507. When a statute confers exritt-: 

sive power over a subject-matter on ah autno* 
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Bar of suits in Civil Court. assessment made under this Act, and no prosecution, 

suit or other proceeding shall lie against any ^[officer of 
the Crown] for anything in good faith done or intended to be done under this Act. 

^[GyA. In computing the period of limitation prescribed for an appeal under, 

Computation of periods of application under section 66 , the 

limitation. ^ which the order complained of was made, and 

the time requisite for obtaining a copy of such order 
shall be excluded.] ’ 

^[GyB. If on the ist day of April in any year provision has not yet been made 

Act to have effect pending tir 

legislative provision for charg? mcome-tax for that year, this Act shall nevertheless 

ofincometax. have effect until such provision is so made as if the 

provision in force in the preceding year or the provision 

proposed in the Bill then before the Legislature, whichever is more favourable to the 

assessee, were actually in force,] 

68 . [Repeals.] Repealed by the Repealing Act, iqay (XII of i92y). 


LEG. REF. 

^Substituted for “Government Officer” by 
A.O., 1937 . 

* Inserted by S. 12 of Act XXII of 1930 . 

® Inserted by S. 7 of Act XII of 1940 . 

NOTES. 

nty, the Civil Court cannot interfere; but it 
will interfere if the authority purports to 
exercise those powers on what is not the sub¬ 
ject-matter. 62 I.C. 394. Where an as¬ 
sessee contends that he is not liable to be 
assessed to income-tax on the ground that he 
IS not resident in British India, the Income- 
tax Officer, as the assessing authority, has 
power to determine the question of the as¬ 
sessee's residence in British India and the 
consequent receipt of assets under S. 4 of 
the Income-tax Act. A suit by the assessee 
for a declaration that he is not liable to be 
assessed to income-tax and to recover the 
tax paid by him is not maintainable in a 
Civil Court. Such a suit is barred by S. 67 
of the Act. Subject to the controlling effect 
the words “made under this Act” in S. 67, 
the exclusion of the jurisdiction of the Civil 
Court is almost absolute, and the appropriate 
remedies of an assessee by way of appeal 
and reference have been provided in the Act 
Itself. ^ SiodarU J .— A statutory tribunal or 
authority which has to arrive at a decision 
to the existence or non-existence of cer¬ 
tain facts before proceeding to take further 
action under the statute, is acting within the 
prisdiction in making that decision ?jid 
IS immune from civil proceedings to quash 
that decision except such as are prescribed 
hy the statute. The absence of any other 
remedy is not to be taken into consideration 
«i deciding the question whether the decision 
jf a statutory tribunal is or is not final. I. 

L.R. (1937) M. 211=1936 M.W.N. 1056 
r=44 L.W. 808=1937 M. 241. Suit contest¬ 
ing validity, of the assessment order—If 
maintainable—Jurisdiction of Civil Court. 18 
S*L.R, 68=1925 S. 130. The Income-tax 


Act creates a special jurisdiction and pro¬ 
vides a special remedy against order of as¬ 
sessment. Where the Collector professes to 
tax income only and has not levied an assess¬ 
ment on any of the classes of income except¬ 
ed under the Act, he exercises only a juris¬ 
diction under the Act and a suit will not lie 
in a Civil Court challenging his order, even 
if there are errors in calculation. 78 I.C 
940^1925 S. 130. (Tivil Court has no juris¬ 
diction where income only is taxed. 18 S 
L.R, 68=1925 S. 130. Refusal to make a 
Ketum of income on alleged error or descrip- 
^i.^^'^'^^sessment by Income-tax Officer- 
Suit for refund of tax paid not maintainable, 
see 5 K. 825. A suit by an executor of a 
deceased for a declaration that he is not lia- 
ble to ^y income-tax is barred. 42 C 151 
=26 I.C. 893=19 C.W.N. 138. In assess¬ 
ing income-tax, the Collector has to deter¬ 
mine what is the income and what is the 
outgoing which ought to be legitimately 
deducted. A mistake by the Collector in his 
decision cannot be rectified by Civil Court in 
? before it for the purpose. 62' 

I.C. 394. Act does not prohibit a suit for 
declaration that an assessment is -iltra vires. 
27 Bom.L.R. 1507. also 5 R. 825. . A 

suit m which the relief claimed is merely a 
declaration that the registration of instru¬ 
ment of partnership was ultra vires and void 
IS not a suit to modify an assessment made 
under the Act. Such a suit is not barred by 
S. 67. 11 R. 380=1933 R. 229. There is 
no provision made in the Act for appeals 
against a refusal to grant a refund under 
S. 48. So where a suit for refund.of in¬ 
come-tax does not raise any question of as¬ 
sessment, it is not barred by S. 67 136 T ' 

C. 819=1932 S. 48. also 196 I C 2 M 
=1941 I.T.R. 673. An application to'ha^' 
a firm registered under R. 2 of the Indian 
Income-tax Act, 1 ^, must be made on or 

S. 22 (2) of the Act. 27 Bom L R 223 
^16 I.C. 851=1925 B. 247 (2h 


. . 
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[S. 67 


i[THE SCHEDULE.] 

[See section lo (7).] 

Rules for the Computation of the Profh's and Gains of Insurance Business. 

1 In the ca.se of any person who carries on, or at any time in the preceding year carried 
on life insurance business, the profits and gains of such person from that business shall be computed 
separately from his income, profits or gains from any other business. 

2 The profits and gains of life insurance business shall be taken to be either— 

' (a) the gross external incomings of the preceding year from that business less the manage¬ 
ment expenses of that year, or . 1 i_ j- .♦ .u 1 j c j- 

(b) the annual average of the surplus ^[arnved at by adjusting the surplus or deficit] dis- 

closed by the actuarial valuation made for the last inter-valuation period ending before the year for 
which the assessment is to be made, V * * exclude from it any surplus or deficit 

included therein which was made in any earlier mtcr-valuation period and any expenditure other 
than expenditure which may under the provisions of section 10 of this Act be allowed for m computing 

the profits and gains of a business, 
whichever is the greater : 

Provided that the amount to be allowed as management expenses shall not exceed— 

(a) 7^ per cent, ofthe premiums received during the preceding year m respect of single pre- 

mium life insurance policies, ... . r .1 rr • __• 

(b) in respect of the first year's premiums received in respect of other life insurance policies 

for which the number of annual premiums received is less than twelve, or for which the number of 
years during which premiums are payable is less than twelve, for each such premium or each such 
year per cent, of such first year’s premiums received during the preceding year, plus 

(c) S'; per cent, of the first year’s premiums received during the preceding year m respect 
Of other life insurance policies and 8i per cent, of other premiums received dunng that year in respect 
of all life insurance policies other than single premium life insurance policies. 

2. In computing the surplus for the purpose of rule 2,— . , /* t- v u 

(rt) onc-half of the amounts paid to or reserved for or expended on behalf of policy-holders 

Provided that in the first such computation made under this rule of anysuch surplus no account 

shall be taken of any such amounts to the extent to which they arc paid out of or m respect of any 

surplus brought forward from a previous inter-valuation period : 

Provided further that if any amount so reserved for policy holdei^ ceases to be so reserved, and 

is not paid to or expended on behalf of policy-holders one-half of such amount, 

viously allowed as a deduction, shall be treated as part of the surplus for the period in which the 

said amount ceased to be so rcscr\'ed ; » . , * artiiarial 

(b) any amount cither written off or reserved m the accounts or through the actuanal 

valuation balance sheet to meet depreciation of or loss on the realisation 

shall be allowed as a deduction, and any sums taken credit for in he accounts 

tion balance sheet on account of appreciation of or gams on the realisation of the securities or other 

assets shall be included in the surplus : o . with 

Provided that if upon investigation it appears to the Income-tax Officer aftei 
the Superintendent of Insurance that having due regard to the necessity for 
provision for bonuses to participating policy-holders and for contingencies, the rate ot intcr^t or 

other factor employed in determining the liability in respect of outstanding 

inconsistent with the valuation of the securities and other assets so as artificially to 

such adjustment shall be made to the allowance for depreciation of. or to the aniount o ^ mdud^ 

in the surplus in respect of appreciation of, such sccuntics and other assets, as shall increase th 

surplus for the purposes of these rules to a figure which is fair tmd just ; p^ntral Govern- 

(c) the whole amount of interest received in respect of any securities of the Central Oo\crn 

ment which have been issued or declared to be income-tax free shall be , f ^ 

4. Where for any year an assessment is made in accordance with the annual ^^^crage 01 a 

surplus disclosed by a valuation for an inter-valuation period 

^ .1 i_ cK'in r\f\t Ka CTiv'#»n \n Jirf'nrfiAnrC Wltn SUD^SCCUOn 


r- 

paid by 

period. 

For the purposes of these rules— ._ ^ ntv^nnred 

(i) ‘ prcccditig year ’ means that year for which annual accounts arc required ° ^ 

under the Insurance Aci, . 938 , immediately preceding the year for winch the , 

made or until llic commencement of tlic Insurance Act, 1938 , the previous year as defined in secUon 

of this Act : _ incomings’ means the full amount of incomings 

fines and fees and all other incomings from whatever source deii\ed (cxccp p from 

from policy-holders and interest and dividends on any annuity fund) and mclu « _ ?f--rurities* 
reversions and on the sale or the granting of annuities, but excludes profits on the realisa 


• _ LEG. REF. 

^ The original Schedule repealed by Act XII 
fo 1927 and this Schedule added by S. &4 of 
Act Vll of 1939 . 


* Inserted by S. 8 of Act XII of 194^* „ 

* The words “ after adjusting such surplus 

were omitted by ibid. 


« % 
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Provided that incomings, including the annual value of the property occupied by the assessee, 
which but for the provisions of sub-section ( 7 ) of section 10 would have been assessable under section 9 
shall be computed upon the basis laid down in the last-named section, and that there shall be allowed 
from such gross Incomings such deductions as are permissible under that section. 

^ {Hi) ‘ management expenses’ means the full amount of expenses (including commissions) 

mcurred exclusively in the management of the business of life insurance, and in tlie case of a company 
carrying on other classes of business as well as the business of life insurance in addition thereto a fair 
proportion of the expenses incurred in the general management of the whole business. Bonuses or 
other sums paid to or reserved on behalf of policy-holders, depreciation of, and losses on the realisa¬ 
tion of, securities and any expenditure other than expenditure which may under the provisions or 
section 10 of this Act be allowed for in computing the profits and gains of a business are not manage- 
ment expenses for the purposes of these rules ; ° 

(iv) ‘life insurance business’ means life insurance business as defined in clause (ii) of 
section 2 of the Insurance Act, 1938 ; ^ 

(y) ‘ securities ’ includes stocks and shares. 

u u * profits and gains of any business of insurance other than life insurance shall be taken 
to be the balance of the profits disclosed by the annual accounts, copies of which are required under 
the Insurance Act, 1938 , to be furnished to the Superintendent of Insurance after adjusting such 
balance so as to exclude from it any expenditure other than expenditure which may under the provisions 
ot section 10 of this Act be allowed for m computing the profits and gains of a business. Profits and 
lossw on the realisation of investments and depreciation and appreciation of the value of investments 
shall be dealt with as provided in rule 3 for the business of life insurance. 

7- The profits and gains of companies carrying on dividing society or assessment busines- 
sh^l be taken to be 15 per cent, of the premium income of the previous year, or in the case of non¬ 
resident companies 15 per cent, of the British Indian premium income of the previous year. 

^ 8 . The profits and gains of the British Indian branches of an insurance company not resident 
in British India, in the absence of more reliable data, may be deemed to be the proportion of the 
total world income of the company corresponding to the proportion which its British Indian premium 
income bears to its total premium income. For the purpose of this rule, the total world income of 
life insurance companies not resident in British India whose profits are periodically ascertained by 
actuarial valuation shall be computed in the manner laid down in these rules for the computation of 
the profits and gains of life insurance business carried on in British India. ^ 

9 . These rules apply to the assessment of the profits of any business of insurance carried on 
*[by a mutual insurance association].] 


THE INDIAN INCOME-TAX (AMENDMENT) ACT (XXIII OF 1941 ) 

\2^th November 1941. 

An Act further to amend the Indian Income-tax Act, ig22. 

Whereas it is expedient further to amend the Indian Income-tax Act 1022 
for the purposes hereinafter appearing ; > y > 

It is hereby enacted as follows :— 

Short title and commence- I. (i) This Act may be called The Indian 

Income-tax (Amendment) Act 1941 

(2) It shall come into force at once ; but effect shhl not'be given to the 

amendments hereby made in the Indian Income-tax Act 1022 by section 4 

section 6 section 7, section 8, clause (6) of section 10 and clause (a) of section 12 

m the making of any assessment under that Act for any year before the year ending 
on the 31st day oi March, 1943. ® 

.L [N-B .—amendments have been incorporated in their proper places in 
the mam Act.] ter 


THE INDIAN (FEDERAL COURT JUDGES) ACT, 1942 . 

(5 and 6 Geo. 6, Ch. 7.) 

An Act to extend the pow^r of the Governor-General of India to make actina 

appointments of Judges of the Federal Court. 


[ 26 th February, 1942 . 

Be it enacted by the King’s most Excellent Majesty, by and with the 
advice and consent of the Lords Spiritual and Temporal, and Commons in this 
present Parliament assembled, and by the authority of the same, as follows^ 


LEG. REF. 

9^ Sul>ttitiited for by a ^'mutual insnranae 


company” by S, 13 of Act XL of 1940 . 
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Amendment of s. 202 of j the end of section two hundred and 

the Government of India Government of India Act, 1935 , there shall 

f‘^Edw^^’8^c.*2*.°' sub-section;— 

“(2) If the Governor-General in his discretion is satisfied, after consi¬ 
dering a report from the Chief Justice of India 

(a) that in view of some personal interest which any Judge of ^ 
Federal Court has in the decision of any particular case, or of some part which 
any judge of the Federal Court has already taken, as judge or counsel or 
otherwise, in or in relation to any particular case (whether or not while it was 
before the Federal Court), that judge ought not to take part in the hearing and 

determination thereof, and r^ j \ 

(b) that without Judge there are not sufficient Judges of the Federal 

Court available to sit for that purpose. . . xr- i 

the Governor-General may in his diseretitioii appoint a Judge of a Hig 
Court who is duly qualified for appointment as Judge of the Federal Court 
to act temporarily as a Judge of that Court, and the person so appointed shall, 
unless the Governor-General in his discretion thinks fit to revoke his appom - 
ment, be deemed to be a Judge of the Federal Court until that case has been 

heard and determined by the Federal Court . • a f 

( 2 ) The amendment made by this Act in the Government of India Act, 
1935 , shall be deemed to have been made therein immediately before the passing 

thereof. 

( 3 ) A copy of the said Act giving effect to— 

(a) the aiiendments mentioned in sub-section (2) of section seventeen ot 
the India and Buruma (Miscellaneous Amendments) Act, 1940 ; and 
(h) the amendment made by this Act, 

shall be prepared and certified by the Clerk of the Parliaments and 
deposited with the Rolls of Parliament, and His Majesty’s printer shall prmt 
in accordance with the copy so certified all copies of the Government of India 
Act, 1935 , which are printed after the said copy has been so prepared, certified 

and deposited. ^ 

Short title. (FEDERAL COURT JUDGEs) Al'T, 1942. 


THE INDUSTRIAL STATISTICS ACT (XIX OF 1942). 

[ 3 rd Ap)'il, 1942 . 

An Act to facilitate the collection of statistics of certain kinds relahng to 

industries. 

Whereas it is expedient to facilitate the collection of statistics of certain 
kinds relating to industries; It is hereby enacted as follows 

Short title, extent nnd 1 - (1) This Act may be Called The INDUSTRIAL 

commencement, STATISTICS ACT, 194«-. 

f'2't It extends to the whole of British India. ^ 

13 ) It shall come into force in a Province on such date as ^>6 

GovernmL 4 “ by notification in the official Gazette, appoint in this behalf 

for such Province. “presm-ibed” means prescribed 

, in rules made under this Act or in any form presenb- 

Defimtion. 

Q Ml The Provincial Government may, by notification in the offiwW 

^ _ Gazette, direct that statistics shall be collected relat 

Coll«ction of statistics, jjjg ^o any of the following matters, namely; 
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(a) any matter relating to factories, 

11 T so far as they relate to welfare of 

labour and conditions of labour, namely:— 

(i) prices of commodities, 

(ii) attendance, 

(iii) living conditions, including housing, water-supply and sanitation, 

(iv) indebtedness, 

(v) rents of dwelling-houses, 

(vi) wages and other earnings, 

(vii) provident and other funds provided for labour, 

(viii) benefits and amenities provided for labour, 

(ix) hours of work, * 

(x) employment and unemployment, 

(xi) industrial and labour disputes, 

and trereupon the provisions of this Act shall apply to the collection of those 
statistics. 

. ^ of sub-section (1), ^‘factory’^ means a factory as 

defined in clause (j) of section 2 of the Factories Act, 1934 , or any premises 

deemed to be a factory in pursuance of a declaration made under sub-section 
( 1 ) of section 5 of that Act. 


Appointment of statis- 't* . 

ics authority. omcer to be the statistics authority for the purposes 

of the collection of any statistics under this Act. 


5 . (1) The statistics authority may serve or cause to be served on anv 

Power of statistics autho- notice requiring him to furnish, at such 

rity to calf for returns and ^Jn such form and with such particulars 

^formation. as may be prescribed, such information or returns 

. , , relating to any matter in respect of which stat 

are to be collected and to such authority or person and in such manner S 
at such times as may be prescribed. 

( 2 ) The notice referred to in sub-section (1) may be served by post. 

6 . The statistics authority or any person authorized by him in writinc 

Eight of access to record purposes of the collecli^ 

or document. f statistics under this Act, have access to «t.v 

relevant record or doeiiment ir, ^ 

person required to furnish any information or return under thk 

document to be, and may ask aurquertioTLol^ T 
information required to be furnished under this Act ^ obtaining any 

7 . ( 1 ) No individual return, and no narf of i x 

and nn iti-p«„ ^dividual return, made, 

Eestrietion on the publi- . mation With respect to any particular 

cation of returns and infor- for the purposes of this Act, shaU, 

whloh +h 1 ■ t ™ of the undertaking in relation to 

be published m such manner as would enable any particulars to be ideSed 
as referring to a particular undertaking. ue iuencme_q 

fh T purposes of a prosecution under this Act nr ^ 

of statistics under this Act shall be permitted to see any individual ref^ 
information referred to m sub-section (1). ^ v^^uai return or 

.r'VnfS-*" 
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(a) wilfully refuses or without lawful excuse neglects to furnish such 
information or return as required under this Act, or 

(b) wilfully furnishes or causes to be furnished any information or 
r6turu which he knows to be false, or 

(c) refuses to answer or wilfully gives a false answer to any question 
necessary for obtaining any information required to be furnished under this 

Act, 

or if any person impedes the right of access to relevant records and documents 
or the right of entry conferred by section 6, he shall tor each such offence be 
punishable with fine which may extend to five hundred rupees, and in the case 
of a continuing offence to a further fine which may extend to two hundred 
rupees for eacli day after the first during which the offence continues; and m 
respect of false information, returns or answers the offence sha 1 be deemed to 
cratinue until true information or a true return or answer has been given 

or made. 

9 If any person engaged in connexion with the collection of statistics 

under this Act wilfully discloses any information or 
Penalty for improper dis- contents of any return given or made under tnis 

closure of information or otherwise than in the execution of his duties 

returns. or for the purposes of the prosecu- 

in No nrosecution under section 8 shall be instituted except bj or wi^ 

I „ the sanction of the statistics 

Cognizance of offcnce.s. gggofjon under section 9 shall be instituted except 

by or with the sanction of the Provincial Government. 

11 The Central Government may give direc- 

0=- ■»“- S”i:i r rr sir. 

12. ( 1 , The 

Power of Provincial Gov- (Gazette, make rules foi eaii'jiug OU' P 
ermnents to make rules. Act. 

( 2 ) Without prejudice to the generality of the 
may be made under thir section regulating tlie exercise of the g 
to documents and tlie right of entry conferred by section 6. 


the indemnity act (XXVII OF 1919) 

[Repealed by Act (I of 1938).] 


INDIAN AND COLONIAL DIVORCE JURISDICTION ACT (16 AND 

17 GEO. V, CH. 40) 1926. 

See Colonial (Indian) and Divorce Jurisdiction Act in Vol. I. 


INDIAN SECURITJES ACT (X OF 1920). 
See Sccuritiei Act in Vol. III. 


The Inheritance Act (XXX of 1839 ). 

THE INHERITANCE ACT (XXX OF 1839).^ 


3073 


Year. 


No. 


Short title. 


Am' nrJment. 


1839 


XXX 


The Inheritance Act, 1839. 


Kepeal-d in i>art VJil ol 1868; XII of 

Supplen enied. XXXVIII 

Iron ^ 2 , 

Short title given, Act XIV of 1897. 

Rep. (except as to intestacies occurring before 1st January, 1866), Act VIII of 1868 
Rep. m pt., Act XII of 1891. 

S. 1 rep. in pt., Act X of 1914. 

Supplemented, Act XXVIII 1866, S. 29. 

. • . Declaration in force throughout British India except as regards the Scheduled Dis- 
tricts, Act XV of 1874, S. 3. 


CONTENTS. 


Sections . 

1. Preamble. 

“Interpretation.” 

“Land”. 

“The Purchaser”. 

“Descent." 

“Descendants.” 

"Person last entitled." 

“Assurance.” 

2. Descent shall always be traced from 
the purchaser but the last owner shall be 
considered to be the purchaser, unless the 
contrary be proved. 

3. Heir entitled under a will shall take 
as devisee',and a limitation to the grantor 
or his heirs shall create an estate by pur¬ 
chase. 

4. Where heirs take by purchase under 
limitations to the heirs of their ancestors, the 
land shall descend as if the ancestor had 
been the purchaser. 

5. Brothers, etc.> shall trace descent 
through their parent. 


Sections. 

6. Lineal ancestor may be heir in pre¬ 
ference to collateral persons claiming 
through him. 

7. The male line to be preferred. 

8. The mother of more remote male 
ancestor, to be preferred to the mother of 
the less remote male ancestor. 

9. Half-blood, if on the part of a male 
ancestor, to inherit after the whole blood of 

the same degree; if on the part of a female 
ancestor, after her. 

10. After the death of a person attained, 
his descendants may inherit. 

II* Act not to extend to any descent 
before 1st July, 1840. 

ioa}?' I-\*^^tations made before the 1st July 
im to the heirs of a person then Jiving, 

shall take effect as if the Act had not been 
made. 

. .1^* Saving of certain inheritance and 
jurisdiction. 


THE INHERITANCE ACT (XXX OF 1839)A 

I 6 th December. [ 1839 . 

An Act for the amendment of the Law of inheritance. 

1 . Whereas it is expedient to extend the amendments in the English law 

Preamble. w*n* Statute 3 rd and 4 th 

P , , ^ JV. Chapter CVI, to the territories of the 

East India Company in cases which, but for the passing of this Act, would be 

governed by the English law of inheritance as it existed previously to the 
passing of the aforesaid statute; ^ 

It is hereby enacted that the words and expressions hereinafter men- 
"Interpretation”. tioned, which m their ordinary signification have a 

more confined or a different meaning, shall in this 


LEG. REF. 

^ Short title, "The Inheritance Act, 1839" 
Se£ the Indian Short Titles Act, 18997 (XIV 
of 1897). The whole Act except as' to in¬ 
testacies occuring before 1st January, 1866 
WHS repealod by Act VIII of 1868. As to 
inheritance, where descent took place before 
the 1st January, 1866, the Act, has been de¬ 
clared, by the Laws Local Extent Act, 1874 

C.C.M.—385 


S. 3, to be in force in the whole of British 
India except as regards the Scheduled Dis¬ 
tricts. Section 29 of the Trustees and Mort¬ 
gagees Powers Act, 1866 (XXVIII of 1866') 
is to be read as part of Act XXX of mo 
See Act XXVIII of 1866, S. 29 infra 
2 Short title, “The Inheritance Act iriq” 
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Act except where the nature of the provision or the 
exclude sLh construction, be interpreted as (that 

the word “land” and whether free- 

"Land”. hold or of any other tenure, and to money to be 

,a.a in .h= purchase o, land and .o ch^ hS“M 

transmissible to heirs, and ^ a of inheritance or estate for any 

ESC t:: o 7 ..sL‘^:Sep^.c .0 

CCrlhE-r Sir “ ”” 

Cd" SenCS “n?^? 

■Desceni- ■ ancestor or collateral relation as where he shall 

child or Other issue; <<descendants” of any ancestor shall extend to all 

and the expression their descent through such 

"Descendants”. ancestor; . , , , i i» oLoii pvtend to the 

and the expression ‘jthe ^per^on^la^t ^^«tit^e^_^ o thereto whether he did^or 

"Person last entitled". jid not obtain the possession or the receipt 

- "S' ri - —-tf It s=;;r.",r 

“Assurance.” ferred at law or in equity , 

***** 




Descent shall always be 
traced from the purchaser, 
but the last owner shall be 
considered to be the pur¬ 
chaser, unless the contrary 
be proved. 


2 . .] In every case descent shall be traced !'«" CEi te « ' 

^ ' and to the intent that the pedigree may never be ca 

Tied further back than the circumstances of the « 

and the nature of the title shall require, the person 

hi entitled to the land shall, for the purposes of h s 

Act. be considered to have been the P^^ha^" 
of unless it shall be proved that he ‘nhented the same^ 

*- in which case the person from whom he inhe t 

same shall be considered to have been *iT last plrMn (rom 
that h. inhenteJ the same and bk. ^^n„„ t^^e^^^ P 

Serf “hafe been (he purchaser unless it shall be proved that be mhent- 
' l' “when any land shall have been devised by any testator vvho shall ^e 

3. When y after the first day of July one thousand eight l^undrecl 

heir of such testator, such heir shall be considered t 
have acquired the lands as a devisee and not by descem, 
and, when any land shall have been limited by any 
assurance executed af ter the said first day of July o ng 

■-^ ~ ^hc woMs “And it is hereby further en- 

r .• ^ 1 reoealed bv Act X acted tliat" in Ss. 2 and 4 to 6 repealed by 

iLast portion in S. 1 repealed oy m\), 

of 1914j Sch. II* 


Heir entitled under a will 
shall take as devisee, and a 
limitation to the grantor or 
his heirs shall create an 
estate by purchase. 
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thousand eight hundred and forty to the person or the heirs ot the person who 
shall thereby have conveyed the same land, such person shall be considered to 
have acquired the same as a purchaser by virtue of such assurance, and shall 
not be considered to be entitled thereto as his former estate or part thereof. 

4 . * *] When any person shall have acquired any land by pur¬ 
chase under a limitation to the heirs or lo the heirs 
of the body of any of his ancestors, contained in an 
assurance executed after the said first day of July 
one thousand eight hundred and forty, or under a 
limitation to the heir or to the heirs of the body of 
any of his ancestors, or under any limitation having 
the S3ine effect, contained in a will of any testator 

who shall depart this life after the said first day of july one thousand eight hun¬ 
dred and forty, then and m any of such cases such land shall descend and the 

descent thereof shall be traced, as if the ancestor named in such limitation had 
been the purchaser of such land. 

5 . '[* * *] No brother or sister shall be considered to inherit im- 
Brothers, etc., shall trace mediately from his or her brother or sister, but every 

descent through their descent from a brother or sister shall be traced 
parent. through the parent. 

6 . * 


Where heirs take by pur¬ 
chase under limitutions to 
the heirs of their ancestors, 
the land shall descend as if 
the ancestor had been the 
purchaser. 


Lineal ancestor may be 
heir in preference to colla¬ 
teral persons claiming 
through him. 


*] Every lineal ancestor shall be capable of being heir to 
any of his issue, and, in every case where there shall 
be no issue of the purchaser, his nearest lineal ances¬ 
tor shall be his heir in preference to any person who 
would have been entitled to inherit, either by tracing 

. through such lineal ancestor, or in conse¬ 

quence of there being no descendant of such lineal ancestor, so that the father 

a more remote lineal ancestor to 
any of his issue, other than a nearer lineal ancestor or his issue 

t *] None of the maternal ancestors of the person from whom 

Tu 1 f i. u descent is to be traced, nor any of their desrpn- 

ferred. capable of inheriting until all his pater- 

and n* *1 f 1 ancestors and their descendants shall have failed; 

itl femde paternal ancestor of such person, nor any of her descen- 
dants shall be capable of inheriting until all his male paternal ancestors and 
their descendants shall have failed; and =[* *] no female maternal ancestor of 
such person, or any of her descendants shall be capable of inheriting until all 
ms male maternal ancestors and their descendants, shall have failed. 

8 . *[* * *] Where there shall be a failure of male paternal ancestors 

u irom whom the descent is to be traced, 

and their descendants, the mother of his more remote 
male paternal ancestors, or her descendants, shall be 
the heir or heirs of such person, in preference to the 
mother of less remote male paternal ancestors, or 
, . , descendants; and where there shall be a failure of 

male maternal ances ors, of such person and their descendants the mother of 
his more remote male maternal ancestor and her descendants shall be the heir 

or heirs of such P^^son m preference to the mother of a less remote male 
maternal ancestor and her descendants. 

9 . * *] Any person related to the person from whom the descent is 


The mother of more re¬ 
mote male ancestor to be 
preferred to the .mother of 
the less remote male ances¬ 
tor. 


LEG. REF. 

' Vide note to S. 2. 

* In sections 7 to 13, certain formal words 


of by Act XII 
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to be traced by the half-blood shall be capable of 
being his heir, and the place in which any such rela¬ 
tion by the half-blood shall stand in the order of in¬ 
heritance, so as to be entitled to inherit, shall be next 
after any relation in the same degree of the whole 
blood and his issue, where the common ancestor shall 
be a male, and next after the common ancestor where 

such common ancestor shall be a female, so that the brot er o t e a - 
blood on the part of the father shall inherit next 

blood on the part of the father and their issue, and the brother of the half- 
blood on the part of the mother shall inherit next after the mother. 


Half-blood, if on the part 
of a male ancestor, to in¬ 
herit after the whole blood 
of the same degree; if on 
the part of a female ances¬ 
tor, after her. 


10 . [ 


*j When the person from whom the descent of any land 

is to be traced shall have had any relation who, 
After the death of a per- having been attainted, shall have died before such 
son attainted, his descend- (j^geent shall have taken place, then such attainder 
ants may inherit. prevent any person from inheriting such 

land who would have been capable of inheriting the same by 

escheated in consequence of such attainder before the first day of July one 
thousand eight hundred and forty. 

11. [♦ * * ] This Act shall not extend to 

any descent which shall take place on the death of 
any person who shall die before the said first day of 
July one thousand eight hundred and forty. 


Act not to extend to any 
descent before 1st July, 
1840. 


12 . 


Limitations made before 

the 1st July, 1840, to the 
heirs of a person then 
living, shall take effect as if 
the Act had not been made. 


r* * *1 Where any assurance executed before the said first 

day of July, one thousand eight hundred and 
or the will of any person who shall die before that 
time, shall contain any limitation or gift, to the heir or 
heirs of any person under which the person or per¬ 
sons answering the description of heir shall be entitled 
to an estate by purcase, then the person or persons 

who would have answered such description of heir if this 

made shall become entitled by virtue of such limitation or gift, whether the 

person named as ancestor shall or shall not be living at the time aforesaid. 

13 [* * *1 This Act shall not be construed to affect inheritances 

of land which are not subject to the English law of 
Saving of certain inheri- inheritance, or to extend or alter the jurisdiction oi 
tances and jurisdiction. Majesty’s Courts of Justice. 


THE INDIAN INSOLVENCY RULES ACT (X OF 1898).^ 



Year. 



Short title. 


Amendments. 


The Indian Insolvency Rules Act.i Rep. in part, Act III of 1909; Act 

* X of 1914. 


S. 1 rep. in pt., ^ 

Ss. 2, 3 rep.. Act III of 1909. 


LEG. REF. 

I For Statement of Objects and 

see Gaietle of India, 1898, Pt. V, p. 275; for 


Proceedings in Council, see ibid., 1898, Pt 
VI pp. 295 and 336. 
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The Insurance Act (IV of 1938). 


PREFATORY NOTE.—The Hon'ble Mr. Chalmers in moving for leave to intro¬ 
duce a Bill to make provision for certain matters connected with insolvency said:— 

“The Bill is a very simple one and consists of two clauses: Its object is to remove 
some doubts which have arisen as to the extent of the powers of the High Courts to frame 
rules under section 76 of the Indian Insolvency Act of 1848 and at the same time to conhrm 
certain rules which were msde by the Bombsy High Court in i878 under those powers snd 
which have been acted upon ever since, but with respect to the validity of which doubts 
have arisen from time to time”. (Fort St. George Gazette, Zrd May, 1898, p. 12.) 

Statements of Objects and Reasons to Indian Insolvency Rules Act, 1898—This Bill is 
intended to remove some doubts which have from time to time arisen as to the extent of the 
powers of a High Court to frame rules under sections 15 and ^76 of the Indian Insolvency 
Act 1848 (11 & 12 Viet., C. 21) and at the same time to valioate and confirm rules which 
were made by the Bombay High Court in 1878 in pursuance of the said provisions. 

[2nd September, 1898. 

An Act to make provision for certain matters connected with Insolvency. 

Whereas doubts have arisen as to the extent of the power to make rules 
conferred by Ss. 15 and 76 of the Indian Insolvency Act, 1848, and whereas it 
is expedient to remove those doubts and to confirm certain rules which were 
made by the High Court of Judicature at Bombay on the thirty-first day of July, 
1878; It is hereby enacted as follows 3— 

Short title and commence- 1- (1) This Act may be called The Indian 

ment. Insolvency Rules Act 1898;^ [*] 

( 2 ) * *] 

2. [Extent of rule-making power.] Repealed by S. 127 and Sch. Ill 
of the Presidency-Towns Insolvency Act, 1909 (/// of 1909). 

3 . [Confirmation of rules.] Repealed by S. 127 and Sch, III of the 
Presidency Towns Insolvency Act, 1909 {III of 1909). 

4. The Chief Justice of the said Court may, with the previous sanction of 

the Central Government pay to the present Official 
Official assignee's allow- Assignee, out of the interest on the Unclaimed Divid- 
ance for pension. Account, such sum by way of pension on retire¬ 

ment, or bonus in lieu thereof, as may be reasonable and proper having regard 
to the length, nature and conditions of his service. 


THE INDIAN INSURANCE ACT (IV OF 1938). 

CONTENTS. 


Sections. 

PART 1. 

Preliminary. 

1. Short title, extent and commence¬ 
ment. 

2. Definitions. 

PART II. 

Provisions applicable to Insurers . 

2-A. Insurers to be subject to this Act 
while liabilities remain unsatisfied. 

2- B, This Act not to apply to certain 
insurers ceasing to enter into new contracts 
before commencement of Act. 

3. Registration. 

3- A. Renewal of Registration. 

4. Minimum limits for annuities and 
other benefits secured by policies of life in¬ 
surance. 

5. Restriction on name of insurer. 

6. Requirements as to capital. 

7. Deposits. 

8. Reservation of deposits. 

9. Refund of deposits. 

10. Separation of accounts and funds. 


Sections. 

11. Accounts and balance-sheet. 

12. Audit. 

13. Actuarial report and abstract. 

14. Register of policies and register of 
claims. 

15. Submission of returns. 

^ 16. Returns by insurers established out¬ 
side British India. 

IT". Exemption from certain provisions 
of the Indian Companies Act, 1913. 

17-A. This Act not to apply to prepara¬ 
tion of accounts, etc., for periods prior to 
this Act coming into force. 

18. Furnishing reports. 

19. Abstract of proceedings of general 
meetings. 

20. Custody and inspection of documents 
and supply of copies. 

21. Powers of Superintendent of Insur¬ 
ance regarding returns. 

22. Power of Superintendent of Insur¬ 
ance to order re-valuation. 


LEG. REF. 

word ‘and' and sub-S, (2) repealed 

♦ 


by Act X of 1914, 
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23. Evidence of documents, 59. Return of deposits. 

24. Omitted.] 60. Notice of policy values. 

25. Returns to be published in statutory 61. Power of Court to reduce contracts 

forms. of insurance. 


26. Alterations in the particulars fur¬ 
nished with application for registration to 
be reported. 

Investment, Loans and Management. 

27. Investment of assets and restriction 
on loans. 

28. Statement of invesfments of assets. 

29. Prohibition of loans. 

30. Liability of directors,_ etc., for loss 
due to contraventions of sections 27 and 29. 

31. Assets of insurer how to be kept. 

32. Limitation on employment of manag¬ 
ing agents and on the remuneration payable 
to them. 

Inspection. 

33. Power of Superintendent of Insur¬ 
ance to order inspection. 

34. Powers of investigator. 
Amalgamation and Transfer of Insurence 

Business. 

35. Amalgamation and transfer of insur¬ 
ance business. 

36. Sanction of amalgamation and trans¬ 
fer by Court. 

37. Statements required after amalgama¬ 
tion and transfer. 

Assignment or Transfer of Policies and 

Nominations. 

38. Assignment and transfer of insur¬ 
ance policies. 

39. Nomination by policy-holder. 
Commission and Rebates and Licensing 

OF Agents. 

40. Prohibition of payment by way of 
commission or otherwise for procuring busi¬ 
ness. 

41. Prohibition of rebates. 

42. Licensing of insurance agents. 

43. Register of insurance agents. 
Prohibition of cessation of payments 

of commission. 

Special Provisions of Law. 

45. Policy not to be called in question on 
ground of mis-statement after two years. 

46. Application of British Indian law to 
policies issued in British India. 

47. Payment of money into Court. 

48. Directors of insurers being compa- 

^*4^ Restriction on dividends and bonus- 
cs • 

50. Notice of options available to the 

assured on the lapsing of a policy. 

51. Supply of copies of proposals and 

medical reports. . 

52. Prohibition of business on dividing 

principle. 

Winding up. 

53. Winding up by the Court. 

54. Voluntary winding up. 

55. Valuation of liabilities. 

56. Application of surplus assets of life 

insurance fund in liquidator or insolvency. 
57 Winding up of secondary companies. 
58. Schemes for partial winding up of 
insurance companies, 


Speqal provisions relating to External 

Companies. 

62. Power of Central Government to 
impose reciprocal disabilities on non-Indian 
companies. 

63. Particulars to be filed by insurers 
established outside British India. 

64. Books to be kept by insurers esta¬ 
blished outside British India. 

PART III. 

Provident Societies. 

65. Definition of “provident society”, 

66. Restrictions on provident societies. 

67. Name. 

68. Insurable interest. 

69. Dividing business. 

70. Registration. 

70-A. Renewal of registration. 

70-B. Supplementary information and 
reports of alterations in particulars furnish¬ 
ed with application for registration. 

71. Prohibition of managing agents. 

72. Working capital. 

73. Deposits. 

74. Rules. 

75. Amendment of rules. 

76. Supply of copy of rules. 

77. Registered office. 

78. Publication of authorised capital to 
contain also subscribed and paid up capital. 

79. Registers and books. 

80. Revenue account, balance-sheet and 
annual statements. 

81. Actuarial report and abstract. 

82. Submission of returns to Superin¬ 
tendent of Insurance. 

83. Actuarial examination of schemes. 

84. Separation of accounts and funds. 

85. Investment of funds. 

86. Inspection of books. 

87. Inquiry by or on behalf of Superin¬ 
tendent of Insurance, 

88. Winding up by Court and voluntary 
winding up. 

89. Reduction of insurance contracts. 

90. Appointment of liquidator. 

91. Powers of liquidator. 

92. Procedure at liquidation. 

93. Dissolution of provident society. 

94. Nominations and assignmtnts. 

PART IV. 

Mutual Insurance Companies and Co- 
opFJtATivE Life Insurance Sooeties. 

95. Definitions, 

96. Application of Act to Mutual Insur¬ 
ance Companies and Co-operative Life In¬ 
surance Societies. 

97. Working capital of Mutual Insur¬ 
ance Companies and Co-operative Life In¬ 
surance Societies. 

98. Deposits to be made by Mutual In¬ 

surance Companies and Co-operative Life 
Insurance Societies. , 

99. Transferees and assignees of poliacs 

not to become members. 
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Sections. , , , 

100. Publication ot notices and documents 

of Mutual Insurance Companies and Co¬ 
operative Life Insurance Societies. 

101 Sunoly of documents to members. 

PARTY. 

Miscellaneous. 

102. Penalty for default in complying 

with or act in contravention of, this Act. 
103’ Penalty for transacting insurance 

business in contravention of sections 3, 7 and 

98 

104. Penalty for false statement in docu- 


"lOs! Wrongfully obtaining or withholding 

■^106^^^Wrongfully diminishing life insur¬ 
ance fund. , . . c' 

,106-A. Notice to and hearing of Superin¬ 
tendent of Insurance. 

107. Previous sanction of Advocate-Uene- 
ral for institution of proceedings. 

108. Power'of Court to grant relief. 

109. Cognizance of offences. 

110. Appeals. , j *• 

110-A. Delegation of powers and duties 

of Superintendent of Insurance. 

110-B. Signature of documents. 

111. Service of notices. ^ 

- 112.. Declaration of interim bonuses. 

113. Acquisition of surrender values 

policy • 

114. Power of Central Government 
make rules. 

115. Alteration of forms. 

116. Power to exempt from certain 

quirements. 


by 


to 


re- 


Sections. 

116-A. Summary of returns to be pub^ 

lished. _ r T j- n 

117. Saving of provisions of Indian Com¬ 
panies Act, 1913. 

118. Exemptions. . 

119. Inspection and supply of copies of 

published prospectus, etc. 

120. Determination of market-value of 

securities deposited under this Act. 

121. Amendment of section 130, Act IV 

of 1882. ^ ^ 

122. Amendment of Schedule I, Act lA 

of 1908. 

123. Repeals. 

SCHEDULES. 

The First Schedule.— Regulations and 
Forms for the preparation of Balance- 
Sheet, 

The Second Schedule.— Regulations and 

Forms for the preparation of Profit and 
Loss Accounts. 

The Third Schedule.— Regulations and 
Forms for the preparation of Revenue 
Accounts. 

The Fourth Schedule.— Regulations for 
the preparation of Abstracts of Actuaries’ 
Reports and Requirements applicable to 
such Abstracts. 

The Fifth Schedule.— Regulations for 
preparing statements of business in force 
and requirements applicable to such state¬ 
ments. 

The Sixth Schedule. —Rule as to the 
valuation of the Liabilities of an Insurer 
in Insolvency or Liquidation. 


THE INSURANCE ACT (IV OF 1938). 

[Amended by Act XI of 1939; XLI of 1939; XX of 1940; XTII of 1941; see also I of 1941.] 

[26th February, 1938. 

An Act to consolidate and amend the law relating to the business of insurance. 

Whereas it is expedient to consolidate and amend the law relating to the 
business of insurance; It is hereby enacted as follows:— 

PART I. 

Preliminary, 

Short title, extent and 1* (1) This Act may be called The Insurance 

commencement. AcT, 1938. 

(2) It extends to the whole of British India. 


LEG. REF. 

^ For Statement of Objects and Reasons, 
see Gazette of India, 1937, Pt. V, p. 63; and 
for Report of Select Committee, see ibid., 
p. 144. 

This Act^has been applied to— 

(1) British Baluchistan, see Notification 
No. 200-F, dated 10th August 1938, 
Gazette of India, 1938, Pt. I, p. 1371. 

(2) the partially excluded areas in the 

Myn^ensingh District suid the District 

♦. •- .... 


of Darjeeling, see Bengal Government 
Notification No. 1902-Com., dated 28th 
June, 1939, Calcutta Gazette, dated 
16th July, 1939. 

NOTES. 

Sec. 1: General. —Contract of Insur¬ 
ance—PoTmdliiits for conclusion of contract 
37 Bom.L.R. 304=1935 Bom. 236. What 
is insurable interest. 42 P.L.R. 801=1941 

Lah, 33, Stipulation as to payment of 
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(3) It shall come into force on such date' as the Central Government may, 
by notification in the official Gazette, appoint in this behalf. 


LEG. REF. 

'The 1st Tiilv, 1939, sc£ Notification No. 
589-1 (4) 38. datr-d the 1st April, 1939, 
Gazette of India 1939, Pt. I, p. 631. 

NOTES. 

premium, if and how far a condition preced¬ 
ent. 1935 Bom. 236. Place of contract. 38 
L.W. .SfH=in933 Mad. 764=65 M.L.J. 
455. Life Ivsurnnce Contract —Construc¬ 
tion of. See 1936 Sind 222; 1939 Sind 
254; 1921 P.C. 195; 42 C.W.N. 1197=1938 
Cal. 693 (Reference to prospectus); 40 
Bom.L.R. 155. Wilful non-disdosure of 
material facts makes contract voidable. 1939 
Sind 254. Contracts of Insurance are 
uherrm-ae fidei. 1936 Sind 222; 1939 Sind 
254. also 45 C.W.N. 623; 34 Bom.L. 
R. 1295=1932 Bom. 582; 1938 Cal. 120; 
1937 Cal. 510; 1936 Cal. 437 (False answers 
as to family history of assured); 41 C.W. 

N. 941 = 1937 Cal. 510 (False statements of 
assured treated as representation and not 
warranties not sufficient to vitiate policy in 
absence of fraud). See also 15 Luck. 360 
= 1940 O.W.N. 149=1940 Oudh 212; 42 C. 
W.N. 823=1939 Cal. 8 ; 1937 Ran^r. 262. 
Proof of age. See 1937 Cal. 243=171 T.C. 
193; when once ape is admitted on the policy, 
company cannot dispute it afterwards. See 

T.L.R. (1938) 2 Cal. 457=42 C.W.N. 855 
= 1938 Cal. 641. See also 41 Bom. L. R. 
353=1939 Bom. 161. 

Proof of Death.— See 1929 Mad. 347= 
56 M.L.J. 299. 

Life Insurance.— Suit for policy amount 
— Jurisdiction. See 1932 Bom. 3^; 28 S. 
L.R. 192=1934 Sind 76; 45 L.W. 616=1937 
Mad. 571. 

Life Assurance Policy by member of 
JOINT Hindu family.— No presumption that 
it is for the benefit of the family. 15 N.L. 
T. 51 = 1932 Nag. 162, See also 33 Bom. 
L.R. 720=1931 Bom. 300 (Right of nomi¬ 
nee of assured—No privity of contract). 
See also 1935 Rang. 211 (Insurance amount 
in hands of company not liable to attach¬ 
ment). See also 40 Mys. H. C. Rep. 462. 

Life Insurance.— P/are. of suing for 

claims. See 34 Bom.L.R, 815=1932 Bom. 
392; 1934 Sind 76. 

Lapse of policy—Claim for refund of 
amount paid. —34 L.W. 643=1932 Mad, 
241=61 M.L.T. 388. Provision for forfei¬ 
ture. See 5 Rang. 208=1927 Rang. 196; 

Power of ccvicellalion reserved in policy not 

necessarily void. 19 S. L. R. 346=1927 
Sind 116. Lapse of policy—Misstatements 
in declaration of assured in revival applica¬ 
tion: effect of,, See 40 L.W. 612—1934 
Mad. 674=67 M.L.J. 522. Premium 
payment o/—Terms relating to 
not in the nature of penalty. 34 L.W. M3 
,= 1932 Mad. 241=61 M. L. J. 388. (Sec 
also 1933 Mad. 680=65 M.L.J. 324. Con¬ 
struction of default clause in policy). Non¬ 


forfeiture clause—Construction of. See 
T.L.R. (1939) Kar. 409=1941 Sind 209. 
Days of grace for payment of premium cal¬ 
culation of. See 48 L.W. 746=1939 Mad. 
159=(1939) 2 M.L.J. 1020. 

Life Insurance amount, payment of— 
Company can call for jneemioM certificate 
or letters of administration before payment 

of amount. 54 All. 1026=1932 A. L. J. 
1015=1933 All. 1. Accused committing 
suicide— of assignee to policy amount. 

.Vre I.L.R. (1938) Lab. 542=40 P.L.R. 
735=1938 Lab. 561. Exception to policy— 
Burden of proof is on the company. 43 L. 

W. 276=1936 P.C. 74=70 M.L.J. 437 (P. 
C.). 

Life Insurance Policy.— Payment of pre¬ 
mia to agent—not intimated to Head Office 
-Effect of. I.L.R. (1941) Kar. 409 
= 1941 Sind 209. Right of agent canvass¬ 
ing policies to renezval commission on poli¬ 
cies effected by him previous to the termina¬ 
tion of bis agency. 60 T.C. 69=44 Mad. 
170=1921 M. 309; 40 C.W.N. 694=1936 
Cal. 246. 

Life Insurance. —Effect and validity of 
conditional or contingent assignment. See 

1937 Sind 181=31 S.L.R. 98; I. L. R. 
(1939) Mad. 415=49 L.W. 199=1939 Mad. 
411 = (1939) 1 M.L.J. 261 (Effect of provi¬ 
sion in assignment deed for reverter to assur¬ 
ed in case of assignee—(wife)—predeceas¬ 
ing assured or assurer being alive at time 
of maturity of policy); “Money payable to 
self or wife*’—Meaning of. See (1938) 2 
M.L.T. 22 (F.B.): jee 32 S.L.R. 138= 

1938 Sind 20 as to construction of life insur¬ 
ance policy generally; sec also 40 C.W.N. 
1247 (Clause making money payable to exe¬ 
cutors, administrators or assigns—Cons¬ 
truction of). 

Policy HoLDFjt.—Right to apply for wind¬ 
ing up of company. 42 Bom.L.R. 52. See 
also 30 S.L.R. 92=1936 Sind 165, Proce¬ 
dure in winding up of Provident Ins. Co. 

2 Rang. 144=1924 Rang. 317 (Assured fail¬ 
ing to demand issue of poliev—Effect of); 
52 Cal. 239=1925 Cal. 690 ' (Endowment 
policy—Insured allotted shares in company— 
Lien on dividends for premia). 

Nominee in policy.— Right of, to sue 
company for money—Liability to be attached 
for debts of deceased. 55 Cal. 1315=32 
C.W.N. 634=1928 Cal. 518. 

Beneficiary named in policy.— Right to 
sue for amount. 69 I.C. 788=1922 Lab. 
145. 

Priority. —Assured dying and policy 
money becoming payable—Subsequent liqui¬ 
dation of company—Assured has no right 
to rank as preferential creditor. 39 Bom. 
L.R. 1163=1938 Bom. 91. 

Fire Insurace Policy.— Interpretation 

of. 5*1^ 47 Bom. 509=25 Bom.L.R. 164= 
1923 Bom. 249. 

Fire Insurance.— Insurable interest, Se^ 
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Definitions. this Act, unless there is anything repug- 

nant in the subject or context,— 

(1) “actuary” means an actuary possessing such qualifications as may be 
prescribed; 

(2) “policy-holder” includes the person who is the absolute assignee of 
the benefits under the policy; 

(3) “approved securities” means Government securities, and any other 
security charged on the revenues of the Central Government or of a Provincial 
Government, or guaranteed fully as regards principal and interest by the Secre- 
tarv of State in Council or the Secretary of State or the Central Government or 
a Provincial Government; and any debenture or other security for money issued 
under the authority of any Act of a Legislature established in British India by or 
on behalf of a port trust or municipal corporation or city improvement trust in 
any Presidency-town, or by or on behalf of the trustees of the port of Karachi 
^[and any security issued by the Government of an Indian State and specified as 
an approved security for the purposes of this Act by the Central Government by 
notification in the official Gazette] ; 

(4) “auditor” means a person qualified under the provisions of section 
144 of the Indian Companies Act, 1913, to act as an auditor of companies; 

(5) “certified” in relation to any copy or translation of a document re¬ 
quired to be furnished by or on behalf of ^[an insurer or a provident society as 
defined in Part III] means certified by a principal officer of ^[such insurer or 
provident society] to be a true copy or a correct translation, as the case may be; 

(6) “Court” means the principal Civil Court of original jurisdiction in a 
district, and includes the High Court in exercise of its ordinary orig-inal 
civil jurisdiction; 


LEG. REF. 

1 Added by S. 2, Act XX of 1940. , 

2 Substituted for the words “an. insurer” 
by S. 2. Act XTII of 1941. 

® Substituted for the words “the insurer”, 

ibid. 


1939 A.C. 452=1939 P.C. 195; 9 Rang. 
452=1931 Rang. 210. Joint imurance— 
Fraud of one would avoid the claim of the 
other also. 162 I.C. 443. See also 17l I. 
C. 631=1937 Rang. 262 (Life policy). As 
to estoppel of company, see 40 P.L.R. 549 
<=1938 Lab. 168. Construction of terms in 
Fire Insurance Policy. See 190 I.C. 843 
=1940 P. C. 199 (“Civil commotion”); 
I.L.R. (1938) 2 Cal. 400=1939 Cal. 105 
(“Opening” in godown) ; 41 C.W.N. 339= 
1936 Cal. 550 (Construction of term as to 
arbitration in fire policy) ; 1939 A.C. 452= 
1939 P.C. 195 (“Insurance of goods” does 
not cover profits) ; 1936 Lah. 685=38 P.L. 
R. 405 (“Rules for the time being in force” 
—Meaning of in life policy). 1934 Rang. 
15 (Clause limiting liability of company to 
claims made within 1 year). Fire Insurance 
Policy constitutes entire contract. 40 P.L. 
R. 549=1938 Lah, 168 (Effect of warranty 
by assured); 1938 Lah. 168. As to bur¬ 
den of proof, see 190 I.C. 843=1940 P.C. 
199 (P. C.): 41 C.W.N. 941=1937 Cal. 
510 (Life policy). Fire Insurance Policy, 
when becomes effective. 153 I.C. 387=1934 
Rang. 343; Commencement of risk. 56 All 

237=1933 All. 900; 1934 All. 298=1934 A,‘ 
C CM-386 


L.J, 719—56 All. 726. As to effect of re¬ 
newal of policv. see 1933 Cal. 170=36 C. 
W.N. 1101; 1934 Rang. 261; 67 M.L.J. 522 
(Life policy). As to the effect of material 
misdescription of property insured, see 41 L 
160=1935 P.C. 1=68 M. L. J. 99 
(P.C ); 11 Rang. 266=1933 Rang. 166. 
See also 67 I.C. 28=1923 Rang. 6 (Insured 
premises destroyed by fire—Right of mort¬ 
gagee of premises). Fire, marine and Life 
Insurance —Contract of reinsurance is one 

to 196 I.C. 198=1941 Lah. 

68 (Power of indemnified person to com¬ 
promise) . 

Motor Insurance.—5"^? 1937 A.L.J. 442 
= 1937 All. 535; 1937 0. W. N. 907=13 
Luck. 474=1937 Oudh 476; 1933 A.C. 70= 
1933 P.C. 11=64 M.L.J. 133 (P.C.). 

Marine Insurance.— What is *Uotal loss” 
104 I.C. 332=1927 P.C. 188 (P.C.). Non- 
payment of premium is no defence on a 
suit by assured to recover losses. 27 Bom. 
L.R. 1310=1926 Bom. 82. On a time 
policy there is no warranty of seaworthmess 
of the vessal. 27 Bom.L.R. 1310=1926 
Bom. 82. Loss by perils of the seas—What 
is. 1941 P.C. 68 (P.C.). 

Sec. 2 (2).— See 40 Bom.L.R. 52=1938 
Bom. 182 (Meaning of “Policy holder”) • 
31 S.L.R. 416=1937 Sind 113 (Policy pro¬ 
viding for payment of certain sum on hap¬ 
pening of contingency during lifetime of 
member and providing for no payment to 
representative in case member dies before 
contingency—Nature of).^^*^^ also 30 S 

L.R. 92=1936 Sind 165, ^ 
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(7) "Government securities" means Government securities as defined in 
the Indian Securities Act, 1920; 

(8) “insurance company” means any insurer being a company, associa¬ 
tion or partnership which may be wound up under the Indian Companies Act, 
1913, or to which the Indian Partnership Act, 1932, applies; 

(9) “insurer” means—■ 

(a) any individual or unincorporated body of individuals or body cor¬ 
porate incorporated under the law of any country other than British India, 
carrying on insurance business (not being a person specified in sub-clause (c) 

of this clause) which— 

(f) carries on that business in British India, or 

(«) has his or its principal place of business or is domiciled in 
British India; 


^[or 

(Hi) with the object of obtaining insurance business, employs a repre¬ 
sentative, or maintains a place of business, in British India;] 

(b) any body corporate (not being a person specified in sub-clause (c) 
of this clause) carrying on the business of insurance, which is a body corporate 
incorporated under any law for the time being in force in British India, or 
stands to any such body corporate in the relation of a subsidiary company witmn 
the meaning of the Indian Companies Act, 1913, as defined by sub-section (2) 

of section 2 of that Act, and 

(c) any person who in British India has a standing contract with under¬ 
writers who are members of the Society of Lloyd's whereby such person is 
authorised within the terms of such contract to issue protection notes, cover 
notes, or other documents granting insurance cover to others on behalf of the 

underwriters, 

but does not include an insurance agent licensed under section 42 or a provi¬ 
dent society ^[as defined in Part ITT]: 

(10) “insurance agent” means an insurance agent licensed under sec¬ 
tion 42 being an individual who receives or agrees to receive payment by way of 
commission or other remuneration in consideration of his soliciting or procur¬ 


ing insurance business; 

(11) “life insurance business” includes annuity business, that is to say» 
the business of effecting contracts of insurance for the granting of annuities 
on human life and, if so provided in the contract of insurance, disability ana 
double ®[or triple] indemnity accident benefits; 

(12) “manager” and “officer” have the meanings assigned to those ex¬ 

pressions in clauses (9) and (11) respectively of section 2 of the Indian Com¬ 
panies Act, 1913; ^ 

(13) “managing agent” means a person, firm or company entitled to the 
management of the whole affairs gf a company by virtue of an agreement wim 
the company, and under the control and direction of the directors except to the 
extent, if any, otherwise provided for in the agreement, and includes any per¬ 
son. firm or company occupying such position by whatever name called. 

Explanation.—li a person occupying the position of managing 
calls himself manager or managing director, he shall nevertheless be regarded as 
managing agent for the purposes of section 32 of this Act,___ _ 


LEG. REF. 

1 Added by S. 2. Act XT of 1939. 

2 Substituted fbr the words to which the 


provisions of Part III apply” by S. 2, Act 
^Inserted bv S. 2, Act XI of 1939, 

XIII of 1941,' 
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(14) “prescribed” means prescribed by rules made under section 114; 
and 

(15) “Superintendent of Insurance” means the officer, who shall be a 
qualified actuary, appointed by the Central Government to perform the duties 
of the Superintendent of Insurance under this Act. 

PART IL 

Provisions applicable to Insurers. 

^[2-A. Every insurer shall be subject to all the 
provisions of this Act in relation to any class of insu¬ 
rance business so long as his liabilities in British India 
in respect of business of that class remain unsatis¬ 
fied or not otherwise provided for. 

2-B. The provisions of this Act shall not apply 
to an insurer as defined in paragraph (f) or (m) of 
sub-clause (a) of clause (9) of section 2 in relation 
to any class of his insurance business where such in¬ 
surer has ceased, before the commencement of this 
Act, to enter into any new contracts of that class of 
business. ] 


Insurers to be subject to 
this Act while liabilities re¬ 
main unsatisfied. 


This Act not to apply to 
certain insurers ceasing to 
enter into new contracts be¬ 
fore commencement of 

Act. 


3. (1) No [person] shall, after the commencement of this Act, begin to 

Registration insurance business in British 

India, and no insurer carrying on any class of insu¬ 
rance business in British India shall, after the expiry of three months from the 
commencement of this Act, continue to carry on any such business, unless he 

has obtained from the Superintendent of Insurance a certificate of registra¬ 
tion : ^ 


®[ Provided that in the case of an insurer ivho was carrying on any class 
of insurance business in British India at the commencement of this Act failure 
to obtain a certificate of registration in accordance with the requirements of 
this sub-section shall not operate to invalidate any contract of insurance enter¬ 
ed into by him if before •‘[such date as may be fixed in this.behalf by the Cen¬ 
tral Government by notification in the official Gazette], he has obtained that 
certificate. ] 


(2) Every application for registration shall be accompanied by— 

(o) a certified copy of the memorandum and articles of association, 
where the applicant is a company and incorporated under the Indian Compa¬ 
nies Act, 1913, [or under the Indian Companies Act, 1882, or under the Indian 
Companies Act, 1866, or under any Act repealed thereby,] or, in the case of 
any other insurer specified m sub-clause (a) (ii) or sub-clause (6) of clause 
(9) of section 2, a certified copy of the deed of partnerhip or of the deed of 
constitution of the company, as the case may be, or, in the case of an insurer 

having his principal place of business or domicile outside British India, docu- 
ment specified in clause (o) of section 63; 


(Z?) the name, address and the occupation, if any, of the directors where 
the insurer is a company incorporated under the Indian Companies Act, 1913, ®[or 


LEG. REF. 

^ Inserted by S. 2-A, Act XI of 1939. 

2 Substituted for the word “insurer” by 
S. 3, Act XX of 1940. 

3 Added (with retrospective effect), ibid. 


Substituted for the words, brackets and 
figures "the expiry of one month from’ -the 
commencement of the Insurance (Amend¬ 
ment) Act, 1940” by S; 3, Act XIIlW 194 ? 

6 Inserted by S. 2, Act XU- of 1939. * 
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under the Indian Companies Act, 1882, or under the Indian Companies Act, 
1866, or under any Act repealed thereby,] and in the case of an insurer specified 
in sub-clause {a) (ii) of clause (9) of section 2 the names and addresses of 
the proprietors and of the manager in British India, and in any other case the 
full address of the principal office of the insurer in British India, and the names 
of the directors and the manager at such office and the name and address of 
some one or more persons resident in British India authorised to accept any 
notice required to be served on the insurer; 

(c) a statement of the class or classes of insurance business done or to 
be done, and a statement that the amount required to be deposited by section 7 
or section 98 before application for registration is made has been deposited 
together with a certificate from the Reserve Bank of India showing the amount 

deposited; 

(d) where the provisions of section 6 or section 97, apply, a declaration 
verified by an affidavit made by the principal officer of the insurer authorised 
in that behalf that the provisions of those sections as to working capital have 
been complied with; 

(e) in the case of an insurer having his principal place of business or 
domicile outside India], a statement verified by an affidavit made by the prin¬ 
cipal officer of the insurer setting forth the requirements (if any) not applica¬ 
ble to nationals of the country in which such insurer is constituted, incor¬ 
porated or domiciled which are imposed by the laws or practice of that country 
upon Indian nationals as a condition of carrying on insurance business in that 


country; 

(/) a certified copy of the published prospectus, if any, and of the stand¬ 
ard policy forms of the insurer and statements of the assured rates, advantages, 
terms and conditions to be oflfered in connection with insurance policies together 
with a certificate in connection with life insurance business by an actuar)' that 
such rates, advantages, terms and conditions are workable and sound: 

Provided that in the case of marine, accident and miscellaneous insurance 
business other than workmen’s compensation and motor car insurance the above 
requirements regarding prospectus, forms and statements shall be complied with 
only in so far as the prospectus, forms and statements may be available; and 

io) tbe prescribed fee for registration being not more than "[five] hun¬ 
dred rupees for each class of business. 

(3) In the case of any insurer having his principal place of business or 
domicile outside ^[India], the Superintendent of Insurance shall withhold regis¬ 
tration or shall cancel a registration already made, if he is satisfied that in the 
country in which such insurer has his principal place of business or domicile Indian 
nationals are debarred by the law or practice of the country relating to, or ap¬ 
plied to insurance from carr)dng on the business of insurance, or that any 
requirement imposed on such insurer under the provisions of section 62 is not 

satisfied. 

♦[(4) The Superintendent of Insurance shall cancel the registration of 
an insurer either wholly or in so far as it relates to a particular class of insu¬ 
rance business, as the case may be,— 

(fl) if the insurer fails to comply with the provisions of section 7 or 
section 98 as to deposits, or 

(b) if the insurer is in liquidation or is adjudged an insolvent, or 


LEG. REF. 

^Substituted for the words "British India 

by S. 3, Act XX of 1940. 

2 Substituted for the word “one" by S, 3. 

XIII of 1941, 


''Substituted for “British India" by S. 3, 
Act XX of 1940. 

* Suh-scction substituted (with retrospec¬ 
tive effect) ih\d, 


4 
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(c) if the business or a class of the business of the insurer has been 
transferred to any person or has been transferred to or amalgamated with the 
business of any other insurer, or 

(d) if the whole of the deposit made in respect of a class of insurance 
business has been returned to the insurer under section 9;] 

i[or]; 

^[(e) if, in the case of an insurer specified in sub-clause (c) of clause 
(9) of section 2, ihe standing contract referred to in that sub-clause is cancelled 
or is suspended and continues ic be suspended for a period of six months, 

and the Superintendent of Insurance may cancel the registration of an 
insurer, if the insurer has failed to have the registration renewed]. 

(5) When the Superintendent of Insurance with holds or cancels any 
registration under sub-seclion (3) or ^[clause (a) of sub-section (4)] ^[clause 
{e) of sub-section (4), or because the insurer has failed to have the registration 
renewed], he shall give notice in writing to the insurer of his decision, and 
the decision shall take effect on such date as he may specify in that behalf in 
the notice, such date not being less than one month nor more than two months 
from the date of the receipt of the notice in the ordinary course of transmis¬ 
sion. 

^[(S-A) When the Superintendent of Insurance cancels any registration 
under cause (^), clause (c) or clause (d) of sub-section (4) the cancellation 
shall take effect on the date on which notice of the order of cancellation is 
served on the insurer. 

(5-B) When a registration is cancelled the insurer shall not, after the 
cancellation has taken effect, enter into any new contracts of insurance, but all 
rights and liabilities in respect of contracts of insurance entered into by him 
before such cancellation takes effect shall, subject to the provisions of sub¬ 
section (5-D), continue as if the cancellation had not taken place. 

(5-C) Where a registration is cancelled under clause («) of sub-sec¬ 
tion (4), ^[clause (e) of sub-section (4), or because the insurer has failed 
to have his registration renewed], the Superintendent of Insurance may at his 
discretion revive the registration, if the insurer within six months from the 
date on which the cancellation took effect makes the deposits required by 
section 7 or section 98. ®|or has his standing contract restored or has had an 
application under sub-section (4) of section 3-A accepted], as the case may be, 
and complies with any directions which may be given to him by the Superinten¬ 
dent of Insurance, 


(5-D) Where a registration is cancelled under sub-section (4) and the 
insurer is a company incorporated under the Indian Companies Act, 1913, or 
under the Indian Companies Act, 1882, or under the Indian Companies Act, 
1866, or under any Act repealed thereby, the Superintendent of Insurance shall, 
as soon as may be after the expiry of six months from the date on which the 
cancellation took effect, apply to the Court for an order to wind up the insu¬ 
rance company, or to wind up the affairs of the company in respect of a class 
of insurance business, unless the registration of the insurance company has been 
revived under sub-section (S-C) or an application for winding up the company 
has been already presented to the Court. The Court may proceed as if an ap- 


LEG. REF. 

^The word “or”, clause (e) and the words 
following clause (e) were added by S. 3, 
Act XIII of 1941. 

^Substituted (with retrospective effect) for 
the word, brackets and figure “sub-section 


(4)” by S. 3, Act XX of 1940. 

3 Inserted by S. 3, Act XIII of 1941 
♦Sub-sections 5-A to 5-D inserted (with 
retrospective effect) by S. 3, Act XX of 
1940 • 

5 Inserted by S. 3, Act XIII of 1941 
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plication under this sub-section were an application under sub-section ( 2 ) of sec¬ 
tion 53, or sub-section ( 1 ) of section 58, as the case may be.] 

(6) The Superintendent of Insuranee shall, on being satisfied that the 

applicant has fulfilled all the requirements of ^[this section] applicable to him, 
®[register the insurer and grant him] a certifieate of registration. 

M3-A ri) An insurer who has been granted a certificate of registration 
^ ' under section 3 shall have the registration renewed 

Renewal of Registration, annually for each year after that ending on the 31st 


day of December, 1941. 

(2) An application for the renewal of a registration for any year shall 
be made by the insurer to the Superintendent of Insurance before the 31st day 
of December of the preceding year, and shall be accompanied as provided m 
sub-section ( 3 ) by evidence of payment of the prescribed fee which shall not 
exceed one thousand rupees for each class of insurance business, but may vary 
according to the volume of business done by the insurer in India in each class 
of insurance business to which the registration relates. 

(3) The prescribed fee for the renewal of a registration for any year 
shall be paid into the Reserve Bank of India, or, where there is no office of that 
Bank, into the Imperial Bank of India acting as the agent of that Bank, or into 
any Government treasury, and the receipt shall be sent along with the applica¬ 
tion for renewal of the registration. 

(4) If an insurer fails to apply for renewal of registration before the 
date specified in sub-section (2) the Superintendent of Insurance may, so long 
as an application to the Court under sub-section (S-D) of section 3 has not been 
made, accept an application for renewal of the registration on receipt from the 
insurer of the fee payable with the application and such penalty, not exceeding 
the prescribed fee payable by him, as the Superintendent of Insurance may 

require; 

Provided that an appeal shall lie to the Central Government from an 
order passed by the Superintendent of Insurance imposing a penalty on the 
insurer. 


(5) The Superintendent of Insurance shall, on fulfilment by the insu¬ 
rer of the requirements of this section, renew the registration and grant him a 
eertificate of renewal of registration.] 

4, (1) No insurer, not being '[a provident society as defined in Part III], 

j,. . , „• or a Co-operative Life Insurance Society or a Mutual 

tief anroTher'Lncffis''se- Insurance Company to which Part IV of this Act 
ured by policies of life in- applies, shall pay or undertake to pay on any policy 
surance. of life insurance issued after the commencement of 

this Act an annuity of fifty rupees or less or a ^ross sum of rupees five hundred 
or less exclusive of any profit or bonus provided that this shall not prevent an 
insurer from converting any policy into a paid up policy of any value or pay¬ 


ment of surrender value of any amount. 


®[(2') Nothing contained in this section shall apply to any policy of the 
description known as a group policy, where the number of persons covered by 
the policy is not less than fifty or such smaller number as may be approved by 
the Superintendent of Insurance and a standard form of the policy has been 
certified in writing by the Superintendent of Insurance to be a policy of such 

description. ] __ 


LKG. REF. 

1 Substituted for the words “the Act by 

S .3 ,\ct XX of 1940. , , 

2 Substituted for the words “grant the in¬ 
surer," ibid. 


''Inserted by S. 4, Act XllI of Wl. 

•* Substituted for the words “a provident 
society to which Part 111" by S. 5,, Act 
XnioflOdl. 

® This sub-section was substituted, ibid. 
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S. (1) An insurer shall not be registered by a name identical with that 

by which an insurer in existence is already regis¬ 
tered, or so nearly resembling that name as to be 
calculated to deceive except when the insurer in ex¬ 
istence is in the course of being dissolved and signifies his consent to the Superin¬ 
tendent of Insurance. 


Restriction on name of 
insurer. 


(2) If an insurer, though inadvertence or otherwise, is without such 
consent as aforesaid registered by a name identical with that by which an insu¬ 
rer already in existence whether previously registered or not is carrying on busi¬ 
ness or so nearly resembling it as to be calculated to deceive, the first-mention¬ 
ed insurer shall, if called upon to do so by the Superintendent of Insurance 
on the application of the second-mentioned insurer, change his name with¬ 
in a time to be fixed by the Superintendent of Insurance; 

Provided that nothing in this section shall apply to any insurer carrying 
on business before the 27th day of January, 1937, under the Indian Life Assur¬ 
ance Companies Act, 1912. 

(3) No insurer other than a provident society ^[as defined in Part 
III], who begins to carry on insurance business after the commencement of this 
Act, shall adopt as its name and no such insurer carrying on business before 
the commencement of this Act shall continue after the expiry of six months 
from the commencement thereof to use as its name any combination of words 
which includes the word provident’\ 

6. No insurer incorporated after, or who commenced carrying on the 
_ business of life insurance in British India, whether 

tal solely or in common with any other business, after 

the 26th day of January, 1937, shall be registered 
unless he has as working capital a net sum of not less than fifty thousand rupees 
exclusive of the deposit to be made before registration under sub-section (5) of 
section 7 of this Act, and exclusive in the case of a company of any sums payable 
as preliminary expenses in the formation of the company. 


7. (1) Ever}' insurer not being an insurer specified in sub-clause Xc) of 

^ . clause (9) of section 2 shall, in respect of the insu- 

ranee business carried on by him in British India, 
deposit and keep deposited with the Reserve Bank of India in one of the offic¬ 
es in India of the Bank for and on behalf of the Central Government ^[the 
amount hereafter specified, either in cash in approved securities estimated at 
the market value of the securities on the day of deposit, or partly in cash and 
partly in approved securities so estimated] : 

(a) where the business done or to be done in life insurance only, two 
hundred thousand rupees; 


(b) where the business done or to be done is fire insurance only, one 
hundred and fifty thousand rupees; 

(c) where the business done or to be done is marine insurance only, one 
hundred and fifty thousand rupees; 

(cf) where the business done or to be done ®[is miscellaneous insurance 
only, that is to say, insurance which is not in the opinion of the Central Govern- 


LEG. REF. 

^ Substituted for the words “to which Part 
III applies” by S. 6, Act XIII of 1941, 
^Substituted for the words “cash or ap¬ 
proved securities estimaaed at the marker 
value of the securities on the day of depo.sit 
of the amount hereafter specified, namely" 
(with retrospective effect) by S. 4, Act XX 

of 1940. 


3 Substituted for the words "is accident 
and miscellaneous insurance including work¬ 
men's compensation and motor car insurance" 
(with retrospective effect) by S. 4, Act XX 
of 1940. 

NOTES. 

Sec. 74 C.L.J. 491*=46 CW 

N. 284, cited under S. 9, infra. 
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ment principally or wholly of any kind or kinds included in clauses (a), (J) 
or (c)], one hundred and fifty thousand rupees; 

{e) where the business, done or to be done ^[is] life insurance and any 
one of the three classes specified in clauses (6), (c) and ((f), three hundred 
thousand rupees of which two hundred thousand rupees shall be the deposit for 
life insurance business; 

(/) where the business done or to be done '[is] life insurance and any 
two of the three classes specified in classes (&), (c) and (rf), four hundred 
thousand rupees of which two hundred thousand rupees shall be the deposit for 

life insurance business; 

{g) where the business done or to be done '[is] life insurance and all 
three classes specified in clauses (/’), (c) *'ind {d), four hundred and fifty thou¬ 
sand rupees of which two hundred thotisand rupees shall be the deposit for 

life insurance business; 

{h) where the business done or to be done does not include life insurance 
but '[is] any two of the classes specified in clauses (f>), (c) and (ci), two hun¬ 
dred and fifty thousand rupees; 

(1) where the business done or to be done does not include life insu¬ 
rance but ^[is] all three classes specified in clauses (/?), (c) and ((/), three 

hundred and fifty thousand rupees; ^[*] 

2|-* * + ♦*** *] 

^[Provided that, where the business done or to be done is marine insu¬ 
rance only and relates exclusively to country craft or its cargo or both, the 
amount to be deposited under this sub-section shall be ten thousand rupees 
only.] 

« 

(2) Where the insurer is an insurer specified in sub-clause (c) of clause 

(9) of section 2, he shall be deemed to have complied with the provisions of 
this section as to deposit, if in respect of any class of insurance business 
^[carried on] by him in British India under a standing contract of the nature 
referred to in sub-clause (c) of clause (9) of section 2 a deposit of an amount 
one-and-a-half times that specified in sub-section (1) as the deposit for that 
class of insurance business has been made in the Reserve Bank of India in one 
of the offices in India of the Bank for and on behalf of the Central Government 
in cash or approved securities estimated at the market value of the securities 
on the day of deposit by or behalf of the underwriters who are members of the 
Society of Lloyd^s with whom he has his standing contract. _ 

(3) Where the deposit is to be made by an insurer incorporated before, 
or carrying on the business of insurance in British India before, the 27th day 
of January, 1937, the deposit referred to in sub-section (1) may be made in not 
more than seven instalments, of which the fir^^t shall be not less than one-fourth 
of the total amount of the deposit and shall be paid before the application for 
registration is made, the second shall be not less than one-sixth of the balance 
of the deposit and shall be paid before ®[the expiry of four months from the 
cormnencement of the Act], and the subsequent instalments shall be of not 
less than the minimum amount required as the second instalment and shall be 
paid before the 1st day of January of each succeeding year: 

Provided that in the case of insurers carrying on life insurance business 
only, the deposit may be made in not more than ten instalments, of which 

LEG. REE. ^Thh proviso added, ibid. 

1 Substituted for the word "includes”, •‘Substituted for the word "transacted” by 

ibid. 1^39. 

2 The word “and” and clause (/) omitted s Substituted for the words and figures 

by S. 4, Act XX of 1940. “the 1st day of January, 1939”, ibid. 


3089 


S. 7 ] The Insurance Act (IV of 1938). 


t 


the first shall be not less than one-fourth of the total amount of the deposit, 
and shall be paid before the application for registration is made, the second 
shall be not less than one-ninth of the balance of the deposit, and shall be paid 
before ^[the expiry of four months from the commencement of this Act], and 
the subsequent instalments shall be of not less than the minimum amount requir¬ 
ed as the second instalment, and shall be paid before the 1st day of January 
of each succeeding year. 

(4) Notwithstanding anything contained in sub-section (3), in the ca'^e 
of an insurer ^[to whom that sub-section applies,] not being an insurer speci- 
fieddn sub-clause (a) (ii) or sub-clause (b) of clause (9) of section 2, and not 
being an insurer incorporated in or domiciled in the United Kingdom, the depo¬ 
sit referred to in sub-section (1) shall be made in two instalments of which 
the first shall be not le^s than one-half of the total amount of the deposit and 
shall be made before the application for registration is made, and the second 
shall be made before the expiry of one year from the date of registration. 

(5) Where the deposit is to be made by an insurer neither incorporated 
before, nor carrying on insurance business in British India before, the 27th 
day of January, 1937, the deposit may be made in instalments of not le'^s than 
one-fourth the total amount before the application for registration is made, not 
less than one-third the balance before the expiry of one year from the com¬ 
mencement of business in British India, and not less than one-half the residue 
before the expiry of two years from the commencement of business in British 
India znd the balance before the expiry of three years from the commencement 
of business in British India: 


Provided that in the case of any insurer not being an insurer specified in 
sub-clause (c) (ii) or sub-clause (b) of clause (9) of section 2, and not being 
an insurer incorporated in or domiciled in the United Kingdom, the deposit shall 
be made in full before the application for registration is made. 

(6) No class of insurance business in addition to the class or classes in 
respect of which an insurer is already liable to make a deposit under sub-section (1) 
or sub-section (2) shall be undertaken by the insurer until the deposit to which 
he is already liable has been made in full, and the additional deposit required in 
respect of the additional class of business or so much thereof as under the provi¬ 
sions of sub-section (3), (4) or (5) is to be made before the application for 
registration, has also been made in full. 

(7) Securities already deposited with the Controller of Currency ir 
compliance with the Indian Life Assurance Companies Act, 1912, shall be trans¬ 
ferred by him to the Reserve Bank of India and shall, to the extent’of their market 
value Nas at the date of the commencement of this Act], be deemed to be deposited 
under this Act ^[as the instalment or as part of the instalment to be made under 
the foregoing provisions of this section before the application for registration is 
made whether any such application is or is not in fact made]. 

(8) A deposit made in cash shall be held by the Reseiwe Bank of India 


lU LHC CICUIL tlic anu oilaii 


[except 10 tne extent, it any, to which the 


LEG. REF. 

^Substituted for the words and figures “the 
1st day of Januar}', 1939” by S. 3 of Act XI 
of 1939. 

2 These words were inserted by ibid. 

3 Substituted for the words “on the day 
of the first dei)Osit made in compliance with 
this Act” (with retrospective effect) bv 
S. 4 of Act XX of 1940. 

4 Substituted (with retrospective effect) 
for the words “in respect of the life insu¬ 
rance business of the insurer”, ibid. 

® These words were inserted (with retros¬ 
pective effect), by ibid. 


NOTES. 

Sec. 7 (7).—S. 7 (7) is simply a general 
provision to make available the securities 
already deposited under the old Act for the 
purpose of being used as deposits under the 
new Act, the provision as to valuation being 
purely a question of machinery. Although 
there is no specific provision stating that 
deposits already made and now deemed to 
be made under the new Act by virtue of 
S. 7 (7) will be appropriated according to 
the instalments fixed by S. 7 (3) that is 
implied in the words of S. 7 (7) themselves 
deemed to be deposited under this Arf ” 

r.L.R. (1940) 2 Cal. 127=1940 Cal. 529. 
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cash has been invested in securities under sub-section (9-A)], be returnable to 
the insurer in cash in any case in which under the provisions of this Act a deposit 
is to be returned; and any interest accruing due and collected on securities 
deposited under sub-section (1) or sub-section (2) shall be paid to the insurer, 
subject only to deduction of the normal commission chargeable for the realization 

of interest. • . i i i i • 

i[(9) The insurer may at any time replace any securities deposited by him 

under this section with the Reserve Bank of India either by cash or by other 

approved securities or partly by cash and partly by other approved securities, 

provided that such cash, or the value of such other approved securities estimated 

at the market rates prevailing at the time of replacement, or such cash togeAer 

with such value as the case may be, is not less than the value of the securities 

replaced estimated at the market rates prevailing when they were deposited. 

(9-A) The Reserve Bank of India shall, if so requested by the insurer — 

(a) sell any securities deposited by him with the Bank under this section 

and hold the cash realised by such sale as deposit, or 

(b) invest in approved securities specified by the insurer the whole or any 

part of a deposit held by it in cash or the whole or any part of cash received by it 
on the sale of or on the maturing of securities deposited by the insurer, and hold 
the securities in which investment is so made as deposit, ^[and may charge the 
normal commission on such sale or on such investment]. 

(9-B) Where sub-section (9-A) applies;— 

(a) if the cash realised by the sale of or on the maturing of the securities 
(excluding in the former case the interest accrued) falls short of the market value 
of the securities at the date on which they were deposited with the Bank, the 
insurer shall make good the deficiency by a further deposit either in cash or in 
approved securities estimated at the market value of the securities on the day on 
which they are deposited, or partly in cash and partly in approved 
securities so estimated, within a period of two months from the date on which the 
securities matured or were sold or where the securities matured or were sold before 
the 21st day of March, 1940, within a period of four months from the commence¬ 
ment of the Insurance (Amendment) Act, 1940; and unless he does so the insurer 
shall be deemed to have failed to comply with the requirements of this section 

as to deposits; and . . . 

(b) if the cash realised by the sale of or on the maturing of the securities 

(excluding in the former case the interest accrued) exceeds the market value of 
the securities at the date on which they were deposited with the Bank, the Central 
Government may, if satisfied that the full amount required to be deposited under 
sub-section (1) is in deposit, direct the Reserve Bank to return the excess.] 

(10) If any part of a deposit made under this section is used in the 

discharge of any liability of the insurer, the insurer shall deposit such additional 
sum in cash or approved securities ^[estimated at the market value of the securities 
on the day of deposit, or partly in cash and partly in such securities], as will make 
Z the amount so used. The insurer shall be deemed to have failed to comply 
with the requirements of sub-section (1), unless the deficiency is supplied within 
a period of two months from the date when the deposit or any part thereof is so 

used for discharge of liabilities. , „ , ^ , 

8 ('I'l Any deposit made under section 7 ^[or section 98] shall be deemed 

^ . to be part of the assets of the insurer but shall not be 

Reservation of deposits. sustfptible of any assignment or charge; nor shall 

it be available for the dischargibf any liability of the insurer other tlian liabilities 


I.F.G. REF. 

iSiib-Ss. (9), (9-A) 3 "^ (9-B) 'v^re 

substituted for the original sub-S. 
retrospective effect) by S. 4 of Act W ot 


1940. 


-Added by S. 7 of Act XIII of 1941. 

3 Inserted by S. 4 of XX of 1940. 

•* Inserted by S. 4 of Act XI of 1939 
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arising out of policies of insurance issued by the insurer so long as any such 
liabilities remain undischarged; nor shall it be liable to attachment in execution 
of any decree except a decree obtained by a policy-holder of the insurer in respect 
of a debt due upon a policy which debt the policy-holder has failed to realise in 
any other way. 

(2) Where a deposit is made in respect of life insurance business the 
deposit made in respect thereof shall not be available for the discharge of any 
liability of the insurer other than liabilities arising out of policies of life 
insurance issued by the insurer. 


9. Where an insurer has cea,sed to cariy on in British India any class of 

Refund of deposits. insurance business in respect of which a deposit has 

been made under section 7 ^[or section 98] and his 
liabilities in British India in respect of business of that class have been satisfied 
or are otherwise provided for, the Court may, on the application of the insurer, 
order the return to the insurer of so much of the deposit as does not relate to the 
classes of insurance, if any, which he continues to carry on. 

10. (1) Where the insurer carries on business of more than one of the 

c , classes specified in clauses (a), (b), (c) and fd) of 

and funds?" sub-section (1) of section 7, he shall keep a separate 

. account of all receipts and payments in respect of 
each such class of insurance business ^[and where the insurer carries on business 
ot the class specified m clause (d) of that sub-section whether alone or in con¬ 
junction with business of another class, he shall, unless the Superintendent of 
Jnsurance waives this requirement in writing, keep a separate account of all 
receipts and payments in respect of each such sub-class of the class specified in 
Clause (a) as may be prescribed in this behalf: 


1 Provided that no sub-class of the class of insurance business specified in 
Clause (d) of sub-section (1) of section 7 shall be prescribed under this sub-section 

insurance contracts 

which are terminable by the insurer at intervals not exceeding twelve months and 


LEG. REF. 

1 Inserted by S. S of Act XI of 1939. 

2 Added by S. 8 of Act XIII of 1941. 

NOTES. 

Sec. 9. —Where under a scheme of com¬ 
promise under S. 153, Companies Act, it is 
proposed not to change one kind of company 
into another kind, but, in the process of 
reconstruction to put an end to the old 
company which was limited by shares and 
to create a new mutual company, the provi¬ 
sions of S. 9 with regard to refund of 
deposit will come into force. 45 C.W.N. 
979. No order for refund can be made 
under S. 9 in respect of a discontinued 
business unless all the liabilities in respect 
of the same have been fully satisfied or 
otherwise provided for. 74 C.L.T. 491c= 
46 C.W.N. 284. 

Secs. 9 and 7.—It is not necessary that 
an insurer should deposit the full amount as 
IS required under S. 7 (1) before he can 
present an application for refund under 
S. 9 of the Act in respect of a certain class 
of insurance business that has been dis¬ 
continued by him. Under S. 7 (1) of the 
Act, the amount to be deposited by an 
insurer is rupees two lacs, if the business 


earned on by him is purely life insurance 
business. If on the other hand, miscellane- 
ous insurance business is combined by him 
with life insurance, the deposit is increased 
to rupees three lacs, out of which rupees 
two lacs should be regarded as deposit for 
life insurance business. Under sub-S. (3) 
ot the section the insurer has the right to 
deposit this amount in certain instalments. 
AS the entire deposit of rupees three lacs as 
required under S. 7 (1) is to be divided into 
two paits, the instalments permitted under 
suD-b. (3) are susceptible of similar divi¬ 
sion and it would be quite proper to allocate 
one third of such instalments to the miscel¬ 
laneous insurance business and the remain¬ 
ing two-thirds to the Life Insurance. If 
the inprer discontinues the former class 
of business, he can under S. 9 of the Act 
obtain refund of so much of the instalments 
of deposit as do not relate to the life insu¬ 
rance which he continues to carry on. It 

unreasonable to hold 
that although he has discontinued one clas-; 
of business, he will still be bound to make 
deposits m respect of both classes of busi¬ 
ness and unless and until the full amount is 

deposited no separation of funds is permit 
sible. 74 C.L.J. 491=46 C.W.N 2^ 
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under which, if a claim arises, the insurer’s liability to pay benefit ceases within 
one year of the date on which the claim arose.] 

(2) Where the insurer carries on the business of life insurance, '[all 
receipts due in respect of such business], shall be carried to and shall fo™ a 
senarate fund to be called the life insurance fund and the deposit made by the 
iiiLrer in respect of life insurance business shall be deemed to be part of 

such fund. , , , , c 

f3) The life insurance fund shall be as absolutely the security of the life 

policy-holders as though it belonged to an insurer carrying on no other business 

than^life insurance business and shall not be liable for any contracts of the insurer 

for which it would not have been liable had the business of the usurer be^en only 

that of life insurance and shall not be applied directly or indirectly 

for any purposes ’[other than those of the life insurance business of the insurer]. 

11 (1) Every insurer, in the case of an insurer specified in sub-clause (o) 

' ^ ’ (ii) or sub-clause (b) of clause (9) of section 2 in 

Accounts and balance- respect of all insurance business transacted by mm, 
sheet. and in the case of any other insurer in respect of the 

insurance business transacted by him in India, shall at the expiration of each 

calendar year prepare with reference to that year 

(a) in accordance with the regulations contained in Part I of the First 

Schedule, a balance-sheet in the form set forth in Part II of that Schedule; 

(b) m accordance with the regulations contained in Part I of the Second 
Schedule, a profit and loss account in the forms set forth in Part II of tha 
Schedule, except where the insurer carries on business of one class only of the 
classes specified in clauses (a), {b) and (c) of sub-section (1) of section 7 and 

no other business; . 

(c) nin respect of each class or sub-class of insurance business for which 

he is required under sub-section (1) of section 10 to keep a separate account of 
receipts and payments] in accordance with the regulations contained in Part l 
of the third Schedule, a revenue account in the form or forms set forth m Part ii 
of that Schedule applicable to ’[that class or sub-class of insurance business^]. 

(2) Unless the insurer is a company ’[, as defined in clause (2) o 
sub-section (1) of section 2 of the Indian Companies Act. 1913], the accounts an 
sTateSts referred to in sub-section (1) shall be signed by the insurer, or in 
case of a company by the chairman, if any, and two directors and the ^ 

Lch accounts and statements refer and by a report by such persons on the affai . 
of the business during that period. 

Where an insurer carrying on the business of insurance at the m ‘ 

mencen^^ent Act. 1912. or has based his accounts upon 

. j . calendar year, the provisions of this section shall, if the 

-il <>«■ d,y of December, 


LEG. REF. 

1 Substituted for the w-ords "the ^xees, of 

receipts over payments m .q., 

business” hv S. 8 of Act MU of 19-tl. 

2 The words and figures proiid- 

cd in S. 49" were omitted ifiid. 

3 These words were suhstituted for tin 
words "other than those of hfc insurance , 

ibid. 


■* Substituted for the words "in respect ot 
each class of insurance business carried on 
by him" by S. 9 of Act XlII of 1941. 

^ Substituted for the words “that class ot 

insurance business", ibid. 

® Substituted for the words and fisunes to 
wliicb the Indian Companies Act, 1913, ap¬ 
plies", 
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abstract. 


1939, as if in sub-section (1) references to the calendar year were references to 
the financial year. 

12. The balance-sheet, profit and loss account, revenue account and profit 

and loss appropriation account of every insurer, in the 
case of an insurer specified in sub-clause (a) (it) or 

sub-section (b) of clause (9) of section 2 in respect of all insurance business 
transacted by him, and in the case of any other insurer in respect of the insurance 
business transacted by him in India, shall, unless they are subject to audit under 
the Indian Companies Act, 1913 ; be audited annually by an auditor, and the auditor 
shall in the audit of all such accounts have the powers of, exercise the functions 
vested in, and discharge the duties and be subject to the liabilities and penalties 
imposed on, auditors of companies by section 145 of the Indian Companies 

Act, 1913. 

13. (1) Every insurer carrying on life insurance business shall, in respect 

of the life insurance business transacted by him in 
Actuarial report and India, and also in the case of an insurer specified in 

sub-clause (a) (it) or sub-clause (b) of clause (9) 
of section 2 in respect of all life insurance business transacted by him, once at 
least in every five years cause an investigation to be made by an actuary into the 
financial condition of the life insurance business carried on by him, including a 
valuation of his liabilities in respect thereto and shall cause an abstract of the 
report of such actuary to be made in accordance with the regulations contained 
in Part I of the Fourth Schedule and in conformity with the requirements of 

Part II of that Schedule. 

(2) The provisions of sub-section (1) regarding the making of an abstract 
shall apply whenever at any other time an investigation into the financial condi¬ 
tion of the insurer is made with a view to the distribution of profits or an 
investigation is made of which the results are made public. 

(3) There shall be appended to every such abstract as is referred to in 
sub-section (1) or sub-section (2) a certificate signed by the principal officer of 
the insurer that full and accurate particulars of every policy under which there 
is a liability either actual or contingent have been furnished to the actuary for the 
purpose of the investigation. 

(4) There shall be appended to every such abstract a statement, in con¬ 
formity with the requirements of Part II of the Fifth Schedule and prepared in 
accordance with the regulations contained in Part I of that Schedule, of the life 
insurance business in force at the date to which the accounts of the insurer are 
made up for the purposes of such abstract: 

Provided that, if the investigation, referred to in sub-sections (1) and (2) 
is made annually by any insurer, the statement need not be appended every year 
but shall be appended at least once in every five years. 

(5) Where an investigation into the financial condition of an insurer is 
made as at a date other than the expiration of the year of account, the accounts 
for the period since the expiration of the last year of account and the balance- 
sheet as at the date at which the investigation is made shall be prepared and 
audited in the manner provided by this Act. 

^[(6) The provisions of this section relating to life insurance business shall 
apply also to any such sub-class of insurance business included in the class 
'Miscellaneous Insurance' as may be prescribed under sub-section (1) of section 10; 
and the Superintendent of Insurance may authorise such modifications and 
variations of the regulations contained in Part I of the Fourth and Fifth 
Schedules and of the requirements of Part II of those Schedules as may be 

T EG REF nf 1041 

^ 5ub-section added by S. 'lO of Act XIII 
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necessary to facilitate their application to any such sub-class of insurance 
business; 

Provided that, if the Superintendent of Insurance is satisfied that the 
number and amount of the transactions carried out by an insurer in any such 
sub-class of insurance business is so small as to render periodic investigation and 
valuation unnecessary, he may exempt that insurer from the operation of this 
sub-section in respect of that sub-class of insurance business.] 

14. Every insurer, in the case of an insurer specified in sub-clause (a) (it) 

or sub-clause (b) of clause (9) of section 2 in respect 
Register of policies and ^\\ business transacted by him, and in the case of 
register of claims. in respect of the insurance business 

transacted by him in India, shall maintain— 

(а) a register or record of policies, in which shall be entered, in respect 
of every policy issued by the insurer, the name and address of the policy-holder, 
the date when the policy was effected and a record of any transfer, assignment or 
nomination of which the insurer has notice, and 

(б) a register or record of claims, in which shall be entered every claim 
made together with the date of the claim, the name and address of the claimant 
and the date on which the claim was discharged, or, in the case of a claim which 
is rejected, the date of rejection and the grounds therefor. 

15. (1) The audited accounts and statements referred to in section 11 and 

c 1 - . r the abstract and statement referred to in section 13 

Submission of returns. copies thereof shall be 

furnished as returns to the Superintendent of Insurance ’[in the case of the 
accounts and statements referred to in section 11 within six months and in the 
case of the abstract and statement referred to in section 13 within nine months] 
from the end of the period to which they refer. 2 * * ♦ * 

Provided that the said period of six months shall in the case of insurers 
having their principal place of business or domicile outside India and in the case 
of insurers constituted, incorporated or domiciled in British India but also carrying 
on business outside India be extended by three months, and provided further that 
the Central Government may in any case extend the time allowed by this 
sub-section for the furnishing of such returns by a further period not exceeding 
three months. 


(2) Of the four copies so furnished one shall be signed in the case of a 
company by the chairman and two directors and by the principal officer of the 
company and, if the company has a managing director or managing agent, by 
that director or managing agent, in the case of a firm, by two partners of the firm, 
and, in the case of an insurer being an individual by the insurer himself. 

(3) Where the insurer’s principal place of business or domicile is outside 
British India, he shall forward to the Superintendent of Insurance, along with the 
documents referred to in section 11, the balance-sheet, profit and loss account and 
revenue account and the valuation reports and valuation statements, if any, which 
the insurer is required to file with the public authority of the countr)^ in which 
the insurer is constituted, incorporated or domiciled, or, where such documents 
are not required to be filed, a certified statement showing the total assets and 
liabilities of the insurer at the close of the period covered by the said documents 
and his total income and expenditure during that period. 


LEG. REF. Insurance may extend the time allowed for 

1 Substituted for the words "within six furnishing the abstract and statement refer- 

months” bv S. 11 of Act XTIT of 1941. red to in S. 13 by a period not exceeding 

^Tlie words "The Superintendent of three months” were omjtteq, iM. 
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16. (1) Where by the law of the country in which an insurer, not being 

an insurer specified in sub-clause (a) (ii) or sub- 

Returns by insurers esta- clause (b) of clause (9) of section 2, is constituted, 
outside British ^ ^ * * 


Wished 
India. 


incorporated or domiciled, the insurer is required to 
prepare and to furnish to a public authority of that 
country documents of substantially the same nature as the documents required 
to be furnished as returns in accordance with the provisions of section IS, the 
provisions of sub-section (2) of this section shall apply to such insurer in lieu 
of the provisions of sections 11, 12, 13 and 15. 


(2) The insurer shall, within the time specified in sub-section (1) of 
section 15, furnish to the Superintendent of Insurance four certified copies in the 
English language of every balance-sheet, account, abstract, report and statement 
supplied to the public authority referred to in sub-section (1) of this section, and 
in addition thereto, ^[four certified copies] in the English language of 
each of the following statements, namely:— 


(a) a statement ^[audited by a person duly qualified under the law of the 
insurer’s country] showing the assets held by the insurer in India ®[as at 
the date of any balanoe-sheet so funished]; 


(&) ^[for each class or sub-class of insurance business for'which he is 
required under sub-section (1) of section 10 to keep a separate account of 
receipts and payments, a revenue account for the period covered by any account 
so furnished] in the form or forms set forth in Part II of the Third Schedule 
applicable to ®[that class or sub-class of insurance business] ^[and similarly 
audited,] showing separately with respect to business transacted by the insurer 
in India the details required to be supplied in a revenue account furnished under 
this clause of this sub-section ; 


®[(a) a separate abstract of the valuation report in respect of all business 
transacted in India in each class or sub-class of insurance business to which section 
13 refers, prepared in the manner required by that section, and]; 

(rf) a declaration in the prescribed form stating that all amounts received 
by the insurer directly or indirectly whether from his head office or from any 
other source outside India have been shown in the revenue account except such 
sums as properly appertain to the capital account. 


17. Where an insurer, being a company incorporated under the Indian 
_ . ^ Companies Act 1913 ^[or under the Indian Com- 

p™Sr"oi''X “S or under the Indian Companie. Act, 

Companies Act, 1913. Act repealed thereby,] m any year 

furnishes ®[his balance-sheet and accounts] in accor¬ 
dance with the provisions of section 15, he may at the same time send to the 
Registrar of Companies ®[copies^ of such balance-sheet and accounts]; and 
[where such copies are so sent] it shall not be necessary for the company 
[to file copies of the balance-sheet and accounts] with the Registrar as required 


10 


11 


LEG. REF. 

^ Substituted for the words "four conies” 
by S. 7 of Act XI of 1939. 

2 Inserted by S. 7 of Act XI of 1939. 

® Added by S. 12 of Act XIII of Wl. 

^ Substituted for the words “for each class 
of insurance business carried on by him, a 
revenue account”, ibid. 

® Substituted for the words "that class of 
business”, ibid, 


® This clause was substituted, ibid. 
^Inserted by S. 8 of Act XI of 1939. 

8 Substituted for the words “his accounts 
and balance-sheet”, ibid, 

® Substituted for the words “a copy of 
such accounts and balance sheet”, ibid. 

Substituted for the words "where snrh 
copy is so sent”, ibid. 

Substituted for the words "to file a 
balance sheet, ^ a 
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by sub-section (1) of section 134 of that Act and ^[such copies so sent] “[shall 
be chargeable with the same fees and] shall be dealt with in all respects as if 
they were hied in accordance with that section. 

3[17-A. Nothing in this Act shall apply to the preparation of accounts by 

an in-nrer and the audit and submission thereof in 
This Act not to apply respect of any accounting year which has expired prior 
to preparation of accounts, commencement of this Act, and notwithstanding 

etc., for pcriofls prior to this provisions of this Act, such accounts shall 

Act coming into force. prepared, audited and submitted in accordance with 

the law in force immediately before the commencement of this Act.] 

18. Every insurer shall furnish to the superintendent of Insurance a certi¬ 
fied copy of every report on the affairs of the concern 
Furnishing reports. which is submitted to the members or policy-holders 

of the insurer immediately after its submission to the members or policy-holders 

as the case may be. 

19. Every insurer, being a company or body incorporated under any law for 

the time being in force in British India, shall furnish 
Abstract of proceedings the Superintendent of Insurance an abstract of the 
of general meetings. proceedings of every general ‘beeting within thirty 

days from the holding of the meeting to which it relates. 

20. (1) Every return furnished to the Superintendent of Insurance or a 

certified copy thereof shall be kept by the Superinten- 
Custody and inspection of ^^nt and shall be open to inspection; and any person 
doaiments and supply of co- procure a copy of any such return, or of any part 

thereof, on payment of a fee of six annas for every 
hundred words or fractional part thereof required to be copied, any five figures 
being deemed equivalent to one word. 

(2) A printed or certified copy of the accounts, statements and abstract 
furnished in accordance with the provisions of section 15 or section 16 shall, on 
the application of any shareholder or policy-holder made at any time within two 
years from the date on which the document was so furnished, be supplied to him 
by the insurer within fourteen days when the insurer is constituted, incorporated 
or domiciled in British India and in any other case within one month of such 
application. 

(3) A copy of the memorandum and articles of association of the insurer, 
if a company, shall on the application of any policy-holder, be supplied to him by 
the insurer on payment of one rupee. 

21. (1) If it appears to the Superintendent of 

Powers of Superintendent Insurance that any return furnished to him under the 
of Insurance regarding re- provisions of this Act is inaccurate or defective in any 

respect, he may— 

(a) require from the insurer such further information, certified if he so 
directs by an auditor or actuary, as he may consider necessary to correct or 

supplement such return; . . i • • i 

(b) cal] upon the insurer to submit for his examination at the principal 

place of business of the insurer in British India any book of account, regi'^ter or 
other document or to supply any statement which he may specify in a notice served 

on the insurer for the purpose; , . , . . * 

(r) examine any officer of the insurer on oath in relation to the return, 
(d) decline to accept any such return unless the inaccuracy has been cor¬ 
rected or the deficiency has been supplied before the expiry of one month from the 

LEG REF. 2 Inserted by S. 13 of Act XIII 

1 Substituted for the words “the copy of ^ Section inserted by S. 9 of Act XI Ot 
the accounts and balance-sheet so sent,” by 1939, 

S.8of Act XI of 1939. 
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date on which the requisition asking for correction of the inaccuracy or supply of 
the deficiency was delivered to the insurer and if he declines to accept any such 
return, the insurer shall be deemed to have failed to comply with the provisions 
of section 15 or section 16 relating to the furnishing of returns. 

(2) The Court may on the application of an insurer and after hearing the 
Superintendent cancel any order made by the Superintendent under clause (a), 
(6) or (c) of sub-section (1) or may direct the acceptance of any return which 
the Superintendent has declined to accept, if the insurer satisfies the Court that 
the action of the Superintendent was in the circumstances unreasonUle. 

^[Provided that no application under this sub-section shall be entertained 
unless it is made before the expiration of four months from the time when the 
Superintendent of Insurance made the order or declined to accept the return.] 

22. If it appears to the Superintendent of Insurance that an investigation or 

valuation to which section 13 refers ^[or an abstract 
Power of Superintendent ^ valuation report furnished under clause (c) of 

sub-section (2) of section 16] does not properly indi¬ 
cate the condition of the affairs of the insurer by 
reason of the faulty basis adopted in the valuation, he may, after giving notice to 
the insurer and giving him an opportunity to be heard, cause an investigation and 
valuation to be made at the expense of the insurer by an actuary appointed by the 
insurer for this purpose and approved by the Superintendent of Insurance. 

23. (1) Every return furnished to the Superintendent of Insurance, 

which has been certified by the Superintendent to be 
a return so furnished, shall be deemed to be a return 


of Insurance to order re¬ 
valuation. 


Evidence of documents. 


so furnished. 

(2) Every document, purporting to be certified by the Superintendent of 
Insurance to be a copy of a return so furnished, shall be deemed to be a copy of 
that return and shall be received in evidence as if it were the original return, un¬ 
less some variation between it and the original return is proved. 

24. [Summary of returns to be published. ] Omitted by s. 16 of the Insu¬ 
rance {Amendment) Act, 1941 {XIII of 1941). 

25. No insurer shall publish in British India any 
Returns to be published return in a form other than that in which it has been 
m statutory orms. furnished to the Superintendent of Insurance: 

Provided that nothing contained in this section shall prevent an insurer 
from publishing a true and accurate abstract from such returns for the purposes 
of publicity. 

26. Whenever any alteration occurs or is made which affects any of the 

matters which are required under the provisions of 

Alterations in the particu- sub-section (2) of section 3 to accompany an applica- 
lars furnished with app'li- tion by an insurer for registration,, the insurer shall 
cation for registration to be forthwith furnish to the Superintendent of Insurance 
reported. full particulars of such alteration. 

®[A11 such particulars shall be authenticated in the manner required by that 
sub-section for the authentication of the matters therein referred to, and, where 
the alteration affects the assured rates, advantages, terms and conditions offered 


LEG. REF. 

^ This proviso added by S. 14, Act XIII 
of 1941. 

2 Inserted by S. 15, ibid. 

8 Added by S. 17, Act XIII of 1941. 

NOTES. 

Sec. 22.—Where in the Punjab a com¬ 
pany is registered both under the Life Assu¬ 
rance Companies Act as well as the Com¬ 
panies Act, an application for its wind- 

C.C.M—388 


ding up must be presented in the District 
Court only and not in the High Court, and 
must be made by persons and subject to the 
qualifications mentioned in S. 22 of the 
Life Assurance Companies Act, in view of 
the provisions of this section read with S. 
287 of the Companies Act. After this appli*- 
cation has been made, the procedure is regu¬ 
lated by the provisions of the Comoanies 
Act. 44P,L.R. 1, ^ 
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in connection with life insurance policies, the actuarial certificate referred to 
in clause (/) of the said sub-section shall accompany the particulars of the 

alteration.] .. . 

Investment, Loans and Management. 

27. (1) Every insurer incorporated or domiciled in British India shall, sub¬ 

ject to the provisions of sub-section (3), at all times 
■ » of assets and jnvest and hold invested assets equivalent to not less 
restriction on oans. fifty-five per cent, of the sum of the amount of 

his liabilities to holders of life insurance policies in India on account of matur¬ 
ed claims ad the amount required to meet the liability on policies of life insurance 
maturing for payment in India, less the amount of any deposit made 
under section 7 ^[or section 98] by the insurer in respect of his life insurance 
business and less any amount due to the insurer for loans granted by him on 
policies of life insurance ^[maturing for payment in India and within their sur¬ 
render values], in the manner following, namely, twenty-five per cent, of the 
said sum in Government securities and a further sum equal to not less than thirty 
per cent, of the said sum in Government} securities or other approved securities 
or securities of or guaranteed as to principal and interest by the Government of 
the United Kingdom. 

Explanation. —The provisions of this sub-section shall apply also to in¬ 
surers incorporated in or domiciled in the United Kingdom. 

(2) An insurer incorporated or domiciled elsewhere than in British 
India or the United Kingdom shall, subject to the provisions of sub-section (3), 
at all times invest and hold invested assets equivalent to not less than the sum 
of his liabilities to holders of life insurance policies in India on account of 
matured claims and the amount required to meet the liability on policies of life 
insurance maturing for payment in India, less the amount of any deposit made 
under section 7 ’for section 98] by the insurer in respect of his life insurance 
business and less any amount due to the insurer on loans granted by him on 
policies of life insurance ^[maturing for payment in India and within their sur¬ 
render values,] in the manner following, namely, thirty-three and one-third per 
cent, of the said sum in Government securities, and the balance in Govern¬ 
ment securities, or other approved securities or securities of or guaranteed as to 
principal and interest by the Government of the United Kingdom. 

(3) An insurer carr}dng on business at the commencement of this Act 
to whom sub-section (1) or sub-scction (2) applies shall before the expiry of 
four years from the commencement of this Act invest the total amount requir¬ 
ed to be invested by those sub-sections in the manner required thereby: 

Provided that of such total amount the insurer shall have invested not 
less than one-fourth in securities of the nature specified in sub-section (1) be¬ 
fore the expiry of one year, not less than one-half bef({re the expiry of two 
years, and not less than three-fourths before the expir)^ of three years from 
the ^[30th day of June, 1939]. 

(4) The assets required by this section to be held invested by an insurer 
to whom sub-section (2) applies shall he held in trust for the discharge of 
claims of the nature referred to in sub-section (2) and shall be vested in trus¬ 
tees resident in British India and approved by the Central Government by an 
instrument of trust which shall be executed by the insurer and approved by the 
Central Government and shall define the manner in which alone the subject mat¬ 
ter of the trust shall be dealt with. 

Explanation. —Sub-sections (2) and (4) shall apply to an insurer in¬ 
corporated in British India whose share capital to the extent of one-third is 

LEG, REF. ® Substiluted for the words “commence- 

' Inserted by S. 10, Act XI of 1939. ment of this Act" by S. 5, Act XX of 1940, 
2 These words were inserted, ibid. 
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owned by, or the members of whose Governing Body to the extent of one-third 
consists of, individuals domiciled elsewhere than in British India or the United 
Kingdom. 

28. ^[(1) Every insurer registered under this Act carrying on the busi- 

Statement of investments insurance shall eveiy year, within thirty- 

of assets. one days from the beginning of the year, submit to 

the Superintendent of Insurance a statement showing 
as at the 31st day of December of the preceding year the assets held invested in 
accordance with section 27, and all other particulars necessary to establish that 
the requirements of that section have been complied with, and such statement shall 
be certified by a principal officer of the insurer. 

(2) Every such insurer shall also furnish, within fifteen days from the 
last day of March, June and September, a statement certified as aforesaid show¬ 
ing as at the end of each of the said months the assets held invested in accord¬ 
ance with section 27. 

(3) The Superintendent of Insurance may at his discretion require any 
insurer to whom sub-section (1) applies to submit before the 1st day of August 
in each of any year a statement of the nature referred to in sub-section (1), 
certified as required by that sub-section and prepared as at the 30th day of 
June. 

(4) In the case of an insurer having his principal place of business or 
domicile outside British India, the Superintendent of Insurance may, on appli¬ 
cation made by the insurer, extend the periods of fifteen and thirty-one days 

mentioned in the foregoing sub-sections to thirty days and sixty days, respec¬ 
tively.] 

(5) ] The Superintendent of Insurance shall be entitled at any time to take 
such steps as he may consider necessary for the inspection or verification of 
the assets invested in compliance with section 27 ^[or for the purpose of secu¬ 
ring the particulars necessary to establish that the requirements of that section 
have been complied with]. ■*[The insurer shall comply with any requisition made 
in this behalf by the Superintendent of Insurance, and if he fails to do so within 
two months from the receipt of the requisition he shall be deemed to have made 
default in complying with the requirements of this section,] 

29. ®[(1)] No insurer shall grant loans or temporary advances either on 

Proribition of loans hypothecation of property or on personal security or 

otherwise, except loans on life policies issued by him 
within their surrender value, to any director, manager, managing agent, actuary, 
auditor or officer of the insurer if a company, or where the insurer is a firm, to 
any partner therein, or to any other company or firm in which any such direc¬ 
tor, manager, managing agent, actuary, officer or partner holds the position of a 
director, manager managing agent, actuary, officer or partner: 

Provided that nothing herein contained shall apply to loans made by an 
insurer to a banking company: 

Provided further that every existing loan to any director, manager 
managing agent, auditor, actuary, officer or partner, notwithstanding any contract 
to the contrary, shall be repaid within one year from the commencement of this 
Act, and in case of default, such defaulting director, manager, managing agent 
auditor, actuary^ officer or partner shall cease to hold office on the expiry of one 
year from the commencement of this Act: ^ 


LEG. REF. 

^Substituted for the original sub-section 
(1) by S. 18, Act XIII of 1941, 

* Re-numbered (5) by, ibid, 

® Inserted by S, 6, Act XX of 1940, 


^ Substituted for the words “and the insu¬ 
rer shall comply with all requisitions made by 
the Superintendent in that behalf” fft.V ^ 
= Re-numbered as sub-S. ( 1 ) ’of that 
section by S. 19, Act XIII of WI 
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Provided further that nothing in this section shall prohibit a company from 
granting such loans or advances to a subsidiary company or to any other company 
of which the company granting the loan or advance is a subsidiary company. 

^ [(2) The provisions of section 86-D of the Indian Companies Act, 1913, 
shall not apply to a loan granted to a director of an insurer being a company, if 
the loan is one granted on the security of a policy on which the insurer bears the 
risk and the policy was issued to the director on his own life, and the loan is 

within the surrender value of the policy.] 

30. If by reason of a contravention of any of the provisions of section 27 

or section 29, any loss is sustained by the insurer or by 

Liability of directors, the policy-holders, every director, manager, managing 
etc., for loss due to con- j officer or partner who is knowingly a party to 

traventions of Ss. 27 and contravention shall, without prejudice to any other 

penalty to which he may be liable under this Act, be 
jointly and severally liable to make good the amount of such loss. 

31. None of the assets in British India of any insurer shall, except in the 

case of deposits made with the Reserve Bank of India 
Assets of insurer how to under section 7 ”[or section 98] or in so far as assets 
be kept. required to be vested in trustees by sub-section (4) 

of section 27, be kept otherwise than =[in the name of a public officer approved 
by the Central Government, or] in the corporate name of the undertaking, it a 
company, or in the name of the partners, if a firm, or m the name ot the 

proprietor, if an individual. 

Limitation on employ- 32. (1) No insurer shall, after the commence¬ 
ment of managing agents cf Act, appoint a managing agent tor tne 

and on the remuneration gg^^uct of his business. 

"(2) Where any insurer engaged in the business of his 

Sress! then, notwithstanding anything to the contrary contained ^ ^t J J 

ffie artkS of the ins;ir^ if a company, or in any agreement entered 
insurer, such managing agent shall cease to hold office on yj to him 

by the insurer by reason only of the premature termination of his emplojmem 
managing a^ the commencement of this Act, notwithstanding 

in Ihe Indi,,, Comp-nnie, Act, 1913, nnd notwithttand.ng f?'";;”/ “ 
contrary contained in any agreement entered mto by an 

of association of an insurer being a company, no insurer shall pa> to » g 

ffis services as manfgi^ Sfent more than two thousand rupees per 

in ludinr salary and commission and other remuneration payable to and 

receivable by him, for his services ns managing agent. 

Inspection. 

^3 rn If the Superintendent of Insurance has reason to believe that the 

interests of the policy-holders of an insurer are m 
Power of Superintenclcnt dangler or that an insurer is unable to meet ms obi- 
of Insurance to order in- or has made default in complying with any 

J^pection. provisions of this Act, or that an offence under 

this Act has been or is likely to be committed by an insurer or any officer of an 


LEG. REF. 

1 Added by S, 19, Act XIII of 1941. 


2 Inserted by S. 12, Act XI of 1939 
s These words were inserted, tow. 
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insurer, or if he receives a requisition in this behalf signed by shareholders of an 
insurer being a company not less in number than one-tenth of the whole body of 
shareholders and holding not less than one-tenth of the whole share capital or 
if he receives a requisition in this behalf signed by not less than fifty policy¬ 
holders holding policies of life insurance that have been in force for not less than 
three years and are of the total value of not less than fifty thousand rupees and 
supported by an affidavit, he may, after giving notice to the insurer and giving 
him an opportunity to be heard, ^ [order an investigation of the affairs of the 
insurer to be made by an auditor or actuary, or by both an auditor and an actuary 
appointed simultaneously, or first by an auditor only or an actuary only and 
afterwards by an actuary or auditor, or may himself make such investigation: 

Provided that an auditor or actuary appointed for this purpose by the 
Superintendent of Insurance shall not be an auditor or actuary in the employ of 
the insurer. ] 

(2) The Court may, on the application of an insurer and after giving 
notice to and hearing the Superintendent of Insurance, forbid such action by the 
Superintendent, if the insurer satisfies the Court that it is unnecessary in the 
circumstances: 


[Provided that no application under this sub-section shall be entertained 
unless it is made before the expiration of three months from the date on which 
the Superintendent of Insurance intimates to the insurer his intention to take 
such action.] 

®[(3) The results of any investigation made under this section shall be 
recorded in writing by the auditor or actuary appointed or by the Superintendent 
of Insurance, as the case may be, and four copies of the record shall be supplied 
to the Superintendent of Insurance; and when the investigation is completed a 
copy of such record, or where both an auditor and an actuary have been appointed, 
of each such record, shall be furnished by the Superintendent of Insurance to the 
insurer and to the shpeholders or the policy-holders who have sent a requisition 
for such an investigation.] 

(4) The Superintendent of Insurance may require the insurer to comply 
within a time to be specified by him (not being less than fifteen days from the 
receipt of the notice by the insurer) with any directions he may issue to remedy 
defects disclosed by such inspection. 

(5) If, as a result of any investigation made under this section, the 
Superintendent of Insurance is of opinion that it is necessary in the interests of 
the policy-holders that the business of the insurer should be wound up, or if the 
insurer fails to comply with any directions issued under sub-section (4), the 
Superintendent may, after giving notice to the insurer and giving him an opportu¬ 
nity to be heard, apply to the Court to have the business of the insurer wound up. 

34. When any investigation is made in pursuance of section 33 the provi- 

Povvers of investigator. fsection 140 of the Indian Companies Act, 

lyio, shall apply for the purposes of such investi¬ 
gation as they apply to an investigation made in pursuance of section 138 of that 
Act, and all expenses of and incidental to such investigation ^[including any 
expenses incurred before the making of an order by the Court under sub¬ 
section (2) of section 33] shall be defrayed by the insurer, ^[shall have priority 
over other debts due from the insurer and shall be recoverable as an arrear of 
land-revenue ]. 


LEG. REF. 

^ Substituted for the words “appoint an 
auditor or actuary or both, not being an 
auditor or actuary in the employ of the 
insurer, to investigate the affairs of the in¬ 
surer, or may himself make such investi¬ 


gation” by S, 20, Act XIII of 1941. 

2 This proviso _ was added, ibid. 

3 This sub-section was substituted ibid 

S.'2rAc‘tx/nof\94L“^""‘"^ 

5 Added (with retrospective effect), ibid. 
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Amalgamation and Transfer of Insurance Business. 

35 (1) No life insurance business of an insurer specified in sub-clause (a) 

(m) or sub-clause (b) of clause (9) of section 2 shall 
Amalgamation and trails- transferred to ^[any person or transferred to] or 
fer of insurance business. amalgamated with the life insurance business of any 

other insurer except in accordance with a scheme prepared under this section and 
sanctioned by the Court having jurisdiction over one or other of the [parties 

concerned.] 

(2) Any scheme prepared under this section shall set out the agreement 
under which the transfer or amalgamation is proposed to be effected, and shall 
contain such further provisions as may be necessary for giving effect to the scheme. 

(3) Before an application is made to the Court to sanction any such 
scheme, notice of the intention to make the application together with a state¬ 
ment of the nature of the amalgamation or transfer, as the case may be, and of 
the reason therefor shall, at least two months before the application is made, be 
sent to the Central Government, ^and certified copies, four in number, of each 
of the following documents shall be furnished to the Central Government, and 
other such copies shall] during the two months aforesaid be open for tte 
inspection of the members and policy-holders at the principal and branch offices 

and chief agencies of the insurers concerned, namely 

(a) a draft of the agreement or deed under which it is proposed to effect 
the amalgamation or transfer; 

^[{b) balance-sheets in respect of the insurance business of each of the 
insurers concerned in such amalgamation or transfer, prepared in the Form set 
forth in Part II of the First Schedule and in accordance with the regulations 

contained in Part I of that Schedule; 

(c) actuarial reports and abstracts in respect of the life insurance business 
of each of the insurers so concerned, prepared in conformity with the 

ments of Part II of the Fourth and Fifth Schedules and in accordance with the 
regulations contained in Part I of the Schedule concerned; 

(d) a report on the proposed amalgamation or transfer, prepared by an 
independent actuary who has never been professionally connected with any of the 
parties concerned in the amalgamation or transfer at any time in the five years 
preceding the date on which he signs his report; 

(?) any other reports on which the scheme of amalgamation or transfer 

was founded. /1 \ c ^ 

The balance-sheets, reports and abstracts referred to m clauses {b), [C) 

and (d) shall all be prepared as at the date at which the amalgamation or transfer 

if sanctioned by the Court is to take effect, which date shall not be more than 

twelve months before the date on which the application to the Court is made 


under this section; 

Provided that if the Central Government so directs in the case o* 
particular insurer there may be substituted respectively for the balance-sheet, 
report and abstract referred to in clauses {b) and (?) prepared m accordance 
with this sub-section certified copies of the last balance-sheet and last report and 
abstract prepared in accordance with sections 11 and 13 '[of this Act or sections 7 
anfs of [he Indian Life Assurance Companies Act, 19121 it th.il balance-sheet 


LEG. REF, ^ 

1 Inserted by S. 7, Act XX of 1940. 

2 Substituted for the words "insurers con¬ 
cerned", ibid. , u ^ 

3 Substituted for tbe words and 

copies of the following documents shall be 


furnished to the Central Government and 
shall" by S. 22. Act XIII of 1941. 

Substituted for the original Cls. {b) and 

(c) S. 7. Act XX of 1940. ^ 

® Inserted (with rethospectivc effect) by 

S. 22. Act XIII of 1941. 
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is prepared as at a date not more than twelve months, and that report and abstract 
as at a date not more than five years, before the date on which the application to 
the Court is made under this section.] 

(4) Where an application under sub-section (3) is made to the Court 
within three months from the commencement of this Act, the Court may, on 
application, extend for the insurer whose business is to be transferred to or 
amalgamated with the business of another insurer, the time allowed for registration 
^[under section 3 and for the payment of the instalments of the deposit under 
section 7 or section 98] for such period not exceeding nine months as the Court 
may think fit. 

36. When any application such as is referred to in sub-section (3) of sec- 
g tion 35 is made to the Court, the Court shall cause, if 

tion and transferTy CourT '^’''^Cts, notice of the appli- 

. ^ cation to be sent to every person resident in British 

India or in an Indian State who is the holder of a life policy of any insurer con¬ 
cerned and shall cause a statement of the nature and terms of the amalgamation 
or transfer, as the case may be, to be published in such manner and for such 
period as it may direct, and, after hearing the directors and such policy-holders 
as apply to be heard and any other persons whom it considers entitled to be 
heard, may sanction the arrangement, if it is satisfied that no sufficient objection 
to the arrangement has been established =[and shall make such consequential 
orders as are necessary to give effect to the arrangement, including orders as to 
the disposal of any deposit made under section 7 or section 98]: 

_^[Provided that— 

(a) no part of the deposit made by any party to the amalgamation or 
transfer shall be returned except where, after effect is given to the arrangement, 
the whole of the deposit to be made by the insurer carrying on the amalgamated 
business or the person to whom the business is transferred is completed, 

(b) only so much shall be returned as is no longer required to complete 
the deposit last mentioned in clause (a), and 


(c) while the deposit last mentioned in clause (a) remains uncompleted, 
no accession, resulting from the arrangement, to the amount already deposited 
by the insurer carrying on the amalgamated business or the person to whom the 
business is transferred shall be appropriated as payment or part payment of any 
instalment of deposit subsequently due from him under section 7 or section 98 ] 


37. Where an amalgamation takes places between any two or more insurers 
Q, , . • j f, ^[where any business of an insurer is transferred! 

amaTga“ ^ 

the Court or otherwise, the insurer carrying on the 
amalgamated business or ®[the person to whom the business is transferred] as 
the case may be, shall, within three months from the date of the completion of 
the amalgamation or transfer,«[furnish in duplicate to the Central Government] — 


(o) a certified copy of the scheme, agreement or deed under which the 
amalgamation or transfer has been effected, and 


LEG. REF. 

^ Substituted for the words and figures 
“and for the payment of the first instalment 
of the deposit under sections 3 and 7” by 
S. 13, Act XI of 1939, 

^ Added by S. 8, Act XX of 1940. 

® Proviso added by S. 23, Act XIII of 
1941. - 


^Substituted for the words “where any 
business of one insurer is transferred to 
another” by S. 24, ibid. 

s Substituted for the words “the insurer 
to whom the business is transferred” bv 
ibid. ^ 

6 Substituted for the words “furnish to 
the Central Government”, ibid. 
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(b) '[a declaration signed by every party concerned] or in *e case of a 
company by he chairman and the principal officer that to the best of their belief 

aLlgamLion or transfer is therein fully set forth and that no other paymen s 

cie\, bonds, valuable securities or other property by or with the knowledge of 
anv parties to the amalgamation or transfer, and 

' n(c) where the amalgamation or transfer has not been made in accord¬ 
ance with a scheme sanctioned by the Court under section 36- 

(i) balance-sheets in respect of the insurance business 

(orZn p“t II of the First Sched.tle end in accordance wtth the regnlations 

contained in Part I of that Schedule, and srheme of amalea- 

(ii) certified copies of any other reports on which the scheme ot ama g 

mation or transfer was founded.] -MrhMTMATinNs 

38 d) A transfer or assignment of a policy of life insurance, whether 

vvith or without consideration, m<ay be made only by 
Assignment and transfer endorsement upon the policy itseffi or y a sepa 

of insurance policies. instrument, signed in either case by the transferor 

or by the assignor or his duly authorised agent and attested by at least one witness, 
cni^rifirnllv ^ettin? forth the fact of transfer or assignment. 

(2^ The transfer or assignment shall 

Iglinst an insu;:; Ld shall not confer upon the t-nsferee or asMg^^^^^ 

eSed thereby uniil a notice in writing of the transfer or assignment [ [and] 
either the said endorsement or instrument itself or a copy t ereo oeri ^ 
correct by both transferor and transferee or their duly authorised .» ] I 

‘'nProv1Je“ £VXr" fc insurer mainlnins one or nrore places of b«| 
ness in'criS inS snel. no,ice shall be 

India mentioned in the policy for the purpose or at his principal place o 

in The Vte on which the notice referred to in sub-section (2) is deh- 

.er.,1 ,o'L ?nsu"r shalltgnla.e the priority ot all clainrs under a .ransto or 

.assignment as between persons interested in the H'J ■ ”J ^„„ger 
Mcb °n“rl™™s'' Shan be'[gSeme°d' h“lhe order in which ihe notices referred to 

m'Upi? the' reclip'rot the notice referred to in suh-sectlon (21 the 

insurer shall record the fact of such transfer or 

Mmsmm 

such acknowledgment relates._ 


LEG. REE. 

1 Substituted for the words "a 

signed by every insurer concerned b> . . 
?4 Act XTTT of 1041. i *1 • j 

2 Tliis vT^'of 1939 . 

3 Inserted by S. 14, Act - “totrether 

..Substituted for the words together 

^vith” by S. 25. Act XIH of 1041. 


5 Substituted for the words “has been de¬ 
livered”, i/jtd. . t 1 r^{ 

oThc words “at his principal place 

business in British India by or on hebali o 
the transferor or transferee" were omvttca 

by S. 14. Act XI of 1939. 

^ This proviso was added, ibid . 
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(5) ^[Subject to the terms and conditions of the transfer or assignment, 
the insurer shall, from the date of the receipt of the notice referred to in sub¬ 
section (2),] recognise the transferee or assignee named in the notice as the 
only person entitled to benefit under the policy, and such person shall be subject 
to all liabilities and equities to which the transferor or assignor was subject at 
the date of the transfer or assignment and may institute any proceedings in re¬ 
lation to the policy without obtaining the consent of the transferor or assignor 
or making him a party to such proceedings. 

^[(6) Any rights and remedies of an assignee or transferee of a policy of 
life insurance under an assignment or transfer effected prior to the commence¬ 
ment of this Act shall not be affected by the provisions of this section.] 

(7) Notwithstanding any law or custom having the force of law to the 
contrary, an assignment in favour of a person made with the condition that it 
shall be inoperative or that the interest shall pass to some other person on the 
happening of a specified event during the ^[lifetime of the person whose life is 
insured], and an assignment in favour of the survivor or survivors of a num¬ 
ber of persons, shall be valid. 

39. (1) The holder of a policy of life insurance‘[on his own life, * *] 

■ . may, when effecting the policy or at any time before 

holder!'"^*^’°" matures for payment, nominate the person 

or persons to whom, the money secured by the policy 
shall be paid in the event of his death. 

(2) Any such nomination in order to be effectual shall, unless it is in¬ 
corporated in the text of the policy itself, be made by an endorsement on the 
policy communicated to the insurer and registered by him in the records relating 
to the policy and any such nomination may at any time before the policy matures 
for payment be cancelled or changed by an endorsement or a further endorse¬ 
ment or a will, as the case may be ®[but unless notice in writing of any such can¬ 
cellation or change has been delivered to the insurer, the insurer shall not be 
liable for any payment under the policy made bona fide by him to a nominee 
mentioned in the text of the policy or registered in records of the insurer.] 

^ ‘^[(3) The insurer shall furnish to the policy-holder a written acknow¬ 
ledgment of having registered a nomination or a cancellation or change thereof, 
and may charge a fee not exceeding one rupee for registering such cancellation 
or change. ] 

(4) A transfer or assignment of a policy made in accordance with sec¬ 
tion 38 shall automatically cancel a nomination: 

®[ Provided that the assignment of a policy to the insurer who bears the 
risk on the policy at the time of the assignment, in consideration of a loan granted 
by that insurer on the security of the policy within its surrender value, or its re¬ 
assignment on repayment of the loan shall not cancel a nomination, but shall 
affect the rights of the nominee only to the extent of the insurer's interest in the 
policy.] 


LEG. REF. 

^Substituted for the words, brackets and 
figure “From the date of the receipt of the 
notice referred to in sub-section (2), the 
insurer shall,” by S. 14, Act XI of 1939. 
*This sub-section was substituted, ibid. 
^Substituted for the words “life of the 
policy-holder”, ibid. 

♦Inserted by S. IS, Act Xl of 1939. 

®The words ‘not being an absolute as¬ 
signee of the benefits under the policy,” were 

omitted by S. 26, Act XIII of 1941* . 

«Added by S, IS. Act XI of 1939. 
CC,M,-389 


■^This sub-section was substituted, ibid, 
® Proviso added by S. 26, Act XIII of 
1941. 

NOTES. 

Sec. 38 (7).—Though an assignment by 
a Mahomedan husband in favour of his wife 
be construed as contingent gift it would be 
nevertheless valid, as S. 38 (7) renders the 
Mahomedan Law of gift inapplicable to h 

1939 A.L.J. 1103=1939 All 744=1 L R 
(1939) All. 957. 
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(5) Where the policy matures for payment during the ^[lifetime of the 
person whose life is insured] or where the nominee or, if there are more nominees 
than one, all the nominees die before the policy matures for payment, the amount 
secured by the policy shall be payable to the policy-holder or his heirs or legal 
representatives or the holder of a succession certificate, as the case may be. 

(6) Where the nominee or, if there are more nominees than one, a nomi¬ 
nee or nominees survive the ^[person whose life is insured], the amount secured 
by the policy shall be payable to such survivor or survivors. 

(7) The provisions of this section shall not apply to any policy of life 
insurance to which section 6 of the Married Women’s Property Act, 1874, applies. 

Commission and Rebates and Licensing of Agents. 


40. (1) No person shall, after the expiry of six months from the com¬ 

mencement of this Act, pay or contract to pay any 
Prohibition of payment by remuneration or reward whether by way of commis- 
way of commission or other- Otherwise for soliciting or procuring 

wise for procuring bus.ness, to any person except 

an insurance agent ^* ♦*♦**♦ or a person acting on behalf of an 

insurer who for the purposes of insurance business employs ■** insurance agents. 

(2) No insurance agent 3 * * * ♦ ♦ shall be paid or contract to be 
paid by way of commission or as remuneration in any form an amount ^ceed- 
ine in the case of life insurance business, forty per cent, of the first years pre¬ 
mium payable on any policy or policies effected through him and five per cent, 
of a renewal premium, or, in the case of business of any other class, fifteen per 


cent, of the premium: . i 

Provided that insurers, in respect of life insurance business on‘y. 
pay during the first ten years of their business, to their insurance agents fitty- 
five’per cent, of the first year’s premium payable on any policy or policies effected 

through them and six per cent, of the renewal premiums. 

(3') Nothing in this section shall prevent the payment under any contract 
existing prior to the 27th day of January, 1937, of gratuities or renewal cm- 
mission to 'fany person, whether an insurance agent within the meamn^ of this 
Act or not,] or to his representatives after his decease in respect of insurance 

business effected through him before the said date. . ti 

41. (1) No person shall allow or offer to allow, either directly or indirectly, 

as an inducement to any person to ®[take out 
Prohibition of rebates. qj. continue] an insurance in respect of any kind 

of risk relating to lives or property in India, any rebate of the whole or part of 
r»^;ccmn mvable or any rebate of the premium shown on the policy, nor 

shaU any person^aking out or renewing ’[or continuing] a pol'^y J 

bate, exLpt such rebate as may be allowed in accordance with the published pros¬ 
pectuses or tables of the insurer. ... 

8[Provided that the acceptance by an insurance agent of commission in con- 

itti a nolicv of life insurance taken out by himself on his own life shall 
nection w P y j^^rice of a rebate of premium within the meaning of 

T'’ if at the time of such acceptance the insurance agent satisfies 

£%tX condi;lon7 establishing that he^is a fide insurance agent em¬ 
ployed by the insurer.]_ 


LHC REH 

. SubsCtnlrf lot to «o,ds "M'*'' jj’ 


^ Substituted for the word3 insurance 
agent" by S. 16, Act XI of 1939. 

These words were substituted 
words "effect or renew” by S. 27, Act XIU 
of 1941. 

^ These words were inserted^ ibid, 

8 This proviso was added, ibid. 
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(2) Any person making default in complying with the provisions of this 
section shall be punishable with fine which may extend to one hundred rupees, 
unless the default is made by a person ^[taking out or renewing or continuing] 
a policy, in which case he shall be punishable with fine which may extend to fifty 
rupees only. 

42. (1) The Superintendent of Insurance or an officer authorised by him 

in this behalf shall, in the prescribed manner and on 
Licensing of insurance payment of the prescribed fee which shall not be more 

than ^[three rupees], issue to any individual ^[mak¬ 
ing an application in the prescribed manner] and not suffering from any of the 
disqualifications hereinafter mentioned a licence to act as an insurance agent for 
the purpose of soliciting or procuring insurance business. 

(2) A licence issued under this section shall entitle the holder to act as 
an insurance agent for any registered insurer. 

(3) A licence issued under this section ^[shall remain in force for a 
period of twelve months only from the date of issue], but shall, if the applicant 
does not suffer from any of the disqualifications hereinafter mentioned, be re¬ 
newed from year to year on payment of ®[the prescribed fee which shall not be 
more than three rupees, and an additional fee of a prescribed amount not exceed¬ 
ing one rupee by way of penalty if the application for renewal of the licence does 
not reach the issuing authority before the date on which the licence ceases to 
remain in force.] 

®[Provided that when any licence is issued or renewed within the year 
beginning on the day on which the Insurance (Amendment) Act, 1940, came 
into operation, the Superintendent of Insurance may specify the date, not being 
earlier than one year nor later than two years from the date of issue or rene¬ 
wal, on which the licence shall cease to be in force. 

, Provided further that the Central Government may, by notification in the 
official Gazette, make provision in respect of licences in force at the commence¬ 
ment of the Insurance (Amendment) Act, 1940, extending the period for which 
they are to remain in force by a term of from one to eleven months.] 

(4) The disqualifications above referred to shall be the following:_ 

(o) that the person is a minor; 

(b) that He is found to be of unsound mind by a Court of competent juris¬ 
diction ; 

(c) that he has been found guilty of criminal misappropriation or crimi¬ 
nal breach of trust or cheating ^[or forgery or an abetment of or attempt to com¬ 
mit any such offence] by a Court of competent jurisdiction; 

8 [Provided that, where at least five years have elapsed since the comple¬ 
tion of the sentence imposed on any person in respect of any such offence, the 
Superintendent of Insurance shall ordinarily declare in respect of such person 
that his conviction shall cease to operate as a disqualification under this clause;] 

{d) that in the course of any judicial proceeding relating to any policy 
of insurance or the winding up of an insurance company or in the course of an 
investigation of the affairs of an insurer it has been found that he has been guilty 


LEG. REF. 

^Substituted for the words “effecting or 
renewing” by S. 27, Act XIII of 1941, 

2 Substituted for the words “one rupee“ 
byS. 28,fW. 

8 Substituted for the words “making an 
application under this section”, ibid, 
♦Substituted for the words, figures and 


letters “shall expire on the 31st day of 
March in each year” by S. 9, Act XX of 
1940. 

8 Substituted for the words "a fee of 
rupee” by S. 28, Act XIII of 1941 
“Inserted by S. 9 Act XX of i940 
Tjtaserted by S. 28, Act XIII of 194 i 
“This proviso was added, ibid. 
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of or has knowingly participated in or connived at any fraud, dishonesty or mis¬ 
representation '[against an insurer or an insured.] 

(5) If it be found that an insurance agent suffers from any of the fore¬ 
going disqualifications, without prejudice to -any other penalty to which he may 
be liable, the Superintendent of insurance shall, and if the agent has knowingly 
contravened any provision of this Act may, cancel the licence issued to the agent 

under this section. 

^[(6) The authority which issued any licence under this section may issue 
a duplicate licence to replace a licence lost, destroyed or mutilated on payment of 
the prescribed fee which shall not be more than one rupee.] 

43. (1) Every insurer and every person who acting on behalf of an insurer 

employs insurance agents shall maintain a register 
Register of insurance showing the name and address of every insurance 

agent appointed by him and the date on which his 
appointment began and the date, if any, on which his appointment ceased. 

(2) Any individual not holding a licence issued under section 42 who acts 
as an insurance agent shall be punishable with fine which may extend to fifty 
rupees, and any insurer who, or any person acting on behalf of an insurer who, 
appoints as an insurance agent any individual not so licensed, or transacts any 
insurance business in India through any such individual, shall be punishable with 

fine which may extend to one hundred rupees. 

(3) The provisions of sub-section (2) shall not take effect until the expiry 

of six months from the commencement of this Act. 


44. Notwithstanding anything to the contrary in a contract between any 

person and an insurance agent * * forfeiting or 
Prohibition of cessation stopping payment of renewal commission to such in- 
of payments of commission. gm-ance agent, no such person shall in respect of life 

insurance business done in India refuse payment to an insurance agent, of com¬ 
mission on renewal premiums due to him under the agreement by reason only of 

the termination of his agreement except for fraud: 

Provided that such agent has served such person continually and exclusively 
for at least ten years, and provided further that, after his ceasing to act as agent, 
he does not directly or indirectly solicit or procure insurance business for any 


Policy not to be called 
in question on ground of 
misstatement after two 
years 


other person. 

Special Provisions of Law. 

45. No policy of life insurance effected before the commencement of this 

Act shall after the expiry of two years from the date 
of commencement of this Act and no policy of life 
insurance effected after the coming into force of 
this Act shall, after the expiry of two years from the 
years. date on which it was effected, be called in question 

bv an insurer on the ground that a statement made in the proposal for insurance 
or in any report of a medical officer, or referee, or friend of the insured, or m 
any other document leading to the issue of the policy, was inaccurate or false, 
unless the insurer shows that such statement =[was on a material matter or sup- 

facts which it was material to disclose and that it was fraudulently madej 
hv the Dolicv-holder and that the policy-holder knew at Uie time of making it that 
the stateS was false “[or that it suppressed facts which it was material to 

disclose.] __ _ _____ 

Ll'G. REF. ,, . ^ 

1 Substituted for 

insurer or an assured , by S. 28, Act \I 

"^Added by S. 28, Act XIII of 1941 
3 The word “licensed was omitted by b. 

29. ibi 4 . 


■* The words “licensed under S. 42*' were 
omitted by S. 30, ibid. 

^ Substituted for the words “was on a 
material matter and fraudulently made” by 

S. 31, Act XIII of 1941. 

These words were added, iWdt 
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^[Provided that nothing in this section shall prevent the insurer from 
calling for proof of age at any time if he is entitled to do so, and no policy shall 
be deemed to be called in question merely because the terms of the policy are 
adjusted on subsequent proof that the age of the life insured was incorrectly 
stated in the proposal] 

46. The holder of a policy of insurance issued by an insurer in respect of 

f n insurance business transacted in British India after the 
Indian law\o poties isL'el shall have the right, not- 

in British India. withstanding anything to the contrary contained in the 

. agreement relating thereto, to receive 

payment m British India of any sum secured thereby and to sue for any relief 

m respect of the policy in anv Court of competent jurisdiction in British India; 

and if the suit is brought in British India any question of law arising in connec- 

tion with any such policy shall be determined according to the law" in force in 
British India. 


47. (1) Where in respect of any policy of life insurance maturing for 

T,, , , . * payment an insurer is of opinion that bv reason of 

Court.'"^"* conflicting claims to or insufficiency of proof of 

title to the amount secured thereby or for any other 
adequate reason it is impossible otherwise for the insurer to obtain a satisfactory 
discharge for the payment of such amount, ^'[the insurer may] before the expiry 
of nine months from the date of the maturing of the policy ®jor, where the cir¬ 
cumstances are such that the insurer cannot be immediately aware of such matur¬ 
ing, from the date on which notice of such maturing is given to the insurer,] 
apply to pay the amount into the Court within the jurisdiction of which is 
situated the place at which such amount is payable under the terms of the policy 
or otherwise. 


(2) A receipt granted by the Court for any such payment shall be a 
Satisfactory discharge to the insurer for the payment of such amount. 

(3) An application for permission to make a pavment into Court under 

this section shall be made by a petition verified by an affidavit signed by a prin¬ 
cipal officer of the insurer setting forth the following particulars, namely:_ 

(c) the name of the insured person and his address; 

(b) if the insured person is deceased, the date and place of his death; 

(c) the nature of the policy and the amount secured by it; 

(d) the name and address of each claimant so far as is known to the in¬ 
surer with details of every notice of claim received; 

(e) the reasons why in the opinion of the insurer a satisfactory discharge 
cannot be obtained for the payment of the amount - and 

(f) the address at which the insurer may be served with notice of any 
proceeding relating to disposal of the amount paid into Court. 

(4) An application under this section shall not be entertained by the Court 
If the application is made before the expiry of six months ^[from the maturing 

of the policy by survival, or from the date of receipt of notice by the insurer of 
the death of the insured, as the case may be]. 

(5) If it appears to the Court that a satisfactory discharge for the pay- 
nient of the amount cannot otherwise be obtained by the insurer it shall allow the 
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amount to be paid into Court and shall invest the amount in Government securi¬ 
ties pending its disposal. 

(6) The insurer shall transmit to the Court every notice of claim received 
after the making of the application under sub-section (3), and any payment re¬ 
quired by the Court as costs of the proceedings or otherwise in connection with 
the disposal of the amount paid into Court shall as to the costs of the application 
under sub-section (3) be borne by the insurer and as to any other costs be in the 

discretion of the Court. 

(7) The Court shall cause notice to be given to every ascertained claimant 
of the fact that the amount has been paid into Court, and shall cause notice at 
the cost of any claimant applying to withdraw the amount to be g^ven to every 

other ascertained claimant. 

(8) The Court shall decide all questions relating to the disposal of claims 
to the amount paid into Court. 

48 (1) Where the insurer is a company incorporated under the Indian 

Companies Act. 1913. ^or under the Indian Compa- 
Directors of insurers be- ^ct. 1882. or under the Indian Companies Act, 
ing companies. or'Under any Act repealed thereby,] and carries 

on the business of life insurance, not less* than one-fourth of the whole number 
of the directors of the company shall notwithstanding anything to the contrary _ 
in the Articles of Association of the company be elected in the prescribed man¬ 
ner by the holders of policies of life insurance issued by the company], 

®f(2) Only and all persons holding othe^^vise than as assignees ^wlicies 
of life insurance issued by the company of such minimum amount and having 
been in force for such minimum period as may be prescribed shall be eligible for 
election as directors under sub-scction (1), and only and all persons holding 
policies of life insurance issued bv the company and having been in force at the 
time of the election for not less than six months shall be eligible to vote at such 

elections: 

Provided that the assignment of a policy to the person who took out the 
policy shall not disqualify that person for being eligible for election as a director 

under sub-section (1). 

(3) The Central Government may, for such period, or to such extent 
and subject to such conditions as may be specified by it in this behalf, exempt 
from the operation of this section— 

(а) any Mutual Insurance Company as defined in clause (a) of sub- 
section (1) of section 95, in respect of which the Superintendent of 
certifies that in his opinion owing: to the conditions governing membership ot the 
company or to the nature o'f the insurance contracts undertaken by it tne appli¬ 
cation of the provisions of this sub-section to the company is impracticable, or 

(б) any company in respect of which the Superintendent of Insurance 
certifies that in his opinion the company, having taken all reasonable steps to 
achieve compliance with the provisions of this section, has been unable to obtain 
the required number of directors with the required qualifications.] 

■*[*[(4)1 This section shall not take effect, in respect of any company in 
existence at the commencement of this Act, until the expiry of one year therefrom, 
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and in respect of any company incorporated after the commencement of this Act, 
Until the expiry of two years from the date of registration to carry on life 
insurance business.] 

^[49. No insurer, being an insurer specified in sub-clause {a) (ti) or 

sub-clause (b) of clause (9) of section 2, who carries 
Restriction on dividends on the business of life insurance or any other class 
an onuses. sub-class of insurance business to which 

section 13 applies shall for the purpose of declaring or paying any dividend to 
share-holders or any bonus to policy-holders or of making any payment in service 
of any debentures, utilize directly or indirectly any portion of the life insurance 
fund or of the fund of such other class or sub-class of insurance business, as the 
case may be, except a surplus shown in the'valuation balance-sheet in Form I as 
set forth in the Fourth Schedule submitted to the Superintendent of Insurance as 
part of the abstract referred to in section IS as a result of an actuarial valuation 
of the assets and liabilities of the insurer; nor shall he increase such surplus by 
contributions out of any reserve fund or otherwise unless such contributions have 
been brought in as revenue through the revenue account applicable to that class or 
sub-class of insurance business on or before the date of the valuation aforesaid, 
except when the reserve fund is made up solely of transfers from similar surpluses 
disclosed by valuations in respect of which returns have been submitted to the 
Superintendent of Insurance under section IS of this Act or to the Central Govern¬ 
ment under section 11 of the Indian Life Assurance Companies Act, 1912: - 
Provided that payments made out of any such surplus in service of any 
debentures shall not exceed fifty per cent, of such surplus including any payment 
by way of interest on the debentures, and interest paid on the debentures shall 
not exceed ten per cent, of any such surplus except when the interest paid on 
the debentures is offset against the interest credited to the fund or funds con¬ 
cerned in deciding the interest basis adopted in the valuation disclosing the 

aforesaid surplus.] 

50. An insurer shall, ^[before the expiry of three months from the date 

on which the premiums in respect of a policy of life 
Notice of options avail- insurance were payable but not paid], give notice to 
able to the assure on e policy-holder informing him of the options avail- 

lapsmg of a pohcy. 

policy.] 

51. Every insurer shall, on application by a policy-holder and on payment 

of a fee not exceeding one rupee, supply to the policy- 
Supply of copies of pro- j^older certified copies of the questions put to him and 
posals and medial reports. contamed in his proposal for 

insurance and in the medical report supplied in connection therewith. 

^ ■ 52. *[(!)] No insurer shall after the commencement of this Act begin; of 

after three years from that date continue to carry on. 
Prohibition of business business upon the dividing principle, that is to 

on dividing principle. ^ 

policy is not fixed but depends either wholly or partly on the results of a distri¬ 
bution of certain sums amongst policies becoming claims within certain time-limits, 
or on the principle that the premiums payable by a policy-holder depend wholly or 
partly on the number of policies becoming claims within certain -time-limits: 

Provided that nothing in this section shall be deemed to prevent an insurer, 
from allocating bonuses to holders of policies of life insurance as a result of a 
periodical actuarial valuation either as reversionary additions to the sums insured 

or as immediate cash bonu ses.or otherwise: 

^ __ __ ^^ , # 
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Provided further that an insurer who continues to carry on insurance 
business on the dividing principle after the commencement of this Act shall 
withhold from distribution a sum of not less than forty per cent, of the premiums 
received during each year after the commencement of this Act in which 
such business is continued so as to make up the amount required for investment 
under section 27. 

^[(2) On the expiry of the period of three years referred to in sub¬ 
section n), or on the insurer’s ceasing before such expiry but at any time after 
the commencement of the Insurance (Amendment) Act. 1941, to carry on business 
on the dividing principle, the insurer shall forthwith cause an investigation to 
be made bv an actuary, who shall determine the amount accumulated out of the 
contributions received from the holders of all policies to which the dividing 
principle applies and the extent of the claims of those policy-holders against the 
realisable assets of the insurer, and shall, before the expiration of six months 
from the date on which he is entrusted with the investigation, make recommen¬ 
dations regarding the distribution, whether by cash payments or by the 
allocation of paid up policies or bv a combination of both methods, of such assets 
as he finds to appertain to such policy-holders: and the insurer shall, before the 
expiry of six months from the date on which the actuary makes his recommenda¬ 
tions. distribute such assets in accordance with those recommendations. 

(3) Where at anv time prior to the commencement of the Insurance 
. (Amendment) Act. 1941. an insurer has ceased to carry on business on the 
dividing principle, the insurer shall, before the expiration of two months from 
the commencement of that Act. report to the Superintendent of Insurance the 
measures taken or proposed bv him for the distribution among holders of policies 
to which the dividing principle applies of the assets due to them; and the Superin¬ 
tendent of Insurance may either sanction such measures or refuse his sanction, 
and. if he refuses his sanction or if the insurer does not report to him as required 
bv this siih-section, the provisions of sub-section (2) shall apply to the insurer 

forthwith.] 

Winding up. 

53. (1) The Court mav order the wundlng up in accordance with the Indian 

Companies Act. 1913. of anv insurance company and 
Winding up by the Court. pn,visions of that Act shall, subject to the provi¬ 

sions of this ^fActl apply accordingly. 

(2) In addition to the grounds on which such an order may be based, the 
Court mav order the winding up of an insurance company— 

(a) if with the sanction of the Court previously obtained a petition in this 
behalf is presented hv shareholders not less in number than one-tenth of the whole 
body of shareholders and holding not less than one-tenth of the whole share 
capital or by not less than fifty policy-holders holding, policies of life insurance 
that have been in force for not less than three years and are of the total valite 
of not less than fifty thousand rupees; or 

(b) if the Superintendent of Insurance, who is hereby authorised to do 
so, applies in this behalf to the Court on anv of the following grounds, namely:— 

(i) that the company has failed to deposit or to keep deposited with the 
J^eserve Bank of India the amount required bv section 7 *for section 98], 
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(ii) that the company having failed to comply with any requirement of 
this Act has continued such failure '[or having contravened any provision of this 
Act has continued such contravention] for a period of three months after notice 
of such failure 'for contravention] has been conveyed to the company by the 
Superintendent of Insurance, 

[(iii) that it appears from the returns furnished under the provisions of this 
Act or from the results of any investigation made thereunder that the company 
is insolvent, or 

(iv) that the continuance of the company is prejudicial to the interests 
of the policy-holders. 

54. Notwithstanding anything contained in the Indian Companies Act, 1913, 

Voluntary winding up. insurance company shall not be wound up volun- 

tardy except for the purpose of effecting an amalga¬ 
mation or a re-construction of the company, or on the ground that by reason of 
its liabilities it cannot continue its business. . . 

55. (1) In the winding up of an insurance company or in the insolvency 

r V UT*- other insurer the value of the assets and the 

Valuation of liabilities. r i-ri.* r i.i. • i n i_ . • i . ^ 

habdities of the insurer shall be ascertained in such 

manner and upon such basis as the liquidator or receiver in insolvencv thinks fit, 

subject, so far as applicable, to the rule contained in the Sixth Schedule and to 

any directions which may be given by the Court. 

(2) For the purposes of any reduction by the Court of the amount of the 
contracts of anv insurance company the value of the assets and liabilities of the 
company and all claims in respect of policies issued by it shall be ascertained in- 

such manner and upon such basis as the Court thinks proper having regard to 

the rule aforesaid. .... 

n) The rule in the Sixth Schedule shall be of the same force and may be 
repealed, altered or amended as if it were a rule made in pursuance of section 246 
of the Indian Companies Act, 1913, and rules, may be made under that section 
for the purpose of carrying into effect the provisions of this Act with respect to 
the winding up of insurance companies. 

56. (1) In the winding up of an insurance company and in the insolvency 

of any other insurer the value of the assets and the 
liabilities of the insurer in respect of life insurance 
business shall be ascertained separately from the value 
of any other assets or any other liabilities of the insurer 
and no such assets shall be applied to the discharge of 

any liabilities other than those in respect of life insurance business except in so 
far as those assets exceed the liabilities in respect of life insurance business; 

(2) In the winding up of an insurance company carrying on the business 
of life insurance or in the insolvency of anv other, insurer carrying, on sucH 
business where any proportion of the .profits of the insurer was before the com¬ 
mencement of the winding up or insolvency allocated, to policy-holders, if, when 
the assets and liabilities of the insurer have been ascertained, there is found to 
be a surplus of assets over liabilities (hereinafter referred to as a prime facte 
surplus) there shall be added to the liabilities of the insurer in respect of the life 
insurance business an amount equal to such proportion of the prime: facie 
surplus as is eauivalent to such proportion of the profits allocated to shareholders 
and policy-holders as was allocated to policy-holders during the ten years 
immediately proceding the commencement of the winding up and the assets of 
the insurer shall be deemed to exceed his liabilities only in so far as those assets' 
exceed those liabilities after such addition: 


Annlication of surplus 
ass»»ts of life insurance 
fund in liquidation or insol¬ 
vency. 
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Provided that— 

(a) if in any case there has been no such allocation or if it appears to the 
Court that by reason of special circumstances it would be inequitable that the 
amount to be added to the liabilities of the insurer in respect of the life insurance 
business should be an amount equal to such proportion as aforesaid, the amount 
to be so added shall be such amount as the Court may direct; and 

(b) for the purpose of the application of this sub-section to any case where 
before the commencement of the winding up or insolvency a proportion of such 
profits as aforesaid of a branch only of the life insurance business in question has 
been allocated to policy-holders, the value of the assets and liabilities of the 
insurer in respect of that branch shall be separately ascertained in like manner 
as the value of his assets and liabilities in respQCt of the life insurance business 
was ascertained, and the surplus so found, if any, of assets over liabilities shall, 
for the purpose of determining the amount to be added to the liabilities of the 
insurer in respect of the life insurance business be deemed to be the prium 
facie surplus. 

57. (1) Where the insurance business or any part of the insurance business 

of an insurance company has been transferred to 
Winding up of secondary another insurance company under an arrangement in 
companies. pursuance of which the first mentioned company (in 

this section referred to as the secondary company) or the creditors thereof has or 
have claims against the company to which such transfer was made (in this section 
referred to as the principal company) then, if the principal company is being 
wound up by or under the supervision of the Court, the Court shall (subject as 
hereinafter mentioned) order the secondary' company to be wound up in conjunc¬ 
tion with the principal company and may by the same or any subsequent order 
appoint the same person to be liquidator for the two companies and make provision 
for such other matters as.nxav seem to the Court necessary with a view to the 
companies being wound up as if they were one company. 

(2) The commencement of the winding up of the principal company shall, 
save as otherwise ordered by the Court, be the commencement of the winding up 
of the secondary company. 

(v3) In adjusting the rights and liabilities of the members of the several 
companies among themselves the Court shall have regard to the constitution pf 
the companies and to the arrangements entered into between the companies in the 
same manner as the Court has regard to the rights and liabilities of different 
classes of contributories in the case of the winding up of a single company or as 
near thereto as circumstances admit. 


(4) Where any company alleged to be secondary is not in process of 
being wound up at the same time as the principal company to which it is alleged 
to be secondar^^ the Court shall not direct the secondary company to be 
unless, after hearing all objections; (if any) that may be urged by or on behalf' 
of the-company against its being wound up, the Court is of opinion that the 
company is secondary to the principal company and that the winding up of the 
company in conjunction with the principal company is just and equitable. 

■(5) An application may be made in relation to the winding iip 
secondary company in conjunction with the principal company by any creditor of, 
or person interested in. the principal or secondary company. ^ ^ 

(6) Where a company stands in the relation of a principal company to 
one insurance company and in the relation of a secondary company to some other 
insurance company or where there are several insurance companies standing m 
the relation of secondary companies to one principal company, the Court may 
deal with any number of such companies together or in separate groups as it 
thinks most expedient upon the principles laid down in this section. 
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58. (1) If at any time it appears expedient that the affairs of an insurance 

company in respect of any class of business comprised 
. m • wind- undertaking of the company should be wound 

^panieT ^ com- other class of business,comprised in 

the undertaking should continue to be carried on by 
the company or be transferred to another insurer, a scheme for such purposes 
tnay be prepared and submitted for confirmation of the Court in accordance with 
the provisibns of this Act. 

(2) Any scheme prepared under this section shall provide for the 
allocation and distribution of the assets and liabilities of the. company between 
any classes of business affected (including the allocation of any surplus assets 
which may arise on the proposed winding up), for any future rights of every 
class of policy-holders in respect of their policies and for the manner of winding 
up any of the affairs of the company which are proposed to be wound up and may 
contain provisions for altering the memorandum of the company with respect to 
its objects and such further provisions as may be expedient for giviing\ 'e’ffec'f 
to the scheme. 

I 

(3) The provisions of this Act relating to the valuation of liabilities of 
insurers in liquidation and insolvency and to the application of surplus assets 
of the life insurance fund in liquidation or insolvency shall apply to the winding 
up of any part of the affairs of a company in accordance with the scheme under 
this section in like manner as they apply in the wiading up of an insurance 
company, and any scheme under this section may apply with the necessary 
modifications any of the provisions of the Indian Companies Act, 1913-, relating 
to the winding up of companies. 

(4) An order of the Court confirming a scheme under this section whereby 

the memorandum of a company ^is altered v;ith respect to.its object shall as respects 
the alteration have effect as if it were an order confirmed under section 12 of the 
Indian Companies Act, -1913, and the provisions of sections 15 and 16 of that 
Act shall apply accordingly. - ^ 

59. In the winding up of an insurance company and in the insolvency of 

r j • other insurer the liquidator or assignee as the 

Return of deposits. apply to the Court for an order for 

the return of the ^[deposit made by the company or the insurer, as the case may 
be, under^section 7 or section 98] and the Cburt shall on such application order a 
return of the deposit^subject to such terms and conditions' as it shall direct. 

60. In the winding up of an insurance company for the purposes of a cash 

distribution of the assets and in the insolvency of any 
other insurer the liquidator or assignee as "the case 

may be in the case of all persons appearing by the books of the company or other 
insurer to be entitled to or interested in the policies granted by the cornpany or 
other insurer shall ascertain the value of the liability of the company or "Other 
insurer to each such person and shall give notice of such value to those persons 
in such manner as the Court may direct and any person to whom notice is so grverl 
shall be bound by the value so ascertained unless he gives notice of his iiiterition 
to dispute such value in such manner and within such time as may be specifie'd 

by a rule or order of the Court. . - 

61. (1) Whei;e an insurance. company is in liquidation or any other ipsuref 

is insolvent the Court may make an order reducing 

Power of Court to re- ^he amount of the insurance contracts of the^companv 
(fuce contracts o insurance. other insurer upon such terms and subject to such. 

conditions as the Court thinks-just.. . . ; - 
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Power of Central Gov¬ 
ernment to impose recipro¬ 
cal disabilities on non- 
Indian companies. 


(2) Where a company carrying on the business of life insurance has been 
proved to be insolvent, the Court may if it thinks fit in place of making a winding 
up order reduce the amount of the insurance contracts of the company upon such 
terms and subject to such conditions as the Court thinks fit. 

(3) Application for an order under this section may be made either by 
the liquidator or bv or on behalf of the company or by a policy-holder, or by the 
Superintendent of Insurance and the Superintendent of Insurance and any person 
whom the Court thinks likely to be aflfected shall be entitled to be heard on any 
such application. 

Special provisions relating to External Companies. 

62. Where, by the law or practice of any country outside India in which an 

insurer carrying on insurance business in British India 
is constituted, incorporated or domiciled, insurance 
companies incorporated in British India are required as 
a condition of carrying on insurance business in that 
count rv to comply with any special requirements 

whether as to the keeping of deposits of assets in that country or otherwise which 
is not imposed upon insurers of that country under this Act. the Central Govern¬ 
ment shall, if satisfied of the existence of such special requirement, bv notification 
in the Official Gazette, direct that the same requirement, or requirements as 
similar thereto as may be. shall be imposed upon insurers of that country as a 
condition of carrying on the business of insurance in British India. 

63. Every insurer, having his principal place of business or domicile outside 

. British India, who establishes a place of business within 

ins,.?err!sfablTshed omLie ^ representative in British 

British India. India with the object of obtaining insurance business. 

shall within three months from the establishment of 
such place of business or the appointment of such ’[representative], file with the 
Superintendent of Insurance— 

(fl) a certified copv of the charter, statutes, deed of settlement or memo¬ 
randum and articles or other instrument constituting or defining the constitution 
of the insurer, and, if the instrument is not written in the English language, a 
certified translation thereoi, 

(b) a list of the directors, if the insurer is a company, 

(c) the name and address of some one or more persons resident in British 
India authorised to accept on behalf of the insurer service of process and 
any notice required to be served on the insurer, together with a copy of the power 
certified translation thereof. 

(d) the full address of the principal office of the insurer in British India; 

(e) a statement of the classes of insurance business to be carried on by 
the insurer, and 

(f) ^ statement verified bv an affidavit setting forth the special require¬ 
ments, if any, of the nature specified in section 62 imposed in the country of origin 
of the insurer on Indian nationals: 

and, in the event of anv alteration being made in the address of the principal 
office or in the classes of business to be carried on. or in any instrument here 
referred to, or in the name of any of the persons here referred to, or in the matters 
specified in clause (/) above, the company shall forthwith furnish to the 
Superintendent of Insurance particulars of such alteration. 

64. Every insurer having his principal place of business or domicile outside 

British India shall keep at his principal office in 
.Books to be kept by in- British India such books of account, registers and 

documents as will enable the accounts, statements 
and abstracts which he is required under this Act to 


surers ostablislicd outside 
British India. 
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PART III. 

Provident Societies. 

^[65. (1) In this Part “provident society” means, a person who, or a body 

which, not being an insurer registered for the time 
Definition of provident persons (whether corporate or unincorpo¬ 

rate) under Part II of this Act, carries on the business 
of insuring the payment, on the happening of any of the contingencies mentioned 
in sub-section (2), of— 

(a) an annuity of or equivalent to fifty rupees or less, payable for an 
uncertain period; or 

{h) a gross sum of five hundred rupees or less, whether paid or payable 
in a lump sum or in two or more instalments over a certain period, 

exclusively in both cases (a) and {h) of any profit or bonus not being a 
guaranteed profit or bonus. 

Explanation .—For the purposes of this sub-section, a period is “certain” 
if its duration is ascertainable in advance and “uncertain” if its duration is not 
so ascertainable. 

(2) The contingencies referred to in sub-section (1) are the following, 
namely:— 

(a) the birth, marriage or death of any person or the survival^by a person 
of a stated or implied age or contingency; 

(fc) failure of issue; 

(c) the occurrence of a social, religious or other ceremonial occasion; 

(rf) loss of or retirement from employment; 

{e) disablement in consequence of sickness or accident; 

(/) the necessity of providing for the education of a dependent; 

{g) any other contingency which may be prescribed or which may be 
authorised by the Provincial Government with the approval of the Central 

Government. 

(3) For the purposes of sub-section (1) and (2)— 

(a) contracts entered into before the commencement of this Act shall not 
be taken into account; 

(b) two or more policies issued to one person shall, for the purposes of 
determining whether the limits fixed by sub-section (1) have or have not been 
exceeded, be deemed to be one policy if the contingencies on the happening of. 
which the sums are payable under the policies (whether the contingencies be the 
same or different) relate to one person only, whether he be the policy-holder or 

some other person. 

(4) Every person or body of persons for the time being registered as a 
provident 'society under the Provident Insurance Societies Act, 1912, and every 
person or body of persons for the time being registered as a provident society, 
under this Act shall be deemed to be a provident society for all the purposes of 

this Act. 

(5) If any question arises whether any person or body of persons is or 
is not a provident society within the meaning of this section, the Superintendent 
of Insurance shall decide the question and his decision shall be final.] 
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T66. No provident society shall undertake any form of insurance not 

falling within the limits fixed by sub-section (1) of 
Restrictions on provident section 65, nor shall any provident society be eligible 
societies. registered under section 3.] 


67. No provident society established after the commencement of this Act 

shall adopt as its name, and no provident society 
established before the commencement of this Act shall 
continue after the expiry of six months from the commencement thereof to use 
as its name, any combination of words which fails to include the word “provident” 
or which includes the word “life”. 


68. No provident society shall receive any premium or contribution for 

insuring money to be paid to any person other than 
the person paying such premium or contribution or 
the wife, husband, child, grand-child, parent, brother or sister, nephew or niece 
of such a person. 


Insurable interest. 


69. (1) No provident society shall carry on any business upon the dividing 

. . * principle, that is to say, on the principle that the 

Dividing business. benefit secured by a policy is not fixed but depends 

either wholly or partly on ^[the results of a distribution of certain sums amongst 
policies becoming claims within certain time-limits, or on the principle that the 
premiums payable by a policy-holder depend wholly or partly on the number of 
policies becoming claims within certain time-limits]. 

(2) The Superintendent of Insurance shall, as soon as possible, take'steps 
to have any provident society which carries on business on the dividing principle 

wound up: ’ 

Provided that, where any such provident society in existence at the com¬ 
mencement of this Act applies within three months of such commencement to the 
Superintendent of Insurance for permission to continue carrying on its business 
with a view meanwhile to reorganise its business in accordance with the provi¬ 
sions of this Act, the Superintendent of Insurance may at his discretion, with due 
regard to the past history of the society, permit the society to continue business 
for a period not exceeding two years from the date of receipt of such permission, 
so however that no new business on the dividing principle is undertaken by 

the society. 

3[{3) Where after the commencement of the Insurance (Amendment) Act, 
1941, a provident society is to be wound up in pursuance of this section, or where, 
whether before or after the commencement of that Act, a provident society ceas^ 
to carry on business on the dividing principle, the provisions of sub-section (2) 
and sub-section (3) of section 52 shall, so far as may be, apply in like manner 
as they apply to an insurer ceasing to carry on business on the dividing pnnciple.J 

70 (1) No provident society except a provident society registered under 

the provisions of the Provident Insurance Societies 
Registration. 1912, shall receive any premium or contribution 

until it has obtained from the Superintendent of Insurance a certificate of 


registration. 

(2) Every application for registration shall be accompanied by— 

(a) a certified copy of the rules of the society, and when the society is a 
company incorporated under the Indian Companies Act, 1913, ^[or under the 


LEG. REF. lof payment within certain time-limits, of 
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Indian Companies Act, 1882, or under the Indian Companies Act, 1866, or under 
any Act repealed thereby,] a certified copy of the Memorandum and Articles of 
Association or where the society is not such a company a certified copy of the 
deed of constitution of the society; 

(b) the names and addresses of the proprietors or directors, and the 
managers of the society ^[the full address of the registered office of the society, 
the full address of the principal office of the society in British India, the 
name of the manager at such office, and the name and address of some one or 
more persons resident in British India authorised to accept any notice required 
to be served on the society]; 

(c) a certificate from the Reserve Bank of India that the initial deposit 

referred to in section 73 has been made; ^,[* *]; 

(d) z declaration verified by an affidavit that the minimum working 
capital required by section 72, is available; ^[and 

(e) the prescribed fee for registration being not more than two hundred 
rupees.] 

(3) The Superintendent of Insurance may refuse to issue a certificate of 
registration until he is satisfied that the rules of the society comply with the 
provisions of this Act and that the minimum working capital required by section 72 
is available, but if he is so satisfied he shall register the society and its rules. 

(4) The Superintendent of Insurance may, after giving previous notice 
in writing in such manner as he thinks fit specifying the grounds for the proposed 
cancellation, and allowing the society concerned an opportunity of being heard, 
apply to the Court and obtain sanction for cancellation of the registration made 
under this section or made under the provisions of the Provident Insurance 
Societies Act, 1912,— 

(o) if he is satisfied as the result of an inquiry made under section 87— 

* 

(i) that the society is insolvent or is likely to become so, or 

(ii) that the business of the society is conducted fraudulently or not in 
accordance with the rules thereof, or that it is in the interests of the policy-holders 
that the society should cease to carry on business, 

(b) if the initial deposit or any of the further deposits required by 
section 73 has not been made; or 

(c) if the society, haying failed to comply with any requirement ^ or 
having contravened any provision] of this Act, has continued such failure ■* or 
contravention], for a period of one month after notice of such failure ^ or 
contravention] has been conveyed to the society by the Superintendent of 
Insurance: 

Provided that the Superintendent of Insurance may, if he thinks fit, instead 
of applying for cancellation of the registration under sub-clause (i) of clause (a) 
of this sub-section make a recommendation to the Court that the contracts of the 
society should be reduced in such manner and subject to such conditions as he 
may indicate. 

®[Provided further that the Superintendent of Insurance may, without 
previous notice and without application to the .Court for sanction,— 

(a) cancel the registration of a provident society, which has failed to have 
its registration renewed; or 

(b) cancel, on such terms and conditions as he thinks fit, the registration 
of any provident society which applies to him for such cancellation if he is satisfied 

leg. ref. added, ibid. 
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that the society has ceased to carry on insurance business and that all it liabilities 
in respect of insurance policies are either satisfied or otherwise provided for.] , 

'[(5) When a registration is cancelled the provident society shall not, 
after the cancellation has taken effect, enter into any new contracts of insurance, 
but all rights and liabilities in respect of contracts of insurance entered into by 
it before such cancellation takes effect shall, subject to the provisions of section 88, 
continue as if the cancellation had not taken place. 

(6) Where a registration is cancelled under clause (b) of sub-section (4), 
or because the society has failed to have its registration renewed, the Superinten¬ 
dent of Insurance may at his discretion revive the registration if the provident 
society, within six months from the date on which the cancellation took effect, 
makes the deposits required by section 73 or has had an application under 
sub-section (3) of section 70-A accepted, as the case may be, and complies with 
any directions which may be given to it by the Superintendent of Insurance.) 

^[70-A. (1) Every provident society registered under this Act, or under 

^ , r ■ the Provident Insurance Societies Act, 1912, shall 

enewa o regtstra ion. registration renewed annually for each period 

of twelve months after that ending on the 30th day of Jxme, 1942. 

(2) An application for the renewal of a registration shall be made by the 
society to the Superintendent of Insurance before the 30th day of June preceding 
the period for which renewal is sought, and shall be accompanied as provided in 
sub-section (3) by evidence of payment of the prescribed fee which shall not 
exceed two hundred rupees but may vary according to the volume of insurance 
business done bv the societv. 


(3) The prescribed fee for the renewal of a registration for any year shall 
be paid into the Reserve Bank of India, or, where there is no office of that Bank, 
into the Imperial Bank of India acting as the agent of that Bank, or into any 
Government treasury, and the receipt shall be sent along with the application for 
renewal of the registration. 


(4) If a provident society fails to apply for renewal of registration before 
the date specified in sub-section (2) the Superintendent of Insurance may, so long 
as he has taken no action under section 88 to have the society wound up, accept 
an application for renewal of registration on receipt from the society of the fee 
payable with the application and such penalty, not exceeding the prescribed fee 
payable by the society, as he may require. 


(5) The Superintendent of Insurance shall, on being satisfied that the 
society has fulfilled the requirements of this section, renew the registration and 

grant it a certificate of renewal of registration. 

* 

70-B. (1) Every provident society registered under section 70 before the 

commencement of the Insurance (Amendment) Act, 
Supplementary informa- 1941, shall, before the expiration of three months from 
tion and reports of altera- commencement of the Insurance (Amendment) 

with Tpplication^^for^ regis- ^^41, furnish to the Superintendent of Insurance 

tration. such particulars in addition to those already supplied 

for the purpose of obtaining registration as are re¬ 
quired by sub-section (2) of section 70 of this Act as amended by the Insurance 
(Amendment) Act, 1941. 

(2) Every provident society registered under the provisions of the Pro¬ 
vident Insurance Societies Act, 1912, shall, before the expiration of three months 
from the commencement of the Insurance (Amendment) Act, 1941, furnish to 
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S. 74] 


the Superintendent of Insurance so far as it has not already done so the docu¬ 
ments and information required by clauses (a) and (b) of sub-section (2) of 
section 70 to accompany an application by a provident society for registration 
under that section. 

(3) When any alteration occurs or is made which affects any of the 
matters which are required under the provisions of sub-section (2) of section 70 
to accompany an application by a provident society for registration under that 
section, or are to be furnished to the Superintendent of Insurance under this 
section, the provident society shall furnish forthwith to the Superintendent of 
Insurance full particulars duly authenticated of such alteration.] 

Prohibition of managing 71. The provisions of section 32 shall apply to 

^8:ents. provident societies as they apply to insurers. 


72. No provident society ♦ * ♦ * ♦ shall be registered unless it 

has a paid up capital sufficient to provide as work- 
Working capital. ^ thousand 

rupees exclusive of deposits made urider this Act and exclusive in the case of a 
company of any expenses incurred in connection with the formation of the 
company. 

73. (1) Every provident society shall, if established before the commence- 

. ment of this Act within one year from such com- 

mencement, or, if established after the commencement 
of this Act before the society applies for registration under section 70, deposit 
and keep deposited with the Reserve Bank of India in one of the offices in India 
of the Bank, for and on behalf of the Central Government, cash or approved 
securities amounting at the market value of the securities on the date of deposit 
to five thousand rupees, and shall thereafter ^[make in each calendar year] a 
further deposit amounting, to not less than one-fifth of the gross premium ® [in¬ 
come for the preceding calendar year] (including admission fees and other fees 
received by the society) until the total amount so deposited and kept is fifty thou¬ 
sand rupees. 

(2) The provisions of sub-sections (8), (9), ^[(9-A), (9-B)] and (10) 
of section 7 and of sub-section^ (1) of section 8 ®[and of section 9] shall apply 
to the deposits made under this section as they apply to deposits made by an 
insurer. 


74. (1) Every provident society e* * * ♦ * 

shall in its rules set forth— 

(a) the name, the object and the location of the registered office of the 
society; 

(b) the contingencies or classes of contingency on the happening of which 
money is to be paid; 

(c) the conditions to be complied with before, and the payments to be 
made on, admission to the society; 

(d) the rates of premium or contribution, and the periods for which or 
the times at which premiums or contributions are payable; 
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{e) the maximum amount payable to a subscriber or policy-holder; 

(/) the nature and amounts of the benefits provided for by tbe society; 

(<7) the circumstances in which a bonus may be paid to a policy-holder; 

{h) the nature of the evidence required for the proof of the happening 
of any contingency on which money is to be paid; 

(f) the circumstances in which policies may be forfeited or renewed or 
the whole or a part of the premiums paid on a policy may be returned, or a sur¬ 
render value of a policy may be granted; 

(/) the penalties for delay in paying or failure to pay premiums or con¬ 
tributions ; 

{k) the proportion of the annual income of the society which may be 
disbursed on and the provisions to be made for meeting the expenses of the 
management of the society; 

(/) the person or persons who or the authority which shall have power 
to invest the funds of the society; 

(m) the provisions for appointment of auditors and their remuneration; 

(n) the procedure to be adopted in altering the rules of the society; 

(o) unless these are provided for in the articles of association of a society 
which is a company incorporated under the Indian Companies Act, 1913, ^[or 
under the Indian Companies Act, 1882, or under the Indian Companies Act, 1866, 
or under any Act repealed thereby,]— 

(1) the mode of appointment and removal, the qualification and the powers 
of a director, manager, secretary or other officer of the society; 

(ii) the manner of raising additional capital, and 

(in) the provisions for the holding of general meetings of the members 
and policy-holders and for the powers to be exercised and the procedure to be 

followed thereat; and 

(p) such other matters as may be prescribed. 

(2) Where the rules of any provident society registered under the Provi¬ 
dent Insurance Societies Act, 1912, fail to comply with the provisions of this sec¬ 
tion the society shall, before the expiry of twelve months from the commencement 
of this Act, amend the rules so as to comply with these provisions. 


Amendment of rules. 


75. (1) No amendment of any rule of a provident society shall be valid 

until it has been sent to the Superintendent of Insur¬ 
ance and has been registered by him. 

(2) The Superintendent of Insurance on being satisfied that the proposed 
.mendment is not contrary to the provisions of this Act shall, unless he is of 
jpinion that the amendment unfairly affects the rights of existing members or 
)olicy-holders of the society, issue to the society an acknowledgment of the regis- 
ration of the amended rule. 

76. Every provident society shall on demand deliver free of cost to any 

member of the society a copy of the rules of the 
society and to any person other than a member a copy 

if such rules on the payment of a sum not exceeding one rupee. 

77. Every provident society -[shall have in British India a principal office] 

(on the outside of which it shall keep displayed its 
name in a conspicuous position in legible characters') 

^ which all communications and notices may be addressed, and 
hall give notice to the Superintendent of Insurance of any change in the location 
hereof within twenty-eight days of its occurrence. 


Supply of copy of rules. 


Registered office. 
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78. Where any notice, advertisement or other official publication of a provi¬ 
dent society contains a statement of the amount of 
the authorised capital of the society, the publication 
shall also contain a statement of the amount of the 
capital which has been subscribed and the amount paid 


Publication of authorised 
capital to contain also sub¬ 
scribed and paid up capital. 


up 


Registers and books. 


79. Every provident society shall keep at its 
principal office in British India]— 

^[(a) such registers in such form as may be prescribed;] 

^[(^)] a cash book in which shall be entered separately for each class of 
contingency separately specified in section 65 all sums received and expended 
by the society and the matters in respect of which the receipt or expenditure 
takes place; 

^[(c)] a ledger. 

®[(d)] a journal. 

80. (1) Every provident society shall at the expiry of the calendar year 

prepare a revenue account and balance-sheet in the 

Revenue account, balance- prescribed form verified in the prescribed manner, to- 
shea and annual statements. ^ 

society's affairs and shall cause the revenue account and balance-sheet to be 
audited by an auditor, and the auditor shall so far as may be in the audit of a 
provident society have the powers of, exercise the functions vested in, and dis¬ 
charge the duties and be subject to the liabilities imposed on, an auditor of com¬ 
panies by section 145 of the Indian Companies Act, 1913. 

(2) Every provident society shall at the expiry of the calendar year pre¬ 
pare with respect to that year— 

(a) a statement showing separately for each class of contingency sepa¬ 
rately specified in section 65— 

(i) the number of» new policies effected, the total amount insured thereby 
and the total premium income received in respect thereof and the number of ex¬ 
isting policies discontinued during the year with the total amount insured thereby, 
and 

(ii) the total amount of claims made and the total amount paid in satis¬ 
faction thereof; 

(b) a statement showing details of every insurance effected on a life other 
than the life of the person insuring; and 

(c) a statement showing the total amount paid as allowances to agents and 
canvassers. 

(3) Until the expiry of two years from the commencement of this Act 
this section ^[and section 73] shall apply to provident societies registered before 
the commencement of this Act under the Provident Insurance Societies Act, 1912, 
as if the reference to the calendar year were a reference to either the financial year 

or the calendar year. 

81. (1) Every provident society shall once in every five years or at such 

shorter intervals as may be laid down by the rules 
Actuarial report and ab- of thg society cause an investigation to be made into 

its financial condition including the valuation of its 
liabilities and assets by an actuary. 
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(2) The report of the actuary shall contain an abstract in which shall be 
stated— 

(a) the general principles adopted in the valuation, including the method 
by which the valuation age of lives was ascertained, 

(b) the rate at each age of the mortality and any other factor assumed 
and the annuity values used in valuation, 

(c) the reserve values held against policies effected. 

(rf) the rate of interest assumed, and 

(e) the provision made for expenses, 

and shall have appended to it a certificate signed by a principal officer of the 
society that all material necessary for proper valuation has been placed at the 
disposal of the actuary and that full and accurate particulars of every policy 
under which there is a liability either actual or contingent have been furnished 
to the actuary for the purpose of the investigation. 

(3) If the actuary finds that the financial condition of the society is such 
that no surplus exists for distribution as bonus to the policy-holders or as divi¬ 
dend to the shareholders, he shall state in his report whether in his opinion the 
society is insolvent and, if so, whether it should be wound up or not, and me 
extent to which in his opinion existing contracts should be modified or existing 
rates of premium should be adjusted to make good the deficiency in the assets. 

82. (1) The revenue account and balance-sheet with the auditor’s report 

thereon and the report on the general state of the 
Submission of returns to society’s affairs referred to in sub-section (1) of 
Superintendent of Insurance, 39 , M shall be printed and four copies of these 

and of the statements referred to], in sub-section (2) of section 80, shall be fur¬ 
nished as returns to the Superintendent of Insurance ‘[within six months] 
the end of the period to which they relate and copies of the revenue account and 
balance-sheet and the auditor’s report thereon and of the report on the general 
state of the society’s affairs shall, on the application of any member or policy¬ 
holder made within two years from the date on which the document was so fur¬ 
nished, be sent to him within fourteen days from the receipt of the application 

on payment of a fee of one rupee. .... 

(2) All the material necessary for the proper valuation of the liabilities 
of the society under the provisions of section 81 shall be placed at the disposal of 
the actuary within three months from the end of the period to which such mate¬ 
rial relates, and the report and abstract referred to in section 81 shall be fur¬ 
nished as a return to the Superintendent of Insurance within a further period 


of three months. . . 

(3) MThe provisions of sub-section (2) of section 15 relating to the copies 

therein referred to shall applv to the returns referred to in sub-section (1) of this 
sub-section and] the provisions of section 17 shall apply to the accounts and 
balance-sheet of a provident society being a coinpany incorporated under the Indian 
Companies Act, 1913, ^or under the Indian Companies Act, 1882 , oj ^nder the 
Indian Companies Act, 1866, or under any Act repealed thereby,] as hey apply 
to the accounts and balance-shneet of an insurer, '[and the Superintendent of 
Insurance may exercise, in respect of return made by a provident society-and m 
respect of an investigation or valuation to which section 81 refers, the same 
as are Uercisable by him under section 21 and section 22, respectively, 

in the case of an insurer]. 
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83. (1) Every provident society, ^[registered] after the commencement of 


Actuarial examination of 
schemes. 


this Act, shall cause every scheme of insurance which 
it proposes to put into operation, and every provident 
society registered before ’the commencement of this 


Act under the provisions of the Provident Insurance Societies Act, 1912 shall 
cause any scheme which it proposes to put into operation for the first time], after 
such commencement to be examined by an actuary, and shall not receive any pre¬ 
mium or contribution in connection with the scheme until the actuary has certi¬ 
fied ^[that the rates, advantages, terms and conditions of the scheme are work¬ 


able and sound], and such certificate has been forwarded to the Superintendent 


of Insurance. 


(2) The provisions of sub-section (1) shall apply to any alteration of a 
scheme already in operation but the Superintendent of Insurance may, if he is of 
opinion that the alteration unfairly affects the interests of existing policy-holders, 
prohibit the alteration, and, if he does so, the society shall not put the altered scheme 
into operation, unless it first discharges to the satisfaction of the Superintendent of 
Insurance all its liabilities to those of the existing policy-holders who dissent from 
the alteration. 


(3) Every provident society registered before the commencement of this 
Act under the provisions of the Provident Insurance Societies Act, 19^2, shall, 
as soon as may be and in any event before the expiry of six months from the com¬ 
mencement of this Act, submit all schemes of insurance which the society has in 
operation at the commencement of this Act to examination by an actuary ^[and 
shall, before the expiration of six months from the commencement of the Insur¬ 
ance (Amendment) Act, 1941, send the report of the actuary], thereon to the 
Superintendent of Insurance. 

( 4 ) The report of the actuary shall state in respect of each scheme whether 
'‘[the rates, advantages, terms and conditions are workable and sound], and, where 
no actuarial report such as is referred to in section 81 has been made within the two 
years preceding the examination, the report shall also state whether the assets of 
the society are sufficient to meet its liabilities under the existing schemes, and, if 
not, how in the opinion of the actuary the existing contracts should be modified. 

®[(S) If the rates, advantages, terms and conditions of any scheme are not 
reported by the actuary to be workable and sound, the Superintendent of Insurance 
shall give notice to the society prohibiting the scheme, and the society shall not after 
its receipt of such notice enter into any new contract of insurance under the scheme, 
but all rights and liabilities in respect of contracts of insurance entered into by the 
society before receipt of the notice shall, subject to the provisions of sub-section 
(6), continues as if the notice had not been given.] 

(6) Where a scheme is ^[prohibited] under the provisions of sub-section 

(5) the society shall, where its assets are sufficient to meet all existing liabilities, 
set apart out of its assets the sum sufficient in the opinion of the actuary to meet 
the liabilities incurred under the scheme so ^[prohibited], and, where its assets 
are not so sufficient, within three months from the date of the ®[prohibition], 
apply to the Court for a modification of its existing contracts or failing such 
modification for the winding up of the society. 
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84. Where a provident society effects policies of insurance in connection 

with more than one of the classes of contingency sepa- 
Separation o( accounts rately specified in '[sub-section (2) of] section 65, the 
and funds. receipts and payments in respect of each such class 

shall be recorded in a separate account in the cash book kept in accordance with 
section 79. 

85. (1) Every provident society shall, unless it already holds invested in 

Government securities or securities mentioned or re¬ 
investment of funds, ferred to in clauses (c) and (d) of section 20 of the 

Indian Trusts Act, 1882, not less than fifty per cent, of the total assets of the 

society, ^[invest in such securities every increase that takes place in those assets 

and in that part of those assets which is held in cash as soon as practicable after 

the increase takes place and in any case within six months of its taking place], 

until the total amount so invested amounts to not less than fifty per cent of 

the total assets of the society, and shall thereafter keep invested in such securities 

not less than fifty per cent, of the total assets of the society. 

[Provided that for the purpose of determining the amount to be invested 
under this sub-section, any deposit made in cash under section 73 shall be taken 
into accounts as if such cash were Government securities amounting at the market 
value of the securities on the date the deposit was made to the total deposited 
in cash.] 

(2) No funds or investments of a provident society except a deposit 
made under section 73 shall be kept otherwise than in the name of the society 
*[or in the name of a public officer approved by the Central Government]. 

(3) No loan shall be made out of the assets of a provident society to 
®[any director, manager, managing agent, auditor, actuary, officer or partner of 
the society], except on the security of a policy of insurance held in the society 
and within its surrender value and no such loan shall be made to any concern 
of which ®[a director, manager, managing agent, actuary, officer or partner of 
the society is a director, manager, managing agent, actuary, officer or partner]. 

^f(3A) Any loan prohibited under sub-section (3), made before ^ 
outstanding at the commencement of the Insurance (Arnendment) Act, 19^, 
shall be repaid before the 1st day of January, 1941, and in case of default the 
director, manager, managing agent, auditor, actuary, officer or partner who has 
received the loan or is connected with the concern which has received the loan, 
as the case may be, shall cease to hold office in or be a partner of the society and 
shall be ineligible to hold office in or be a partner of the society until the loan 

is repaid.] 

(4) Any director, ®[manager, managing agent, auditor, acuiary, officer 
or partner], of a society which contravenes the provisions of sub-section (3), 
who is knowingly a party to the contravention, shall without prejudice to any 
other penalty which he may incur be jointly and severally liable to the society 
for the amount of the loan, and such amount, together with interest from the 
date of the loan at such rate not exceeding twelve per cent, per annum as the 
qunerintendent of Insurance may fix, shall on application by the Superintendent 
of ^Insurance to any Civil Court of competent jurisdiction be recoverable by 
execution as if a decree for such amount had been passed by that Court. 


TEG. RF.F. 

inserted by S. 12, Act XX of.l^-lO- 

2 Substituted for the words invest all 
surplus assets in such securities by b. 4/, 

ActXTIIof 1941. 

3 This proviso was added, inm . 

■♦Added bv S. 28, Act XT of l^^^- 

a Substituted for the >Y 0 rds any director 


or officer of the societv" hv S. 13, Act \X 
of 1940. 

*'• Substituted for the words “a director or 
officer of the society is a director or part¬ 
ner”, ibid. ^ 

7 Inserted by S. 13, Act XX of 19^* 

* Substituted for the words “or officer , 

ibid. 
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^[(5) The provisions of section 86-D of the Indian Companies Act, 1913, 
shall not apply to a loan granted to a director of a provident society being a 
company if the loan is one granted on the security of a policy on which the 
society bears the risk and the policy was issued to the director on his own life 
and the loan is within the surrender value of the policy.] 


86 . The books of every provident society shall at all reasonable times be 

open to inspection by the Superintendent of Insurance 
nspection o oo s. person appointed by him in this behalf or by any 

member or policy-holder of the society who has made an application in this be¬ 
half to the Superintendent of Insurance. 


87. (1) The Superintendent of Insurance shall at least once in two years 

and may, if he thinks fit, at any time visit personally 
Inquiry by or on behalf qj. depute a suitable person to visit the principal office 
of Superintendent of Insur- ^ provident society ^ [or the principal office in British 

India of a society having its principal place of business 
or domicile outside British India] and inquire into the solvency of the society and 
the manner in which the business of the society is conducted, or may, after giv¬ 
ing notice to the society and giving it an opportunity to be heard, direct such an 
inquiry to be made by an auditor or actuary appointed by him ^[or by both an 
auditor and an actuary appointed simultaneously, or first by an auditor only or 
an actuary only and afterwards by an actuary or auditor]. 

(2) For the purposes of any such inquiry the Superintendent or the 
auditor or actuary, as the case may be, shall be entitled to examine all books and 
documents of the society and may demand from the society or any officer of the 
society such explanations as he may require on any matter relating to the affairs 

of the society. 

^[(3) The results of any such inquiry shall be recorded in writing by the 
person making the inquiry, and four copies of the record shall be supplied to 
the Superintendent of Insurance; and when the inquiry is completed a copy of 
the record or of each such record where more than one are made in the course 
of the same inquiry, shall be sent by the Superintendent of Insurance to the 
society concerned and shall be open to inspection by any member or policy-holder 

of the society.] 

5 [(4) All expenses of and incidental to any inquiry made by an auditor 
or actuary under sub-section (1) including any expenses incurred before the 
date on which the Superintendent of Insurance receives notice of an appeal under 
clause (e) of sub-section (1) of section 110 shall be defrayed by the provident 
society shall have priority over other debts due from the society, and shall be 
recoverable as an arrear of land-revenue.] 


88 (1) The Court may order the winding up of a provident society being 

a company incorporated under the Indian Companies 
Winding up by Court and 1913, ®[or Under the Indian Companies Act, 

voluntary winding up. 1882, or under the Indian Companies Act, 1866, or 

under any Act repealed thereby], and the provisions of ^[the Indian Companies 
Act, 1913], shall, subject to the provisions of this Part, apply accordingly. 


leg. ref. 

1 Inserted by S. 47, Act XIII of |941. 

2 Inserted by S. 48, 1941. 

3 These words were added, ibid. 

4 This sub-section was substituted, wta. 
“This sub-section was added iW. 

“Inserted by S. 49, Act XIII of 1941. 

♦ • A 


7 These words and fiugures were substitut¬ 
ed for the words “that Act,” ibid. 

NOTES. 

Sec. 88.—As to winding up of Provi¬ 
dent Insurance Society, see 30 S.L R 92^= 
1936 Sind 165, 

> » T 
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(2) In addition to the grounds on which such an order may be based, 
the Court may order the winding up of a provident society, if the registration 
of the society is cancelled by the Superintendent of Insurance under sub-section 
(4) of section 70 and he applies for the winding up of the society. 

(3) A provident society being a company incorporated under the Indian 
Companies Act, 1913, ’[or under the Indian Companies Act, 1882, or under the 
Indian Companies Act, 1866, or under any Act repealed thereby], may be wound 
up voluntarily in accordance with the provisions of ^[the Indian Companies Act, 
1913], but shall not be so wound up except for the purpose of effecting an amal¬ 
gamation or re-construction of the society or on the ground that by reason of its 

liabilities it cannot continue its business. 

(4) A provident society not being a company incorporated under the 
Indian Companies Act, 1913, ’[or under the Indian Companies Act, 1882, or 
under the Indian Companies Act, 1866, or under any Act repealed thereby], may 
be wound up voluntarily under this Act if a resolution is passed, by the proprietors 
that the society should be wound up voluntarily for the purpose or on the ground 
specified in sub-section (3), and the Superintendent of Insurance may, in any 
case where he has ordered the cancellation of the registration of a society-under 
sub-section (4) of section 70, order the winding up of the society under this Act. 

89. The Court may make an order reducing the 

Reduction of Insurance amount of the insurance contracts of a provident society 
contracts. upon such terms and subject to such conditions as the 

Court thinks just— 

(a) if the Superintendent of Insurance as an alternative to cancelling the 
registration of a society under sub-section (4) of section 70 applies to the Court 
in this behalf; 

(b) if while a society is in liquidation the Court thinks fit; 

(c) if when a society has been proved to be insolvent, the Court thinks 
fit to do so in place of making an order for the winding up of the society; or 

(d) if the Court is satisfied on an application made in this behalf by the 
society supported by the report of an actuary, and after giving the policy-holders 
an opportunity to be heard that it is desirable to do so. 

90. (1) Where a provident society is to be wound up whether under the 

Indian Companies Act, 1913, or under this Act, the 
Appointment of liquida- society shall,-within seven days from the date of the 

order of the Court ordering the winding up or the 
passing of the resolution authorising the winding up, as the case may be, give 
notice thereof to the Superintendent of Insurance, cand, except where the wind¬ 
ing up is done by an order of the Court, the Superintendent of Insurance shall 
appoint the liquidator and shall determine the remuneration to be paid to him. 

^[Provided that if the Superintendent of Insurance is not satisfied that 
the assets of the society are sufficient to meet the costs of liquidation including 
the remuneration of the liquidator, he may decline to make such appointment, 
and in such a case the society shall itself appoint a liquidator who shall carry out 
the liquidation as if the winding up was being done by an order of the Court.] 

LEG. REF. 91 (2) of the Act of ‘realising the amount 

’Added by S. 49, Act XTIT of 19-11. of_ contribution’ except such powers an 

2 These words and figures were substitut- official liquidator has in a winding up order 
ed for the words “that Act", ibid. of the Court. He cannot by himself make 

8 Added by S. 50, Act XIII of 1941. a call. The making of a call cannot be said 

NOTES. to be merely the determination of the con- 

Secs. 90-91.—When a liquidator is ap- tribution to be made by the members withm 
pointed in respect of a provident fund by the meaning of S. 91 (1) (6) of A^. 
the Superintendent of insurance under S. 90 1942 A. 136=1942 A.L.J, 47=199 I»v» 
(1) of the Act, he has no powers under S. 663, 
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(2) Any liquidator ^[appointed by the Superintendent of Insurance 
under sub-section (1)] may be removed by the Superintendent of Insurance if 
satisfied that the duties entrusted to him are not being properly discharged. 


Powers of liquidator. 


91. (1) A liquidator appointed to wind up a 

society shall have power— 

(a) to institute or defend any legal proceedings on behalf of the society 
by his name of office; 


(b) to determine the contribution to be made by members of the society 
respectively to the assets of the society ; 

(c) to investigate all claims against the society and to decide questions of 
priority arising between claimants; 

(d) to determine by what persons and in what proportion the costs of the 
liquidation ^ [including the remuneration of the liquidator and any expenses in¬ 
curred under clause (g) of this sub-section] are to be borne; 

(e) to give such directions in regard to the collection and distribution of 
the assets of the society as may appear to him to be necessary for winding up 
the affairs of the society; 

(/) to summon, and enforce the attendance of, witnesses and to compel 
the production of documents by the same means and as far as may be in the same 
manner as is provided in the case of a Civil Court by the Code of Civil Proce¬ 
dure, 1908; and 

(g) with the sanction of the Superintendent of Insurance, to employ 
such establishment and to obtain such assistance from an actuary or an auditor 
as may be necessary for the discharge of his duties. 

(2) The liquidator shall, for settling the list of contributories and realis¬ 
ing the amount of contributions, have the same powers as an official liquidator 
appointed by the Court for the winding up of a company under the Indian Com¬ 
panies Act, 1913. 


92. (1) As soon as a liquidator is appointed to wind up a society he shall 

Procedure at liquidation. movabk or immovable of 

the society and of all its books and documents. 

(2) If any proprietor or officer of the society or any other person retains 
any portion of the assets of the society or fails to deliver to the liquidator any 
book or document when so required by the liquidator, he shall be punishable 
with imprisonment which may extend to six months, or with fine which may 
extend to five hundred rupees, or with both, and the Court may order the deli¬ 
very of the assets or book or document to the liquidator. 

(3) The liquidator shall within fifteen days of his appointment send 
notice by post to all persons who appear to him to be creditors of the society that 
a meeting of the creditors of the society will be held on a date not being less than 
twenty-one nor more than twenty-eight days after his appointment, and at a 
place and hour to be specified in the notice, and shall also advertise notice of the 
meeting once in the local official Gazette and once at least in two newspapers 
circulating in the province in which the society is situated. 

(4) At the meeting so held the creditors shall determine whether an ap¬ 
plication shall be made for the appointment of any person as liquidator in the 
place of or jointly with the liquidator already appointed, or for the appointment 
of a committee of inspection, and, if they so resolve and an application accord- 
inglv is made at any time not later than fourteen days after the date of the meet¬ 
ing by any creditor appointed for the purpose at the meeting, the Superintendent 
of Insurance shall appoint a suitable person in place of or jointly with the liqui¬ 
dator already appointed, and if so desired, a committee of inspection. 

LEG. REF. 2 These words, brackets and letter were 

1 Substituted for the words “so appoint- inserted bv S, 51, tW. ' ' 

ed» by S. 50. Act XIII of 1941. 
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(5) The committee of inspection shall, subject to any prescribed condi¬ 
tions, have a general power of supervision over the acts of the liquidator and 
shall have the right to inspect his accounts at all reasonable times. 

(6) The liquidator shall, with such assistance from an actuary as may 
be required, ascertain as soon as practicable the amount of the society s liability 
to every person appearing by the society’s books to be entitled to or interested 
in any policy issued by the society, and shall give notice of the amount so found 
to each such person in the prescribed manner and each such person on receiving 
such notice shall be bound by the value so ascertained. 

(7) The liquidator shall make a valuation of the assets of the society and 
an estimate of the costs of the winding up, and shall on the basis of these, settle 
the list of contributories. 

(8) The liquidator shall apply to the Superintendent of Instance for 
an order for the return of the deposit made by the society under section 73 and 
the Superintendent of Insurance shall on such application order the return of 
the deposit subject to such terms and conditions as he may think fit. 

(9) In administering and distributing the assets of the society the liqui¬ 
dator shall have regard to any directions that may be given by the creditors or 
contributories at a general meeting or by the Superintendent of Insurance. 

(10) The liquidator shall keep books of account in which he shall record 
the proceedings at all meetings attended by him, all amounts received or expend¬ 
ed by him and any other matter that may be prescribed, and these books may, 
with the sanction of the Superintendent of Insurance, be inspected by any cre¬ 
ditor or contributory. 

(11) If the winding up continues for more than a year, the liquidator 
shall summon a meeting of the creditors and contributories at the end of the 
first year and of each succeeding year, and shall lay before them an account 
of his acts and dealings and of the conduct of the winding up, and that account 
together with any views expressed thereon by the meeting shall be forw'arded 
by the liquidator to the Superintendent of Insurance. 

(\2) So far as is not otherwise provided herein or is not otherwise pre¬ 
scribed under this Act, the liquidator shall so far as practicable follow the pro¬ 
cedure to be followed by an official liquidator appointed by the Court for the 
winding up of a company under the Indian Companies Act, 1913. 

’[(13) The costs of the liquidation including the remuneration of the liqui¬ 
dator and any expenses incurred under clause ((/) of sub-section (1) of section 
91 shall, if the liquidator decides that they shall be payable out of the assets of 
the society, be payable in priority to all other claims.] 

93. (1) As soon as the affairs of a provident society are fully wound up, 

the liquidator shall prepare an account of the wind- 
Dissolution of provident jj^g Up showing how the winding up has been con- 

ducted and the property of the society has been dis¬ 
posed of and shall call a meeting of the members, creditors and contributories 
for the purpose of laying before it the account and giving any explanation thereof. 

(2) Notice of the meeting shall be sent to each person individually and 
shall be advertised in the local official Gazette and in at least two newspapers 
circulating in the province in which the society is situated. 

(3) Within one week after the meeting the liquidator shall send to the 
Superintendent of Insurance a copy of the account and shall report to him the 
holding of the meeting and its date and shall forward to him a copy of the pro¬ 
ceedings of the meeting. 


LEG. REF. 

t Added by S. S2. Act XIIJ of 1941, 
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(4) The Superintendent of Insurance may return the account to the liqui¬ 
dator if it is incomplete or unsatisfactory and may require the liquidator to carry 
out any further steps necessary to complete the winding up and the liquidator 
shall comply with such requirement and shall submit a further report to the 
Superintendent of Insurance within six months. 

(5) If the Superintendent of Insurance is satisfied that the affairs of the 
society have been fully wound up he shall register the account of the liquidator 
who shall forthwith make over to the Superintendent of Insurance sums, if any, 
remaining undisposed of, and on the expiry of three months from the registering 
of the account the Superintendent of Insurance shall declare the society dissolved 
and cause the dissolutiop^rof the society to be notified in the local official Gazette, 
and the liquidator shall thereupon be discharged from further responsibility. 

(6) If within a period of five years from the date on which any sums have 
been made over to the Superintendent of Insurance under sub-section (5) an 
order of a Court of competent jurisdiction has not been obtained at the instance 
of any claimant to such sums for their disposal the said sums shall become the 
property of Government. 

94 . (1) The provisions of section 38 and section 39 relating to assignment, 

transfer and nomination in the case of life insurance 
Nominations and assign- policies shall, subject to the provisions of this section, 

appty to policies of insurance issued by any provident 
society covering any of the contingencies specified in clause (a) of section 65, 

(2) No nomination shall be valid if the person nominated is not the hus¬ 
band, wife, father, mother, child, grand-child, brother, sister, nephew or niece of 
the holder of the policy. 

PART IV. 

Mutual Insurance Companies and Co-operative Life Insurance Societies. 

Definitions. (^) this Part 

(a) “Mutual Insurance Company*’ means an insurer, being a company 
^[incorporated under the Indian Companies Act, 1913, or under the Indian 
Companies Act, 1882, or under the Indian Companies Act, 1866, or under any 
Act repealed thereby,] which has no share capital and of which by its constitution 
only and all policy-holders are members; and 

(b) “Co-operative Life Insurance Society” means an insurer being a 
society registered under the Co-operative Societies Act, 1912, or under an Act 
of a Provincial Legislature governing the registration of co-operative societies 
which carries on the business of life insurance and which has no share capital on 
which dividend or bonus is payable and of which by its constitution only original 
members on whose application, the society is registered and all policy-holders 

are members: 

Provided that any Co-operative Life Insurance Society in existence at the 
commencement of this Act shall be allowed a period of one year to comply with 

the provisions of this Act. 

(2) Notwithstanding anything contained in sub-section (1), other 
co-operative societies may be admitted as members of a Co-operative Life 
Insurance Society, without being eligible to any dividend, profit or bonus. 

(3) A Provincial Government-may, subject to any rules made by the 
Central Government, empower the Registrar of Co-operative Societies of the 
province to register co-operative societies for the insurance of cattle or crops or 

LEG. REF, Indian Companies Act, 1913,” by S. 29, Act 

1 Substituted for the words and figures XI of 1939. 

“incorporated under the provisions of the 
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Application of Act to 
Mutual Insurance Com¬ 
panies and Co-operative 
Life Insurance Societies. 


Working capital of 
Mutual Insurance Com¬ 
panies and Co-operative 
Life Insurance Societies, 


Deposits to be made by 
Mutual Insurance Com¬ 
panies and Co-operative 
Life Insurance Societies. 


both under the provisions of the Co-operative Societies Act in force in the 
province. 

(4) A Provincial Government may make rules not inconsistent with any 
rules made by the Central Government to govern such societies, and the provi¬ 
sions of this Act, in so far as they are inconsistent with those rules, shall not apply 

to such societies. 

96. The provisions of sections 6 and 7 and of sub-section (2) of section 20, 

so far as those provisions are inconsistent with the 
provisions of this Part, shall not apply, and the provi¬ 
sions of this Part shall apply, to Mutual Insurance 
Companies and Co-operative Life Insurance 

Societies. 

97. No Mutual Insurance Company incorporated after the 26th day of 

January, 1937, and no Co-operative Life Insurance 
Society registered after that date under the Co¬ 
operative Societies Act, 1912, or under an Act of a 
Provincial Legislature governing the registration of 
co-operative societies shall be registered under this 

Act, unless it has as working capital a sum of fifteen thousand rupees, exclusive 
of the deposit to be made before or at the time of application for registration in 
accordance with sub-section (2) of section 98 of this Act and of the preliminai*)' 
expenses, if any, incurred in the formation of the company or society. 

98. (1) Every Mutual Insurance Company and every Co-operative Life 

Insurance Society shall, in respect of the life insurance 
business carried on by it in British India, deposit and 
keep deposited with one of the offices in India of the 
Reserve Bank of India, for and on behalf of the 
Central Government, a sum of two hundred thousand 

rupees in cash or in approved securities estimated at the market value of the 

securities on the day of deposit. j ■ • ^ i 

(2) The deposit referred to in sub-section (1) may be made in instal¬ 
ments, of which the first shall be a payment, made before or at the time the 
application for registration under this Act is made ’[of not less than twenty-five 
thousand rupees] or such sum as with any deposit previously made by the insurer 
under the provisions of the Indian Life Assurance Companies Act, 1912, brings 
the amount deposited, up ^[to not less than twenty-five thousand rupees] an 
the subsequent instalments shall be annual instalments made before the expiiy 
of each subsequent ■‘‘[calendar year] of an amount in cash or in approved securi¬ 
ties estimated at the market value of the securities on the day of payment of the 
instalment, ’[equal to not less than one-third of the gross premium] income 

received in the previous ‘’[calendar year]. i • f 

•’’[(3) The provisions of sub-section (7) of section 7 shall apply m respec 

of a Mutual Insurance Company and a Co-operative Life Insurance Society as 

if for the words ‘under the foregoing provisions of this section’ the words ana 

figures 'under the provisions of section 98’ were substituted.] 

99. No transferee or assignee of a policy issued by an insurer to whom this 

Part applies shall become a member of a Mutual 
Transferees and assignees Insurance Company or a Co-operative Life Insurance 
of policies not to become gociety merely by reason of any such transfer or 

members. • i. * ' 

_ assignment. , _ 

LEG. REF. 3 Substituted for the word “year" by 

^Substituted for the words “of twency-S. 30. Act XI of 1939. 
five thousand rupees" (with retrospective + Substituted (with retrospective effect) 
effect) by S. 53, Act XIII of 1941. tor the words “equal to one-third of the 
2 Substituted (with retrospective effect)gross premium by S. 53, Act XIH ot IW. 
for the words “to twenty-five thousand ^ Added (with retrospective effect), iMflt 

rupees", iWrf. 
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Publication of notices 
and documents of Mutual 
Insurance Companies and 
Co-operative Life Insurance 
Societies. 


100. Notwithstanding the provisions of section 79 and section 131 of the 

Indian Companies Act, 1913, a Mutual Insurance 
Company or a Co-operative Life Insurance Society 
may, instead of sending the notices and the copies of 
the balance-sheet, revenue account and other docu¬ 
ments which they are required to send to the members 

under those sections, publish such notices or docu¬ 
ments once m a newspaper published in the English language and in a newspaper 
published in an Indian language circulating in the place where the principal office 
of the company is situated: 

Provided that, where any members of the company are domiciled in a 
province other than that in which the principal office of the comoanv is situated 
publication of the * * *] notice of the meetings shalfbe S in 

a newspaper or newspapers published in the principal languages of that province 
and circulating therein ^[and any member of the company domiciled in that 
province shall be entitled on application to the company to receive from it a copy 
of the balance-sheet and revenue account]: ^ 

101. Every Mutual Insurance Company and every Co-operative Life 

^ ^ Insurance Society shall, on the application of any 

m!2frs member made within two years from the date on 

which any such document is furnished to the Registrar 
of Companies under the provisions of section 134 of the Indian Companies Act, 
1913, or to the Registrar of Co-operative Societies of the province in which the 
Co-operative Life Insurance Society is registered, furnish a copy of the document 
free of cost to the member within fourteen days of the application. 


PART V. 
Miscellaneous. 


102 . 


(1) Except as otherwise provided in this Act, any insurer who makes 

default in complying with or acts in contravention of 
Penalty for default in any requirement of this Act and, where the insurer 

“'ac? “ "I fii'"'"' **“'■ “““s" 

or other ofhcer of the company, or where the insurer 
is a firm, any partner of the firm who is knowingly a party to the default, shall 
be punishable with fine which may extend to one thousand rupees and, in the case 
of a continuing default, with an additional fine which may extend to five hundred 
rupees for every day during which the default continues. 


(2) =[Any provident society as defined in Part III which makes default 
m complying with or acts in contravention of any of the requirements of this Act] 
and any director, managing agent, manager, secretary or other officer of the 
society who is knowingly a party to the default, <[or contravention], shall be 
punishable with fine which may extend to five hundred rupees or in the case of a 
continuing default ^[or contravention] with fine which may extend to two hundred 


LEG. REF. 

^The words "balance-sheet, revenue ac¬ 
count and” were omitted by S. 54, Act XIII 
of 1941. 

2 Added by S. 54, ibid. 

3 Substituted for the words "Any provi¬ 
dent society which makes default in com- 
plying with any of the requirements of 

Part III” by S. 55, ibid. 


Inserted by ibid. 

NOTES. 

Sec. 102.—Construction of section. As to 

who are liable under the section, see 5l T 

W 534^1940 M.W.N. 384=1940 Mad. 

760. (bame person holding different 
capacities would be liable in all capacitiS^. 
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and fifty rupees for every day during which the default ^or contravention] 

continues. , , r • i. 

103 (1) Any insurer or any person acting on behalf of an insurer, who 

^ ^ ^ ^carries on] any class of insurance business m contra¬ 
vention of any of the provisions of section 3, *] 

Penalty for transacting .• 7 ip ■*] or section 98, or does any one or 

insurance business m con_ secuu > I constituting the business of insurance 

travention of sections, 3, 7 more Ot tne acts cuii^utuung ^ r.r,^ ;vi 

and 98. Bfin relation to any insurance business [earned on] m 

contravention of any of the kid sections] shall be punishable with fine which may 

extend to two thousand rupees. ^ , 

(2) Any person knowingly taking out a policy of insurance 
issurer or person guilty of an offence under sub-section (1) shall be punishable 

with fine which may extend to five hundred rupees: 

Provided that nothing in ^[sub-section (1) or sub-section (2)] shall appy 

to the business of re-insurance between the head office of an 

India and the head office of an insurer not having an office 'n Bn ish a . 

81(3) Any provident society or any person acting on behalf of a proydent 

society who carries on any class of insurance business in contravention of any 

of the^ provisions of section 70, section 73 or section 83, or ^ P"". 

busS„«s carriri „„ i„ contravention of an, of the said sect.ons shall be pnmshabl. 
with fine which may extend to one thousand rupees.] 

104 Whoever, in any return, report, certificate, balance-sheet or o 

104. wnoe^e , by or for the purposes of any o 

Penalty for false state- the provisions of this Act, wilfully makes a statemen 
ment in document. material particular, knowing it to be false, 

shall be punishable with imprisonment for a term vvhich 

years, or with fine which may extend to one thousand rupees, or \uth both. 

105. ”[(1)1 Any director, managing agent, manager 

employee of an insurer who wrongfully obtains posses 

Wrongfully obtaining or jion of any property of the insurer o'" ^"7 

withholding property. property in his possession wrongfully withholds 

it or wilfully applies it to purposes other than those expressed or 7 

this Act shall, on the complaint of the insurer or any member or any p ) , 

thereof, be punishable with fine which may extend to one ^ -.uin ^ 

time to be fixed by the Court any such property improperly 

withheld or wilfully misapplied and in default to suffer imprisonment for a pen 

not exceeding two years. . , j Anpd 

'"[(2) This section shall apply in respect of a provident societ) as e 

in Part III as it applies in respect of an insurer.] 

106. ’^[(I)] application of ®[the Superintendent of Insurance or | 

an insurer or any member of an insurance company 
Wrongfully diminishing qj. policy-holder or the liquidator of an insurance 
life insurance fund. company (in the event of the insurer being in hqui- 

*'> Substituted for the word “transacted 

bv S. 56, Act Xlll of 1941. „ 

' 7 Substituted for the words "this section . 

i7)tW. , .... 

®Tbis sub-section was added, wia. 

^ Rc-numbered as sub-S. (1) of that sec¬ 
tion by S. 57. ibid. 

This sub-section was added, ib\o. 

S. 106 was rc-numbered as sub-S. (.1) 

of that section by S. 58, ibid. 

These words were inserted, ioi«* 


LEG. REF. 

Unserted by S. 55. Act XIII of 1^^}* 

2 Substituted for the word transacts b\ 

S. 56, ibid. 

3 The word and figure S. 6 were 

omitted, ibid. ^ 

■* Tlic word and figure S. 97 \\cr 

omitted, ibid. ^ , . 

5 Substituted for the words ‘ m relation to 

anv such class of insurance business by 

S; 31, Act XI of 1939. 
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dation) the Court is satisfied that by reason of any contravention of the provisions 
of this Act the amount of the life insurance fund has been diminished, every 
person who was at the time of the contravention a director, manager, liquidator 
or an officer of the insurer shall be deemed in respect of the contravention to have 
been guilty of misfeasance in relation to the insurer unless he proves that the 
contravention occurred without his consent or connivance and was not facilitated 
by any neglect or omisssion on his part; and the Court shall have all the powers 
which a Court has under sections 235 and 237 of the Indian Companies Act, 1913, 
and shall also have the power to assess the sum by which the amount of the life 
insurance fund has been diminished by reason of the misfeasance and to order 
any person guilty thereof to contribute to that fund the whole or any part of that 
sum by way of compensation. 

‘[(2) This section shall apply in respect of a provident society as defined 
in Part III as it applies in respect of an insurer.] 


^[106-A. (1) When application is made to the Court for the making of any 

Notice to and hearing of Court shall. 

Superintendent of Insu- the Supenntendent of Insurance has himself 

ranee. made the application or has been made a party thereto, 

send a copy of the application together with intimation 

of the date fixed for the hearing thereof to the Superintendent of Insurance, and 

shall give him an opportunity of being heard. 


(2) The orders to which this section applies are the following namely:— 

(а) an order for the attachment in execution of a decree of any deposit 
made under section 7 or section 98; 

(б) an order under section 9 or section 59 for the return of any such 
deposit; 

(c) an order under section 36 sanctioning any arfangement for the transfer 
or amalgamation of life insurance business or any order consequential thereon; 

(d) an order for the winding up of an insurance company or a provident 
society; 

(e) an order under section 58 confirming a scheme for the partial winding 
up of an insurance company; 

(/) an order under section 89 reducing the amount of the insurance con¬ 
tracts of a provident society.] 


107. ^[(1)] Except where proceedings are instituted by the Superinten¬ 
dent of Insurance, no proceedings under this Act 
against an insurer or any director, manager or other 
officer of an insurer or any person who is liable under 
sub-section (2) of section 41 shall be instituted by 


Previous sanction of 
Advocate-General for insti¬ 
tution of proceedings. 


LEG. REF. 

1 Added by S. 58, Act XIII of 1941. 

2 Inserted by S. 14, Act XX of 1940. 

^Re-numbered as sub-S. (1) of that sec¬ 
tion by S. 59, Act XIII of 1941. 

NOTES. 

Sec. 107.—Where the allegations made 
against the manager of an Insurance Com¬ 
pany amount to offences under both the 
Companies Act and the Insurance Act, it 
would be trifling with the law to prosecute 
him under the Companies Act instead of 
under the Insurance Act. The prosecution 
under the Companies Act should be con¬ 
fined to matters which are offences only 


under that Act. I.L.R. (1940) 1 Cal. 575 
=44 C.W.N. 454=1940 Cal. 232. S. 107 
of the Insurance Act requires the sanction 
of the Advocate-General before a private 
prosecution could be started against an 
insurer or any director, manager or other 
officer of an insurer for any offence under the 
Act. The section is not confied to a prose¬ 
cution under S. 41 (2) of the Act. The 
words J‘who is liable under sub-S. (2) of 
S. 41” in the section qualify the words 
“any person”, otherwise, the words “no 
proceedings under this Act” would have no 
real meaning. I.L.R. (1940) 1 Cal 57S— 
44 C.W.N. 454=1940 Cal. 232. 
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anv person unless he has previous thereto obtained the sanction of the Advocate- 
Sneral of the province where the principal place of business in British India of 

such insurer is situate to the institution of such proceedings. 

U(2) This section shall apply in rppect of a provident society as denned 

in Part III as it applies in respect of an insurer.] 

108 If in any proceedings, civil or criminal, it appears to the Court hearing 

1U». in any p that a person is or may be liable in respect of 

Power of Court to grant negligence, default, breach of duty or breach of trust 
relief. hut that he has acted honestly and reasonably and 

that having regard to all the circumstances of the case he ought fairly to be excused 

him either^ wholly or partly from his liability on such terms as it may think fit. 

109 No Court inferior to that of a Presidency Magistrate or a Magistrate 

of the first class shall try any offence under this 

Cognizance of offences. Act. 

110. (1) An appeal shall lie to the Court 

Appeals. having ]urisdiction from any of the following orders, 

namely:— 

(a) an order under section 3 refusing to register, or cancelling the 

registration of, an insurer: 

(t) an order under section 5 directing the insurer to ^ 

\d) an order under section 75 refusing to register an amendment of 

(0 an order under section 87 directing an inquiry by an auditor or 

actuary; or • i «« 

(/) an order made in the course of the winding up or insolvency of an 

insurer or a provident society. /n 

(2) The Court having iurisdiction for the purposes of V 

shall be the principal Court of civil jurisdiction within whose local limits t 

principal place of business of the insurer concerned is situate. 

(3) An appeal shall lie from any order made ° 

the authority authorised to hear appeals from the decisions of the Court making 

the same and the decision on such appeal shall be final. 

n(4) No appeal under this section shall be entertained unless >t >s made 
before the expiration of four months from the date on rvhich the order pp 
against was communicated to the appellant.] . 

NllO-A. The Superintendent of Insurance may by general or speoal or 

delegate any of his powers or duties under this A 

. , , to any person subordinate to him. The ®. 

p° ,iK£ ”! iischLl of nny of the powers or dut es.» 

Insurance. . shall be subject to such restrictions, ,, , 

conditions, if any, as the Superintendent of Insurance may impose, and snau 

subject to his control and revision. , 

110-B. Every document which is required by this Act or by any rule ma 

thereunder to be signed by the Superintendent 
Signature of documents, jnsurance or by any person subordinate to mm or oy 

NOTES. 

Sec. 110: .4ITK.M.S unper-Procedure, 
—Appeals under S. 110 of the Act may 
made by petitions setting out the objections 
in a manner analogous \o gtoun^ 

of appeal. I.L.R. (1940) 2 Cal. W- 
1940 Cal. 529. 


LEG. REF. 

^ This sub-section was added by S. 

Act Xin of 1941. 

2 Added by S. 60, ibid. 

3S. IIO-^ and 110-B were inserted S. 
Act XX of 1940. 
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any officer^authorised by him under sub-section (1) of section 42 shall be deemed 
to be properly signed, if it bears a facsimile of the signature of such Superinten¬ 
dent, person or officer printed, engraved, lithographed or impressed by any other 
mechanical process approved by the Central Government.] 

111. (1) Any process or notice required to be served on an insurer or 

Service of notices provident society shall be sufficiently served if 

addressed to any person registered with the Superin¬ 
tendent of Insurance as a person authorised to accept notices on behalf of the 
insurer or provident society and left at, or sent by registered post to, the address 
of such person as registered with the Superintendent of Insurance. 

(2) Any notice or other document which is by this Act required to be sent 
to any policy-holder may be addressed and sent to the person to whom notices 
respecting such policy are usually sent and any notice so addressed and sent shall 
be deemed to be notice to the holder of such policy: 

Provided that, where any person claiming to be interested in a policy as 
transferee, assignee or nominee has given to an insurer or to a provident society 
notice in writing of his interest, any notice which is by this Act required to be 
sent to policy-holders shall also be sent to such person at the address specified by 
him in his notice. 

112. Notwithstanding anything lo the contrary contained in this Act an 

, insurer carrying on the business of life insurance 

bonuses^^^^°” shsill be at liberty to declare an interim bonus or 

bonuses to policy-holders whose policies mature for 
payment by reason of death or otherwise during the inter-valuation period on the 
recommendation of the investigating actuary made at the last preceding valuation. 

113. ^[(1) A policy of life insurance under which the whole of the benefits 

.... , , become payable either on the occurrence, or at 

Acquisition of surrender n a • a. ^ c. a • *. ^ 

values by policy ^ fixed interval or fixed intervals after the 

occurrence, of a contingency which is bound to happen 

shall, if all premiums have been paid for at least three consecutive years in the 

case of a policy issued by an insurer, or five years in the case of a policy issued 

by a provident society as defined in Part III, acquire a guaranteed surrender value, 

to which shall be added the surrender value of any subsisting bonus already 

attached to the policy, and every such policy issued by an insurer shall show the 

guaranteed surrender value of the policy at the close of each year after the second 

year of its currency or at the close of each period of three years throughout the 

currency of the policy; 

Provided that the requirements of this sub-section as to the addition of the 
surrender value of the bonus attaching to a policy at surrender shall be deemed 
to have been complied with where the method of calculation of the guaranteed 
surrender value of the policy makes provision for the surrender value of the bonus 
attaching to the policy: 

Provided further that the requirements of this sub-section as to the showing 
of the guaranteed surrender value on a policy shall be deemed to have been 
complied with where the insurer shows on the policy the ^aranteed surrender 
value of the policy by means of a formula accepted in this behalf by the 
Superintendent of Insurance as satisfying the said requirements: 

Provided further that the provisions of this sub-section as to the showing 
of the guaranteed surrender value on a policy shall not take effect until after the 
expiry of six months from such date as the Central Government may, by 
notification in the official Gazette, appoint in this behalf. 


LEG. REF. 

^Substituted for Uie original sub-Ss, 

CCM.—393 


( 1 ) 


and (2) by S. 61, Act XIII of 1941, 
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(2) Notwithstanding any contract to the contrary, a policy ^which has 
acquired a surrender value shall not lapse by reason of the non-payment of 
further premiums but shall be kept alive to the extent of the paid-up sum insured, 
and the paid-up sum insured shall for the purposes of this sub-section include in 
full all subsisting reversionary bonuses that have already attached to the policy, 
and shall, where the policy is one on which the maximum number of annual 
premiums payable is fixed and the premiums are of uniform amount, before 
the inclusion of such bonuses not less than the amount bearing to the total sum 
insured by the policy exclusive of bonuses the same proportion as the l^tal 
period for which premiums have already been paid bears to the maximum period 

for which premiums were originally payable. • . j 

(3) A policy kept alive to the extent of the paid up sum insured under 

sub-section (2) shall not be entitled by virtue of that sub-section to participate 
in any profits declared distributable after the conversion of the policy into a 

paid-up policy.] , , ,i i i 

^[(4)] ^[Sub-section (2) and sub-section (3) shall not apply]; 

'^[(a) where the paid up sum insured by a policy, being a policy issued by 
an insurer, is less than one hundred rupees inclusive of any attached bonus, or 
takes the form of an annuity of less than twenty-five rupees, or where the paid up 
sum insured by a policy, being a policy issiied by a provident society as d^ned m 
Part III, is less than fifty rupees inclusive of any attached bonus or takes tne 

form of an annuity of less than twenty-five rupees, or] , . ^ 

^[{b)] where the parties after the default has occurred in the payment 

of the premium agree in writing to some other arrangement, or 

6r(c)] to policies in which the surrender value is automatically appuea 
under the terms of the contract to maintaining the policy in force after its lapse 

through non-payment of premium. 

114. (1) The Central Government may, subject 

Power of Central Gov- to the condition of previous publication by notification in 
erLent to make rules. the official Gazette, make rules to carry out the purposes 

of this Act. 

(2) In particular and without prejudice to the generality of the foregoing 
power, such rules may prescribe— 

(a) the qualifications to be possessed by actuaries; -rflnne 

nib) the manner in which it shall be determined which of the transactions 

of an insurer are to be deemed for the purposes of this Act to be insurance business 

transacted in India or in British India, as the case may be;] 

(c) the procedure to be followed by the Reserve Bank of India in dealing 

with deoosits made in pursuance of this Act, including the receipt of, custody of, 

withdrawal of and payment of interest on securities lodged as such deposits, an 

the manner in which the prospectuses and tables referred to in sub 
section (1) of section 41 shall be published and the form in which they shall be 

drawn up; prescribed for the purposes of section 48; 

[i] the Xner in which licences to act as insurance agents may be 

^applied for,] is sued or cancelled; 

LEG. REF. 

iThe original sub-S. (3) 'vas rc-m.mber- 
*^^The°oHSl cl’ fa) was omitted, iM 

♦ Substituted for the original U. to;. 


torn. . j /L\ 

5The original Cl. (f) was re-lettered (0), 

ihid. , , , X 

«Thc original Cl. (d) was re-lettered {c), 

ibid. 

T Substituted by S. 62, ibid\ 

8 Inserted by iatd, 
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ir u the contingencies other than those specified in clauses (a) to (f) of 

KroSt s^ciLfsl 

(j) the matters other than those specified in clauses (a) to (o) of sub¬ 
section (1) of section 74 on which a provident society shall make rules; 

(/) the form of any account, return or register required by Part’lII and 
the manner m which such account, return or register shall be verified ; 

(k) subject to the provisions of this Act, the fees payable thereunder and 

the manner in which they are to be collected; *] 

(/) the conditions and the matters which may be prescribed under sub¬ 
sections (5), n(6)], (10) and (12) of section 92; 

*[(m) any other matter which is to be or may be prescribed.] 

n* * ' * * * *.] 

made under ftis section shall be laid as soon as may be 
after it is made before each of the Chambers of the Central Legislature while it 
is in session, for a total period of one month which may be comprised in one 
session or in two or more sessions, and if before the expiry of that period 
where the period for which the rule is so laid before one Chamber does not coincide 
with that for which it is so laid before the other, before the expirv of the later 
of these periods, both Chambers agree in making any modification in the rule or 
both Chambers agree that the rule should not be made, the rule shall tliereafter 
have effect only in such modified form or be of no effect, as the case may be.] 

’[(4)] All rules made by a Local Government under the provision, nf 
section 24 of the Provident Insurance Societies Act, 1912, and i/force at Ae 
commencement of this Act shall so far as not inconsistent with the provisions nf 

Part III continue in force and have effect as if duly made under this section until 
they are replaced by rules made under this section. 

115. The Central Government may, on the application or with the consent 

Alteration of forms. ^ ^ company, alter the forms 

f , s j ■ the Schedules as respects that insurer 

for the purpose of adapting them to the circumstances of that insurer- ’ 

Provided that nothing done under this section shall exempt the insurer 

from supplying all information required under this Act so far as it is possibirfor 

the insurer to do so. lor 

* 

116. «[(!)] The Central Government may, by notification in the official 

Power to exempt from o/^domicded^m incorporated 

certain requirements. . . Indian State ®[from any of the 

either absol«ero'rT„l,ie Sr o'"' 

may be specified in the notification. conditions or modifications as 

^ "“[Provided that no such notification shall be issued unle« f i 

^yemment is satisfied that insurers constituted incomoratpH nr 
British India are under the law or practice in such State mtitlerl tE • 

corresponding to those conferred by the notiSon or to S 
opinion of the Central Government are at least equivalent ftereta] 


LEG. REF. 

^Inserted by S. 16, Act XX of 1940 
“The word “and” was omitted, ibid 

* Inserted by S. 32, Act XI of 1939, 

* Inserted by S. 16, Act XX of 1940. 
® The proviso was omitted, ibid, 
•This subsection was inserted, ibid. 


af t7s“'"63"Ac, xm'-f ■,„<» 

•Sab,,i,„ea hj i: f,; Jg ™ of mi. 

loThis proviso was added, ibid. 
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’[(2) This section shall apply in respect of provident societies as defined 

in Part III as it applies in respect of insurers.] . r i, a 

n i l6 A The Central Government shall every year cause to be published, 

^ ,n such manner as it may direct, a summary of the 

Summary of returns to accounts, balance-sheets, statements, abstracts and 
be published. Other returns under this Act or purporting to be under 

this Act which have been furnished in pursuance of the provisions of this Act to 
the Superintendent of Insurance during the year preceding the year of publication, 
and marappend to such summary any note of the Superintendent of Insurance 

nr of the Central Government and any correspondence. 

Provided that nothing in this section shall reqmre the publication of the 

statements referred to in sub-section (1) of section 28.] 

117 Nothing in this Act shall affect the liability of an insurer being a 
11/. wotniig provident society as defined in 

Saving of provisions of m being a company] to comply with the provi- 

Indian Companies Act, Indian Companies Act, 1913, m matters 

1913. otherwise specifically provided for by this Act. 

11« Nothine in this Act shall apply to any Trade Union registered under 
118. Nothing J926, or to any msu- 

Exemptions. ranee business carried on by the Central or by a 

Provincial Government, or to any provident fund to which the provisions of the 
Provident Funds Act, 1925, apply, or, if . S^PenMendent of nsurancyo 
orders in any case, and to such extent •‘[or subject to such conditions or modifica 

tions] as he specifies in such order, to— . . , r- . i r 

(a) any fund in existence and officially recognised by the Central Gov¬ 
ernment before the 27th dav of January. 1937, maintained by or on behalf of 
Government servants or Government pensioners for the mutual benefit of contn- 

butors to the fund and of their dependents, or , u ii 

.rnmeni LL or of n.iloay sorram, wl.id, taa k™ from, any or 

all of the provisions of the Provident Insurance Societies Act, 

Un9 Anv person mav on pavment of a fee of five rupees mspect the 
^ documents' filed by an insurer with the Supennten- 

Tnspcction and suiiply o£ of Insurance under clause (/) of sub-section (2) 

copies of published pros- section 3, and may obtain a copy of any such 
pectus, etc. document or part thereof on payment in advance at 

the prescribed rate for the making of the copy.] ^ 

120. The market value on the day of deposit of 
securities deposited in pursuance of any of the pro¬ 
visions of this Act with the Reserve Bank of India 
shall be determined by the Reserve Bank of India 
whose decision shall be final. 


Determination of market 
value of securities deposit¬ 
ed under this Act. 


Amendment of section 

130. Act IV of 1882. 


121. To the Exception to section 130 of the 
Transfer of Property Act, 1882, the following words 
and figures shall be added, namely:— 

"or affects the provisions of section 38 of the Insurance Act, 1938’*. 

A„,„.„non, .( ScWulc ‘[122. 1'™' X- f i^l« Urst SAeWe to 

I Act IX of 1908. the Indian limitation Act, 1908 — 

(a) for the entry in the first column the following shall be substituted, 

namely____ 


LEG. REF. 

1 Added by S. 63, Act XllT of 1941. 
^Inserted by S. 64, 

® Inserted by S. 65, ibid. 


^Inserted by S. 66, ibid. 

'‘^Substituted by S. 67, ibid. , , , 

® Inserted by S. 68, iTu'd. (The 
S. 122 was repealed by Act XI of 1939). 
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'(a) On a policy of insurance when the sum insured is payable after proof 
of the death has been given to or received by the insurers. 

(b) On a policy of insurance when the sum insured is payable after proof 
of the loss has been given to or received by the insurers.*; 

(b) for the entry in the third column, the following shall be substituted, 

namely:— 

‘(a) The date of the death of the deceased. 

(b) The date of the occurrence causing the loss.*] 

123. The Provident Insurance Societies Act, 1912, the Indian Life Assur¬ 
ance Companies Act, 1912, and the Indian Insurance 
Companies Act, 1928, are hereby repealed. 

THE FIRST SCHEDULE. 

(See Section 11.) 

Regulations and Forms for the preparation of Balance-Sheet. 

PART 1. 

Regulations. 

1. The balance-sheet required to be prepared in respect of every class of business 
carried on by an insurer is, in the form in which it is set out in Part II of this Schedule 
(Form A), appropriate to a case where the insurer maintains a separate fund in respect 
of life insurance business. 

2. The balance-sheet of life insurance business shall be prepared as a separate docu¬ 
ment. The balance-sheet of any class of business may be prepared as a separate document 
instead of being incorporated by the addition of columns and headings in the general 
balance-sheet, but the totals of each such separate balance-sheet (showing the total assets 
of the class’ of business, the balance at the credit of the life insurance fund or other 
separate fund or account, the amount of shareholders’ undivided profits, and outstanding 
liabilities) must in any case be incorporated in the general balance-sheet. 

3. If any combined balance-sheet is for any purpose issued by an insurer, it shall be 
in accordance with the Form set out in this Schedule, and there shall not be included among 
the assets shown in any such combined balance-sheet any amount in respect of any holding 
in or advance to any insurer whose assets and liabilities have been incorporated therein. 
Every combined balance-sheet must show clearly on the face thereof that it is a combined 
balance-sheet and must set out fully the name of every insurer whose assets and liabilities have 
been incorporated therein; if the assets and liabilities of any person not being an insurer 
are included in a combined balance-sheet the fact must be stated thereon. 

4. Where any guarantee has been given by an insurer (otherwise than in the ordinary 
course of re-insurance business) in respect of the policies of any other insurer, the balance- 
sheet of the insurer by whom the guarantee was given must show clearly the name of 
every insurer whose policies have been so guaranteed and the extent of the guarantee: 

Provided that this regulation shall not apply where a combined balance-sheet is 
issued incorporating the assets and liabilities of the insurer whose policies are gfuaranteed. 

5. Where any part of the assets of an insurer is deposited in any place outside. 
British India as security for the owners of policies issued in that place, the balance-sheet 
shall state that part of the assets has been so deposited, and, if any such part forms part 
of the life insurance fund, shall show the amount thereof and the place where it is 
deposited. Where any combined balance-sheet is issued by an insurer for any purpose, 
the information required by this regulation shall be shown in the aggregate in respect of 
all the insurers whose assets and liabilities have been incorporated in the balance-sheet. 

6. There shall be appended to the balance-sheet a statement in Form AA as set out 
in Part II of this Schedule showing the market value and the book value of the assets 

in India. 

7. Every balance-sheet shall contain the following certificates, namely:— 

(c) a certificate signed by the same persons as are required by this Act to sign the 
balance-sheet explaining how the values as shown in the balance-sheet of the Investments 
in Stocks and Shares have been arrived at and how the market value thereof has been 
ascertained for the purpose of comparison with the values so shown; 

(6) a certificate signed by the same persons as are required by this Act to sign the 
balance-sheet and signed also, so far as respects the value of any items, shown in the 
balance-sheet under the heading of “Reversions and Life Interests”, by an actuary, certi¬ 
fying that the values of all the assets have been reviewed as at the date of the balance- 
sheet, and that in their belief the assets set forth in the balance-sheet are shown in the 
aggregate at amounts not exceeding their realisable or market value under the several 
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headings—"Loans”, "Reversions and Life Interests”, "Investments”, "Agent’s Balances”, 
"Outstanding Premiums”, "Interest Dividends and Rents outstanding”. "Interest, Dividends 
and Rents accruing but not due”, “Amounts due from other Persons or Bodies carrying 
on Insurance Business”, "Sundry Debtors”, "Bills Receivable”, "Cash” and the several 
items specified under "Other Accounts”. 

Provided that if the persons signing the certificate are unable to certify that the 
assets set forth in the balance-sheet are so shown as aforesaid, a full explanation of the 
bases upon which the values shown in the balance-sheet have been assessed shall be given 
in the certificate; 

(f) a certificate signed by the same persons as are required by this Act to sign the 
balance-sheet and by the auditor certifying that no parts of the assets of the life insurance 
fund has been directly or indirectly applied in contravention of the provisions of this Act 
relating to the application and investment of life insurance funds; and 

(d) certificates signed by the auditor (which shall be in addition to any other 
certificate or report which he is required by law to give with respect to the balance-sheet) 
certifying— 

(i) that he has verified the cash balances and the securities relating to the insurer’s 
loans, reversions and life interests, and investments; 

(ii) to what extent, if any, he has verified the investments and transactions relating 
to any trusts undertaken by the insurer as trustee; and 

(iii) in the case of a combined balance-sheet, that he has audited the balance-sheet 
and accounts of every insurer whose assets and liabilities are incorporated therein, or that 
any such balance-sheet and accounts which have not been audited by him have been certified 
by independent auditors. The said certificate shall contain a reference to such reserva¬ 
tions, if any, as may have been made by any auditor upon any report or certificate given 
by him with respect to the balance-sheet and accounts of any insurer whose assets and 
liabilities are incorporated in the combined balance-sheet. 

8. If the values shown in the balance-sheet in respect of “Holdings in Subsidiary 
Companies” or “House property (i) in India (ii) out of India” haee been increased smee 
the last previous balance-sheet, the certificate required by paragraph (b) of the last fore¬ 
going regulation shall state the amount of every increase not solely due to the 
subsequent additions or, as respects holdings in controlled companies, to increased proms, 
and shall contain an explanation of the reason therefor. 

9. For the purposes of this Schedule the following expressions have the meanings 
hereby respectively assigned to them, namely 

(<i) "combined balance-sheet” includes any combined statement made by an insurer 
of assets and liabilities in the form of a balance-sheet which includes the assets and 
liabilities of any other insurer; and 

(h) "market value” means as respects any assets the market value thereof as 
ascertained from published market quotations, or, if there be no such value, its fair value 
as between a willing buyer and a willing seller. 
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FORM AA. 

Classified Summary of the ^Assets in India] of the...Company on 19 . 


1 

Class of Asset. 

4 

Book value 

Market 

1 

Remarks 

as per (a) 

value as per 

as per 


below. 

(6) below. 

(c) below. 


(1) Government of India Securities 

( 2 ) Indian Provincial Government Securities 

(3) Indian Municipal Port and Improvement 

Trust Securities including Debentures. 

(4) Debentures of Indian Railways 

(5) Guaranteed and Preference Shares of Indian 

Railways. 

(6) Annuities of Indian Railways 

(7) Ordinary Shares of Railways in India 

(8) Other Debentures of concerns in India 

(9) Other Guaranteed and Preference Shares of 

concerns in India. 

(10) Other Ordinary Shares of concerns in 

India. 

(11) Loans on the Company’s policies effected in 

India and within their surrender value. 

(12) Loans on Mortgage of property in India 

(13) Loans on Personal Security to persons 

domiciled and resident in India. 

(14) Other loans granted in India (particulars to 

be stated). 

(15) Land and House property in India 

(16) Cash on Deposit in Banks in India 

(17) Cash in Hand and on current account in 

banks in India. 

(18) Agents* balances and outstanding premiums. 

(19) Interest, dividends and rents either outstand¬ 

ing or accrued but not due. 

(20) Other assets in India (to be specified) 







The statement shall show— 

(a) the value for which credit is taken in the balance-sheet for each of the above- 
mentioned clfisses of assets; 

(^)) the market value of such of the abovementioned classes of assets as has been 
ascertained from published quotations after deduction of accrued interest included in 
market prices in those cases where accrued interest is included elsewhere in the balance- 
sheet ; 

(c) how the value of such of the abovementioned classes of assets as has not been 
ascertained from published quotations has been arrived at, and 

(d) the rates of exch^ge at which the values of the assets other than in rupee 

currency have been converted into rupees. 

* 

The market values need not be shown separately, where they are not less than the 
book values and a certificate to that effect is appended to the statement. 

No amounts on account of any of the following; items may be entered in the 
statement 

Goodwill. 

Preliminary, formation, organisation or development expenses. 

Commission or discount on shares or debentures issued. 

Commuted Commission. 

Expenditure carried forward to be written off in future years; 

LEG. REF. ~ 

1 These words substituted for “Indian Assets’^ by S. 35, Act XI of 1939, 
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THE SECOND SCHEDULE. 

{See Section 11.) 

Regulations and Forms for the preparation of Profit and Loss Accounts. 

PART I. 

Regulations. , t» r. , t 

1 The items on the income side of the Profit and Loss Account and Profit and Loss 

Appropriation Account must relate to income whether 

items on the expenditure side must relate to expenditure whether actually pa d or not. 

2 Deductions from Interest, Dividends and Rents to be shown in respect ot income 
tax must incTucirall amounts in Respect of British Indian income-tax whether or not it has 

been or is to be deducted at source or paid direct. <;hn\vn in the Revenue 

1 The Interest Dividends and Rents less income-tax thereon shown in the Kevenue 

Accounts to any classes of business other than life insurance business including 

^nnuhrbusiness ^ay. If the insurer so desires, be included with the corresponding items 

in the Profit and Loss Account. 

PART 11. 

FORMS. 


FORM B. 

Form of Profit and Loss Account, 
Profit and Loss Account of for the year ended 


British Indian Taxes on the 
Insurer’s Profits fnot appli- 
cab'e to any particular Fund 

or Account). 

Expenses of Management (not 
applicable to any particular 
Fund or Acciunt)*. 

Loss on Realisation of Invest¬ 
ments (not charged to Ke* 
serves or any pailicular runcl 
or Account) 

Depreciation of Investments 
(not charged to Reserves or 
any particular Fund or Ac- 
count) 

Loss transferred from Revenue 
Accounts (details to be 

given) , 

Other Expenditure (to be spcci- 

fied) ‘ A I' 

Balance for the >ear earned to 

Appropriation Account 


Rs. A P 


Interest, Dividends and Rents 
(not applicable to any parti¬ 
cular Fund or Account). R?. 
Less—Income-Tax thereon 

Rs. 

Profit on realisation of Invest¬ 
ments (not credited to Re¬ 
serves or any particular 
Fund or Account) 
Appreciation of Investments 
(not credited to Reserves or 
any particular Fund or Ac- 

count) •• 

Profit transferred from Ke¬ 
venue Accounts (details to 

be given) 

Transfer Fees 


Other Income (to be specified) 

Balance being loss for the year 
carried to appropriation Ac¬ 
count 


19 . 


Rs. A. P. 


FORM C. 

Form of Profit and Loss Al>propriatton Account. 
Profit and Lo»s Appropriation Account of for the year, 


ended 


19 . 


Rs. A. P. 

Balance being loss brought for¬ 
ward from last year 
Balance being loss for the year 
brought from Profit and Loss 
Account (as in Form B) 


Rs. A. P. 

Balance brought forward from 
last year .. Rs- 

Less—Dividends since paid in 
respect of last year (to be 
specified and if “free of tax*’ 

to be so stated)t •• Rs. 



*If any sum has been deducted from this item and entered on the assets side of the 

balance-sheet, the amount must be shown separately. ., , , *. •£ 

|NoTE.-"This item may be shown on the other side of the account if preterrea. 
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FORM C— conid. 


Dividends paid during the >ear 
on account of the current 
year (to be specified and if 
“free of tax" to be so stated) 
Transfers to any particular 
Fu d$ or Accounts (details to 

Rb. A. p. 

1 

Balance for the year brought 
from Profit and Loss Ac¬ 

Rs. A. p. 

be given) 

« 

count (as in Form B) 


Balance at end of the year a> 
shown in the Balance-Sheet 

i 


Balarice being loss at end of the 
yrar as shown in the Balance- 
Sheet 



THE THIRD SCHEDULE. 

{See. section 11.) 

Regulations and Forms for the preparation of Revenue Accounts. 

PART I. 

Regulations. 

1. Form D is, as set out in Part II of this Schedule, appropriate for life insurance 
business, but a separate revenue account must be prepared for every class ^.[or sub-class] 
of business in respect of which the insurer is required to maintain a separate account. 

2. Form F is, as set out in Part II of this Schedule, appropriate for fire insurance 

business. A separate revenue account in the same form must be prepared for 2 [* + *] 
miscellaneous insurance i [exclusive of any sub-class of such business in respect of which 
the insurer is required to maintain a separate account] 3[* * * Form E is, as 

set out in Part II of this Schedule, appropriate for marine insurance business. 

4 [For a sub-class of miscellaneous insurance in respect of which the insurer is 
required to maintain a separate account. Form D or Form F as set out in Part II , of this 
Schedule may be used with such modifications as the Superintendent of Insurance may . 
authorise. ] 

3. If any combined revenue account is for any purpose issued by an insurer it must 
be in accordance with the forms specified in this Schedule and must clearly show on the 
face thereof that it is a combined revenue account, and must set out fully the name of 
every insurer required to make separate returns under this Act whose revenue and expen¬ 
diture have been included therein; if the revenue and expenditure of any person not being 
an insurer are included in a combined revenue account, the fact must be stated thereon. 

4. The items on the income side of the revenue account must relate to income whether 
actually received or not, and the items on the expenditure side must relate to expenditure 
whether actually paid or not. 

5. Re-insurance premiums, whether on business ceded or accepted, are to be brought 
into account gross (t.e., before deducting commissions) under the head of premiums. 

6. As respects life insurance business the following statements shall be furnished 
to the Superintendent of Insurance every year showing details provided for in a Form 
pertaining thereto:— 

(A) A statement in form DD as set forth in Part II of this Schedule. 

(B) A statement in form DDD as set forth in Part II of this Schedule. 

(C) A statement in form DDDD as set forth in Part II of this Schedule. 

7. The following information shall be supplied in addition to the revenue account 
namely, the gross premium written in India for life, fire, marine and accident and 
miscellaneous insurance business. 

8. Any office premises which form part of the assets of a life insurance fund must 
be treated as an interest earning inyestn^nt, and accordingly, in the revenue account for 
life insurance business a fair rent for the premises must be included under the heading 
“Interest, Dividends and Rents” and m the revenue account for every class of business for 
which the premises are used proper charges for the use thereof must be included under 
the heading “Expenses of Managment”. 


LEG. REF. 

^Inserted by S. 70, Act XIII of 1941. 
^The words “accident and” were omitted 
by S. 19, Act XX of 1924. 


Xiic wwiui, muluamg Workmen’s Com* 
pensation and Motor Car Insurance” wer( 
omitted by tbid, 

♦Added by S. 70, Act XIII 6f 1941 
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9. Where an insurer carries on the business of life insurance in conjunction with 
any other class of insurance business the expenses of management charged to the life 
insurance revenue account must not include more than a reasonable proportion of the 
common expenses and in particular, no such account must be charged with more than a 
fair sum for the use of any office premises having regard to the income from the various 
classes of business carried on and to the extent to which the premises are used for the 
purposes of each class of business. 

10. Deductions from Interest, Dividends and Rents in respect of income-tax must 
include all income-tax charged on such income whether or not it has been or is to be 
deducted at source or paid direct; the income-tax to be shown as so deducted in the life 
insurance Revenue Account is British Indian, United Kingdom, Foreign and Dominion 
income-tax, but the income-tax to be shown as deducted in Revenue Accounts of any other 
classes of business is British Indian income-tax only. 


PART II. 

FORMS. 

FORM D. 

Form of Revenue Account applicable to Life Insurance Business. 

Revenue Account of for the year ended 19 , in respect of 

Business. 


Busi¬ 

ness 

within 

India. 


Busi¬ 
ness 
out of 
India, 
(a) 


a 

o 

H 


Busi¬ 

Busi¬ 

ness 

ness 

within 

out of 

India. 

India 


(fl) 


rt 

O 

H 


Claims under Poli¬ 
cies (i n c lu ding 
p r o V ision for 
claims due or in¬ 
timated), less Re¬ 
in s u r a nee— 

By death 
By maturity 
Annuities, less 

Re-insur ances 
Surrenders (inclu¬ 
ding Surrenders 
of bonus), less Re¬ 
insurances. 
Bonuses in Cash, less 
Re-insurance 
Bonuses in Reduc¬ 
tion of premiums, 
less Re insuran¬ 
ces. »[* •] 

Expenses of Mana¬ 
gement (b)— 

*[1. (a) Commis¬ 

sion to insurance 
agents (less that 
on re insurances).. 

(b) Allowances and 
commission (other 
than commission 
included in sub- 
item (o) p r e c e- 

ding)] 





Balance of Fund at 
the beginning of 
the year 

Premiums, less Re¬ 
insurances— 

(0 First year pre¬ 
miums 

(li) Renewal pre¬ 
miums 

(mi) Single pre¬ 
miums 

Consideration for 
Annuities granted, 
less Re insurances 

Interest, Dividends 
and Rents 

Less—Inci me tax 
thereon (d) 
I'egistration fees . 
Other Income (to be 
specified) (c). 

Loss transferred to 
Profit and Loss 
Account. 

Transferred from 
Appropr i a t i o II 
Account 



LEG. REF. 

1 The entry “Commission to insurance 
acents (less that on re-insurances) was 

oSedW s. 70 . Act XIII of 1941 . 


2 This entry was substituted for the entry 
"1. Allowances and Commission (other 
than commission to insurance agents) ibid. 
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FORM D— contd. 



, Busi¬ 

1 

1 

Busi 



Busi¬ 

Busi¬ 



ness 

ness 



ness 

ness 



within 

out of 



within 

out of 



India. 

India. 

■i 


India. 

India. 

0 



(o) 

o 


1 

1 

(o) 

H 

1 

4 

* 

H 

1 

J 




2. Sal a r i e s, etc. 
(other than t o 
agents and those 
contained in item 

No. 1). 

3. Travelling ex¬ 
penses. 

4. Directors* fees. 

5. Auditor’s fees. 

^[6. Medical fees]. 

*[7.] Law charges. 

*[8 ] Advert ise- 

ments 

^[9.] Printing and 
Stationery 

^[lO.] Other expen¬ 
ses of management 
(accounts to be 
specified) 

Other pay¬ 
ments (accounts to 
be specified). 

*[12.] Rents for 
offices belonging 
to and occupied 
by the insurer .. 

*[13.] Rents of 
other offices occu¬ 
pied by the insu¬ 
rer 

Bad Debts 

United Kingdom, 
British Indian, 
Dominion and 
Foreign Taxes .. 

Other Expenditure 
(to be specified) .. 

Profit transferred to 
Profit and Loss 
Account 

Balance of Fund at 
the end of the 
year as shown in 
the Balance sheet. 


Rs. 


Rs- 


Rs. 


R 


s. 


Rs. 


Rs 



NOTES. 

(o) 3 [♦**»] These columns apply only to business the premiums in respect of which 
are <[ordinarily paid outside India]. ^ wnich 

®If any question arises wheffier any premiums are ordinarily paid outsidi^ 
the Superintendent of Insurance shall decide the question and his decision shal l be final 

^ « having his head office in British India" 

^Inserted by S. 70^ Act XIII of 1941. omitted, rhid. ^ were 

2 The original entries numbered 6 to 12 * Substituted for the words “navahl« . 

were re-numbered 7 to 13, ibid, side India” by S. 19, Act XX 

•The words "In the case of an . insurer «Added by W. ^ 
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(6) If any sum has been deducted from this item and entered on the assets side of 
the balance-sheet, the amount so deducted must be shown separately. Under this item 
the salary paid to the managing agent or managing director shall be shown separately from 
the total amount paid as salaries to the remaining staff. 

(c) All single premiums for annuities, whether immediate or deferred, must be 
included under this heading. 

(d) British Indian, United Kingdom, Foreign and Dominion Income-tax on Interest, 
Dividends and Rents must be shown under this heading, less any rebates of income-tax 
recovered from the revenue authorities in respect of expenses^ of management. The 
separate heading on the other side of the account is for United Kingdom, British Indian, 
Foreign and Dominions taxes, other than those shown under this item. 

(e) Under the head “Other Income” fines, if any. realised from the staff must be 

shown separately. All the amounts received by the insurer directly or indirectly whether 
from his head office or from any other source outside ’[* *1. India shall also be shown 

separately in the revenue account except such sums as properly appertain to the capital 

account. - - j d • • i 

(/) In the case of an insurer having his principal place of business outside British 

India the expenses of management for business out of India and total business need not 
be split up into the several sub-lieads, if they are not so split up m his own country. 





LEG. REF. 

iThe word “British” was omitted by S. 36, Act XI of 1939. 
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Total .. ' _J_I_ I I _)_ 

The amounts should be stated to the nearest nioces and after deduction of re-insurances 

1^1, ^ leg. ref. 

^These words were inserted by S. 36 of Act XI of 1939. 
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FORM DDD. 

Additions to and deductions from policies of the. Company for the. year ending 19 . 



Ordinary life insurance 
policies insuiing money to 
be paid on death or 
survivance. 


Annuities 


No. 


Sum 

assured 


Reversionary 

bonus 

additions. 


No. 


Annuity 

per 

annum. 


(1) Policies at beginning of 

year 

(2) New policies issued 

(3) Old policies revived 

(4) Old policies changed and 

increased 

(5) Bonus additions allotted .. 


Total .. 


Disconfiftued during year— 


(6) By dcatii 

(7) By survivance or the hap¬ 

pening of the contingen¬ 
cies insured against other 
than death 

(8) By expiry of term under 

temporary insurances 

(9) By surrender (‘f policy 

(10) By surrender of bonus .. 

(11) By forfeiture or lapse .. 

(12) By change and decrease .. 

(13) By being not taken up 


l\)i:al discontinued 


Total existing at end of year .. 


>[A separate statement must be given in respect of each-,class of: life insur^ce 
business for which a separate revenue account is submitted.,, 3 - ' ■ 

Insurers having their principal place of business inp^riiish India shall giyej-the 
information required in the form separately for business trausaClfed in India and biisipess 
transacted outside India and insurers having -tJicir ppincipal place of-business outside British 
India will furnish information regarding business transacted in India only.] ; - 

FORM DDDD. . r. 

Particular of Hie policies forfeited or lapsed the last •[*] year wider rcide^^less 
those ^[revived] and reinstated, for full benefits, classified according to the year in which 

they zvere issued. ! r!_ 


H*] Year in wliich the policies were issued. 


Number of policies Sum insured under 
forfeited or policies forfei^d 
lapsed. J or lapsed, j 


Rs. 


Yc.ar ending 19 , being the year under review-- 
Year ending 19 ,-being tl.c >Car previous 1o 
that under review. ' 


LEG. REF. 

^ Added by S. 36, Act XI of 1939. 

2 The word “financial” was omitted 


ibid. 


5 Substituted for “revised” by ibid* 




f . 
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And so on, the number of and sum insured under policies forfeited or lapsed in the 
last ^[*] year under review being stated after classification according to each of the 
proceeding years in which they were issued. 

A separate statement must be given in respect of each class of life insurance business 
for which a separate revenue account is submitted. 

Insurers having their principal place of business in British India shall give the 
information required in the form separately for business transacted in India and business 
transacted outside India and insurers having their principal place of business outside 
British India will furnish information regarding business transacted in India only. 

FORM E. 

Form of Revenue Account applicable to Marine Insurance Business, 

Revenue Account of for the year ended 19 , in respect of 

Marine Insurance Business. 



• 

u 


r 

' 


u 




rt 





rt 









V 




>1 





>s 

A 



bfi 

</i 

u 





cn 


« 

u 

c 




• 

u 

c 

X 


V 

0) 

V 

>i 



X 

-3 

4/ 



o 




>> 

u 

tA 


4-» 

o 

3 




o 

3 


c 

V 

CL 

O 

♦ 


c 

a ' 

O 

• 




X 



W 1 

Vt 


u 


4) 



u 

(/) 

o 


3 

ci 

U 

o 


3 

X 

u 

o 

u 


X 

H 


u 


1 

H 




• • 


• • 


♦Claims paid (less Salvages 
and Rc-insurances) (o) 

♦Commission 
♦Expenses of Management 
(&) 

♦Bad Debts 


United Kingdom, British 
Indian, Dominion and 
Foreign Taxes 
♦Other Expenditure (to be 
specified) 

Profit transferred to Profit 
and Loss Account 
Balance of Marine Insu¬ 
rance Business Account at 
end of year as shown in 
the Balance-sheet: 
Balances 

Additional Reserve (i f 
any) 


Rs 


Rs. 


Rs. 


Rs. 


Balance of Marine Insu¬ 
rance B siness Account 
at beginning of the year 

Balances 

Additional Reserve (if 
any). 

♦Premiums (less Returns, 
Reinsurances, Brokera 
ges and Discount (r) 

Interest, Dividends and 
Rents. Rs 

Less—Income-tax there¬ 
on Rs. 

♦Other Income(to be spe¬ 
cified) (d) 

Loss transferred to Pro¬ 
fit and I.oss Account 


Transferred from Appro¬ 
priation Account 


■’Js. 


Rs 


Rs. 


Rs 


NOTES. 

(а) This heading must include all expenses directly incurred in settling claims. 

(б) If any sum has been deducted from this item and entered on the assets side of 
the balance-sheet the amount so deducted must be shown separately. 

(c) Where the account is furnished under the provisions of section 11 of the 
Insurance Act, 1938, separate figures for claims paid to claiments in ^*] India and claimants 
outside 2[*] India, and for premiums derived from business effected in 2[*] India and 
effected outside H*] India must be given. 

(d) All the amounts received by the insurer directly or indirectly whether from 
his head office or from any other source outside 2[*] India shall also be shown separately 
in the revenue account except such sums as properly appertain to the capital account. 

♦Where the account is furnished under the provisions of clause (6) of sub-section (2) 
of section 16 of the Insurance Act, 1938, by an insurer to whom that section applies, separate 
figures for business within 2 [*] India and business out of 2 [*] India must be given against 
the items marked with an asterisk. Against all other items the totaL amount for the 
business as a whole may be given. _ ' _ 

LEG. REF, S. 36, Act XI of 1939. 

^The word “financial’* was omitted by ^ The word “British” was omitted by tW. 
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FORM F. 

Form of Revenue Account applicable to Fire hisurande. Business and to i[*] MisceU 
Icncous Insurance Business* *]. 

Revenue Account of for the year ended 19 , in respect of Business. 


Rs. 


*Claims under Policies, less Re-in 
surance s(fl) (d) : 

Paid during the year 
Total estimated liability 
in respect of outstand¬ 
ing claims at end of 
the year whether due 

or intimated 


Rs. 


Total 


• • 


Less—Outstanding at end 
of previous year (b) . 


Rs. 


* • 


♦Commission 

♦Expenses of Management 

U) 

♦Bad Debts 
United Kingdom, Foreign and Do¬ 
minion Taxes 

♦Other Expenditure (to be speci¬ 
fied) 

Profit transferred to Profit and Loss 
Account 

Balance of Account at the end of the 
year as shown in the Balance-Sheet. 
Reserve for Unexpired Risks, being 
per cent, of premium income of 
year .. Rs. 

Additional Reserve (if any) .. Rs. 


Rs 


Rs 


Balance of Account at 
beginning of the year: 

Reserve for Unexpired 
Risks 

Additional Reserve (if 
any) 

♦Premiums, less Re-insu¬ 
rances (d) 

Interest, Dividends and 
Rents 

Less—Income-tax thereon. 


Rs. 


Rs. 

Rs. 


Rs. 

Rs. 


♦Other Income (to be 
specified) (e) 

Loss transferred to Profit 
and Los.s Account 
Transferred from Appropriation 
Account 


• • 


• • 


Rs. 


NOTES. 

(a) This heading must include all expenses directly incurred in settling claims. 

(b) If in any year the claims actually paid and those still unpaid at the end of that 
year in respect of the previous year or years arc in excess of the amount included in the 
previous year’s Revenue Account as provision for outstanding claims, then tlie amount 
of such excess must be shown in the Revenue Account. 

(c) If any sum has been deducted from this item and entered on the assets side 
of the balance-sheet the amount so deducted must be shown separately. 

(d) Where the account is furnished under the provisions of section 11 of the 
Insurance Act, 1938, separate figures for claims paid to claimants in «[*] India and claimants 
outside ^i*] India, and for premiums derived from business as effected in »[♦] Indiaand 
effected outside India must be given. 

(e) All the amounts received by the insurer directly or indirectly whether from 
his head office or from any other source outside 3[*] India shall also be shown separately 
in the revenue account except such sums as properly appertain to the capital account. 

* Where the account is furnished under the provisions of clause (b) of sub¬ 
section (2) of section 16 of the Insurance Act, 1938 by an insurer to whom that section 
applies, separate figures for business within ^[*] India and business out of 3[*] India must be 
given against the items marked with an asterisk. Against all other items the total amount 
for the business as a whole may be given. 


pensation and Motor (2ar Insurance Busi¬ 
ness*’ were omitted, ibid. 

5 The word “British” was omitted by S. 
36, Act XI of 1939. 


LEG. REF. 

^ “Accident and” were omitted by S. 19, 
Act XX of 1940. 

2 The words “Including Workmen’s Com¬ 
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THE FOURTH SCHEDULE. 


(See section 13.) 

Regulations for the preparation of Abstracts of Actuaries* Reports and Requirements 

applicable to such Abstracts. 


PART I. 


Regulafmis. 

1. Abstracts and Statements must be so arranged that the numbers and letters of the 
paragraphs correspond with those of the paragraphs of Part II of this Schedule. 

2. In showing the proportion which that part of the annual premiums reserved as a 
provision for future expenses and profits bears to the total of the annual premiums, in 
accordance with the requirements of ^ [paragraph 4] of Part II of this Schedule no credit 
is to be taken for any adjustments made in order to secure that no policy is treated as 
an asset. 

3. (1) The average rate of interest yielded in any year by the assets constituting a 
life insurance fund shall, for the purposes of ^[paragraph 5] of Part II of this Schedule, 
be calculated by dividing the interest of the year by the mean fund of the year; and for 
the purposes of any such calculation the interest of the year shall be taken to be the whole 
of the interest credited to the life insurance fund during the year after deduction of 
income-tax charged thereon (any refund of income-tax in respect of expenses of manage¬ 
ment made during the year being taken into account), and the mean fund of the year shall 
be ascertained by adding a sum equal to one-half of the amount of the life insurance fund 
at the beginning of the year to a sum equal to one-half of that fund at the end of the 
year, and deductions from the aggregate of those two sums an amount equal to one half 
of the interest of the year. 

(2) For the purposes of the calculation aforesaid either— 

(a) all profits and income arising during the year from sums invested in reversions 
shall be included in the interest credited to the life insurance fund during the year; or 


(b) such portion of the life insurance fund as is invested in the purchase of rever¬ 
sions, and the profits and income arising therefrom, shall be excluded from the calculation; 
but in that case a statement must be added to the information required under the said 
^[paragraph 5], showing in respect of the portion of the fund excluded as aforesaid, 
the average rate of annual profit and income for which credit has been taken during the 
five years last preceding the valuation date, and explaining the manner in which the said 
average rate has been calculated. 

(3) The information given in accordance with the requirements of the said 
2 [paragraph 5] shall show clearly by which of the methods hereinbefore in this regulation 
mentioned the sums invested in reversions and the profits and income arising therefrom 
have been dealt with, 

4. Every abstract prepared in accordance with the requirements of Part II of this 
Schedule shall be signed by an actuary and shall contain a certificate by him to the effect 
that he has satisfied himself as' to the accuracy of the valuations made for the purposes 
thereof and of the valuation data: 

Provided that in the case of an abstract prepared on behalf of insurer], if the 
actuary who signs the abstract is not a permanent officer of ^[the insurer] the tertificate 
as to the accuracy of the valuation data shall be given and signed by the principal officer 
of ^[the insurer] and the actuary shall include in the abstract a statement signed by him 
showing what precautions he has taken to ensure the accuracy of the data. 

5. For the purposes of the Schedule the following expressions have the meanings 
hereby respectively assigned to them, namely. 

"extra premium” means a charge for any risk not provided for in the minimum 
contract premium; 

"inter-valuation period” means, as respects any valuation, the period to the valuation 
date of that valuation from the valuation date of the last preceding valuation in connection 

which an abstract was prepared under this Act or under the enactments repealed by 
this Act or, in a case where no such valuation has been made in respect of the class of 
business’ in question, from the date on which the insurer began to carry on that class 

of business; 

"maturity date” means the fixed date on which any benefit will become payable either 
absolutely or contingently; 


LEG. REF. 

1 Substituted for the word and figure 

»para^a7h 3” by S. 37, Act XI of 1939. 

2 Substituted for the word and figure 
“paragraph 4”, ihid. 


3 Substituted for the words "an insurance 
company”, ibid. 

* Substituted for the words "the company” 
ibid, ’ 
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“net premiums" means as respects any valuation the premiums taken credit for in 
the valuation; 

“premium term” means the period during which premiums are payable; 

“valuation date” means as respects any valuation the date as at which the valuation 
is made. 

PART II. 

Requirements applicable to an Abstract in respect of Life hls^lrance Business. 

The following tabular statements shall be annexed to every abstract prepared in accord¬ 
ance with the requirements of this Part of this Schedule, namely;— 

(а) a Consolidated Revenue Account, in the Form G annexed to this Part of this 
Schedule, for the inter-valuation period (except that it shall not be necessary to prepare such 
an account in respect of any class of business so long as the insurer deposits annually with 
the Superintendent of Insurance an abstract in respect of that class of business) i and 

(б) a Summary and Valuation in the Form H annexed to this Part of this Schedule 
of the policies included at the valuation date in the class of business to which the abstract 
relates; and 

(c) a Valuation Balance-Sheet in the Form I annexed to this Part of this Schedule; 

and 

(d) a statement in Form DDD as set forth in Part II of the Third Schedule of the 
additions to and deductions from the number of policies and the sums insured thereunder for 
each class of life insurance ^[for the inter-valuation period (except that it shall not be necessary 
to prepare such statement in respect of any class of business so long as the insurer depo¬ 
sits annually with the Superintendent of Insurance an abstract in respect of that class of 
business), ] 

2 [+ ♦ + ♦♦♦♦* ♦] 
and every such abstract shall show— 

1. The valuation date. 

2. The general principles and full details of the methods adopted in the valuation of 
each of the various classes of insurances and annuities shown in the said Form H, including 
statements on the following points:— 

(a) whether the principles were determined by the instruments constituting the com¬ 
pany or by its regulations or bye-laws or how otherwise; 

(b) the method by which the net premiums have been arrived at and how the ages 
at entry, premium terms and maturity dates have been treated for the purpose of the 
valuation; 

(f) the methods by which the valuation age, period from the valuation date to the 
maturity date, and the future premium terms, have been treated for the purpose of the 
valuation; 

(d) the rate of bonus taken into account where by the method of valuation definite 
provision is made for the maintenance of a specific rate of bonus; 

(e) the method of allowing for— 

(i) the incidence of the premium income; and 

(ii) premiums payable otherwise than annually; 

(/) the methods by which provision has been made for the following matters, 
namely:— 

(i) the immediate payment of claims; 

(ii) future expenses and profits in the case of limited payment and paid-up policies; 

(iii) the reserve in respect of lapsed policies, not included in the valuation, but 
under which a liability exists or may arise; and whether any reserves have been made 
for the matters aforesaid; 

(q) whether under the valuation method adopted any policy would be treated as 
an asset, and, if so, what steps, if any, have been taken to eliminate such asset; 

(/i) a statement of the manner in which policies on under-average lives and poli¬ 
cies subject to premiums which include a charge for climatic, military or other extra risks 
have been dealt with; and 

(i) the rates of exchange at which liabilities in respect of policies issued in foreign 
currencies have been converted into rupees and what provision has been made for posa¬ 
ble increase of liability arising from future variations in the rates of exchange. 

3. The table of mortality used, and the rate of interest assumed, in the valuation. 


LEG. REF. word and" by S. 71, Act XTH of 1941. 

1 These words were substituted for the » Clause (e) was omitted, ibid. 
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4. The proportion .which that part of the annual premiums reserved as a provision 
for future expenses and-profits-bears to. the.total of the annual premiums, separately 
specified in respect of insurances with immediate profits, with deferred profits, with profits 
under discounted bonus systems, and without profits. 

5. The average rates of interest yielded by the assets, whether invested or unin¬ 
vested, constituting the life insurance fund for each of the years covered by the valuation 
date. 

6. The basis adopted in the distribution of profits as between the insurer and policy¬ 
holders, and whether such basis was determined by the instruments constituting the com¬ 
pany, or by its regulations or bye-laws, or how otherwise. 

7. The general principles adopted in the distribution of profits among policy-holders, 
including statements on the following points, namely:— 

(a) whether the principles were determined by the instruments constituting the 
company, or by its regulations or bye-laws, or how otherwise; 

(b) the number of years' premiums to be paid, period to elapse and other conditions 
to be fulfilled before a bonus is allotted; 

(c) whether the bonus is allotted in respect of each year’s premium paid, or in res¬ 
pect of each completed calendar year or year of assurance or how otherwise; and 

(d) whether the bonus vests immediately on allocation, or, if not, the conditions of 

vesting. 

8. (1) The total amount of profits arising during the inter-valuation period, in¬ 
cluding profits paid away and sums transferred to reserve funds or other accounts during 
that period, and the amount brought, forward from the preceding valuation (to be stated 
separately) and the allocation of such profits— 

(a) to interim bonus paid; 

(b) among policy-holders with immediate participation, giving the number of the 
policies which participated and the sums assured thereunder (excluding bonuses) ; 

(c) among policy-holders with deferred participation, giving the number of the poli¬ 
cies which participated and the sums: assured thereunder (excluding bonuses); 

, (d) among policy-holders in the discounted bonus class, giving the number of the 
policies which participated and the sums assured thereunder (excluding bonuses); 

' (e) to the insurer or, in the case of an insurance company, among shareholders or 
to shareholders' accounts (any such sums passed through the accounts during the inter¬ 
valuation period to be separately stated); 

(/) to every reserve fund or other fund or account (any such sums passed through 
the accounts during the inter-valuation period to be separately stated); 

(g) as carried forward unappropriated. \ , i. • r 

I (2) Specimens of bonuses allotted Mas a result of this valuation] to policies for 
one thousand rupees— 

(a) for the whole term of life effected at the respective ages of 20, 30 and 40, and 
having been in force respectively for five years, ten years, and upwards at intervals of 
ten years; and 

(b) for endowment insurances effected at the respective ages of 20, 30 and 40, for 
endowment terms of fifteen, twenty and thirty years, and having been in force respectively 
for five years, ten years and upwards at intervals of ten years; 

together with the amounts apportioned under the various manners in which the bonus 
is receivable. ... 

9. A statement in Form J annexed to this Part of this Schedule of specimen policy 
reserve values held or required to be held according to the methods adopted in the valua¬ 
tion, and specimen minimum surrender values in respect of whole life insurance policies 
for Rs. 1,000 with premiums payable throughout life effected at the respective ages of 
20. 30, 40 and 50, and immediately on payment of the first, second, third, fourth, [nttn.J 
sixth, seventh, eighth, ninth, tenth, fifteenth and twentieth annual premium; with similar 
specimen policy reserve values and specimen surrender values m respect of whole life 
insurance policies subject to premiums payable for 20 years and of endowment insurance 
policies maturing at age 55. i. 

10 A statement showing how the liability under any disability clause in a policy has 
been deterrriined m the valuation with full information of the tables of sickness or acci¬ 
dent used for the purpose. 

i[FORM G. 


Consolidated Revenue Account of 

. . 


for 


years 


Commencing 


--- LEG^. 'KEF. -- valuation date” by S. 71, Act XIII of Wh 

1 Substituted for .ffie. :^wofas *‘as at the ^xhis word was inserted, ibid. 
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and ending 


S.sS 

</) c 

O'-' 

CO 


o 

H 


Claims under Policies (inclu¬ 
ding provision for cla ms 
d le or intimated), less Re¬ 
insurances— 

By death 
By maturity 

Annuities, less Re-insurances. 

Surrenders (includingsurren¬ 
ders of Bonus), less Re¬ 
insurances.) 

Bonuses in cash, less Re-in¬ 
surances. 

Bonuses in Reduction of Pre¬ 
mium-, less Re-insurances. 

Expenses of Management (6) 
(e)— 

1. (a) Commission to insu¬ 
rance agents (less that on 
Re-insurances). 

{b) Allowances and Commis¬ 
sion (other than commis¬ 
sion included in sub-item 
(a) preceding).' 

2. Salaries, etc. (ot^cr than 
to ag< nts and those contain 
ed in sub-item 1 (6) preccd- 

3. Travelling expenses 

4. Directors’ fees 

5. Auditors' fees 

6. Medical fees 

7. Law charges 

8. Advertisements 

9. Printing and Stationery .. 

10. Other expenses of mana¬ 
gement (accounts to be 
specified). 

11. Other payments (accounts 

to be specified ) 

12. Rent for offices belonging 
to and occupied by the in¬ 
surer. 

13 Rents of other offices 
occupied by the insurer. 

Bad debts 

United Kingdom, British 
Indian, Dominion and 
Foreign Taxes. 

Other Expenditure (to be 
specified). 

Profit transferred to Profit 
and Loss Account. 

Balance of Life Insurance 
Fund at end of the period 
as shown in the Ba’ance- 
sheet. 

Rs. 


• • 


• • 


• • 


Rs. 


Rs. 


# • 




Balance of Life Insurance 
Fund at the beginning of 
the period. 

Pr e m i u m s, less Re-in¬ 
surances— 

(i) First year premiums 

(ii) Renewal premiums. 

(iii) Single premiums ^ •. 
Con^ideratiod for Annuities 

granted, less Re-insurances 

Interest, Dividends and Rents 
Rs. Less—Income-tax there¬ 
on id). Rs. Registration 
fees. 

Other Income (to be specified) 
Loss translerred to Profit and 
Loss Account. 

Transferred from Apropria- 
tion Account. 


Rs. 1 Rs. 


Rs. 



LEG. REF. 

^Substituted for the original Form G by 


S. 71, Act Xni of 1941, 


Business within 
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NOTES. 

(а) These columns apply to all business except business the premiums in respect of 
which are ordinarily paid outside India, If any question arises whether any premiums are 
ordinarily paid inside cr outside India, the Superintendent of Insurance shall decide the 
question and his decision shall be final. 

(б) If any sum has been deducted from this item and entered on the assets side of the 
balance-sheet, the amount so deducted must be shown separately. 

(c) All single premiums for annuities, whether immediate or deferred, must be in¬ 
cluded under this heading. 

(d) British Indian, United Kingdom, Foreign and Dominion income-tax on Interest, 
Dividends and Rents must be shown under this heading, less any rebates of income-tax re¬ 
covered from the revenue authorities in respect of expenses of management. The separate 
heading on the other side of the account is for United Kingdom, British Indian, Foreign 
and Dominion taxes, other than those shown under this item. 

{e) In the case of an insurer having his principal place of business outside British 
India the expenses of management for the total business need not be split up into the 
several sub-heads, if they are not so split up in his own country.] 

FORM H, 

Summary and valuation of the Policies of as at 19 


Particulars of the 
Policies for Valuation. 



• 

ffi 



1 


1 

• 9m 


•u 


^ 1 


1 



1 




E 


B 


c 

CQ 


s 


B 



Description of Transactions. 

u 

*0 

« 


U 

a 


V 

u 

04 


T3 

V 


V 

u 

Ot 


0) 

U 

Cu 


CO 


a 

a> 






u 






V 


o 

u 

9 

V) 


u 




3 

</) 

(0 

(0 

_A 




43 


u 

0) 

CO 

< 

• 

Vi 

0) 

0) 

■ 

V 

« 

< 

V 

if. 

3 

(4 

V 

• 

1 <9 

1 ^ 


t9 


Xi 

B 

3 

CO 

H 

3 

tf) 

3 

C 

o 

o 

u 

urns 

V 

CO 

B 

3 

</) 

c 

O 

CE 

r w 

V 

u 

£ 

urns 

>> 

CO 

E 

3 




(A 

CO 

o 

1 



(A 


O 

J 

:2: 




Valuation. 


Division I. 

Insurances, 

Group A— 

With immediate participation in pro¬ 
fits. 

For whole term of life 
Other classes (to be specified) 

Extra premiums 
Total insurances 

-Re-insuiances 
Net insurances 
Group B— 

With deferred participation in profits 
For whole term of life 
Other classes (to be specified) 

Extra premiums 
Total Insurances 
Deduct —Re-insurances 
Net insurances 
Group (3— 

Under discounted bonus systems 
For whole term of life 
Other classes (to be specified) 

Extra premiums 
Total Insurances 
Dedttcf—Re-insurances 
Net insurances 
Total insurances with profits 

Group D— - 

Without participation in profits 
For whole term of life • • 

Other classes (to be specified) 


C,C.M.-396 
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Extra premiums 
Total insurances 
Deduct —Re-insurances 
Net insurances 

Total insurances without profits 

Total of the insurances shown in all 
groups 

Re-insurances 
Net amount of insurances 
Adjustments, if any (to be .separately 
specified). 


Division II. 

Annuities on Lives. 
Immediate Annuities 
Deferred Annuities with return 
premiums 

Deferred Annuities without return 
premiums 

Other classes (to be specified) 

Total Annuities 

Deduct —Re-insurances 
Net Annuities on Lives 


Total of the results (after deduction of 
Re-insurances). 



NOTES. 

1. Items in this Summary are to be stated to the nearest rupee. 

2. No policy of insurance upon the lives of a group of persons, whereby sums 
assured are payable in respect of the several persons included in the group, is to be 
included in Groups A, B, C, or D of this Form: any such policies must be shown m a 
separate Group which must be added to the Form. 

3. If policies without participation in profits but with a guaranteed rate of bonus 
are issued, they must be separately specified in Group D of this Form. 

4. Policies under which there is a waiver of premiums during disability^ must be 
shown as a separate class. 

5. Separate forms must be prepared in respect of classes of policies valued by 

ent tables of mortality or at different rates of interest or involving the \Tiluation of net 
premiums on different bases. 

6. In cases where separate valuations of any portion of the business are requir^ 
under local laws in places outside British India and reserves based on such valuations 
are deposited in such places, a statement must be furnished in respect of the businC^ 

valued in each such place showing the total number of policies, the total sums assured 
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and bonuses, the total office yearly premiums, and the total net liability on the bases as 
to mortality and interest adopted in each such place with a statement as to such bases res¬ 
pectively. 

7. Office and not premiums and the values thereof must be shown after deduction of 
abatements made by the application of bonus. 

FORM I. 


Valuation Balance-Sheet of as at 19 


Net liabilily under business as 
shown in the Summary and 
Valuation of Policies 

1 

Rs. 

1 

1 

f 

Balance of T-ife Insurance Fund 
as shown in the Balance-Sheet. 

Rs. 

Surplus, if any 


Deficiency, if any 

• 

. . . - . ^. 


.- . ' * 



I>^ote. If the proportion of surplus allocated to the insurer, or in the case of an in¬ 
surance company to shareholders, is not uniform in respect of all classes of insurances, 
the surplus must be shown separately for the classes to which the different proportions 

relate. ... 


FORM J. 

Specimen policy reserve values and minimum surrender values under a olicy for Rs. 1,000 
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THE FIFTH SCHEDULE. 

(See section 13.) 

Regulations for preparing statements of business in force and requirements 

applicable to such statements. 

PARTI. 

Regulations. 

1. Statements prepared under this Schedule must be prepared, so far as practicable, 
in taWar form and must be identified by numbers and letters corresponding with those 
of the paragraphs of Part II of this Schedule. 

2. Except with respect to rates of premium or contribution, items in statements 
prepared under this Schedule are to be shown to the nearest rupee. 

3. Extra premium shown in the forms of Summary and Valuation prepared under 
the Fourth Schedule to this Act must not be included in statements prepared under this 

Schedule. , , , 

4. Every statement prepared under this Schedule shall be signed by the actuary 

making the investigation in connection with which it is prepared. 

5. For the purposes of this Schedule the following expressions have the meanings 

hereby respectively assigned to them, namely:— , > r j 

(a) "annual loading" means the provision made for future expenses and profits; 

(b) "extra premiums” means a charge for any risk not provided for m the minimum 

contract premium; . , ,• r • .t. i • 

(c) "net premiums" means the premiums taken credit for in the valuation m con¬ 
nection with which any statement is prepared; and xi- j i. i. u* i. * 1 - 1 

(d) “valuation date” means as respects any valuation the date as at which the valua¬ 
tion is made. 


PART II. 

Requirements for statements applicable to Life htsura^ice Business, 

The statements required to be prepared under this Part of this Schedule are as fol¬ 
lows, namely:— 

1. Statements, separately prepared in respect of policies with and without partici- 

chargeVin accordance with the published tables m use for new policies giving the rates 
for decennial ages at entry from 20 to 70 inclusive; and 

(b) as respects endowment insurance policies, the rates of office premiums charged, 
in accordance with the published tables in use, for new policies with original terms of 
ten, fifteen, twenty, thirty and fortj- years, giving the rates for decennial ages at entry 
from 20 to 40 inclusive, but excluding policies under which the age at maturity, exceeds 

60 . 

2. Statements, separately prepared in respect of policies with immediate profits, with 
deferred, profits, with profits under discounted bonus systems, and without profits, showing 

in quinquennial groups— 

(<j) as respect policies for the whole term of life 

(t) the total amount assured (specifying sums assured and reversionary bonuses 
separately), grouped according to ages attained; 

(ii) the amount per annum, after deducting abatements made by application of bonus 
of office premiums payable throughout life, and of the corresponding net premiums, 

grouped according to ages attained; and , . t- ■ 

(iii^ the amount per annum, after deducting abatements made by application of 
bonus, of office premiums payable for a limited number of years, and, either the corres- 
nondffip net nremiums grouped in accordance with the grouping adopted for the purposes 
of thf valuation T the ai^ual loading reserved for the remaining duration of the poli- 

cies, grouped according to ages attained, 

(b) as respects endowment insurance policies— , 

fiVthe total amount assured (specifying sums assured and reversionary bonuses 
separately), grouped in accordance with the grouping adopted for the purposes of the 

valuation; and . . , ^ , 

fti'l the amount per annum, after deducting abatements made by application of 
bonus of office premiums payable, and of the corresponding net premiums, grouped in 
accordance with the grouping adopted for the purposes of the valuation: 

Provided that— u* i, -n u • . 

(d) as respects endowment insurance policies which will reach maturity m less 

than five vears the information required by sub-paragraph (b) (t) of this paragraph must 

be given for each year instead of in quinquennial groups; and 
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(6) where the office premiums payable under policies for the whole term of life 
for a limited number of years, or the office premiums payable under endowment insurance 
policies, or the corresponding net premiums, are grouped for the- purposes of the valua¬ 
tion otherwise than according to the number of years’ payments remaining to be made, 
or where the sums assured under endowment insurance policies are grouped for the 
purposes of the valuation otherwise than according to the years m which the policies 
will mature for payment or in which they are assumed to mature if earlier than the true 
year then in any such case the valuation constants and an explanation of the method by 
which they are calculated must be given for each group, and in the case of the sums 
assured under endowment insurance policies a statement must also be given of^ the amount 
assured maturing for payment in each of the two years following the valuation date. 

3. Statements as respects any policies in force under which premiums cease to be 
payable, whether permanently or temporarily, during disability arising from sickness or 
accident, showing the total amount of the office premiums payable. 

4. Statements as respects immediate annuities on single lives for the whole term 
of life, separately prepared in respect of annuities on male and female lives, showing in 
quinquennial age groups the total amount of such annuities. 

5. Statements as respects deferred annuities, separately prepared in respect of 
annuities on male and female lives, showing the specimen reserve values for annuities of 
one hundred rupees which will be produced on maturity on the basis of valuation adopUd 
at ages, in the case of male lives, 60 and 65, and in the case of female lives, 55 and w, 
the said statements must show the specimen reserve values which will be 

the table of annual premiums in use for new policies, and if under any other table ot 
annual premiums in use for any other deferred annuity policies m force smaller reserve 
values will be produced, the like specimens of these must also be given. 

6. Statements as respects any policies of insurance upon the lives of a group of 
persons, whereby sums assured are payable in respect of the several persons included m 
the group, showing the total claims paid since the date as at which the last statements 
were prepared under this Part of this Schedule or, where no such statements have been 
prepared, since the date on which the insurer began to cayy on 

which the statements relate, and the reserve for unexpired risks and outstanding claims. 


THE SIXTH SCHEDULE. 

(See section 55.) 

Rule to the valuation of the LiabUiiies of an insurer in hvsolvcncy or Liquidation, 

The liabilities of an insurer in respect of current contracts effected in the course o 
life insurance business including annuity business, shall be calculated by the metnoa an 
upon the . basis to be determined by an actuary approved by the Court, and the actuary 
so approved shall, in determining as aforesaid, take into account— 

(a) the purpose for which such valuation is to be made, 

(h) the rate of interest and the rates of mortality and sickness to be used in valua¬ 
tion, and 

(c) any special directions which may be given by the Court. 

The liabilities of an insurer in respect of current policies other than life policies snail 
be such portion of the last premium paid as is proportionate to the unexpired portion ot 
the policy in respect of which the premium was paid. 


THE INSURANCE DEPOSITS (TEMPORARY REDUCTION) 

ACT (I OF 1941). 

[ 3rd M arch, 1941. 

An Act to provide for the reduction temporarily of the aniounfs payable as »h- 
stalments of the sum to be deposited by an insurer under section 7 of the 
Insurance Act, 1938. 

Whereas, in consequence of conditions arising out of the present war, 
it is expedient to provide for the reduction temporarily of the amounts payamc 
as instalments of the sum to be deposited by an insurer under section 7 of the 
Insurance Act, 1938; 

It is hereby enacted as follows:— 

1. (1) This Act may be called The Insurance 

Deposits (Temporary Reduction) Act, 1941. 


Short title and extent. 
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(2) It extends to the whole of British India. 

2. In this Act “insurer” means an insurer as defined in clause (9) of 

Definition section 2 of the Insurance Act, 1938, except that it 

does not include a Mutual Insurance Company or a 
Co-operative Life Insurance Society to which Part IV of that Act applies. 

3. (1) An insurer entitled to the benefits of this Act shall, subject to the 

Reduction of instalments section 5, be deemed in respect of any 

of deposit. instalment of the deposit to be made by him under 

section 7 of the Insurance Act, 1938, which he was 
required to pay during the year commencing on the 1st day of January, 1940, 
or which he may be required to pay at any time a'fter the end of that year and 
so long as this section continues to have effect, to have complied with the provi¬ 
sions of the said section 7 as to payment of instalments of deposits, if he has 
paid or pays in accordance with the provisions of that section not less than one 
half the total amoimt which would have been required by that section as the 
instalment, had the insurer not availed himself of the provisions of this Act. 

(2) If an insurer entitled to the benefits of this Act, when paying an 
instalment of deposit, has, in respect of any instalment due during the year 
commencing on the 1st day of January, 1940, paid more than one half the total 
amount required by the said section 7 as the instalment, he may at his option 
have the amount of any such surplus payment appropriated to the payment of 
the next or any subsequent instalment of deposit required from him under the 
said section 7 read with sub-section (1) of this section. 

(3) This section shall cease to have effect on the expiration of one year 
from such date as may be fixed, for the purposes of this Act, by the Central 
Government by notification in the official Gazette as the date of termination of 
the present hostilities. 

Insurers entitled to the 4. An insurer shall be entitled to the benefits of 
benefits of this Act. this Act only if— 

(a) he carries on life insurance business only, and 

(b) the date on which he first assumed risk on any policy issued by him 
was earlier than the 3rd day of September, 1939, but not earlier than the 3rd 
day of September, 1929. 

5. (1) An insurer otherwise entitled to the benefits of this Act shall cease 

hpne- entitled in any year if in the preceding year 

fitfo^this Act. premium income, including annuity consider¬ 

ations, as shown in the revenue-account prepared 
under the Insurance Act, 1938, exceeded rupees thirty thousand. 

(2) An insurer otherwise entitled to the benefits of this Act shall cease 
to be so entitled in respect of any future instalment— 

(a) if after the 1st,day of January, 1941, he declares any bonus or divi¬ 
dend at a rate higher than the rate at which such bonuses or dividends were 
last declared by him before the 3rd day of September, 1939, or 

(b) if the proportion of his renewal premium income spent by him in 
payment of commission and other expenses including capital expenditure, deter¬ 
mined in accordance with Rule 25 of the Insurance Rules, 1939, exceeds in any 
year the proportion as so determined for the accounting period ending on the 
31st day of December, 1939. 

6. (1) When section 3 ceases to have effect, or if before that date an in¬ 

surer ceases under clause (a) or clause (6) of sub- 

Resumption of payment section (2) of section 5 to be entitled to the benefits 
of instalments in of this Act, instalments of deposits shall be paid in 

1^8 ^ accordance with the provisions of section 7 of the 

' Insurance Act, 1938 (except that no insurer shall be 
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required to pay as an instalment an amount exceeding the amount which would 
have been payable by him had he not availed himself of the provisions of this 
Act), until the last instalment required to be paid under the said section 7 has 
been paid, and the balance of the deposit then remaining unpaid in consequence 
of the reduced instalments authorised under this Act shall be paid by the insurer 
in such further instalments, of such amount and at such times, as the Central 
Government may direct. 

(2) If while section 3 continues to have effect an insurer ceases in any 
year under sub-section (1) of section 5 to be entitled to the benefits of this Act, 
instalments of deposit in that year shall be paid by him in accordance with the 
provisions of section 7 of the Insurance Act, 1938, except that he shall not be 
required to pay as an instalment an amount exceeding the amount which would 
have been payable by him had he not availed himself of the provisions of this 
Act, and the provisions of sub-section (1) of this section shall apply to the 
payment by such insurer of any balance of the deposit due from him which remains 
unpaid after the last instalment required to be paid under the said section 7 ha$ 
been paid. 

7. For the purposes of the Insurance Act, 1938, an insurer entitled to the 

benefits of this Act who has failed to pay before the 


Saving in respect of de- Qf January, 1941, an instalment of deposit due 

layed payments of mstal- ^ny consequences 

ments of deposits. ^ 

the provisions of section 7 of the said Act as to deposits if before the 15th 
day of February, 1941, he has paid as such instalment not less than one half the 
total amount required by the said section 7. 

8. If any difficulty arises in determining the amount payable as an instal- 

ment of deposit by an insurer under this Act, the 
matter shall be decided by the Central Government 

whose decision shall be final. 


Removal, of difficulties. 


THE INTEREST ACT (XXXII OF 1839).' 


Short title given, Act XIV of 1897. 
Declared in force— 

Throughout British India except us 

1874, S. 3. 


regards the Scheduled Districts Act XV of 

[ZOth Decemierj 1839. 


Preamble. 


An Act concerning the allowance of Interest in certain cases. 

Whereas it is expedient to extend to the territories under the Govern^ 

ment of the East India Company, as well within the 
jurisdiction of Her Majesty’s Courts as elsewhere, 
the provisions of ^the Statute 3rd and 4th, William IV, Chapter 42, section 28, 
concerning the allowance of interest in certain cases. j 

T, It is, therefore, hereby enacted that, upon all debts or sums certain 


LEG. REF. 

1 Short title, ‘*The Interest Act^ 1839". 
See the Indian Short Titles Act (XIV of 
1897). 

2 Short Title.—"The Civil Procedure Act, 
1833 See the Short Titles Act, 1836 (58 
& 60 Viet., c. 14). 

. NOTES. 

oec. 1: (See also Notes under S. 73. Con- 
tiact Act): Case-law—Construction ov 

Act.:—T he Interest Act and Lord Tenter- 

den 's Act being indistinguishable cases 


under the English Law are relevant for thfr 
decision of questions under the former Act.* 
12 P. 216=1933 P. 196. See also 31 I.A. 
116=26 A. 229 (P.C.). There is nothing, 
in law which debars a creditor from suing 
for the recovery of interest alone if he has 
oompliod with the formalities required by 
the Interest Act and if his case is otherwise 

governed by the said Act, (1 C.W.N. 219, 
Disappr.) 134 I.C. 1028=1931 L, 457.: 

See also 1938 Nag. 119=20 N.L.J. 145=1.* 
L.R. (1938) Nag. 482. 
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The Interest Act (XXXII op 1839). 


Power of Court to allow 
interest. 


payable at a certain time or otherwise, the Court 
before which such debts or sums may be recovered 
may, if it shall think fit, allow interest to the creditor 


at a rate not exceeding the current rate of interest from the time when such 
debts or sums certain were payable, if such debts or sums be payable by virtue 
of some written instrument at a certain time; or if payable otherwise, then from 
the lime when demand of payment shall have been made in writing, so as such 
demand shall give notice to the debtor that interest will be claimed from the 


date of such demand until the term of payment: provided that interest shall be 


payable in all cases in which it is now payable by law. 


NOTES. 

Delay in piling suit, if and when ground 
for disallowance of interest. See I.L.K. 
(1937) Nag. 360=1937 Nag. 165; 1938 P. 
W.N. 186=19 Pat.L.T. 202. The date 
upon which an execution sale is confirmed is 
the date upon which the money due by the 
judgment-debtor under the decr-e© is paid by 
him and realized by the judgment-creditor 
through the Court. If there is- no subse¬ 
quent action on the part of th© judgment- 
debtor, during tlie period between the receipt 
of the money into Court and the actual pay¬ 
ment by tlie Court of the moneys to the 
judgment-creditor, which prevents or po.st- 
poues that payment, no question arises of 
any fui’ther liability lesting upon the judg¬ 
ment-debtor under the decree either for inte¬ 
rest or otherwise. When no blame attaches 
to the judiment-debtor, he cannot be com¬ 
pelled to pay interest for any further period 
beyond the date when payment was made 
into Court in satisfaction of the decree. 
Merely because an injunction is issued at 
the instance of the auction-purchaser and 
delay is caused in payment out, tlie judg¬ 
ment-creditor cannot claim further interest 
from the judgment-debtor on the ground that 
the judgment-creditor has not been to blame 
forth© delay. 55 L.W. 212=(1942) IM.L.J. 

‘ 439. 

Allowance op Int^ibest in certain 
CASES. —The Act is only an enabling Act by 
which the Court is vested with a discretion 
to grant interest in certain cases, but does 
not create a right to interest in favour of 
creditors, which, of itself, could be made the 
subject-matter of a suit. 1 C.W.N. 219. 
But see also 4 Bom.L.R. 205; 40 M.L.J. 
18=12 L.W. 562; 75 I.C. 64; 21 N.L.E. 
16=1925 N. 451; 31 B. 354. See also 
1937 Pat. 656=172 I.C. 744; 1940 O.W. 
N, 581=1940 Oudh 308 (Pronote inadmissi¬ 
ble in evidence—Interest prior to suit not 

allowed in absence of any demand). See 
also 1937 Oudh 387. Claim for simple in¬ 
terest after principal amount has been 
recovered is not tenable. I.L.R. (1938) 
Nag. 482=20 N.L.J. 145=1938 Nag, il9. 
A creditor can claim interest (1) on the 
ground of agreement, (2) on the basis of 
statute, and (3) on the ground of usage. 
The practice of a particular creditor's shop 

C.CM-397 


cannot amount to usage. Nor would the mere 
writing on the bills that interest at 
1 per cent, will be charged, amount 
to a contract. 16 Luck. 701=1941 Oudh 
254. Sec also 1942 O.W.N. 157=1942 
Oudli 88. Intel est for the period prior 
to tlie date of the suit may be*award- 
ed, if there is an agreement for the 
payment of interest at a fixed rate, or it is 
payable b}' the usage of trade having the 
force of laiv, or under the provision of any 
substantive law entitling the plaintiff to 
rwovor interest. 65 I. A. 66=1, L.R. 
(1938) 2 Cal. 72=1938 P.C. 67=(1938) 
1 M.L.J. 640 (P.C.). See aho I.L.R. 
(1940) Mad. 50=50 L.W. 466=1939 Mad. 
877=1(1939) 2 M.L.J. 579; 42 C.W.N. 
1004=1938 Cal. 618. Interest before suit 
cannot be decreed if the case is not covered 
either by the Interest Act or by S. 73 of 
tlie Contract Act. 4 C.W.N. 81^=27 C. 
814; 139 I.C. 158=1932 A.L.J. 733= 
1932 A. 505. [iV.R.—There is however a 
conflict of rulings between the several High 
Courts on this matter. See cases cited 
below.] See also D.C.R. Part II, 7; 19 P. 

L. R. 1902=104 P.R. 1901; 37 P.R. 1867; 
54 I.C. 431; 41 A. 254=21 I.C. 253; 40 

M. L.J. 18=75 I.C. 64. It is not correct 

to say that Courts have power to award 
interest in all cases where money due is 
withheld. 116 I.C. 669 (2) =1929 N. 170. 
See also 20 I.C. 194; 1933 0. 146; 39 I. 

C. 158=1932 A.L.J. 505; 1933 A. 186. 
Act is not exhaustive of all claims as to 
interest and it is open to the Courts in Ind.ia 
to award interest in cases not coming with¬ 
in the purview of the Act, on principles of 
equity. Act does not apply to an unascer¬ 
tained sum such as the profits of a trade. 
42 M. 661=36 M.L.J. 456=52 I.C. 505; 
51 M.L.J. 633=1927 M. 59; 12 P. 216=146 
I.C. 56=1933 P. 196; 35 P.L.R. 735= 
1934 L. 664; 1934 L. 175; 1933 M. 729= 
65 M.L.J. 620. See also 40 M.L.J. 18= 
12 L.W. 568; 75 I.C. 64=1923 L. 302;’ 71 
I.C. 257; 47 M.L.J. 312=1925 M. 46= 
81 I.C. 536; 139 I.C. 158=1932 A.L.J. 
733=1932 A. 505. If there is no agree¬ 
ment between the parties to pay interest 
inteiest may be allowed by way of damages 
though not authorised by the Interest Act 
105 I.C. 836=4 O.W.N. 1061; 1935 C* 
347; 1933 A. 147; 1933 L. 127; 1933 r! 
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198. Sec alfiO 05 I.A. 66=1.L.E. (1938) 2 
Cal. 72=42 C.W.N. 985=(1938) 1 M.L.J- 
640 and where the practice of the Court is not 
to allow more than six per cent, interest by 
way of damages the principle should be 
adhered to. 105 I.C. 836=4 O.W.N. 
1061. See also 139 I.C. 158=1932 A. 505; 
1937 Lah. 455. As to claim for interest on 
iHjuitablo grounds, see I.L.E. (1938) All. 
243=1938 A.L.J. 1=1938 All. 151; 42 C. 
W.N. 1004=1938 Cal. 618; 1936 Eang. 141 
(Discretion of Court); 1937 P.C. 193. The 
Act allows the Court or an arbitrator to 
whom a suit on a pro-note claiming interest 
is referred, to award interest even though 
there is no provision in the pro-note for 
paynient of interest. 1934 A.L.J. 939=1934 
All. 939. Where a claim for dower is 
decreed it is in the discretion of the Court 
to award interest on the amount from the 
date of the institution of the suit till the 
recovery of the amount. 131 I.C. 115=3 
1931 A.L.J. 197=1931 A. 403. See also 
1935 A. 239=56 A. 711=1934 A.L.J. 230 
(interest on maintenance amount payable 
under a will. See also 12 P. 869. It has, 
however, been held in a recent case by tho 
Bombay High Court, that interest cannot 
be awarded by way of damages apart from 
the special provisions of the Interest Act, 

25 Bom.L.R. 837. See aho 133 I.C. 861 
=33 Bon>.L.E. 703=1931 B. 386. In the 
absence of an agreement or usage giving a 
right to interest and of a written demand 
giving notice that interest would be claimed, 
a creditor will not be entitled to interest. 

19 ILL.R. 1902=104 P.E. 1902; 22 A.L. 
J. 558. See also 1922 M. 1279=22 L.W. 
490. Per Cnriam ,—*‘It is clear that neither 
under the common law nor under the Indian 
Contract Act can interest bo claimed upon a 
debt unless there has been either an express 
promise to pay interest or such promise is 
to be implied from the usage of trade or 
other circumstancs.” 8 L. 524=101 I.C. 644 
=1927 L. 287. See also I.L.E, (1938) 2 
Cal. 590=42 C.W.N. 1004=1938 Cal. 618; 

1937 O.W.N. 622=1937 Oudh 387 (Pro- 
note inadmissible being insufficiently stnmp- 

—Suit on original loan—Interest can be 
awarded as compensation); 1940 Oudh 308; 
49 L.W. 132; 71 M.L.J. 651 (Award of 
interest in claim for contribution). Interest, 
cannot bo allowed merely on tho ground 
tliiit tlie debtor delayed the payment of debt 
due by him. 8 P.E. 1914=20 I.C. 194. 
See also 152 I.C. 786=11 O.W.N. 1397; 
61 C. 711; 151 I.C. 54; 42 C.W.N. 1004= 

1938 Cal. 618; 134 I.C. 1028=1931 L. 457; 
136 I.C. 719=33 P.L.K. ICl; 1933 O. 146. 
In a suit by a beneficiary under a deed of 
wakf against the mutawalli for the pay¬ 
ment to her share of profits, the payment of 
which had been unreasonably delayed, heldf 
that the plaintiff was entitled to intereet o' 


the amount of his claim on “equitable** 
grounds. The mutawalli, though not a 
trustee stands, in respect of his obligations, 
iu the position of a quasi-trustee. 1933 A.L. 

J. 21=1933 A. 186. See also 1932 A. 505. 

Suit on oral contract—Absence of demand— 
Whether interest before suit recoverable. 20 
M. 481=7 M.L.J. 263. Price of goods sold 
—No written instrument or demand in 
writing—Whether interest prior to suit 
recoverable. 6 W.E. 288. See also 83 I.C. 
268=1925 N. 204 (No interest recoverable). 

In a suit for price of goods sold a claim 
for interest on the amount by way of 
damages for the delay in payment is not 
tenable; and such interest allowed by a 
Court can he disallowed in revision. 1933 
L. 212. See also 1933 L. 127; 145 I.C. 
247;37P.L.E. 87; 145 I.C. 157; 1933 L. 556 
=146 I.C, 154. If in cases where Courts 
of equity would grant specific performance 
the purchaser obtains possession of the sub¬ 
ject-matter of contract before the payment 
of the price, he must in the absence of 
express agreement to the contrary pay inte¬ 
rest on his purchase money as from the 
date when ho gets possession until the date 
of payment because it would be inequitable 
for him to have the benefit of possession of 
the subject-matter of the contract and also 
of the purchase-money. The principle of 
payment of interest on the purchase-money 
from the date of the purchase to the date 
of payment, applies to compulsory purchases 
also. 197 I.C. 186=1941 P.C. 114. 
Interest by way of damages cannot be award¬ 
ed on an unascertained amount. It can 
however be allowed in respect of a specified 
amount, namely, rent as determined on ft 
particular dato. Scope of Interest Act 
discussed. 12 P. 216=14 Pat.L.T. 

1933 P. 196; 1934 L. 175; I.L.E. (1938) 
Nag. 308=1937 Nag. 345 (Suit for , 
damages for breach of contract—Interest not 
allowed as it would amount to giving danwi/ej 

on ; 46 L.W. 790=1938 Mad. 20-6— 

(1937) 2 M.L.J. 798 (Railway Co. liable 
for loss of goods—Interest given from date 
of plaint, not from date of loss of goods) - 
In a suit by the lessor for recovery of the 
impaid part of premium payable in respect 
of a lease, interest by way of damages 3^ 
failure to pay as agreed con be allowed 
although ther& is no agreement as to pfty* 
ment of interest. 1933 A. 147. Contract 
* of sale—Vendee let into possession—Pormftl 
sale-deed not executed and purchase-mon^ 
not paid—^Right of vendor to interest m 
equitv. 1933 M.W.N. 127. See also 10 
O.W'.N. 62=1933 O. 146. Act does not 
apply where there is an agreement between 
the parties regulating the amount of intereet. 
10 M.I.A. 229. Act does not apply to a 
contract to pay interest, implied from the 
dealings of the parties. 36 P.B. 1804. 
Tho language of the Act does not show tbot 
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a contiBg-ency in the liability, not affecting 
the amount of debt or the time of payment^ 
can iu any way prevent the operation of Ihs 
provisions of the first part of S. 1. 27 C. 
955. See also 1910 M.W.N. 731=8 I.C. 
348. There is no general rule to the effe-’t 
that payment and acceptance of a debt post 
di^m precludes recovery of interest for tlie 
delay in payment. 4 Bom.L.R. 205. The 
Act has not the effect of restraining the 
power of the Court to allow interest in cases 
other than those mentioned in it. Marsh 
239=1 Hay 500. See also 31 B. 354. This 
Act -extends the provisions of the Statute 3 
and 4 Wm. IV, c. 42, S. 28 to India. 0 
M.I.A. 32. See 31 I.C. 116 (P.C.). The 
Act is retrospective in its operation, and 
authorizes the allowance of interest, althougli 
it was not provided for by the bond execut¬ 
ed prior to passing of the Act. 6 M.I.A. 
32. English decisions may be referred to 
as guide in construing the Act. 31 I.A. 116 
=26 A. 229=14 M.L.J. 190 (P.C.). In¬ 
terest is given under this Act by way of 
damages, on the ground that the debtor has 
wrongfully refused to pay the debt. 10 C. 
L.B, 561=7 C. 594. See also 1935 0- 
347. But see also 20 I.C. 194; 1933 Lah. 
556; 1933 M. 729=65 M.L.J. 620. There 
can be no wrongful refusal, where there is 
no hand to receive payment and giv-e a com¬ 
plete discharge. Thus where an Insurance 
Company refused payment to the executors 
of the assignee of an insurance policy, on 
the ground that they were ignorant as to the 
terms of the assignment, and, as to whether 
any consideration passed or not, and that 
the executors should obtain the authority or 
concuwence of the representatives of tli© 
deceased (who was the person assured), it 
was Jield the company were not liable to pay 
interest. 7 C. 594. A co-sharer collecting 
and retaining rent due to another co-sharer 
is liable to pay interest as damages under 
S. 73, Contract Act. 139 I.C. 158=1932 
A.L.J. 733=1932 A. 505. See also 1933 
A. 186. There is nothing to prevent a 
party from waiving or agreeing to waive the 
benefit or advantage of an Act or rule made 
solely for the benefit or protection of the 
individual in his private capacity, and which 
may be dispensed with without infringing 
on any public right or public policy. 5 I. 
C. 285. A debt payetble in kind is a debt 
under the Act and interest is allowable on 
it under the Act. 38 M. 464=31 I.C. 432 
(12 Bom.L.E, 831, Diss.). It was how¬ 
ever laid down in a Bombay case that pay¬ 
ment in kind is not such a debt as is contem¬ 
plated by the Interest Ajct, 34 B. 506=12 
Bom.L.E. 831=8 I.C. 411. Act does not 
apply to a debt due on a foreign judgment. 
When judgment given in England is silent 
as to interest, the plaintiff cannot make the 
lijefendant liable for interest as the English 


statutes as to judgments carrying interest 
do not apply to India. 5 C.W.N. 741=28 
C. 641. See also 75 P.E. 1909=99 P.L.E. 
1909=3 I.C. 522. A wager contract before 
the passing of Act XXI of 1848 is not within 
the scope of this Act; as the Act does not 
affect debts contingent in amount and time 
of becoming due. 7 M.I.A. 263; 57 M.L.J. 
662 (P.C.). See also 26 C. 955; 1933 P. 
196. Tlie Act does not authorize the allow¬ 
ance of interest where the debt on whicli 
it is claimed is irrecoverable. 27 B. 330= 
5 Bom.L.E. 198. Interest should not be 
awarded on unliquidated damages. 7 B. 
H.C. (A.C.) 89; 32 C.L.J. 239=60, I.C. 
288. See also 1933 P. 196; 1937 Nag. 345. 
It is doubtful whether a Court possesses the 
jurisdiction under the Act to allow what in 
effect would be compound interest. But, 
even if the Court has jurisdiction, there can 
be no doubt that it would be exercising a 
sound discretion in not allowing a compound 
interest, except in cases where compound 
interest is expressly provided for by the 
agreement. 1 C.W.N. 219; 1933 M. 171 
and cases referred to therein. But see also 
7 C.W.N. 876. The Court has power, 
under this Act, to give interest post dieni 
at a reasonable rate, if it be on money pay¬ 
able at a certain time and under a written 
instrument. 18 M. 242=4 M.L.J. 265. 
Where a mortgage instrument is silent as 
to post diem interest, although more than 
six years have elapsed after the due date of 
the bond, such interest may be recovered 
under this Act, and may be made a charge 
on the mortgaged property. 5 M.L.J. 154; 

33 P.L.E. 735 [following 5 L. 422 (P, 
C.)]. See also 1933 M. 171. But see also 
35 A. 534. The joint effect of the Interest 
Act and S. 88 of the Transfer of Property 
Act is in favour of the award of interest 
post diem as inteiest till date of payment 
at a reasonable rate, and as a charge upon 
the mortgaged property. 18 M. 248. But 
see 17 A. 581, contra. See also 18 M. 338 
(notes); 24 C. 699=1 C.W.N. 437 (F.B.); 

20 M. 371; 21 C. 274; 35 A. 534=11 
A.L.J. 829=21 I.C. 253. Where in a 
mortgage bond there was no stipulation 
for payment of post diem interest, such in¬ 
terest could be given under the Act, though 
the claim for future interest by way of 
damages had become barred. 5 M.L.J. 
154. See also 1930 M.W.N. 1240; 59 C. 
722=1932 C. 689. The awarding of future 
interest rests on the discretion of the trial 
Court which will not without sufacient 
grounds be interfered with by the appellate 
Court. 139 I.C. 64=9 O.W.N. 253=1932 
0. 255. See also 16 Pat. 557=18 Pat.L.T. 
787=1937 Pat. 628 (Interest pendente 
Ute)) 1930 M.W.N. 1240; 33 P.L.E. 716 
Where in a mortgage bond there is no pre¬ 
cise definition of the rate of interest prior 
to default, it is not possible to draw an 
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inference that the parties intended that 
after the whole amount became due, inte¬ 
rest should be paid at the late which can 
be deduced from the arrangement regarding 
addition of sawai and payment of instal- 
mentsf. In such a case, the Court should 
allow a r-easonable rate of interest. Interest 
allowed at 12 per cent, per annum. 28 N.L. 

R, 1^136 I.C. 887=1932 N. 39. Where 
under the deed of mortgage with possession^ 
the mortgagee is to enjoy the mortgaged pro¬ 
perty in lieu of interest for a period of. five 
years and where he is deprived of his pos¬ 
session without pajTuent of the principal, he 
is entitled to interest even subserjuent to 
the period of five years fixed for the re¬ 
demption and the same can be made charge¬ 
able on the mortgaged propeity. 13fi T.C’. 
783=1532 M. 173. 

Interest—Post-decree—Discretion of 

Court. —Though' it is qorrect to allow 
interest at the bond rate up to the expiry of 
the period of grace, there is nothing in the 
Code compelling the Court to do so. The 
statutory authority for allowing interest at 
bond rate beyond the date of the preliminary 
deciee appears to be in O. 34, r. 11 and even 
that only says that the Court “may” order. 
140 I.C. 104=13 Pat.L.T. 545=1932 P. 
332. See also 59 C. 722=139 I.C. 455= 
1932 C. 689. Interest can be allowed under 
this Act as damages for the breach of con¬ 
tract which occurs when the debt is wrong¬ 
fully detained after it has fallen duo, and 
it can be allowed only in a suit brought 
within six years of such breach under Art. 
116. There can be no recuiring cause of 
action in &uch cases, and the starting point 
for limitation is the date of failure to pay 
tlie money. If, however, tlie interest in 
question is **money charged on land” the 
article applicable would be Art. 132 and not 
Art. 116. 18 M. 331. Effect of Contract 

Act, S. 73. On this Act, see 7 M.L.J. 264 
=24 M. 481. This Act provides for the 
award of interest on debts in certain cases, 
and provides that, where the conditions 
required by the Act are satisfied, interest 
will be recoverable, quite irrespective of the 
question whether any actual loss or damage 
has been caused to the creditor; but compen- 
Bation under S. 73 of the Contract Act will 
not be recoverable by the creditor from the 
debtor on the ground that the payment of the 
money due to him has been withheld by the 
debtor, unless he can show that actual loss 
or damage has been caused to him. 26 C. 
955. See also 1 S.L.R. 179; 9 Bom.D.R. 
439; 1932 A. 505. 

“May be recovkkkd“ — Me^vnino. —The ex¬ 
pression “may be rec’ovored*’ in the Act does 
not mean the same thing as “is sought to be 
recovered”. 134 I.C. 1028=32 P.L.R. 546 
=1931 L. 457. 

PXBT8 OR Bums Certain Payable at a 


Certain Time. —See 9 Bom.H.C. 7; 7 B. 
H.C. (A.C.) 89. When by a contract, a 
sum of money is payable at a time certain, 
and upon a sum to be ascertained on a 
certain date, but a dispute occurs as to the 
amount, which is settled by the Court, in¬ 
terest is payable. 32 C.L.J. 239. Inte¬ 
rest pending suit is not claimable in a suit 
for unliquidated damages. See 60 I.C. 

288; 26 S.L.R. 167=1932 Sind 9. In a 
suit to recover the value of certain articles 
entrusted with the defendant, interest 
cannot be allowed on the amount decreed, 
as it will be tantamount to awarding 
damages upon damages. 137 I.C. 217=9 0. 
W.N. 239=1932 O. 165. The mere fact that 
the contract does not come within the pro¬ 
tection afforded by the Act is not a reason 
for holding that it is not controlled by the 
Act. The term ‘payable at a certain time’ in 
the Act refers to payment agreed between 
parties and not under a presumption of law. 

40 M.L.J. 18=12 L.W. 568. See also 8 
L. 524=1927 L. 287. A sum certain is not 
payable by the written instrum^t at a time 
certain if its payment is contingent upon 
events which may never happen and the 
amount payable is capable of ascertainment 
only if and when those -events happen and 
the time for the happening of those events^ 
if they ever do happen, may be indefinitely 
postponed and no int-erest can be allowed ou 
such sum. 119 I.C. 615=1929 P.C. 185= 

57 M.L.J. 662 (P.C.). 

Interest on monthly maintenance 
AMOUNT. —See 15 Luck. 537=1940 Oudh 
305. 

Interest on m^sne profits.— 1937 
P.C. 143 (P.C.); 1937 A.L.J. 297=1937 
All. 328. Interest on outstanding Rot 

allowed. 1939 M.L.R. 122; in suit for ac¬ 
counts. See 1936 Rang. 141; 1940 Oudh 

257; suit for rent of shop. See 1938 P.W. 
K. 689. As to right to compound interest, 
s*'e 1936 Rang. 141; 1936 Cal. 326; 1939 
Pat. 323; 1939 Pat. 552. Interest claimed 
but not granted in preliminary decree cannot 
be allowed in final decree. 1936 Rang. 141. 

Instalment Bonds. —In case of instal¬ 
ment bonds where there is a double penalty, 
namely, enhanced interest on defaulted in- 
stalincnts and an exigibility clause in case of 
certain defaults, the correct method in grant¬ 
ing interest is to allow the enhanced interest 
on the defaulted instalments up to the .date 
wh<?n the exigibility clause comes into^ opera¬ 
tion and then from that date to allow interest 
at the original rate on the whole principal 
amount till the date of suit. From the data 
of suit, further interest may be allowed on 
the whole sum found due until the fixed 
for payn»ent. 142 I.C. 603=1933 N. 104 
(Relying on 1928 N. 6). 

The Court may it it shau* think fit.—' 
The Act is an enabling Act which vesta the 
Court with a discretion; it does not create 
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a right to interest in favour of creditors, 
which of itself could be made the subject- 
matter of a suit. 1 C.W.N. 219. See also 
1925 N. 541. As to whether the discretion 
vested in the Court by this Act, in allowing 
or refusing interest, in cases within the Act, 
is liable to review, see 7 M.I.A. 263. See 
also 1938 P.W.N. 186=19 Pat.L.T. 202; 
1939 Pat. 323; 1938 All. 151. 

CuRRFJJT rate of INTEREST. —Where a cer¬ 
tain sum of money is payable by virtue of 
a written instrument at a certain time, the 
Court can under the Interest Act allow 
interest, if it thinks fit, at a rate not exceed¬ 
ing the current rate, from the time when the 
money is payable. "Where there is no secu¬ 
rity, a rate of one per cent, per mensem, is 
not unreasonable. 52 I.C. 953 (N.). A& to 
what is reasonable rate of interest, see 1939 
All. 398=1.L.P. (1939) All. 329 (Pro¬ 
note). 1939 All. 323; 1937 Pat. 73; 1939 

Pat. 552; 1939 Pat. 203. 

If such debts be payable by virtue of 

SOME vcTiriTEN iNSTRUMb'NT. —A certificate of 
the Administrator-General admitting a debt 
to he due is not a ^'written instrument’* such 
Rs is contemplated by the Act, because the 
amount mentioned therein is not payable by 
virtue of the certificate, which merely pur¬ 
ports to certify the registration of the 
amount of the admitted debt for the purpose 
of convenience in administering the estate. 
25 C. 54. See also I.C. 64=1923 L. 302. 
It is doubtful whether a deeiee or an order 
of a Settlement Officer under S. 40, Act 
XVII of 1876, is a written instrument with¬ 
in the meaning of the Interest Act. 1 O.C. 
94. A principal is not entitled to interest 
on moneys received and detained by the 
agent on behalf of the principal in the 
absence of a contract to.the contrary. 41 
A. 254=17 A.L.J. 169=49 I.C. 696. In¬ 
terest if; not allowed in a suit for recoveiy 
of monev for use and occupation, because 
such sums a*'e not payable by an instrument 
in writing and at a certain time. 9 I.C. 
221 (Oudh). 

When demand of p.wment shall have 
BEEN made in WRITING. —The Interest Act is 
applicable onlv when a notice is given that 
interest will be claimed from the date of 
demand till date of payment. In the absence 
of such a notice interest cannot be claimed 
under the Act, 16 Luck. /01—192 I.C. 
885=1941 Oudh 254. See also 1940 Pat. 384. 
There must also be demand in writing. In¬ 
terest prior to the institution of the suit 
cannot be given under this Act, unless a 
demand of payment has been made in writ¬ 
ing. 7 Bom.L.R. 798; 101 I.C. 57=1927 
A 444 See aho 152 I.C. 786=11 O.W. 
N*. 1397; 145 I.C. 157=1933 L. 212; 20 
I.C. 299=39 P.R. 19b3; 22 L.W. 490= 
1925 M. 1279; 1937 A.L.J. 168=1937 All. 
257; 1936 Nff.g. 285=1.L.R. (1937) Nag. 


61. In a suit to recover price of goods 
sold, if the claim for interest is based on an 
alleged agreement that is not proved, and no 
notice as to interest is given as required by 
Act XXXII of 1839, interest should be dis¬ 
allowed. 1933 L. 212=10 O.W.N. 316=1933 

O. 259. Wliere the plaintiff had made a 
demand of the amount due under a pronote 
but there was no claim for interest by way 
of damages from the date of demand until 
payment, hel^j tliat plaintiff was not entitled 
to such interest under the Act. 1933 0. 
259. The provisions of the Interest Act 
are all comprehensive and interest can only 
be allowed in accordance therewith. Where 
the plaintiff who had paid a sum of Rs. 
1400 to-wtards shai^es: whicL, however, 
were never allotted to him, sued for refund 
of the money, hel-d, that the payment was 
not debt or sum certain payable at a 
certain time” within the meaning of the In¬ 
terest Act. that interest was only payable 
^^otlierwise” as money had and received from 
the date of demand. 141 I.C. 120=1933 M. 
320=64 M.L.J. 130. Where no established 
usiige is proved for claiming interest on 
the price of goods sold and delivered, inte¬ 
rest can be awarded under the provisions of 
the Interest Act of 1839 from the date of 
the demand for interest. 32 Bom.L.R. 404. 
See also 1933 L. 212; 1933 L. 127. Where a 
debt or sum is not payable at a certain time, 
then interest is payable from the time when 
demand of payment shall have been made in 
writing, unless there was a stipulation for 
payment of interest, when the Act would 
have no application^ and if an agreement to 
pay interest cannot also be implied and the 
debt w'as not payable on demand, the plain¬ 
tiff is not entitled to any interest till the 
filing of the suit which affords a clear 
intention to charge interest. 10. Pat.L.T. 373 
=1929 P. 365. Interest up to the date of the 
suit cannot be awarded on sums payable, not 
undetr a uTitteu instrument, the payment of 
which has been illegally delayed, unless 
there is a written demand of payment. 1 
M.H.C. 369 (Ref. to in 20 M. 481; 23 M. 
41; 31 B. 354; 9 Bom.L.R. 439; 148 P.R. 
1907). In a suit on an oral contract, where 
no agreement for interest or usage for pay¬ 
ment of interest was alleged, held, that in¬ 
terest was not allowable. 20 M. 481=7 M, 
L.J. 263. See also 22 L.W. 490=1925 M. 
1279. A letter of the plaintiff demanding 
interest on an outstanding debt retrospect¬ 
ively, up to the date of the demand, was held 
to have made it sufficiently clear by implica¬ 
tion, that it was the intention of the plaintiff 
to claim interest prospectively up to the 
date of payment and to have complied with 
the requirements of the Act. 23 M. 41, 
See also 83 I.C. 253=1925 N. 245. De¬ 
mand for retrospective interest may imply 
demand for prospective interest. See isi 

P. Ir-.R. 1901 and 23 M. 41. Demand for 
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THE JUDICIAL OFFICERS* PROTECTION ACT (XVIII OF 1850),^ 

[44h April, 1850. 

An Act for the protection of Judicial Officers. 

For the greater protection of Magistrates and 
Preamble. Others acting judicially; It is enacted as follows:— 

1. No Judge, Magistrate, Jiistice of the Peace, Collector or other person 


LEG. REF. 

Short title, ^The Judicial Officers Pro¬ 
tection Act, 1850 L See the Indian Short 
Titles Act (XIV of 1897). 

NOTES. 

principal may imply demand for interest. 

23 M. 41. Interest is not allowed upon the 
unpaid price of goods sold, unless demand 
has been made for the arrears. A printed 
headline in the tradesman’s bill that inte¬ 
rest would be charged on all arrears after a 
certain period is not such a demand as is 
contemplated bv the Interest Act. 8 P.R. 
1914=20 T.C.‘ 194; 47 M.L.J. (Short 

Notes.) 41. See also A .W. (1887) 287. 
In the absence of any agreement to pay 
interest on a particular transaction or of any 
notice of the vendor’s intention to claim in¬ 
terest if debt is not paid within a certain 
time, a claim for interest cannot be decreed 
under the Act. 54 I.O. 431. In a suit by 
a contractor to recover money payable for 
w'ork and labour done under a building con¬ 
tract, which provided that all works done 
by the contractor should be paid for by the 
contractee according to the rates therein 
specified within a reasonable time after it 
had been inspected and finally approved and 
passed. Held, that the provision was not 
one for the payment of a sum certain within 
the meaning of S. 1 and that, in the absence 
of provision for payment of interest in the 
contract or any proof of demand, the Court 
had no power to allow interest under the Act 
from the time when the money became pay¬ 
able. Held nleo, that Court could not award 
interest under the proviso to R. 1 of the 
Act. 40 M.L.J. 18=12 L.W. 567; 1920 
M.W.N. 717=60 I.C. 353. 

Such demand shall qivh notice to 

DEBTOR that INTEREST WILL BE CLAIMED.— 

Under this Act a creditor has the option of 
notifying to his debtor tbo date from Avhich 
interest will be claimed, and failure to give 
such notice deprives the creditor of interest. 
181 P.L.R. 1901; 92 I.C. 354=1925 M. 
1279. At the head of every bill of tho 
seller of goods, the following was printed: 
‘interest will be charged at 12 per cent, 
per annum on bills not paid on presenta¬ 
tion ” held, that tho bill was a sufficient 
notice under tho Act. 7 A.W.N. 287. But 
see contra 21 I.C. 194=47 M.L.J. (Short 
Notes) 41; 152 I.C. 786=11 O.W.N. 1397. 
A. letter demanding interest, from which it 
was made clear, by implication, that it was 
tlie creditor’s intention to claim interest up 
-to the dato of was sufficient notice 


under the Act. 181 P.L.R. 1901. iSf^e aho 
23 M. 41. When a contractor is, for no fault 
of his own, kept out of his money, the prin¬ 
cipal sum, for a long time after it is due, it 
would be reasonable that the law should 
admit of interest being recoverable by way 
of damages. 23 M. 41. But see 43 M. 
L.J. 98=12 L.W. 568: 60 I.C. 353. The 
existence of previous litigation upon the 
same subject-matter is sufficient notice in 
order to entitle the plaintiff to charge inte¬ 
rest. 2 Hay. 123. 

Executing Cou^t cannot award interest; 
only the Court which adjudicates as to the 
actual debt or claim can award interest. 53 
C. 354=98 I.C. 238=1926 C. 1119. 

Provided that interest shall be pay¬ 
able in at.l cases in which it is now pay¬ 
able At law. —See (1942) 1 M.L.J. 250; 

65 I.A. 66=1.L.R. (1938) 2 Cal. 72= 
1938 P.C. 67=(1938) 1 M.L.J, 640 (P. 
0.); 50 L.W. 466=1939 Mad. 877=(1939) 

2 M.L.J. 579. Neither the Interest Act nor 
the Contract Act affects the rule of Hindu 
Law, that in the case of a debt wrongfully 
^nthheld after demand of payment has been 
made interest becomes payable by way of 
damages. 9 Bom.L.R. 439=31 B. 354. 
But see 18 M.L.J. 245=31 M. 250; 7 M. 

L. T. 108. The interest Act expressly pro¬ 
vides that interest shall be payable in all 
cases in which it is payable by law. And 
money obtained by fraud can be recovered 
with interest under the law. 25 M.L.J. 
531=21 I.C. 394. Wliere an improvement 
lease provided that the lands were to bo 
gradually brought under cultivation and 
until they were so brought nothing would be 
payable to the Government or to the Jenmi 
and it further provided that the tenant 
should pay from the year in which Govern¬ 
ment revenue was paid rent at a certain rale, 

that interest could not be awarded 
under the Interest Act in respect of the 
arrears of rent claimed by the lessor. Held. 
fl7so. that interest could not be awarded 
under the proviso to the Act on ’general 
equitable grounds. 31 L.W. 655=1930 M. 
W.N. 438. Per Madhavan Nair, J.—The 
Interest Act is exhauMivo and only such 
equitable grounds as have been generally 
recognised in Courts of Equity can be relied 
on in India in awarding interest on equit¬ 
able grounds. The case in 42 M. 616 is 
not correctly decided. 31 L.W. 665=1930 

M. W.N. 438. 

Sec, 1: ScoPH op Act.—T he Act does not 
probably contemplate the protection of ft 
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Non-liability to suit of 
offlcors acting judicially, 
for official acts done in good 
faith, and of officers exe¬ 
cuting warrants and orders. 


acting judicially shall be liable to be sued in any 
Civil iGourt for any act done or ordered to be done 
by him in the discharge of his judicial duty^ whether 
or not within the limits of his jurisdiction: Provided 
that he at the time, in good faith, believed himself to 
have jurisdiction to do or order the act complained of; 
and no officer of any Court or other person, bound to execute the lawful 
warrants or orders of any such Judge, Magistrate, Justice of the Peace. Collec¬ 
tor or other person acting judicially shall be liable to be sued in any Civil Court, 
for the execution of any warrant or order, which he would be bound to execute, 
if within the jurisdiction of the person issuing the same. 


NOTES. 

Judge from a suit for damages for breach 
of contract, but the laugfuage of the Act is 
sufficle^ntly vride to grant protection even 
against a suit of that nature. 1931 A.L.J. 
41=1931 All. 189 (F.B.). The Act has no 
bearing whatsoever on the case of a contract 
into which a Judge may enter according to 
the general law of the land. Enforceability 
of security bond executed in the name of the 
judge considered. 1931 Oudh 99. If the 
act complained of against a judicial officer 
is in its nature jud.tei!al, and within his 
jurisdiction, he is not liable to be sued, even 
though the act was done maliciously. If, 
on the other hand, he acts without juris¬ 
diction, his liability would depend, not on 
whether the act was malicious and without 
reasonable and probable cause, but on 
whether it was ■within the protection of the 
Act. (12 All. 115, Ref.) 1933 All. 749. 
(As to procedure for instituting criminal 
prosecution against judges and public 
servants, see Oriminal Procedure Code Act 
V of 1898, S. 197). By S. 1 of the Act 
a judicial officer is protected if he made the 
order in the discharge of his judicial duties 
whether or not ^vithin the limits of his juris¬ 
diction, provided that he at the time, in 
good faith, believed himself to have juris¬ 
diction to pass the order. * Jurisdiction ^ in 

the section is to be taken in the sense of 
authority or power to act in the matter and 
not in the sense of authority or power to 
act in a particular manner. Any person 
executing such an order within the ^jurisdic¬ 
tion’ of a judicial officer is equally protect¬ 
ed. An order of a Magistrate for the search 
of a shop and seizure of certain tins of 
oil, therein, though not in the prescribed 
form, and the carrying out of such an order 
by a police officer were held to be alike 
protected, even though the prosecution with 
reference to which the order was made, ulti¬ 
mately failed. I.L.R. (1938) 1 Cal. 581 
=42 C.W.N. 50=1938 Cal. 177. The 
term jurisdiction” means authority or 
power to act in a matter, and not authority 
or power to do an act in a particular man¬ 
ner. In the matter of warrants, the protec¬ 
tion afforded by the section is not against 
suit for executing lawful warrants or 


orders, but against suits for executing 
warrants or orders, not lawful, provided 
that such warrants or orders have been 
issued by a judicial officer in a matter with¬ 
in his jurisdiction, and not merely in a 
matter in which such judicial officer has 
authority or power to issue the particular 
warrant. The term “jurisdiction’' should 
not be construed as meaning authority or 
power tq^issue the warrant in a particular 
matter and in the particular manner in 
which it is issued. 12 A. 115. (10 M.L.J. 
232 Diss.), See also 30 Bom. 241=7 Bom. 
L.R. 95: L.B.R. (1872-1892) 83; 8 C.L.J. 
75; 2 M.H.C.R. 396; 36 Cal. 433=13 C. 
W.N. 458; 40 C.W.N. 500. An order of 
a Magistrate for the search of a shop and 
seizure of certain tins of oil, therein, though 
not in the prescribed form, and the carry¬ 
ing out of such an order by a police officer 
were held to be alike protected, even though 
the prosecution with reference to which the 
order was made ultimately failed. 36 Cal. 
433. Act does not apply to acts of Gover¬ 
nor in Council. 7 Mad. 466. Secretary of 
State not liable for acts of judicial officer. 
59 P.W.R. 1908. Act protects a judicial 
officer from suits not only for acts done or 
ordered to be done by him in the discharge 
of judicial duties not only within the limits 
of his jurisdiction but also without the limits 
of his jurisdiction, provided that he, at the 
time of doing the act or ordering it to be 
done, believed himself, in good faith, to 
have jurisdiction to do or ord-er the act 
complained of. 9 C.W.N. 591=1 C.L.J. 
278: 1933 All. 749; 42 C.W.N. 50=1.L. 
R. (1938) 1 Cal. 581=1938 Cal. 177. The 
protection afforded to judicial officers rests 
on public policy. And though thereby a 
malicious Judge or Magistrate may be given 
a protection designed not for him, but for 
tlie public interest, it does not follow that 
he can exercise his malice with impunity. 
His conduct can be investigated elsewhere 
and due punishment awarded. 7 Bom.L.R. 
951. See also 30 Bom. 241. Where the 
Judge acting in his judicial capacity takes 
in good faith all the proceedings which the 
law permits him to take, he is protected. See 
9 I.C. 535 (All.); 45 Bom. 1089=62 I.C. 
93=23 Bom.L.R* 447, Extent of pro* 
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NOTES. 

focfion to jiicJicial officers is the same as in 
Enp;lish law. 2 M.T.A. 293. Municipal 
councillor actingf as Mafifistrate under Beiipral 
Act TTT of 1864 is judicial officer. 13 W.R. 
340. When a Ma^ristrate directs a general 
search of house in view of an enouiry under 
the Or.P.Code in discharge of his judicial 
functions he mav well anneal for protection 
under this Act. '39 Cal. 9.'i3=39 T.A. 163— 
23 M.P..T. 32 (V.C.), overruling 36 0. 433 
—n C.L..T. 298—13 C.W.N. 458. Plain¬ 
tiffs- sued a Magistrate on the allegation that 
the Tatter took him into custodv and brought 
a false charge against him. The trial Court 
dismissed suit as barred by tins Act. Tfe/d. 
that the allegation in the nlaint disclosed 
a cause of action to which the Act did 
not apply. The defence under the Act is as- 
much a defence on the merits as any other 
defence such as limitation, etc., and the 
Jndge must before dismissing the suit take 
such evidence in a case as necessary to 
bring the case witbin the Act. 39 A. 516= 
39 T.C. 5.53—15 A.L.,T. 541. 

TT.T.rs'mATJvn Casps.—W liere a Magistrate 
acts without jurisdiction in the "bona fAe 
belief that he has jurisdiction, he ip protect¬ 
ed bv the Act, and no suit will lie. 10 M.L. 
J. 232. iSfee also 12 A. 115. Act does not 
protect a Magistrate who has not acted with 
due care and attention. The mere absence 
of D)n1a frlrfi is no defence. A Magjstrate 
cannot be said to have “in good faith** 
believed himself to have jurisdiction to do 
or order the act complained of. unless he. in 
arriving at that belief, acted reasonably, 
circumspectly and carofnllv. 13 W.P. 13; 
16 W.P. 63. Sire also 3 B.H.C.P. (A.C. 
♦T.V 36, Where, after bocomijng fiinrlvfi 
affirto a .Tudicial Officer adds- a false state¬ 
ment to his order w’hich is designed to help 
ope of the parties, it -will be a sufficient 
answer to n contention based upon the Judi¬ 
cial Officers Protection Act. R. 1 to snv that 
it is impossible to believe that the defendant 
thought that he had jurisdiction to do the 
act complained of. 1942 A.Ti.W. 63. 
Suit for damages against Magistrate ^ for 
false imprisonment. Magistrate had not 
acted in good faith believing himself to have 
jurisdiction, but carelessly, precipitately and 
without caution. This Act did not protect 
him from liability. 3 B.TT.C.B. App. 1 03 
W.R. 13; 12 A. 115: 6 Bom. L.B. 131 Bel.! 
Sec aJsto 9 C. 341 (B.C.). Wliere in connec¬ 
tion with an application for transfer of a 
case pending before a TTiiion Bench, n Magis¬ 
trate calls for a report from the Pres-ident 
of the TJnion Bench the report made by the 
President in accordance with the Magistrate’s 
directions is made in due discharge of duty. 
The President is consequently entitled to 
protection under the Act. The fact that 
allegations which ought not to be made are 
inserted in it does not take away the protec¬ 


tion. 40 O.'W.N”. 500, A Judge knowingly 
pronouncing illegal orders is responsible to 
the State only, and cannot be sued so long ns 
he keeps within his jurisdiction, though he 
may, in certain cases and by a particular 
procedure, be held criminally responsible. 

A contrary system would produce great in¬ 
convenience by allowing "every losing party 
of whom there must be one in every suit, 
to bring an action against the Judge, and 
tlie Judge in hie turn,, if unsuccessful, suing 
the other Judge wlio had pronounced against 
liim.” L.B.E. (1872-1892) 83. The Act is 
for the protection of judicial officers acting 
judicially, and officers acting under their 
orders, and never for the protection of the 
Police or a Magistrate in the exercise of 
police duties. 9 C. 341=9 I.A. 152 (P.C.). 
There is no law which authorises the Police 
or a Magistrate in the exercise of Police 
dntioa or an officer in command of a canton¬ 
ment, in consequence of a hona fde belief 
that a person Is dangerous by reason of 
actual lunacy to put him into confinement, 
in order that he may be visited and examined 
by medicial officers, and to keep him in con¬ 
finement, until such officers can feel them¬ 
selves justified ill reporting whether the 
person is a dangerous lunatic or notj a 
fortiori, this cannot be done in the case of a 
bonn fide belief of danger from impending 
lunacy: so that such officer would not be 
protected from liability in respect of such 
acts. 9 C. 341=9 T.A.' 152 (P.C.). The act 
of issuing a warrant for the arrest of the 
complainant to hear an order which directed 
him to pay compensation to the accused is 
not an act within the "jurisdiction** of the 
Magistrate within the meaning of that 
word, as used in this Act. 19M.L.J. 232. 

A Peputy Magistrate, who without reason- 
able cause, delays proceeding 'unth the trial 
of persons whom he keeps in jail is liable, 
notwithstanding the above Act, to an action 
in damages if tbe prisoners are eventually 
aenuitted. 11 W.R. (Or.) 19. Local miisance 
—.Jurisdiction of Magistrate—A Magistrate 
is not warrnnterl in convicting and imprison¬ 
ing a person for disobeying an order, the 
legality of w’hich was then properly under 
the consideration of an appellate Court. 

2 B.H.C.R. (Cr.) 384. A Magistrate act¬ 
ing hona fde, is not liable for anything done 
by him in the exercise of his duty, however 
w:ong the act may be. This Act while 
freeing the agent, the person who actually 
commits the tort complained of and who 
would be the person primarily responsible, 
from all responsibility could not have 
intended to leave tbe principal liable. 0 
C.W.N. 495=1 C.L.J. 355. 

PeKSONS exercising JITDICIAIj riTNCTIONS 
MUST BE IN AN ENTIRKT.Y IMPARTIAli POSI¬ 
TION. —They ought not to have any interest, 
pecuniary or otherwise, in the subject-matter 
of the litigation, and they must not be in 
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THE KAZIS ACT (XII OF 1880). 

PREFATORY NOTE.—The following are extracts from the Statement of Obiects 
aiifl Reasons annexed to the Bill and Proceedings in Council in connection with the pas.sing 

‘ajnder the Muhaniaiiadan Law the Kazi was chiefiv a judicial officer His prin¬ 
cipal powers and duties arc stated at some length in the Hedava (Book XX). He was 
appointed by the State and may be said to have corresponded to ‘our Judge or Magistrate. 
Tn addition, however, to his functions- under the Muhainmmadan Law, the Kazi in this 
county befoie the advent of British rule, appears to have performed ceitain other duties, 
partly of a secular and partly ^ of a religious nature. The principal duties seem to have 
been preparing, attesting and registering deeds of transfer of property, celebrating marriages, 
and pel forming other rites* and ceremonies. It is not apparent that any of these duties were 
incumbent on the Kazi as such. It is probable that the customary performance of them 
by him arose rather from his being a public functionary, and one known by his official 
position to be acquainted with the law than from his having, as Kazi, a greater claim to 
perform them than any one else. Snch was the position of the Kazi in this country under 
Hie Muhammadan Government. On the introduction of the British rule. Judges and Mao-is- 
trates took the place of Kazis, and the Kazi in his judicial capacitv disappeared: but the 
British Government though no longer recognizing the judicial functions of the Kazi, did 
not abolish the office. By certain Regulation, viz.. Bengal Regulation (XXXIX of 1793) 
for Bengal, Bihar and Oris*sa: Bengal Regnlation (XLIX of 1795) for Benares: Bengal 
Regulation (XLVI of 1803) for the Ceded Provinces; Madras Regulation (III of 1808) for 
Madras; Bombay Regnlation (XXVI of 1827) for Bombay passed from time to time, the 
appointment of Kazi-ul-Knzaat and Kazis by the State was provided for, and the perfor-* 
mance of their non-judicial duties was recognized by law. In the case of Bengal, indeed 
certain additional duties were imposed on them. The duties of the Kazi under these Regu¬ 
lations comprised some or all of the following, viz .:— 

(1) preparing and attesting deeds of transfer and other law-papers; 

(2) celebrating marriages and presiding at divorces; 

(3) performing various rites and ceremonies; 

(4) superintending the sale of distrained property and paying charitable and other 
pensions and allowances. 

In the course of subsequent legislation, the first and last of the above duties devolved 
on officers specially appointed for the purpose^ and there remained nothing to be performed 
by the Kazi but the second and third, which were purely ceremonial. Under these circum¬ 
stances it appeared no longer necessary that the Government should appoint these officers. 
Accordingly, in 1864, by Act XI of that year, all the regulations relating to the appointment 
of Kazis by Government and the duties to be discharged by them were repealed, but in order 
that it might be clear that no interference with the ceremonial functions of these officers was 
intended, a section was added to that Act as follows:—“Nothing contained in' this Act shall 
be construed so as to prevent a Kazi-ul-Kuzaat or other Kazi from performing, when re¬ 
quired to do so any duties or ceremonies prescribed by the Muhammadan Law”. {See 
section 2 of Act XI of 1864.) 

Certain of his duties having thus survived the passing of Act XI of 1864, the Kazi is 
still a functionary of considei’able importance in the Muhammadan community. What was 
originally in some sense an accidental adjunct of his- judicial office has become his principal 
and only duty, and in some parts of the country at least the presence of a Kazi at certain 
rites and ceremonies appears now to be considered by the Muhammadans essential from 
their point of view. 

Act XI of 1864 has, however, raised a difficulty of a sort which was not anticipated 
at the time it was passed. As- mentioned above, the Kazi was under Muhammadan Law 
appointed by the State and it had been held by the Courts, both of Bombay and Madras. 


NOTES. 

such a position, that any bias in favour of 
one side or the other can be imputed to him. 
Actual bias need not be proved if the rela¬ 
tionship is such that bias may seem likely. 
It is impossible to say that a debtor is not. 
from the nature of the case, subject to bias 
in favour of a creditor who can call in his 
money. It is not enough for the Court to say 
it is satisfied that in a particular case no bias 
existed or was shown. It is necessary that 
the position be such that the general public 
may feel confident that justice has been done 

CCM.-398 


by an impartial tribunal, and it is of the 
highest impo’.tance that this principle should 
not be encroached upon. The Assistant 
Tfixing Master of the High Oourt taxed 
Hiree bills of costs of the respondent bank 


against tiie applicant. At the time he was a 
debtor of the respondent bank, but he did 
not disclose the fact at the time. Held, that 
the officer was not competent to entertain the 
taxation and the taxation was therefore bad 
ab initio. 40 Bom.L.R. 904=1938 Bom 
431=1.L.R. (1938) Bora. 829. 
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that the appointment cannot be made except by the State. But as, by Act XI of 1864, the 
State divested itself of the power of appointment the preamble of that Act declaring it was 
inexpedient that such appointment should be made by Government, it would seem that no 
valid nomination to the office can now be made. 

The inconvenience resulting to Muhammadan& from this state of things had been 
brought to the notice of the Government on several occasions by members of that com¬ 
munity, and more particularly by the Muhammadans of the Madras Presidency. It was 
considered by the Government that the grant of the relief that was sought, viar., tha't. Govern¬ 
ment should once more undertake the appointment of Kasi was but a reasonable concession 
to the wants of the Muhammadan population. 

With this object the Kazi Bill had been prepared. It extends in the first instance to 
Madras only, where the want of duly appointed Kazis appears chiefly to have been felt but 
it contains a clause empowering any other Local Government to extend to the territories 
administered by it, should the Muhammadans in those territories hereafter request its ex¬ 
tension. It confers no legal rights or duties on Kazis. It simply in order to satisfy the 
wants of the Muhammadan community provides for the appointment of Kazis whatever 
these may be a& they now are. To prevent any possible misapprehension on this point, a 
saving clause has been added to the effect that nothing in the Bill confers any judicial or 
otlier poweiB on a Kazi, or makes his presence necessary at any marriage or other ceremony 
at which his presence i& not now necessary. (See Statement of Objects and Reasons.) 

This Act is of a permissive character and it confers no official, administrative or 
judicial powers upon the Kazis. (See Fort Si. George Gazef^, Supplement, 27th July, 1880 

p. 2.). 


THE KAZIS ACT (XII OF 1880).’ 

Rep. in pt., Act X of 1914, Am., Act XIV of 1932.] 

[m Juhj, 1880. 

An Act for the appointment of persons to the Office of Kazi. 

Whereas by the preamble to Act No. XI of 1864^ {An Act to repeal the 
laic relatinq to the offices of Hindu and Muhammadan Law officers and to the 
offices of Kazi~ul-Knzaat\ and of Kazi, and to aholish the former offices) it Vas 
(among otlier things) declared that it was inexpedient that the appointment of 
Ihe Kazi-ul-Knzaat, or of City, Town or Pargana Kazis, should be made by the 
Government, and hy the same Act the enactments relating to the appointment 
by the Government of the said officers were repealed; and whereas by the usage 
of the ^Inhammadan community in some parts of British India the presence of 
Kazis appointed by the Government is required at the celebration of marriages 
and the performance of certain other rights and ceremonies, and it is therefore 
expedient that the Government should again be empowered to appoint persons 
to the office of Kazi; It is hereby enacted as follows:— 

Short title ^te called The Kazis Act, 

1880: 

• • • • 

It extends, in the first instance, only to the territories administered by 
Local extent. Governor of Port Saint George in Council. But 

fiBy other Provincial Government may from time to 
time, by notification in the Official Gazette, extend it to the whole or any part 
of the territories under its administration. 

2. Whenever it appears to the Provincial Government that any consi- 

LKG. REF. at once*' Avere ropealefi by Act X of 1914. 

1 For Statement of Objects anrl Reasons, 
see Gas^ette of India, 1880,’ Part V, p. 21; for . NOTES, 

tho report of the Select Committee, eeo ibid.. Secs. 2 and 4.—The Act does not confer 
y* P- 203; for discusaiong in Council, on the Kazi tl>e exclusive right to perform 
SCO ibid., Supplement, pp. 345, 356 and 1203. the functions which his office requires him 
2Repealed by the Repealing Act (VIII of to discharge. 25 I.C. 898=37 M. 228 (IB. , 
1S68). H.C.R. App. 18; 13 B. 429; 17 M.L.J. 

3 The words “and it shall come into force 421, Bist.), 
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T, . • X number of the Muhammadans resident in any 

for arioe°alTea that one or more Kazis should be 

appointed for such local area, the Provincial Gov¬ 
ernment may, if it thinks fit, after consulting the principal Muhammadan 
residents of such local area, select one or more fit persons and appoint him or 
them to be Kazis for such local area. 

If any question arises whether any person has been rightly appointed 
Kazi under this section, the decision thereof by the Provincial Government 
shall be conclusive. 

The Provincial Government may, if it thinks fit, suspend or remove 
any Kazi appointed under this section who is guilty of any misconduct in the 
execution of his office, or who is for a continuous period of six months 
absent from the local area for Avhich he is appointed, or leaves such local area 
for the purpose of residing elsewhere, or is declared an insolvent, or desires to 
be discharged from the office, or who refuses or becomes in the opinion of the 
Provincial Government unfit, or personally incapable, to discharge the duties 
of the office. 

3. Any Kazi appointed under this Act may appoint one or more persons 

Naih Kazis. tn all or any of 

the matters appertaining to his office throughout the 
whole or in any portion of the local area for which he is appointed, and may 
suspend or remove any naib so appointed. . 

"WTien any Kazi is suspended or removed under section 2, his naib or 
naibs (if any) shall be deemed to be suspended or removed, as the case may be. 

Act to confer ^ Nothing herein contained, and no appoint- 

3U(licial or administration ^ ° , r n > t i 

powers. ment made hereunder, shall be deemed— 

(a) to confer any judicial or administrative powers on any Kazi or Naib 
Kazi appointed hereunder; or 

to render the presence of render the presence of a Kazi or Naib 

Kazi neoessaryj or Kazi necessary at the celebration of any marriage or 

the performance of any rite or ceremony; or 

to prevent any one acting (c) to prevent any person discharging any of 

the functions of a Kazi. 


THE KHADDAR (NAME PROTECTION) ACT (VIII OF 1934). 

[ISth March, 1934. 

An Act to regulate the use of the words *‘Khaddar^* and ‘*Khadi’* when applied 
as a trade description of woven materials. 

Whereas it is expedient to regulate the use of the words ‘'Khaddar'' and 
'*Khadi*’ when applied as a trade description of woven materials; It is hereby 
enacted as follows:— 

Short title, extent and 1. (1) This Act may be called The Khaddar 

commencement. ■ (Name Protection) Act, 1934. 

(2) It extends to the whole of British India, including British Baluchis¬ 
tan and the Sonthal Parganas. 

(3) This section shall come into force at once, and section 2 shall come 
into force in any province on such date as the ^[Central Government] may, by 
notification in the Official Gazette, appoint in this behalf. 

2. The words ^‘Khaddav’’ and “Khadi’\ whether in English or in any 

Indian vernacular language, when applied to any 

Words ''Khaddar” and woven material shall be deemed to be a trade descrip- 

“Khadi” to be trade des- lion within the meaning of the Indian Merchandise 
cription. Marks Act, 1889, indicating that such material is 

cloth woven on h and-looms in India from cotton yarn hand-spun in India. 

LEG. REP. ' ■ A'O., 1937. 

1 Substituted for "Local Governments' by 
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THE LAND ACQUISITION ACT (I OF 1894). 


(Rep. in part bv Act? T of 1938 and X of 1914; Amended bv Acts IV of 1914; XVII 
of 1919; XXXVni of 1920; XIX of 1921; XXXVIII of 1923 and XVI of 1933.] 

PREFATORY NOTE.—The following is the Statement of Objects and Reasons annexed 
to the Bill:—‘^For several years* past the amendment of the old Land Acquisition Act, 1870, 
ha? been under consideration by the Government of India in communication with Local 
Governments and before the passing of that Act the valuations of the lands, which it was 
found necessary to take up for the execution of public works, was entirely in the hands of 
aihitrators, from whose decision there was no appeal. This system led to a lamentable 
waste of the public money both because the arbitrators were incompetent and sometimes 
it is to be feared, corrupt, and also because the law, as it then stood, laid down, no instruc¬ 
tion? for their guidance in the performance of their duties. This latter defect, among 
others, was remedied by the Aet of 1870 which it is now proposed to amend, and which 
contains detailed instructions as to the mutters which are to be considered, and which are 
to be neglected in awards of compensation for lands acquirofl under its provisions. The 
.Aet of 1870 provided for the abolition of the system under which uncontrolled discretion 
was entrustrd to arbitrators; and, in lieu thereof required the Collector, when unable to 
come to forms' with the persons interested in land which it was desired to take up, to refer 
the difference for the decision of a Civil Court, usually that of the District Judge. In the 
•lispnsal of such references the Court is aided by assessors, and its finding is final if the 
.Tiidge and one or more of the assessors agree. If, however, the Judge and the assessors 
distJg'ee. an appeal is- allowed, which usually lies to the High Court. 

“The Act of 1870 has not, in practice, been found entiiely effective for the protection, 

either of the persons interested in lands taken up or of the public purse. The requirement 
that the Collector shall refer for the decision of the Court every potty difference of opinion 
ns to value and every case in which any one of perhaps a large number of persons fails to 
attend before him has involved in litigation, with all its trouble and delay and expense, a 
great number of persons whose interest in the land was extremely insignificant. It has, in 
fact frequently been the case that the owners of small pieces of land have had to pay Court 
costs to an amount far exceeding the value of the land itself. On the other hand, the provi* 
s-ioiis of the Act as to the incidence of costs, the whole Of which fall on thje Collector if the 

final award is ever so little in excess of the amount of his tender, are such as to encourage 

extravagant and speculative claims. The chances of altogether escaping the payment of 
co.cfs is* SO great that claimants are in the position of risking very little in order to gain very 
much, and have therefore every motive to refuse oven liberal offers made by the Collwlor- 
and to try their luck bv compelling a lefcrcnce to the Court. Much the same may be said as 
In the provisions of the existing law regarding the payment of interest. No matter how 
fair tlie original offer of the Collcetor and how groundless the refusnl to accept the com¬ 
pensation he has tetidered, interest is payable on the amount of the award finally arrived at 
from the date of the Collector taking possession of the land. This may be for a period of 
two nr three years and interest continues* to ruu until the date of payment. All this costs 
* vj'rv heavy and unnecessary expenses on the public purse. 

“It i? proposed tlio’.efore to aitiend the law by making the Collector's award final, 
unless altered by the dc'croo in a regular suit. Persons interested in land taken up for public 
works will thus have the opportunity if they dosiro it, of preferring to an authority, quKc 
independent of the Colleetor. thmr claims to moio substantial compensation than the Collector 
has awarded: and will, in all cases, have a further right of appeal to the regular appelate 
(Courts. They ^\^ll no longer^ however be encouraged to litigated by the feeling that they can 
hardly lose but may make a great gain by doing so. 

^^Tliis change in the procedure for doteniuning tho valuation of land taken up for 
public works will also render it possible to dispense ■with the services of the nssesaors, who are 
now su])pnsed to assist the Court. Considoriug tho difficxiUy almost throughout the country, 
of obtaining tho services of such assessors ns arc really qualified to fonn a sound opinion 
on the subject of tho valuation of land, it is belioved that the proposal to dispense with them 
and to leave tho matter to the sole aibitramont. fir«4t of the Collector, and then of the Judge, 
will, in no way, diminish the efficiency of tho Courts in inquiries in which the value of lands 
is in issue. It will ccrtaiuly tend to shorten litigation and to diminish its expense," 
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THE LAND ACQUISITION ACT (I OF 1894).^ 

[2nd February, 1894. 

An Act to amend the law for the acquisition of land for public purposes and /oil 
Companies. 

Whereas it is expedient to amend the law for the acquisition of land 
needed for public purposes and for companies and for determining the amount 
of compensation to be made on account of such acquisition; It is hereby 
enacted as follows:— 

PART I. 

Preliminary. 

Short title, extent and 1. (1) This Act may be called The Land 

commencement. ACQUISITION ACT, 1894; 

(2) It extends to the whole of British India; and 

(3) It shall come into force on the first day of March, 1894. 

2. [Repeal.] Rep. partly by the Repealing and Amending Act {X of 
1914), S*. 3 and Sch. 11 and partly by the Repealing Act {I of 1938), S. 
and Sch- 


Definitions. 


3. In this Act, unless there is something repug¬ 
nant in the subject or context,— 


LEG. REF. 

I For Statement of Objects and Reasons^ 
see Gazette of Ivdia^ 1802, Part V, p. 32; for 
Report of tiie Select Committee, see ihkt,, 
1894, Part V, p. 23 and for Proceedings in 
Council, see 1802 Part VI, p. 25; and 

ibid., 1894, pp. 19, 24 to 42. 

NOTES. 

Sec. 1: Scope of the Act. —The Act 
aims at protecting public interests. 29 B. 

480=7 Bom.L.R. 497. Strict compliance 
with its provisions necessary. 97 I.C. 471 
=1926 M. 1099=51 M.L.J. 338. See also 
11 C.L.J. 612. Proceedings under this Act 
started with a view to gratify private spite 
or malice and not hona fdc for a public 
purpose are not valid. {Ibid.) Burden of 
pioving tiiat an award made by a land ac- 
question officer is ^^Tong lies an the claim¬ 
ant. 106 I.C. 909. As to hivideii of proof 
in case of rival claims to compensation, see 
107 I.C. 347=47 C.L.J. 337 (P.C.). The 
Act refers only to one notice, one proceed¬ 
ing and one award given, taken and made 
regarding one holding and one ownership. 
64 I.C. 577=33 C.L.J. 509. It contem¬ 
plates acquisition of such interests as do not 
belong to Government. 9 I.C. 341=9 M. 
L.T. 272. No provision for refund. 63 
I.C. 1. See also 21 I.C. 111=17 C.W.N, 
1087; 35 B. 255=18 Bom.L.R. 259. Pro¬ 
ceedings under the Act are only administra¬ 
tive and not judicial so far as th-e matter 
does not go to the Land Acquisition Judge. 
36 T.O. 621=4 L.W. 535. See also 51 I. 
C. 501. The Act provides a speedy method 
of determining compensation payable and 
the persons to whom payable. 7 A. 817. It 
allows an appeal to High Court and also to 
Privy Council since Act XIX of 1921. Privy 


Council cannot interfere with the figures that 
have been settled by High Court (as the 
value to be allowed for certain compulsorily 
acquired land) unless it can be shown there 
has been some real mistake in law or some 
palpable omission which would invalidate the 
raluntion. (52 I.A. 133; 52 I.A. 367, Ref. 
to.) 34 C.W.N. 1106=1930 P.C. 283=69 
M.L.J. 392 (P.C.). Persons who have not 
come before Collector or Acquisition Judge 
can controvert the award of the Collector in 
a suit, and prove that they were the lawful 
owneis of the property and were entitled to 
recover the amount of compensation awarded 
for it. [7 Cal. 388 (P.C.), Appr,] 160 I. 

C. 1010=1936 Pesh. 29. 

Construction op Act. —Act should be 
expounded liberally in favour of the public 
and strictly against Government or company ^ 
taking the land. 44 P.R. 1904; 9 I.C. 228 
=9 P.W.R. 1911; 12 B.H.C.R. 260; 29 
B. 480. In ease of any error of procedure 
by any officer in applying the provisions of 
the Act, every presumption should be made 
iu favour of the party likely to have been 
prejudiced by the error. 53 M. 921=1930 
M. 836=60 M.L.J. 410. If there is any 
real doubt in the interpretation in matters 
of procedure under the Act, the bemefit of 
doubt ought to be given to the party as 
against Government. 1931 M. 60=69 M. 
L.J, 911. Compensation for land cannot 
be awarded on two basis (as) both on the 
basis of a cocoanut tope and as a building 
site. 95 I.O. 577=23 L.W. 791. The 
mcf/iod of valuation of lond may be classifi¬ 
ed under there heads; (1) the opinion of 
valuators or exports; (2) the pteioe paid 
within a reasonable time in bona fide tran¬ 
sactions of purchase of the lands acquired 
or of the lands adjacent to the land acquired 
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(a) the expression “land” includes benefits to arise out of land, and 
things attached to the earth or permanently fastened to anything attached to 
the earth: 


(&) the expression “person interested” includes all persons claiming an 
interest in compensation to be made on account of the acquisition of land under 
this Act; and a person shall be deemed to be interested in land if he is interest¬ 
ed in an easement affecting the land: 

(c) the expression “Collector” means the Collector of a district, and 
includes a Deputy Commissioner and any officer specially appointed by the 
Provincial Governjnent to perform the functions of a Collector under this Act: 

(d) the expression “Court” means a principal Civil Court of original 
jurisdiction, unless the Provincial Government has appointed (as it is hereby 
empowered to do) a special judicial officer within any specified local limits to 
perform the functions of the Court under this Act: 

(e) the expression “Company” means a Company registered under the 
Indian Companies Act, 1882, or under the (English) Companies Acts, 1862 to 
1890, or incorporated by an Act of Parliament or ‘^[by an Indian law], or by 
Royal Charter or Letters Patent: ^[and includes a society registered under 
the Societies Registration Act, 1860, and a registered society within the meaning 
of the Co-operative Societies Act, 1912] : 



LEG. REF. 

1 Substituted by A.O., 1937, for the 
Governor-General in CounciL^ 

2 Inserted by S. 2, Act XVII of 1919. 

NOTES. 

and possessing similar advantages; and (3) 
a number of years^ purchase of the actual 
or immediately prospective profits from the 
lands acquired. It is generally necessary to 
take two or all of these methods of valuation 
in order to arrive at a fairly correct valua¬ 
tion. 101 I.C. 269=1927 S. 168. As to 
valuation of property on rental basis, see 
ibid. As to valuation of residential property. 
see 101 I.C. 269. The special provisions- 
of the Act, which govern appeals under the 
Act, should not be extended by analogy to 
vary the provisions of the Court-fees Act, 
a fiscal enactment which must be construed 
strictly. 15 Pat.L.T. 548=1934 P. 571 
(S.B.). 

Burden of Proof. —Wlien Government are 
acquiring immovable property for a public 
purpose under the Act, it is for the person 
claiming compensation to establish his title 
to it affirmatively. 57 I.A. 339=58 C. 858 
=60 M.L.J. 142 (P.C.). See also 66 I. 
A. 258=1939 P.C. 235=(1939) 2 M.L.J. 
722 (P.C.); 106 I.C. 909. 

Sec. 3 (a).—“Land,” meaning of—Bun¬ 
galow in cantonment- limits. 45 B. 277=23 
Bom.L.R. 148. See also 34 B. 618. Land 
includes tree®. See 30 M. 151. Definition of 
*‘land” is wider than under T. P. Act. Ex¬ 
pression includes buildings, trees and stand¬ 
ing crops. I.L.B. (1940) Kar. 396=1940 
Sind 58 and also bungalows. I.L.R. (1938) 
All. 994=1938 A.L.J, 1171=1938 All. 106. 
“Permanently fastened”, meaning of. 54 C. 
082=54 I,A. 137=63 M.L.J, 99 (P.C.). 


Machinery fastened to earth is permanent 
and not temporary fastening, 54 C. 582 (P. 
C.). Fishery rights are not land. 35 C. 
525=12 C.W.N. 569. See also 35 I.C. 97. 
Sec. 3 (b): “Person Interested”.—T he 

expression includ-es a person- claiming an 
interest in compensation to be made on 

account of the acquisition of the land. 37 B. 
76—14 Bom.L.R. 507. The expression does 
not include the collector. 1933 R. 176=11 
R. 344. The definition of a “person inte¬ 
rested ” is ^vide enough' to cover the interest 

of a reversioner in the acquired land held by 
a rvidow on life estate, when he is entitled to 
succeed to the land on death of the widow: 
11^ I.C. 335=1929 L. 736. The term in¬ 
cludes a presumptive shebait. 41 C.W.N. 
464. Also a lessee with a fixed term to run. 
18 P.R. 1902. Also party to a valid agree¬ 
ment for purchase of land. 18 P.R. 1917; 
37 I.C. 822=28 P.R. 1917. Also yearly 
tenant. 28 C. 182. Also a ryot. 7 C. 585. 
Also attaching decree-holder. 49 M. 38=97 
I.C. 496=1926 M. 307. Also company or 
person on whose behalf acquisition is made. 
43 C.W.N. 973=1939 Cal. 669. 

Sec. 3 (d).—“Court” mentioned in a (d) 

IS a Court subordinate to High Court and 
therefore amenable to its revisional jurisdic¬ 
tion. 56 A. 656=1934 A.L.J. 32=1934 
A. 260 (F.B.). Collector or Deputy Col¬ 
lector acting under the Act not a Court. 30 
C. 36; not a judicial officer and cannot ad¬ 
minister oath. 27 C. 820; 8 O.C. 118 
Chief Judge of the Small Cause Court ap¬ 
pointed by Local Government as “special 
judicial officer” to perform the functions of 
a Court is a special Court and not “a prin¬ 
cipal, avil Court of original jurisdiction” 
within the meaning of S. 3 (4). 54 m 722 

=1931 M. 586=61 M-L-J.' 312. Decision 
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(/} the expression “public purpose” includes the provision of village 
sites in districts in which the Provincial Government shall have declared by 
notificaiioii in the Official Gazette that it is customary for the Government to 
make such provision: and 

(p) the following persons shall be deemed persons “entitled to act” as ■ 
and to the extent hereinafter provided (that is to say) 

trustees for other persons beneficially interested shall be deemed the per¬ 
sons entitled to act with reference to any such case, and that to the same extent 
as the persons beneficially interested could have acted if free from disability: 

a married woman, in cases to which the English law is applicable, shall 
he deemed the person so entitled to act, and whether of full age or not, to the 
same extent as if she were unmarried and of full age; and 

the guardiaus of minors and the committees or managers of lunatics or 
idio s shall be deemed respectively tiie persons so entitled to act, to the same 
extent as the minors, lunatics or idiots themselves, if free from disability, could 
liave acted: 

Provided tliat— 

(0 no person shall be deemed “entitled to act” whose interest in the sub- 
ject-mattei* shall be shown to the satisfaction of the Collector or Court to be 
adverse to the interest of the person interested for whom he would otherwise 
be entitled to act; 

(ii) in every such ease the person interested may appear by a next friend 
or, in default of his appearance by a next friend, the Collector or Court, as the 
case may be, shall appoint a guardian for the case to act on his behalf in the 
conduct thereof; 

{Hi) 'the provisions of (diapter XXXI of the Code of Civil Procedure 
sliall, mutatis mutandis, ^*ppb' iii the case of persons interested appearing before 
a Collector or Court by a next friend, or by a guardian for the case, in proceed¬ 
ings under tliis Act; and 

{iv) no person “entitled to act” shall be competent to receive the com¬ 
pensation-money payable to the person for whom lie is entitled to act unless he 
would have been competent to alienate the land and receive and give a good 
discharge for the purchase-money on a voluntary sale. 

PART II. 

Acquisition. 

Preliminary Inveatiyation. 

4. (1) Whenever it ajipears to the Provincial Government that land in 


NOTES. 

of Sub-Judge on a reference by Collector 
under thi& Act is a decree and appealable. 
I.L.R. (1940) Mad. 791==51 L.W. 553=: 
1940 Mad. 474^(1940) 1 M.L.J. 732 (F. 
B). 

Sec. 3 (f).—To constitute a public purpose 
in taking land, it is not necessary that the 
land when taken should be made available to 
the public at large. 39 li. 279=42 I.A. 44 
—28 M.L.J. 179 (P.C.). See also 49 M. 
237. Tlie erection of residential t|uartera at 
moderate rentals for Government officers in 
a v-ery crowded city is a “public purpose^ ’. 
13 Bom.L.R. 1097. So also acquisition of 
land by municipality for widening road. 24 


B. 600. Buildihg of quurteis for Munici¬ 
pal servants. 27 Bom.L.R. 1130=1925 B. 
538. For providing house-sites for Pancha- 
mas. 49 M. 237=48 M.L.J. 204=1925 M. 
837; 1931 M. 361=131 I.C. 647; 1930 M. 
798=59 M.L.J. 274. Land acquired for 
one purpose can be used for other authori***'! 
purposes. 104 I.C. 129=1927 C. 874; [18 

C. 99 (P.C.), Rel. on.] “Village site”, 
what is. See 49 M. 237=1925 M. 837=48 
M.L.J. 204. 

Sec. 4.—The need for the public purpose Is 
the test and not tlu) hardship on the owner. 
29 B. 480; 30 O. 30. See 23 I.C. 765=38 
B, 565. 

As to ame^mhnetUs with which tliia 8®C' 
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Publicatiou of prelimi- any locality ^[is needed or] is likely to be needed for 
nary notification and any public purpose, a notification to that effect shall 
powers of officers there- published in the Official Gazette, and the Collector 

shall cause public notice of the substance of such 
notification to be given at convenient places in the said locality. 

(2) Thereupon it shall be lawful for any officer, either generally or 
specially authorised^ by such Government in this behalf, and for his servants 
and workmen,— 

to enter upon and survey and take levels of any land in such locality; 

to dig or bore into the sub-soil; 

to do all other acts necessary to ascertain whether the land is adapted 
for such purpose; 

to set out the boundaries of the land proposed to be taken and the intend¬ 
ed line of the work (if any) proposed to be made thereon; 

to mark such levels, boundaries and line by placing marks and cutting 
trenches; and, 

where otherwise the survey cannot be completed and the levels taken and 
the boundaries and line marked, to cut down and clear away any part of any 
standing crop, fence or jungle: 

Provided that no person shall enter into any building or upon any enclos¬ 
ed court or garden attached to a dwelling house (unless with the consent of the 
occupier thereof) without previously giving such occupier at least seven days' 
notice in writing of his intention to do so. 


LEG. REF. 

1 Ins<2rted by S. 2, Act XXXVIII of 1923. 

2 For officers speciaUy authorized in Burma, 
see Bur.E.M., Vol. I. 

NOTES. 

tion should be read when land is required for 
the purposes of a company, see S. 38 (2). 
A protected monument may be acquired 
under this Act as if its preservation were a 
^^public purpose” within the meaning of the 
Act. See S. 10. of the Ancient Monuments 
Preservation Act (VII of 1904). 

MarTcet value of land to be acquired is to 
be considered at the date of the publication 
of notification under 9. 4. 25 S.L.R. 285= 
131 I.C. 222=1931 S. 52. Government 
issued a notification under S. 4 (1) in May^ 
1923, stating the need for acquiring certain 
lands in two named districts. It did not give 
the extent of the lands nor any specific 
description. Subsequently the Land Acqui¬ 
sition Act was amended by Act XXXVIII of 
1923 and Government issued a second notifi¬ 
cation under 9. 4 (1) in September, 1925, 
which contained full details of the lands to 
be acquired. Heldy that the first notification 
was superseded by the second one and that 
the value of the lands should be determined 
as on date of the second notification. 1932 
M.W.N. 853. Where Government owns bopic 
interest in property to be acquired, such 
interest may or may not be mentioned in the 
notification. 1936 Pesli. 217. 

Secs. 4 and 6.—Acquisition proceedings 
cannot be held to be illegal and void by 
reaso-n of the lapse of some years between 
the notification under 9. 4 and, the notifica¬ 
tion under 9. 6. In the case of an elaborate 
and complicated scheme for which the acqui* 

C. C. M.—399 


tion is made, the detailed revision of which 
necessarily takes much time, there is bound 
to be delay and lapse of time; and in such 
a case it is not open to the Court to treat 
the notificaions and proceedings as illegal 
and void. 39 Bom.L.R. 1257=1938 Bom. 
148. The Act postulates a public purpose, 
as to the existence of which Government is 
the Judge. The Act nowhere postulates 
identity in the scheme by means of which 
tlie public object is to be carried out. All 
that is legally necessary is that the lands 
which it is intended to acquire for a public 
purpose should be notified first under S. 4 
and then under 9. 6 of the Act. When that 
has been done the requirements of the Act 
are satisfied. Where the object of the 
scheme for which the acquisition is made is 
unchanged, the fact that there has been a 
change in the method of carrying out the 
scheme and financing it would not make it a 
new scheme so as to necessitate a fresh noti¬ 
fication under S. 4 of the Act. 39 Bom. 
L.R. 1257=1938 Bom. 148. Under the Act, 
it is the Local Government that has to be 
satisfied as to the existence of a public pur¬ 
pose. In the case of an acquisition for a 
Municipality to enable it to carry out a 
scheme, Government is not deprived of the 
power to go on with the acquisition proceed¬ 
ings merely because in the interval between 
the issue of the first notifications and tho 
final notifications the Municipality changes 
its mind as to the necessity for the schema 
If at the material time, that is to say, when 
the notifications are issued, the Municipality 
has approved of the scheme and has 
moved the Government to take action, and 
stiU approves of it, the fact that at some 
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[S. 5 

5. The officer so authorised shall at the time of such entry pay or tender 

. navment for all necessary damage to be done as 

Payment for damage. 

in case of dispute as to the suffieiency 

of the amount so paid or tendered, he shall at once refer the dispute to the 
SLision of the Collector or other chief revenue-officer of the district, and such 

decision shall be final. 

•^[Ohjections. 

o-A (1) Any person interested in any land which has been notified 

under section 4, sub-section (1), as being needed or 
Hearing of objections. to be needed for a public purpose or for a Com¬ 

pany mav, williin thirty days after the issue of the notification, object to the 
acquisition of the land or of any land in the locality, as the case may be. 

(2) Every objection under sub-section (1) shall be made to the Colkctor 
in writing, and the Collector shall give the objector an opportunity of being 
heard cither in person or by pleader and shall, after hearing all such objections 
and after making such further inquiry, if any, as he thinks necessary, submi 
the case for tlie decision of the Provincial Government, together with the 
record of the i)rocecdings held by him and a report containing his recommenda¬ 
tions on the objections. The decision of the Provincial Government on the 

objections shall section, a person shall be deemed to be 

inerested in land who would be entitled to claim an interest in compensation 
if tho land -were acquired under this Act.] 

Dedaratmi of hitend^^d acquisition. 

6. (1) Subject to the provisions of Part VII oi Act, ^[-wlien the 

Provincial Government is satisfied, after considering 

Declaration that land the rcporl, if any, made under section 5-A, sub-sec- 
is required for a public (2)] that any particular land is needed tor a 

purpose. public purpose, or for a Company, a declaration shall 

bo made to that effect under the signature of a Secrctaiy to such Government 
or of some officer duly authorised to certify its orders: 


LEG. REF. ^ ^ 

1 Inserted by Act XXXVIII of 19-3, S. 3. 

2 Substituted for the ^YO^d3 ‘ Svlionever it 
nppoavs to tlie Local GoY<?rnm(nit” by S. 4. 

NOTES. 

time between the dates of the two notifica¬ 
tions it was of a different opinion is irrele¬ 
vant. Tlie proceedings urei not on that 
ground illegal or nltra vires. 39 Bom.L.R. 
1257=1938 Bom. 148. No interest in favour 
of Government arises from tho notification 
under S. 4. Although the date of the iioli- 
f,cation under S. 4 is tho date at which 
values are to bo considered, the identity of 
the property is determined by tho notifica¬ 
tion under S. 0. If in the period between 
tho two notifications a part of tho property 
has ceased to exist, whether by act of the 
owner or by accident, tho value of that part 
has not to bo taken into consideration when 
making the award. I.L.R. (1940) Kar. 369 

:=187 l.C. 714=1940 Sind 58. 

See. 6-A.—S. 5-xV is not retrospective. 28 
Bom.L.R. 582=1926 B. 369. Where a Dis¬ 
trict Board passed a resolution to acquire 
certain land but there was want of good 
faith, Courts have jurisdiction to interfere 


at instance of owner of the land, and de¬ 
clare the resolution idtra vires and grant an 
injunction. The owner need 
remedy under this section. 40 C.W.N. d». 
=1936 C. 225. 

Sec. 6: Scope of Secttion. —This secuo 
bars the Court from enquiring whether toe 
purpose for which land, in respect of whicH a 
declaration has been issued, is Public purpose 
or not. 45 A. 443=21 A.L.J. 338=192o 
A. 523. Court has no jurisdiction to conn 
dcr legality of acquisition on the 
24 L.W. *833=1927 M. 207; 49 M. 237- 
1925 M. 837. See 192G M. 1099=61 M.L. 
J. 338; 51 M.L.J. 819. See also Notw 
under S. 4 (supro). S. 6 (3) of the Act xe 
not uitra vires, as it does not take a^ay ^ 
right of suit from the subject but merely 

states that tho Government declaration sha 
be conclusive ovideiice of the fact. 48 • 

L.J. 204=1925 M. 837. Declaration xe 

conclusive. 66 l.C. 600=48 C. 916. None 
of the provisions of the Act relating to com 
pensatioii cover the case of acquisition of a 
highway used by tho public with ®OMe- 
quential compensation to thean. 41 
=21 C.W.N. 447=43 I.A. 310 (P.C.). 
Provisions of tho Act to be strictly obsarv- 
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Provided that no such declaration shall be made unless the compensation 
to be awarded for such property is to be paid by a Company, or wholly or partly 
out of public revenues or some fund controlled or managed by a local authority. 

(2) The declaration shall be published in the Official Gazette, and shall 
state the district or other territorial division in which the land is situate, the 
purpose for which it is needed, its approximate area, and, where a plan shall 
havg b66ii mad© of tho land, the place where such plan may be inspected- 

(3) The said declaration shall be conclusive evidence that the land is 
needed for a public purpose or for a Company, as the case may be; and, after 
making such declaration, the Provincial Government may acquire the land in 
manner hereinafter appearing. 

7. Whenever any land shall have been so declared to be needed for a public 

After declaration CoUec- t the Provincial Govern- 

tor to take order for acqui- some officer authorised by the Provincial 

sition. Government in this behalf, shall direct the Collector 

to take order for the acquisition of the land. 

8. The Collector shall thereupon cause the land (unless it has been already 

marked out under section 4) to be marked out. He 

measured and%Ccd “ ’ 'V" '’e measured, and if no plan has 

been made thereof, a plan to be made of the same. 


NOTES. 

ed. 11 C.L.J. 612. See also 1926 M. 
1099=51 M.L.J. 338. On this section, see 
also 50 M. 308; 105 I.C. 377. A notifica¬ 
tion would be conclusive evidence even where 
the notice had been issued subsequent to 
the filing of the suit for an injunction re¬ 
straining Government from making the 
acquisition. The validity of a declaration 
cannot be called in question before it is in 
fact made. To find out if the requirement 
of the proviso to S. 6 has been fulfilled, 
Court should have regard to the state of 
things at the time of the declaration. Its 
validity cannot be made to depend upon some 
future contingent event. Where Government 
proposed to acquire house sites by advancing 
80 per cent, of the cost in the first instance 
and recover the same from the grantees of 
the sites in the course of the next twenty 
years, held, the condition in the proviso to 
S. 6 (1) was fulfilled. 1930 M. 798=59 M. 
L.J. 274; 1929 M.W.N. 779=1930 M. 248. 
See also 1931 M. 361=1931 M.W.N. 126. 
A declaration under S. 6 (3) is ordinarily 
conclusive of the fact that the land is need¬ 
ed for a public purpose or for a company. 
It cannot be conclusive of the liability to 
acquisition, if it be found that any illegality 
was committed at the proceedings or if there 
was material violation of any of the provi¬ 
sions of the Act in any of the stages prior 
to the declaration. If the declaration says 
that the land is* required for a public pur¬ 
pose, whereas in fact the land is admittedly 
required for a company, it is difficult to see 
how such a declaration can be conclusive of 
anything. It cannot be conclusive of the 
fact that the land is needed for a public 
purpose, since that is not so; and it cau 
hardly be conclusive of the fact that the 
land is required for a company, if this is 


not stated. But where the parties are fully 
aware of the purpose for which the acquisi¬ 
tion IS made, a defect in the declaration wiU 
not vitiate the acquisition proceedings 1939 
A.L.J. 757=1939 All. 557. The validity of 
the acquisition proceedings under the Land 
Acquisition Act depends upon the existence 
of a public purpose and not upon the ques¬ 
tion whether the whole cost of the scheme 
could legally be debited to the Municipality 
or public body on whose behalf the acquisi¬ 
tions are made. A notification under S 6 
doM not therefore become illegal because it 
seeks to acquire lands for the purpose of 
recouping, the cost of the scheme. Where 
the Municipality or public body has power 
conferred upon it under the statute creating 
It, to acquire adjacent land for a particular 
purpose and to dispose of that land, the 
tact that the scheme is to be financed or 
partly financed out of the proceeds cannot 
make the acquisition illegal. 39 Bom.L.R. 
1257=1938 Bom. 148. PubUc purpose— 

^j conclusive—Onus. 

Held, that, on the terms of the grant, the 

right to refuse compensation must depend 

on proof on the part of the Government that 

the land was required for a puhUe purpose 

for which purpose the Government might put 

in the notification as evidence on their side 

but It was not conclusive for the purpose of 

defeating the claimant's right to compensa- 

tion; that evidffiiie led could not be con- 

sideied for the purpose of defeating the 

Government’s right to issue the notification 

to acquire the land, but would be relevant 

only for the purpose of determining the 

claimant’s right to compensation und« th- 

kowl. I.L.R. (1940) Bom. 492=42 Rn™ 

L.E. 506=1940 Bom. 260. In 1919 (jov 

ernment resolved to acquire the claiman”^ 

land under the Act and by arrangement 4h 
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9. (1) The Collector shall then cause public notice to be given at con- 

, venient places on or near the land to be taken, statintr 
ested to persons inter- the Government intends to take possession of th! 

land, and that claims to compensation for all intpr^fQ 
in such land may be made to him. 

(2) Such notice shall state the particulors of the land so needed and 


NOTES. 

the saitidars took possession of such land. It 
proceeded to erect certain building on the 
land. It proceeded to erect certain building 
on the land without the necessary notifica¬ 
tion which was not served until 4th Novem¬ 
ber, 1920, when the Government notified 
under S. 6 of the Act that the lands were 
needed for a public purpose and the Collec¬ 
tor took order for the acquisition thereof. 
Seldf that the Government officials were in. 
possession ^not as mere trespassers’ but 
under such a colour of title that the build¬ 
ing erected by them on the land ought not 
to be included in the valuation as having 
become the property of the land-owner. 
Justice of the case was met by holding that 
the claimant was entitled to compensation 
for occupation of the lands by the officials 
before notification of the 4th November, 
from the date when Government took posses¬ 
sion. 56 I.A. 259=53 B. 589=57 M.L.J. 
139 (P.C.). A declaration was made that 
a certain land was acquired for quarries in 
connection with the construction of a bridge. 
It contained a provision as follows: **Mines 
of coal, ironstone, slate or other minerals 
lying under the land or any particular 
portion of the land except only such parts 
of the mines and minerals as it may be neces¬ 
sary to dig or carry away or use in the con¬ 
struction of the work for the purpose of 
which the land is being acquired are not 
needed”. On a reference to the Court as to 
whether the underground minerals had been 
acquired, (1) that under the declara¬ 

tion stones other than those required for the 
construction of the bridge vested in the 
owner of tlie land; (2) that the stones so 
required caino under the category of ‘^other 
minerals” mentioned in the declaration. 8 
P. 742=3930 P. 112. 

Sec, 9.—Object of. See 37 A. 69=26 I. 
C. 795=12 A.L.J, 139. Attaching decree- 
holdei" is a “person interested". 49 M. 38= 
97 I.C. 496=1926 M. 307. in 

the Act means claimant to compensation and 
does not include Government as the Govern- 
nient does not claim compensation. 9 M.L. 
T. 272=9 I.C. 341. “ An award of Collec¬ 
tor not made in presence of and not com 
numicated to applicant is no award at ail. 
22 I.C. 652=16 O.C. 374. See also 51 I. 
C. 501=16 A.L.J. 669. 

Procedure. —Statement of claim by claim¬ 
ant is necessary. Merely sending certififd 
copy of sale-deed is not same as a claim to 
the amount stated therein ns sale price. S>(- 
7 L, 416=1926 L. 401. All that S. 9 re 


quires is that a person claiming should (1) 
specify the interest he claims^ (2) specify 
the amount he claims for such interest, and 
(3) give particulars of his claim to com¬ 
pensation. It does not require him to 
specify the amount of compensation he 
claims in respect of each of the six sub¬ 
heads referred to in S. 23 of the Act, 
Failure, therefore, to specify the amount 
claimed in respect of any particular sub¬ 
head of S. 23 is no bar to Judge reviewing 
the award of the L.A. Officer in respect 
of such sub-head. 1933 S, 21=146 I.C. 
1040=27 S.L.B. 84. But see 1936 L. 733. 
where it was hold that if an item is not 
specified, ho will not be awarded compensa¬ 
tion for it, merely because the amount • 
awarded dees not exceed the total amount 
claimed. 

Notice. —Although notice under S. 9 is 
imperative, non-seivice of notice is not fatal 
to tho proceedings if the party complaining 
has knowledge of the same, 1923 C. 513. 
Sec aUo notes under sub-Cls. (2) and (3). 
Collector’s failure, when it is not wilful or 
perverse to serve notice of intended acquisi¬ 
tion on the occupier or the owner as requir¬ 
ed by S. 9, Cl. (3), and in the manner laid 
down in S. 45. does not make the eubse- 
quest proceedings void. 32 S.L.R. 8=173 
I.C. 100=1938 Sind 6. Compensation—Ap¬ 
portionment by Collector—Party dissatisfied 
—No right of suit. 26 C.'W.N. 506=1922 

O. 4. Interest should ordinarily be allowed 
on compensation awarded. 40 1 0 . 274. In 
a suit for enhancement of compensation for 
land acquired by a public body for a public 
purpose, a claim for damages does not lie in 
tho Civil Court unless originally raised 
before the Collector. 46 I.C. 906=145 F. 
W.R. 1918. See aUo 23 A. 376=8 A.L.J. 
115. A notice which is addressed to all the 
joint cUii-nxanis and served on some of them 
should be regarded as good service as against 
the persons not personally served. (45 I. 
A. 222, Ref.). 61 C. 245=38 C.W.N. 239 
—.19.34 C. 525. Where a person interested 
in the property sought to be acquired has 
had sufficient notice of the intended acquisi¬ 
tion, he cannot make the absence of a special 
notice to him, a ground of complaint. 1939 
A.L.J. 85=1939 All. 130. See aUXo 1938 
Sind 6. An occupancy raiyat in possession 
of a holding on whom a notice contemplated 
by S. 9 (3) has not been served is entitled 
to question correctness of the award. 1935 

P. 42. As to service on servant, see 1936 
L. 733. 

^c. 9. (2) and (3): Notice. —The pro¬ 
vision that 15 days’ time should be allowed 
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shall require all persons interested in the land to appear personally or by agent 
before the Collector at a time and place therein mentioned (such time not being 
earlier than fifteen days after the date of publication of the notice), and to 
state the nature of their respective interests in the land and the amount and 
particulars of their claims to compensation for such interests, and their objec¬ 
tions (if any) to the measurements made under section 8. The Collector may in 

any case require such statement to be made in ^vriting and signed by the nartv 
or his agent. ^ 

(3) The Collector shall also serve notice to the same effect on the occu¬ 
pier (if any) of such land and on all such persons known or believed to be in¬ 
terested theiein, or to be entitled to act for persons so interested, as reside or 

have agents authorised to receive service on their behalf, within the revenue 
district in which the land is situate. 

(4) In case any person so interested resides elsewhere, and has no such 
agent, the notice shall be sent to him by post in a letter addressed to him at his 
la^t known residence, address or place of business and registered under Part 
III of the Indian Post Office Act, 1866. 

10. (1) The 'Collector may also require any such person to make or deli- 

ver to him, at a time and place mentioned (such time 

ments as to names and reqiusition), a statement containing, so far as may 
interests. practicable, the name of every other person pos- 

^ sessing any interest in the land or any part thereof 

as co-proprietor, sub-proprietor, mortgagee, tenant or otherwise, and of the 
nature of such interest, and of the rents and profits (if any) received or receiv¬ 
able on account thereof for three years next preceding the date of the state¬ 
ment. 


(2) Every person required to make or deliver a statement under this 
section or section 9 shall be deemed to be legally bound to do so within the 
meaning of sections 175 and 176 of the Indian Penal Code. 

NOTES. 


is not repealed in Cl. (3) and therefore 
does not apply to a personal notice served 
under Cl. (3). 49 A. 145=98 I.C. 806= 
1927 A. 183. But see contra 1031 M. 50 
=59 M.L.J. 911. See also 34 C.W.N. 323 
f=1930. C. 471=57 C. 837. Section does not 
require fifteen el^i* days* notice. Where 
notice was served on the 8th and the date was 
the 23rd. it is suffici-e|nt compliance with the 
statute. 12 P.L.T. 659. “To the same 
effect** insub-S. (3). meaning of. 53 M. 921 
=1930 M. 836=60 M.L.J. 410. See alsc 
39 A. 534=15 A.L.J. 450. A notice which 
calls upon the occupier to appear before Col¬ 
lector to inform the nature of the right he 
possessed in the lands and the amount due 
to him out of the compensation to be given 
for that right is a valid notice. It cannot 
be said to be ambiguous or defective merely 
for the reason that it did not call upon him 
to state the amount and particulars of his 
claim to compensation. 53 M. 921=1930 M. 
836. A claimant cannot be said to have 
waived the irregularity of a short notice 
simply by reason of having appeared before 
Collector on the date fixed. It must further 
be shown that the claimant knew his legal 


921. Where the party served with notice 
failed to appear on the date fixed but sub¬ 
sequently he was permitted by the L. A. 
Officer to file two sale-deeds in respect of 
land close to the land under acquisition, held, 
that there was no valid compliance with the 
notice and that the officer was entitled under 
those circumstances to award compensation 
as he thought fit. In order to comply with 
S. 9 (2), claimant must put forward a claim 
for a specific amount and the filing of the 
sale-deeds of the adjacent' land is- not suffi¬ 
cient for the purpose. 53 M. 533=59 M L 
J. 33. 

Appellate Court—Powers of. —Appellate 
Court can consider the question as to 
whether the failure of the claimant to 
specify the amount of his claim M-as with or 
without sufficient cause and whether the 
omission could be condoned where the 
District Judge had failed to do so. Where a 
claimant failed to specify the amount in the 
belief that he was not required to do 30 , such 
belief would afford a sufficient ground for 
condonation, and more so, when the claimaTt 
had placed materials showing what his 
expert considered to be a fair comnensa- 
tion. 1933 S. 21=27 S.L.H. 84 


ights to fifteen days' notice and that he pre-^ Bitrubn of PRoof.—W here a person re¬ 
ared to renounce the benefit of it. 53 M. ’ceivee some notice and appears beforp the 
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11. On the day so fixed, or on any other day to ■which the enquiry has 
^ ^ ^ ^ been adjourned, the Collector shall proceed to enquire 

CoUeclor*^ ^ objections (if any) which any (person in¬ 

terested has stated pursuant to a notice given under 
section 9 to the measurements made under section 8, and into the value of the 
land ^fat Ihe date of the publication of the notification under section 4, sub-sec- 
lion (1)] and into the respective interests of the persons claiming the compen¬ 
sation and shall make an award under his hand of— 

(C the true area of the land; 

(ii) the compensation which in his opinion should be allowed for the 
land; and 

(Hi) the apportionment of the said compensation among all the persons 
known or believed to be interested in the land, of whom, or whose claims, he 
has information, whether or not they have respectively appeared before him. 


LEG REF 

1 Inserted by Act XXXVIII of 1923, S. 5. 

NOTES. 

Collector and receives the money, it is for 
such person to prove that ho did not receive 
tho notice required by S. 9. 1933 N. 322. 

Sec. 11: Scope and Object. — See 123 P. 

R. 1908=4 I.C. 914. Ss. 11, 15 and 23 
must be read with Ss. 30 and 31 See 34- 

B. 618=12 Bom.L.R. 34. Powers and 
duties of Collector and Court in land acqui¬ 
sition enquiiy. 37 B. 76=15 I.C. 771=14 
Bom.L.R. 507. L. A. Collectcr acting 
Under this section is not a Court. 38 C. 230 
=15 C.W.N. 87=8 I.C. 107. The pro¬ 
ceeding under S. 11 is not a judicial proceed¬ 
ing. Collector is not limited in making the 
award, to the evidence taken before the oppo¬ 
site party or disclosed at the inquiry and 
the fact that he adjourned the inquiry several 
times for making the award does not also 
extend the time for making a claim, the date 
for which has been already fixed under S. 9. 
(30 C. 36, Ref.) 12 Pnt.L.T. 659. Gov¬ 
ernment claiming ownership—Duty of Col¬ 
lector. 9 M.L.T. 272=9 I.C. 341. 

Sec. 11 (il).—Owner can have the price of 
the land fixed with reference to its siuiaticn 
and the probable use it is likely to be put to 
in the near future. 61 P.W.R. 1916=35 I. 

C. 283. Compensation to be allowed under 

S. 11 (li) means the total amount of com¬ 

pensation awardable for the land including 
all the considerations mentioned in S. 23. 
22 M.L.J. 379=14 I.C. 270. Award is final 
only when filed. 59 I.C. 429=22 Bom.L.R. 
1136. The correct rule for deferpvning the 
amount of compensation is that the land 
to be acquired is to be valued in the first in¬ 
stance including all interests and the amount 
so ascertained has then to be apportioned 
amongst the parties interested according to 
their interests. (42 M. 644, Foil.) 55 C.L. 
J. 558=1933^ C. 312. The opinion men- 
tiomed in 8. 11 (u) should be that 

of the Collector only and of no other 
person. Where award made by collec¬ 
tor is based on ‘instructions^ ^ issued by 


the Commissiner, it cannot be sustained. 14 
R. 209=162 I.C. 700=1936 R. 206. It 
would be ul^ra vires of any other authority 
to usurp the functions of collector under 
this section. 1936 Pesh, 217. 

Sec. 11 (ill).—Where under an agreement 
between landlord and tenant, tbe tenant 
accepted a fixed sum as compensation, the 
landlord would be entitled to all enhanced 
compensation. 44 C.L.J. 1=1926 C. 1000. 
As to compensation in case of ot^oupancy 
landSf see 1926 P. 16. Under the Land 
Acquisition Act, the amount of comperjatiou 
is to be divided in proportion to the value of 
interests of all persons interested in the 
land. But the question of apportionment of 
the sum awarded between the several inte¬ 
rests must not bo based on hypothetical 
grounds. Any remote interest should not be 
taken into consideration. In the case of on 
inam village granted under a sarad provid¬ 
ing that the inam should continue in the 
family so long as there may be in existence 
descendants of the original grantee in the 
male line, it cannot be said that the grantor 
Government has any interest which is sale¬ 
able of which the law can take note and 
which could be made tho basis of an appor¬ 
tionment of compensation on compulsory 
acquisition of the inam village. The inte¬ 
rest of the Government is at best a remote 
contingent interest the change of tho inam 
coining to an end by failure of the male line. 
Such an inteieet or chance can scarcely be 
appreciable by a money value or a money 
payment. Tho inamdar is therefor© entitled 
to the whole compensation money withont 
deduction. 176 I.C. 642=40 Bom.LJl. 
432=1938 Bom. 325. See also 73 C.L.J. 
595. According to the terms of S. 11 arid 
the succeeding sections, it is clear that the 
Collector must, when ho make® his award, 
take into account the interest of all parties 
assess the total amount of compensation and 
apportion it as between the claimants. A 
series of awards in respect of tho same pw- 
perty is not contemplidtod by the Act. If 
■a person interested is not given anything 
by the apportionment, his remedy ia to claim 




S. 13] 


The Land Acquisition Act (I of 1894). 


3191 


12 . 


to 


(1) Such award shall be filed in the Collector’s office, and shall, 
. j . r. 11 . 1 , except as hereinafter provided, be final and conclusive 

be final. evidence, as between the Collector and the persons 

interested, whether they have respectively appeared 
before the Collector or not, of the true area and value of the land, and the 
apportionment of the compensation among the persons interested. 

^ (2) The Collector shall give immediate notice of his award to such of 
the persons interested as are not present personally or by their representatives 
when the award is made. 

13. The Collector may, for any cause he thinks 
Adjournment of enquiry, from time to time, adjourn the enquiry to a day to 

be fixed by him. 


NOTES. 

a reference challenging the award and not 
to ask for another award in his favour. 1939 
A.L.J. 85=1939 All. 130. 

Award bt Land Acquisition Officer— 
Contents of. —The duty of the Collector 
under S. 11 is to make an award in regard to 
three matters, w., (1) area of the land 
included in the award; (2) total compensa¬ 
tion to be allowed for that land; and (?) 
apportionment of that compensation among 
all the persons interested in that land. 59 I. 
A. 155=62 M.L.J. 682 (P.C.). Act does 
not contemplate that where more than one 
person is interested in a parcel of land there 
should be more than one award relating 
thereto. Each award should contain within 
its four corners the fixing of value of the 
laud with which it deal®, and the apportion¬ 
ment of that value between the various per¬ 
sons interested in that land. 59 I.A. 155= 
1932 P.C. 102=62 M.L.J. 682 (P.C.). 
The Board of Trustees for Improvement of 
Calcutta has power to enter into a contract 
for settling the price of the land with the 
owner before proceedings under the Laud 
Acquisition Act are started. In the land 
acquisition proceedings, the Collector is under 
no obligation to disregard the contract and 
to proceed to determine the market value 
under S. 11 of the Act. He should rather 
respect the contract and make an award on 
its basis. If a reference is made by the 
Collector under S. 18, the Improvement 
Tribunal is not bound to take evidence of 
market value and to award compensation on 
its basis. The contract between the owner 
and the Board which i® a perfectly valid 
one and which can be enforced in a Civil 
Court would prevent the owner from leading 
any evidence relating to market value 
before the Improvement Tribunal or in pro¬ 
ceedings upon any other footing tlian that 
of the contract. 41 C.W.N. 1291=66 C. 
L.J. 134=1937 Cal. 680. 

Secs. 11 and 26: Awabd under—Diffe¬ 
rence.— Under S. 26 the award of the Court 
is not the same as an award by the Collector 
under S. 11- An award by the Collector 
under S. 11 must include the apportionment 
of the compensation among all the pe sons 

known or believed to be interested in the 


land, of whom, or of whose claims, he has 
information, whether or not they have res¬ 
pectively appeared before him. That forms 
no part of the award as defined in S. 26. 
Hence an award of Court under S. 26 cannot 
be deemed to be a decree executable against 
the Collector. 1933 R. 176=11 R. 344. 

Secs. 11 and 34.—Altlhougb the Collector, 
after he has made his award under S. 11, is 
not competent to amend it or make a supple¬ 
mentary award^ except in cases of clerical 
errors or other mistakes or omissions appa¬ 
rent on the face of the records, he is not 
in any way incompetent to enter into a com¬ 
promise with the claimants who have got a 
reference under S. 18, Land Acquisition Act, 
and pay them an extra sum of money on the 
basis of such settlement on conditkn of 
their withdrawing the reference. An entry 
of such an order for payment in the award 
statement kept in Form A prescribed in Ap¬ 
pendix 7 of the Civil Accounts Code does 
not amount to an amendment of the award 
itself. The award statement i®, therefore, 
not inadmissible in evidence. 73 C.L.J. 595 
=43 C.W.N. 1185. 

See. 12.—The Local Government- has 
power to appoint special Collector, but once 
appointed, it has no power to interfere with 
hi® award or ask him to substitute a smaller 
amount. 36 B. 599=14 Bom.L.R. 592. A 
separate suit for the recovery of the value of 
the land acquired is not maintainable. 48 I. 
C. 702=29 C.L.J. 53. 

Notice. —Notice under S. 12 (2) is not 
properly served on the manager of the office 
of the receiver of an estate in the absence of 
the Receiver. The notice must be served in 
the way provided by S. 45 (3) of the Act. 

33 M.L.J. 472=42 I.C. 235. Spc cJso 16 
O.C. 374=22 I.C. 652. 

Acquiring officer’s award—Modifica¬ 
tion—Burden of proof.— The acquiring 
officer’s award is strictly speaking not an 
award at all but an offer. But if liis award 
is not accepted and the matter is taken into 
Court the proceedings are thenceforward judi¬ 
cial in character. The party claiming en¬ 
hanced compensation i® more or less in the 
position of a plaintiff and must produce evi¬ 
dence to &how that the award is inadequate. 

If he has no evidence the award must stand 
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14. For the purpose of enquiries under this Act the Collector shall have 

power to summon and enforce the attendance of wit- 
Power to summon and nesses, including the parties interested or any of 
enforce attendance of wit- them, and to compel the production of documents 
nesses and production of by the same means, and (so far as may be) in the 
documents. HSime manner, as is provided in the case of a Civil 

Court under the Code of Civil Procedure. 


Matters to be considered 
and neglected. 


15. In determining the amount of compensation, 
the Collector shall be guided by the provisions con¬ 
tained in sections 23 and 24. 


Taking possession. 

16, When the Collector has made an award under section 11, he may take 

Power to take possession, possession of the land, which shall thereupon ‘[vest 

absolutely m the Crown], free from all encum¬ 
brances. 

17. (1) In cases of urgency, whenever the Provincial Government so 

. directs, the Collector, though no such award has been 
urgency. made, may, on the expiration of fifteen days from the 

publication of the notice mentioned in section 9, sub- 


, ^ ^ . LEG. REF. 
^Substituted by A.O., 1937. 


and if he succeeds in showing prima facie 
that the award is inadequate, (Government 
must support the award by producing evi¬ 
dence. 35 Bom.L.R. 763=1933 B. 361. 

Sec. 14.—The Government is a person 
interested within the meaning of 8. 14 in 
^e amount of compensation ^aid to a 
Gonntia in Sambalpur in respect of hJwgra 
land and is also entitled to a share of the 
compensation. Leaving the tenant’s nortion 
the landlord in such cases will be entitled to 
mteen years' purchase of the annual rent. 
The simple method of apportioning this 
amount is to award one-fourth as the Goun- 
t^as share and the balance to the Govern¬ 
ment. 11 P.L.T, 374=1931 P. 131. 

C 23 and 24. ' 

838=252 P.L.R. 
1911; 103 P.L.R. 1909. The actual lay out 
of a site at the time of acquisition should 
be taken as the most lucrative way of uti¬ 
lizing it at that time. 1931 L. 364. On 
acquisition due allowance must be made for 
the probable use which would have given 
the dispossessed owner the best return and 
not merely its present use or disposition. 
The presumption must always be that a man 
makes the best use of his own property. It 
is not sufficient to rely on hypothetical build¬ 
ing schemes but the owner must show that 
he was going to make a certain use of his 
property which would have brought him 
profits or that he would have made such 

had he not been prevented by un¬ 
avoidable circumstances if he wishes the 
Court to give an enhanced value to that 
property on acquisition by Government. 


(1931 L. 207, Foil.) 1931 L. 364. 

Secs. 15, 23 and 24.—-Even where the 
only possible purchaser of the land's potenti¬ 
ality is the authority that has obtained the 
compulsory powers, the arbitrator in award¬ 
ing compensation must ascertain to the best 
of his ability the price that would be paid 
by a willing purchaser to a willing vendor 
of the land with its potentiality in the same 
way that he would ascertain it in a case 
where there are several possible purchasers 
and that he is no more confined to award¬ 
ing the land's 'poramboke' value (i.e.) value 
of similar lands without its potentialities, in 
the former case than he is in the latter. 66 
LA. 104=LL.R. (1939) Mad. 532=43 C. 
W.N. 557=1939 P.C. 98=(1939) 2 M.L. 
J. 45(P.C.), 

Sec. 16: Scope of Section. —Acquisition 
of land under S. 16 vests the land in the 
Government free of all “incumbrances” 
which include a right of passage to the 
public. 41 B. 291=21 C.W.N. 447=43 
I. A. 31() (P.C.). The word “encum¬ 

brances” in S, 16 has been understood to 
include easements. 46 C.W.N. 136. 
Making of an award and taking possession 
of the land by the Collector vest the pro¬ 
perty absolutely in the Government, 37 M. 
L.J. 618=53 I.C. 646. After the (govern¬ 
ment has taken possession of the land pro¬ 
posed to be acquired, it cannot withdraw 
from acquisition. It is bound to complete 
the proceeding, make an award and give 
compensation, 14 N.L.J. 17 (Rev.). En¬ 
cumbrances include easement. Even an 
easement of necessity which comes into 
existence at the time of acquisition is ex¬ 
tinguished. 6 L. 329=1925 L. 530; 1936 
A.L.J. 1160=1936 A. 879. On this sec¬ 
tion, see also 22 M.L.J. 445, 
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section (1), take possession of any waste or arable land needed for public 

purposes or for a Company. Such land shall thereupon ^[vest absolutely in the 
Crown], free from all encumbrances. 

^ (2) Whenever, owing to any sudden change in the channel of any 

navigable river or other unforeseen emergency, it becomes necessary for any 
Railway Administration to acquire the immediate possession of any land for the 
maintenance of their traffic or for the purpose of making thereon a river-side 
or ghat station, or of providing convenient connection with or access to any such 
station, the Collector may, immediately after the publication of the notice 
mentioned in sub-section (1) and with the previous sanction of the Provincial 
Government, enter upon and take possession of such land, which shall thereupon 
^[vest absolutely in the Crown] free from all encumbrances: 

Provided that the Collector shall not take possession of any building or 
part of a building under this sub-section without giving to the occupier thereof 
at least forty-eight hours’ notice of his intention so to do, or such longer notice 
as may be reasonably sufficient to enable such occupier to remove his movable 
property from such building without unnecessary inconvenience. 

(3) In every case under either of the preceding sub-sections the Collector 
shall at the time of taking possession offer to the persons interested compensation 
for the standing crops and trees (if any) on such land and for any other damage 
sustained by them caused by such sudden dispossession and not excepted in 
section 24; and, in case such offer is not accepted, the value of such crops and 
trees and the amount of such other damage shall be allowed for in awarding 
compensation for the land under the provisions herein contained. 

2 [(4) In the case of any land to which, in the opinion of the Provincial 
Government, the provisions of sub-section (1) or sub-section (2) are applicable, 
the Provincial Government may direct that the provisions of section S-A shall 
not apply, and, if it does so direct, a declaration may be made under section 6 
in respect of the land at any time after the publication of the notification under 
section 4, sub-section (1). ] 

PART III. 


Reference to Court and Procedure thereon. 

18. (1) Any person interested who has not accepted the award may, by 

Reference to Court written application to the Collector, require that^he 

matter be referred by the Collector for the determi¬ 
nation of the Court, whether his objection be to the measurement of the land, 
the amount of the compensation, the persons to whom it is payable, or the 
apportionment of the compensation among the persons interested. 


LEG. REF. 

^Substituted by A.O., 1937. 

2 Inserted by Act XXXVIII of 1923, 
S. 6. 

NOTES. 

Sec. 18: Scope of Section.— Conditions 
precedent. 26 O.C, 324=1924 O. 127. The 
intention of Act is that Court should hold 
a separate inquiry and its proceedings are 
not a mere continuation of that of the 
Collector's. They are judicial proceedings 
and the decision must be based on evidence 
before Court or on admission made by the 
opposite party. Evidence before Collector 
cannot be considered as evidence before 
Court ex/:ept with the consent of parties. 

8 R. 364=127 LC. 73fcl930 R. 346. S. 18 
of the Land Acquisition Act, dealing with 

C. C, M.—400 


reference to Court, contemplates four kinds 
of objection, which are set forth in sub-S. 
(1). Sub-S. (2) requires the claimant to 
state the grounds of his objection. There 
is a sufficient compliance with the provisions 
of S. 18 (2) if the application for reference 
states on which of the four heads of objec¬ 
tion detailed in sub-S. (1) the applicant pro¬ 
poses to rely. Once it is ascertained that 
the objection taken is only to the amount of 
compensation, that alone, It is true, is the 
matter referred and Court has no power to 
determine or consider anything beyond it 
But that does not mean that when an objec¬ 
tion to the amount of compensation has been 
taken, the Court has no jurisdiction to work 
out the amount of compensation in a manner 
different from that which has been adopted 
m the statement of objections. The Court 
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<2) The apiilic.'itioii shall state the grounds on which objection to the 


nwnnl is lalccn: 

. notes. ^ 

would have jurisdiction to award compen¬ 
sation on a different or new basis in a proper 
case, though no express objection was taken 
on that basis and no specific claim for com¬ 
pensation to that effect was urged before 
the land acquisition. The rule enacted in 
S. 18 (2) is one of procedure rather than of 
jurisdictum. 1937 M.W.N. 773=46 L.W. 
492=1937 Mad. 902. .9^^’ also (1939) 2 
M.L.J. 98 (P.C.). Jurisdiction of Courts 
under the Act is a special one and is strictly 
limited by the terms of Ss. 18, 20 and 21. 
It only arises when specific objection has 
been taken to Collector's award, and it is 
confined to a consideration of that objec¬ 
tion. Where the only objection taken is to 
the amount of compensation, that alone is 
the “matter” referred, and the Court has no 
power to determine or consider anything 
beyond it, as, for instance, an objection to 
the measurement of the land. 57 T..A. 100 
=57 C. 1148=1930 P.C. 64=58 M.L.J. 
223 (P.C.). If a claim for compensation 
for injurious affection on account of sever¬ 
ance under the item thirdly in S. 23 has 
not been made in reply to a notice under 
S. 9 of the Act, such a claim cannot be 
made or allowed for the first time in a 
reference to the Court under S. 18 of the 
Act. I.L.R. (1941) Kar. 217=196 I.C. 
285=1941 Sind 152. On a reference to a 
Court, the matters for decision may include 
either a question as to the total amount of 
compensation, a question in which the Col¬ 
lector is clearly interested, or a dispute 
between the parties claiming amongst them¬ 
selves as to the person or persons to whom 
compensation should be paid, a question in 
which the Act does not consider the Col¬ 
lector to be interested. On such a reference 
the Court has not to decide whether or not 
the Collector had been so negligent that he 
should be required to pay the compensation 
twice over to different persons, and a ques¬ 
tion of that sort is one which can only be 
decided satisfactorily in a separate suit. 
1033 R. 176=11 R. 344. Application not 

Mentioning ground for reference, but men¬ 
tioning that proceedings should be postpon¬ 
ed till decision of suit regarding validity of 
acquisition and that compensation was low, 
is not application under S. 18, though Col¬ 
lector makes reference on such application; 
District Judge gets no jurisdiction to decide 

it. 49 A. 212=25 A.L.T. 35. See also 97 
I.C. 566=1926 A. 766. But sec also 99 
I.C. 269=1927 M, 282. Proceedings under 
the Act resulting in an award are merely 
administrative and not judicial and the 
decision therein binds the Collector only. 51 

I. C. 501=16 A.L.J. 669. See also 36 LC. 
621=4 L.W. 535. If the owner desires a 
judicial ascertainment of the value of his 
property, he can ask the Collector to do it 
according to S. 18. 51 LC. 501=16 A.L. 

J. 669. No formalities are required in 
asking for a reference. A letter written by 


claimant to L.A. Officer stating his non- 
acceptance of amount awarded and request¬ 
ing reference to High Court is sufficient. 

155 LC. 280=1935 M. 279 (2). Tenant or 
sub-tenant can claim to be heard even 
though he has no saleable interest. 1925 
C. 197=39 C.L.J. 574. Where part of the 
property sought to be acquired was in the 
possession of a tenant and he had filed an 
objection setting out his claims, and an 
award is made in favour of the owner with¬ 
out any reference to the claims of the tenant 
and the tenant applies more than a year 
after the award for a consideration of his 
claims, which is summarily rejected on the 
ground that he should have appealed, this 
order of the Land Acquisition Officer does 
not amount to an award and no valid 
reference could be made in respect of it 

under S. 18. 180 I.C. 882=1939 A.L.J. 

85=1939 All. 130. Under the Act there are 
two perfect and distinct forms of procedure 
contemplated. The first is necessary for 
fixing the amount of compensation and this 
is an award from which a limited right of 
appeal to High Court is given by S. 54. 
The second is when a question of title arises 
between conflicting claimants as regards the 
title to the compensation monev in Court. 

45 M. 320=43 M.L.J. 78=49 LA. 129 
(P.C.). When Collector on such dispute 
arising between the parties places the money 
under the control of the Court and the 
parties proceed to litigate their rights to the 
money, the decision of the Court on such 
dispute is a decree and is appealable to the 
High Court and the Privy Council. It is 
in no sense an award and the restriction on 
the right of appeal imposed by S. 54 docs 
not govern the case. 45 M. 320 (P.C.). 

.A.pi’Uc.mion ok THU SECTION. —S. 18 docs 
not apply to the determination of the ques¬ 
tions of title to and the investment oi 
money. 13 I.C. 550=237 P.W.R. 1912. 
require particulars to be given. It requires 
only the grounds of the objection to be given, 
and by ‘grounds* is meant such of the four 
grounds mentioned in S. 18 (1) as are relied 
upon. 66 T.A. 145=1.L.R. (1939) AU. 
460=1039 P.C. 133=(1930) 2 M.L.J. 98 
(P.C.). Reference to Civil Court under 
the Act is the only remedy of the owners 
or claimants. 52 P.R. 1913 (Supp.):=17 
I.C. 684. Where there is a dispute as to 
who is the actual claimant to the compen¬ 
sation the Divisional Judge can decide ques¬ 
tions of title to the monev. 13 LC. SSte 
237 P.W.R. 1912. A ' reference under 
S. 30 is made solely on the question of title 
hy the acquisition officer of his own motion* 
whilst the reference under S. 18 is made on 
the application of person interested in the 
compensation money. 53 I.C. 58^97 P. 
R. 1919. A case referred under S. 18 is 
subject to the limitation contained in S. 26 
and not merely any particular objection, and 
the District Judge has power and is bound 
to consider the question of the compensatioit 
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NOTES. 

awarded in its entirely. 54 LC. 920=69 P. 
W.R. 1921. The reference to the Court by 
the Collector relates to the total amount of 
compensation to be awarded by the Court 
and nothing in the Act prevents the Judge 
from awarding a less sum on any one of the 
items, though he cannot a-ward a less sum 
in total than the Collector’s award. 22 M. 
L.J. 379=14 I.C. 270. When a case is 
referred by the Collector to the Court, the 
whole case is referred and not any parti¬ 
cular objection. 22 M.L.J. 379. 

Burden of Proof. —In a reference to 
Court the award of the acquisition officer is 
Pnnui facie evidence and the burden is on 
the claimant to show that the award is 
wrong. 96 I.C. 279=1926 M. 961; 1934 L. 
97. See also 41 C.W.N. 1291=66 C.L.J. 
134—1937 Cal. 680. No doubt, initially the 
burden of proving that the Collector’s award 
i$ wrong is on the claimant, but where Dis¬ 
trict Judge has assessed the value of land 
acquired by the Secretary of State at a parti¬ 
cular rate and the Secretary of State is dis¬ 
puting the assessing value, burden of prov¬ 
ing that assessing value is wrong is placed 
on Secretary of State. (1926 M. 961, 
Expl. and Dist.) 118 I.C. 541 = 1929 L. 
112; 1934 L. 97. In cases of reference 
under S. 18, the Collector is a defendant 
and has to support his award. He must do 
so by producing evidence and establishing 
the facts upon which he relies. He cannot 
rely upon any statement in his award that 
the amount awarded per katJia of land is 
based on the average price per katha con¬ 
tained in a number of kabalas or sale-deeds, 
without proving those kabalas on which he 
relies. The kabalas must be produced, and 
proved if not admitted by the other party, 
and evidence must be given on behalf of the 
Collector as to where the lands, which are 
the subject-matter of the kabalas are situate, 
and as to the nature of the lands. It is 
enough for the Collector to obtain informa¬ 
tion from the registration office about the 
average sale price of several kabalas relat¬ 
ing to lands, without causing the kabalas 
themselves to be produced in Court. 21 
Pat.L.T. 9=1940 Pat. 362. 

Presumption. —In the absence of any 
definite evidence the Court may presume 
that the interests of the landlord md of the 
occupancy tenant exclusive of specific 
amounts spent on extraordinary improve¬ 
ments of the land are in the ratio of 10:6; 
but if there are other considerations, that 
presumption may be rebutted. 55 A. 897= 
1934 A.L.J. 8=1934 A. 239 (F.B.). 

Necessary Party. —See 1940 Pat. 362. 
When the Collector acquired certain land on 
behalf of a Municipality and the Collector 
made a reference under S. 18 of the Act, 
held, that to such a proceeding the Munici¬ 
pality was not a necessary party. 7 R. 20 
=117 I.C. 247=1929 R. 115. In proceed¬ 
ings under S. 18 wherein ownership is 


claimed by Government and denied by other 
parties having admittedly some interest the 
Secretary of State need not be made a oartv 
9 M.L.T. 272=9 I.C. 341. As to addition 
of parties, 31 C.W.N. 384=1927 C. 352. 
The principle of O. 1, R. 10 (2), C.P. 
Code, does not apply to proceedings under 
the section. 31 C.W.N. 384. 

Persons interested.— Although Govern¬ 
ment can neither be a claimant nor ’person 
interested’ under the Act. yet its title can be 
decided, if an adverse title is set up by a 
claimant. 1936 Pesh. 217. An award was 
with respect to three survey numbers which 
were in dispute in Civil Court between two 
claimants A and B. Prior to the notifi- 
cation in the acquisition proceedings A had 
obtained decree in trial Court against B 
with respect to two out of three survey 
numbers. B had appealed, but A had not 
but could have filed cross-objections with 
regard to the third survey number. Held, 
that A was a person, interested in the third 
survey number also. 1931 P.C. 39=60 M. 

r j (P.C.). A presumptive shebait 
ot debutter property is a ’person interested’ 
and can ask for a reference under this 
section. 41 C.W.N. 464. Also company 
on whose behalf acquisition is made 43 
C.W.N. 973= 1939 Cal. 669=1 L. R 

(1939) 2 Cal. 669. As to right of heir of 
recorded tenant under C.P. Tenancy Act, 
to object to award of compensation, see 
1936 P. 542. Where a case is referred to 
the District Judge on objections being 
raised to the award of the L.A. Officer and 
the case on appeal to the High Court by 
some of objectors is again remanded to the 
District Court, an objector who has not 
taken part in the proceeding before the Dis¬ 
trict Judge and those who have not appeal¬ 
ed from order of District Judge, are not 
entitled to intervene as objectors on remand 
1933 L. 948. 


Power of Collector to make Reference. 
—A Collector’s authority to make a refe¬ 
rence as the agent of Government is res¬ 
tricted by S. 18. 11 I.C. 590=7 N.L.R. 
88. See also 1934 A.L.J. 32=1934 A. 260 
(F.B.). 

Grounds of Reference. —Grounds of re¬ 
ference, if should be stated in detail. 58 
I.C. 631=24 C.W.N. 716. A highly 
technical objection that the application re¬ 
quiring the Collector to make a reference 
was not made by the proper person should 
be taken at the first opportunity when it 
might possibly have been met by making a 
fresh application, and if not so taken, must 
be considered to have been waived. 131 

I.C. 332=1931 P.C. 39=60 M.L.J. 399 
(P.C.). Where in respect of certain 
Bungalows, both the Government as well as 
the owner, claimed the ownership of the site 
and the Collector found the Government to 
be the owner of the site and awarded com¬ 
pensation for buildings alone, a reference to 
the District Judge in respect of that order 
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under S. 18 of the Land Acquisition Act is 
competent and the District Judge has juris¬ 
diction to deal with such a reference. 1939 
A. 34=1938 A.L.J. 1161. 

Who can a.AiM Refkrence.— As to 
whether a Hindu reversioner can claim a 
reference, see 105 T.C. 219=1927 M. 867. 
See also 41 C.W.N. 464 (Presumptive 
shebait). Person entitled defending pro¬ 
ceedings under the Act—Another person 
found entitled in appeal can continue the 
proceedings. 1928 M. 89. Persons who 
have received notice and who have appeared 
before the Collector at the time of the ap¬ 
portionment of the compensation money 
must, if they object to that apportionment 
make an application under S. 18 of the Act 
and are not able to avail themselves of 
proviso (3), S. 31 (2) of the Act and are 
therefore debarred from filing a civil suit. 
147 T.C. 877=30 N.L.R. 40. also 
I.L.R. (1939) 2 Cal. 401=43 C.W.N. 
973=1939 Cal. 669 (A company or local 
authority for whom land is acquired is a 
person interested and can claim a reference 
under this section). 

Receiver. —An acceptance of the award 
by the receiver who is appointed by the 
Court to an estate and directed to accept 
the award on behalf of the claimants where 
the appointment was “without prejudice to 
the contentions of the parties” as to the 
inadequacy of the compensation money, will 
not take away the right of a claimant to 
make a reference. It would be so even 
under the general law relating to receivers. 
Though a party is not actually present when 
the award is drawn up and signed, when % 
receiver appointed by the Court for thei 
estate is directed to accept the award on 
behalf of the claimants and he appears be¬ 
fore the Collector on the date when the 
award is drawn up and signed and accept! 
the award, that is a sufficient rcpresentatiot^ 
of the parties concerned, and the party who 
is not actually present is also represented 
and comes within the terms of S. 18 (2) 
(a). 38 C.W.N. 844=61 C. 1041=1934 
C. 758. 

Limitation. —Under S. 18 (2) (a) of the 
Act, an award cannot be said to be made 
until it is drawn up and signed by the CoL 
lector. It is not “made” when it is settled 
what the award is going to be. Hence the 
starting point of limitation under S. 18 (2) 
(n) is the date on which it is so drawn up 
and signed. 38 C.W.N. 844=61 C. 1041 
= 1934 C. 758. The reference within si? 
months of the date of the award is within! 
time under S. 18 (2) ( h ). 40 I.C. 355.i 
No extension of time is allowable on thd 
ground of minority under S. 18. 64 P.R. 
1914=25 I.C. 448. After a reference has 
been made by the Collector it is not open 
to the Secretary of State to plead before the 
Court that the application by the owner was 
barred by limitation and that the referencti 
ought not to have been made. 1932 A.L. 


T. 752=1932 A. 597. The final determi¬ 
nation of the question as to whether the 
application for a reference under S. 18 is 
barred by time or not must be made by the 
District Judge, The L. A. Officer has no 
jurisdiction to refuse to make the reference 
even if in his opinion the application is not 
in time under Cl. (a) or Cl. (b) of sub-S. 

(2) of S. 18 of the Act. 137 I.C. 68= 
1932 O. 180. On this point, see also 1926 
R. 135. 

Award when valid. —An award signed 
by the Collector as L.A. Officer satisfies 
the requirements of the law as regards sig¬ 
nature and official designation for the pur¬ 
poses of this Act. 48 P.R. 1914=24 I.C. 
379. The actual payment of the compen¬ 
sation is not part of the Collector’s award 
which is complete as soon as the Collector 
apportions the amount of the compensation 
between the parties. 17 I.C. 395. A Col¬ 
lector’s award under the Act becomes com¬ 
plete on the very day on which it is made, 
not when it is afterwards directed to be paid 
to claimant. 14 T.C. 537. 

Omission to claim. —Omission to claim 
—Failure of landlord to demand reference 
—Tenant obtaining extra—Rights of part>’. 

38 C.L.J. 265=1924 C. 158. A person who 
though a party to a reference did not press 
his claim to any part of the compensation, 
is not entitled to reopen the question in a 
civil suit. 32 I.C. 922. In a land acquisi¬ 
tion case, no question for which the objector 
lias not asked the Collector to make a 
reference to the Civil Court under S. 18 
can be mooted. 180 P.L.R. 1914=24 
T.C. 903. 

Appeal. —Where a District Judge directs 
the return of a reference made to him 
under S, 18, on the ground that he has no 
jurisdiction to deal with it, his order is not 
open to appeal to the High Court but the 
appeal, if preferred may be converted into 
a revision petition. 1938 A.L.J. 1161. 

Revision—Conflict of Rulings.— The 
Collector making a reference or refusing to 
make a reference under S. 18 acts judicially 
and bis proceedings are therefore subject to 
revision by the High Court or Chief Court. 
67 P.R. 1916=36 T.C. 213; 38 C.W.N. 844 
= 1934 C. 748; 45 C.W.N. 792; 1938 A. 
L.J. 1181; 16 O.C. 374= 22 I.C. 652; 1932 
0. 180=137 T.C. 68; but see coittra 47 B. 
699=25 Bom.L.R. 398=1923 B. 290; 1932 
A.L.T. 769=1932 A. 5(>8 (F.B.); 54 A. 
282=1932 A. 598; 1930 L. 242=127 T.C. 
711 (2); 1933 L. 242 ; 26 N.L.R. 309=1930 
N. 271; 1937 N. 12; 12 R. 275=1934 R. 
118; 4 L.W. 535=36 I.C. 621; I.L.R. 
(1941) Lab. 100=1940 Lab. 299=43 P.L. 
R. 408; 1937 Nag. 12=168 I.C. 712; 41 
C.W.N. 1301=1937 Cal. 705; 1938 A.L.J. 
116. But a mandamus may be issued in a 
proper case directing him to do a particular 

act. 36 I.C. 621=4 L.W. 535. 

Reffjienck. —The jurisdiction of the 
Court to entertain the reference is not ousted 
though the compensation money awarded by 
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Provided that every such application shall be made— 
ci- f- making it was present or represented before the Collector 

Collector’rawaTd!" '''' 

'j other cases within six weeks of the receipt of the notice from the 
Collector under section 12, sub-section (2), or within six months from the date 
of the Collector s award, whichever period shall first expire. 


NOTES. 

the Collector has been paid out. The Court 
has inherent power to re-call the money 
improperly paid out. 21 I.C. 111=17 C 

^-C. 1; 1930 Mad. 
576—59 M.L.J. 30. Under S. 18 a refe¬ 
rence can only be made by a written appli¬ 
cation to the Collector requiring that the 
matter be referred for the determination of 
die Court. 26 O.C. 324=1924 O. 127. 
Proceedings under Part III amount to a 
new inquiry by the District Judge and not 
an appeal. 36 M. 395=25 M.L.J. 17c=12 
I.C. 436. Can a District Judge ask the 
Collector to revise his award after reference 
to him under S. 30, (Ibid.) 

Review.— The Collector acting under 
S. 18, Land Acquisition Act, has no power 
to review his own order. 54 A. 283=1932 
A. 598. 

Payment of Money.— The right of a 
person to have a reference under S. 18 is 
not affected by the opposite party having 
taken out the money from the Collectorate 
behind his back. 1 Pat.L.T. 143=56 I.C. 
125. The Collector should not permit the 
money to be withdrawn before the expiry 
u term fixed by S. 18 for objecting to 
the award and applying for reference. 56 
I.C. 125. L.A. Judge with whom a 
sum of money is deposited to a lunatic’s 
credit cannot refuse compliance with the 
order of a District Judge in his lunacy juris¬ 
diction directing payment of the money to 
the lunatic’s natural guardian. 37 I.C. 110 
=20 C.W.N. 975. 

Right of suit—Jurisdiction. —In a land 
acquisition case party dissatisfied with award 
or with apportionment of compensation can¬ 
not have remedy by suit in Civil Court. 28 
C.W.N. 506=1922 C. 4; 147 I.C. 877=30 
N.L.R, 40. Where there is no adjudi¬ 
cation by the Collector as to apportionment 
of compensation nor reference to District 
Court there is nothing to prevent a Civil 
Court from adjudicating a dispute between 
rival claimants. 92 I.C. 484=1926 L. 321. 

Sec. 18, Proviso.—References which 
become absolutely barred by the proviso to 
S. 18 will only be those to which Govern¬ 
ment is a party. 43 P.L.R. 153=1941 
Lab. 268. 

Sec. 18 (2) (b).—The expression “date 
of award'’ being indefinite, the Legislature 
meant the date of the filing of the award to 
be the date contemplated in Cl. (5), sub-S. 
(2) of S. 18. If limitation is to start, it 
ought to start from the date of the filing 
of the award and not from the making of it. 
The date of the award is not the date on 
which it is filed. A comparison of Ss. 11 


and 12 will show that the date of making an 
award IS meant by the Act to be different 
trom the date on which the award is to be 

proviso refers to the 
former. The date of award is the date on 
which a formal declaration is made by the 
Collector of the amount of compensation 
and of the person to whom the same is 

payable. 27 A.L.J. 1186=1929 A. 769. 

Secs. 19 and 20: Powers of Cqllec- 
TOR AND Court.— The decision on a question 
of limitation on an application under S 18 

Collector and not with the 

the question of limitation is to be decided 
by the Collector. The District Judge cm- 
not sit as a Court of Appeal over the Col¬ 
lector when the latter has come to the con- 
cLsion that the application is made witWn 
time. The function of the Distrirf 

Sr Z r ^if ® reference it is not o^n 

for the Collector or the Secretary of State 

reference was wrongly made 
although ground for saying so may be that 

ine Court does not sit on appeal over the 

Collector and the Act does not gwf 

authority to the “Court” either in express 
terms or by implication to go behind the 
reference 27 A.L.J. 1186=1929 A 7^ 

Secs. 18 and 21: Reference on ques- 

TION OF AMOUNT OF COMPENSATION—QuES- 
TION OF TITLE TO LAND ACQUIRED-If RELEVA^ 
—The jurisdiction of the Court on a refel 
rence by the Collector is a special jurisdil 
tion. If the only objection is to the amount 

of coinpensation that alone is the matter 

referred to and the Court has no power to 

fs^*SerrC°'^ consider anything beyond what 
s referred. The question of title to the 
land acquired is therefore not relevant in a 
reference on the question of the amount of 
compensation only, because in an inquiry as to 
the amount of compensation only the ques¬ 
tion IS how much more the claimant is to 
get and how much more is the Government 
to pay The only question is the additional 

amount of compensation. It does not in- 
volve the determination of the question of 
the right to claim or the liability to pay any 
additional compensation. 187 I C 
C.W.N. 411=1940 Cal. 56 
Secs. 18 and 30.—The Collector must 
refer a question of title if required to do so 

within the pres- 
cribed tune but if an application is rtclived 
after that time, he then has the option of 
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Collector’s statement to 19. (1) In making the reference, the Collector 

the Court. shall State for the information of the Court, in 

writing under his hand,— 

(a) the situation and extent of the land, with particulars of any trees, 
buildings or standing crops thereon; 

(b) the names of the persons whom he has reason to think interested in 
such land; 

(c) the amount awarded for damages and paid or tendered under 
sections 5 and 17 or either of them, and the amount of compensation awarded 
under section 11; and 


(d) if the objection be to the amount of the compensation, the grounds 
on which the amount of compensation was determined. 

(2) To the said statement shall be attached a schedule giving the parti¬ 
culars of the notices served upon, and of the statements in writing made or 
delivered by, the parties interested respectively. 

20. The Court shall thereupon cause a notice specifying the day on which 

the Court will proceed to determine the objection, and 
directing their appearance before the Court on that 
day, to be served on the following persons, namely:— 

(a) the applicant; 

(b) all persons interested in the objection, except such (if any) of them 

as have consented without protest to receive payment of the compensation 
awarded; and / 


Service of notice. 


(c) if the objection is in regard to the area of the land or to the amount 
of the compensation, the Collector. 


NOTES. 

referring the matter to the District Judge 
or refusing to do so and if the Collector, 
while forwarding the reference himself 
mentions that the application is received 
after the prescribed time, it is to be pre¬ 
sumed that he is intentionally making a 
reference under S. 30 of the Act. 43 P. 
L.R. 153=1941 Lab. 268. 

Disttnctton between.— The three main 
points of distinction between Ss. 18 
and 30 of Land Acquisition Act are 
that S. 30 leaves the Collector with 
a power of discretion in the matter, v.hich 
he does not possess under S. 18; that the 
subject-matter of reference under S. 30 is 
limited to cases in which Government is not 
directly interested and that S. 18 alone con¬ 
tains a definite provision for limitation. 43 
P.L.R. 153=1941 Lah. 268. 

Secs. 18 and 31.—On a reference 
made to the Court under S. 18 or 
S. 31 of the Act, it is not open to 
the Court to decide the amount of compen¬ 
sation payable to a party who never asked 
for a reference and to give him a decree for 
anything more than what was awarded by 
the Land Acquisition Officer, in the absence 
of a reference made to the Court by the 
Land Acquisition Officer at the instance of 
such person. On a reference under S. 18, 
the jurisdiction of the Court is confined^ to 
considering and pronouncing upon the objec¬ 
tion which has been raised in the written 


apnlication for the reference. I.L.R. 

(194n Mad. 753=1941 Mad. 66a=(1941) 

I M.L.J. 527. 

Secs. 19 (1) (d): Burden of Proof.— 
The onus is on the claimant to show that the 
award is calculated on a wrong basis, but if 
the award was made without taking any evi¬ 
dence, the Collector has to justify his award 
under S. 19 (1) (rf). 24 T.C.T41=27M. 
L.T. 106. As to mode of valuation, see 

II C.L.T. 612=6 I.C. 457. Sec also 36 C, 
957: 33 C. 325. 

Sec. 20: Notice to Collector — When 
NECESSARY.—Notice to Collector is neces¬ 
sary only in a case where the obiection is in 
regard to the area of the land or to the 
amount of compensation. 1933 R. 176=11 
R. 344. Reference to tribunal on question 
of amount of compensation—Tribunal declar¬ 
ing claimant K to be entitled to enhanced 
amount of compensation—Declaration based 
on compromise between claimants to pro¬ 
perty—Secretary of State for India is 
necessary party. 44 C.W.N. 411=1940 
Cal. 56. 

Sec. 20 (c).—Under S. 20 (r), the Secre¬ 
tary of State is not interested as a party in 
the distribution or apportionment of the 
compensation. 20 A.L.J. 604=1922 A. 438, 
If a person to whom a wrong award of 
compensation is alleged to have been made 
is not impleaded as a party respondent to 
the appeal by a claimant, the Court cannot 
award him any relief. 19^ A. 438. 
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Restriction on scope of inquiry in every such 

proceedings. proceeding shall be restricted to a consideration of 

^ the interests of the persons affected by the objection. 

22. Every such proceeding shall take place in open Court, and all persons 

Proceedings to be in open province 

Court. shall be entitled to appear, plead and act (as the case 

may be) in such proceeding. 

Matters to b© considered in the amount of compen- 

determining compensation, a . .■, ^ ^-7^ awarded for land acquired under this 

Act, the Court shall take into consideration_ 


NOTES. 

Sec. 21. —In compensation between land¬ 
lord and tenant the reasonable course is to 
find the value of the land as a whole first. 
The rights between the landlord and tenant 
is to be raised subsequently as between them. 
The valuation of the land should be ascer¬ 
tained by considering cases of similar sales 
It is not a proper method of approach to 
value the different interests separately un¬ 
less it is quite clear what the rights of the 
different parties are and unless the evidence 
affords instances of dealings in exactly the 
same rights as are in question, 58 C. 1345 
!=135 I.C. 438=1932 C. 143. See also 92 
I.C. 484=1926 L. 321, cited under S. 18. 
supra. 

Sec. 23. —S. 23 is not exhaustive. It does 
note direct that no other matters than those 
specified in the section may be taken into 
account. In special casts the Court may 
take other matters into consideration. 44 
Bom.L.R. 57. 


Market-value. —The market-value of land 
is roughly the price which an owner willing, 
and not obliged to sell, might expect from 
a willing purchaser, 18 I.C. 638=;J7 C.L. 
J. 34: 1926 M. 732=50 M.L.J. 566; 5 R. 
799. See also 57 I.C. 301=23 O.C. 89. 
The expression 'market-value' in S, 23 
means in the case of land, its valule measured 
by a consideration of the prices that have 
been obtained in the past for land of similar 
Quality and in similar positions. 66 I.A. 104 
1=1.L.B. (1939) Mad. 532=43 C.W.N. 
657=1939 P.C. 98=(1939) 2 M.L.J. 45 
(P.C.) . The market value referred to in S. 
23 means the market value of the concrete 
piece of land to which the notification under 
S. 4 of the Act applies and not separate 
interests in it. The normal method is to take 
the market value of the land and then to 
apportion that amongst the different inter¬ 
rests; bu the Act does not lay down any 
hard and fast rule and in special cases it 
may be desirablt to adopt a different method 
by valuing separately each interest in the 
land. 44 Bom.L.R. 57. Lands are bought 
and sold by bargaining. Land acquisition 
operations are carried on at places where for 
generations thtre has not been any sale of 
land whatsoever. The place is such where 
no one wants to buy land. In such cases 


where there is no prevailing price of land 
nor any standard of comparison, market 
value must be ascertained by finding out the 
income which the land was bringing to the 
owner and then capitalizing it on the princi¬ 
ple of reinstatement. 1938 Pat, 618. In 
determining compensation under S. 23 what 
lias to be done first is to find out what is 
the market-value of the land itself irrespec¬ 
tive of any consideration as to how it is 
held. Next step would be to apportion the 
value among the several parties hoWing dis¬ 
tinct and separate interess in the land. 27 
A.L.J. 522=1929 A. 525. Methods of 
valuation of land acquired under the Act 
may be classified under three heads, vis.) (1) 
the opinion of experts, (2) the price paid 
within a reasonable time in Iona fide tran¬ 
sactions of purchase of the lands acquired of 
the lands adjacent to the land acquired and 
possessing similar advantages, (3) and a 
number of years' purchase of the actual or 
immediately prospective profit of the lands 
acquired. 1933 S. 57. See also 1938 Sind 
225. The Privy Council is bound by the 
terms of the Act which deals in Ss. 23 and 
24 with the considerations that are to be 
taken into account in determining the value 
of the land. 33 C.W.N. 549=1929 P.C. 
112—56 M.L.J. 760 (P.C.). Market- 

value—Determination of. See 33 A. 733= 
11 I.C. 815. See also 41 C. 967=18 C W. 
N. 884; 106 I.C. 909. Thert is no diffe¬ 
rence between the principles of English Law 
and Indian Law as to determining the 
market-value of lalnd compulsorily acquired. 

5 R. 799. Market-value—Criteria for deter¬ 
mining. 12 I.C. 202=4 Bur.L.T. 250. 
Market-value—Considerations — Speculation 

as a basis for determining market-value, how 
far allowable. 48 B. 190=25 Bom.L.R. 
1182=1924 B. 161. See also 12 L.L.J. 
280; 1931 >S. 52. The market-value of a plot 
of land is to be determined as a whole having 
regard to the sales in the vicinity. 48 B. 
190.. See aslo 56 M.L.J. 127; 22 I.C. 78; 
1931 S. 56. But sale of land for nominal 
sum influenced by religious and charitable 
motives cannot be taken as a criterion for 
the market-value of another plot. 1936 L. 
599. The expression "market-value" means 
the value which a parcel of land would realise 
if sold in the market. 48 B. 190. Hypothe- 
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tical building scliemes of development are 
the most clear basis of valution in case of 
compensation for compulsory acquisition. 16 
Bom.L.R. 55 (P.C.). Hypothetical build¬ 
ing schemes—Probable investment and return 
must be estimated through a surveyor. See 
112 I.C. 797. As to lands purchased as 
prospective building plots, sec 29 N.L.R. 
155—1933 N. 290. In considering -what is 
the fair market-value of the land it is right 
to take into account not only the use to 
whicli the land is being put at time of the 
acquisition, but its market-valuci laid out 
in the most lucrative and advantageous way 
in which tho owneis could dispose of it. 
Where it has a potential value which is not 
merely speculative, it ought to be taken 
into consideratio. 1935 E. 157; 1936 L. 
599. Market-value—Price paid by owner— 
How far evidence of value. 23 I.C. 542. 
Market-value—Valuation of land—Schemes 
for development as basis for valuation. 24 
Eom.L.E. 782==1922 B. 399. Market- 
valule—Adaptability for possible use in par¬ 
ticular way, how far basis for valuation. 25 
C.W.N. 1002=57 I.C. 25. Where property 
was leased two years after a declaration for 
its acquisition the present rent is not a con¬ 
clusive test as to its market-value at the 
date of acquisition. 24 I.C. 65=18 C.W. 
N. 531. Alienation of property subject to 
lease—Rent reserved as the basis of valua¬ 
tion—Other circumstances which may be 
considered. See 112 I.C. 706=32 C.W.N. 
421. Owner keeping land vacant after de¬ 
claration—Chaim for compensation on that 
ground—Maintainability—Lessee as owner 

for tho purposes of tho section. See 1929 
C. 20. Potential value of the land to be 
considered. 44 C.L.J. 1=95 I.C. 459; 97 
I.C. 775=1926 L. 618. On acquisition duo 
allowance must be made for the probable 
use which would have given the dispossessed 
owner the best return and not merely its 
present use or disposition. The presumption 
must always be that a man makes the best 
use of his own property. It is not sufTicient 
to rely on hypothetical building schemes but 
the owner must show that he was going to 
make a certain use of his proptrty which 
would have brought him in profits or that 
he w'ould have made such use of it had ho 
not been prevented by unavoidable circum¬ 
stances if he wishes tho Court to give an 
onliancod value to that property on acquisi¬ 
tion bv Government. 1931 L. 364=135 I.C. 
183; 12 L. 117=1931 L. 207; 64 I.C. 146. 
Wlicre the price paid for propeityy has been 
intluenccd by a boom which is followed by 
a fall in price, the Court should make a 
reasonablo deduction, while awarding com¬ 
pensation. 1933 S. 57=145 I.C. 795. The 
murket-valuo of the property is to be deter¬ 
mined with referernce to tho futuro utility, 
but it must not bo entirely conjectural. (3 
I.C. 277, Ref.) 131 I.C. 222=1931 S. 52. 
Sec also 68 C.L.J. 90. If a Court puts a 


fictitious value on the property on account 
of its potentiality for building purposes, 
then it is an inclusive rate and nothing can 
bo allowed in addition for the trees. 28 
Bom.L.R. 548=95 I.C. 513=1926 B. 365. 

See also 1931 S. 52. Propriety of valuing 
land as a building site and at the same time 
upon on the footing of produce of trees. See 
1926 M. 945. Tlie value of the bare site 
and costs of the building may, in the case 
of a building used as the personal residence 
of the owner, be borne in mind, when esti¬ 
mating the market-value; it is only in rare 
insances that a reliable estimate will be 
obtained by adding the cost of the building 
to the value of the bare site. Land is a 
marketable commodity of one description 
and land with buildings on it is a market¬ 
able commodity of another and a different 
description. (34 B. 486; 60 P.R. 1918 and 
10 Bom.L.R. 907, Rcl. on.) 1933 S. 57= 
145 I.C. 795. In calculating, the value 
of tho ^rice previously paid for a portion of 
the same area affords infinitely the best 
material which can possibly exist if the 
prices remaiu stationary. 1922 L. 327. See 
also 57 M.L.J. 81 (P.C.). Building sur¬ 
rounded by garden land—Compulsory acqui¬ 
sition—Mode of valuation—Twenty times the 
net annual rental. 44 M.L.J. 132=1923 

M. 332. In a case of acquisition of a site 
in a city, the market-value for purposes of 
S. 23 is the potential value of the property 
at the time of acquisition which would be 
paid by a willing buyer to a willing seller 
wlien both are actuated by the business priu- 
ciples prevalent in the locality at the time. 
The proper manner of determining the value 
is bv capitalising the annual income. 5 L. 
707=121 I.C. 898=1930 0. 223. The land 
acquired Avas an irregularly shaped piece by 
the sea and Avas covered by the sea at vari¬ 
ous times and for ordinary purposes was 
practically useless. It was, however, capa¬ 
ble of being used for salt Avorks. Held that 
tlie present market-value of that potentiality 
Avould decide the amount of compensation. 

33 C.W.N. 549=1929 P.C. 112=56 M.L. 
J. 750 (P.C.). Buildings and land—Valua¬ 
tion—Repairs—AlloAvance for. 1923 M.W. 

N. 54=1923 M. 31. Market-value—Specu¬ 
lations as to effect of suggested development 
on prices—How far to bo taken into account. 
24 I.C. 141=27 M.L.J. 106. -Sec aUo 
1931 S. 61. 

In detennining the market-value four 
things have to be consddered, firstly, the 
price paid Avithin a reasonable time for the 
laud itself; secondly, the rents and profits 
receiAed on account thereof shortly before 
the acquisition; thirdly, the prices paid for 
adjacent land possessing similar advantages; 
and fourthly, the opinion of valuators or 
experts. 1933 S. 124=143 I.C. 699. The 
objection that averages may be influenced by 
concidenco when they ate based on the sale 
of all and sundry kinds of property, is not 
applicable to inferences drawn from the sac- 
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cessive sales of the same property. 1933 S. 
124=143 I,C. 699. The valuation with re¬ 
ference to one plot which is very close to the 
acquired land cannot form the basis of 
valulation with regard to the lands far apart; 
but wheie the distance between the plots is 
so negiUgible as 75 yards it does not make 
any difference when valuing a land on the 
locality if the valuation is based on a docu¬ 
ment mth reference to one plot in the local¬ 
ity which is of th-e same description with 
similiar advantages a& the other plots. 
Similarly land outside the Municipal limits 
can be valued in the same way as land in 
close proximity to the Municipal area. 1933 
C. 312=143 I.C. 367. The mere fact that 
the High Court has in a particular case 
given 16 years’ purchase to a person claim¬ 
ing compensation under the Land Acquisi¬ 
tion Act is not sufficient basis on which as a 
matttr of law and principle, the Higli Court 
should give 16 years’ purchase in all such 
ewes. The matter depends entirely upon the 
circumstances of each case. 175 I.C. 1007 
=19 Pat.L.T. 774=1938 Pat. 266. Evi¬ 
dence—Expert opinion—Evidentiary value 
of. 1933 S. 124=143 I.C. 699. Where the 
so-called *'expert witnesses” give no data 
in support of their opinions, their evidence 
should be rejected. (1924 L, 548 Foil.) 
1931 L. 364=135 I.C. 183. See also 68 
C.L.J, 90. 

Basis of Compensation.— See 66 I.A. 
104=I.L.R. (1939) Mad, 532=1939 P.C. 
98=(1939) 2 M.L.J. 45 (P.C.). Basis of 
compensation— Tolca land—Compensation 

for inte:est of tenants—How fixed. 25 Bom. 
L.R. 794=1923 B. 417. Use to which land 
is put on date of notice is right basis of 
valuation. 26 A.L.J. 69 (F.B.). Wrong¬ 
ful act of Municipal Corporation—Owner de¬ 
prived of facilities for irrigation—Land 
subsequently acquired by Corporation—Com¬ 
pensation to owner—Basis. 22 I.C. 306. 
Lands fit to be used as building sites 
—Municipality refusing to permit building 
on lands which it intends to acquire—Pro¬ 
priety—Valuation must be on basis of build¬ 
ing sites and not otherwise. 39 Bom.L.R. 
142=1937 B. 177. 

House property in cantonment area. —A 
return of 12 per cent, per annum, may be 
taken to be fair and reasonable for an in¬ 
vestment of money in house property in a 
cantonment area; compensation payable in 
respect of such a property can be calculated 
on that basis. I.L.R. (1938) A. 994= 
1939 A. 106=1938 A.L.J. 1171. See also 
38 P.L.R. 1071=1936 Lah. 1010. Quarries 
•^Apportionment of compensation—Interest 
of Government— Tolca tenure. 47 B. 218= 

24 Bom.L.R. 471=1922 B. 254. See aho 
56 M.L.J. 127 (P.C.). The special adap¬ 
tability of the land acquired, for a particu¬ 
lar purpose, cannot be ignored in determin¬ 
ing its market-value. 25 C.W.N. 677=1922 

g. c. M.—401 


C. 386. Market-value affords a good test 
for calculating value of lands to be acquired 
and the calculation should be based upon a 
prudent business method, such as the nature 
of the land and the purpose for which it was- 
used and for which it is acquired. 252 P. 
L.R. 1911=11 I.C. 838. The rate at which 
nearest lands with similar advantages have 
been sold within a short period before and 
aftei the notification should be taken ^*"0 
account. (Ibid.) See also 9 I.C. 228=99 
P.W.R. 1911. Under S. 23 in determining 
tlie market value of the land to be acquired, 
the sale prices of similar types of land in 
similar position in the past as well as after 
the notification under S. 4 (1) of the Act; 
the fact that the land was at the time cf 
determining its value being used for building 
purposes; a proposal to convert the sub-divi¬ 
sion in which the land was situate into a 
district resulting in acceleration of high 
price for the land, can all be taken into 
account even though the aforesaid factors 
have come into being after the notification 
under S. 4 (1) of the Act. 194 I.C. 212= 
1941 Pesh. 32. It is wrong to say that 
only the lease money of the land in dispute 
could be considered for arriving at its value 
and not the lease money accruing from the 
lands in the vicinity. The market value of 
the acquired land is to be ascertained from 
recent instances of sale in the same or in 
the adjoining locality and from the average 
rental of these and similar lands in the vici¬ 
nity. (34 Cal. 599, Foil.) 193 I.C. 215= 
1941 Pes-h. 13. The owner is entitled to tho 
value obtainable in open market for the land 
if put to its lucrative use. 45 M.L.J. 339= 
1924 M. 252. The special adaptability for 
building purposes can be taken into consi¬ 
deration, where in the case of lauds whicli 
are at the time of the acquisition agricul¬ 
tural in character—English and Indian law 
considered. (Ibid.) But 165 I.C. 585= 
1936 P. 542. As to compensation for seve¬ 
rance, see 28 Bom.L.R. 576=96 I.C. 316- 
1926 B. *372. Property ceasing to exist in 
between notifications under Ss. 4 and 6— 
Value cannot be taken into account. See 
I.L.R. (1940) Kar. 396=1940 Sind 58. In 
considering the claim of the o^vner, the 
value to be paid for is the valule to the 
owner as it existed at the date of 
taking, not the value to the taker. The 
value to the owner consists in all advantag-is 
which the land possesses, present or future, 
but it is the present value alone of such 
advantages that falls to be determined. 
Again the value to be assessed is the value 
to the old owner who parts with his property 
and not the value to the new owner who 
takes it over. Where the old owner takes 
the property subject to restrictions it is 
necessary to inquire how far these' restric¬ 
tions aff-set the value. In determining the 
burden of the restrictions one circumstances 
to consider is the chance of such, a restfic* 


3202 


The Civil 'CbURT Manual (Imperial Acts). 


[S. 23 


NOTES. 

tion being" determined. When there wfts 
-evidence to show that the area acquired was 
so situate as to make it possible that withiii 
a reasonable period seme of it would become 
a building site, some allowance was made for 
such a possibility. 1933 M. 190=145 I.C. 
604. Where the land acquired is intended 
to be used as a road, the claimant is entitled 
to compensation, for depreciation in the 
value of the rest of his land in consequence 
of such use. 1933 S. 21=146 I.C. 1040= 
27 S.L.E. 84. In estimating compensation 
for severance both the actual and prospec¬ 
tive use of the land must be considered. 
1933 S. 21. The potential value of the 
land as a building site could be taken into 
consideration in fixing the compensation. 131 
I.C. 178=1931 S. 67; 68 C.L.J. 90. 
Amount claimed under each sub-head, if 
need be specified. 1933 Sind 21=143 I.C. 
619. As to mode of valuation with refer¬ 
ence to buildings in cantonment area, where 
owner is only a licensee in respect of the 
site, see 38 P.L.B. 1071=164 I.C. 408= 
1936 li. 1010. See also 1938 A.L.J. 1171. 
Where there is an agreement hetweeix the 
Government and a person claiming compen¬ 
sation under the Land Acquisition Act that 
the claimant would got the price of the 
holding calculated on a rental basis at ii 
certain sum per month plus the statutory 
compensation, the price is to be calculated 
on the net value to the claimant of the pro¬ 
perty and such net value can be arrived at 
only" after the usual deductions for cess and 
ground rent. 175 I.C. 1007=19 Pat.L.T. 
774=1938 Pat. 266. 

Market-value, Date op.—T he market- 
value is the value to the seller of the pro¬ 
perty in its actual condition at the time of 
expropriation with all its existing advantages 
and wdth all its possibilities, excluding any 
advantage due to the canying out of the 
scheme for the purpose for which the pro¬ 
perty is compulsorily acquired. 1931 S. 67 
=131 I.C. 178; 163 I.C. 172=1936 R. 226; 
40 C.W.N. 1143=1936 C. 688. -See also 


17 S.L.R. 288; 1940 Sind 58 (No compen¬ 
sation for portion of property lost before 
acquisition). The market-value of the land 
to be acquired is to bo considered at the date 
of the publication of the notification under 
S. 4. 1931 S. 52=131 I.C. 222. “Value'' 
means the market-value of the property. 
It may be affected by, but cannot be govern¬ 
ed by, the procedure laid down in the lease 
for fixing renewal premia. 1933 S. 57. See 
nho 56 I.A. 210=7 R. 227=56 M.L.J. 
795; 56 M.L.J. 750=1929 P.C, 112 (P. 
C ) The market-value of the property is to 
be determined with reference to the future 
utUity but it must not bo entirely conjec¬ 
tural. 1931 S. 52. It depends on the cir¬ 
cumstances of each case at what rate the 
property should be capitalized. 1931 S. 5-. 
-The Government on 31st May, 19—, publish 
od declaration under S. 6 that the appcl- 


lant's land was required for a public purpose. 

That declaration included besides the land 
which they desired to take from the appel¬ 
lants^ certain land belonging to other people. 

The Government changed their mind about 
requiring the land of the other people and 
accordingly on 6th October, 1923, they pub¬ 
lished another declaration under S. 6, speci¬ 
fying the same land belonging to them, but 
at the same time, announcing that the former 
declaration was cancelled. Held, that the 
only notification which gave right to take 
this land was the second notification and 
therefore that date mu&t be the date taken in 
determining the amount of compensation to 
be awarded. 56 I.A. 210=7 R. 227=1929 
P.C. 126=56 M.L.J. 795 (P.C.). See 
also 1936 L. 599. Wliere some time after 
the publication of a notification under 8 . 4 
(1), a second notification was issued on a 
later date which was wider than 'the first 
one, and embraced not only the land cover¬ 
ed by it but more land of the claimant in 
addition and the earlier notification was 
neither cancelled nor superseded, it was held 
that as regards the proceedings under the 
Act, the market value of the property must 
be taken as from the date of the first noti¬ 
fication in respect of land covered by it and 
not as from the date of the subsequent noti¬ 
fication. But where under the Works of 
Defence Act an earlier declaration was 
cancelled by a later one, it was held that it 
was the date of the second notification wliich 
must bo taken into consideration as regards 
tlio market value of the property concerned. 
1941 Rang.L.R. 40=1941 Rang, 225. 

OOM’PBN'?A'WON*—pRINCIPES APPLICABLE.— 

The value of laud should be calculated with 
reference to tlie most lucrative and advanta¬ 
geous way in which the land might be nsed. 
The special adaptability of the land acquir¬ 
ed cannot be altogether ignored in the 
determination of its market-value. Such 
value consists of all advantages which the 
land possesses present or future, but it is 
the present value alone of such advantages 
that falls to be determined. The operative 
effect of special adaptability or future 
utility must be estimated not by idle specu¬ 
lation and unpractical imagination but by 
])rudont business considerations such as 
would weigh with an intending purchaser at 
the imaginary market which -would have 
ruled had the land been exposed for sale 
wheii it was subjected to compulsorr acqui¬ 
sition. 8 P. 793=1929 P. 733; 58 C.L.J. 
38=1934 C. 97. If the owner wants com* 
l)ensation for the land irrespective of the 
eonsaderation that it is a land used to grow 
a i''ertain crop and then separately claims 
compensation for the loss of income from 
tho crop, ho cannot be penalised simply 
because he claimed uuder two heads what he 
ought to have claimed in the head of market 
value. The fact that the claim under one 
l\ead was placed somewhat low and a higher 
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claim was made under another head, should 
not stand in the way of giving full market 
value to the o^vner which may he held to be 
fair niaiket value in res-pect of these lands. 
1938 Pat. 618. Where land was situated 
within municipal limits surrounded by three 
roads and a line of railway; held, the land 
near ,the railway godo\Mi possessed a high 
potential value and assessing itsr valule at 
four annas a yard was held not wrong. 118 
I.C. 541=1929 L. 112. An owner of land 
is entitled to the value to himself of the pro¬ 
perty in its actual condition at the time of 
■expropiiation with all its then existing 
advantages and with all its future possibili¬ 
ties excluding only any advantages due to 
the carrying out of the scheme for the pur¬ 
poses for which the property is being 
acquired. 33 C.W.N. 458=1929 P.C. 92 
1=57 M.L.J. 81 (P.C.). Government 

should not reduce compensation payable, by 
merely announcing in advance its intention 
of acquiring a piece of land and thus throw¬ 
ing a ‘cloud’ on its market-pnce before 
issuing notifications required by the Act. 
1936 L. 599. 

Maeketp-value — Guiding principles— 
Post-notification transfers—Reference— 
Permissibility. —In valuing immovable pro- 
peity Court is justified in taking a broad 
view as favourable to the owner as the 
evidence permits. But the findings must be 
based on evidence and legitimate deductions 
from it and if there is an appeal both the 
evidence and deductions are subject to re¬ 
consideration by the Couit of appeal. In 
determining^ the value of post-notification 
transactions need not necessarily be ignor¬ 
ed. But if a considerable interval has 
elapsed the Court will attach little value to 
the subsequent sale. 35 Bom.L.R. 763= 
1933 B. 361. 

“Loss OF BUSINESS,” MkANING OF. —The 
expression “loss of business” does not mean 
mean the profit that a person will make by 
using the corpus in the case of manu¬ 

facturing bricks) the result of which would 
be that after some lapse of time the pro¬ 
perty would be altogether valueless. It 
means that a man pursuing some t:ade or 
business isi compelled to give it up or carry 
it on elsewhere which would give him less 
profit than what he was making at the 
former place. Wliere the owner claimed 
compensation on the ground that he intend¬ 
ed to use a part of the land acquired for the 
purpose of making bricks but the operations 
themselves had not been begun and there 
was nothing to show that such operations 
could not otherwise be conducted in the 
vicinity, held, that the claim on the ground 
of alleged loss of business was not sustain¬ 
able. 56 C. 819=1929 C, 826. 

Agbicui/tural . Land, —Compensation in 
respect of agricultural land should be allow¬ 
ed on the basis of 20 years’ purchase, in a 


case where the average annual income of 
the land is expected in perpetuity and the 
oi\-iier obtains it mtUout any effort other 
than signing of a lease. 134 I.C. 1002= 
1931 S. 168. Per Maepherson, J .—Although 
in most of the decisions, the cost of cultiva¬ 
tion to be deducted from the value has been 
taken to be one-third and the number of 
years purchase at twenty those rules- which 
might have been appropriate to pre-war 
times cannot be applied to post-war condi¬ 
tions in Chota Nagpur. Having regard to 
the conditions of tenancy, the limited right 
of sale, lack of demand and several other 
adverse conditions, the cost of cultivation 
may well be fixed at one half and the multi¬ 
plier of years purchase at fifteen. 1932 P. 
134=12 Pat.L.T. 659. Per Fazl Mi, 

“Once it is found that the main principle 
on which the lands have been valued is 
correct, it is neither usual nor proper for the 
High Court to lightly disturb the conclusion 
arrived at by the Courts- which must be as¬ 
sumed to be familiar with the local condi¬ 
tions merely because more than one view is 
possible as to what are mere details”. 12 
Pat.L.T. 659. In awarding compensation 
based on rent actually received, regard 
should be had to the question whether the 
lease was- one for a considerable period and 
the ient received was an amount which was 
lilcely to be received for a lengthy period. 
If it was a long lease or one which was not 
likely to be determined early, the rent may 
be taken as an index to the value. If, on 
the other hand, it is a short lease and the 
bargain was one such as the landlord was* 
hardly ever likely to get once again^ it can¬ 
not be made a basis for computing the 
market-value. 34 Bom.L.R. 1457=1933 B 
37. 

Sec. 23 (1); Scope. —It depends on the 
circumstances of each case at what rate the 
property should be capitalized. 131 I.C. 
222=1931 S. 52. 

« * 

Inam Land,— In determining the compen¬ 
sation payable for inam land under th-e Act, 
the element of non-transferability of the 
land cannot enter into consideration. - The 
publication of the declaration’ under S. 6 
has the effect of removing all restrictions on 
the rights of the owner and consequently 
lifts the embargo oh its transferability. So 
after the declaration, the inam IsLud stands 
on tlie same footing as any freehold land 
142 I.C. 364=1933 N. 208. See also'40 
Bom.L.R. 432=1938 Bom. 325. Where 
the inam was granted in pre-British period 
to the ancestor of the. present holder as 
remuneration for service as a Kasi^ held, 
that even if the grant meant ah assignment 
of revenue and not of land, it was” capable 

as an alienated, land 
within the meaning of S. 4 (17) Beiar 
Land Revenue Code, 3896 and S. 2’(2) of 
the Berar Laaid Revenue Code, 1928 • and 
as the grant had been cohfirmed-.under*B 4 
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of the Berar Iiiam Buies tbt grantee was a 
superior holder with an interest in the land 
and not a mere licensee. 142 I.C. 364. Even 
if no action i& taken under S. 31 (3) of the 
Act, the fact that the land was service inam 
cannot he ignored, in computing the amount 
of compensation. S. 31 does not exclude the 
operation of S. 23; on the other hand it pre¬ 
supposes the determination of the pecuniary 
value of the right or intevost in the land held 
by the claimant in accordance with the direc¬ 
tion contained in S. 23; and S. 31 (3) comes 
into operation only at the time of awarding 
a money compensation. 142 I.C. 364. 

House Property and BuiLDiNOS.—Where 
the subject to be valued for purposes of 
compensation is a building apart from the 
site, the value of the building lias to be 
fixed by ascertaining the cost of reproducing 
the building at the present time and then 
allowing for depreciation in considea’ation 
of the ago of the building and for the costs 
of such repairs as might be required apart 
from depreciation. 44 C.W.N. 5=66 I.A. 
258=50 L.W. 406=1939 P.C. 235=(1939) 


2 M.L.J. 722 (P.C.). It has long been the 
practice of the Courts in this Presidency to 
calculate the profits from any form of land¬ 
ed peoperty as c<iual to the profits made by 
investing money in gilt-edged securities. In 
arriving at the proper value of a site with 
building thereon for the purpose of award¬ 
ing compensation under the Laud Acquisi¬ 
tion Act, the compulsory acquisition being 
at a time when the interest obtainable on 
Government securities is 3 per cent, the 
l>roper and correct course would bo to 
capitalise the annual rental value of the 
property at 33 113 years^ purchase. 54 L.W. 
724=1941 Mad. 684=(1941) 2 M.L.J. 75. 

House property—Bent income—Compound 
appurtenant to house but in possession of 
cultivating tenant. 40 A. 367=44 I.C. 
923=16 A.L.J. 301. House property- 
Onus—Principle of assessment, when based 
on rental value. 11 I.C. 62. Housv pro¬ 
perty—Valuation. 25 I.C. 393. In valuing 
house sites the value of the adjoining land, 
which is unfit for building purposes should 
not be taken as the basis. 14 I.C. 625—^12 
M.W.N. 460. Sec a^so 1938 Cal. 75 (Pro¬ 
mises abutting on common passage with an 
interest therein—Acquisition of path 

Valuation). Where except for a small por¬ 
tion of land, the land in dispute had no value 
as a building site because the demand tor 
buildings was limited, the value of ’and 
should be assessed on the basis of was 

its worth as an agricultural land. !<■ 

^°S™.-FSt-age 0 ^ 100 feet should 

bo allowed. 112 I.C. 797_1028 

B. 235, Eel. on). Where the value of the 

land in a populous locality, to j’® 
under tlio Act, is to be determined, front¬ 
age, i.e., imiiiediato contiguity to highway 
#nd where there is no frontage, propinquit> 


and eas-y access to high road are the power¬ 
ful elements of the value to be taken into 
consideration, 1936 C. 346. 

Building—Difference between fron¬ 
tage AND BACK.— A differentiation may be 
made in the properties acquired between 
frontage and back but no ratio can be fixed 
between the values of the former and of the 
latter as each case will turn on its own 
merits. The depth of frontage is a matter 
of importance and it can be best settled by 
assuming that the owner of a property will 
make the best possible use of it and that 
the actual “lay out” of the property at the 
time of acquisition was in all the circum¬ 
stances of the case the most advantageous 
and lucrative, it being open to the owner to 
show that, owing to special circumstances 
such as minority or litigation or poverty or 
unbusinessliko methods, full a<lvaiitage had 

not been taken of the property, in which 
case assistance can be derived from the fron¬ 
tage or other buildings in the locality. 1931 
L. 364=135 I.C. 183. 

BurLDING WITH WALLS OF ArCHITECTUI^ 
REAUTY. —Where a land is acquired which 
contains walls of architectural beauty, the 
value of the walls cannot be assessed from 
that standpoint but only with regard to the 
materials used. 1933 L. 948. See also 
1937 M.W.N. 1046. 

Right of Privacy—Infwngement of— 
Compensation for. —The infringement of 
the right of privacy is an appropriate subject 
for compensation. 61 C. 245=38 C.W.N. 
239=1934 C. 525. 

Belting system—Value of—Front and 
BACK lands—Soundness of distinction.— 
The value of belting system, though widely 
used, depends much on a variety of acts. It 
may be appropriate in the case of lands in 
populous and important towns, such as 
Calcutta. But in localities where land is 
sold by bufhas or acres, and there is no real 
evidence of any proportionate diminution m 
value, the system must be regarded as un¬ 
satisfactory. Of course, there is a distinc¬ 
tion in value between front lands and back 
lands everywhere, but that would not justify 
a recourse to the belting system in each and 
every case. It is a highly artificial system 
and cannot be resorted to as a hard and fast 
rule. 59 C. 921. See also 68 C.L.J. 

A Municipality has no right or power under 
the District Municipal Act to refuse per¬ 
mission to build upon lands which the Muni¬ 
cipality intends to acquire, and by this means 
prevent building sites from being used for 
building and thereby render them valueless, 
so that the Municipality may be enabled to 
acquire them under the Land Acquisition 
Act at a reduced valuation. In spite of the 
refusal of the Municipality to permit build¬ 
ing. the lands must be valued on the basis 
of building sites and not other^yise; in other 
words the refusal of permission to build 
cannot be taken into account in valuing trf 
lands for purposes of acquisition. 168 I.C. 
705=39 Bom.L.R. 142=1937 Bom. 1/7. 
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Frutt-beartng Trees. —Fruit-bearing trees 
may be valued at twenty times tlie annual 
rental. 2S I.C. 39.3. In the case of cocoa- 
nut tope, ten vears* income mav be fixed as 

L.W. 336=93 r.C. 
639—19^ M, 945. A land which has been 
assessed as a ffarden cannot also be asses<;pd 
as an agricultural land. 1933 L. 948. See 
also 43 1,C. 17=2 P.LJ. 615. 

LANDia)RD AND Tf.nant.— Where a claim 
to anportionment of compensation between 
landlord and tenant is involved, the reason¬ 
able course is to find the value of the land 
as a whole first. The rip:ht between the 
landlord and tenant is to be raised subse¬ 
quently as between them and not between 
the Secretary of State and the tenants. The 
valuation of the land should be ascertained 
by considering cases of similar sales. It is 
not a proper method of approach to value the 
different interests separatel}', unless it is 
quite clear what the rights of the different 
parties are and unless the evidence affords 
instances of dealings in exactly the same 
rights as are in question. 58 C. 1345=135 
I.C. 438=1932 C. 143. S'ee also 55 A. 897 
=148 I.C. 100=1934 A.L.T. 8=1934 A. 
239 rP.B.l; 1933 C. 312=143 I.C. 367; 13 
P. 221=150 I.C. 27=1934 P. 168; 42 C. 
W.N. 1191=1938 Cal. 740. In cases of 
apportionment of the compensation amount 
between the landlord and the tenant, it is al¬ 
most impossible to lay down any rigid rule 
of universal application. In vast majority 
of cases the apportionment is bound to ap¬ 
pear arbitrary. The ratio of apportionment 
between them may be different in different 
cases and would depend on the particular 
facts admitted or proved. Wliere there is 
no evidence one way or the other it has to 
be made only on general considerations— 

namely to divide it according to the relative 
value of the interest of the landlord and 
tenant. It was held that the ratio of ten 
to six as between landlord and tenant was 
fair. 1941 N.L.J. 620. The value of the 
interest of the superior holder must be in¬ 
cluded in the award and not deducted from 
the value of the occupant^s interest. 25 
Bom.L.R. 480=1924 B. 54. See also 46 
L.W. 877=(1937) 2 M.L.J. 744. Where 
the landlords are by local custom entitled 
to a share of one-fourth of the purchase- 
money on the transfer of an occupancy hold¬ 
ing, the right should be taken into account 
when the occupancy holding is acquired by 
the Governfnent and the landlord is entitled 
to receive one-fourth of the compensation 
paid to the raiyat, though unlike in the case 
of a private transfer, the landlord has no 
power to withhold his approval to the ac¬ 
quisition. 11 P. 485=13 P.L.T. 46=1932 
P. 120. The occupancy tenants usually pay 
to their landlords land revenue plus mali- 
kma at different rates. If the Court should 
assume that land revenue was equal to half 
the rent paid by a non-occupancy tenant, the 
proportion of the interest of the landlord 
and the occupancy tenant may be fairly taken 


to be the same as that between the walikmxa 
and the land revenue. 132 I.C. 698=1931 
L. 649. Landlord and tenant—Amount 
paid to occupancy tenant—Land valued at a 
certain amount—Surplus, whether zamindar 
entitled to—^Valuation of zamindar's interest 
as to proper course—Unpaid surplus to go 
to Government—Considerations in assessing 
compensation for zamindar’s interest. 27 
A.L.T. 522=1929 A. 523. also (1937) 
2 M.L.J. 744. 

Free hold and lease hold lands. —The 
difference between a freehold piece of land 
and a piece of land leased for 999 years at 
a nominal rent and with no restrictive cove¬ 
nants would be purely sentimental. But 
where there are restrictive covenants as time 
passes and the land changes hands, it be¬ 
comes difficult to enforce the covenants be¬ 
tween freeholders, while it is not difficult to 
enforce covenants against lessees. Coven¬ 
ants are more detrimental in the case of 
leaseholds than in the case of freeholds. 
44 Bom.L.R. 57. 


Orchard Land. —In valuing orchard land, 
regard is to be had—(1) to the recent sel¬ 
ling price of a similar land in the neigh¬ 
bourhood; (2) to the suitability of the land 
for orchard purposes; and (3) to its situa¬ 
tion with regard to the market. 43 I. C. 
17=2 Pat.L.J. 615. See also 1933 L. 948. 

Nursery. —Where land with nursery is 
acquired, valuation should include the value 
of plants in the nursery which have come 
into existence between the date of the pub¬ 
lication of declaration of intention to acquire 
and the date on which Collector takes pos¬ 
session. 40 C.W.N. 1034. 

Quarry. —The compensation payable in 
respect of quarry must be based on the 
amount of workable stone likely to be got 
therefrom taken at a rate to be determined 

i-r. «''*^ence. 44 I.C. 1. Special 
adaptability of a land as quarry is an ele¬ 
ment for consideration when the land is 
compulsorily acquired and the basis is the 
present value of the expected output. 44 
M. 264=39 M.L.J. 623. Land used for 
quarrying building stone—Rate of valuation 
—Circumstances to be considered. 31 
Bom.L.R. 241=56 M.L.I. 127 (P.C.). 

Pnquiry as to other Property.— Where 
part of a person's land is acquired for se¬ 
wage depot, the close proximity of the de¬ 
pot to the other adjoining land of the person 
would lower its value; and compensation 
may be awarded for damage likely to be 
sustained. 22 I.C. 354=18 C.L.J. 244. 
See. also 106 I.C. 909. An owner of land 
acquired for public purposes is entitled to 

injuries to other lands 
notwithstanding the benefits that might ac¬ 
crue to him from execution of the proiect 
31 I.C. 259. ^ ^ 


Price accepted by other owners of adja¬ 
cent LANDS, IF A cun)E.—Where a Court 
Ignores all the considerations pertinent to 
claimant's own lands and finds itself exclu- 
yvely on the evidence as to the price accept- 
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NOTES. 

ed for other plots (acquired at the same time) 
the conditions of which were not fuliv be- 
fore it. the principle applied by the Court 
in awarding compensation on the basis of 
compensation accepted by the owners of 
other lands is erroneous. (1925 N. 292. 
reversed) 114 T.C. 587=1929 P.C. 92=57 
81 (P.C.). 

DrsTiNCT Interests. —It is competent to a 
judge to direct a portion of the compensa¬ 
tion money to be paid towards the costs of 
the proceedings by which the money came to 
be awarded to an administratrix having a 
limited power of alienation. 65 T.C. 209 
(39 C. 33, Ref.). The interest of the Go¬ 
vernment in Noabad hill lands is to he valued 
at 30 times the present rental. 24 T.C. 65 
=18 C.W.N. 531. Distinct interests— 
Occupancy rights—Mode of assessment. 14 
I.C. 163. Land acquired subject to occu¬ 
pancy rights of tenants—Mode of valuation. 

42 M. 644=51 T.C. 656=36 M.L.J. 455. 

When there are distinct interests in the land 
meJvaram and kudivarom, compensation 

must be awarded for both and not in res¬ 
pect of one alone. 29 T.C. 8. Sec also 
1929 A. 525. Where there is a right of 
way over a plot of land the proper way to 
appraise the value is by fixing the value of 
the entire plot and deducting therefrom the 
cost, etc., incurred in making the roadway. 
56 C. 989. Reversion—Value of. 108 I. 
C. 253. Where Government is seeking to 
acquire land which is subject to an ease¬ 
ment, it has got to pay compensation to the 
landowner, i.e., the owner of the servient 
tenement, and also to the owner of the 
easement; it is obvious that the value of the 
easement bears no relation to the value of 
tlie servient tenement. It cannot be assum¬ 
ed that the value of an easement or restric¬ 
tive covenant to the person entitled thereto 
is the same as the amount by which the ex¬ 
istence of that easement or covenants depre¬ 
ciates the value of the land subject thereto. 
44 Bom.L.R. 57. If the owner of an ease¬ 
ment claims compensation for the acquisi¬ 
tion of the easement, he is clearly entitled 
to compensation under the Act and the com¬ 
pensation is the value of the easement to 
him. If it happens that the casement is of 
no great value, then Government may ac¬ 
quire both the servient tenement and the 
casement at a price which is less than the 
market value of the land free from the ease¬ 
ment. The value of the whole is greater 
than the combined value of the parts, and 
the increased value arising from the union 
of interests necessarily belongs to Govern¬ 
ment in whose hands the union takes place. 
Easements or restrictive covenants must pre- 
judiciallv affect the value of the land, and 
it is impossible to say that the existence of 
those covenants though they may be of no 
beneat to the person entitled to enforce 
them depreciates the land by only a nominal 
sum.’ There is nothing in the Act to sug¬ 
gest that any person interested is to be paid 


for anything except the interest which he 
possesses. 44 Bom.L.R. 57. Where a 
possible contingent right to the land acquir¬ 
ed is vested in a superior proprietor by way 
of reversion, even if the right is such as a 
right in embryo and may never fertilise, 
when Government compulsorily acquires the 
land from the usufructuary occupants who¬ 
ever they are, the superior proprietor is en¬ 
titled to a portion of compensation money 
in respect of his possible right of reversion 
which is cut off for ever by the compulsory 
acquisition. 128 I.C. 669=1933 P.C. 
(P.C.). 

Burden of Proof and Evidence.— Where 
a claimant challenges the valuation made by 
the Special Land Acquisition Officer, the 
burden of proof is on him to prove that the 
valuation is insufficient and unfair. The 
price paid within a reasonable time in bona 
fide transactions relating to the land is the 
most cogent evidence of market value under 
the Land Acquisition Act. So also great 
weight should be attached in arriving at the 
market value, to admissions in solemn deeds 
executed by parties to a litigation. No 
doubt evidence of offers in respect of the 
land has to be considered by the Court but 
the probative value of such evidence is very 
low, for, offers alleged in land acquisition 
proceedings are scarcely tv tv bona fide. 
They can easily be arranged without any 
loss or inconvenience to either party; so 
also, although the opinion of experts is evi¬ 
dence in such cases, its value is not great 
and it would not be possible to place reliance 
on this kind of evidence unless it is support¬ 
ed by or coincided with other evidence; and 
where such evidence is not only not sunport- 
ed by or coincident with the best evidence 
in the case, but there is such divergence or 
disagreement on material points between the 
evidence of the so-called experts, no reliance 
can be placed over it. Moreover, even ex¬ 
perienced architects and municipal land sur¬ 
veyors cannot be regarded as valuators or 
experts merely because in course of their 
business or duty they have had an occasmn 
to value some property here and there. 1933 
Sind 225. The putting of written interro¬ 
gatories to an expert witness for submission 
of written answers later on is an unusual 
procedure. 68 C.L.J. 90. Where in order 
to enable the determination of the market 
value of the acquired property, an award 
accepted by an owner of an adjacent pro¬ 
perty is produced in evidence, it Is not obli¬ 
gatory on the part of the Government to 
examine such owmer with reference to the 
circumstances iind'^r which the award came 
to be accepted. The Government using ^ 
accepted award, may or may not examine the 
owner or the person interested. ^ 

N. 27. That an award made by a L. 
Officer is wrong lies on the claimant. lOo 
T.C. 939. Compulsory acquisition of land— 
Rival claimants to compensation— Burden of 

proof. 107 I.C. 347=47 C.L.J. 337 (P. 
C.). 
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first, tlie market-value of the land at the date of the publication of the 
‘[notification under section 4, sub-section (1)] ; 

secondly, the damage sustained by the person interested, by reason of 
the taking of any standing crops or teees which may be on the land at the time 
of the Collector’s taking possession thereof; 

thirdly, the damage (if any) sustained by the person interested, at the 
time of the Collector’s taking possession of the land, by reason of severing such 
land from his other land; 

fourthly, the damage (if any) sustained by the person interested, at the 
time of the Collector’s taking possession of the land, by reason of the acquisi¬ 
tion injuriously affecting his other property, movable or immovable, in any 
other manner, or his earning; 

fifthly, if, in consequence of the acquisition of the land by the Collector, 
the person interested is compelled to change his residence or place of business, 
the reasonable expenses (if any) incidental to such change; and 

sixthly, the damage (if any) Iona fide resulting from diminution of the 
profits of the land between the time of the publication of the declaration under 
section 6 and the time of the Collector’s taking possession of the land. 

(2) In addition to the market-value of the land as above provided, the 


LEG. REF. 

1 Substituted for the words “declaration 
relating thereto under S. 6“ by Act 

XXXVIIT of 1923, S. 7. 

NOTES. 

Question of Fact.— -Rule as to ascertain¬ 
ment of value is not a question of fact. 6 
C. 989. It is for the appellant to show 
that the assessment of the L. A. Officer is 
too low. (106 I.C. 909 ; 34 C. 599, Rel. 
on.) 1931 L. 364. 

Miscellaneous. —The Court has to see in 
each case whether the evidence adduced dis¬ 
places the amount awarded by the Collector. 
46 I.C. 221=22 C.W.N. 659, Whether a 
public body acquiring land for one specific 
purpose can use it for other purposes. 22 
I.C. 354=18 C.L.J. 244. A Subordinate 

Court cannot reduce the amount of compen¬ 
sation awarded by the Collector even though 
there was a mistake in his calculation. 16 
L.W. 891=1923 M. 31. An award of 
compensation under the Act cannot be made 
on speculations and hypothetical schemes 
of the future development of land. 15 I. 
C. 672. See also on this point, 11 Bom. L. 
R. 1176=4 I.C. 278 ; 3 I.C. 273=10 Bom. 
L.R. 660=33 B. 325; 38 B. 37=21 I.C. 
320=15 Bom.L.R. 845; 16 Bom.L.R. 55; 
21 I.C. 270=309 P.L.R. 1913; 1928 L. 
263. Owner keeping land vacant after de¬ 
claration—Claim for compensation on that 
ground—Maintainability. 108 I.C. 251. 

Privy Council, Practice of.— In an ap¬ 
peal under the Act from the decision of the 
High Court which reversed the judgment of 
the Special L. A. Judge and affirmed the 
award of the Collector, where the appellant 
was unable to make out that there was any 
wrong application of principle by the High 
Court in rejecting the evidence of an expert 
on which the Special Judge chose to act, 
or that any important point in the evidence 
was overlooked or misapplied, the P.C., re¬ 
fused to disturb the conclusions of the 


High Court. 57 I.A. 223=1930 P.C. 249 
(2)=59 M.L.J. 70 (P.C.). 

Power to enforce contract in absence of 
contracting parties. —From the provisions 
of S. 23, it is fairly clear that the L. A. 
Officer and the Court dealing with the mat¬ 
ter on a reference from him have only to 
decide the market value of the property, 
subject to the considerations mentioned in 
that and the following sections. Neither 
the L. A. Officer nor the Court has got the 
power to enforce a contract as such in the 
absence of the contracting parties. 155 I.C. 
280=1935 M. 279 (2). 

S. 23, Clause fourthly: Applicability— 
“Loss OF income”—Meaning of.— The loss 
of income which is contemplated in Clause 
fourthly of S. 23 is the loss of personal 
income to the owner of the land. It con¬ 
templates a case in which, on account of 
the acquisition of a certain land, the value 
of other properties of the owner has dete¬ 
riorated or the owner has suffered loss of his 
own income not derived from the land itself. 
The claluse has no application in case the 
loss of income complained of is the loss of 
the income of the property itself which is 
being acquired. That loss of income is a 
factor to be taken into consideration in fix¬ 
ing the market value of the land itself which 
the owner is to get under Clause firstly, S. 23. 
The price of land is fixed on the basis that 

the owner should get full compensation for 
the loss of the income which he was getting 
from the land and this compensation is the 
market value of the land acquired. There¬ 
fore for the land itself the owner is not 
entitled to g^t anything more than the mar¬ 
ket-value of the land and the statutory com¬ 
pensation payable to him under the law. He 

cannot get the market value of the land 
and then compensation for the loss of income 
from the land itself. 1938 Pat. 618=17 
Pat. 760=20. Pat.L.T. 293. 

See. 23 {2),^4ivard of 15 per cent, on 
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Court shall in every ease award a sum of fif'een per centum on such market- 
value, in consideration of the compulsory nature of the acquisition. 


m^d“twmin'iDe‘' compenal^ . 24. But the Court shall not take into considera¬ 
tion . tion— 


firsts Ihe degree of urgency which has led to the acquisition; 

secondly^ any disinclination of the person interested to part with the 
land acquired; 

thirdly, any damage sustain''d by him which, if caused by a private 
person, would not render such person liable to a suit; 

fourthly, any damage which is likely to be caused to the land acquired, 
after the date of the publication of the declaration under section 6, by or in 
consequence of the use to which it will be put; 

fifthly, any increase to the value of the land acquired likely to accrue 
from the use to which it will be put when acquired; 

sixthly, any increase to the value of the other land of the person interest¬ 
ed likely to accrue from the use to which the land acquired will be put; or 

seventhly, any outlay or improvements on, or disposal of, the land acquir¬ 
ed, commenced, made or effec^ ed without the sanction of the Collector after the 
date of the publication of the ^[notification under section 4, sub-section (1)]. 


25. (1) When the applicant has made a claim to compensation, pursuant 

to any noMce given under section 9, the amount 
^ 0 awarded to him by the Court shall not exceed the 

compensation. y . i i ..i . j 

amount so claimed or be less than the amount award¬ 
ed by the Collector under section 11. 


LEG. REF. 

' 1 Substituted for the words “declaration 
under section 6” by Act XXXVIII of 1923, 
S. 8. 

NOTES. 

market value on compulsory acquisition is a 
statutory amount of comPe>isatioit in addi¬ 
tion to the market value; and the Court has 
no power to deprive a claimant of that 
amount on the ground that he has not pre¬ 
viously claimed it specifically. 145 I. C. 
526=1933 A, 742; 1936 L. 599. “Land” in¬ 
cludes “trees” and 15 per cent, is to be al¬ 
lowed on the total value including “trees”, 

48 A. .498=24 A.L.J. 583=1926 A. 689. 
Tlic provision of this sub-section is not ap¬ 
plicable to acquisitions under the Land Ac¬ 
quisition (Mines) Act. 15 P. 510=17 Pat. 
L-T. 279=1936 P. 513. Ss. 23 to 25 are 

applicable- to acquisition under Bombay 
Municipal Boroughs Act. -See 39 Bom.L. 
R. 329=1937 Bom. 432. 

Secs. 23 and 24: Obtect of.— These sec¬ 
tions only lay down rules for determining 
the market value and do not create any 
right on the part of the owners of the lands 
or the holders of interest therein to obtain 
compensation on the footing of their res¬ 
pective rights as at the date of the declara¬ 
tion. 37 C.W.N. 14. ^ 

; Secs. 23, 24 and 25.— Applicabihty-- 
Proceedings under S. 198, Bombay Munici¬ 
pal Boroughs Act—15 per cent, in addition 
to compensation*—Award of—Legality, See 


39 Bom.L.R. 329. 

Sec. 24.—If the owner of a land invests 
more capital in the land after the publica¬ 
tion of notification, he does so at his risk. 

51 I.C. 501=16 A.L.J. 669. Excess area 
not really existing, but appearing in revenue 
records is not to be paid for. 42 I.C. 90S 
=60 P.R. 1917. When agricultural land is 
acquired for mandi, the compensation 
should be assessed at the amount which 
similar land in the neighbourhood would 
fetch for purposes of agriculture. 57 P.R. 
1913=17 I.C. 764. 

Sec. 24 (5): Meaning of. —Sub-S. (5) 
of S. 24 of the Land Acquisition Act means 
no more than this: that in valuing the land 
acquired, on the date of the notification 
under S. 4 (1) of the Act, it must be valued 
as it then stood, and not as it would stand 
when the land had been acquired and used 
for the purpose for which it was acquired. 
But it does not mean that the possibility 
that a particular purchaser of land will give 
a higher price for it by reason of its pos¬ 
sessing a special adaptability must be dis¬ 
regarded merely because the land will be 
more valuable in his hands when he exploits 
that adaptability than it would be if left in 
the hands of the vendor who w’as unable to 
exploit it. 66 I.A. 104=1.L.R. (1939) 

Mad. 532=43 C.W.N. 557=1939 P.C. 98 
= (1939 ) 2 M.L.J. 45 (P.C.). See also 
46 L.W. 492=1937 Mad. 902. 

Sec. 25.—Where after A reference was 
made to the Court atld the party sought 



S. 26] 
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(2) When the applicant has refused to make such claim or has omitted 
trithout suffieient reason (to be allowed by the Judge) to make such claim the 

amount awarded by the Clourt shall in no ease exceed the amount awarded bv 

the Collec'or. 

* 

(3) When the applicant has omitted for a sufficient reason (to be allow¬ 
ed by the Judge) to make such claim, the amount awarded to him by the Court 
shall not be less than, and may exceed, the amount awarded by the Collector. 

^[ 26 . ( 1 )] Every award under this part shall be in writing signed by the 

Form of awards Judge, and shall specify the amount awarded under 

clause first of sub-section (1) of section 23, and also 
the amounts (if any) respectively awarded under each of the o'her clauses of 
the same sub-section, together with the grounds of awarding each of the said 
amounts. 


LEG. REF. 

"IS. 26 was renumbered as sub-S. (1) of 
S. 26 by S. 2 of Act XIX of 1921. 

NOTES, 

before the Court to supplement his claim by 
addition of two new items, held, that the 
Court had no jurisdiction to entertain such 
newly preferred claims. 1930 M. 576=:59 
M.L.J. 30. Widow*s claim before Acquir¬ 
ing Officer does not preclude reversioners 
from claiming larger amount before District 
Judge. 45 M, 421=42 M.L.J. 298=1922 
M. 103. The word “applicant” in S. 25 is 
used to describe the person who puts in a 
written application under S. 18 for having 
his objection to the award referred for 
decision to a Civil Court. 45 M. 421. 
Claimants are estopped from getting more 
from the Judge than what they claimed 
before the Collector and on the same prin¬ 
ciple their local representatives will also be 
bound. 45 M. 421. See cilso 7 L, 416= 
1926 L. 401; 61 C. 245=38 C.W.N. 239= 

1934 C. 525. But see also 50 M.L.J. 566; 
60 M.L.J. 410=53 M. 92i. When Govern¬ 
ment made settlements in the Province of 
Agra, both permanent and temporary, as 
settlements of rights in the soil only, stone 
quarries were treated as a monopoly of 
Government and no rights of zamindars were 
recognized in stone quarries; and hence a 
zamindar whose land is acquired by Govern¬ 
ment under the Act cannot claim compen¬ 
sation for kmkar, which comes under the 
definition of mineral, and which is essentially 
the property of Government. 1931 A.L.J. 
660=1931 A. 394. Collector's award—Dis¬ 
trict fudge—Power to modify award. 42 
r.C. 905=60 P.R. 1917. See also 1933 S. 
21=146 I.C. 1040. There is nothing in S. 25 
(1) which precludes the District Judge from 
introducing variations in different items that 
make up the award so long as the total 
amount is not reduced. 159 I.C. 257= 

1935 L. 653r 1936 Pesh. 217. Where no 
sufficient reason is given for not putting for¬ 
ward a claim under S. 9, the Judge should 
not interfere with the award of the Collec¬ 
tor. 37 A. 69=26 I.C. 795=12 A.L.J. 
1319. Refusal or omission to appear ac¬ 
cording to S, 9 (2) without sufficient cause, 

C.C.M.—4('2 


disentitles claimant from getting a greater 
sum than that awarded by the Collector 

33 A. 376=9 I. C. 423=8 A. L. J. 115, 
Where the claimants did not put in their 
claims at the time required by the notice 
under S. 9. but did so later, the amount 
which the Court can award is governed by 
S, 25 (1). 1933 S. 124=143 I.C. 699. 

The fact that the Collector adjourned the 
inquiry sine die for making the award does 
not by itself extend the time for making the 
claim already fixed by the notice under S 9 
12 Pat.L.T. 659. See also 22 M.L.J. 379 
=14 I.C. 270; 57 C. 837=34 C.W.N. 323 
—1930 C. 471. Omission to prefer claim— 
Effect. 9 I.C. 582=13 C.L.J.-159'. Xci? 
also 4 I.C. 1146=138 P.W.R. 1909. 

Sec. 25 (1), (2) and (3) and S. 9 (3).— 
Even a personal notice under S. 9 (3) should 
give the occupier of land an interval of 
fifteen days for stating his claim for com¬ 
pensation. A notice fixing a shorter term 
is in contravention of the statute and 
amounts to a ‘sufficient reason’ within the 
meaning of S. 25 (3) for the omission of 
the claimant to make his claim and the 
stringent provisions of S. 25 (2) cannot be 
applied to such a case. (39 A. 534; 50 M. 
L J. 566. foil.; 49 A. 145, not foil.) 53 
M. 921 = 1930 M. 836=60 M.L.J. 410. Xee 
also 57 C. 837=34 C.W.N. 323=1930 C. 
471. Per Macpherson, /.—Even though 
a notice issued under S. 9 may have been 
defective in several particulars regarding the 
date, the name or description of the area 
proposed to be acquired, that is not a suffi¬ 
cient reason for not making the claim, if, in 
pursuance of the notice, the party has ap¬ 
peared at the time and place specified and 
raised objections regarding measurement but 
failed to specify the amount claimed as com¬ 
pensation. 12 Pat.L.T. 659. Where the 
owner of a certain land failed to submit his 
claim for compensation in pursuance of the 
notice under S. 9 and the L.A. Officer 
awarded certain compensation but the owner 
preferred a’claim for enhancement in the 
Civil Court. Held, that the Court was 
precluded by S. 25 (2) of the Act from 
enhancing the amount awarded bv the 

officer. 53 M. 533=1930 M. 618=:;59 M. 

J#' 33 • 
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■^[(2) Every such award shall be deemed to be a decree and the state¬ 
ment of the grounds of every such award a judgment within the meaning of 
section 2, clause (2), and section 2, clause (9), respectively, of the Code of 
Civil Procedure, 1908.] 

27. (1) Every such award shall also state the amount of costs incurred in 

Costs. proceeding'; under this part, and by what persons 

and in what proportions they are to be paid. 

(2) When the award of the Collector is not upheld, the costs shall 
ordinarily be paid by the Collector, unless the Court shall be of opinion that the 
claim of the applicant was so extravagant or that he was so negligent in putting 
his case before the Collector that some deduction from his costs should be made 
or that he should pay a part of the Collect(n'*s costs. 


LEG. REF. 

1 Inserted by S. 2 of Act XIX of 1921. 

NOTES. 

Sec. 26 (2).—The new sub-S. (2) of 

S. 26 of the Act does not have the effect of 
enabling an appeal to be taken to His 
Majesty in Council from a judgment and 
decree of the High Court, Calcutta, on ap¬ 
peal from an award of the Calcutta Im¬ 
provement Tribunal in respect of land com¬ 
pulsorily acquired under the Calcutta Im¬ 
provement Act. (39 I.A. 197, Ref.) 51 

T. A. 259=1931 P.C. 149=61 M.L.J. 864 
(P.C.). Under S. 26 (2), 'judgment* in¬ 
cludes a decision of the High Court in a 
L.A. appeal from an award of the L.A. 
Judge. The decision in such appeal is ap¬ 
pealable under Cl. 15, Letters Patent 
(Calcutta). 40 C.W.N. 1143=1936 C. 688. 
Where there were several connected refe¬ 
rences under the Act and they were all dis¬ 
posed of by single award, and appeals were 
preferred in all the cases; Held, that a 
copy of the award must accompany the 
memorandum in each appeal. 9 L. 76=94 
T.C. 145=1925 L. 438; 104 T.C. 281. 
Although S. 26 requires the Judge to specify 
in his award the several particulars refer¬ 
red to therein, it is sufficient for the L.A. 
Officer under S. 11 to state what he con¬ 
siders to be fair compensation to he allow¬ 
ed for the whole of the land under acquisi¬ 
tion and how it should he apportioned. 
S. 25 refers to the whole claim made by the 
claimant, and the whole amount of compen¬ 
sation awarded to him under S. 11, and 
empowers the Judge to alter the award of 
the L.A. Officer under any one or more of 
the sub-heads by either decreasing or in¬ 
creasing the amount awarded, provided he 
did not award less than the total amount 
awarded by the oflRcer or more than the total 
amount claimed before that officer by the 
claimant. 1933 S. 21. Award under 
Ss. 11 and 26—Difference between. See 
1933 R, 176=11 R. 344, cited under S. 11, 
suf^ra. 

Sec. 27.—The same method of calculating 
costs should be adopted in land acquisition 
cases as in ordinary suits. 37 I.C. 760= 
126 P.R. 1916. A claimant for compen¬ 
sation in a land acquisition matter is in the 
position of a plaintiff who has instituted a 
suit to recover a sum of money and when 


it is found that he is not entitled to success 
under the provisions of the law relating to 
the subject, there is no ground upon which 
the tribunal hearing the claim could deprive 
the opposite party, the Secretary of State, 
of the costs to which he would be entitled 
under the ordinary provisions of the law. 
There is no justification for refusing such 
costs on sentimental grounds. 1942 O.W. 
N. 131=1942 A.L.J, 141. For a case 
where Collector was ordered to pay claim¬ 
ant’s costs though claim was extravagant, 
sec 1928 L. 263. The word "persons” in 
S. 27 (1) of the Land Acquisition Act can¬ 
not be construed as referring only to per¬ 
sons who are parties to the proceedings. 
The language of S. 27 (1) is perfectly 
clear and very wide, and must on the face of 
it give power to the Court to order costs to 
he paid by a person whether he be an actual 
party or not. A person who is present 
before the Court as trustee of a devas- 
thanain, though he has no personal interest 
in putting forward the claim, may be made 
liable for costs. S. 27 (1) in no way con¬ 
flicts with or limits or restricts the provi¬ 
sions of S. 35, C.P. Code. Reading S. 27 
(1) of the Land Acquisition Act with S. 35, 
C.P. Code, it must be held that the Cotirt 
has jurisdiction in a suitable case to direct 
the cost to be paid by the trustee of a 
dcvasthanani personally although he merely 
represents the devasthanam in the proceed¬ 
ings, when he makes a most extravagant 
claim and acts recklessly and when it would 
he unjust to call upon the real party (devas¬ 
thanam) to meet the burden of costs. 52 
L.W, 660=1941 Mad. 198= (1940) 2 M. 

L. J. 753. Where the Collector awarded 
compensation at Rs. 26 a cent and the clai¬ 
mant appealed claiming at Rs. 31 and the 
Court awarded compensation at Rs, 28 but 
disallowed his costs. Held, that under the 
circumstances the Collector should have 
been directed to pay the claimant’s costs, 
because the claim was not extravagant and 
there was no negligence in putting it for¬ 
ward. 1932 M.W.'N. 853. Sec also 1937 

M. W.N. 1006. The general mle is that 
costs should follow the event. The appel¬ 
late Court should interfere with the exer¬ 
cise of discretion by the lower Court as to 
costs when there has been any misapprehen¬ 
sion of facts, or violation of any established 
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28. 


If the sum which, in the opinion of the Court, the Collector ought to 
r. 11 + 1 , j awarded as compensation is in excess of the 

to pay interes't on excess which Ihe Collector did award as compensation, 

compensation. award of the Court may direct that the Collector 

shall pay interest on such excess at the rate of six 
per centum per annum from the date‘on'which he took possession of the land to 
the date of payment of such excess into Court. 

PART IV. 

Apportionment op Compensation. 

Where there are several persons interested, if such persons agree in 
^ the apportionment of the compensation, the parti- 

ment^o^ br^^ified culars of such apportionment shall be specified in the 

specmea. between such persons the award shall 

be conclusive evidence of the correctness of the apportionment. 


29. 


NOTES. 

principle or where there has been no exer¬ 
cise of discretion at all. Where, in certain 
land acquisition proceedings, the Court re¬ 
fused to award costs to the Government, 
because the uncertainty of the market creat¬ 
ed bv the boom and its aftermath were 
greatly responsible for the exaggerated 
demands put forward by the owners before 
the Judge. Held, that the reasons were in¬ 
adequate to deprive the successful Govern¬ 
ment of their costs in the lower Court. 53 
B. 178=30 Bom.L.R. 1622=1929 B. 63. 
Once a proper reference comes before the 
Court, the order passed is an award, 
whether the Judge gives an additional 
amount or not, or whether the Acquisition 
Officer’s decision is not upheld for some 
other reason, and there should be a direc¬ 
tion regarding the costs. Where the award 
of the Collector was not upheld by the 
Court because the Government had backed 
out of the a^onisition after the reference 
was made. Held, that the claimant was 
entitled to his coMs. 1931 M. 26 (1)=59 
M.L.J. 682. S. 27 (2) is limited to the 
proceedings in the Court of first instance. 
Costs of the proceedings in the higher 
courts are at their discretion. 33 Bom.L. 
R. 1210=1931 B. 520. 

Sec. 28.—^Under S. 28, it is within the 
discretion of a Court to decree interest 
where a larger amount of compensation has 
been given than was awarded by the Col¬ 
lector. 1931 A.L.J. 660=1931 A. 394. 

The claimant is entitled to interest on the 
excess amount awarded by the District 
Court from the date of possession by the 
Collector up to the date of actual payment 
of such excess in Court and not up to the 
date of the award only. 1933 S. 21=146 
I.C. 1040=27 S.L.R. 84. Interest can be 
awarded only from the date when Collector 
takes possession and not from the date of 

award. 1926 M. 732=50 M.L.J. 566. 

Wien the amount is enhanced by the Dis¬ 
trict Judge, claimant is entitled to interest 
on the difference. 1928 L. 263=112 I.C. 
797 . 5*^^ also 1940 A.L.J. 860=1941 All. 
135 (Interest awarded under the section not 


chargeable to income-tax). 

Sec. 29.—Principles of apportionment of 
compensation among zamindar, jotedar and 

raiyat. 4t) C. 64=17 C. W. N. 1001^18 
I.C. 551. Where the jagirdar or intermedi¬ 
ate tenure-holder claims compensation to 
the extent of the amount which the zamindar 
had agreed to grant abatement in the rent, 
it is necessary for him to show that he has 
a permanent interest, that the landlord had 
parted with his prima facie right to enhance 
the rent and that the rent was mokarari. 
Prima facie the zamindar has the whole of 
the interest; it is for the tenure-holders to 
show what part of the interest the zamindar 
has divested himself in their favour. 140 

I.C. 385=36 C.W.N. 866. In apportion¬ 
ing the compensation between landlord and 
tenant, the Court should proceed on the 
principle of ascertaining what is the value 
of the interest of the landlord on the one 
hand and that of the tenant on the other 
and apportion the compensation according to 

those values. 32 P.L.R. 864=1932 L. 123 
(2). Apportionment of compensation— 
Ohiection not taken—Effect on award. 11 
I.C. 304. On this section, see aho 11 
Bom.L.R. 674; 17 Bom.L.R. 192; 18 C. 
W.N. 531; 34 B. 618; 16 C.L.T. 301; 1 
L.W. 767. * 

Secs. 29 and 30.—It is only common 
sense that as between lessor and lessee the 
acQuisition should not place either party in 
a better or a worse position than he was 
before the acquisition. The acquisition 
transforms the property into a certain sum 
of money, but the rights of the parties rela¬ 
tively to this sum ought to be the same as 
they were with reference to the property. 
Where a property is subject to a lease, 
theoretically speaking, the total compensation 
for the property should be the sum total of 
the compensation payable in respect of the 
interests of lessor and lessee. If the total 
compensation is not however arrived at by 
separately calculating the interest of lessor 
and lessee, the amount should be divided 
between them in such proportions as would 
represent the value of their respective inte¬ 
rests. It must follow on this basis that 
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30. When the amount of compensation has been settled under section 11, 

if any dispute arises as to the apportionment of the 
apportion* ^ame or any part thereof, or as to the persons to whoin 

* tbe same or any part thereof is payable, the Collector 

may refer such dispute to the decision of the Court. 

PART V. 

Payment. 

31. (1) On makinp: an aAvard under section 11, the Collector shall tender 


NOTES. 

whatever is obtained bv one partv, the other 
takes the balance, and this ensures to each 
payment of the proportionate value of his 
interest. In an apportionment between 
lessor and lessee, it ought not surelv to make 
a difference whether the lessor's or the 
lessee’s interest is first valued and naid for. 
67 C.E.J. 532=42 C.W.N. 1191=1938 Cal. 
740. Land and buildings thereon owned 
separately— Princxt>'ies of at>f>ortion}}jeni dis¬ 
cussed. See 54 T.A. 218=54 CT 669= 53 

M. L.J. 158 fP.C.). 

Sec. 30: Scope of. —The section deals 
with apportionment only and not with a 
claim to abatement of rent by a tenant part 
of whose tenure has been aenuired. 50 
T.C. 798. Difference between Ss. 30 and 
18, See 43 P.L.R. 153=1941 Lah. 268. 
Apportionment of valuation among different 
interests in the land acquired. 35 A. 9=10 
A.L.J. 403. Apnortionment of compen¬ 
sation in case of oceunancy holding. 13 
T.C. 420. 5ce also 1926 P. 16: 37 C.W. 

N. 702=146 T.C. 579=1033 C. 767; 29 N. 
L.R. 31i=1933 N. 114. There is no general 
rule of general application annlicablc to ap¬ 
portionment between a landlord and a tenant 
with a permanent right of occunanev. What 
is sometimes called a rough and ready me¬ 
thod has to be adopted, taking into conside¬ 
ration all the circumstances of the case. ^0 

C.W.N. 1143=1936 C. 688. Landlord’s 
share — Apportionment — Malabar T.aw— 
**Vilokku vfoitev.*' 28 T.C. 8=1 L.W. 767. 

An apportionment hv the Colleetor between 
the Zamindar and his tenant which was re¬ 
ferred to the Court on the annlication of the 
Zamindar cannot be disputed bv the tenant. 
25 T.C. 803=8 S.T..R. 18. Where the in¬ 
terests of the landlord and the tenant were 
separately assessed and landlord failed be¬ 
fore the Collector to prove that the temnt 
was a tenant at will, the landlord could not 
claim anything out of the sum which has 
been assessed as the value of occupancy 
holding, unless he ioined the Collector as a 
party and objected to the valuation made on 
the proprietary interest. 42 I.C. 787. The 
Collector can make a reference to the Civil 
Court after paving out condensation to one 

of the claimants. 33 I.C. 2,53=20 C.W.N. 
816. Objection to award by one of the 
claimants—Other claimant if entitled to anv 
portion of the excess amount allowed. 53 
T.C. 238=23 C.W.N. 720: 40 C.W.N. 11^ 
=1936 C. 688 (Case of landlord and tenant). 
Wiierc the terms of a lease debar a pattidar 


from claiming anv abatement of rent on 
account of comptilsorv acquisition of land in 
bis tenure, be is entitled to the whole com¬ 
pensation. 17 T.C, 168=16 C.T^.J. 209 (30. 
C. 801. Ref.). As to jurisdiction to enter¬ 
tain a suit, see 13 T.C. 651=1912 M.W.N. 
163. The iurisdiction of the Court dealing 
with a reference under S, 30 of the land 
Acquisition Act is confined to a consMera- 
tion of the dispute that is expressly referred 
to it bv the Collector. An addition of par¬ 
ties mav indeed be made when the persons 
who desire to be added as parties do not 
raise anv new dispute but want to place 
other materials before the Court in connec¬ 
tion with the dispute that is referred to it bv 
the Collector. But it cannot be permitted 
in a case where the question sought to be 
raised is entirely a new one and is not 
covered bv the reference made bv the Col¬ 
lector. T.L.R. (1941) 2 Cal. 394=45 C. 
W.N. 912. A meharamdar^s interest in a 
land cannot he valued merely at 20 vears' 
purchase of the rent. 50 M. 706=1927 M. 
489=52 M.L.J. 295. F.9rc. also notes 
under S. 23.1 Wliere a reference is made 
hv a Collector under S. 18, no other Civil 
Court can determine the same rights between 
the same parties. 52 P.R. 1913=17 I.C. 
684. See also 43 P.T-.R, 153. 

Res jumcATA. —Decision as to title to 
property acquired is res iudirata in subse¬ 
quent civil suit. (1941) 1 M.L.J. 408. 

Appeal. —The decision of a Court under 
reference made under S. 30 is a portion of 
an award and consequently an anneal lies 
under S. 54. .53 T.C. 539=97 P.R, 1919: 
1933 B. 187=57 B. 314=144 I.C. 710=35 
Bom.T..R. 276: 49 L.W. 238=1939 Mad. 
716. (See also notes under S. 54.) The 
decision of a Subordinate Judge’s Court on 
a reference made bv the L. A. Officer under 
S. 30 is not an award within the meaning 
of that Act and consequently an appeal from 
that decision, where the subject-matter of 
the Us is less than Rs. 5,000, does not lie to. 
the High Court hut lies to the District Conrt. 
52 M. 142=1929 M. 351=.56 M.L.T. 357. 
.S-rr also 1920 M. 223=56 M.L.J. 387. 

Sec. 31: Duty of Government. —It is the 
duty of Government under S. 31 to deposit 
in Court tlie whole of the compensation 
money which it may be required to deposit 
by the Act, free from any deduction. 37 
B. 76=14 Bom.L.R. 507. Compensation 
paid to wrong person—Remedy of person 
entitled. 49 M.« 519=93 I.C. 651=50 M. 
LJ. 412. Where the Collector has paid the 
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. payment of the compensation awarded by him to the 
nr persons interested entitled thereto according to the 

^ award, and shall pay it to them unless prevented by 

some one or more of the contingencies mentioned in the next sub-section. 

(2) If they shall not consent to receive it, or if there be no person com¬ 
petent to alienate the land, or if there be any dispute as to the title to receive 
the compensation or as to the apportionment of it, the Collector shall deposit 
the amount of the compensation in the Court to which a reference under section 
18 would be submitted: 

Provided that any person admitted to be interested may receive such 
payment under protest as to the sufficiency of the amount: 


NOTES. 

amount of compensation, the Court cannot 
direct him to pay again to some one else, 
unless he has shown such negligence that he 
could be rightly held liable to do so. 1933 
R. 176=11 R. 344. Karta of a joint Hindu 
family is allowed to withdraw the compen¬ 
sation money. 118 I.C. 851i=1929 C. 379. 
Where the L. A. Officer, after a person is 
adjudicated an insolvent, erroneously pays to 
his mortgagee a certain amount as compen¬ 
sation instead of paying the same to Official 
Receiver who has no notice under S. 31 of 
the proceedings, the Official Receiver has a 
right to sue for the recover}' of the amount 

paid. 121 I.C. 876=1930 S. 75. Default 
in payment of arrears of revenue—Acquisi¬ 
tion by Government—Award setting off ar¬ 
rears of revenue—Subsequent sale—Relative 
rights of purchaser and prior proprietor to 
compensation. 37 C.W.N. 14. ^Affiere the 
Collector awards a compensation in L. A. 
proceedings, the persons awarded can bring 
an action in a civil suit for the portion of 
the compensation money, if the question 
has not been decided by the Collector. 83 
P.R. 1919=49 I.C. 657. When the Qvil 
Court comes to the conclusion that the Col¬ 
lector has paid compensation to the wrong 
party, the decree in favour of the right party 
should not be against Government, ibut 
should be against the party who had tjeen 
paid by the Collector. 33 I.C. 253=20,‘C, 
W.N. 816. The Secretary of State is jnot 
necessary party to such suit. 165 I.C. 924 
t=1936 Pesh. 198. The proviso to sub-S. 

(2) clearly provides for such an emergency 
and makes the person who may have receiv¬ 
ed the whole or any part of any compensa¬ 
tion under the Act to pay the same to the 
person lawfully entitled thereto. {Ibid.) 
See also 1 Pat.L.T. 143=56 I.C. 125. 
Where a ^mlik makbtiza plot (in a mahal 
which had been leased in perpetuity) was 
acquired by the Government and the L. A. 
Officer allowed the perpetual lessee compen¬ 
sation for loss of the revenue and also a 
certain sum to the malguzar, held, that 
neither the L. A. Officer nor the Court to 
whom the matter of compensation was re¬ 
ferred had any authority to decide what 
lease money should be paid in future and 
that the proprietor and the lessee should 
come to an agreement on the point or have 


the matter decided by a competent Court. 
29 N.L.R. 31=1933 N. 114. Where rival 
claimants come before the Court on a refer¬ 
ence under S. 31, the Court has a duty to 
decide which of the claimants is entitled to 
the money deposited in Court. There is no 
provision in the Act which authorizes the 
Court to refer the parties to a separate suit. 
48 L.W. 450=1938 Mad. 955. 

Applicability.— S. 31, Cl. (2) applies to 
the case of a shebait. 40 C, 895=22 I.C. 
272=19 C.W.N. 652. The owner of an 
unenfranchised service inam is incompetent 
to alienate within the meaning of Ss. 31 (2) 
and 32 (1). 25 I.C. 600. So also holder 
of an impartible estate. 58 M. 442=1935 
M. 215=68 M.L.J. 575. 

Appeal. —Though the order determining 
the apportionment of the compensation is 
not an award within the meaning of S. 54, 
it is in the nature of a decree and an appeal 

against it. 35 Bom.L.R. 276=1933 B. 
187. See also 53 I.C. 589. An order of 
the District Judge allowing a Hindu widow 
to withdraw money deposited by Collector 
under S. 3 is not appealable under S. 54 
31 I.C. 677=19 C.W.N. 1290. 

Sec. 31 (2) .—In law all the co-sharers 
are entitled to enjoy and possess the common 
property jointly, and if one of them asserts 
an exclusive title to any portion of such 
property and ousts his co-sharers from en¬ 
joyment or possession of the same, the latter 
can certainly institute a suit for recovery of 
joint possession in respect of that particular 
item without being obliged to sue for parti¬ 
tion of the entire joint estate. When a joint 
property is acquired under the Land Acqui¬ 
sition Act, the enjoyment, which the co¬ 
owners are entitled to under the Act, is to 
get proportionate shares of the compensa- 
hon money that is given by the award. 
Consequently, if one co-sharer receives any¬ 
thing in excess of his share or the whole 
amount of the compensation money he is 
bound to refund it to the true owners, and 
this IS a right which is recognized by the 
proviso to S. 31 (2). A suit by a co-sharer 
for his share of the compensation money 
falls under S. 31 (2) and cannot be regarded 

Cal^ 63^^'^'°" suit. 46 C.W.N. 21^1941 


Sec. 31 


. , . i-roviso.—The Act creates 

a special jurisdiction and provides a special 
remedy for persons aggrieved with anything 
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Provided also that no person who has received the amount otherwise 
than under protest shall be entitled to make any application under section 18: 

Provided also that nothing herein contained shall affect the liability of 
any person, who may reerive the whole or any part of any compensation 
awarded under this Act, to pay the same to the person lawfully entitled thereto. 

(3) Notwithstanding anything in this section the Collector may, with the 
sanction of the Provincial Government, instead of awarding a money com¬ 
pensation in respect of any land, make any arrangement with a person having a 
limited interest in such land, either by the grant of other lands in exchange, 
the remission of land-revenue on other lands held under the same tiUe, or in 
such other way as may be equitable having regard to the interests of the parties 
concerned. 

(4) Nothing in the last foregoing sub-section shall be construed to 
interfere with or limit the power of the Collector to enter into any arrangement 
with any person interested in the land and competent to contract in respect 
thereof. 


LEG. REF. 

NOTES, 

done in the exercise of that jurisdiction. 
That jurisdiction is exclusive. A party who 
is served with notice under S. 9 of the Act 
is bound, if he is dissatisfied with the award, 
to apply for a reference under S. 18. If 
he disables himself from availing of it by 
accepting the compensation without any pro¬ 
test or, if for any other reason he does not 
apply under S. 18, he cannot be allowed to 
re-open the question of the right to the 
amount of compensation by means of a regu¬ 
lar suit, against the persons alleged to have 
wrongfully received the same. 9 O.W.N. 
1176. See aho (1941) 1 M.L.J. 527; 1933 
N. 322; 147 I.C. 877. When the Collector 
wrongly refuses to make a reference, the 
general liability will arise of the person 
taking the land for damages in the Civil 
Court, 37 P.L.R.J, & K. 8. 

Sec. 31 (2), Proviso 3.—Applicability— 
Daughters of owner claiming share in com¬ 
pensation—Collector making reference to 
Court—Daughters and their assignees ap¬ 
pearing—Assignment by consent recognized 
by Court—Claim of assignees for share in 
compensation adjudicated upon and rejected 
—Order not appealed against—Assignees 
have no right to bring separate suit. I.L. 

R. (1939) Kar. 152=180 I.C. 681=1939 
Sind 66. 

Sec. 31 (2), last proviso.—S. 31 (2), 

last proviso, apparently contemplates a civil 
suit. It does not create a right to get a 
remind of the money but simply recognizes 
the right which exists independently of the 
section. 46 C.W.N. 212=1941 Cal. 635. 

Sec. 31 (4),—See 73 C.L.J. 595=43 C. 
W.N. 1185, cited under S. 11, supra. 

Secs. 31 and 32.—As to persons who are 
competent to contract, see S. 11 of the 
Indian Contract Act (IX of 1872). A 
widow holding a life estate under the Cus¬ 
tomary Law is a ^'person not competent to 
alienate” within the meaning of Ss. 31 and 


32 of the Act. 116 I.C. 335=1929 L. 736. 
See also 60 C.L. T. 88. Where land belong¬ 
ing to an impartible estate is acquired under 
the Act, the compensation money should not 
be paid over to the holder for the time be¬ 
ing, but should be converted into other land 
to form part of the impartible estate which 
will not thus suffer from the acquisition and 
hence the acquisition officer is right in depo¬ 
siting the money under S. 31. 58 M. 442 
=68 M.L..T. 575=1935 M, 215. The 

words “if there be no person competent to 
alienate the land” in S. 31 (2) must neces¬ 
sarily apply to a case where there is no 
present title in the person who has come 
forward as a claimant to the compensation 
fixed by the Collector. Ss. 31 and 32 pro¬ 
vide for the case of persons who by reason 
of a personal disability have no absolute 
power to alienate and are intended to pro¬ 
tect the interest of reversioners, when land 
is taken away from the possession of such 
persons who hold it only on a life-estate or 
similar limited estates, such as minors, luna¬ 
tics. Hindu widows, administrators, etc., 
where the legal estate is in one person and 
the beneficial estate in another. In the case 
of inam granted as a personal inam to the 
family of the grantee, the grantee having a 
heritable estate in full proprietorship, the 
grant being of the soil and conveying a full 
interest in the land without any condition 
in restraint of alienation, the inamdar and 
his assigns are owners of the villages and 
have an interest in the land and are entitled 
to the benefit of that interest. Such a per¬ 
son cannot be said to have no power to alie¬ 
nate the land within the meaning of S. 31, 
(2) of the Act. Such an inamdar does not 
fall under Ss. 31 and 32. The amount of 
compensation awarded for acquisition of 
such inam lands cannot therefore be directed 
to be deposited in Government securities 
and interest alone directed to the inamdar. 
He is entitled to receive the full amount of 
compensation in cash. 40 Bom. L. R. 432 
=1938 Bom. 325. 
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32. (1) If any money shall be deposited in 

Investment of money de- Court under sub-section (2) of the last preceding 
posited in respect of lands section and it appears that the land in respect whereof 

had no power to alienate the same, the Court shall— 

(a) order the money to be invested in the purchase of other lands to be 
held under the like title and conditions of ownership as the land in respect of 
which such money shall have been deposited was held, or 

(&) if such purchase cannot be effected forthwith, then in such Govern¬ 
ment or other approved securities as tlie Court shall think fit; 

and shall direct the payment of the interest or other proceeds arising from 
such investment to the person or persons who would for the time beino- have 
been entitled to the possession of the said land, and such moneys shall remain 
so deposited and invested until the same be applied— 

(i) in the purchase of such other lands as aforesaid; or 

(ii) in payment to any person or persons becoming absolutely entitled 
thereto. 


NOTES. 

Sec. 32: Applicability of Section.—S. 
32 applies to cases where the possessor of 
the land has a limited interest in it and does 
not govern the case of land incapable of 
alienation in whosoever hands it may be. 40 

B. 254=33 I.C. 464=17 Bom.L.R. 1140. 

S. 32 does not vest the acquisition Court 
with such power as to retain the money in 
its possession in spite of the directions of a 
competent Civil Court. 107 I.C. 738. The 
case of a Hindu widow does not come with¬ 
in the purview of S. 32. 11 I.C. 304. 

Court can deal with application by shebait 
for grant of money for repairs. 39 C. 33 
t=10I.C. 491. 

Sec. 32 (1) (a): Enquiry as to Valua¬ 
tion—Procedure. —The President of the 
Calcutta Improvement Tribunal, acting 
under S. 32, is a Judge and is bound to 
exercise his functions in a judicial manner. 
Where he referred the question of valua¬ 
tion to an outside expert and, on receipt of 
his report, adopted it without giving the 
parties concerned an opportunity to examine 
or cross-examine him, held, that the proce¬ 
dure was illegal. 59 C. 1272=36 C.W.N, 
848=1932 C. 844. The parties interested in 
the properties forming the subject-matter 
of investigation are not parties to the pro¬ 
ceedings under the Act for appraising the 
offers. 59 C. 1272=36 C.W.N. 848=1932 

C. 844. 

Sec. 32 (1) (b) (ii): Applicability.— 
S. 32 (1) (6) («) contemplates a case 
where the disability has ceased or the estate 
vests absolutely in a full owner after the 
termination of the limited estate. It pre¬ 
supposes a valid deposit under S. 32 (1) and 
cannot have any reference to a case wliere 
the property is found not to belong eitiier 
wholly or in part to the person in whose 
favour the award is made and in 
whose name the money lies deposited; but 
is found to belong to some other person who 
is not a party to the award at all. 46 C. 
W.N. 213=1941 Cal, 635. S. 32 of the 


Land Acquisition Act invests the Court 
with certain powers in regard to the moneys 
deposited under S. 31 (2). The section 
lays on the Court the duty to order the 
moneys deposited in the purchase of other 
lands, and, even in the case of moneys that 
have been invested in Government or other 
approved securities, the Court is also given 
power to have them re-invested in the pur¬ 
chase of other lands. It is a judicial func¬ 
tion which has to be performed by it in ac¬ 
cordance with the procedure usually attri¬ 
buted to it, after hearing the parties and 
taking the necessary evidence. The Court 
has to be satisfied as to the propriety of the 
purpose the value and title of the land be¬ 
fore it can make an order for investment. 
It is no doubt true that the purchase has to 
be made through the Collector. The Court 
can refer the matter to the Collector and 
direct him to revive all the evidence and 
any information which the parties may place 

*9 consider the same along 
with the information which he would inde¬ 
pendently obtain and to submit a report 
On receipt of the report of the Collector the 
Court should hear the parties and pass 
appropriate orders. But the Collector's 
report is not final and conclusive. It is open 
to the Court to have the opinion of an ex¬ 
pert taken as regards the valuation of the 
land, etc., if it thinks necessary; it is open 
to the Court to disregard tlie report of the 
Collector and arrive at an independent 
valuation after consideration of the report 

purchase accordingly. But 
the Collectors opinion regarding the pur- 
diase IS not the final word on the matter. 
Ihe order ultimately to be passed is a 
judicial order made by the Court 10^7 

Mad. 948=(1937) 2 M.L.J. 4^ 
Illustrattve CASES.--The land acquired 
by the Calcutta Improvement Trust tribunal 
belonged to a ordinarily managed 

^ relating to that 

^ *^^<1 t>een appoint¬ 

ed by the Court to take possession of the 
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(2) In all cases of moneys deposited to 'which this section applies the 
Court shall order the costs of the following matters, including therein all 
reasonable charges and expenses incident thereto, to be paid by the Collector, 
namely:— 

(a) the costs of such investments as aforesaid; 

(h) the costs of the orders for the payment of the interest or other 
proceeds, of the securiMes upon which such moneys are for the time being 
invested, and for the payment out of Court of the principal of such moneys, and 
of all proceedings relating thereto, except such as may be occasioned by 
litigation between adverse claimants. 


NOTES. 

properties. The Tribunal proposed to in¬ 
vest the compensation money in the pur¬ 
chase of other lands on the ground that 
there was no one competent to alienate the 
land. Held, that as the receiver reorescnted 
not only the She,baits but also the Thakur he 
was competent to alienate the land and so 
S. 32 was not apnlicable. Secondly, even 
otherwise under S. 32 (6). the receiver 
appointed by the Court was a person who 
had become absolutely entitled to tbe 
amount and to whom the Tribunal was 
consequently bound to pay and tlie Tribunal 
had no discretion to invest it on the nur- 
chase of other lands. 36 C.W.N. 370= 
1932 C. 660. Under S. 32 (1) of the Act, 
the Calcutta Improvement Tribunal has 
jurisdiction, even after once adopting the 
alternative in S. 31 (1) (/>), and has power, 
impliedly conferred on it, to order the 
money to be re-iuvcsted in the purchase of 

land. 59 C. 1272=36 C.W.N. 848=1932 
C. g44. The effect of MiirshMahnd Act 
(XV of 1891 amended bv Act XXV of 19231 
is that, in spite of certain powers conferred 
on the Secretary of State, no right of owner¬ 
ship or disposition is conferred on the 
Secretary of State and the Nawab Bahadur 
continues as a limited owner but with the 
income intercepted in certain contingencies. 
Where such lands are proposed to be acquir¬ 
ed, the tribunal has jurisdiction to act under 

S. 32 (n of the Act. 59 C. 1272=36 C. 
W.N. 848=1932 C. 844. 

Meaning of Terms,— The words “power 
to alienate” in S. 32 refer only to ali^'nation 
to the Collector but not to alienations in 
general. 11 I.C. 304. Expenditure of 
monev to save land comprised in the estate 
inherited by the widow from her husband, 
from an impending sale is not an investment 
“in the purchase of lands” witlvn the mean¬ 
ing of the section. 41 I.C. 810=26 C.L. 

T. 123. Court-fee. See 39 C. 606=17 C. 
W.N. 933=14 I.C. 724. 

Acquisition of Hindu wipow^s Interest. 
—The President of the Calcutta Improve¬ 
ment has jurisdiction to re-invest money 
invested in G. P. Notes, being the compen¬ 
sation money in respect of the acquisition of 
the interest of a Hindu widow, in the pur¬ 
chase of other lands, and, in this matter, he 
acts as a Judge and must exercise his func¬ 
tion in a judicial manner and in the interest 


of the person for whom the money is held in 
trust. The primary consideration for the 
Court is the interest of the person for whose 
benefit the legislature has given the power. 

60 C-L.T. 88. also 1929 L. 736. 

Procedure. —The Act does not lay down 
any procedure which is to be followed in 
tlie matter of re-investment in lands of 
money already deposited in G. P. Notes. 
But the Court should hear the person who 
is interested in the money, before it decides 
whether it is desirable or advantageous that 
the money which has remained invested in 
G. P. Notes, without any objection from 
any body, should be re-invested in the pur¬ 
chase of other lands in view of the grounds 
alleged by such person. 60 C.L.J. 88. The 
President of the Calcutta Improvement 
Tribunal has no jurisdiction under S. 32 
of the Act to issue a notice to party to show 
cause why the compensation money invested 
in Government securities should not be re¬ 
invested in lands. Such a notice is also 
wrong in law. 60 C.L.J. 227. When there 
is an investment of the compensation money 
in Government securities, already made as 
far back as 20 years, S. 32 does not make 
a re-investment in land obligatory, 60 C. 
L.J. 227. 

Sec. 32 (2): Construction—"Reason- 

ATILE CHARGES AND EXPENSES*’—ATTORNEY.— 

As it was considered necessary to engage 
the services of an attorney for the purchase 
of lands advertised for sale by the Regis¬ 
trar of the High Court on the original side, 
by way of investment of money deposited in 
respect of acquired lands belonging to a 
person incompetent to alienate property, an 
attorney was engaged with the approval of 
the Special L.A. Judge. He made the 
necessary investigation as to the suitability, 
market-value and title, and did other things 
incidental to the completion of the purchase. 
The attorney having submitted a bill of 
costs, Iwld, that he was entitled to reason¬ 
able remuneration for the work done by him 
by way of “reasonable charges and ex¬ 
penses” within the meaning of S. 32 (2) 
of the Act, and that the said charges and 
expenses were payable by the Collector, 
although the purchase was effected not im¬ 
mediately after the deposit but only subse¬ 
quently. 39 C.W.N. 251=1935 C. 119. 
AFPtAh.See 6 I.C. 157; 29 M. 117. 

Revision.— (1937) 2 M.LJ. 429. 
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deposited in other cases. 


When any money shall have been deposited in Court under this Act 

T ^ eause other than that mentioned in the last 

n es men o inonc} pi-ectdiiig section, the Court may, on the application 

of any party interested or claiming an interest in such 
money, order tlie same to be invested in such Government or other approved 
securities as it may think proper, and may direct tlie interest or other proceeds 
of any such investment to be accumulated and paid in such manner as it may 
consider -will give the parties interested therein the same benefit therefrom as 
they might have had from the land in respect whereof such money shall have 
been deposited or as near thereto as may be. 


34. When the amount of such compensation is not paid or deposited on or 

Payment of interest possession of the land, the Collector 

Shall pay the amount awarded with interest thereon 
at the rate of six per centum per annum from the time of so taking possession 
until it shall have been so paid or deposited. 


PART VI. 


Temporary Occupation of Land. 


35. (1) Subject to 


the provisions of Fart VII of this Act, whenever it 
appears to the Provincial Government that the 
temporary occupation and use of any waste or arable 
land are needed for any public purpose, or for a Com¬ 
pany, the Provincial Government may direct the 
Collector to procure the occupation and use of the 
same for such term as it shall think fit, not exceeding- 
three years from the commencement of such occupation. 


Temporar}' occupation of 
waste or arable land. 

Procedure when differ¬ 
ence as to compensation 
exists. 


(2) The Collector shall thereupon give notice in writing to the persons 
interested in such land of the purpose for which the same is needed, and shall 
for the occupation and use thereof for such term as aforesaid, and for the 
materials (if any) to be taken therefrom, pay to them such compensation, either 
in a gross sum of money, or by monthly or other periodical payments as shall 
be agreed upon in writing between him and such persons respectively. 

(3) In case the Collector and the persons interested differ as to the suffi¬ 
ciency of the compensation or apportionment thereof, the Collector shall refer 
such difference to the decision of the Court. 


NOTES. 

Sec. 34.—The basis of this section is that 
the risrht to receive interest takes the place 
of the^riffht to retain possession. 59 M. 433 
= 1936 M. 199=71 M.L.J. 69. A claimant 
is entitled to interest from the date on 
which the Collector took possession of the 
properties acquired up to the date on which 
compensation is paid or deposited. 106 1. 
C 909 The award of a District Judge in 
L.’ A. ’proceedings has the same force as a 
decree of Civil Court. Where such award 
does not mention interest, the Court execut¬ 
ing the award has no power to grant the 
same. 9 Mys.L.J. 55. deposited' means 
the actual fact of deposit m the place indi¬ 
cated in S. 31 (2). The fact that a depo¬ 
sit made by the Collector was erroneous 
and was due to an error of judgment on his 
part as to whether the claimant is entitled to 

C.CM.— 403 


receive the money from his hands is im¬ 
material. Even in such a case, no liability 
to pay interest would be incurred. 40 C 

W.N. 989=165 I.C. 716 (2) = 1936 C. 525. 

Under S. 34, the claimant is entitled to in¬ 
terest at 6 p^r cent, per annum from the 
time of possession by Government until the 
sum or compensation is paid or deposited 
and the mere existence of an agreement be¬ 
tween the parties, that the claimant should 
take away the materials on the land to be 
acquired, does not disentitle the claimant to 
the statutory interest, unless it is shown that 
the consideration for that agreement was 
that the claimant should relinquish his sta¬ 
tutory claim of interest. 19 Pat L T 774 
=1938 Pat. 266. ' 

Secs. 35 and 36 (2).—Temporary occu- 

* assessable-compensation. 30 

I.C. 245=37 A. 347. 
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36. (1) On payment of such compensation, or on executing such agree¬ 

ment or on making a reference under section 35, the 
Power to enter and take Collector may enter upon and take possession of the 

possession and coinpensa- ygg or permit the use thereof in accordance 

tion on restoration. . , i . r 5 • j 

with the terms of the said notice. 

(2) On the expiration of the term, the Collector shall make or tender 
to the persons interested compensation for the damage (if any) done to the land 
and not provided for by agreement, and shall restore the land to the persons 
interested therein; 

Provided that, if the land has become permanently unfit to be used for 
the purpose for which it was used immediately before the commencement of 
such term, and if the persons interested shall so require, the Provincial Go¬ 
vernment shall proceed under this Act to acquire the land as if it was needed 
permanently for a public purpose or for a Company. 

37. In case the Collector and persons interested differ as to the condition 

of the land at the expiration of the term, or as to any 
matter connected with the said agreement, the Collec¬ 
tor shall refer such difference to the decision of the 

Court. 


Difference as to condition 
of land. 


PART VII. 


38. (1) M * 

Company may be authori¬ 
zed to enter and survey. 


Acquisition of Land for Companies. 

♦ * * ♦ * 

* * ]. The Provincial Government may 

authorize any officer of any Company desiring to 
acquire land for its purposes to exercise the powers 

conferred by section 4. 

(2) In every such case section 4 shall be construed as if for the words 
“for such purpose” the words “for the purposes of the Company” were substi¬ 
tuted; and section 5 shall be construed as if after the words “the officer” the 
words “of the Company” were inserted. 

=*[38-A. An industrial concern, ordinarily employing not less than one 

hundred workmen owned by an individual or by an 
association of individuals and not being a Company, 
desiring to acquire land for the erection of dwelling- 
houses for workmen employed by the concern or for 
the provision of amenities directly connected therewith shall, so far as concerns 
the acquisition of such land, be deemed to be a Company for the purposes of 
this part, and the references to Company in sections 5-A, 6, 7, 17 and SO shall be 
interpreted as references also to such concern.] 


Industrial concern to be 
deemed company for certain 
purposes. 


LEG. REF. 

’ The words “Subject to such rules as the 
Governor-General of India in Council 
from time to time prescribe in this behalf 
we^e omitted by Act XXXVIIl of 1920. 

^Newly added by Act XVI of lv33. 

NOTES. ^ . 

Sec. 38 -A.— The necessity for the inser¬ 
tion of this new S. 38-A has been explained 
as follows:—The L.A. Act, 1894, makes it 
possible, where the previous consent of the 
Local Government has been obtained, to ac¬ 
quire land compulsorily on behalf of 
panics, provided that the land is needed for 
a work “likely to prove useful to the public. 
The Royal Commission on Labour have re¬ 


commended that the Act be so amended as 
to enable land to be thus' acquired where it 
is needed for the housing of labour, either 
by companies or by other employers. They 
stated that, in a number of instances brought 
to their notice, land eminently suitable for 
the development of housing schemes had 
been held at random by the owners, fantas¬ 
tic values being placed upon it as a result 
of the construction of factories and other 
industrial concerns in the neighbourhood. 
The provision of adequate housing for 
workmen is one of the urgent needs of 
Indian industry, and the Bill seeks to give 
effect to the Commissioner’s recommenda- 
dation. (.S'frtfcwiojf of Objects (t»td 
sons .) 
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39. The provisions of sections 6 to 37 (both inclusive) shall not be put in 

Previous consent of Pro- force in order to acquire land for any Company, un- 

vincia! Government an3 Icss with the previous consent of the Provincial 
execution of agreement Government, nor unless the Company shall have 
necessary. executed the agreement hereinafter mentioned. 

40. (1) Such consent shall not be given unless the Provincial Govern- 

Previous enquiry. satisfied ^[either on the report of the 

. , , , Collector under section 5-A, sub-section (2), orl by 

an enquiry held as hereinafter provided,— 

^[(a) that the purpose of the acquisition is to obtain land for the erec¬ 
tion of dwelling-houses for workmen employed by the Company or for the pro¬ 
vision of amenities directly connected therewith, or 

{b) that such acquisition is needed for the construction of some work, 
and that such work is likely to prove useful to the public.] 

(2) Such enquiry shall be held by such officer and at such time and place 
as the Provincial Government shall appoint. 

(3) Such officer may summon and enforce the attendance of witnesses- 
and compel the production of documents by the same means and, as far as possi¬ 
ble, in the same manner as is provided by the Code of Civil Procedure in the 
case of a Civil Court. 


41. “[ 




Agreement with Provin¬ 
cial Government. 


* * ] If the Provincial Government is satis¬ 

fied ^[after considering the report, if any, of the Collec¬ 
tor under section 5-A, sub-section (2) or on the report 
of the officer making an enquiry under section 40], that ^[the purpose of the 
proposed acquisition is to obtain land for the erection of dwelling-houses for 
workmen employed by the Company or for the provision of amenities directly 
connected therewith, or that,] the proposed acquisition is needed,for the con¬ 
struction of a work, and that such work is likely to prove useful to the nublic it 
shall =[ * * * * * * * * 


* * ] require the company to enter 

into an agreement with the Provincial Government] providing to the satis¬ 
faction of the Provincial Government for the following matters, namely:_ 

(1) the payment to ^[the Provincial Government] of the cost of the 
acquisition; 

(2) the transfer, on such payment, of the land to the Company; 

(3) the terms on which the land shall be held by the Company; 



LEG. REP. 

1 The words “either on the . . . or” were 

inserted by Act XXXVIII of 1923, S. 9. 

2 Substituted-by Act XVI of 1933, The 
old sub-cIs. (a) and (b) stood as follows: 

(<i) that such acquisition is needed for 
the construction of some work, and 

(b) that such work is likely to prove use¬ 
ful to the public. 

^ At the beginning of this section the words 
*‘Such officer shall report to the Local Gov¬ 
ernment the result of the enquiry, and” were 
omitted by Act XXXVIII of 1923, S, 10 
and after the word “satisfied” the words 
“after considering the report . . . under 
S. 40^* were inserted by the same Act. 

■* Inserted by Act XVI of 1933. 

®The words “subject to such rules as the 
Governor-General of India in Council may 
from time to time prescribe in this behalf” 


were repealed by Act XXXVIII of 1920 
6 Substituted by the A. O., 1937 

for the words “Secretary of State for India 
m Council . 

^ Substituted by ibid for “Government” 


IN X . 


Sec. 39.—In order to constitute a bind¬ 
ing agreement the intention of the parties 
must be distinct and common to both. An 
agreement does not admit of difference S« 
C.L.J. 138. The L. A. Court gets juris¬ 
diction only on a reference being made to 
It by the Collector, and its jurisdiction is 
confined to disposing of the matter so re¬ 
ferred. It has no jurisdiction under the Act 
to consider the legality of acquisition or of 
the reference. 99 I.C. 530=1927 M 114 
S^e also 24 L.W. 833=1926 M 207 ’ 
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^[(4) where the acquisition is for the purpose of erecting dwelling 
houses or the provision of amenities connected therewith, the time within which, 
the conditions on which and the manner in which the dwelling-houses or ameni¬ 
ties shall be erected or provided; and 

(5) where the acquisition is for the construction of any other work, the 
time within which, and the conditions on which, the work shall be executed and 
maintained, and the terms on which the public shall be entitled to use the work.] 

42. Every such agreement shall, as soon as may be after its execution, be 

r X published ^[ * * * * ] in the 

u ica ion o agreemcn . Gazette and shall thereupon (so far as regards 

the terms on which the public shall be entitled to use the work) have the same 
effect as if it had formed part of this Act. 

43. The provisions of sections 39 to 42, both inclusive, shall not apply and 

the corresponding sections of the Land Acquisition 
Act, 1870, shall be deemed never to have applied, 
to the acquisition of land for any Railway or other 
Company, for the purposes of which, under any 
agreement •''[with such company, the Secretary of 
State for India in Council, the Secretary of State, or any Government in British 
India is, or was,] bound to provide land. 

44. In the case of the acquisition of land for the purposes of a Railway 

Company, the existence of such an agreement as is 
mentioned in section 43 may be proved by the produc¬ 
tion of a printed copy thereof purporting to be" 
printed by order of Government. 

PART VIII. 


Sections 39 to 42 not to 

apply where Government 
bound by agreement to pro¬ 
vide land for companies. 


How agreement with 
Railway Conpany may be 
proved. 


Miscellaneous. 

45. (1) Service of any notice under this Act shall be made by delivering 

or tendering a copy thereof signed, in the case of a 
Service of notices. notice under section 4, by the officer therein men¬ 

tioned, and, in the case of any other notice, by or by order of the Collector or 
the Judge. 

(2) Whenever it may be practicable, the service of the notice shall be 
made on the person therein named. 

(3) When such person cannot be found, this service may be made on any 
adult male member of his family residing with him; and, if no such adult male 
member can be found, the notice may be served by fixing the copy on the outer 
door of the house in which the person therein named ordinarily dwells or carries 
on business, or by fixing a copy thereof in some conspicuous place in the office 
of the officer aforesaid or of the Collector or in the Court-house, and also in 
some conspicuous part of the land to be acquired: 


LEG. REF. 

1 Substituted by Act XVI of 1933. The 
old els. (4) and (5) stood as follows 

(4) the time within which, and the condi¬ 
tions on which, the work shall be executed 

and maintained; and clnll 

(5) the terms on which the public shall 
be entitled to use the 

2 Omitted by A.O. 1937. 

«Substituted by ibid. 

notes. . . . _ 

43.—Tn view of the pr^ision m S. 
43 of the Land Acquisition Act that Ch. Vli 


of the Act does not apply to the case of 
acquisition of land for a railway, such land 
is presumably acquired by the Government 
under the earlier sections of the Act, and 
becomes the property of the Government 
and not the property of the Railway Com¬ 
pany. I.L.R. (1937) All, 511=1937 A.L, 
L 249=1937 All. 428. 

Sec. 45 (3).—Temporary absence of a 
person to be served with notice, does not 
fall within the words “cannot be found" in 
cl. (3). S. 45. 50 LC. 70=17 A. L. J. 
268. 
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Provided that, if the Collector or Judge shall so direct, a notice may be 
sent by post, in a letter addressed to the person named therein at his last known 
residence, address or place of business and registered under Part III of the 
Tndian Post Office Act, 1866, and service of it may be proved by the production 
of the addressee’s receipt. 


46. Whoever wilfully obstructs any person in doing any of the acts autho¬ 

rised by section 4 or section 8, or wilfully fills up, 
Penalty for obstructing destroys, damages or displaces any trench or mark 
acquisition of land. oti conviction before a 

Magistrate, be liable to imprisonment for an}'- term not exceeding one month, or 
to fine not exceeding fifty rupees, or to both. 

47. If the Collector is opposed or impeded in taking possession under this 

Act of any land, he shall, if a-Magistrate, enforce the 

to enfooe surrender of the land to himself, and, if not a Magis¬ 
trate, he shall apply to a Magistrate or (within the 
towns of Calcutta, Madras and Bombay) to the Commissioner of Police, and 
such Magistrate or Commissioner (as the case may be) shall enforce the surren¬ 
der of the land to the Collector. 


Magistrate 

surrender. 


Completion of acquisition 
not compiilsorv, but com¬ 
pensation to be awarded 
when not completed. 


48. (1) Except in the case provided for in sec¬ 

tion 36. the Government shall be at liberty to with¬ 
draw from the acquisition of any land of which pos¬ 
session has not been taken. 


LEG. EEF. 

^ See now the Indian Post Ofike Act (VI 
of 1898). 

NOTES. 

Sec. 48.—The power of witlidrawal 

given to the Government by S. 48 does not 
render the agreement void for wanf of 
mutuality. 44 B. 7^—58 T.C. 621=21 
Bom.L.R. 1014. S. 48 of the Land Ac¬ 
quisition Act does not apply to the case in 
which there is no voluntary withdrawal by 
the Government but the proceedings come 
to an end by reason of a decree declaring 
the proceedings invalid. In such a case the 
proceedings automatically drop and the ag¬ 
grieved party is left to choose his remedy 
in the ordinary Civil Courts, The Act does 
not provide a cheap remedy for such a 
1 grievance. The jurisdiction exercised by 
i the Civil Court under the Act is a restricted 
1 one and the Court has no right to widen it 
1 and to act in contravention of the Act. 177 
1 I.C. 958=1938 N.L.J. 54=1938 Nag. 169. 

' The power to award compensation under 
S. 48 (2) is conferred on the Collector and 
I not on the Court; and the Court can have 
i no jurisdiction unless the Collector in the 
i first instance made an award and made a 
i reference under Part III of the Act. 1938 
N.L.J. 54=1938 Nag. 169. When pro¬ 
ceedings are taken'on behalf of a Munici¬ 
pal Board, the Board cannot withdraw, but 
the Government can. 5l I.C. 501=16 A. 
LJ. 659. There is nothing in this section 
to indicate or suggest that it is not open to 
the acquiring authority to make acquisition 
of any portion of the land in respect of 
which notice under S. 9 has been issued, 
41 C.W.N. 437, After acquisition and 


taking over possession there can be no with¬ 
drawal—Property must be reconveyed by 
Government to the owner to reinstate him 
in its ownership. 1927 R. 14. See also 
91 T.C. 291. 

Sec. 49: Right .unuer—When avail¬ 
able.— S, 49 requires that the claimant 
should be "owner” of the land to be acquir¬ 
ed as well as of the house, manufactory or 
building of which he maintains it to be a 
part. Unity of ownership is a necessary 
pre-requisite. 45 C.W.N. 370=1941 Cal. 
625. 

Meaning of Terms.— ‘House’ includes 
godowns pertaining to it and used for ser¬ 
vants’ dwelling. 37 I.C. 11=43 C. 665. 
An under-tenant is a person interested in 
the acquisition of land and so an "owner” 
for the purpose of S. 49 and is competent 
to apply for reference to the Civil Court. 
13 I.C. 470=16 C.W.N. 927. The ex¬ 
pression "owner” which occurs in S. 49 of 
the Act is nowhere defined in the Act, and 
though the expression “person interested” as 
explained in S. 3 (&) must obviously in¬ 
clude “owner,” the connotation of the two 
terms are by no means coincident. A “per¬ 
son interested” who cannot be strictly con¬ 
sidered an owner, cannot avail himself of 
the rights conferred by S. 49. The rights 
of a zamindar, a tenure-holder, the holder 
of a building lease, an occupancy raiyat, 
may conceivably fulfil the conception of 
ownership within the meaning of S. 49 in 
certain circumstances.’ But each case must 
depend upon its own special facts. 45 C. 
W.N. 370=1941 Cal, 625. "Award” means 
compensation in some form or other, whe¬ 
ther it be the amount or its disposal. 23 

G.W.N. 378=50 I.C. 732=46 C. 861. The 
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(2) Whenever the Government withdraws from any such acquisition, the 
Collector shall determine the amount of compensation due for the damages 
suffered by the owner in consequence of the notice or of any proceedings there¬ 
under, and shall pay such amount to the person interested, together with all 
costs reasonably incurred by him in the prosecution of the proceedings" under 
this Act relating to the said land. 

(3) The provisions of Part III of this Act shall apply, so far as may be 
to the determination of the compensation payable under this section. 


49. ri) The provisions of this Act shall not be put in force for the pur¬ 
pose of acquiring a part only of any house, manufac- 
, , . ■, * tory or other building, if the owner desire that the 

ouse or bui ing, whole of such house, manufactory or building shall 

be so acquired: 


Provided that the owner may, at any time before the Collector has made 
his award under section 11, by notice in writing, withdraw or modify his ex¬ 
pressed desire that the whole of such house, manufactory or building shall be 
so acquired: 

Provided also that, if any question shall arise as to whether any land pro¬ 
posed to be taken under this Act does or does not form part of a house, manu¬ 
factory or building within the meaning of this section, the Collector shall refer 
the determination of such question to the Court and shall not take possession 
of such land until after the question has been determined. 

In deciding on such a reference the Court shall have regard to the ques¬ 
tion whether the land proposed to be taken is reasonably required for the full 
and unimpaired use of the house, manufactory or building. 

(2) if, in the case of any claim under section 23, sub-section (1) f/iiVd/y, 
by a person interested, on account of the severing of the land to be acquired 
from his other land, the Provincial Government is of opinion that the claim 
is unreasonable or excessive, it may, at any time before the Collector has made 
his award, order the acquisition of the whole of the land of which the land first 
sought to be acquired forms a part, 

(3) In the case last hereinbefore provided for, no fresh declaration or 
other proceedings under sections 6 to 10, both inclusive, shall be necessary; but 


NOTES. 

decision of a preliminary question raised on 
a reference under S, 49 is not an award. 
(Ibid.) “Award or any part of the award 
in S. 54 means the decision or any part 
thereof as embodied in a formal document 
and would not include the judgment on 
which it is based. So it does not include 
decision of the Court on a reference under 

S 49. 17 I.C. 117 (27 M. 353; 30 A. 176; 
10 C.W.N. 250, Cons.). A decision under 
S 49 will not prevent a claimant from 
obtaining compensation for severance under 

S. 23, sub-section (1), cl, (3). 17 l.L. 

117. Acquisition of a portion of land— 

Owner desiring acquisition of whole—Fresh 

declaration—Effect. 28 I.C. 489—17 Bom. 


L.R. 192. 

Sec. 49 (1) and (2): Appucabiuty and 
SCOPE. —It cannot be held that S. 49 ( 4 ) 
only applies to houses or buildings. S. 49 
(1) applies to acquiring a part of a house, 
manufactory or other building, and com¬ 
pels the Local Government to acquire the 


whole of the same if the owner desires it. 

It does not give them the option which un¬ 
der S. 49 (2) they possess in the case^ of 
an open plot of land. T.L.R. (1941) Kar. 
217=196 I.C. 285=1941 Sind 152. 

Appe.al. —No appeal lies to High Court 
from an order of the Judge on a reference 
under S. 49 which does not amount to an 
award. 23 C.W.N. 378=50 I.C. 732=46 
C. 161. The order of Court on a reference 
by the Collector under S. 49, proviso, 
should be regarded as a decree from which 
an appeal lies to the High Court. 1931 M. 
W.N. 1266. 

Revision. —The refusal of a collector to 
make a reference to thi Civil Court under 
the second proviso to S. 49, the 
whether the land proposed to be acquired 
did or did not form part of the petitioners 
house, is a ministerial act, and the Collator 
does not thereby constitute himself a Court 
subordinate to the High Court. His order 
is, therefore, not subject to revision by the 
High Court, 1938 Rang. L. R. 623. 
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the Collector shall without delay furnish a copy of the order of the Provincial 
Government to the person interested, and shall thereafter proceed to make his 
award under section 11. 


cost of a local authority or 
company. 


50. (1) Where the provisions of this Act are put in force for the purpose 

of acquiring land at the cost of any fund controlled or 
Acquisition^^ of^^and^ at managed by a local authority or of any Company, the 

charges of and incidental to such acquisition shall be 
defrayed from or by such fund or Company. 

(2) In any proceeding held before a Collector or Court in such cases the 
local authority or Company concerned may appear and adduce evidence for the 
purpose of determining the amount of compensation: 

Provided that no such local authority or Company shall be entitled to de¬ 
mand a reference under section 18. 


51. No award or agreement made under this Act shall be chargeable with 

stamp-duty, and no person claiming under any such 
Exemption from stamp- a^y^rd or agreement shall be liable to pay anv fee for 


duty and fees. 


a copy of the same. 


52, No suit or other proceeding shall be commenced or prosecuted against 

any person for anything done in pursuance of this 
Act, without giving to such person a month’s pre¬ 
vious notice in writing of the intended proceeding, 
and of the cause thereof, nor after tender of sufficient 


Notice in case of suits for 
anything done in pursuance 
of Act. 


amends. 


Code of Civil Procedure 
to apoly to proceedings be¬ 
fore Court. 


53. Save in so far as they may be inconsistent 
with anything contained in this Act, the provisions 
of the Code of Civil Procedure shall apply to all 
proceedings before the Court under this Act. 


NOTES. 

Sec. 50.—Company or other local autho¬ 
rity is person interested and can ask for 
reference. I.L.R. n^39) 2 Cal. 401=43 
C.W.N. 973=1939 Cal. 669. From S. 50. 
it is clear that the party for whom the land 
is acquired car only assist the Collector on 
the question of the amount of compensation 
to be paid to the claimant. It cannot ap¬ 
parently assist the Collector on the question 
of the area acquired, though this may affect 
the amount of the compensation. Tlie 
Secretary of State through the Collector is 
therefore a necessary party to an appeal to 
the High Court as well as to the proceed¬ 
ings before the District Judge. 1936 L. 
5^. See also 13 C.W.N. 116=4 I.C. 332. 
Persons not made parties to reference need 
not be added by Civil Court. 7 I.C. 10. 
Purchaser of property at revenue sale added 
as a part 3 ^—Revisional powers of High 

Court. See 6 I.C. 546=11 C.L.J. 420. 

Sec. 50 (2) and S. 18.—A company or 
local authority on whose behalf land is be¬ 
ing acquired is a “person interested” within 
the meaning of S. 3 (b) of the Act if it 
has an interest in the lands that are the sub¬ 
ject of acquisition, and it has, therefore, 
a right to demand a reference under S. 18 
of the Act. This right is not taken away 
by the proviso to S. 50 (2) of the Act, 
The proper interpretation of the proviso to 
S 50 (2) is that it relates only to that sub¬ 


section and makes it clear that a company 
or local authority has not been granted a 
power to demand a reference as to compen¬ 
sation, by virtue of the power given therein 
to appear and adduce evidence before the 
Collector or Court on the subject. It does 
not, therefore, take away the rights which 
the company or the local authority might 
enjoy as claimants or persons interested 
under S. 18 of the Act. I.L.R. (1939) 2 
Cal. 401'=43 C.W.N. 973=1939 Cal. 669. 

Secs. 50 and 54.—Right of appeal—Ac¬ 
quisition at the instance of Municipal Com¬ 
mittee—Proceedings on reference—Govern¬ 
ment discharged—Subsequent order of com¬ 
pensation under S. 48 against Municipal 
Committee—Appeal by latter—Is incompe¬ 
tent. 1938 N.L.J. 54^=1938 Nag. 169. 

Sec. 52: Applicability of Section.—S. 
52 does not apply to proceedings commenc¬ 
ed by an owner of property to restrain the 
Calcutta Corporation and Improvement 
Trust from taking further steps in some 
pending land acquisition proceedings. 66 I. 
C. 600=48 C. 916. 

Sec. 53: Scope of Section.—S. 53 has 
the operation of putting proceedings before 
the Court on the same footing as proceed¬ 
ings in a suit. 36 B. 360=15 I.C. 512= 
14 Boni.L.R. 325. 

Applicability.—S. 53 applies to an ear¬ 
lier stage in the proceedings before an 
award and has nothing to do with an appeal 
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’[54. Subject to the provisions of the Code of Civil Procedure, 1908, ap¬ 
plicable to appeals from original decrees, and not- 
Appe^s in proceedings withstanding anything to the contrary in any enact- 
before onrt. ment for the time being in force, an appeal shall only 

lie in any proceedings under this Act to the High Court from the award, or 
from any part of the award, of the Court, and from any decree of the High 


LEG. REF. 


See 54 M. 722. The Court-fee payable on 
such an appeal is the od valorem fee under 


■* Substituted by Act X of 1921, S. 3. 

NOTES. 

from the High Court. 40 C. 21=23 M.L. 
T. 276=16 I.C. m (P.C.). An appeal 
does not exist in the nature of things. A 
right of appeal from any decision of any 
tribunal must be given by stattite. 40 C. 21 
fP.C.). The section confers on the High 
Court only an authority to hear ai»peals 
From awards. Tt does not confer any 
power to act as a Court of appeal from the 
decrees of the Court specially constituted 
under the Local Rules. 54 M. 722=61 M. 

L. T. 312=1931 M.W.N. 2fX)=3.;i L. W. 
528. In cases of acquisition of ininiovahlc 
propertv under S. 10 of the Ancient Monu¬ 
ments Preservation Act. 1914. an appeal lies 
from the award of the Court under Ss. 53 
and 54 of the L. A. Act. 42 R. 100=43 T. 
C. 480=19 Boin.L.R. 037. Whether under 
the Act proceedings by way of execution 
ean be taken to enforce the award, see 31 

M. L.T. 827=38 T.C. 378=5 L.W. 472. 
On this section see 35 B. 146; 8 T.C. 166; 22 
B. 802; 36 B. 360=14 Rom. 1.. R. 325 
(Second appeal). Award under the Act is 
not a decree or order capable of execution 

under C. P. Code. 35 B. 149=8 T.C. 166 
= 12 Bom.L.R. 839. 

.^WARD AND Decree—Distinction—Appfat.. 
—An award is nothing but a statement of 
the area of land, the compensation to be 
allowed and the appointment among the per¬ 
sons interested in the land of who.se claims 
the Collector has information. But when 
the sum has been deposited in Court under 
S. 31, sub-S. (2), the function of the 
award lias ceased and the decision of a 
Court on the subsequent dispute between 
interested people as to the extent of their 
interest is not an award but a decree, from 
which no appeal is competent. 33 L. W. 
528=54 M. 722. See also 56 M.L.J. 378. 
The decision of a Court as to the rights 
of the contending parties on a reference 
under S. 30 of the Act is not an “award” 
within the meaning of S. 54 of the Act and 
consequently an appeal docs not lie to the 
High Court from such a decision under S. 
54; but such a decision is a “decree” within 
the meaning of R. 2 (2) of the C. P. Code 
and an appeal lies from it under R. 96 of 
the same Code, which is made applicable to 
proceedings under, the Act. As the appeal 
is under the C. P. Code and not under the 
L. A. Act, the forum of the appeal from 
such a decision of a Rubordinate Judge will 
not always be the High Court, but will de¬ 
pend upon the amount involved in the appeal. 
[49 I.A, 129: 45 M. 320 (P.C.). Ref. to.) 


Art. T of the Sch. I of the Court-Fees Act. 

S. 8 of the Act does not apply to such an 
appeal. 115 T.C. 345=1929 M. 223=56 M. 
L.T. 387. See also 52 M. 142=56 M.L. 

J. 357, cited under R. 30. 

Review.— Whether a L. A. Court can re¬ 
view an award passed bv it under the Act. 

See 3\ M.L.T. 837=38 T.C. 373. S. 53 

applies to “the Court”. Tt <locs not apply 
to proceedings before tbe Collectors under 
R. 18. 54 A. 282=1932 A. 598. A Dis¬ 
trict Judge is competent to review bis own 
order apportioning tbe compensation money 
paid on compulsory acquisition of land be¬ 
tween tbe parties entitled to it. 1 P.I^.T. 
219=58 T.C. 510=5 P.T,.J. 253. No pro¬ 
vision of tbe Act forbids tlie application of 
tbe C. P. Code. O. 47, to the proceedings 
under the Act. (Ibid.) 

Revision. —Tn dealing with tbe acquisi¬ 
tion of property tbe Calcutta Improvement 
Trust Tribunal is acting as a “Court” under 
tbe T.. A. .Act and under R. 115, C. P. 
Code, as well as under R. 107 of tbe Go¬ 
vernment of India Act. tbe High Court is 
eulitlcd to interfere with tlic order passed 
bv tbe President of tbe Tribunal. 139 I.C. 
180=36 C.W.N, 370=1932 C. 660. (See 

also notes under .S. 18, siif^ra as to revision.) 
Privy Council—Interference by—Con- 

niTTONS. —Tn appeals involving questions of 
valuation, tbe decree complained of will not 
be interfered with by the Privy Council un¬ 
less some erroneous principle has been in¬ 
voked or some importance piece of evidence 
has bf‘on overlooked or has been misapplied. 

1929 P.C. 92=57 M.T..T. 81 (P.C.). See 
also 59 I.A. 155=62 AI.T,.T. 682 (P.C.). 

T^efuni).— Tt is a rule of law that if a 
party wrongly takes from the Court moneys 
deposited by his opponent the Court can 
enforce refund of tbe amount with interest. 

35 B. 255=10 T.C. 818=18 Bom.L.R. 259. 
But see also 63 I.C. 1. The power to re¬ 
call for records from another Court is a 
power which is inlierent in the Judge of 
L. A. Court. 43 C. 239=34 T.C, 26fc 
20 C.W.N. 360. 

Sec. 54.—An order under S. 54 is ap¬ 
pealable. 37 T.C. 11=43 C. 665. See also 
39 C. 393. [In view of tbe amendment of 
the section by Act XTX of 1921, S. 3, the 
decisions that stated that there was no right 
of appeal to Privy Council arc no longer 
good law.l The T^oard will not review the 
decree of an Indian appellate Court in land 
acquisition proceedings merely upon ques¬ 
tions of value, unless^ the judgment cannot 
be supported as it stands, either by reason 
of a wrong application of principle or be- 
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Court passed on such appeal as aforesaid an appeal shall lie to His Majesty in 
Council subject to the provisions contained in section 110 of the Code of Civil 
Procedure, 1908, and in Order XLV thereof.] 


NOTES. 

cause some important point in the evidence 
has been overlooked or misapplied. 59 T 

A. 155=54 A. 286=62 M.L.J. 682 (P.C.). 

A decision in case of a dispute among rival 
claimants as regards title to compensation 
money is appealable to the Privv Council 

43 M.L.J. 78=49 I.A. 129=4a M. 320 
(P.C.). .S'ce also 30 C.W.N. 386=1925 
P.C. 211 (P.C.). There is nothing to ex¬ 
clude an appeal from an order relating to 
the distribution of compensation money un¬ 
der the Civil Procedure Code. I. L R 
(1939) Kar. 152=180 l.C. 681=1939 Sind 

66. Only final award or part thereof is ap¬ 
pealable. 7 L. 337=94 l.C. 2-19=1926 L. 
442. A reference under S. 31 (2) of the 
Land Acquisition Act is made under S. 18 
of the Act. X^/hen sucli reference is made, 
the Court makes an award under S. 26 and 
it has the force of a decree. It is an award 
of Court and appealable under S. 54 of the 
Act. 1941 O.W.N. 1325=1941 O.A. 1005'. 
Order dismissing the case for default is 
neither award nor part of an award and, 
therefore, no appeal lies therefrom. 157 1. 
C. 383=1935 Pesh. 92. Though the order 
determining the apportionment of the com¬ 
pensation is not an award within the mean¬ 
ing of S. 54, it is in the nature of a decree 
and an appeal lies against it. 35 Bom.L.R. 

276=1933 B. lR7=l‘44 l.C. 710. S. 54 

does not give a right of appeal from an 
award of a single Judge on the original side 
of the High Court. 28 LC. 260t=8 L.B. 
P. 163. S. 54 does not affect the right of 
appeal from the judgment of a single Judge 
of the High Court to Division Bench under 
Cl. 10 of the Letters Patent. 3 L. 420= 
1923 L. 275. No second appeal lies to the 
High Court from an award by District 
Court on appeal from an award made by an 
Assistant Judge’s Court under the Act. 36 

B. 360=15 l.C. 512=14 Bom.L.R. 325. 
See also 38 B. 337=23 l.C. 614=16 Bom. 
L.R. 72. The decision of the High Court 
on an appeal under S. 54 is not a judgment 
within Cl. 15 of the Letters Patent and is 
not therefore open to appeal. 41 M. 943= 
35 M.L.T. 110=49 l.C. 27. An award 
under Part III of the Act is neither a decree 
nor an order. 28 l.C. 260=8 L.B.R. 163. 
S. 54 only gives an appeal to the High 
Court from an award or any part of an 
award. Where there was nothing as an 
award by the Civil Court, tlie High Court 
can only interefere by way of revision. 11 

I-G. 690=7 N.L.R. 88. S. 54 indicates 

that an appeal shall be only from the award 
or any part of the award. The addition of 
the word “only” after appeal must be taken 
to signify that the Legislature intended that 
an appeal should not be from an}’ order un¬ 
less such an order can be construed as an 
award. The words “in any proceeding” in 

C C M.—404 


the section do not have the effect of extend¬ 
ing the right of appeal. 54 C. 312=102 T 

C. 479=1927 C. 533; 59 M. 55-1 = 1936 M. 
314—71 M.T..J. 76. No apneal is compe¬ 
tent under S. 54 from an order of the Divi¬ 
sional Court rejecting a reference under S. 
18 on the ground that the application to the 
Collector was time-barred under sub-S. (2) 
Cl. fl) of that section. 104 l.C. 379 (and 
cases referred to therein). S. 54 makes no 
deoarture from the ordinary rule of the C. 
P. Code that the memorandum of ohiec- 
tions should not be confined to the subiect- 
m^ter of tlie aopeal. 35 M.L.J. 83=48 
l.C. 1003. Collector is a neeessarv party in 
appeal to High Court. .W 166 I.’C. 
575=1936 Lah. 564. New point not raised 
before District Judge cannot be raised in 
appeal to Higli Court. 21 Pai.L.T 9— 

1940 Pat. 362.' 

Special Cases. —Where a District Tudge 
dismissed a reference as time barred, no 
appeal lies to the High Court against this 
order. 39 l.C. 637. An order passed on 
an application for setting aside a decision by 
the L. A. Judge ex parte as the claimant 
was not present when the case was called is 
not appealable as the order is not an award. 
15 T.C. 925=39 C. 393. No appeal lies 
from the dismissal of an application to set 
a^de an ex parte award made in the course 
of L.A. proceedings. (39 C. 393 and 54 
C. 312, Foil.; 11 C.W.N. 430, Diss.) 59 
C. 1057—1932 C. 558, So the memorandum 
of an appeal from an application to set aside 
an ex parte award cannot be converted into 
a memorandum of appeal from the award 
Itself, when tlie latter has become barred bv 

39 c. 1057=36 C.W.N. 352=1932 

C. 558. An order directing refund of the 
money paid as compensation under the Act 
is not an award or a portion of an award 
within S. 54 and hence is not appealable. 
But it may be revised if the order be passed 
without jurisdiction. 63 T.C. 1=3 Lah. 
L.J. 421. Award giving compensation to 
three persons in certain shares—Objections 
by them regarding amount—Reference made 
by Collector—Two of them absent—Decree 
passed in favour of person who appeared 
and case of others dismissed for default— 
Restoration petition dismissed—Appeal— 
Revision. 1935 Pesh. 92. Order of As¬ 
sistant Judge apportioning compensation 
money deposited in Court-Appealability— 
Subject-matter not exceeding Rs. 5,000— 
Forum—Appeal lies to District Judge, not to 
High Court. I.L.R. (1941) K^. 133= 

1941 Sind 100. . 

Limit.ation.— The limitation for prefer¬ 
ring an appeal to the High Court under S 
54 is that prescribed by Art. 156 of Limital 

tion Act. 43 M.-51=37 M.L.T. 110—53 I 
C. 405. ‘ iv-a.) 1. 

Parties to Appeal.— The only respondent 
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55. (1) The Provincial Government shall * *] have power to 

Power to make rules. niake rules consistent with this Act for the guidance 

of officers in all matters connected with its enforce¬ 
ment, and may from time to time alter and add to the rules so made: 

'f* * * * ^ ^ 

(2) The power to make, alter and add to rules under sub-section (1) 
shall be subject to the condition of the rules being made, altered or added to 
after previous publication. 

(3) All such rules, alterations and additions shall * *] be publish¬ 
ed in the Official Gazette, and shall thereupon have the force of law. 


THE LAND ACQUISITION (MINES) ACT (XVIII OF 1885). 

Am,. Act XXXVITI of 1920, Acr XX of 1937. 

Declared in force— 

in the Sonthal Parganas, Reg. Ill of 1872, S. 3, as amended by Reg. Ill of 1899, 
in the Angul District, Reg. Ill of 1913, S. 3. 


TOEFATORY NOTE.—The following is the Statement of Objects and Reasons 
annexed to the Land Acrjuisition (Mines) Bill:— 

The object of the Act is to provide for cases in which mines or minerals are situate 
under land which it is desired to acquire under the Land Acquisition Act, 1870. 

Act XXII of 1863 which was repealed by the Land Acquisition Act, 1870, contained 
specific provisions (Ss. 51 and 52) for cases in which mines and minerals lay under land 
taken up under the Act. These provisions were not however re-enadted in the Act of 1870, 

which as the Government is advised contemplates the acquisition of the underlving minerals 
as well as the surface of the land. 


. , Hitherto this state of the law has caused no inconvenience. Now, however, owing to 

its being proposed to extend railways across districts where there is a certain amount of 
coal to he found, notice has been drawn to the inconveniences of the existing law which 
practically compels the Government either to purchase all the mines and minerals under the 
land over which it is proposed to construct a line or to abandon the undertaking altogether. 

Under these circumstances, the present Bill has been prepared. It does not, however, 
simply re-enact the provisions of Act XXII of 1863, inasmuch as they do not appear to be 
adapted to the circumstances of the case. It follows rather the rules contained in the 
English Railway Qauses Consolidation Adt, 1845 ( 8 Vic., c. 20, Ss. 77 et seq.) which 
extends to the acquisition of lands for all purposes and not merely for the construction 
of railways. 

It provides, first, that when a declaration is made by the Local Government under 
S, 6 of the Land Acquisition Act, the Local Government may, if it thinks fit, insert in the 
declaration a statement that any mines or minerals lying uiuler the land to be acquired arc 
not needed and that if any such statement is inserted in the declaration, the mines or 
minerals being under the land shall not. when the Colleotor takes possession of the land 
under S. 16 or 17 of the Act, vest in the Government. (Vide S. 2.) 

It then declares that if the owner, lessee o* occupier of any mines or minerals lying 
under any land so acquired is desirous of working the same, he shall give the Local Govern¬ 
ment notice in writing of his intention so to do thirty days before the commencement of 
working. (Vide S. 3.) 

Next, the Bill empowers the Local Government to cause the mines or minerals to be 
inspected by it for the purpose. (Vide S. 4.) 


LEG. REF. 

5 The words "subject to the control of the 
Governor-General in Council which were 
inserted bv Act IV of 1914 were omitted by 
Act XXXVlIT of 1920, S. 2 and Sell. I. 

2 Proviso which was added by Act 
XXXVTII of 1920, S. 2 and Sch. I, was 
omitted bv A.O., 1937. , » i i- 

'“'The words "when sanctioned by the Lo- 
vernor-General in Council were omitted b> 

Act IV of 1914, S. 2 and Sch., Part T. 

NOTES. 

in an appeal from land acquisition case is 


the Secretary of State, and if his name is 
omitted, there is in fact no appeal. 18 I.C. 
37=59 P.R. 1913. 

Miscfj.laneous.— A decision that Govern¬ 
ment could take only that portion which they 
desired and they should not be compelled to 
take the whole holding is not an award but 
a preliminary decision decreeing no com¬ 
pensation. 21 I.C. 179=15 Bom.L.R. 802. 
Award—Amendment on ground of error— 
Appeal—Award by Court, amount of. 64 
I.C. 624=44 A. 86, 
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If it appears to the Local Government that the working of the mines or minerals is 

or any works thereon, the Local Govern- 
ri^nt rnay at any time before the expiration of thirty days from the receipt of the notice, 

offer either («) to pay compensation for the mines or minerals to the owner, lessee or 
occtupier; or (fc) to pay compensation to the owner, lessee or occupier of the mines or 
minerals, in consideration of his working or getting them in such manner and subject to 
such restriction as the Local Government may in its offer specify. {Vide S. 5.) 

If the offer mentioned in Cl. {a) is made, then, the owner, lessee or occupier is 
prohibited irom working the mines or minerals, whilst if the offer mentioned in Cl. (h) 

or get the mines or minerals, save in the manner and subject 
to the restrictions specified by the Local Government. 

The Bill next provides for the manner in which the amount of compensation to be 
paici under S. vS is to be determined. Should, however, the I^ocal Government not offer 
to pay any compensation. S. 7 permits the owner, lessee or occupier of the mines or minerals 
to work the mines in a manner proper and necessary for the beneficial working thereof and 
according to the usual manner of working such mines in the local area where the same are 
situate. ^ Should any damage or obstruction be caused by improper working of the mines 
the section provides for the repairing of the damage or the removal of the obstruction bv’ 
or at the cost of the owner, lessee or occupier. 

Sections 8 and 9 provide for the inspection of mines for the purpose of ascertaining 
whether they are being worked so as to damage the land which has been acquired and 

S. 10 declares that, if any mines have been improperly worked, the Local Government may 
require the owner, lessee or occupier thereof to construct such works and to adopt such 
means as may be necessary for making safe the land acquired and preventing injury 
thereto. 

Lastly, S. 11 makes the provisions of Ss. 3 to 10 applicable to cases where the land 
acquired has been transferred to a company and S. 12 defines what the term ‘company’ 
as used in the Act means. (See Statement of Objects and Reasons, Report of the Select 
Committee, and Proceedings in Council.) 


THE LAND ACQUISITION (MINES) ACT (XVIII OF 1885). 

CONTENTS. 


Sections , 

1. Short title, commencement and local 
extent. 

2. Saving for mineral rights of the 
Crown. 

3. Declaration that mines are not 
needed. 

4. Notice to be given before working 
mines lying under land. 

5. Power to prevent or restrict work- 

6. Mode of determining persons inte¬ 
rested and amount of compensation. 

7. If Provincial Government does not 
offer to pay compensation, mines may be 
worked in a proper manner. 

8. Mining communications. 

9. Provincial Government to pay com¬ 
pensation for injury done to mines. 


Sections . 

10. and also for injury arising from any 
airway or other work. 

11. Power to officer of Provincial Gov¬ 
ernment to enter and inspect the working 
of mines. 

^ 12. Penalty for refusal to allow inspec¬ 
tion. 

13. Tf mines worked contrary to provi¬ 
sions of this Act, Provincial Government 
may require means to be adopted for safety 
of land acquired. 

14. Construction of Act when land 
acquired has been transferred to a local 
authority or company. 

15. {Repealed.] 

16. Definition of local authority and 
company. 

17. This Act to be read with Land 
Acquisition Act, 1870. 


[\6th October, 1885. 

An Act to provide for cases in which Mines or Minerals are situate under land 
which it is desired to acquire under the Land Acquisition Act, 1870.‘^ 


LEG. REF. 

^ For the Statement of Objects and 
Reasons, see Gazette of India, 1885, Pt. V, 
p. 145; for Report of the Select Committee, 
see ibid., Pt. IV, p. 2(A; and for Proceed¬ 
ings in Council, see ibid., Supplement, pp. 
336 and 1520; and ibid., Extra Supplement 
dated l4th March, 1885, p. 41. This Act 
has been declared to be force in the Sonthal 


Parganas by the Sonthal Parganas Settle¬ 
ment Regulation (III of 1872), S. 3 as 
amended by the Sonthal Parganas Justice 
and Laws Regulation (III of 1899), S. 3 
Ben. Code; in Angul and the Khondnials 
the Schedule to the Angul District Regu¬ 
lation (I of- 1894). ^ 

Acquisition Act (I of 
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Whereas it is expedient to provide for cases in which mines or minerals 
are situate under land which it is desired to acquire under the Land Acquisition 
Acl, 1870^; It is hereby enacted as follows:— 

Short title, commence- L (1) This Act may be called The Land 

ment and local extent. ACQUISITION (MlNES) AcT, 1885; and 

(2) It shall come into force at once. 

(3) It extends in the first instance to the territories administered by the 
Governor of Madras in Council and the Lieutenant-Governor of Bengal; but any 
other Provincial Government may, from time to time, by otification in the Official 
Gazette, extend this Act to the whole or any specified part of the territories under 
its administration. 

2. Except as expressly provided by this Act, 
Saving for mineral rights nothing in this Act shall affect the right of ^[the 
of the Crown. Crown] to any mines or minerals. 


are not needed. 


3. (1) When the Provincial Government makes a declaration under 

section 6 of the Land Acquisition Act, 1870,® that 
Declaration that mines ]^ri(\ is needed for a public purpose or for a Company, 

it may, if it thinks fit, insert in the declaration a 
statement that the mines of coal, iron-stone, slate or other minerals lying under 
the land or any particular portion of the land, except only such parts of the 
mines or minerals as it may be necessary to dig or carry away or use in the 
construction of the work for the purpose of which the land is being acquired, 
are not needed. 


(2) When a statement as aforesaid has not been inserted in the declara¬ 
tion made in respect of any land under section 6 of the Land Acquisition Act, 
1870,® and the Collector is of opinion that the provisions of this Act ought to be 
applied to the land, he may abstain from tendering compensation under 
section ID of the said Land Acquisition Act in respect of the mines, and may— 

(a) when he makes an award under section 14"* of that Act, insert such 
a statement in his award; 

(b) when he makes a reference to the Court under section 15® of that Act, 
insert such a statement in his reference: or 

fr) when he takes possession of the land under section 17® of that Act, 
published such a statement in such manner as the Provincial Government 
may, from time to time, prescribe. 

f3) If any such statement is inserted in the declaration, award or refe¬ 
rence, or published as aforesaid, the mines of coal, iron-stone, slate or other 
minerals under the land or portion of the land specified in the statement, except 


LEG. BEF. 

''See now the Land Acquisition Act (1 of 

1894). _ . 

2 Substituted by A.O., 1937, tor the 

Government.” , , ^ ... 

a now S. 6 of the Land Acquisition 

Act (I of 1894). ^ ^ ^ ... 

4 Vre now S. 11 of the Land Acquisition 

Act (T of 1894). ^ ^ ... 

See now S. 19 of the Land Acquisition 

Act (T of 1894). ^ ^ ... 

fiScc now S. 17 of the Land Acquisition 

Act (I of 1894). 

NOTES. 

Sec. 1.—The principle of S. 23 (2) of 


the Land .\cquisition Act is not applicable 
to acquisitions under this Act. 15 Pat. 510 
= 17 Pat.L.T. 279=1936Tat. 513. 

Sec. 3 (1): Exception to reservation 

—Construction.— -The words “except onlv 
such parts as it may be necessary to dig 

. in the construction of the work, 
for the purpose of wliich the land is being 
acquired" in S. 3 (1) of the Land Acqui¬ 
sition (Mines) Act, should be narrowly 
constructed so as to include only such parts 
of the minerals as may be actually necessar>- 
to dig in constructing the work. I.L.R. 
(1941) 1 Cal. 189=45 C.W.N. 553=1941 
Cal. 465. .Vre also 8 Pat. 742=1930 Pat. 
112 . 
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Notice to be given before 
working mines lying under 
land. 


as aforesaid, shall not vest in ^[the Crown] when the land so vests under the 
said Act. 

4. If the person for the time being immediately entitled to work or get any 

mines or minerals lying under any land so acquired 

is desirous of working or getting the same, he shall 

give the Provincial Government notice in writing 

of his intention so to do sixty days before the com¬ 
mencement of working. 

5. (1) At any time or times after the receipt of a notice under the last 

foregoing section and whether before or after the 

»' ‘I" »i'l P'riPJ »f sixty days, the 
Provincial Government may cause the mines or 
minerals to be inspected by a person appointed by it for the purpose; and 

(2) If it appears to the Provincial Government that the working or 

getting of the mines or minerals, or any part thereof, is likely to cause damage 
to the surface of the land or any works thereon, the Provincial Government 
may publish * ^'] a declaration of its willingness, either— 

(a) to pay compensation for the mines or minerals still unworked or 
ungotten, or that part thereof, to all persons having an interest in the same; or 

(b) to pay compensation to all such persons in consideration of those 
mines or minerals, or that part thereof, being worked or gotten in such manner 
and subject to such restrictions as the Provincial Government may in its 
declaration specify. 

(3) If the declaration mentioned in case (a) is made, then those mines 
or minerals, or that part thereof, shall not thereafter be worked or gotten by 
any person. 

(4) If the declaration mentioned in case (b) is made, then those mines 
or minerals, or that part thereof, shall not thereafter be worked or gotten bv 
any person save in the manner and subject to the restrictions specified by the 
Provincial Government. 

=*[(5) Every declaration made under this section shall be published in 
such manner as the Provincial Government may direct.] 

6. When the working or getting of any mines or minerals has been pre- 

moment the declaration is made, the full 
amount of compensation becomes Uyable bv 
reason of the coal coming under a p^rpetua^ 

wSt.si'l/*" S'0=.7P.,.L.5','‘SJ! 

object of the Land Acquisition 

persons interested 
shall be compensated when the person 

entitW to work the mines has been restrict¬ 
ed. The effect of Ss. 5 and 6 of the Act 

js merely to provide that the restriction shal 
not be imposed unless the Government be 

The"fhr° all persons interested 

The obligation to compensate follows upon 

the imposition of the restrictions and is not 

dependant on an announcement by the Gov 

erment that they are willing to pav such 

SS™; a 

Sec. 6. Compensation — Award of lump 

Yvnen the compensation 


LEG. REF. 

’ Substituted b 3 ' A.O., 1937, for “the 
Government.” 

2 The words “in such manner as the 
Governor-General in Council may from time 
to time, direct” were repealed by Act 
XXXVIII of 1920. S. 2 and Sch. I. 

3 Inserted by ibid. 

NOTES. 

Sec. 5.— Dhavle, J ,—Whenever the Gov¬ 
ernment makes a declaration under S. 5 (2), 
the working of the mines is restricted for 
all time and “by any person”, and Govern¬ 
ment becomes liable to compensate all per¬ 
sons having an interest in the working of 
the mine and thus affected by the restric¬ 
tions imposed. The compensation is thus 
in no case restricted to the actual worker. 
The restrictions which are imposed must 
ex necessitate rei be permanent. Having 
regard to the scheme of the Act, picemeal 
dealing with the total interest in the coal 
is not contemplated, and the embargo which 
is to be perpetual involves pa 3 'ment of com¬ 
pensation to all interests affected. The 
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vented or restricted under section 5, the persons 
Mode of dc^termming per- interested in those mines or minerals and the amounts 

of compensation. of compensation payable to them respectively shall, 

subject to all necessary modifications, be ascertained 
in the manner provided by the Land Acquisition Act, 1870' for ascertaining 
the persons interested in the land to be acquired under that Act, and the amounts 
of compensation payable to them, respectively. 


7, (1) If before the expiration of the said sixty days the Provincial 

Government does not publish a declaration as provi¬ 
ded in section 5, the owner, lessee or occupier of the 
mines may, unless and until such a declaration is 
subsequently made, work the mines or any part 
thereof in a manner proper and necessary for the 
beneficial working thereof, and according to the usual manner of working such 
mines in the local area where the same are situate. 


If Provincial Government 
does not offer to pay com¬ 
pensation, mines may be 
worked in a proper manner. 


(2) If any damage or obstruction is caused to the surface of the land 
or any works thereon by improper working of the mines, the owner, lessee or 
occupier of the mines shall at once, at his own expense, repair the damage or 
remove the obstruction, as the case may require. 

(3) If the repair or removal is not at once effected, or, if the Provincial 
Government so thinks fit, without waiting for the same to be effected by the 
owner, lessee or occupier, the Provincial Government may execute the same 
and recover from tlie owner, lessee or occupier the expense occasioned thereby. 


Mining communications. 


8. If the working of any mines is prevented or restricted under section 5, the 

respective owners, lessees and occupiers of the mines, 
if their mines extend so as to lie on both sides of the 
mines the working of which is prevented or restricted, may cut and make such 
and so many airways, headways, gateways or water-levels through the mines, 
measures or strata, the working whereof is prevented or restricted, as may be 
requisite to enable them to ventilate, drain and work their said mines; but no 
such airway, headway, gateway or water-level shall be of greater dimensions or 
section than may be prescribed by the Provincial Government in this behalf, 
and, where no dimensions are so prescribed, not greater than eight feet wide 
and eight feet high, nor shall the same be cut or made upon any part of the 
surface or works, or so as to injure the same, or to interfere with the use thereof. 


LEG. EEF. 

See now the Land Acquisition Act (I of 
1894). 

NOTES. 

payable under S. 6 has been arrived at by 
arbitration proceedings and awarded in a 
lump sum, it is not permissible to go into 
evidence in order to explain tlie award, 
although it may well be that there has been 
an over-payment. IS Pat. 510=17 Pat.L. 

T. 279=1936 Pat. 513. 

Mines worked hy lessee under roy.alty 
HOLDERS — Compensation for—Respective 
rights of parties. —In the case of mines 
worked by a lessee under royalty holders, 
the amount of compensation jointly payable 
to the royalty holders and the lessee cannot 
exceed in the aggregate the value of the 
coal locked up. which would otherwise have 
been raised and sold, less the working costs. 


The value so ascertained has to be divided 
up amongst the claimants, each of the lessors 
or royalty holders taking out of such sum 
his appropriate royalty, and the balance 
going to the lessee working the mine as his 
profit. The payment by the Government of 
the whole amount of compensation to one 
of the several claimants is no defence 
against a claim by another claimant who 
has lost his profit by reason of the restric¬ 
tions imposed bv the Government. 15 Pat. 
510=17 Pat.L.T. 279=1936 Pat. 513. 

Amount of compens.\tion — Private 
agreement as to — Enforceability.— 
J .—Notwithstanding the provisions 
of S. 6, it is competent for the parties to 
enter into an agreement as to tlie amount of 
compensation payable under the Act, and an 
agreement so made can be enforced in the 
ordinary way. 15 Pat. 510=17 Pat.L.T. 
279=1936 Pat. 513. 


and also for inquiry aris¬ 
ing from any airway or 
other work. 
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9. The Provincial Government shall, from time to time, pay to the owner 

Provincial Government on extending SO a; 

to pay compensation for in- , . f both Sides of the mines, the working of 

jury done to mines; which is prevented or restricted, all such additional 

expenses and losses as may be incurred by him b\’ 

reason of the severance of the lands lying over those mines or of the continuous 

working of those mines being interrupted as aforesaid, or by reason of the same 

being worked in such manner and under such restrictions as not to prejudice or 

injure the surface or works, and for any minerals not acquired by the Provincial 

Government which cannot be obtained by reason of the action taken under the 

foregoing section; and if any dispute or question arises between the Provincial 

Government and the owner, lessee or occupier as aforesaid, touching the amount 

of those losses or expenses, the same shall be settled as nearly as may be in the 

manner provided for the settlement of questions touching the amount of 

compensation payable under the Land Acquisition Act, 1870.’ 

10. If any loss or damage is sustained by the owner or occupier of the 

lands lying over any such mines, the working where¬ 
of has been so prevented or restricted as aforesaid 
(and not being the owner, lessee or occupier of those 
mines), by resson of the making of sny such sirw 3 ,y 

or other works as aforesaid, which or any like work it would not have been 
necessary to make but for the working of the mines having been so prevented 
or restricted as aforesaid, the Provincial Government shall pay full compensa¬ 
tion to that owner or occupier of the surface lands for the loss or damage so 
sustained by him. 

11. For better ascertaining whether any mines lying under land acquired 

in accordance with the provisions of this Act are 
being worked, or have been worked, or are likely to be 
worked so as to damage the land or the works thereon, 
an officer appointed for this purpose by the Pro¬ 
vincial Government may, after giving twenty-four 

hours’ notice in writing, enter into and return from any such mines or the works 
connected therewith; and for that purpose the officer so appointed may make 
use of any apparatus or machinery belonging to the owner, lessee or occupier of 
the mines, and use all necessary means for discovering the distance from any 
part of the land acquired to the parts of the mines which have been, are being 
or are about to be worked. 

12. If any owner, lessee or occupier of any such mines or works refuses 

to allow any officer appointed by the Provincial 

i ^ ■ ^^T^)'vernnnent f^)r tli^it purpose to enter into and 

ow inspection. inspect any such mines or works in manner aforesaid, 

he shall be punished with fine which may extend to two hundred rupees. 

13. If it appears that any such mines have been worked contrary to the 

provisions of this Act, the Provincial Government 
may, if it thinks fit, give notice to the owner, lessee or 
occupier thereof to construct such works and to adopt 
such means as may be necessary or proper for making 
safe the land acquired, and the works thereon, and 
preventing injury thereto; and if, after such notice, 

any such owner, lessee or occupier does not forthwith proceed to construct the 
works necessary for making safe the land acquired and the works thereon, the 
Provincial Government may itself construct the works and recover the expense 
thereof from the owner, lessee or occupier. 


Power to officer of Pro¬ 
vincial Government to 
enter and inspect the work¬ 
ing of mines. 


If mines worked contrary 
to provisions of this 
Act, Provincial Government 
may - require means to be 
adopted for safety of land 
acquired. 


LEG. REF. 

^ See now the Land Acquisition Act (I of 


1894). 
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[S. 14 


Ccjnstniction of Act wliui 
land ac(juirL-d Ita^^ been 
tran^^ferred to a local autho¬ 
rity or Company. 


14. When a statement under section 3 has been made regarding any land, 

and the land has been acquired by the Government, > 
and has been transferred to, or has vested, by opera¬ 
tion of law, in a local authority or Company, then 
sections 4 to 13, both inclusive, shall be read as if for 
the words *‘the Provincial Government” wherever 
they occur in those sections ’[except in section 5, sub-section (5), and sections,] 
the words "the local authority or Compan 3 ^ as the case may be, which has acquired 
the land”, were substituted. 

15. [Pending case^.] Rep. by the Repealing and 
Amending Act (XX of 1937), .S'. 3 and Sch. 11. 


Definition of local autho¬ 
rity and Company. 


16. In this Act 


fa) "local autliorily” means any municipal committee, district board, 
of port commissioners or other authority legally entitled to, or entrusted by the 
Government with, the control or management of any municipal or local fund; and 
(/;) “Company” means a Company registered under any of the enact¬ 
ments relating to Companies from time to time in force in British India, or formed 
in pursuance of an Act of Parliament or by Royal Charter or Letters Patent. 



This Act to he read with 
Land Acquisition .\ct. 1870 


17. This Act shall, for the purposes of all 
enactments for the time being in force, be read with 
and taken as part of the Land Acquisition Act, 1870.“ 


THE LAND CUSTOMS ACT (XIX* OF 1924). 


No. 

Year. 

1 

Short title. 

i 

Amendments. 

XIX 

1 

1924 

1 

1 

The Land Customs Act. 

i 

Amended, Acts XIX of 1931, III of 1937. 


PREFATORY NOTE.—The following is the Report of the Select Committee:— 

1. The principal matter for our consideration was the question whether, and to 
what extent, the machinery provided hy the Bill should be applicable for the purpose of 
levying land customs duties on goods imported from, and exported to, Indian States,.and 
we agree that tbe provisions of this Bill, which are more drastic than those of the Madras 
Act VI of 1844 and the Bombay Act XXIX of 1857, should he confined in their application 
only to the import and export of goods from and into foreign countries, including the 
European settlements in the Continent of India. As regards a further question whether 
the Madras and Bombay Acts should he kept in force for the purpose of providing 
machinery for the levy of land customs duties on goods passing between those provinces 
and the Indian States which are co-terminous with them, respectively, we think it is only 
reasonable to maintain the law as it exists at present. We understand that it is not the 
present intention or desire of Government to establish a customs barrier between British 
India and any of these States, hut we realize that the preservation of machinery whidi 
cotild he used for the purpose of enforcing in respect of these States the power conferred 
by S. 5 of the Indian Tariff Act, 1894, is important, in view of the possibility, however 
remote, of an emergency necessitating the use of the power. We have decided, 
therefore, to leave the old Madras and Bombay Acts in force in case they are needed for 
such an emergency. In other words, we leave the law precisely as it stands at present 
as regards Indian States. This involves, besides minor amendments, an alteration m ^ 
sub-clause (/) of clause (2), the substitution of a new clause for clause (10), ana the 

omission of the Second Schedule. 

2. We now proceed to refer in detail to the other amendments which we have made 

in the Bill. , . 

—Whilst we agree that the possession of a permit is an essential condiuon 

to the import or export of any goods, whether dutiable or not, we see no reason 


LEG. REF. 

' Inserted by S. 2, and Sch. I Act 


XXXVIII of 1920, 

2 Sfr now Land Acquisition Act I of lc94. 
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to allow the confiscation of rion-dutiable goods which are being passed across a foreign 
frontier without a permit, although we retain in clause (7) a small penalty for this infraction 
of the law. _ . . _ 


Clause (7).—We agree that the abettor of an offence under this clause should be 
punishable, and have, therefore, inserted the amendment of which notice was given by the 
Hon’ble Sir Basil Blackett, We have further reduced the penalty in the case of non- 
dutiable consignments and provided that only dutiable goods should be liable to confiscation. 

We discussed at some length a suggestion that the penalty provided by this clause 
should only be imposed after conviction of the offender by a Criminal Court. A majority 
of us are of opinion that such a departure from the ordinary methods of customs adminis¬ 
tration would be inadvisable, either in the interests of Government or of the offending 
party, both of whom would be put to considerable additional expense and inconvenience, by 
the adoption of such a procedure. Those of us who favour the rejection of the suggestion 
are further of opinion that Ss. 182 and 188 of the Sea Customs Act which are applied by 
clause (9) of the Bill confer ample guarantee of impartial justice to offenders. 

Clause (9).—The only other alteration which we have made in the Bill is the omission 
from the Schedule of section 168 of the Sea Customs Act. In view of the fact that an 
abettor is punishable under clause (7) and that some members of our Committee feel that 
the section if applied might be open to abuse, we consider that the power to confiscate 
vehicles and animals used in the carriage of goods, liable to confiscation under the Bill, 
might be relinquished even though the power might in some cases be useful as an aid to 
the prevention of smuggling, {Fort St. George Gazette, Pt. Ill, dated 30th September, 
1924, pp. 2^ and 287.) 


CONTENTS. 


Sechons. 

1. Short title, extent and commence¬ 
ment. 

2. Definitions. 

3. Appointment of Land Customs 
Officers. 

4. Establishment of Land Customs sta¬ 
tions and determination of routes. 

5. Permit for goods passing across 


Sections. 

frontier. 

6. Personal baggage. 

7. Penalties. 

8. Goods not to be passed on certain 
days or at certain times. 

9. Application of Act VIII of 1878. 

10. Omitted, 

Schedule. 


[30th September, 1924. 

An Act to consolidate, amend and extend the Law relating to the levy of duties 
of customs on articles imported or exported by land from or to territory 
outside \[British\ India. 

Whereas it is expedient to consolidate, amend and extend the law relating 
to the levy of duties of customs on articles imported or exported by land from 
or to territory outside ^[British] India; It is hereby enacted as follows:— 

Short title extent and 1- (1) This Act may be called The Land 

commencement. CUSTOMS AcT, 1924.== 

(2) It extends to the whole of British India ®[* *]. 

(3) It shall come into force on such date^ as the Cent^ Government may, 
by notification in the Official Gazette, appoint. 

2. In this Act, imless there is an)rthing repug¬ 
nant in the subject or context,— 

(а) any reference to the passing or import or export of goods ‘'by land*- 
shall be deemed to include the passing or import or export of goods by any inland 
water-way constituting a foreign frontier or part of a foreign frontier; 

(б) “Chief Customs authority*’ means the Central Board of Revenue 
constituted under the Central Board of Revenue Act, 1924, and includes, in 


Definitions. 


LEG. EEF. «Words 'except Aden* omitted by A.O, 

^Inserted by Act III of 1937, 1937. 

*For Statement of Objects and Reasons, ^This Act was brought into force on the 
see Gazette of Mia, 1924, Pt, V, p. 112; 13th December, 1924, see Gen. R. & O., Vol. 
and for Re^rt of Select Committee sec V, p. 616. 

tfrtd., p. 135. 

C, C M,-405 
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relation to any power or duty^ which the Central Government may, by notificatidri 
in the Official Gazette, transfer from the Central Board of Revenue ^[and entrust 
to a Provincial Government or an officer of a Provincial Government under 
section 124 (1) of the Government of India Act, 1935, that Government or officer 
as the case may be]; 

(c) “Collector of Land Customs*' means a Collector of Land Customs 
appointed under section 3; 

(d) “dutiable goods” means any article on which a duty of land customs 

is leviable by virtue of a notification issued under section 5 of the Indian Tariff 
Act, 1894; * 

(e) “foreign frontier” means the frontier separating any foreign territory 
from any part of British India; 

(/) “foreign territory” means any territory ^[* *] which has been 
declared under section 5 of the Indian Tariff Act, 1894, to be foreign territory for 
the purposes of that Act; 

(g) “land customs area” means any area adjoining a foreigii frontier for 
which a Collector of Land Customs has been appointed under section 3; and 


- -g- -- 

Customs Officers. 


3. (1) The Central Government may, by notification in the Official 

Gazette, appoint,® for any area adjoining a foreign 
Appointment of Land frontier and specified in the notification, a person to 

be the Collector of Land Customs and such other 
persons as ^[it] thinks fit to be Land Customs Officers. 

(2) The Central Government may delegate *] to the Chief Customs 
authority any power conferred upon ^[it] by sub-section ( 1 ) and *] the 
Chief Customs authority may delegate^ to any Collector of Land Customs any 
power to appoint Land Customs Officers which has been so delegated to it. 

Establishmpt of land 4 Chief Customs authority may, by notifi- 

customs stations and deter- • i ^ J 

mination of routes. cation m the Official Gazette, 

(a) establish land customs stations for the levy of land customs in any 
land customs area, and 

(b) prescribe the routes by which alone goods, or any class of goods 
specified in the notification, may pass by land out of or into any foreign territory, 
or to or from any land customs station from or to any foreign frontier. 

5. (1) Every person desiring to pass any goods, whether dutiable goods 

or not, by land out of or into any foreign territory 
Permit for goods passing shall apply in writing, in such form® as the Chief 
across rentier. ^ Customs authority may by notification in the Official 

Gazette prescribe, for a permit for the passage thereof, to the Land Customs 
Officer in charge of land customs station established in a land customs area 
adjoining the foreign frontier across which the goods are to pass. 

(2) When the duty on such goods has been paid or the goods have been 
found by the Land Customs Officer to be free of duty, the Land Customs Officer 


LEG. REF. 

1 For the transference of such powers and 
duties to the Local Government of Burma, 
Gen. R. & O., Vol. V., p. 616. 

* Substituted by A.O., 1937. 

3 Words 'other than territory forming 
part of a State in India’ omitted by Act III 
of 1937. 

^ CL (h) defining ‘Official Gazette* omit¬ 
ted by A.O., 1937. 

® For Notification making such appoint^ 


ments, sec Gen. R. & O., VoL V, pp. 616-' 
617. 

‘‘Words referring to Local Government 

omitted by A.O. 1937. 

^ For Notifications making such delega¬ 
tions, see Gen. R, and O.. Vol. V, p. 617. 

® For such Notifications, see PP* 

618-620. 

® For Notification prescribing such form,; 
see Gen. R. & 0., Vol. .V, p. 620^ ( 


S. 7 ] The Land Customs Act (XlX of 1924), 323S 


shall grant a permit certifying that duty has been paid on such goods or that the 
goods are free of duty, as the case may be. 

(3) Any Land Customs Officer, duly empowered by the Chief Customs 
authority in this behalf, may require any person in charge of any goods which 
such Officer has reason to believe to have been imported, or to be about to be 
exported, by land from, or to, any foreign territory to produce the permit granted 
for such goods; and any such goods which are dutiable and which are unaccom¬ 
panied by a permit or do not correspond with the specification contained in the 
permit produced, shall be detained and shall be liable to confiscation: 


Provided that nothing in this sub-section shall apply to any imported goods 
passing from a foreign frontier to a land customs station by a route prescribed 
in that behalf. 

(4) The Chief Customs authority may, by notification^ in the Official 
Gazette, direct that the provisions of this section, or any specified provisions 
thereof, shall not, in any land customs area specified in the notification, apply in 
respect of goods of any class or value so specified. 

6 . A Land Customs Officer empowered in this behalf by the Chief Customs 

authority shall pass free of duty any goods imported 
Personal baggage. exported by land by any passenger, if he is 

satisfied that the goods are the passenger’s personal baggage in actual use. 


Penalties. 7. ^[(1)] Any person who— 

(а) in any case in which the permit referred to in section 5 is required, 
passes or attempts to pass any goods by land out of or into any foreign territory 
through any land customs station without such permit; or 

(б) conveys or attempts to convey to or from any foreign territory or to 
or from any land customs station any goods by a route other than the route, if 
any, prescribed for such passage under this Act; or 

(cj aids in so passing or conveying any goods, or, knowing that any 
goods have been so passed or conveyed, keeps or conceals such goods or permits 
or procures them to be kept or concealed; 

shall be liable to a penalty not exceeding, where the goods are not dutiable, fifty 
or, where the goods or any of them are dutiable, one thousand rupees, and any 
dutiable goods in respect of which the offence has been committed shall be liable 
to confiscation. 


LEG. REF. 

^For such a Notification, see Gen. R. & 
O., Vol. V, p. 621. 

^Sec. 7 has been numbered as sub-S. (1) 
and sub-Ss. (2) and (3) newly added by 
Act XIX of 1931. 

NOTES. 

Sec. 7: Carrying non-dittiable goods 

WITHOUT PERMIT—ENQUIRY INTO OFFENCE.— 

Where a person carries non-dutiable goods 
from foreign territory to British territory 
without a permit, the offence if any, would 
be one to be dealt with only by the Land 
Customs Officer himself under S. 7 and 
would not constitute an offence for which a 
complaint could be made to a Magistrate. 
1933 M. 888=65 M.L.J. 837. 

Sec. 7 (1) (c): Onus. —For a convic¬ 
tion under S. 7 (1) (r), the onus is on the 
prosecution to prove that the goods were 
taken by land from foreign territory to 
British territory at a time when such goods 
are dutiable. 1933 M. 888=65 M. L, J. 
837, \^en a person is charged for an 


offence under S. 7 (1) (c) of the Land 
Customs Act the onus is on the prosecution 
to show that dutiable goods had been taken 
by land from a foreign territory. Where 
the case for the prosecution was that the 
accused had previously purchased certain 
bars of silver in Karaikal, had arranged to 
bring them to a place in British India and 
was caught in the process of removing them 
from that place to another place in British 
India. It was held (1) that the accused 
was not liable to be convicted in the absence 
of proof that the goods had been passed by 
land from the French territory into British 
India, (2) that in the case of non-dutiable 
goods, for which the accused had no permit, 
the offence could be dealt with only by the 
land Customs Officer under S. 7 and would 
not constitute an offence for which a com¬ 
plaint could be made to a Magistrate. 
Where the confession of the accused is the 
only evidence against him, it must be taken 
as a whole and nothing can be read into it 
which is not contained there. 65 M.L.J 
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*[(2) Where any dutiable goods, or any goods in resoect of 
notification under section 19 of the Sea Customs Act, 1878 ^SoWbitS V 

anH r f by land out of any foreign teSi^ 

Land Customs Officer is of opinion that an offence under fub-secW m tt 

of such goods and that the penalty provided m to 

iuriSI. " * “-P'-M 1° a V,gis,S.t Cng 

(3) Such magistrate shall thereupon inquire into and try the charge 
brought against the accused person and, upon conviction, may sentence him to 

or to fine not exceeding one thousand rupees, or to both, and may confisSte ffie 
goods m respect of which the offence has been committed.] 

8. No goods other than personal baggage or goods belonging to ^the 

Goods not to be passed Crown] or mails shall be delivered or passed at 
on certain days or at certain any land customs station, except with the special 

thereof,- permission of the Land Customs Officer in charge 

(«) on any public holiday within the meaning of section 25 of the Negoti- 

passage and delivery 

-1 such land customs station has been prohibited by the Chief Custoim 
authority by notification, in the Official Gazette; or 

m,, K P‘ hours as the Chief Customs authority 

may, by a like notification,’ appoint. umuMiy 

9. (1) The provisions of the Sea Customs Act, 1878, which are specified 

Application of Act VIII Schedule, together with all notifications, orders 

of 1878. ’■“‘^s or forms issued, made or prescribed thereunder, 

r 1 1 shall, so far as they are applicable aonlv for the 

fhe? aopN for th'^ customs under this Act, ’in Hke^maner as 

or LpSed by sea ^ 

orders application the said provisions, notifications 

Ztl ’ "’Y he construed with such alterations as may be 

necessaty or proper to adapt them for the said purpose, but not so as otheiwise 
to affect the substance thereof, and in particular_ 

be refelellf shipping bills shall be deemed to 

be references, respectively, to applications for permits to import and applications 

for permits to export such as are referred to in section S; 


LEG. REF. 

^5*^^ foot-note 2, p. 3235. 

2Substituted for ‘Government’ by A.O., 

1937. 

* For such Notifications, see Gen. R. & 
O., Vol. V, pp. 622-623. 

NOTES 

Sec. 7 (2).—Under S. 7 (2) a Land 
Customs Officer is competent to make a com¬ 
plaint to a Magistrate. In view of the 
Notification of the Governor-General in 
Council under S. 3 (1) of the Act, appoint¬ 
ing all Sub-Inspectors of Customs to be 
Land Customs Officers, a Sub-Inspector of 
Customs is competent to prefer a complaint 
under S. 7 (2), because he is a Land 
Customs Officer. 47 L.W. 576=1938 Mad, 
712= (1938) 1 M.LJ. 815. Where tv:o 


persons were charged and convicted by a 
sub-AIagistrate for offences under Ss. 7 (1) 
(a) and (c) respectively of the Land 
Lustoms Act because certain goods were 
smuggled into British India from the 
adjoining French territory by them, but the 
oub-divisional Magistrate on appeal though 
confirmed the findings of fact held that tlw 
complaint filed by the Sub-Inspector of 
i-and Lustoms was not competent in order 
to adjudic^e upon the value of the goods 
exceeding Rs. 50. Held, that by the Gov¬ 
ernment Notification under S. 3 (1) the 
Sub-Inspector under S. 7 (2) was a Land 
Lustoms Officer and hence competent to 
make the complaint to Magistrate. There- 
lore the convictions and sentences were 
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(i) references to a Chief Customs Officer shall be deemed to be refer¬ 
ences to a Collector of Land Customs; 

T ^ Customs Collector shall be deemed to be references 

to a Land Customs Officer for the time being in charge of a land Customs station 
or duly authorised to perform all, or any special, duties of an officer so in charge- 

(d) references to a custom-house shall be deemed to be references to a 

land customs station; i ciciciii.es to a 

(e) references 
land customs area; 

(/) references to 
foreign territory; 

u-'■effaces to goods brought by sea to, and to goods shipped or brought 

A T^ '^'^stoms port shall be deemed to be references respectively to 
goods brought across a foreign frontier into a land customs area and to goods 
brought to a land customs station for export; ® 

{h) references to Officers of Customs shall be deemed to be references 

to Collectors of Land Customs or Land Customs Officers appointed under this 
Act! 


to a customs-port shall be deemed to be references to a 
a foreign port shall be deemed to be references to 


(^) references to persons on board of any vessel or boat in any port or 
to persons landing shall be deemed to be references to persons who have entered 
a land customs area from foreign territory; and 

(/) references to “this Act” shall be deemed to be references to the Sea 

Customs Act, 1878, as applied for the purposes of this Act, or to this Act as the 
case may require. * 

10. [Omitted by Act III of 1937.]. 

THE SCHEDULE. 


{See Section 9.) 

Provisions of the Sea Customs Act 1878 which are made applicable for the purpose 
of the levy of duties of land ctisfoms. ^ 

Sections 4, 8 to 10, 21, 23, 25, 26, 29 to 36, 37 (except the proviso), 38 to 40 ^fSection 88 1 
Section 167, Nos. 1. 8, 9, 37 to 40 and 72 to 80, Sections ^[168] to 176, 178 to 181: 182 to 
184, 186 to 197 and 200 to 204. , lo 

N.B,—Extracts from the Land Customs {Amendment) Act {III of 1937). 
—^The following extracts from the Land Customs (Amendment) Act (HI of 
1937) may also be read in connection with this Act:— 


Section 6. (1) The Acts mentioned in the 

Repeals. Schedule are hereby repealed to the extent specified 

in the fourth column thereof. 

(2) All notifications published, and all rules and orders made, or deemed 
to have been made,'under any of those Acts and in force immediately before 
the commencement of this Act shall, so far as they are not inconsistent with the 
Land Customs Act, 1924, be deemed to have been published and made under that 
Act. [Vide Section 6 of Am. Act III of 1937.] 

THE SCHEDULE. 

, Enactments Repealed. 

[See Section 6 (1).] 


Yean 

1 

• 

• 

No. 

1 Short title. 


r -- - 

Extent of repeal. 

1844 - 

1857 

4 

VI 

XXIX 

• 

Acts of the Governor-Gereral in Council, 
iThe Madras Inland Cus* f 

1 toms Art, 1844. |So much as has not been repealed. 

The Bombay Land cus- [ p tu. 

/ tofnc Act 1857 'So mnch as has not been repealed. 


LEG. REF.- 

^ Inserted by Act III of 1937. 


: 2 Substituted for *169’ by Act III of 1937. 
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Year 


No. 


Short title. 


Extent of repeal. 


1874 

1901 


XV 

xr 


The Laws Local ^Extent 
Act. 1874. 

The Amentiing Act, 1901. 


1920 XXXVIII The Devolution Act, 1920. 


So much of the Second Schedule as 
relates to Act VI of 1844. 

So much of the First Schedule as relates 
to the Madras Inland Customs Act, 
1844, and the Madra** Inland Customs 
(Amendment) Act, 1893. 

So much of the First Schedule as rela¬ 
tes to Act XXIX of 1857. 


1934 

1934 


XIV 

XXXII 


1893 


/lets of the Indian Legishivre. 

The Sugar (Excise Dut>) (Sub-section (2) of section 6. 
AcM934. 

The Indian Tariff Act, Section 7. 

1934. 

I 

Madras Act, 

The Madras Inland Cus- The whole, 
trms (Amendment) Act, 

1893. 


I The Bombay Decentra^iza- The Second Schedule. 

- 0 - I tion Act. 1915. 

. ii The Bombay Short Titles So much of the Schedule as relates 1o 

-- 1 ___ Act, 1921 _ the Bombay Land Customs Act, 1857. 

THE LANDHOLDERS’ PUBLIC CHARGES AND DUTIES ACT 

(II OF 1853).^ 

Short title given, Act XIV of 1897. 

Declared in force— 

^ ^ throughout British India except as regards the Scheduled Districts Act XV of 1874. 

in the Sonthal Parganas Reg. 3 of 1872, S. 3 as amended by Reg. 3 of 1899, S. 3; 
m Upper Burma (except the Shan States) Act XIII of 1898, S. 4. 

[4th February, 1853. 

Act to remove doubts as to the liability of all subjects of Her Majesty to the 
same jurisdiction as Natives in respect of public and Police duties and public 
charges incident to the holders of land or their local Agents or Managers. 

Whereas by virtue of Act No. IV of 1837 it is lawful for any subject of 

Preamble Majesty to acquire and hold in perpetuity, or for 

term of years, property in land, or in any emolu¬ 
ments issuing out of land, in any part of the territories under the Government 
of the East India Company; 

and whereas doubts have arisen whether all subjects of Her Majesty 
acquiring or holding property in land or in any emoluments issuing out of land, 
or acting as local agents or managers of such property, are subject to the same 
jurisdictions as Natives for enforcing the discharge of public and police duties 
incident to the holding of such property, or for the enforcement of public- char¬ 
ges and assessments upon or in respect thereof; 

and whereas it is just and reasonable that all persons who may think fit 
to hold such property, or to be the local agents or managers thereof, should be 
liable to the public burthens and duties incident thereto, and in case of neglect 

LEG. REF. Duties Act, 1853.” See the Indian Short 

'“The Landholders’ Public Charge.? and Titles Act XIV of 1897. 


Ill 


l^ombay Acts, 

The Bombay Decentraliza¬ 
tion Act, 1915. 

The Bombay Short Titles 
Acr, 1921 
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or refusal to discharge the same, should be subject to the same jurisdictions aS 
Natives; 

It is therefore declared and enacted as follows:— 

1. No person whatever, being the owner, holder or farmer of any pro¬ 

perty in land or in any emoluments issuing out of 
Non-exemption from land, in any part of the said territories, whether in 

duties of perpetuity or for a term, or, being a local agent or 

of place of birth or of n'^^nager of any such property, is, by reason of his 
descent. place of birth, or by reason of his descent, exempt 

from any public charge or assessment, or from any 
duty connected with the police, or with the salt or opium revenue, or from any 
duty whatsoever of a public nature, to which he would otherwise be subject, as 
the owner or holder of such property, or as a local agent or manager thereof. 

2. t'or the non-payment of any such public charge or assessment, or for 

the breach of any such duty as aforesaid, or for any 
Arnenability to laws, etc., neglect or misconduct in the discharge thereof, every 

such charges* and^du^des. ° person, whatever may have been his place of birth, 

or his descent, shall be subject to the same laws, 
regulations and procedure, and to the same jurisdictions, as if he were a Native 
of the said territories. 

THE LAND IMPROVEMENT LOANS ACT (XIX OF 1883)." 

No. I Short title. I Amendments. 


1883 XTX The Land Improvement Loans Repealed in part, XTI of 1891; XVI of 

Ach 1883, 1908. S.93. 

Repealed in part and amended, VlII of 

F06. 

Amended, XVIII of 1889; IV of 1914. 

I ; 

PREFATORY NOTE.—The following are extracts from the Statement of Objects 
and Reasons:—• 

**The taw under which advances can be made for the improvement of land is Act 
XXVI of 1871, as amended by Act XXI of 1876. The object of the Act was to define the 
improvements for which advances could be made by Government, to provide for the security 
as a first charge on the land improved, and to lay down the conditions on which advances 
were to be made. It was hoped by the Government when the Act was passed, that: it would 
be largely used, and that the benefit to the country would be considerable. The hope has not 
been realised. In section 3, Chapter IV of the second part of their report, the Famine 
Commissioners write:—The evidence we have received regarding the working of this Act 
renders it unquestionable that it has failed to realise the intention of promoting improve¬ 
ments, and that there is a very general reluctance to make use of its provisions.. The sums 
which have been advanced under the Act are extremely small and bear no proportion what¬ 
ever to the need which the country has of capital to carry out material improvements. 

In accordance with the suggestion of the Famine Commissioners, the Government of 
India called for the opinions of the Local Governments on the working of the Act and 
the causes of its failure. 

There was in the replies received an almost unanimous consensus of opinion that both 
the Act and the rules under it require simplification. 

It has accordingly been decided to bring forward a Bill to consolidate and amend the 
present law. For the somewhat complicated provisions of Ss. 6 to 13 of Act XXVI of 
1871, the Bill proposes to adopt the simpler rule that advances may be^ made to any person 
who is entitled, under the law for the time being in force to make improvement s on his 

LEG. REF. ibid., 1883, Supplement, p. 1296; for pro- 

• ’For the Statement of Objects and Rea- ceedings in Council, set ibid., 1882, Supple- 

sons, see Gazette of hidia, 1882, Pt. V, ment, pp. 494 and 1697; t&iW.,, .1883, Supple- 

p. 954; for Report the Select Committee, see ment, p. 2071. 
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land. For the rest, everything which it is not absolutely necessary to provide for m the 
body of the law is left to rules to be framed by the Local Governments. The objections 
sometimes taken to this method of legislation do not seem to apply to this case as the only 
interests which can be affected by the rules are those of the Government, and it may be 
presumed that sufficient care will be taken to guard them. , - , 

The local conditions and peculiarities of th^e several parts of India are so varied that 
it is only leaving great discretion to the Local Governments that rules suitable to the work¬ 
ing of the Act of this kind can be framed. . .1, 

If this Bill is passed the Legislature will have done all that ^ can fo remove the 
obstacles alleged to stand in the way of the success of the measure. There is reason how¬ 
ever to fear that the owners of land will not resort to Government for advances of this 
description to any large extent. It is impossible for the District officials to have any inti¬ 
mate knowledge of the character and means of each applicant and therefore a certain 
Amount of inquiry pd consequently of delay and trouble must precede the payment of 

money from the public treasury. ,, i * 'ii k-. «ki ** 

It is possible that private companies may be established whose agents will able to 

offer more facilities to applicants. It is proper, therefore, 

sent opportunity to provide encouragement to private enterprise in this ^ >a- 

Provisions have accordingly been inserted in the Bill to enable the Government to 
authorise companies or associations of approved character to make advances for the im¬ 
provement of lands. A companv or association so authorised will be bound to transact its 

business on principles and conditions laid down by the Governmen rnn^idpred ad 

advances made in accordance! with those principles 2"'’manner as?/thev 
vances under the Act. and will be secured and recoverable in same '"^nner as ^ they 

were loans from the Government treasury.” (See Statement of Objects and Reasons.)^ 


CONTENTS. 


SFrnoNS. 

1. Short title. 

Local extent, Commencement. 

2. Acts XXVT of 1871 and XXT of 1876 
repealed. 

3. ''Collector” defined. 

4. Purposes for which loans may be 

granted under this Act. 

5. Mode of dealing with applications for 

loans. 

6. Period for repayment of loans. 

7. Recovery of loans. 


Sections. , , . 

8. Order granting loan conclusive on 

certain points. 

9. Liability of joint borrowers as among 
themselves. 

10. Power to make rules. 

11. Exemption of improvements from 

assessment to land revenue. . . , ^ 

12. Certain powers of Provincial Gov¬ 
ernment to be exercisable by Board of 
Revenue or Financial Commissioner. 


THE LAND IMPROVEMENT LOANS ACT (XIX OF 1883). 

[12th October. 1883. 

An Act to consolidate and amend the law relating to loans of money by 

the Government for agricultural improvements.^ 

Whereas it is expedient to consolidate and amend the relating to 
loans of money by the Government for agricultural improvements; It is hereoy 

enacted as follows:— „ j t Txi- 

1, (1) This Act may be called The Land 1M 

PROVEMENT LOANS AcT, 1883. 

(2) It extends to the whole of British India, but shall not conie into 

force in any part of British India, until such date as 

Local extent, Commence- ^he Provincial Government * * *] 

ment. notification in the Official Gazette, appoint m this 

behalf. _ 


Short title. 


LEG. REF, 

^ Instruments executed by persons taking 
loans or by their sureties, as security for the 
repayment of such loans, are exempted from 
stamp-duty —see the Indian Stamp Act, 1889, 
Sch. I, Art. 40. Exemption (1), General 
Acts, Vol. V and Notification undes S. 9, 


Gen. R. and O. and S, 2 (2) of this Act. 

2 The words "with the previous sanction 
of the Governor-General in ^ 

Ss. 1 and 4 were repealed by S. 2 ot tn 

Land Improvement and r 

Loans (Amendment) Act, 1906 (VIII oi 

1906), (general Acts, Vol. VI. 


S. 5] 
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'^Collector*^ defined. 


2. (1) The Land Improvement Act, 1871, and Act XXI of 1876 ( An Adt 

to amend the Land Improvement Act, 1871), shall, 
except as regards the recovery of advances made be- 
o repea e . comes into force and .costs incurred by 

the Government in respect of such advances, be repealed. 

(2) When in any Act, Regulation or Notification passed or issued before 
this Act comes into force, reference is made to either of those Acts, the refer¬ 
ence shall, so far as may be practicable, be read as applying to this Act or the 
corresponding part of this Act. 

% 

3. In this Act, "Collector” means the Collector of land-revenue of a dis- 

»r 11 » A A Deputy Commissioner, or any officer em- 

o ec or e ne . powered by the Provincial Government by name or 

by virtue of his office to discharge the functions of a ^Collector under this Act. 

4. (1) Subject to such rules as may be made under section 10, loans may 

. be granted under this Act, by such officer as may, 

Purposes for which Ioanns from time to time, be empowered in this behalf by the 

Act. Provincial Government, for the purpose of making 

any improvement, to any person having a right to make 
that improvement, or, with the consent of that person, to any other person. 

(2) "Improvement” means any work which adds to the letting value of 
land, and includes the following, namely:— 

(a) the construction of wells, tanks and other works for the storage, 
supply or distribution of water for the purposes of agriculture, or for the use of 
men and cattle employed in agriculture; 

(h) the preparation of land for irrigation; 

(c) the drainage, reclamation from rivers or other waters, or protection 
from floods or from erosion or other damage by water, of land used for agricul¬ 
tural purposes or waste land which is culturable; 

(d) the reclamation, clearance, enclosure or permanent improvement of 

land for agricultural purposes; 

(^) the renewal or reconstruction of any of the foregoing works, or alte¬ 
rations therein or additions thereto; and 

(f) such other works as the Provincial Government * * * * 

may, from time to time, by notification in the Official Gazette, declare 
to be improvements for the purposes of this Act. 

5. (1) When an application for a loan is made under this Act, the Officer 

to whom the application is made may, if it is, in his 
Mode of dealing with opinion, expedient that public notice be given of the 
application for loans. application, publish a notice, in such manner as the 


LEG. REF. 

i<7/. S. 3 nO) of the General Clauses 
Act (X of 1897). For officer empowered in 
Sind, see Bombay Gazette, 1901, Pt. I, 
p. 1094. 

2 The words with the previous sanction 
of the Governor-General in Council” omitted 

by Act (VIII of 1906), S. 2. 

NOTES. 

Sec, 4. —The words of S. 4, are un- 
ambighous and can only be held to apply to 
improvements which have not been effected 
at the time when the loan was granted and 
cannot be held to apply to improvements 
which had already been carried out at the 
time when the loan was made. Therefore 
the Government cannot be allowed to have 
priority in respect of advances applied for 
and made after the improvements were 

C.C.M.—406 


carried out with funds belonging to a 
private individual, A comparison of S. 4 
of the Land Improvement Loans Act and 
S. 4 of the Agriculturists' Loans Act would 
show that if a loan would be granted under 
the Land Improvement Loans Act, it would 
not be granted under the Agriculturists' 
Loans Act. I.L.R. (1939) Mad. 1017?= 
1939 Mad. 711=(1939) 2 M.L.J. 23. 
A mortgagee under the Land Improve¬ 
ment Loans Act cannot be given priority in 
respect of lands other than those for whose 
benefit the loan was granted. There is 
no justification for giving priority in respect 
of a mortgage of properties which are not 
intended to be benefited by the loan granted 

under the Act. 1938 M.W.N. 280=1938 
Mad. 583. A loan granted for the purpose 
of weeding the land and for making a stone 
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Provincial Government may, from time to time, direct, calling upon all persons 
objecting to the loan to appear before him at a time and place fixed therein and 

submit their objections. 

(2) The Officer shall consider every objection submitted under sub-sec¬ 
tion (1), and make an order in writing either admitting or overruling it: 

Provided that, when the question raised by an objection is, in the opinion 
of the officer, one of «uch a nature that it cannot be satisfactorily decided 
except by a Civil Court, he shall postpone his proceedings on the application 

until the question has been so decided. 

6 (1) Every loan granted under this Act shall be made repayable by in- 

■ ^ stalments (in the form of an annuity or otherwise) 

Period for repayment of within such period from the date of the actual ad- 
loans. vance of the loan, or, when the loan is advanced in 

instalments ’[from the date'of the advance of the last instalment actually paid] 
as may, from time to time, be fixed by the rules made under this Act. 

(2) The period fixed as aforesaid shall not ordinarily exceed thirty-five 

years. , 

('3') The Provincial Government *[***♦*] in ^ 1 

the niies fixing the period, shall, in considering whether 

to thirty-five years, or whether it should extend eyon i granted 

regard to the durability of the work or the purpose '^.Son of 

and to the expediency of the cost of the work being p . S 
persons who will immediately benefit by the work. 

7 rn Subiect to such rules as may be made under section 10, all loans 

Recovery of loans. f thereon) and costs (if any) incurred in making 

the same, shall, when they become due, be recoverable by the Collector in all or 
any of the following modes, namely: 

words of the proviso to S. 7 clearly mean 
that the interests of third parties (e.i;., tn^ 
rights of an occupancy tenant) are protect¬ 
ed, but that the interest of the borrower ^and 
the interest of a mortgagee or charge holder 
from the mortgagor with repird to the pro¬ 
perty would be extinguished by a sale under 
S. 7 (1) (c) even though the mortgage may 
have been created before the date oitlw 
loan. 195 T.C. 849=43 Bom.L.R. 600= 
1941 Bom, 300. The Government has a 
first charge on the land for the lakavi loan 
pranted to the aprieulturist 

That land. 26 N.I..R. 34ft 1930 N. 195= 
13 N.L.J. 23; 1926 All. 574. Proceedings 

of Collector in recovering loans under o. / 
(1) “as if they were arrears of land 
revenue” is neither a “suit" nor execution ot 

decree of Court. 109 T.C. T4^5 Rang. 
806=1928 Rang. 81. The non-mclusion ot 
condition 14 of the conditions appended to 
form T annexed to the rules under the Land 

Improvement Loans Act, in a 
takavi loan under the Act. as provided by 
R. 12 of the rules, does not have the ettect 

of depriving the Collector of the T 

proceed under S. 7 (1) ow ' 

182 T.C. 635. 41 Bom.L.R. 257= 
1939 Bom. 183. Tt is clear on ^ a 

perusal of S. 7 that 
tention of the Legislature that the haoi- 


I.KG. RTF. 

1 Substituted for “from the date of^^ the 
actual advance of the last instalment by 

S. 2 of Act XVTIT of 1899. . 

2 The words “and Governor-General in 
Council" and the words “and sanctioning 
were repealed by S. 3 of Act VTII of 1906. 

NOTES. 

pavement in a part of it is one for a pur¬ 
pose which falls under the Land Improve¬ 
ment Loans Act. A loan for such a pur¬ 
pose does not come 

Loans Act. 41 Bom.L.R. 2.-)7=1939 Bom. 

101 

Sec. 7.—The effect of S. 7 (1) (c) ‘o 
create a charge upon the property for the 
benefit of which the loan >s '^^en _ 19g 

N.L.T. 235. See also 69 P.R. 'p"- “ 

Mad.' 572. A loan advanced 

Land Improvement Loans Act is subject to 

the proviso to S. 7 (c) a first . 

the land for the improvement of 
loan is advanced; and the statutory charge 
created bv S. 7 is enforceable against he 
land even in the hands of a bona pae Vxn- 
chaser for value without notice of t 
charge. The purchaser cannot seek to 

exempt the land he has purchased from the 

charge by relying on S. 100, T.F. 

41 Bom.L.R. 257=1939 Bom. 183. The 
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(a) from the borrower—as if they were arrears of land-revenue due by 

him; 

(b) from his surety (if any)—as if they were arrears of land-revenue 
due by him; 

(c) out of the land for the benefit of which the loan has been granted— 
as if they were arrears of land-revenue due in respect of that land; 

(d) out of the property comprised in the collateral security (if any)— 
according to the procedure for the realization of land-revenue by the sale of 
immovable property other than the land on which that revenue is due: 

Provided that no proceeding in respect of any land under clause (c) shall 
affect any interest in that land which existed before the date of the order grant¬ 
ing the loan, other than the interest of the borrower, and of mortgagees of, or 
persons having charges on, that interest and, where the loan is granted under 
section 4 with the consent of another person, the interest of that person, and of 
mortgagees of, or persons having charges on, that interest. 

(2) When any sum due on account of any such loan, interest or costs is 
paid to the Collector by a surety or an owner of property comprised in any 
collateral security, or is recovered under sub-section O) by the Collector from a 
surety or out of any such property, the Collector shall, on the application of the 
surety or the owner of that property (as the case may be), recover that sum on 
his behalf from the borrower, or out of the land for the benefit of which the 
loan has been granted, in manner provided by sub-section (1). 

(3) It shall be in the discretion of a Collector acting under this section 
to determine the order in M^hich he will resort to the various modes of recovery 

permitted by it. 

8. A written order tmder the hand of an officer empowered to make loans 

under this Act granting a loan to, or with the consent 
Order granting loan con- of, a person mentioned therein, for the purpose of 
elusive on certaifi points, carrying out a work described therein, for the benefit 

of land specified therein, shall, for the purposes of this Act, be conclusive 

evidence— 

(a) that the work described is an improvement within the meaning of 

this Act; 

(b) that the person mentioned had at the date of the order a right to 
make such an improvement; and 


(c) that the improvement is one benefiting the land specified. 


NOTES. 

lity for the takavi loan should rest primarily 
on the land for the benefit of which the loan 
was taken. Sub-Cl. (3) of S. 7 gives the 
Collector absolute discretion to determine 
the order in which he should resort to the 
various modes of recovery permitted by the 

section. 41 Bom.L.R. 257—1939 Bom. 
183 The failure of the Collector to send 
a copy of the order to the Sub-Registrar 
for registration as required by S. 89 of the 
Registation Act cannot affect the operation 
of S 7 of the Land Improvement Loans 
Act. The Registration Act itself provides 
no ' penalty for non-compliance with the 
provisions of S. 89. There is also no pro¬ 
vision in the Land Improvement Loans Act 
which requires that a copy of the order 
sanctioning the loan should be sent to the 
Sub-Registrar. 41 Bom.L.R. 257:=:I939 
Bom. 183. S. 161, U. P. Land Revenue 


Act has to be read with S. 7 of this Act. 
24 A.L.T. 718=1926 All. 574. 

Secs. 7 and 12.—^Under S. 7 the land for 
which the advance is made for improvement 
is a security to the Government for the pur¬ 
pose of securing the repayment of the ad¬ 
vance. . 27 I.C. 391. Where the certificate 
executed by the Collector at the time of 
granting loan and registered under S. 12 
stated that, for repayment of the loan with 
interest, the immovable property specified in 
the margin and the land on which the im¬ 
provement was to be made was hypothecated 
to the Government, the Government obtains 
a perfectly good charge on the land and is 
entitled to enforce the charge by sale in the 
ordinary manner. 27 I.C. 391. The langu¬ 
age of the proviso to S. 7 (1) shows the 
intention of the Legislature to give land 
improvement loans priority over existing 
encumbrances. 18 N.L.J. 193. 
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9. When a loan is made under this Act to the members of a village com¬ 

munity or to any other persons on such terms that all 

erl'as a'mon^ themsdver" severally bound to the Govern¬ 

ment for the payment of the whole amount payable in 

respect thereof, and a statement showing the portion of that amount which as 
among themselves each is bound to contribute is entered upon the order grant¬ 
ing the loan and is signed by each of them and by the officer making the order, 
that statement shall be conclusive evidence of the portion of that amount which 
as among themselves each of those persons is bound to contribute. 

10. The Provincial Government ^[ * * * * * *] 

may, from time to time, by notification in the 
Official Gazette, make rules consistent witfi this Act 

to provide for the following matters, namely:— 

(a) the manner of making applications for loans; 

(b) the officers by whom loans may be granted; 


Power to make rules. 


(c) the manner of conducting inquiries relative to applications for loans, 
and the powers to be exercised by officers conducting those inquiries; 

(d) the nature of the security to be taken for the due application and 
repayment of the money, the rate of interest at which, and the conditions under 
which, loans may be granted, and the manner and time of granting loans; 

(e) the inspection of works for which loans have been granted; 

(/) the instalments by which, and the mode in which, loans, the interest 
to be charged on them and the costs incurred in the making thereof, shall be paid; 

(g) the manner of keeping and auditing the accounts of the expenditure 
of loans and of the payments made in respect of the same; and 

(h) all other matters pertaining to the working of the Act. 

11. When land is improved with the aid of a 
. loan granted under this Act, the increase in value 

improve- (Jerived from the improvement shall not be taken 
merits trom assessment to . ^ . . . . ^ ^ . i 

land-revenue. account in revising the assessment of land-revenue 

on the land: 

Provided as follows:— 

(1) Where the improvement consists of the reclamation of waste-land, 

or of the irrigation of land assessed at unirrigated rates, the increase may be so taken 
into account after the expiration of such period as may be fixed by rules to be 
framed by the Provincial Government ^[* * * * * *]; 

(2) nothing in this section shall entitle any person to call in question any 
assessment of land-revenue otherwise than as it might have been called in ques¬ 
tion if this Act had not been passed. 

®[12. The powers conferred on a Provincial Government by sections 4 

(1), 5 (1) and 10 may, in a Province for which there 
is a Board of Revenue or a Financial Commissioner, 
be exercised in the like manner and subject to the like 
conditions by such Board or Financial Commissioner, 
as the case may be: Provided that rules made by a 
Board of Revenue or Financial Commissioner shall 
to be subject to the control of the Provincial Government.] 

LEG. REF. Governor-General in Council” omitted by 

^ The words “subject to the control of the Act VIII of 1906, S. 5, ^ * 

Governor-General in Council” were omitted ^ Inserted by Act IV of 1914, S. 2 and 
by Act IV of 1914, S. 2 and Sch., Part I. Sch.,PartI. 

2 The words “with the approval of the 


Certain powers of 
Provincial Government 
to be exercisable by Board 
of Revenue or Financial 
Commissioner. 
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,Year. 

4 

No. 

Short title. 

Amendments. 

1920 * 

t 

XVIII 

1 

The Indian Law Reports Act, 
1875. 

J 

Repealed in part, XII of 1876. 

Amended, XXXVIII of 1920; XXXII of 
1925 and XXXIV of 1926. 


[IZth October, 1875 

An Act for the improvement of Law Reports, 

[Preamble.] Omitted by the Government of India {Adaptation of Indian 
Laws) Order, 1937. 

1. This Act may be called The Indian Law 
Reports Act, 1875. 

It extends to the whole of British India; 

and it shall come into force on such day as the 
Central Government notifies in this behalf in the 


Short title. 


Local extent. 
Commencement. 

Official Gazette. 


Authority given only to 
authorised reports. 


2. [Repeal of Act II of 1875.] Rep. by the Repealing Act, 1876 {XII of 
1876). 

3. No Court shall be bound to hear cited, or shall receive or treat as an 

authority binding on it, the report of any case ^[decided 
on or after the said day but any Court in British 
India which is a High Court for the purposes of the 

Government of India Act, 1935] other than a report published imder the 
authority of ®[any Provincial Government], 

4. Nothing herein contained shall be construed 
Authority of judicial de- to give to any judicial decision any further or other 
cisions. authority than it would have had if this Act had not 

been passed. 


THE LAWS LOCAL EXTENT ACT (XV OF 1874). 


Year. 

No. 

Short title. 

‘Amendments. 

1874 

« 

XV 

Laws Local Extent Act 

• 

Repealed in part, VIII of 1875; XII of 1876; 
XVIII of 1877; VI of 1878; XI of 1878; XXVI 
of 1881; X of 1882; VIII of 188/; IX of 1887; 
VII of 1889; XIII of 1889; VIII of 1890; XII 
of 1891; IV of 1894; IX of 1894; XI of 1901; I 
0 f 1903; IV of 1922; XXI of 1923; XU of 1927 • 
III of 1937 and I of 1938. 


• 


Amended. XII of 1891. 


LEG. REF. 

1 For the Statement of Objects and 
Reasons, see Gazette of India, 1875, Pt. V, 
?. 139; for Proceedings in Council, see ibid., 
Extra Supplement, dated 31st July, 1875, 
>. 5, and ibid., Extraordinary, dated 2Sth 
October, 1875, p. 1. 

^Substituted by A.O.. 1937 for “decided 
^.wy of the said High Courts or by the 


Chief Court of Oudh on or after the said 
day"’. 

3 Substituted by A.O., 1937 for “any 
Local Government”. 

NOTES. 

Secs. 3 and 4.—Object of S. 3, see 28 C. 
289 ; 4 C.W.N. m; 28 C. 171 (duly wfil 
field copy of a law report decision is ad- 
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THE LAWS LOCAL EXTENT ACT (XV OF 1874).' 

CONTENTS. 


Preamble. 

Sections. 

1. Short title. 

2. Interpretation-clause. 

3. Local extent of Acts in first sche¬ 
dule. . j 

4. Local extent of enactments in second 

schedule. ^ . ... 

5. Local extent of enactments m third 

schedule. . . 

6. Local extent of enactments in lourth 

schedule. ^ 

7. Local extent of enactments m htth 

schedule. 

8. Savings. 

9. [Repealed.] 

SCHEDULES. 

First Schedule. 

Enactments in force throughout the whole 

of British India, except the Scheduled 

Districts. 

Second Schedule. 

Enactments in force throughout the 

-whole of the territories subject to the 
Government of the Governor of Fort bamt 
George in Council except the Scheduled Dis- 

tricts. 

Third Schedule. 

Enactments in force throughout the 

whole of the territories subject to the 
Government of the Governor of Bombay m 
Council, except the Scheduled Districts. 

Fourth Schedule. 

Enactments in force throughout the 


Sections. 

whole of the territories subject to the 
Government of the Lieutenant-Governor of 
Bengal except the Scheduled Districts. 

Fifth Schedule. 

Enactments in force throughout the 
whole of the territories subject to the 
Government of the Lieutenant-Governor of 
the North-Western Provinces, except the 
Scheduled Districts. 

Sixth Schedule. 


Part. 

I. 

II. 

III. 

IV. 


Scheduled Districts, Madras. 
Scheduled Districts, Bombay. 
Scheduled Districts, Bengal. 
Scheduled Districts, North Western 

Provinces. . , 

V. Scheduled Districts, Punjab. 

VI. Scheduled Districts, Central Pro- 
'"viL The Chief Commissionership of 

VIII^ The Chief Commissionership of the 

Andaman and Nicobar Islands. 

IX. The Chief Commissionership 

Ajmer and Merwara. ^ ^ 

X. The Chief Commissionership 

Assam. 

XI. [Repealed], 

XII. Repealed,] 

XIII. Repealed.] 

Seventh Schedule. 

[Repealed] 


of 

of 


[Bth December, 1874. 

An Act for declaring the local extent of certain Enactments, and for other 

^ purposes, 

it is expedient to declare the local extent of certain Acts I»ssed 
Whereas it is expedient^^ Governor-General of India in Council Ae 

Preamble. Legislative Council of India, and the Council of the 


LEG. REF. 

1 For the Statement of Objects and Rea¬ 
sons, see Ga:;eite of India, 1870, Pt. V. p. 

153; and for proceedings 

ibid., 1871, Supplement, pp. 1074 and 1218, 

and ibid., 1874, Supplement, pp. 1885 and 

1976. 

NOTES. . 

missible). Unauthorized reports are on the 
same footing as '‘^reported cases. ^ 

C. 319. But see also 4 Rang. 146=1926 Rang, 
164 (F.B.) (Decision reported m a pnvate 

publication not authorized by 
Government is not absolutely binding). 
The Court has a discretion to hear a case 
cited from an unauthorised report, in 

exercising its discretion in 
occasion, the Court should give due weight 
to the practice prevailing m the Courts wim 
reference to any particular report the deci¬ 
sion from which is cited at the bar. 130 


LC. 190=1931 M. 71. Se£ also \9s0 M. 
W.N. 955. The Act has no application to 
a decision of the Privy Council, and a Court 
is at liberty to refer to an unaumonzed 
report of a decision of the Privy Cou^l, 
and if satisfied that it is a corrwt report, it 
is bound to follow it. 48 M. 846=1926 M. 
20=49 M.LJ. 498. A view expressed m a 
judgment of a High Court which has not 
been officially published even without reasons 
is entitled to respect, and any examinaUon 
of it ought to start with the assumption that 
it is correct and has good reasons behind it. 
But it is not to be followed blindly, like one 
that is officially published, though go^ 
reasons must be 

1925 N. 414=8 N.L.J. 153=93 LC, 85^ 
Digest of Civil Rulings is no authority. 26 

N.l.R. 178=1930 N. m. It 

to report the judgment^ of^ 

Court reversing the decision in R case wntcn 
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Grovernor-General of India assembled for the purpose of making Laws and 
Regulations; 

And whereas it is also expedient to consolidate the laws relating to the 
local extent of certain Acts and Regulations in the Presidencies of Fort St. George 
and Bombay, and in the Lower and the North-Western Provinces of the Presidency 
of Fort William in Bengal; 


It is hereby declared and enacted as follows:— 


Short title. 


Interpretation-clause. 


1. This Act may be called The Laws Local 
Extent Act, 1874. 

2. In this Act the expression “Scheduled Dis¬ 
tricts” means the territories mentioned in the sixth 
schedule hereto annexed. 


Local extent of Acts in 
first schedule. 


3. The Acts mentioned in the first schedule 
hereto annexed are now in force throughout the 
whole of British India, except the Scheduled Districts. 


Local extent of enact¬ 
ments in second schedule. 


4. The enactments mentioned in the second schedule hereto annexed are 

now in force throughout the whole of the territories 
now subject to the Government of the Governor of 
Fort Saint George in Council, except the Scheduled 

Districts subject to such Government. 

5. The enactments mentioned in the third schedule hereto annexed are 

now in force throughout the whole of the territories 
now subject to the Government of the Governor of 
s in ir sc e u e. Bombay in Council, except the Scheduled Districts 

subject to such Government. 


6. The enactments mentioned in the fourth schedule hereto annexed are 

now in force throughout the whole of the territories 
now subject to the Government of the Lieutenant 
Governor of Bengal except the Scheduled Districts 
subject to such Government. 


Local extent of enact¬ 
ments in fourth schtdule. 


7. The enactments mentioned in the fifth schedule hereto annexed are 

now in force throughout the whole of the territories 
Local extent of enact- now subject to the Government of the Lieutenant 
ments in fifth schedule. Governor of the North-Western Provinces of the 

Presidency of Fort William except the Scheduled 
Districts subject to such Government. 

Savings. 8. Nothing herein contained shall— 

(a) bar the power of the Central Gkjvemment or the Provincial 
Government, under any law for the time being in force, to extend to any place 
any Act mentioned in the said first schedule; 

(&) extend any Act empowering the Provincial Government to extend 
the same or any part thereof, or affect in any manner the exercise of such power; 

(c) affect the operation of any Act or Regulation heretofore extended 
to or declared to be in force in any of the Scheduled Districts; 


NOTES. 

they have reported. A decision in second 
appeal should rarely be reported until any 
appeal preferred against it under the Le^rs 

Patent has been determined. 10 P. 622= 


12 Pat.L.T. 308. Subordinate Courts are 
bound to follow decision of Bench of High 
Court. 48 All. 432=24 A.L.J. 430i=1926 
All. 346. 
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(6 : 

{d) revive any enactment which has been repealed either generally or 
with reference to some special subject; 

{e) [Rep.byActVinofm7]\ 

if) Amending Act {XII of 1891)]; 

(g) [Rep. by the Guardians and Wards Act {VIII of 1890)]; 

{h) [Rep.byActVIIIofm7]\ 

(i) [Rep. by the Repealing and Amending Act {IV of 1894)]; 

(;) extend to any of the Towns of Calcutta, Madras and Bombay any 
law not now in force therein; 

i[(;7) extend to Pargana Bhadohi or Pargana Kera Mangror in the 
Mirzapur District, or to Pargana Kaswa Raja in the Benares District, any law 
not now in force therein]; 

{k) affect the operation of any enactment not mentioned in any of the 
schedules hereto annexed. 

9. [Enactments repealed.] Rep. by the Repealing Act {XII of 1876). 


FIRST SCHEDULE.^ 

{See section 3.) 

Acts of the Supreme Council. 


Year and Number. 

Subject. 

% 

1837, IV 

1838, XXV 

1839, XXIX 

1839, XXX 

„ XXXII 

Power to acquire land. 

Wills executed before the 1st January, 1866. 
Dower, when marriage was contracted before 
1st January, 1866. 

Inheritance, where descent took place before 1st 
January, 1866, 

Interest. 


LEG. REF. 

1 Inserted by S. 15 of the Benares Family 

Domains Act (XIV of 1881). 

2 Act XV of 1874 having been repealed, so 

far as it relates to the following enactments, 
by the Acts noted against each, the referen' 
ces to those enactments have been omitted 

from this schedule: 


Enactments omitted. 

A Q 

XXVI of 1836 
VI of 1840 
XI of 1841 
XVIII of 1841 

XIX of 1841 
IX of 1842 

XII of 1842 

XX of 1847 
XXXIV of 18S0 

XXX of 1852 
XXXIII of 1852 
XVIII of 1854 






Repealing Acts. 
Acts. 

XII of 1927. 
XXVI of 1881. 
VIII of 1887. 

XI of 1878. 
XII of 1927. 
XII of 1891. 

VIII of 1887. 

XII of 1927. 
The A.O.. 1937. 

XII of 1927. 
VIII of 1887. 
XII of 1891. 


Enactments omitted. 

Acts. 

Ill of 1858 
I of 1859 
III of 1859 
VIII of 1859 
XV of 1859 
XIV of 1859, S. IS 
XXVII of 1860 
IX of 1861 
XXIII of 1861 
VI of 1863 
VI of 1864 
XI of 1865 
XXI of 1865 
V of 1866 
X of 1866 
X of 1867 
X of 1868 
XV of 1869 
I of 1870 


Repealing Acts. 
Acts. 

The A.O., 1937. 
XXI of 1923, 
VIII of 1887. 

XII of 1891. 

VII of 1889. 
VIII of 1890.’ 

XII of 1891, 

XII of 1927. 
IX of 1887. 

XII of 1927. 

XII of 1891. 
IX of 1887. 
XII of 1891. 

XII of m. 


» • 


• • 


-I 

.. J 


% • 




• * * 


• • 




I 
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Year and Number. 


1841, X 

1843, V 

185a, V 

M850, XII 

XVIII 
XIX 
XXI 
XXXVII 

1853, II 

1854, XXXI 

lfcS5, XI 

XII 
XIII 


I* 

tf 

M 

yf 


19 

yf 


9 9 


XXIII 


99 


99 


1856, 

99 

^ 1857 , 

2 

99 

9 

99 


1859, 

1860, 
1862, 
1863, 


99 


1864, 

1865, 


99 


1866, 


99 


1867, 


XXIV 

XXVIII 

IX 

xr 

XV 

XI 

XXV 

XXXV 


3XXXVI 

IK 

XXI 

III 

XVI 


XXIII 

XXXI 

III 

III 

XV 

XXI 

XXVIII 

XXV 


Subject. 


♦ • 


• t 


• • 


• » 


♦ « 


• • 


t • 


Registration of Ships. 

Slavery. 

Coasting Trade. 

Navigation Laws. 

Default of Public Accountants. 

Protection of Judicial Officers. 

Binding of Apprentices. 

Non-forfeiture of rights by loss of Cgste. 
Inquires into the behaviour of Public Servants 
Burdens on land. 

Barring entails : Conveyances by married women. 
Mesne pronts and improvements. 

Executors and Administrators. 

Compensation for loss occasioned by death caus¬ 
ed by actionable wrong. 

Administration of mortgaged estates in cases of 

descents occurring or devises made before the 
1st January, 1866. 

Penal servitude. 

Interest. 

Bills of Lading. 

Desertion by European Soldiers, 

Marriage of Hindu Widows. 

Offence against the State, 

Forfeiture by Mutineers, 

Estate of Lunatics not subject to 
Supreme Courts. 


furisdiciion of 


Lunatic Asylums, 

Sections 16, 17, 18 and 20 —Forfeitures. 
Registration of Societies. 

Government Seal. 

Excise Duty payable on Spirits used in Arts and 
Manufactures. 

Claims to waste-lands. 

Gazette of India. 

Foreigners. 

Common Carriers, 

Marriage and Divorce among Parsees. 
Dissolution of Marriages of Native Converts. 
Trustees and Mortgagees' Powers. 

Printing Presses, etc. 


SECOND SCHEDULE.^ 
(See section 4.) 


LEG. REF. 

’■Act XII of 1850 is repealed locally in 
Assam by the Assam Land Revenue Regu¬ 
lation, 1886 (I of 1886), Assam Code. 

^I^ese Acts were repealed by S. 3 and 
Sch. of Act IV of 1922. 

^ These Acts were repealed by the Indian 
Lunacy Act, 1912 (IV of 1912). 

Act XV of 1874 having been repealed so 
far as it relates to the following enactments, 
by the Acts noted against each, the refe- 
rences to those enactments have been omitted 
from the schedule:— 

Enactments omitted. Repealing Acts. 

Mad. Reg. < 0^1 

III of 1802, S. 11 .. XU of 1891. 

CC*M.-407 


Enactments omitted. 

V of 1802, S. 30 .. 

XIII of 1802 

I of 1805 .. L 
II of 1807 .. ( 
IV of 1816 .. J 
IX of 1816, S. 43 .. 

XIV of 1816 V 
V of 1816 .. 

I of 1819 .. 

II of 1819 
IV of 1821, S 4 ' 

III of 1831 
VII of 1832 
XI of 1832 
XIV of 1832 


♦ • 


4 « 


*1 




j 


Repealing Acts. 
Acts. 

XI of 1901. 
Do, 

XII of 1891 


XII of 1927 

The A.O., 1937 
XII of 1876 
XII of 1876 
VI of 1878. 

XIII of 1889. 
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(a).—M adras Regulations. 


[SCH. II 


Year and Number. 


Subject. 


ri802, 

III (S. 1, part of S. 16 only). 

■ 

XIX (S. 2) 

.. 

XXV 

[ „ XXVI (Ss. 1, 2 and 3 only). ^ 

„ XXIX 

ri803 

I 

1 .. 

II 

* 1804, 
1806. 

* 1808 
1816. 

V 

TP[(S 7, cl. second]) 

VII 

XI 

6 

ff 

XII 

1817, 

ft 

VII 

VIII (S. 9 only) 

1822, 

M 

IV 

Vlf (cl. 1 of S. 3 only) 

lih, 

1828, 

1829, 

1830, 

1831, 

IX 

III 

VII 

V 

I 

V (S. 1, cl. 2 only) 

6 

P9 

VI 

7 

• 1 

X 

1832, 

III 


Procedure of C^vil Courts. 

Covenanted Civil Servants forbidden to lend. 
Settlement of Land-revenue 
[Registration of malguzari land. 

Karnams. 

Board of Revenue. 


Conduct of Collectors, etc. 


Courts of Wards. 

Collectors and Karnams. 

Martial hiv. 

Sections 8, 9,10—Heads of villages: section 11, 
cl. 1—Stolen property: Section 13—Disrovery 
of corpses: Sec ion 14—Register of persons 
confined by heads of villages; and Section 47— 
Magistrates charged with maintenance of peace 
Reference of claims regarding land and produce 
to Villages and District Panchayats. 

M aintenance of Bridges, etc: Escheats. 

Sale for arrears of revenue of estate belonging 
to Native Offi er or Soldier. 

Explanation of Madras Regulation XXV of 1802. 
Native Officers in Revenue and other Public 
Departments. 

Embezzlement by public servants and malversa¬ 
tion in revenue-matters. 

Powers of Subordinate and Assistant Collectors. 
Hindu Wills and Estates. 

Prohibitiqn of Widow burning. 

Liability of Ministerial Officers for reception of 
improperly stamped document. 

Hereditary Village Offices. 

Prohibition of Sale of Estate of Minors for 
Arrears of Revenue. 

Limitation for Suits against orders of Revenue 
Authorities under Madras Regulation VII of 
1828. 


LEG. REF. 

^ This Regulation has been repealed 

locally by Madras Act II of 1894. 

2 Act XV of 1874, so far as it relates to 

the portions of Madras Regulation V of 
1804, which were repealed by the Guardians 
and Wards Act, 1890, is repealed by the 
latter Act. The Regulation was repealed by 
Madras Act I of 1902 (Madras Court of 

Wards Act). • • n 

s Parts of Ss. 1 and 7 were originally 

referred to in this schedule. Of 
Regulation only the second clause of S. 7 is 
now in force, see Pt. Ill of the Schedule 
to the Repealing Act, 1876 (XII of 1876), 
^Repealed by S. 3 and Sch. of Act IV of 


1922. 

® Madras Regulation XII of 1816 has been 
repealed by Madras Act IV of 1897 (me 
Madras Survey and Boundaries Act) so far 
as it applies to cases of claims to lands or 
crops, the validity of which claims may 
depend upon the determination of an uncer¬ 
tain and disputed boundary or land-mark. 

® Repealed by Madras Act III of 1895 
(Madras Hereditary Village Offices Act), 

7 Act XV of 1874, so far as it relates to 
Madras Regulation X of 1831, S. 3, is repeal¬ 
ed by the Guardians and Wards Act, 

(VIII of 1890). So much of the Regula¬ 
tion as is now in force is printed in the 
Madras Code, Vol. I, ‘ 
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—Acts of the Supreme Council relating to the Lower Provinces.^ 


Year and Number. 

Subject 

ri837, XXXVI 

*-^1839, VII 

\_imo, VIII 

“1846, I 

*1849, X 

*1853, XX 

ri857, VII 

*41858, I 

tl859, XXIV 

Criminal Jurisdiction of Collectors. 

Tahsildars. 

Awards of Panchayats. 

Pleaders. 

Commissioners of Revenue. 

Pleaders. 

Uncovenanted Agency. 

Compulsory Labour. 

Police. 

1 • 


THIRD SCHEDULE.-^ 
(See sectiofi 5.) 

(q),—Bombay Regulations. 



Year and Number, 


Subject. 



Section 21 (caste questions); * ♦ * • 

Section 26® (Jaw applicable to suits) ; section 69® 
c auses second and third^ (attachment and distraint 
of crops). 

Preamble; section 9 (acknowledgments of debt): 
section 14 I (interest) : section 15 (mortgages and 

pledges). 

Administr ation of Estates. 

Second 19 (Magistrate’s power to make rules:) 


LEG. REF. 

•Act XV of 1874 having been repealed so 
r as it relates to the following enactments, 
the Acts noted against each, the refer- 
;es to those enactments have been omitted 

)m this schedule. . 

Enactments omitted. Repealing Acts. 

Acts 


XII of 1838 
XVII of 1840 
VII of 1852 
VI of 1844 
IX of 1846 
X of 1855, 
XIV of 1855 
XXI of 1855. 
VIII of 1856 
XIV of 1858 
XVIII of 1860 
XI of 1869 
XXIV of 1869 
“Repealed by 
dadras Court of 


S. 10 


} 


} 


VI of 

XII of 

III ot 
XII of 
XI of 
VIII of 


1878. 

1891. 

1937. 

1927. 

1901. 

1887. 


XII of 1927. 


VIII of 1890. 
XII of 1927. 
XII of 1891. 
XVIII of 1877. 
Madras Act I of 1902 
Wards Act). 


3 As to the repeal of Acts I of 1846 and 
XX of 1853 in the Madras Presidency, see 
Ss. 1 and 42 of the Legal Practitioners’ Act, 
1879 (XVIII of 1879). 

4 Act XV of 1874 having been repealed so 
far as it relates to the following enactments, 
by the Acts noted against each, the referenc¬ 
es to those enactments have been omitted 
from this schedule :— 


Repealing Acts. 
Acts. 


XII of 1891: 


Enactments omitted. 

Bom. Reg. 

XII of 1827, preamble ., 

XVI of 1827 

XXI of 1827, Ss. 1-16, 46. 

XXII of 1827, Ss. 

XXV oi 1827 The A.O., 1937. 

« Certain words were omitted by S. 2 and 
Sch. of the Repealing Act, 192&^ (XII of 
1927). 

®Bom. Code. 
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Year and Number. 


Subject. 


f 

I 


I 



1827, 

XIII 


1 f 

XXII 

2 

1830, 

V 

1 


XIII 

1 

"1831. 

XV 


1832, 

II 

L1833. 

V 


• « 


section 20 (standards of weights and measures): 
section 27, clause 2 (supervision of suspected per¬ 
sons) : section 37, clauses first and second (respon¬ 
sibility of villages for robberies). 

Section 34, clause third (letter substituted for sum¬ 
mons). 

Sections 40, 41, 42, 43 (passage of troops). 

Section 1 (Revenue Commissioners): section 2, clau¬ 
ses I, 2. 3 (Collectors and Sub-Collectors). 

Civil jurisdiction of Jagirdars. 

Village Patels. 

Realization of Revenue. 

Hereditary OlH.ers. 


(b). —Acts of the Supreme Council relating to the Bombay 

Presidency.® 


Year and Number. 



1838, 

XVI 

4 


XVIII 


1838, 

XIX 


1839, 

XX 


1840, 

XV 

4 

1842, 

XIII 

4 

1 f 

XVII 


1844, 

XIX 

0 

1846, 

I 

4 


III 

0 

1853, 

XX 


Subject. 


fudiciary. 

Sureties. 

Coasting Vessels. 

Revenue. 

Agents of Foreign Sovereigns. 
Revenue. 

Revenue Commissioners. 

Abolition of Town Duties. 

Pleaders. 

Sections 1 5 and 6—Boundary Marks. 
Pleaders. 


FOURTH SCHEDULE.® 

(See section 6.) 

(a).—B engal Regulations (Lower Provinces). 


Year and Number. 


Subject. 



.. [Perpetual Settlement. 

.. ICoIlection of Land-revenue. 


LEG. REF. 

iBom. Code. 

2 Bom. Reg. IV of 1827, S, 69 and Bom. 
Regs. V of 1830, XV of 1831, II of 1832 and 
V of 1833, are repealed locally by the Bom¬ 
bay Lan^ Revenue Code, 1879 (Bom. Act V 
of 1879), Bom. Code. 

3 Act XV of 1874 having been repealed so 
far as it relates to the following enactments, 
by the Acts noted against each, the referen¬ 
ces to those enactments have been omitted 
from this schedule :— 

Enactments omitted. 

Acts 

XI of 1843 

III of 1852 

XXI of 1852 


Repealing Acts. 
Acts. 

XII of 1891. 


Enactments omitted. 
Acts. 

X of 1855, S. 10 . 
VIII of 1856 
XX of 1864 


Repealing Acts. 
Acts. 

XI of 1901. 
IX of 1894. 
VIII of 1890. 


-»Acts XVIIT of 1838, XIII and XVII of 
1842 and III of 1846 are repealed locally by 
tlie Bombay Land-Revenue Code, 1879 
(Bom. Act V of 1879), Bom, Code< 

^ As to the repeal of Acts I of 1846 and XX 
of 1853 in the Bombay Presidency, see Ss. 1 
and 42 of the Legal Practitioners* Act, 1879, 
(XVIII of 1879). 

® Act XV of 1874 having been repealed so 
far as it relates to the following enactments, 
T Ben, Code. 
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Year and Number. 


Subject. 


1793. 

VIII 

II 

XI 

It 

XIX 

ft 

XXXVIII 

n 

XXXVIII 

1704. 

III 

1799. 

V 

1800, 

VIII 

1801, 

I 

U804, 

X 

1806, 

XI 

1810, 

XIX 

1812, 

V 

ftft 

XI 

1817, 

XX 

1810, 

II 

1821, 

IV 

^1822 

HI 


XI 

1823. 

VI 

It 

VTI 

1825, 

VI 

n 

M 

ll 

IX 

XI 

XITI 

W W 

ll 

XIV 

1827. 

M 

III 

V 

1828, 

III 

II 

IV 

1829, 

I 


XVII 

1830, 

V 


• • 


• • 


» 4 


• « 

• • 

♦ • 


• « 


• • 



• • 

• • 

♦ • 

« » 


• • 

• ft 

ft I 

t ft 
ft ft 
ft ft 

ft ft 


• ft 


ft ft 

ft ft 


Rules for Decennial Settlement. 

Native laws of inheritance to Revenue-paying land. 
Title to lands exempt from Revenue. 

Title to lands exempt from Revenue under badshahi 
grants. 

Section 1—Preamble: Section 2—Prohibition of loans 
by Covenanted Servants. 

Sections 13, 16, 17. 18. 19 and 20—Arrears of Revenue 
Wills and Intestacies of Natives. 

Pargana Register of Lands. 

Arrears of Revenue: Division of Joint Estates. 
Punishment hy Courts-martial of certain State 
I offences. 

Passage of Troops. 

Maintenance of Bridges, etc., Escheats. 

Collection of Land-revenue. 

Removal of Foreign Emigrants. 

Section 29—Criminal process in Salt and Opium 
Departments : Section 30, clauses 1, 2 and 5—Build¬ 
ing forts; Collecting sepoys and stores; Encroach¬ 
ing on roads. 

Resumption of Revenue-free lands. 

Powers of Collectors and Magistrates. 

Boards of Land-revenue. 

Section 36—Khas management of purchases by Gov¬ 
ernment : Section 38—Non*liability of Government 
for errors of Courts. 

Indigo Contracts. 

Prohibition of loans to Covenanted Civil Servants. 
Passage of Troops. 

Defaulting Malguzars, ' 

Alluvion and diluvion. , . j ' 

Settlement of resumed Lakhiraj land. ^ 

Authority to confirm Lakhiraj tenure; Native 

grants. 

Section 5—Evidence. 

Management of Estates under attachment. 

Appeals from decisions of Revenue Authorities. 
Section 1 and section 2, clause 4—Time during which 
Collectors are to be considered engaged in making 

settlements. j . 

Commissioners of Revenue, and Board of Revenue. 

Widow-burning 

Sections 1 and 5—Indigo Contracts. 


% 




LEG. REF 

)y the Acts noted against 
nces to those enactments 
:ed from this schedule;— 
enactments omitted. 

Beng. Reg. 

XLVIII of 1793 

III of 1794, S. 12 
LVIII of 1795, Ss. 3&4 
XV of 1797 
I of 1798 

XVII of 1806, Ss. 7 & 8 
XX of 1810 
XI of 1811 
XIX of 1814 


each, the refer- 
have been omit- 

Repealing Acts. 
Acts. 

]j XII of 1891. 
XII of 1876. 

j" XII of 1891. 

XIII of 1889. 
• • ] XII of J891 


Enactments omitted. Repealing Acts. 

Beng. Reg. Acts. 

V of 1817 .. VI of 1878. 

XX of 1817, Ss. 28 & 32. XII of 1891. 
in of 1818 .. The A.O.^ 1937. 

VI of 1819 XII of 1891. 

XX of 1825 .. X of 1882. 

IV of 1829 .. XII of 1876. 

1 Repealed by S. 3 and Sch. of the Spe¬ 
cial Laws Repeal Act, 1922 (IV of 1922). 

2 Repealed by the Bengal Board of Re¬ 

venue Act. 1913 (Beng. Act JI of 1913), 
Beng. Code. . • - 

s Ben. Code. ; ,, * . 
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—Acts of the Supreme Council relating to the Madras Presidency.' 


Year and Number. 

Subject. 

183^, 

X 


Indigo Contracts. 

if 

XXI 

• • 

Creating ^ilas. 

1841, 

XII 

♦ 

Section 2—No Interest on arrears of Land-revenue. 

1847, 

IX 

9 0 

Assessment of new lands. 

1848, 

XX 


Land-revenue. 

M850, 

XLIl/ 

• • 

Board of Revenue^ 

M855, 

XXXII 

• » 

Embankments. 

1856, 

XU 

• • 

Civil Court Amins. 

1857, 

XIII 

« • 

Opium. 

1858, 

xxxr 

• • 

Settlement of Alluvion. 

1859, 

XI 

• « 

Sales for Arrears of Revenue. 


FIFTH SCHEDULE. 

(See section 7.) 

(a).—B engal Regulations (North-Western Provinces)."* 


Year and Number. 


Subject. 


e 


1793, 

XXXVllI 

1799, 

V 

H804, 

X 

1866 

XI 

1812 

XI 

1822, 

XI 

1823. 

VI 

• % 

VII 

1825, 

VI 

1827, 

XI 

HI 

fi 

V 

1829, 

XVII 

1830. 

V 

1831. 

XI 

1833. 

IX 


« » 


• • 


« • 


» • 


• « 


• • 

• • 

• • 
• • 

• • 

• • 

• « 


Section 1—preamble : Section 2—prohibition of loans 
by Covenanted Servants. 

Wills and Administration to Natives. 

Pumshment by Courts^martial of certain Slate 
Offences. 

Passage of Troops. 

Removal of Foreign Emigrants. 

Section 38—Non-liability of Government for errors 
of Courts. 

Indigo Contracts. 

Prohibition of loans to Covenanted Civil Servants. 
Passage of Troops. 

Alluvion and Dereliction. 

Section 5—Evidence. 

Management of Estates under Attachment. 
Widow-burning. 

Sections 1 and 5—Indigo Contracts. 

Sections 1, 2, 5, 6, Police powers of Tahsildars. 
Deputy Collectors. 


Repealing Acts. 
Acts. 


LEG. REF. 

’ Act XV of 1874 having been repealed so 
far as- it relates, to the following enactments, 
by the Acts noted against each, the references 
to those enactments have been omitted from 

this Schedule:— 

Enactments omitted. 

Acts. 

XX of 1836 
XI of 1838 
XIX of 1853, S. 26 
XX of 1856 
XXI of 1856 
XL of 1858 
XXIII of 1860 

2 Repealed by the Bengal Board of Reve¬ 
nue Act, 1913 (Bengal Act II of 1913), 

Beng. Code. , , 

3 Act XXXII of 1855 has been repealed 
locally in Bengal by the Bengal Embank¬ 
ments Act, 1873 (Bengal Act VI of 1873). 


I 

} 


XII of 1891. 

I of 1903. 

XII of 1891. 

VIII of 1890. 
XII of 1891. 


^ Act XV of 1874 having been repealed so 
far as it relates to the following enactments, 
by the Acts noted against each, the refer¬ 
ences to those enactments have been omit¬ 
ted from this schedule:— 

Enactments omitted. Repealing Acts. 

Beng. Reg. Acts. 

I of 1798 

XVII of 1806, Ss. 7&8. 

XIX of 1810 

XX of 1810 .. 1 

V of 1817 .. f 

III of 1818 

VI of 1819 

XX of 1825 

VI of 1831. S. 6 ..■) 

XI of 1831,Ss.4&8. V 

I of 1833 ..J 

5U. P. Code. 

® Repealed by S. 3 and Sch. of the Spe¬ 
cial Laws Repeal Act, 1922 (IV of 1922). 


XII of 1891. 


XIIl of 1889. 
XII of 1891. 
The A.O., 1937. 
XII of 1891. 
X of 1882. 

XII of 1891. 
VIII of 1875. 
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SCH. VI] 


(b) Acts of the Supreme Council relating to the North-Western 

Provinces.^ 


Year and Number. | 

Subject. 

1836, 

X 

Indigo Contracts. 

1854. 

XVI 

Police. 

18.S6, 

XII 

Civil Court Amins. 

» 

It 

XX 

Chaukidars. 

1857 

XIII 

Opium. 


SIXTH SCHEDULE. 


(See sections 2, 3, 4, 5, 6 and 7.) 


PART 1. 

Scheduled Districts, Madras. 

/.—In Gan Jam. 

(1) The Giimsur Maliahs, including 
Chokapad. 

(2) The Surada Maliahs. 

(3) The Chinna Kimedi Maliahs. 

(4) The Pedda Kimedi Maliahs. 

(5) The Bodagiida Maliahs. 

(6) The Surangi Maliahs. 

(7) The Parlakimedi Maliahs. 

(8) The Muttas of Korada and Ronaba 
(otherwise called Srikarma). 

[(9) The ChigluiiH Maliah.] Rep. by the 
Repealing and Amending Act, 1891 (XII of 
1891). 

(10) The Jurada Maliah. 

(11) The Jalantra Maliah. 

(12) The Mandasa Maliah. 

(13) The Budarashinghi Maliah. 

(14) The Kuttingia Malia. 

II. —In Vizagapatam . 

(1) The Jeypur Zamindari. 

(2) Golconda Hills, west of the River 

Boderu. 

(3) The Madrigol Maliahs. 

(4) The Kasipur Zamindari. 

(5) The Panchipenta Maliahs. 

(6) Mondemkolla, in the Merangi Zamiiv 


Kurpain. 

(9) The Kottam, Ram and Konda Miittas 
of Palkonda. 

III.—In the Godavari District.* 

(1) The Bhadrachalam Taluq. 

(2) The Rakapilli Taluq. 

(3) The Rampa Country. 

IV.—In the Indian Ocean. 

The Laccadive Islands, including Minicoy. 

PART II. 

Scheduled Districts, Bombay. 

I. The Province of Sindh. 

II. [The Ranch Mahals.] Rep^. by the 
Ranch Mahals Laws Act, 1885 (VII of 
1885), with effect from the \st May, 1895. 

III. Aden.^ 

IV. The villages belonging to the follow¬ 
ing Mehwassi Chiefs:— 

(1) The Parvi of Kathi. 

(2) The Parvi of Nal. 

(3) The Parvi of Singpur. 

( 4 ) Walwi of Goahalli. 

(5) The Wassawa of Chikhli. 

(6) The Parvi of Nawalpur. 

PART III. 

Scheduled Districts, Bengal. 

I. The Jalpaiguri and Darjeeling MDis- 

tricts.] ^ . 

II. The Hill Tracts of Chittagong. 

III. The Sonthal Parganas. 

IV. The Chutia Nagpur Division.2 

V. The Mahals of Angul and Banki.^ 


dari. , , _ . , 

3 [(7) The Konda Mutta of Merangi.] 

(8) The Gumma and Konda Muttas of 


LEG. REF. 

1 Act XV of 1874 having been repealed so 
■ar as it relates to the following enactments, 
>y the Acts noted against each, the refer- 
mces to those enactments have been omit- 

:ed from this schedule:— 

Enactments omitted. Repealing Acts. 

Acts. Acts. 

m of 1836 .. I of 1903. 

ax of 1853, S. 26 .. L 

XL of 1858 ^ J VIJ of 1890. 

2 Act XX of 1856 has been repealed in 
LJnited Provinces by United Provinces Act 

[I of 1914, S. 41. ^ 

^This clause was substituted for the on- 
final clause ("(7) The Konda Mutta of 


Belgaum”) by the Repealing and Amending 
Act. 1891 (XII of 1891). . ^ 

* The Ducharti and Guditeru Muttas in the 
Golconda Hills have been transferred from 
the Vizagapatam to the Godavari District. 
See Fort St. George Gazette, 1881, Pt. I, 
p. 336. . , ^ , 

Certain villages and estates in the Goda¬ 
vari District became Scheduled Districts 
for the purposes of the Scheduled Districts 
Act, 1874, but they are not “scheduled 
districts” within the meaning of the Laws 
Local Extent Act, 1874. 

« Aden ceased to be part of British India 
from 1st April, 1937. 
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PART IV. 

Scheduled Districts, North-Western 

Provinces. 

I. [The Jhansi Division, comprising the 
Districts of Jhansi, Jalatm and Ixilatpur.\ 
Rep. bv the North-Western Provinces and 
Oudh Act, 1890 (XX of 1890), 5. 8 (1), 

with effect from the 1.?/ April, 1891. 

TI. The province of Kumaun and Garh- 
wat. 

III. The Tarai Parganas, comprising— 
Bazpur, Kashipur, Jaspur, Rudarpur, Gadar- 
pur, Kilpuri, Nanak-Mattha and Bilheri. 

IV. In the Mirzapur District— 

(1) The tappas of Agori Khas and South 
Kon in the Pargana of Agori. 

(2) The tappa of British Singrauli in the 
Pargana of Singrauli. 

(3) The tappas of Phulwa, Dudhi and 
Barha in the Pargana of Bichipar. 

(4) The portion lying to the South of 
the Kaimor Range. 

|V. The Family Domains of the Maha¬ 
raja of Benares, comprising the. following 
parganas:—Bhadohi and Kheyra Mangror 
in the Mirzapur District; Kaswa Raja in 
the Benares District.] Rep. by the Bcmres 
Family Domains Act, 1881 (XIV of 1881), 

S. 14, with effect from the 24th September, 
1881. 

VI. The tract of country known as 
Jaunsar Bawar in the Dehra Dun District. 

PART V. 

Scheduled Districts, Punjab. 

The Districts of ^Hazara, Peshawar 
Kohat, Bannu, Dera Ismail, Khan, Dera 
Ghazi Khan, Lahaul and Spiti. 

PART VI. 

^Scheduled Districts, Central Provinces. 

Chattisgarh Zamindaris* 

1. Khariar. 

2. Bindra Nawagarh. 

3. Sahezpur. 

4. Gandai. 


5. Silheti. 

6. Barbaspur. 

7. Thakurtola. 

8. Lohara. 

9. Gondardehi. 

10. Fingeswar. 

11. Pandaria. 

12. Pendra. 

13. Matin. • 

14. TJprora. 

15. Kenda. 

16. Lapha. 

17. Chhuri. 

18. Korba. 

19. Chapa. 

20. Bora Sambhar. 

21. Phuljhar. 

22. Kolabira. 

23. Rampur. 

Chctfida Zamindaris, 

1. Ahiri. 

2. Ambagarh Chauki. 

3. Aundhi. 

4. Dhanora. 

5. Dudhmala. 

6. Gewarda. 

7. Jharapapra. 

8. Khutgaon. 

9. Koracha. 

10. Kotgal. 

11. Muramgaon. 

12. Panabaras. 

13. Palasgarh. 

14. Rangi. 

15. Sirsundi. 

16. Sonsari. 

17. Chandala, 

18. Gilgaon. 

19. Pawi Mutanda. 

20. Pategaon. 

Chhindwara Jaglrdaris, 

1. Harai. 

2. Qihater. 




1 


LEG. REF, 

1 Substituted for “Divisions” by the 
Amending Act, 1891 (XII of 1891). 

2 The Thanas of Raipur atjd Khattra, 
which formerly formed portion of the 
Chutia Nagpur Division, transferred 
to the District of Bankura, and ceas¬ 
ed to be a Scheduled District on the 1st 
October, 1879. See the Raipur and Khattra 
Laws Act, 1879 (XIX of 1879), Beng. 
Code. 

The Estate of Porahat now forms part 
of the Chutia Nagpur Division Scheduled 
District for the purposes of the Scheduled 
Districts Act, 1874, see the Porahat Estate 
Act. 1893 (II of 1893), S. 3 (B. and O. 

Code): but it is not a “scheduled district” 
within the meaning of the Laws Local Ex¬ 
tent Act, 1874. 

^ The Mahal of Bank! ceased to be a 
Scheduled District on the 1st April, 1882, 
see the Banki Laws Act, 1881 (XXV of 
1881) (B. and O. Code) ; and that Act de¬ 
clared that all enactments then in force in 
Cuttack but not in Banki. should forthwith 


be in force in Banki, and that all enactments 
then in force in Banki, but not in Cuttack 
should thereupon be deemed to have been 
repealed as regards Banki. 

The Khondmals in Orissa, which now 
form part of the Angul District, see the 
Angul Laws Regulation, 1913 (III of 1913) 
B. and O. Code, have become a Scheduled 
District for the purposes of the Scheduled 
Districts Act, 1874 (XIV of 1874), see Ap¬ 
pendix B to that Act, printed, but 

they are not “scheduled districts” within the 
meaning of the Laws Local Extent Act, 
1874. 

* Portions of the districts of Hazara, 
Bannu and Dera Ismail Khan and the dis¬ 
tricts of Peshawar and Kohat now form 
the N. W. Frontier Province, see Gazette 
of India, 1901, Pt. I, p. 857. 

^ The taluks of Nugur, Albaka and Cherla 
which were transferred to the Madras Pre¬ 
sidency with effect from 1st July, 1909, had, 
from the 17th January, 1905, become sche¬ 
duled districts within the meaning of the 
Scheduled Districts Act, 1874. I 
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3. Gorakhgliat. 

4. Gorpani. 

5. Bakhtagarli. 

6. Bardagarh. 

7. Pachmarhi. 

8. Partabgarh. 

9. Almod. 

10. Sonpur. 

11. Bariam Pagara. 

PART VII. 

The Chief Cominissionership of Coorg. 

PART VIII. 

The Chief Commissionership of the Anda¬ 
man and Nicobar Islands.^ 


PART IX. 

The Chief Commissionership of Ajmer 
and Merwara. 

PART X. 

The Chief Commissionership of Assam.^ 

[Part XI:—The Hill Tracts of Arakan] 
Rep. by A.O., 1937. 

[Part XU:—The Pargana of Mujipur.] 
Rep. by the Repealing Act (7 of 1938), S. 
2 and Sch. 

[Part XIII:—The Cantonment of Morar.] 
Rep. by the Amending Act (XII of 1891). 
SEVENTH SCHEDULE:— 

Enactinents. 

Repealed]. Rep. by the Repealing Act (XII 
of 1876). 


THE LEGAL PRACTITIONERS ACT (I OF 1846),^ 


Year. 

No. 1 

Short title. 

1 

Amendments 

1846 

I. 

i 

Legal Practitioners* Act. 

i 

Repealed in part XVT of 1874; XII of 
1876; XITof \^6\ : Repealed (locally) 
XX of 1865; IX of 1884, S. 9. 

Repealed in part and amended XII of 

1891. 

Amended XX of 1853, S. 4. 


CONTENTS. 


Sections. 

1»2&3. [Repealed.] 

4. Office of pleader open to persons duly 

certificated. 

5. Right of barrister to plead in all 

Courts. , . 

6. Enactment to cease to have force, 
except for specified purposes. 


LEG. REF. 

1 The Little Cocos Island has been trans¬ 
ferred to the administration of the Governor 
of Burma and ceased to be a Scheduled 
District on the 29th November, 1882, see the. 
Little Cocos and Preparis Islands Laws Act, 
1883 (VIII of 1883). Bur. Code. 

2 The Lushai Hills, which include the 

North and South Lushai Hills and Ib^ 
Mokokchang Sub-division of the ^ ^ 

District have now become Scheduled Dis¬ 
tricts for the purposes of the Scheduled 
Districts Act, 1874 (XIV of 1874), see Ap¬ 
pendix B to that Act, sufrra, but they are 
not Scheduled Districts within the mean¬ 
ing of the Laws Local Extent Act, 1874. 

2 Short Title “The Legal Practitioners 
Act 1846”, see the. Indian Short Titles Act, 
1897 (XIV of 1897), General Acts, Vol. 
IV. This Act has been declared, by the 
Laws Local Extent Act, 1874 (XV of 1874), 
S. 4, to be in force in the Madras and Bom- 

C.C.M.-408 


Sections . 

7. Private agreement between parties 
and pleaders. Calculation of pleaders’ fees 
out of costs awarded in regular suits. 

In other cases. 

8. Enforcement of private agreements. 

9. Remuneration for opinions. 


bay Presidencies, except as regards the 
Scheduled Districts. It has been declared, 
by notification under S. 3 (a) of the Sche¬ 
duled Districts Act, 1874 (XTV of 1874), to 
be in force in the Scheduled Districts of 
Sind. See Gazette of India, 1880, Pt. I, 
p. 672. It has been declared under S. 3 
(b) of the same Act that Act I of 1846 is 
not in force in the Scheduled Districts of 
Ganjam and Vizagapatam, see Fort St. 
George Gazette, 1898, Pt. I, p. 667 and 
Gazette of India, 1898, Pt. I, p. 872. It is 
repealed in places to which the Pleaders, 
Mukhtars and Revenue Agents Act, 1865 
(XX of 1865) is extended by S. 3 of that 
Act and in places to which the Legal Prac¬ 
titioners’ Act, 1879 (XVIII of 1879), applies 
by the Legal Practitioners’ Act, 1884 (IX 
of 1884), S. 9. It has been repealed, in so 
far as it applies to Burma, by the Burma 

Laws Act. 1898 (XIII of 1898), S. 18 (1) 
Sch. B, Bur. Code. 
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Sections. SEcnoNs. 

10. Power of Sadr Amin to fine pleader. 12. Power of Munsiff to fine pleader 

Appeal. Appeal. 

11. Rules applied. 13. Act not to affect certain vakils. 


THE LEGAL PRACTITIONERS ACT (I OF 1846). 

[7ih January, 1846. 

An Act for amending the Lazv regarding appointment and remuneration of 

Pleaders in the Courts of the East India Company. 

1, 2 & 3. [Repeal of enactments.] Rep. hy the Repealing Act, 1874 (VI of 
1874). 

4 >ic office of pleader in the Courts of the East India 

Company shall be open to all persons of whatever 
Office of pleader open to or religion: Provided that no person shall be 

persons d..ly certificated. a pleader in any of those Courts unless he 

have obtained a certificate in such manner as shall be directed by the Sadr 
Courts that he is of p^ood character and duly qualified for the office, any law or 
regulation to the contrary notwithstanding; 

5. Provided, * * *] that every barrister of any of Her Majesty’s 

Courts of Justice in India shall be entitled as such to 
Right of barrister to plead in any of the Sadr Courts of the East India 
peat in a ourts. Company, subject, however to all the rules in force in 

the said Sadr Courts applicable to jdcaders whether relating to the language in 
which the Court is to be addressed or to any other matter. 

6. * * *1 * * *1 Section 52, 

Enactment to cease to Regulation IT, 1827 of the Bombay Code, shall cease 

specified°pu%os\’s'!''’ be enforced, excepting for the purpose specified 

in section 7 of this Act. 

7. * * *1 Parties employing authorized pleaders in the said Courts 

shall be at liberty to settle with them by private 

Private agreement be- agreement the remuneration to be paid for their pro- 
tween parties and pleaders, 

services, and *[*] it shall not be necessary 
to specify such agreement in the vakalatnama: 

Provided that when costs are awarded to a party in any regular suit, 

original or appeal, decided on the merits, against an¬ 
other party, the amount to be paid on account of fees 
of pleaders shall be calculated according to the mles 
contained in ®[the section of the Regulation] specified 
in section 6 of this Act; and that when costs are awarded in other cases the 

amount to be paid on account of such fees shall be 
one-fourth of what it would have been in a regular 


Calculation of 
fees out of costs 
in regular suits. 


pleaders’ 

awarded 


In other cases. 

suit decided on its merits. 

g xc * Private agreements between parties and their pleaders 

respecting the remuneration to be paid for profession- 
private 2 l\ services shall not be enforced otherwise than by a 

regular suit. 


Enforcement of 
agreements. 


LEG. REF. 

iThe words ‘‘And it is hereby enacted 
that” repealed by Act XVI of 1874. 

2 The words “nevertheless, and it is here¬ 
by enacted” repealed by ibid. 

3 The words and figures “Section 25 . . . 
Madras Code, and” repealed by Act XII of 
1891. 

* The word ‘that’ repealed by Act XII of 
1876. 

3 Substituted by Act XII of 1891 for “the 


sections of Regulations”. 

NOTES. 

Sec. 4. —S. 4 does not extend to barris¬ 
ters and attorneys of the Supreme Courts. 

See S. 4 of the Pleaders Act, 1853 (XX of 
1853). 

Sec. 6.—Object of this Act is to bring 
legal practitioners under the control of the 
Court, so that they may not be able to op¬ 
press people by extortion. See 15 C. 638. 
See also 1 B.H.C. (A,C.) 102. 
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9 . n 


Remuneration 

iiions. 


for opi- 


j 2 |-:K ^ Persons taking ^[*] opinions from authorized 

pleaders shall be at liberty to settle with them by 
private agreement the remuneration to be paid for 
such opinions. 

IQ i|;* * * Whenever a pleader has ren¬ 

dered himself liable to a fine in the Court of a princi¬ 
pal Sadr Amin or Sadr Amin, it shall be competent 
to such Principal Sadr Amin or Sadr Amin to impose such fines: Provided that 

an appeal from all orders imposing such fines shall lie 
to the Zila or City Judge, whose decision thereon 

shall be final. 


Power of Sadr Amin to 
fine pleader. 


11. 

Rules applied. 


* 




in the Munsif’s Courts. 


The rules applicable to pleaders in the Courts of the 
Zila and City Judges shall henceforth be applicable, 
so far as they are capable of application, to pleaders 


12 , * *] Whenever a pleader has con- 

Power of Munsif to fine ducted himself in such a manner in the Court of a 
pleader. Munsif as would have rendered him liable to a fine if 

he had so conducted himself in the Court of a Zila or City Judge, it shall be 
competent to such Munsif to impose such fine: Provided that an appeal from 

all orders imposing such fine shall lie to the Zila or 
City Judge, whose decision thereon shall be final. 

13 Nothing in this Act contained shall apply to^akils who 

may be employed in the Courts of the Village Munsifs, 
Act not to affect certain or before the Village or District panchayats, or be- 
^'^kiis. £Qj.g Collectors of Zilas, under the provisions of 

Regulations '‘IV, V, -'VII and XTT, 1816. of the Madras Code. 


THE LEGAL PRACTITIONERS ACT (XX OF 1853).® 


Year. 

t 

No. 

Short title. 

1 

1 Amendments. 

1853 

1 

XX 

1 

The Legal Practitioners Act, 
1853 

Repealed in part, XIV. of 1870. . 

Repealed (locally), XX of 1865; IX of 
1884. S. 9. 

• « 


LEG REF. 

'The words ‘And it is hereby enacted 

that’* repealed by Act XVI of 1874. ■ 

^ The words and figures “so much...... 

and that” repealed bj'^ Act XII of 1876. 

8 The word ‘such’ repealed by tbtd, 

^For Reg. IV of 1816, the Madras Village 

Courts Act I of 1888 should now be read 

wherever that Act is in force, see S. 2 (3) 

of that Act. , , , , 

5 Reg. VII of 1816 repealed by the 

Madras Civil Courts Act (III of 1873). 

8 Short title. “The Legal Practitioners 

Act 1853 ” See the Indian Short Titles Act, 

1897 (XIV of 1897). ^ T . ^ 

The Act hal been declared to be in force 
in the Madras and Bombay Presidencies, 
except as regards the Scheduled Districts, by 


NOTES. 

Sec. 10.— -A pleader who presses a Court 
to put a question which the Court considers 
improper, and insists on a note being made 
of his request, is not liable to fine under 
Act I of 1846. No opinion was offered on 
the point whether such conduct on the part 
of a pleader amounted to an offence under 
S. 22S of the Penal Code. Where the 
pleader under the above circumstances was 
fined for an offence under S. 228 without 
being called on to make a statement in his 
defence, held, that the procedure was irregu¬ 
lar and that though there was no appeal 
from the order, the High Court could in 
revision interfere with, the order on ac¬ 
count of such irregularity. 7 B H r 

(A.cj.) 102 . . . ; _ • 
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Pleade-r not bound to 
attend Court except at bear- 
inp: of cause in which he is 
employed. 


[8th December, 1853. 

'/in Act to amend the Law relating to Pleaders in the Courts of the East India 

Company. 

Whereas it is expedient to amend the law relating to Pleaders in the 
Courts of the East India Company; It is enacted as follows:— 

1. [Repeal of enactments.] Rep. by the Repealing Act, 1870 {XIV of 
1870). 

2. ^No pleader shall be bound to attend in any of the Courts of the East 

India Company, on any day fixed for the transaction 
of civil business, or to notify to the Court his inability 
to attend, unless he shall be employed in some cause 
or business which, according to the practice of the 
Court, may be heard or transacted therein on that day^ 

anything in any law or regulation to the contrary notwithstanding. 

3. Every attorney on the roll of any of Her Majesty's Supreme Courts of 

judicature in India shall be entitled as such to plead 
Ri^ht of Supreme Court Courts of the East India Company, 

^ siibject however to all the rules for the time being in 
force in the said Sadr Courts respectively, applicable 
to barristers pleading therein, whether relating to the language in which the Court 
is to be addressed or to any other matter. 

4. That part of section 4, Act No. I of 1846 which provides that no 

person shall be admitted a pleader in any of the 
Courts of the East India Company, unless he have 
obtained a certificate in such manner as shall be 
directed by the Sadr Courts that he is of good character 
and duly qualified for the office, shall not extend 
to barristers or attorneys of any of the said Supreme 
Courts; but every such barrister and attorney shall be 
entitled as such to plead in any of the Courts of the East India Company sub¬ 
ordinate to the Sadr Courts, subject to all the rules in^ force in the said subor¬ 
dinate Courts respectively applicable to pleaders therein, so far as such rules 
relate to the language in which the Court is to be addressed or to any other 
matter connected with pleading therein. 


Barrister^'' and attorneys 
of Supreme Courts not 
required to prodtice certi¬ 
ficate of character, etc., 
but mav plead in all subor¬ 
dinate Courts. 


THE LEGAL PRACTITIONERS ACT (XVIII OF 1879). 

Year. I No. 1 Short title. | Amendments. 


1879 


XVIII 


Thp T-egal Practitioners Act, 

1879. 


LEG. REF. 

the Laws Local Extent Act, 1874 (XV of 
1874). Ss. 4 and 5. , 

It has been declared bv notification under 
S. 3 (a) of the Scheduled Districts Act, 
1R74 (XIV of 1874), to be in force m the 
Scheduled District of Sindh. See Gazette 
of India. 1880, Pt. T. p., 672, and m the 
Scheduled Districts in Ganjam and^Vizaga- 
patam, see, ibid., 1898, Pt. I, p. 870* 

It has been repealed in places to which the 
Pleaders. Miikhtars and Revenue Agents 
Act, 1865 (XX of 1865), is extended, see 


Amended IX of 1884; IX of 1806: T oi 
1903; T of 1908; XV of 1926; XXXVIH 
of 1926. 

Repealed ?n part. XVIIT of 1019; XI of 
1923 ; XXI of 1926; I of 1938. 


S. 3: and in places to which the Legal 
Practitioners Act, 1879 (XVIII of 1879'). 
applies hv the Legal Practitioners Act, 1884 
(IX of 1884), S. 9. Act XX of 1865 was 
repealed hy Act XVIII of 1879. 

It has been repealed, so far as it applies 
to Burma, bv S. 18 (l) of the Burma Laws 
Act, 1898 (XIIT of 1898), Bur. Code, VoL 

^S. 2 of this Act has been repealed in 
Bombay by the Bombay Pleaders Act, -XVII 
of 1920, Bom. Code, Vol. V, 
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THE LEGAL PRACTITIONERS ACT (XVIII OF 1879)." 

CONTENTS. 


Preamble . 

CHAPTER I. 

Preliminary. 

Sections . 

1. Short title. 

Commencement. 

Local Extent. 

2. [Repealed 

3. Interpretation-clause. 

CHAPTER II. 

Of Advocates, Vakils and Attorneys. 

4. Advocates and Vakils. 

5. Attorneys of High Court. 

CHAPTER III. 

Of Pleaders and Mukht.ars. 

6. Power to make rules as to qualifica¬ 
tions, etc., of pleaders and inukhtars. 

Publication of rules. 

7. Certificates to pleaders and mukh- 
tars. 

8. Pleaders on enrolment may practise 
in Courts, and revenue offices. 

9. Mukhtars on enrolment may practise 
in Courts. 

10. No person to practise as pleader or 

mukhtar unless qualified. 

Revenue-agents may appear, plead 
and act in Munsif’s Courts in suits under 
Bengal Act VIII of 1869. 

11. Power to declare functions of mukh- 
tars. 

12. Suspension and dismissal of pleaders 
and mukhtars convicted of criminal offence. 

13. Suspension and dismissal of pleaders 

and mukhtars guilty of unprofessional con¬ 
duct, . 

14. Procedure when charge of unprofes¬ 
sional conduct is brought in subordinate 

Court or revenue office. , . 

Suspension pending investigation. 

15. Power to call for record in case of 
acquittal under S. 14. 

16. Power to make rules for mukhtars on 

Appellate Side of High Court. 

CHAPTER IV. 

Of Revenue agents. 

17. Power to make rules as to qualifica¬ 
tions, etc., of revenue-agents. 

Publication of rules. 

18. Certificates to revenue-agents. 

19. Enrolment of revenue-agent. 

20. No person to act as agent in revenue 

offices unless qualified. 


Sections. 

21. Dismissal of revenue-agent convicted 
of criminal offence. 

22. Suspension and dismissal of revenue- 
agents guilty of unprofessional conduct. 

23. Procedure when revenue-agent is so 
charged in subordinate office. 

24. Power to Chief Controlling Revenue 
authoritv to call for record. 

CHAPTER V. 

Of Certificates . 

25. Fee for certificates. 

26. Dismissed practitioners to surrender 
certificates. 

CHAPTER VI. 

Of the Remuneration of Pleaders, 
Mukhtars and Revenue-agents. 

27. High Court and Chief Controlling 
Revenue-authority to fix fees on civil and 
revenue proceedings. 

Exception as to agents mentioned in 

S. 20. 

28-31. [Re.pealed.] 

CHAPTER VII. 

Penalties . 

32. On persons illegally practising as 
pleaders, mukhtars or revenue-agents. 

33. On suspended or dismissed pleader, 
etc., failing to deliver certificate. 

34. On suspended or'dismissed practi¬ 
tioner practising during suspension or after 
dismissal. 

35. Revision of fines. 

36. Power to frame and publish lists of 
touts. 

CHAPTER VIII. 

Miscellaneous. 

37. Provincial Government to appoint 
examiners. 

38. Exemption of High Court practi¬ 
tioners from certain parts of Act. 

39. Suspension or dismissal of person 
holding mukhtar and revenue agent’s certi¬ 
ficates. 

40. Pleaders, etc., not to be suspended 
or dismissed without being heard. 

41. Power for certain High Courts to 
enrol advocates. 

42. [Repealed.] 

THE FIRST SCH'EDXJLE.—[Repealed]. 

THE SECOND SCHEDULE.— Value 
of Stamps for Certificates. 


[29th October, 1879. 

An Act to consolidate and amend the Law relating to Legal Practitioners. 

WwFRFAS it is expedient to consolidate and amend the law relating to 
^ Legal Practitioners in the Lower Provinces of Bengal, 

Preamble. North-Western Provinces, the Punjab, Oudh, the 


LEG. REF. 

iFor the Statement of Objects and Rea¬ 
sons, see Gasette of India, 1878, Pt, V, p. 


381. For Reports of the Select Committee 
see ibid.y 1879, Pt. V, pp. 51 and 841; for 
Civil Rules of Practice made by the High 
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Central Provinces and Assam, and to empower^ each of the Local Govern¬ 
ments of the rest of British India to extend to the territories administered by 
it such portions of this Act as such Government may think fit; It is hereby 
enacted as follows: — 

CHAPTER L 

Preliminary. 

1. This Act may be called The Legal Practi- 
Short title, commence- tioners Act, 1879, and shall come into force on the 
ment. first day of January, 1880. 


LEG. REF. , , f 

Court of Madras under this Act, ° 

Civil Procedure and certain other Acts fo 
observance by Subordinate ,7 

p. f*^5%. 

o'*;.-, wS 

Angul District Regulation, 1894 (I of 1894). 
S 3 Ben. Code, and by notification under 
S 3 (fl) of the Scheduled Districts Act. 
1874 (XIV of 1874). in the Districts o 

Hazaribagh, Lohardaga and Manbhurn and 
Pargana Dhalbhum and the Kolhan m the 

District of Singbhum sec 

i«Rl Pt I 0 . 504. The District of Lohar¬ 
daga (now’called the Ranchi District Cnrcn/fn 

time the District of Palamu which ^^a« 
separated in 1894. The wliole Act except 
S. 36 as substituted by S. 4 of Act XI of 
1896 is repealed in the North-Western 

pTontier Province by the 

Law and Justice Regulation 1901 (Reg. 

VII of 1901), S. 5, Sch. Ill, P- an'! 

1 Under this power the Act has been ex¬ 
tended, subject to certain omi^ssions, and so 
far only as it relates to judicial Courts, 
Civil and Criminal to the Madras I rcs,- 
dency, except the Scheduled District^ from 
1st April, 1882, see Fort St. George Gazette 
1881 Pt. I PP. 491 and 707. Ss. 3 and 4 

of tiie Act have been extended to the Regu¬ 
lation Districts of the Bombay Presidency, 
see Bombay Government Gazette 
I p. 290. Sections [except clauses (a), 
(b)^ (c), (d) and (/) thereof] 34, 36 and 
40 have been extended to the whole of the 
Bombay Presidency, exc^ the 
Sind CBombay Gazette, 19W, PC I. p. 16^- 
and to the Province of Sind (Ibid., lytis. 

^Ch ’'l'^S^^O, Sch. II, and so much of 
Chs"'in V, VI and VII as relates to pleaT 
ders have been extended to Coorg, see 
Mysore Gazette. 1879, Pt. I. P-355; 
Notification No. 44. d^ed 11th November, 
1891, Coorg District Gazette, see 1899, 1 1. i, 
p. 122, extending Ss. 3, 13 and 36 as amend¬ 
ed by Act XI of 1896 so far as they relate 
to pleaders. S. 3 and Chs. II, HI, V t 

VIII, and the second schedule were extend¬ 
ed to Lower Burma, with effect fr^ lotli 
Aprilf see Bunm Gajsette, 1900, irt» 


I, p. 320, Bur.R.M. Burma Gazette, 1908. 
Pt. I, p. 18 (extending S. 20). Ss. 4 and 
41 were extended to Ajmer-Merwara by the 
Chief Commissioner's Notification No. 28 
C.C., dated 21st April, 1927. See Gazette 
of Indio, 1927, Pt. II-A, p. 214. 

NOTES. 

Sec. 1: Construction of Act and 
Scope —(Per Full Bench ).—The Act does 
not merely consolidate pre-existing law but 
also amends it, which implies both addition 
to and derogation from the pre-existing law. 

It is a complete Code in itself as regards 
the subject it deals w'ith. 1930 A.L.J. 402 
=1930 All. 225 (F.B.). (Per Full Bench): 
Inherent powers of the Supreme Court of 
Calcutta were not conferred on the 
Allahabad High Court by the Indian High 
Courts Act of 1861 and no power to exer¬ 
cise inherent disciplinary jurisdiction over 
legal practitioners independently of the 
Legal Practitioners Act and the Indian Bar 
Councils Act now exists in the Allahabad 
High Court in respect of their professional 
or other misconduct. 1930 A.L.J. 402= 
1930 All. 225 (F.B.). No minor can 

appoint an attorney and if ^ he does, the 
attorney has no valid appointment under 
which ho can act. 1934 A.L.J. 387=35 Cr. 
LJ. 1053=1934 All, 589. 

Jurisdiction of High Court to re- 

INSTAIE DEBARRED PLEADER—CONSIDERATIONS.— 

The High Court has jurisdiction, in the 
exercise of its general pow'er of superinten¬ 
dence over pleaders, to reinstate on the Roll 
and to re-admit a pleader who had been 
struck off the Roll for professional mis¬ 
conduct. I.L.R. (1937) Bom. 99=38 Bom. 
L.R. 1161=1937 Bom. 48. As to the con¬ 
siderations to be had by the High Court in 
cases of reinstatement after disbarment, see 
I.L.R. (1937) B. 99; 1939 Rang. 78; I.L, 
R. (1937) All. 411=1936 A. L. J. 1396= 
1937 All. 50 (F. B.); 14 Rang. 390 
=1936 Rang. 368 (S.B.); I.L.R. (1939) 
Bom. 99=38 Bom.L.R. 1161; 1939 Rang. 
142=1939 Rang.L.R. 213 (S.B.); 45 M. 

L. J. 639; I.L.R. (1940) Mad. 81; I.L.R, 
(1940) Mad. 84; 1940 Rang. 32; (1939) 2 

M. L.J. 630 (F.B.). 

DiniLs OF Legal Practitioners. —When 
a solicitor takes up a case and undertakes to 
conduct it he is bound, whether his client is 
rich or poor, to proceed witli due diligence, 
and honestly to prosecute or defend the 
claim, even if he is not put in funds: for it 

is open when he takes up the case to assure 
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Local extent. 


This section and section 2 extend to the whole 
of British India. 


The rest of this Act extends, in the first instance, only to the 
territories respectively administered by the Lieutenant-Governors of the 
Lower Provinces of Bengal, the North-Western Provinces and the 
Punjab, and the Chief Commissioners of Oudh, the Central Provinces 
and Assam. But any other Provincial Government may from time to 
time, by notification in the Official Gazette, extend all or any of the provisions of 
the rest of this Act to the whole or any part of the territories under its 
administration. 


NOTES. 

himself whether his client is a person of 
substance, or if necessary to insist on a suffi¬ 
cient advance at the outset to cover all pro¬ 
bable costs. 34 Bom.L.R. 703=138 LC. 
257=1932 Bom. 363. It is an unwritten 
rule of the bar that where two counsels have 
been briefed in a case appearing on the daily 
board, one or other counsel must return his 
briefs in good time if there is a chance of 
neither being able to attend when the case is 
called on. 34 Bom.L.R. 142S=1932 Bom. 
634. A resolution by the Bar Association 
that no member thereof should appear for 
the prosecution in any criminal case against 
any other member is a flagrant and unwar¬ 
ranted interference with the rights of legal 
practitioners, contrary to the best traditions 
of the Bar and to all accepted notions of 
forensic propriety. 36 C.W.N. 294=1932 
Cal. 370. It is incumbent on counsel to 
prepare cases before coming to Court. The 
time of the Court should not be taken by 
search for relevant passages during trial in 
Court; client should also supply counsel with 
the necessary copies and records. 1939 A. 
L.J. 118. 

Ditty of Legal Practitioners—Clients 
WITH Conflicting Interest. —There is no 
such thing as a general agency between 
pleader and client. The contract of agency 
becomes complete when the Vakalat is exe¬ 
cuted and ends with the termination of the 

suit, so M. 249=1927 Mad. 157=51 M. 

L.J. 804. See also 12 Mys.L.J. 222—39 
Mys.H.C.R. 203. A pleader employed by 
a party to a proceeding before a Court is 
bound faithfully and exclusively to serve 
that party throughout the whole proceeding. 
The pleader in the mofussil is not merely an 
Advocate. He is the confidential legal 
adviser of his client and does for him those 
things which in the Presidency towns are 
often done by solicitors. A pleader must 
not accept a vakalatnama when he knows 
that he cannot act for his ^bent thro^hout 
the proceedings. 14 

I.C, 788=36 Bom. 606. R^ng, 

L.R. 514=1939 Rang. 183 (S.B.). 

Authority to compromise •"•An sdvocstc 
has no authority to compromise the suit 
without a power of attorney from his client. 

8 R. 290=127 I.C. 604=1930 R- 313. A 
vakalatnama which empowers a pleader to 
fili a compromise cannot be held to 
power him to enter into a compromise and 

it for the party. 125 I.C. 171—1930 



O. 112. But see 58 M.L.J. 551 (P.C.). 
Although vakalat gives power to pleader to 
compromise still if the compromise is pur¬ 
ported to be entered into not on the basis 
of such power, the compromise would not 
be binding on the client. 161 I.C. 919= 
1936 Cal. 68. The power to compromise a 
suit is inherent in the position of an advo¬ 
cate. The implied authority can however 
be countermanded by the express directions 
of the client. Where a legal practitioner 
was engaged by a pardanashin lady in an 
application for the appointment of receiver 
but it appeared that the client had in fact 
conferred a general authority on the counsel 
and was also aware of the negotiations lead¬ 
ing to the compromise, held, that the advo¬ 
cate could compromise the suit by virtue of 
his implied authority and that the compro¬ 
mise was binding on the client. 57 LA. 
133=57 C. 1311=58 M.L.J. 551 (P.C.); 
17 Lah. 456=1936 Lah. 199. But see 29 S. 
L.R. 437=163 I.C. 240=1936 Sind 59; I.L. 
R. (1939) Lah. 43fcl939 Lah. 439 
(Counsel should personally satisfy himself 
by reference to the lady herself whether she 
is agreeable to the compromise or confes¬ 
sion of judgment). 

Admissions by Legal Practitioners.— 
Admission of counsel on a point of law is 
not binding on his client. 1933 C. 513=144 
I.C. 701; 144 LC. 610; 1935 L. 71; 12 
Mys.L.J. 190=39 Mys.H.C.R. 156. Any 
admission or concession on the part of a 
pleader on a pure question of law will not 
estop the party from questioning it in appeal 
or revision. 35 L.W. 393=1932 M. 409. 
See also 11 Mys.L.J. 71. An admission by 
counsel of a point of law, cannot be binding 
upon a Court and a Court need not consider 
itself precluded from deciding the rights of 
the parties on a true view of the law. 187 

I.C. 770=1940 P.C. W (P.C.). See also 
1938 L. 368. An admission by a counsel on 
a mixed question of fact and law is not final 
and binding on the client and the question 
can be re-opened on appeal when there is no 
question of springing a surprise on the other 
party. 137 I.C. 349=1932 O. 172; 151 
I.C. 376=36 Bom.L.R. 334=1934 B. 156, 
An admission by counsel, even if it is one 
purely of fact, does not bind the client, if 
it is made under a misapprehension. ’ 38 
Bom.L.R. 1058. Although an admission by 
an Advocate on a point of law is not bind¬ 
ing upon a party, if on the basis of such 
an admission a decree has been passed the 
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NOTES. 

decree is binding upon the party unless it 
is set aside under the procedure prescribed 

l)v law. 181 LC. 721=20 P.L.T. 685= 
1939 Pat. 580. 

Counsel's tower to make admission in 

Ok REIER TO ARIilTR-MION Ok COMPROMISE 

SUITS. —A counsel’s powers to make admis¬ 
sions in or refer to arbitration or compro¬ 
mise suits in whicli he is instructed are as 
follows: (1) A counsel has authority to 
make admissions in Court on behalf of his 
client on matter of fact relevant to the issues 
in the case in which he is engaged. Adrnis- 
sions on questions of law would not bind 
the client. (2) A counsel has authority to 
confess judgment, withdraw or compromise, 
or refer to arbitration the suit in which he 
is instructed if his doing so is for his clients 
advantage or benefit even though he has no 
express authority from his client. (3) A 
counsel cannot without express authority 
agree to compromise or refer to arbitration 
matters unconnected with the subject-matter 
of the suit in which he is instructed. (4) 
Where in the course of a suit a counsel makes 
an admission as to a collateral matter, or 
gives up a doubtful claim which is not a 
subject-matter of the suit, there is a pre¬ 
sumption that the counsel acts under instruc¬ 
tions if the admission or the giving up of 
the doubtful claim is for the benefit of the 
client. (5) It is a question of fact in each 
case whether tlie counsel acts under instruc¬ 
tions when he compromises or refers to 
arbitration matters not involved in the suit 
and the Court on a consideration of the 
probabilities and the circumstances of the 
case can find that the counsel acted on in¬ 
structions even though there is no direct evi¬ 
dence on the point. (6) A counsel has no 
power to make an admission in, or compro¬ 
mise or refer to arbitration, a suit if he is 
instructed not to do so, witjiout express 

authority from his client. 1935 A.L.J. 953 
= 1935 All. 626. See also 58 B. 447=1934 
B. 101; I.L.R. (1940) Kar. 467; 1940 A. 
L.J. 18; 185 I.C. 669; 40 P.L.R. ^ 
1938 Lah. 766; 1941 A.M.L.J. 80. Where 

the power-of-attorney expressly confers the 
authority to settle the suit by a compromise 
it is not necessary for an advocate to con¬ 
sult his client before entering into the com¬ 
promise if he acts in good faith. 15 L. 
626=151 LC. 786 (2)=1934 L. 393. Counsel 
in India have the same implied authority 
to compromise an action as have counsel in 
the English Courts. But if such authority 
is invoked to support an agreement of com¬ 
promise the circumstances must be carefully 
examined. In the first instance the autho¬ 
rity is an actual authority implied from the 
employment as counsel. It may however 
be withdrawn or limited by the client; in 
such a case the actual authority is destroy¬ 
ed or restricted; and the other party if in 
ignorance of the limitation, could only rely 
upon ostensible authority. But if in fact 


counsel has had his authority withdrawn or 
restricted, the Courts will not feel bound 
to enforce a compromise made by him con¬ 
trary to the restriction, even though the lack 
of actual authority is not known to the other 

party. 62 LA. 1%=14 P. 545=1935 P.C. 
119. In an action by transferee challenging 
a mortgage as collusive, a compromise to 
the effect that mortgagee should buy out 
the plaintiff for agreed price, cannot be 
entered into by counsel as it is a matter col¬ 
lateral to the suit. 62 LA. 196=1938 P. 
C. 119. Where a vakalatnama gives power 
to a vakil, to enter into a compromise, a 
compromise entered into by him is binding 
on his client especially when the compromise 
is eminently fair and reasonable one. 1933 
A. 955. Where a vakalatnama given by a 
party to his pleader merely authorises the 
latter to sign a compromise petition and 
does not give any specific authority to the 
pleader to negotiate with the other party 
and settle the terms of the compromise, any 
compromise entered into by the pleader 
without the consent of his client, which 
results in a decree, must be held to be un¬ 
authorized. 41 Bom.L.R. 994=1939 Bom, 
490. Where the vakalatnama which was 
executed by a client contained among other 
things the following clause **avasyamaiial 
(if necessary or expedient) you are to com¬ 
promise the suit or raise contest.” Held, 
that to decide whether it was necessary or 
expedient to compromise the suit, -was within 
the discretion of the pleader, and not the 
Court, and that a compromise entered into 
by him was binding on his client. 146 LC. 
219=38 L.W. 341=1933 M. 734. 

Agreement to abide by oath—Offer of 

SPECIAL OATH TO OTHER SIDE—CUENT—If 

BOUND. —A pleader who holds a vjJcalatnama 
which distinctly authorizes him to file a 
petition of compromise \vith or wdthout the 
signature of his client, to withdraw the suit 
by putting in petition without the party’s 
signature, and to take whatever steps the 
pleader considers necessary in the suit has 
clearly authority to agree to the case being 
decided on the oath taken by the otlier side 
in a special manner. It is not open to the 
party to plead that he is not bound by the 
act of his pleader, because he has not him¬ 
self signed the oath of agreement or to say 
that the pleader had no authority. 182 

LC. 791=20 P.L.T. 131=1939 Pat. 222. 
Pleaders should be careful not to make any 
offer on behalf of their clients to be bound 
by any special oath except in the preseiwrc 
of the party or on express written authority 
to that effect. 172 LC. 421=LL.R. (.1940) 
Nag. 310=1938 Na^ 64. 

Abandonment of Plea. —Counsel for the 
defendant definitely gave up the plea re¬ 
garding limitation after the evidence of all 
the issues had been taken, the question was 
held to be one of law, that the party was 
not bound by the statement of his counsel 
and that as the opposite party was not pr 
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judiced, the plea can be taken in appeal bj' 
the party. 1933 L. 404. See also 147 I.C. 
95=1934 P. 25 [Abandonment of claim for 
damages. See also 25 M. 367 (P.C.)]. 
If counsel deliberately abandons questions 
which are mixed questions of law, custom 
and facts, it is not open to the litigant to 
go behind the admission and re-agitate the 
same points in the Court of second appeal. 
13 L. 185=1932 L. 343. See also 1935 L. 
71 = 16 L. 328. Where in the trial Court an 
issue is not pressed by the counsel and 
subsequent to that there is an authoritative 
decision on the point, the party is not bound 
by the admission of his counsel in the trial 
Court and can raise the point in appeal. 
1940 O.W.N. 1249. As to power to com- 
proniise or withdraw plea in income-tax 
proceedings, see 1940 I.T.R. 482. 

Authority to Act—Appearance with¬ 
out Vakalatnama — Procedure, —When an 
accused is represented by a pleader without 
vakalatnama in an appeal, the proper course 
is to adjourn the hearing of the appeal until 
it is produced and thus afford the accused 
an opportunity of being represented by a 
pleader, 56 I.C. 61=21 Cr.L.J. 413. A 
mukhtar though appearing in trial Court 
cannot file an appeal unless his power of 
attorney authorises him to do so. Mere 
general words in power are not sufficient 

(132 I.C. 895, Dist.) 1933 L. 504. As to 

Advocate accepting vakalat and failing to 
appear at the hearing, see 1939 M.L.R. 16 
(C.). It is ordinarily the duty of an advo¬ 
cate to be present, or to make suitable 
arrangenlents for the conduct of the case, 
and the Courts are not to be inconvenienced 
by the postponement of cases until the pro¬ 
per advocate is available. 1939 Rang. 1= 
1939 Rang.L.R. 514=182 I.C. 77. 

Authority — Construction — Gener.ae 
POWERS followed BY SPECIFIC INSTANCES OF 
SPECIAL AUTHORITY. —Per F.B. (Mukerji, 
dissenting,)—In the case of an appoint¬ 
ment of a vakil by vakalatnama to conduct 
a case, it is prima facie implied that he has 
full power to conduct the case in the way he 
considers best and therefore such a 
ment sKould be construed liberally. If the 
vakalatnama confers very wide powers in 
very general terms on the vakil, and autho¬ 
rizes him to conduct the case and to f^ke 
other proceedings and expressly states that 
whatever is done by the vakil should be ac¬ 
cepted by the litigant and then it goes on to 
specify certain particularly important powers 
like those of appointing arbitrators and com¬ 
promising disputes, etc., unless there is a 
special clause excluding his authority to act 
in particular way in the course of the 
such an authority should be implied. The 
mere fact that certain important powers are 
emphasised in particular does not in any way 
derogate from the general authority con¬ 
ferred upon him. It follows, therefore, that 
when general authority to conduct a case is 

f nferred upon a vakil and it is followed by 

GJC.M,—409 


^ case and to 
arbitration, the power 

A ^ witness whether 

^ compromise is necessarily implied 

861 ( F B. f ^ A. L. 1. 1127= 1933 A : 

OF-ISSUE OF 

NOTICE.— When a member of the Bar writes 

client instructed by a 

client, there is a presumption, until the con¬ 
trary IS proved, that the letter is wrhtL 

under instructions. 144 I.C. 996=1933 R 

CONDUCT OF 

TRIAL--IMPLIED AUTHORITY OF PLEADER —A 

namre ‘he very 

nature of his duties and for the purposes of 

tn'^havr ‘he. case must be deemed 

to have implied authority to admit or deny 

a document, to press or withdraw an issue 

in the case to examine a witness or call no 

witness and do such-other acts which are 

required for the proper management and 

Oudh*2S7°^ ‘he ‘nal. 14 Luck. 723=1939 
Status of Barrister practising as an 

ADVOCATE IN INDIA.— The right of a Barris- 
ter-at-Law to appear in the High Court or 
m the Courts subordinate to it arises from 
his enr^ment as an Advocate and not other- 
wise. The peculiar position of a Barrister- 
at-Law in England disappears here on his 
e^^o'enen^t as an Advocate; his rights, duties 
and disabilities are the same as those of any 
other non-Barrister Advocate. He can see 
the client, settle his fees, and act for him 
with or without the intervention of a soli¬ 
citor. A Barrister practising as an Advo¬ 
cate in the High Court can accordingly sue 
his client for recovery of fees due 124 

A. 509, overruled.) 55 All. 570= 19^ A 
L.J. 451 = 1933 A. 417 (F.B.). 

Advocates and pleaders —No distinction 
—Though the rnethods of appointment of 
advocates and higher or lower grade plea- 
ders are different and the discipline by which 
they are controlled arises from different 
sources, their duties as representing their 
clients are similar and the principles appb^- 
ing in one class of legal advisers ought to 
be applied in the case of another. 1939 
Rang.L.R. 514=1939 Rang. 183 (S.B.). 

Etiquette—Member of Co-operative 
Society—Appearance for Society. —Merely 
because a legal practitioner is a member of 
a Co-operative Society he is not prevented by 
any rule of professional etiquette from ac¬ 
cepting instructions from the Society of 
which he is a member. There can be no 
improprietj^ in his doing so provided that his 
engagement is not directly due to his being 
a mernber. But it is improper for a legal 
practitioner who is a Director to appear 
for remuneration for the Society in its lee-al 

business. 56 M. 970=1933 M. 682=65 M 
L.J. 367. 

Duties and obligation on drafting plead¬ 
ings—Gra\'e AND serious allegations.— 
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Per Thom, J .—No counsel is entitled to 
frame a serious charge against a party to a 
litigation unless he is in possession of ad¬ 
missible and relevant evidence upon which, 
if accepted, counsel could reasonably ask 
tlie Court to hold the allegations true. It 
may well be that the evidence in support of 
the allegations is untrue and it is certainly 
not the duty of a counsel in the ordinary 
course to test the truth of the witnesses 
whom he intends to put into the witness box 
but at the conclusion of the evidence which 
he has led he should be in a position to sub¬ 
mit as a reasonable proposition to the Court 
that the evidence which he has led if accept¬ 
ed establishes the allegations for which he 
had made himself responsible. If he is 
not in possession of such evidence to sup¬ 
port them he is not entitled to make grave 
and serious allegations. 193S All. 425 (F. 
B.). Per Iqbal Ahmad, /.—It is in the 
interest of administration of justice that too 
rigid a test of the conduct of an advocate in 
the matter of drafting pleadings should not 
be emphasized and that the test should be 
such as not to deter a counsel from fear¬ 
lessly placing before the Court such alle¬ 
gations as their clients instruct them to 
make, so long as those allegations do not 
appear manifestly reckless and unfounded. 

It is no doubt the duty of counsel to use 
their own judgment, experience and discre¬ 
tion and not to make irrelevant or unduly 
insulting allegation in the pleadings, but it 
is equally their duty to embody the case of 
their clients in the pleadings fearlessly, pro¬ 
vided the instructions received from the 
clients justify the case in the pleadings. 
While on the one hand a counsel is expected 
to he careful and not reckless in drafting 
the pleadings, he cannot, on the other hand 
assume the role of a Judge and refuse to 
embodv allegations that his clients instruct 
him to make unless and until he has ex¬ 
amined the evidence on the subject. A 
counsel is in one sense the mouthpiece of 
his client, but he does not guarantee or 
pledge himself for his client’s veracity. Per 
Allsop, /.—On the one hand counsel must 
look to the interests of his client and not 
be deterred by fear or favour from making 
any allegations which in these interests it is 
necessary for him to make. On the other 
hand, he cannot take shelter behind his client 
and claim to be an entirely irresponsible 
instrument in his clients hands. There re¬ 
mains in him a duty and an obligation to his 
fellow citizens and he is certainly not entitl¬ 
ed to make scandalous and serious allega¬ 
tions against those fellow citizens unless he 
has some basis upon which the allegations 
can be grounded. 155 I.C. 1043:=1935 A. 

425 (F.B.). . . . 

Private Pleader. —A District Magis¬ 
trate has no authority to direct other sub¬ 
ordinate Magistrates to exercise their judi¬ 
cial discretion of allowing a person to 
practise as a private pleader in their Courts. 


Any person aggrieved by the refusal of any 
Magistrate to allow him to appear as a pri¬ 
vate pleader in any particular case should 
move the High Court in revision. 16 L. 

W. 879—1923 M. 183. Authority to counsel 
“to act and appear for the party in the trial 
Court or any other Court” includes authority 
to present an appeal. 33 P.L.R. 34. A 
mukhtar though appearing in trial Court 
cannot file an appeal unless his power-of- 
attorney authorises him to do so. Mere 
general words in power are not sufficient. 

(132 I.C. 895, Dist.) 1933 L. 504. 

Costs—Liability of legal practitioner 
POR _ Circumstances justifying order 
against pleader. —There is no justification 
for the assumption that S. 35, C. P. Code, 
is not intended to cover any case where the 
act of a legal practitioner comes within the 
term ‘misconduct’ within the meaning of the 
Legal Practitioners and the Bar Councils 
Acts. A pleader may therefore be liable 
for costs of the proceedings taken by him 
in cases where the costs occasioned to his 
client are the direct result of the initiation 
and prosecution of the proceedings by him. 
Where an application for review purports to 
be made bv a pleader personally on his own 
behalf and not on behalf of his client the 
minor or his guardian, on grounds wholly 
untenable, there is no justification for his 
action and he enn be asked to pay c^^Js 
personally. 1942 Oudh 279=1942 O.W.N. 

Authority to appe/VR. —Counsel who has 
not filed any vakalat from his client has no 
authoritv to appear for him. 12 Mys.L.J. 

383. 

ApPEAR.'VNCE of counsel against interest 
OF HIS CLIENT — Tf PERMISSIBLE. —A COUnsel 
should not be allowed to appear against the 
interests of a person who has briefed nim 
at one or other stage of the case. It is 
absolutelv necessary for taking opinion Uiat 
the party should lay all his cards before 
the counsel concerned, and it is only atter 
lie has thoroughly gone into the facts pt tne 
case that a lawyer can be in a position to 
advise his client. In the circumstances i 
would be unfair to allow the counsel to ap" 
pear against the same person later 
an assurance on the part of that indiviaua 
would also be of no avail in the matter. 

Pesh. 65 (1). It is undesirable for a 

member of the Bar to plead in a case con¬ 
cerning which he has a personal interest. 

39 C.W.N. 274. 

Transfer of Brief—Pleaders appeariW 
FOR another. —As to duty of pleader to oe 
in attendance at time of hearing of case, see 
1940 Rang. 162 (F.B.). Wiere a pleader 
appears for another who is unable at the 
moment to attend Court, he ought to let the 
Court know that he is so appearing. 3o 
LC. 831=20 C.W.N. 283. As to failure 

of pleader to make careful arrangements for 

conduct of case, see 183 I.C. 580=1939 
Rang. 262. A question relating to the rival 
claims of different sections of the legal prac* 
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titioners of the High Court cannot be 
settled by a single Judge or a Division 
Bench of the Court. 25 C.L.J. 401=41 
I.C. 313=21 C.W.N. 654. Proceedings 
under the Act are quasi criminal, and are 
barred bv acquittal in previous criminal pro¬ 
ceedings.' 88 I.C. 279=26 Cr.L.J. 1111 = 
1925 R. no. 

Accepting Brief for Opposite Party 
AGAINST Previous Client—Duties. — See 38 
M. 650; 8 R. 446 ; 9 Mys.L.J. 166. 

Appearance—Power of Court to restrain 
—Pleader likely to be witness in case— 
Duties of pleader. —That a Judge or 
Magistrate has authority to restrain a 
pleader from appearing for either party in 
a case, when it would be manifestly im¬ 
proper for the pleader to do so, cannot be 
gainsaid but a very strong case must be made 
out before an order restraining a pleader 
from acting in a particular case is passed. 
The mere fact tJuit the defeiice asserts that 
the pleader for the prosecution will be re-' 
quired as a witness for the defeiice, and 
that the Magistrate himself thinks that he 
will be a materiM witness for the defence, 
are not sufficient grounds for restraining the 
pleader from appearing in the case for the 
prosecution. A pleader who is conducting 
a case is nevertheless a competent witness 
therein and there is no harm in his giving 
evidence in a case in which he is appearing. 
But it is desirable that a pleader should not 
appear in a case if he knows or has reason 
to believe that he will be an important 
witness in the case. If he accepts the brief 
not knowing or having reason to believe that 
he will be such a witness but discovers subse¬ 
quently that he is a witness on a material 
question of fact, he should retire from the 
case. 1939 Rang.L.R. 224=1939 Rang. 
342. Accused has a right to choose any 
advocate he wants. Prosecution cannot 
fetter that choice by summoning the advo- 
cate as a witness. On the other hand the 
Court is bound to sec that the administra¬ 
tion of justice is not in any way embarrassed. 
If an advocate is called as a witness by the 
other side, it can safely be left to the good 
sense of the advocate to determine whether 
he can continue to appear as an advocate, or 
whether by doing so he will embarrass the 
Court or the client. If a Court comes to 
the conclusion that a trial will be embarrass¬ 
ed by the appearance of an advocate who has 
been called as a witness by the other side, 
and if, notwithstanding the Court s expres- 
Sion of its opinion, the advocate refuses to 
withdraw, in such a case the Court has in¬ 
herent jurisdiction to require the advocate 
to withdraw. But the prosecution or the 
party calling the opposite party s advocate as 
a witness must iri such a case establish to 
the satisfaction of the Court that the trial 
will be materially embarrassed if the advo- 
ratpi rontinues to appear as advocate for his 
Sent T Bom.L.R. 282=1939 Bom ISO. 
See also 48 L.W. 276=(1938) 2 M.L.J. 

446. 


Fees. —When an Advocate enters into a 
contract with his client, it is appropriate 
that in order to avoid any future misunder¬ 
standing as to the amount of the fees to be 
charged for various works, there should be 
a clear written contract between the parties 
and the amount charged should be clearly 
mentioned and agreed to by the client. 

1936 A.L.J. 300=1936 All. 359 (F.B.). 

Before relationship of advocate and client 
arises by concluding a contract of service, 
it is open both to the client and the advo¬ 
cate to bargain for services in such methods 
as may deem proper. But after the rela¬ 
tionship arises, the advocate should not use 
his privileged and responsible position to 
obtain anything more than a fair and just 
remuneration. 1937 Rang. 299. In India 
as at English Common Law, a solicitor has 
a particular lien which does not depend on 
actual possession of the property, as dis¬ 
tinguished from possessory lien. This lien 
is not liable to be defeated on the ground 
that the assignee of a decree or the attach¬ 
ing creditor of the solicitor's client had no 
express notice of the lien. The fact of 
there being a fund in Court amounts to 
notice of the existence of a solicitor's lien. 
(51 B. 855, Foil.) 60 M.L.J. 133=1931 M. 
183. 3*^^ also 1940 Cal. 179=1.L.R. 1939) 

1 Cal. 212=43 C.W.N. 290 (This lien is 
not defeated by the insolvency of the party). 
The lien of an attorney or solicitor is really 
an equity claimed on his behalf and is sub¬ 
ject to all the equities between the attorney's 
client and any other party or parties inte¬ 
rested in the property over which the lien is 
claimed. An attorney has no higher rights 
than his client. A plaintiff’s right to set¬ 
off costs payable to him by the defendant 
against the sum found due from him to the 
defendant on the taking of accounts in the 
same suit is not affected by the defendant’s 
solicitor’s lien. The Courts in India have 
complete discretion to allow a set-off, whe¬ 
ther in the same action or in different 
actions, and it extends to the setting off of 
costs against costs and also in a proper case 
to the setting off of debt or damages against 
costs and vice versa. The discretion has 
to be exercised judicially, having regard to 
the facts and circumstances of each case. 
The circumstances considered by the Court 
are matters relating to the attorney whose 
lien is sought to be affected irrespective of 
his client because as between the parties 
themselves there can hardl}" be a ground for 
resisting a set-off. After a set-off has 
already been allowed an attorney’s lien is 
not protected. 41 Bom.L.R. 1091=1.L.R. 
(1940) Bom. 692=1939 Bom. 518. Where 
a solicitor is engaged by the next friend of 
a minor plaintiff, the client is the next friend 
and not it is to the next friend, and not to 
the minor, that the solicitor looks for 
his costs. Though the solicitor has a 
lien enforcible against the next friend, the 
lien does not exist against the minor 
Where, therefore, there is a change of next 
friend and a new nea;t friend comes in the 
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solicitor engaged by the former next friend 
is bound to hand over to the new next friend 
the papers and documents, etc., though he 
may not have received his costs of the suit 
from the old next friend. He cannot with- 
liold the documents, etc., from the new next 
friend by pleading his lien. I.L.R. (1938) 
Bom. 749=40 Bom.L.R. 694=1938 Bom. 

418. General and special lien distinguish¬ 
ed, see 34 Bom.L.R. 703. The solicitor’s 
lien never precludes a fair and honest 
arrangement between the parties unless the 
solicitor is in a position to prove that there 
was a fraudulent intention on the part of 
the plaintiff and defendant to cheat him of 
the costs payable to him by the party. 34 
Bom.L.R. 721. Nature of an advocate’s 
lien, see 55 M. 455=62 M.L.J. 185. The 
question whether an attorney’s lien should 
or should not be allowed to intercept a set 
off between the parties to the suit is in India 
a matter of discretion. The lien has no 
overriding priority, 34 Bom.L.R. 1429= 
1932 B. 619. The sum deposited by a party 
under O. 45, R. 7, C.P. Code, to be avail¬ 
able for the payment of the costs of the 
respondents in case their Lordships of the 
Privy Council ordered such costs to be paid 
is not the subject-matter of dispute or the 
part of the action and therefore after the 
appeal is allowed a lien cannot he claimed 
on that amount by a legal practitioner ap- 
peering for the <ippcll<int before the High 
Court. Qiwrrc.—Whether an Advocate is 
entitled to claim the same lien which an ordi¬ 
nary Solicitor would be entitled to in any 
land. 1932 A.L.J. 764=1933 A. 3. 

Pleader’s fees are to he allowed to a party 
on the basis of what is actually paid, or 
what might reasonably have been paid, 
whichever is less. 1928 N. 289=111 PC. 
843. A pleader including in his fee certifi¬ 
cate the fee promised but not actually paid 
to him, under a misapprehension of law and 
not dishonestly cannot be said to be guilty 
of misconduct. 58 A. 307—38 Bom.L.R. 
731=40 C.W.N. 933=1936 P.C. 176=71 
M.L.T. 631 (P.C.). There may be cases 
ill which thq fee due to a vakil may he ad¬ 
justed otherwise than by actual payment of 
money. Such an adjustment, however, 
should be something more than a mere agree¬ 
ment to pay. When a promissory note, 
especially, a negotiable instrument, is given, 
it may be equivalent to payment. A certih- 
catc may not be dishonest even if no tee 
was received and it may be too strong an 
expression to describe sucl. « certificate as 
a false certificate. It is doubtful if Isotc 
(u) to R. 30 of the I P'-ft'tioners 
Rules is strictly correct. 30 L.W. 977—.37 
M.L.T. 780. Pees of iiniwr counsel— 
Two-thirds scale adopted for taxation pur¬ 
poses. See 58 C. 505=1931 C. 523. .^c- 

cording to the rules, only such sum can he 
taxed as legal practitioner’s fee as has been 
actually paid and certified by the 
practitioner to whom it has been paid. 
Where a receiver of an insolvent’s estate 


who happens to be a legal practitioner con¬ 
ducts his own case and does not pay any 
fees to any legal practitioner, the Court can¬ 
not direct any legal fees to be taxed as costs. 

163 I.C. 831 = 1936 A.L.J. 698=1936 All. 

489. Where several pleaders are engaged 
by a party to a litigation, in the absence of 
any agreement as to the amount of their 
fees, each pleader is entitled to his fees up 
to the full fee assessed at the hearing. It 
is not the rule that all of them should divide 
among them a single hearing fee of the 
amount assessed as pleader’s fee in the case. 

20 Pat.L.T, 352=18 Pat. 213. Where 

undue influence is not apparent, and a soli¬ 
citor has agreed to accept taxed costs in the 
event of success so as to lighten the burden 
on his client in the event of failure, the 
agreement cannot be looked upon with dis¬ 
favour, and the Court will respect the terms 
of such an agreement of employment. 
Where a solicitor for a respondent to a 
Privy Council appeal agrees to accept a 
reduced fee, stipulating that in the event of 
the client’s success in the appeal he should 
be paid the full taxed costs that agreement 
cannot be regarded as invalid or unenforce¬ 
able either in practice or in law. It is com¬ 
petent to the solicitor to recover the amount 
covered bj' his bill of costs from the amount 
of security deposited by the appellant. The 
High Court has power to pass a summary ' 
order directing payment out of such amount 
to the solicitor to whom costs are due from 
the respondent. I.L.R. (1939) Bom. 307 
=41 Bom.L.R. 410=1939 Bom. 250. 
Where there is an agreement to pay 
a (iounsel a certain sum for his fee, and a 
certain sum as his remuneration 

the Counsel is clearly entitled to sue for his 
fee and also for the iniwi.y/nVifW. 40 P.L. 

R. 12=1938 Lah. 306. . 

Suit for .\ccounts. —Even if there is no 
“general agency’’ between a counsel and 
client, nevertheless a suit for accounts can 
be maintained by the client against lus 
counsel in respect of the moneys entrusted 
to the latter in the several suits m >vnicn 
lie was engaged. (50 M. 249, Foil.). 140 
I.C. 564=33 P.L.R. 1074=1933 L. 60. 

Transachons between advocate and 
a.iENT. —A pleader advanced moneys to his 
client and obtained a mortgage in favour oi 
his son. In a suit on the mortgage it is 
incumbent on the plaintiff to prove utmost 
good faith; and all evidence regarding it 
should he preserved. Pleaders who deal 
with their clients must take care not only 
that the transaction is fair, but also tliat 
tiiev are in a position to prove that it was 
fair. 1936 O.W.N. 1033=164 I.C. 945. 
Transactions of mortgage between a soli¬ 
citor and client to secure the repayment oi 
money advanced at the time are not ordi- 
.narily subjected by Courts to the same 
jealous scrutiny as, for instance, a gift Ironi 
a client to a solicitor, or purchases or ^les 
at under-value between a solicitor and client. 
If tlie money was sorely needed and was 
paid, the mortgagor had its benefit, the rate 



The Legal Practitioners Act (XVIII of 1879). 


3269 


S. 3] 


2. [Repeal of enactments] Rep. by the Repealing Act (I of 1938), S. 2 
and Sch. 


^ , 3. In this Act, unless there be something re- 

Interpretation-clause. pugnant in the subject or context,- 


NOTES. 

of interest was reasonable and the terms 
neither excessive nor onerous there is no 
reason why the transaction should not stand 
as a valid mortgage between the parties. 

191 T.C. 94=52 L.W. 777=1940 P.C. 204 
(P.C.). R. 13 of the rules of Court 
framed under the Legal Practitioners Act 
prohibits a practitioner from purchasing 
any interest in any decree either from their 
clients or any other person. Such a pur¬ 
chase, and execution of such a decree for a 
sum known to him to be in excess of that 
which was actually due, amount to a grave 
professional misconduct. I.L.R. (1938) 
Mad. 399=1938 Mad. 276 (F.B.). Where 

the relationship between legal practitioner 
and his client becomes that of debtor and 
creditor, the pleader being allowed to retain 
and use the client’s money as a loan, failure 
by the debtor to pay the money on demand 
does not amount to professional miscon¬ 
duct. Lawyers should not, except in very 
exceptional cases, accept loans from their 
clients. Where a lawyer has withdrawn 
money for a client and has been permitted to 
retain it, a document evidencing the tran¬ 
saction should in every case be drawn up. 
It is essential, in cases where the relation¬ 
ship of pleader and client has been changed 
to one of debtor and creditor, that the 
clearest evidence of such a change should 
be obtainable. But once the relationship of 
pleader and client is changed into one of 
debtor and creditor, no question of miscon¬ 
duct can arise, because failure by the debtor 
to pay the money on demand does not 
amount to professional misconduct. To 
borrow money from the client who places 
confidence in the pleader, when the latUr is 
aware that it would be extremely dithcult 
for him to repay it is most reprehensible. 
No lawyer should ever borrow money from 
a client unless he is sure that he can repay 
it when the client demands repaynient. 

Pat. 580=20 P.L.T. 607=1939 Pat. 343 
(S B ) 

Obligation of Counsel not to make 

STATEMENTS BASED ON SURMISES. We 

counsel take on themselves responsibi- 
litv of making statements of fact to the 
Court, the Court is entitled to assume that 
those statements are true in every parti¬ 
cular, so that it may mphcitly rely upon 
them. This is a rule which admits of no 
qualification and it is an honourable obli¬ 
gation of the Bar and of great value m the 
Idministration of justice. It is therefore 
improper on the part of Counsel to make 
statements of fact before the Court which 
are based on mere surrmses or guesse^ I. 
L.R. (1940) Kar. (F.C.) 52=(1940) 1 

3: Practitioner,—T he right 


of a Barrister-at-Law to appear in the High 
Court or in the Courts subordinate to it 
arises from his enrolment as an Advocate 
and not otherwise. The peculiar position 
of a Barrister-at-Law in England disappears 
here on his enrolment as an Advocate; his 
rights, duties and disabilities are the same 
as those of any other non-Barrister Advo¬ 
cate. He can see the client, settle his fees, 
and act for him, with or without the inter¬ 
vention of a solicitor. A Barrister practis¬ 
ing as an Advocate in the High Court can 
accordingly sue his client for recovery of 

fees due. (25 A. 509, overruled.) 55 A. 
570=1933 A. 417=1933 A.L.J. 451 (F.B.). 

Solicitor—Personal liability for Costs. 
—Once a solicitor is on record, the oppos¬ 
ing party is entitled to look to him, if suc¬ 
cessful for his costs, if it turned out that 
the so-called plaintiff is a non-existent person. 

(Case-law discussed.) 145 I.C. 641=1933 

B. 317=35 Bom.L.R. 554. 

Care in choosing clerks—Check on 
them. —There is a duty cast upon members 
of a monopolist profession, like the legal 
profession, to exercise care and due dili¬ 
gence in the persons whom they employ, and 
if they choose to employ a person known by 
them to be irresponsible without taking 
adequate steps to keep a close personal check 
upon his actions, then they are themselves 
at fault and will become liable to be called 
to account. 1938 Nag. 370. 

Tout. —To declare a person a tout it must 
be proved that he gets the employment in 
any legal business from any practitioner for 
moving for such practitioner. Merely look¬ 
ing after people’s cases and writing peti¬ 
tions does not make a person a tout. 62 I. 

C. 829=22 Cr.L.J. 589. A person to be a 
tout must have been paid or proposed to be 
paid for bringing a client. 6 P. 567=102 I. 
C. 340=1927 P. 282. also 28 I.C. 918. 

A munsif may refuse to recognize a person 
as pleader’s clerk, if he be not a bona fide 
clerk. 10 C.W.N. 49. If the enquiry is 
entrusted to a Subordinate Court it is the 
Subordinate Court which must be satisfied 
that the person proved to be a tout. Where 
the Joint Magistrate held on enquiry that 
the person was not a tout but the District 
Magistrate without further enquiry and 
without notice to the party declared him a 
tout, held, that the order was illegal. 1930 
A.L.J. 961=1930 A. 641. It is a reason¬ 
able and legitimate inference of fact that if 
a man attends Court every day, works after 
the cases of clients, even pays to pleaders 
and realizes costs and engages pleaders and 
also realizes their fees, he is not rendering 
gratuitous service such as a casual friend or 
acquaintance may do. 56 C. 800=115 T C 
602 (2)1=1929 C. 196. 

m 
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'‘Judge” means the presiding judicial officer in every Civil and Criminal 
Court, by whatever title he is designated: 

"Subordinate Court” means all Courts subordinate to the High Court, 
including Courts of Small Causes established under Act No. IX of 1850^ or Act 
No. XI of 1865 

"Revenue office” includes all Courts (other than Civil Courts) trying 
suits under any Act for the time being in force relating to landholders and their 
tenants or agents: 

« 

"legal practitioner” means an advocate, vakil or attorney of any High 
Court, a pleader, mukhtar or revenue agent: 

^ ["tout” means a person— 

(a) who procures, in consideration of any remuneration moving from any 
legal practitioner, the employment of the legal practitioner in any legal business; 
or who proposes to any legal practitioner or to any person interested in any legal 
business to procure, in consideration of any remuneration moving from either 
of them, the employment of the legal practitioner in such business; or 

(b) who for the purposes of such procurement frequents the precincts of 
Civil or Criminal Courts or of revenue-officers, or railway stations, landing stages, 
lodging places or other places of public resort]. 

CHAPTER II. 


Of Advocates, Vakils and Attorneys. 

4. Every person now or hereafter entered as an advocate or vakil on the 
A . . A \T ^ High Court under the letters patent con- 

stituting such Court or ^ [under section 41 of this 
Act], ®[or enrolled as a pleader in the Chief Court of the Punjab under section 8 
of this Act], shall be entitled to practise in all the Courts subordinate to the Court 
on the roll of which he is entered, and in all revenue-offices situate within the 
local limits of the appellate jurisdiction of such Court, subject, nevertheless, to 
the rules in force relating to the language in which the Court or office is to be 
addressed by pleaders or revenue-agents; and any person so entered who ordinarily 
practises in the Court on the roll of which he is entered or some Court subordinate 
thereto shall, notwithstanding anything herein contained, be entitled, as such, to 
practise in any Court in British India other than a High Court on whose roll he 
is not entered, or, with the permission of the Court, ®[or in the case of a High 
Court in respect of which the Indian Bar Councils Act, 1926, is in force, subject 
to rules made under that Act] in any High Court on whose roll he is not entered, 
and in any revenue-office: 


Provided that no such vakil ^[or pleader] shall be entitled to practise 
under this section before a Judge of the High Court, Division Court or High 
Court exercising original jurisdiction in a Presidency-town. 


LEG, REF. 

’ Now Act XV of 1882. 

2 Now Act IX of 1887. 

•'* vSubstituted by Act XV of 1926. S. 2. 
-♦Substitiited by Act IX of 1884, S. 2. 

® Inserted by Act I of 1908, S. 2 (a). 
Inserted by the Bar Councils Act, 
XXXVIII of 1926, S. 19 and Sch. 
^Inserted by Act I of 1908, S. 2 (6). 

NOTES. 

Attorney—Chance by litigant—Right 

OP ATTORNEY IN RESPECT OF COSTS. —A litigant 

has the right to employ any attorney he likes 
and to change him for another attorney in 


the course of the same proceeding if he so 
wishes, provided that he does not thereby 
cause delay or injustice to any other party 
or inconvenience to the Court. If he has 
not paid costs to the attorney whom he 
wishes to discharge that would affect his 
right to obtain papers and documents on 
which the attorney might claim a lien for 
his unpaid costs. But it 4s not open to an 
attorney to say that his client shall continue 
to employ him in the suit or proceeding 
until all the costs due to him arc paid. 3S 
Bom.L.R. 298=1933 B. 182. No order 
for change of attorney should be made un¬ 
less provision is made for payment of costs 
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5. Every person now or hereafter entered as an attorney on the roll of 
^ , _ any High Court shall be entitled to practise in all the 

Attorneys of High Court. Courts subordinate to such High Court and in all 

revenue-offices situate within the local limits of the appellate jurisdiction of such 
High Court, and every person so entered who ordinarily practises in the Court 
on the roll of which he is so entered or some Court subordinate thereto shall, 
notwithstanding anything herein contained, be entitled, as such, to practise in any 
Court in British India other than a High Court established by Royal Charter on 
the roll of which he is not entered and in any revenue-office. 

The High Court of the province in which an attorney practises under this 
section may from time to time, make rules declaring what shall be deemed to be 
the functions, powers and duties of an attorney so practising. 


NOTES. 

to the attorney subject of course to this that 
no such provision will be made where the 
attorney has by his own conduct or miscon¬ 
duct discharged himself. 60 C. 1273=37 

C.W.N. 998. 

Attorney—Lien—Kinds of—Passive or 

RETAINING LIEN—NATURE OF. —The rights of 
an attornev in India are the same as the 
rights of a solicitor in England, except m 
so far as the latter have been diminished or 
increased by statute. A solicitor in Eng¬ 
land is entitled to three kinds of lien to pm" 
tect his right to recover his costs frorn his 
client, namely; («) a passive or retaining 
lien; (ii) a common law lien on property 
recovered or preserved by his efforts; (im) 
a statutorv lien enforceable by a charging 
order, ihdian statutory law contains no 
provision for the last mentioned hen but the 
other two kinds of lien are available in 
India. The lien on property recovered or 
preserved by the efforts of the sohcitor is a 
particular lien and not a general lien and it 
is not available for the general balance ot 
account between the attorney and his client 
but extends only to the costs of recovenng 
or preserving the property in suit. Ihe 

passive or retaining hen . 8 

curtailed by S. 171 of the foritract Act 
This lien enures in favour of the solicitor 
in respect of all deeds, papers or other per¬ 
sonal chattels which come into 'r.® 
sion in the course of his Professional em¬ 
ployment. This is a general hen but with 

reference to moneys recovered . 

citor for his client, he has no such 
lien Whether he obtains possession ot tne 
JTney Thfch is the fruit of his exertions 
or whether it_ is still m deposit in Court, ^m 

either case, his hen in 

of those funds is confined to the costs in 

in Tpsoect of thosc funds, subject 
onirto this tLt he has the ordinary rights 
orset off which one creditor has agains^ 
another. 60 C. 1442=149 I.C. 331=1934 

^'SwV. 3 and 4. -mere the fee payable 
Xc with the client under o. o, 

tLn under S. 4 the pleader is entitled only 
to Lch fee as would come to on computa- 
tL, in accordance with the law for the time 


being in force in regard to the computa¬ 
tion, of the costs to be awarded to a party 
in respect of the fee of his legal practitioner. 

1931 P. 137=9 P. 865. 

“Practice^’. —Includes right to appear, 
plead and act. 4 P. 766. Vakils have no 
right of audience in the Insolvency Court at 
Presidency-town of Madras. 48 M. 331 = 
1925 M. 385=48 M.LJ. 36 (F.B.). S. 
4 was not intended to override the special 
provisions relating to insolvencj' in the Pre- 
sidenc 3 '-town. 48 M. 331. Insolvency' 
Court is not subordinate to High Court. 48 
M. 331. Vakil of Allahabad High Court 
admitted as first grade pleader in Oudh, 
effect of. 89 I.C. 187=1925 O. 412. When 

there are several gentlemen retained by a 
client in the same vakalatnama, each of the 
vakils is entitled to claim from his client the 
full fee stipulated for by him and not merely 
a share in the single fee allowed as against 
the losing party. 9 P. 865=1931 P. 137. 
In Burma an Advocate is not precluded from 
suing for his fees. 1930 R. 243. A client 
engaged a pleader and filed a vakalatnama 
in his favour but it was not signed by the 
pleader. Held, that, whether the vakalat¬ 
nama has been signed or .not, the pleader is 
entitled to his remuneration for the work 
done by him on the principle of quantum 
meruit. 1931 P. 137=9 P. 865. 

Sec. 5.—An attorney acting for a firm 
and having the power to conduct a suit has 
no power to refer a matter to arbitration 
unless he is authorised specifically for that 
purpose. 36 C.W.N. 8=1932 C. 343. The 
retainer of an attorney ordinarily comes to 
an end when the suit is ended. After the 
suit is over the attorneys are ipso facto dis¬ 
charged so far as the suit is concerned and 
would need fresh authority' from their 
clients to act for them in execution proceed¬ 
ings. 138 I.C. 320=34 Bom.L.R. 615= 

1932 B. 337. If a suit has been compromis¬ 
ed by* the guardian ad litem improperly' with¬ 
out the leave of the Court, that may be a 
ground for appropriate proceedings by the 
minor on attaining majority or by another 
guardian during minority. But the attorneys 
who received their instructions from the 
guardian cannot go behind them and conti¬ 
nue to represent the minor. 34 Bom.L.R. 
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CHAPTER III. 

Of Pleaders and Mukhtars, 


Power to make rules as High Court may, from time to time 

to qualifications, etc., of make rules' consistent with this Act as to the follow- 
pleaders and mukhtars. ing matters (namely) :— 

(a) the qualifications, admission and certificates of proper persons to be 
pleaders of the subordinate Courts, and of the revenue-offices situate within the 
local limits of its appellate jurisdiction, and, in the case of a High Court not 
established by Royal Charter ^[in respect of which the Indian Bar Councils Act, 
1926, is not in force] of such Court; 

(b) the qualifications, admission and certificates of proper persons to be 
mukhtars of the subordinate Courts, and, in the case of a High Court not 
established by Royal Charter, ^[in respect of which the Indian Bar Councils 
Act, 1926, is not in force] of such Court; 

(c) the fees to be paid for the examination and admission of such 
persons; and 

(d) suspension and dismissal of such pleaders and mukhtars. 

All such rules shall be published in the Official Gazette, and shall 

thereupon have the force of law: provided that, in 
the case of rules made by a High Court not esta¬ 
blished by Royal Charter, such rules have been previously approved by the 
Provincial Government. 


Publication of rules. 


7. On the admission, under section 6, of any person as a pleader or 

mukhtar, the High Court shall cause a certificate. 
Certificates to pleaders signed by such officer as the Court, from time to time 

an mu ars. appoints in this behalf, to be issued to such person, 

authorizing him to practise up to the end of the current year in the Courts and, 
in the case of a pleader, also the revenue-offices specified therein. 

At the expiration of such period, the holder of the certificate, if he desires 
to continue to practise, shall, subject to any rules consistent with this Act which 
may, from time to time, be made by the High Court in this behalf, be entitled 
to have his certificate renewed by the Judge of the District Court within the local 
limits of whose jurisdiction he then ordinarily practises, or by such officer as 
the High Court, from time to time, appoints in this behalf. 


LEG. REF. 

^ For rules made under this section, see 
the various Local Rules and Orders. 

2 Inserted by the Bar Councils Act, 
XXXVIII of 1926, S. 19 and Sch. 

NOTES. 

614=138 I.C. 312=1932 B. 401 (1). Per 
C. C. Chose, J. —Where an attorney has 
employed a counsel under the authority 
given to him by the party in the retainer filed 
in the Court he is bound to pay the fees 
paid to the counsel on taxation. It is only 
when the client has instructed the attorney 
not to brief a particular counsel that the 
client would be under no obligation to pay 
fees paid to that particular counsel. 52 C, 
L.J. 197=1930 C. 651 (F.B.). also 
I.L.R. (1939) Kar. 422=1939 Sind 125 
(right to sue for fees). As to taxation of 
costs, see also 1932 A.L.J. 272. As to 
practice, regarding chai>ige of attorney, see 
1932 B. 363=34 Bom.L.R. 703; 35 Bom.L. 
R. ^8=1933 B. 182. It is the duty of a 
solicitor entrusted with the moneys of his 
client for investment, before investing the 


amount upon the mortgage of a farm, to 
have a proper valuation made. If he choos¬ 
es to rely mainly on his own general know¬ 
ledge of farms in his vicinity, he does so 
at his own risk and if his judgment is shown 
to have been at fault he is liable for the loss 
traceable to his breach of duty to his client. 

1932 P.C. 194=137 I.C. 531 (P.C.). Merc 
presence in Court of the client, when he 
does not make his presence known to the 
Counsel, does not affect the ostensible 
authority of the Counsel, who can compro¬ 
mise the suit without consulting his client. 

59 C. 31=35 C.W.N. 674=1932 C. 231. 

Sec. 7.—Renewal of certificate cannot 
arbitrarily be refused. See 13 C. W. N. 
415=1 I.C. 334. The High Court has not 
delegated to District Judges the power to 
suspend legal practitioners pending the 
receipt of their renewed certificates. Any 
order in regard to suspension must proceed 
from the High Court. So an order of the 
District Judge suspending a practitioner 
pending the receipt of his renewed certifi¬ 
cate is illegal. 54 M. 574=1931 M, 688=60 
M.L.T. 588. 
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Pleaders on enrolment 
may practise in Courts and 
revenue-offices. 


On every such renewal, the certificate then in possession of such pleader 
or mukhtar shall be cancelled and retained by such Judge or officer. 

Every certificate so renewed shall be signed by such Judge or officer, and 
shall continue in force up to the end of the current year. 

Every Judge or officer so renewing a certificate shall notify such renewal 
to the High Court: 

^[Provided that, on the admission as a pleader of any person who has 
been previously entered as a Vakil or attorney on the roll of a High Court esta¬ 
blished by Royal Charter, the High Court may, in its discretion, issue to such 
person a certificate authorizing him to practise permanently in the Courts, and 
in the offices specified therein, and a certificate so issued shall not require to be 
renewed under this section.] 

8. Every pleader holding a certificate issued under section 7 may apply to 

be enrolled in any Court or revenue-office mentioned 
therein and situate within the local limits of the 
appellate jurisdiction of the High Court by which he 
has been admitted; and, subject to such rules^ 

consistent with this Act as the High Court or the Chief Controlling Revenue 
authority may, from time to time, make in this behalf, the presiding Judge or 
officer shall enrol him accordingly, and thereupon he may appear, plead and act 
in such Court or office and in any Court or revenue-office subordinate thereto. 

9. Every mukhtar holding a certificate issued under section 7 may apply 

to be enrolled in any Civil or Criminal Court men- 

Mukhtars on enrolment tioned therein and situate within the same limits; 
may practise in Courts. subject to such rules as the High Court may 

from time to time make in this behalf, the presiding Judge shall enrol him 
accordingly; and thereupon he may practise as a mukhtar in any suchXivil Court 
and any Court subordinate thereto, and may (subject to the provisions of the 
Code of Criminal Procedure)^ appear, plead and act in any such Criminal 
Court and any Court subordinate thereto. 

10. Except as provided by this Act or any other enactment for the time 

being in force, no person shall practise as a pleader 

No person to practise as qj- mukhtar in any Court not established by Royal 
pleader or mukhtar unless (;;harter unless he holds a certificate issued under 

^ ^ * section 7 and has been enrolled in such Court or in 

some Court to which it is subordinate: 

Provided that persons who have been admitted as Revenue-agents before 

the first day of January, 1880, and hold certificates, 
as such, under this Act in the territories administered 
by the Lieutenant-Governor of Bengal, may be enrolled 
in manner provided by section 9 in any MunsiPs 
Court in the said territories, and on being so enrolled 
may appear, plead and act in such Court in suits under Bengal Act VIII of 
1869® {to amend the procedure in suits between Landlord and Tenant) or under 
any other Act for the time being in force regulating the procedure in suits between 
landholders and their tenants and agents. 


Revenue-agents may ap¬ 
pear, plead and act in 
Munsiffs’ Courts in suits 
under Bengal Act VIII of 
1869. 


LEG. REF. 

^ Inserted by Act I of 1908, S. 3. 
ipor rules made by the High Court at 
Madras see those quoted in the footnote on 
previous page, which were also made under 
S. S. For rules by the Chief Court, Pun¬ 
jab, see Punj. R. and O. 

C.C.M.-410 


2 Now Act V of 1898. 

^See now Bengal Tenancy Act (VIII of 
1885). 


NOTES. 

Sec. 8.—Appellate jurisdiction, 
of. 24 A. 348 (F.B.). 


meaning 
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11. Notwithstanding anything contained in the Code of Civil Procedure' 

the High Court may, from time to time, make rules 

Power to declare func- declaring what shall be deemed to be the functions, 

tions of Mukhtars. powers and duties of mukhtars practising in the 

subordinate Courts, and, in the case of a High Court not established by Royal 
Charter, in such Court. 


Suspension and dismissal 
of pleaders and mukhtars 
convicted of criminal off¬ 
ence. 


12. The High Court may suspend or dismiss 
any pleader or mukhtar holding a certificate issued 
under section 7 who is convicted of any criminal 
offence implying a defect of character which unfits 
him to be a pleader or a mukhtar, as the case may be. 


LEG. REF. 

1 Now Act V of 1908. 

NOTES. 

Sec. 12: Scope of Section. —The High 
Court has jurisdiction under this section to 
take action against a pleader who has been 
convicted of a criminal offence, though the 
offence was not one committed in his pro¬ 
fessional capacity. 59 M. 732=1936 Mad. 
318=70 M.L.T. 498 (F.B.). The use of 
word “may" in S. 12 after the words “the 
High Court" shows that the discretion of 
the High Court in each particular case is 

absolute. 33 C.W.N. 829=1929 C. 771. 

Tt is not sufficient for the applicability of the 
section that the pleader has been convicted 
of a criminal offence. Though the Court 
cannot in the exercise of its disciplinary 
jurisdiction question the propriety of the 
conviction, it has yet to inquire into the 
nature of the crime in order to decide whe¬ 
ther the offence was such as to imply de¬ 
fect of character rendering him unfit to 
continue in the profession. 12 Pat. L. T. 
773=1931 P. 369 (F.B.). also 1938 

Rang. 394; 1938 Rang. 125. Where a legal 
practitioner has been convicted of a criminal 
offence and his case is sent to the Bar Coun¬ 
cil for enquiry to determine if any discipli¬ 
nary action w'as called for, the Bar Council 
should merely record the conviction and 
should call on the legal practitioner to show 
cause why action should not be taken against 
him. It is not open to it to justify the 
action of the legal practitioner. 1938 Rang. 
394. A legal practitioner w'as convicted of 
criminal breach of trust and abetment there¬ 
of. in respect of certain monies of a client. 
Tt was found that he was to a certain extent 
the victim of his senior. He paid the 
amount of defalcation after his conviction. 
High Court in consideration of the fact that 
he was victim of circumstances and had ex¬ 
pressed his repentance and assured to lead 
honourable life, suspended the practitioner 

for one year. 33 C.W.N. 829=1929 C. 
771. S. 12 has no application unless the 
conviction alone shows the convict to be 
unfit to be a pleader. 27 N.L.R. 29=1931 
N. 33 (S.B.). The words “criminal 

offence" used in S. 12 mean an offence 
punishable under Penal Code as well as any 
act or oniission made punishable by any law 
for the time being in force which is indicta¬ 


ble and punishable criminally by Courts of 
justice. 12 Pat.L.T. 773=1931 P. 369 (F. 
B.). S. 12 contains no implication that 
disciplinary action against a pleader convict¬ 
ed of an offence cannot be based on his con¬ 
duct when such conduct includes the com¬ 
mission of any offence for which he has been 
punished. Disciplinary action is not taken 
hy way of punishment, but on consideration 
whether the person formerly admitted to 
practice is a proper person to continue to 
practise or not. No one can be admitted to 
practice until he makes a solemn declara¬ 
tion, and the inference is that one who has 
contravened this declaration and is likely to 
do so in future is not such a person. The 
fact that the motive of the pleader in taking 
part in a Civil Disobedience movement was 
to draw attention to the dissatisfaction with 
the forest policy of Government is no justi¬ 
fication nor is the fact he was only a partici¬ 
pant and not a leader in the movement mate¬ 
rial in considering the necessity for disci¬ 
plinary action. 27 N.L.R. 29=1931 N. 33 
(S. B.). A pleader who was 60 years old 
and who had been of unblemished character 
was convicted under S. 409, 1. P. Code for 
embezzlement of client’s money. Held, 
that the pleader was liable to be removed 
from the rolls notwithstanding his age and 
previous good character. 1938 Rang. 288. 

also (1939) 2 M.L.T, 632; 176 1. C. 
752. But .w 165 T.C. 601=1936 Lah. 717. 

A pleader is not entitled to go behind the 
conviction in order to show that his convic¬ 
tion was not justified ^either in law or ^ 
facts and that he committed no offence. ^ 
N.L.R. 29=1931 Nag. 33 (S.B.). Con- • 
viction of legal practitioner is sufficient with¬ 
out any further enquiry to justify the High 
Court in taking proceedings under S. 12. 

Tt is not permissible to go behind the con¬ 
viction and the pleader cannot be allowed to 
have indirect appeals, against the judgment 

of conviction. 1929 C. 771; 59 M. 732= 
1936 M. 318=70 M.L.J. 498 (F. B.). 
Though it is not incompetent for the High 
Court to deal under Art, 8, Letters Patent, 
with charges of a criminal nature against a 
practitioner unless and until these have been 
investigated by a Criminal Court, it is emi¬ 
nently fitting that in such cases the criminal 
prosecution should precede any disciplinary 
decision. 58 I.A. 152=53 A. 183=61 M, 
L.T. 130 (P.C.). The charges of profes- 
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sional misconduct must be clearly proved and 
should not be inferred from mere ground 
of suspicion however reasonable or from 
what may be a mere error of judgment or 
indiscretion. 1939 R.D. 641 (2) = 1940 A 

fB.R.) 5 fl). Where the allega¬ 
tions against a legal practitioner amount to 
a criminal charge, the proper procedure is to 
prosecute him criminally in the first instance 
before bringing proceedings under the Legal 
Practitioners Act. Otherwise he is likelv'to 
be prejudiced _ inasmuch as these are sum¬ 
mary proceedings in the nature of a sum¬ 
mons trial, 17R T.C. 4S6=T.L.R. (1938) 
2 Cal. 138=1938 Cal. 7aL also 54 M. 
857=61 M.L.J. 148 (F.B.). 

CONVICTTON OF PlEADF.R—C oNVTCTTON BY A 

Foretc.n Court.— The conviction of a legal 
practitioner for perjurv is good ground for 
striking off his name from the roll of prac¬ 
titioners. Where the convictiou is by a 
iorexqn Court, but the law is the same as in 
India and there has been a fair trial, the 
same principles will apply. An order of 
disharmeut is not conclusive for all time-, 
xf circumstances change and the Court u 
convinced that the delinguent has been 
brought to a higher sense of honour and 
duty. the. order can be cancelled. Disbar¬ 
ment of a member of the English Bar by 
the Benchers of his Inn does not ipso facto 
lead to his being struck off the rolls of an 
Indian High Court. The matter would 
have to be decided under the discretion given 
bv the Letters Patent. 45 M.L.T. 639=46 
M. 903=1924 M. 265 (F.B.). Legal prac¬ 
titioners are officers of the Court and it is 
their clear duty to respect law themselves 
and to get it respected by others. If a legal 
Practitioner disobevs an order promulgated 
by a public servant lawfully empowered to 
Promulgate such order, his action amounts to 
defiance of law, and he is, therefore, liable 
to be dealt with under the discinlinary juris¬ 
diction of the High Court. 42 P. L. R. 
(J. and K.) 77. 

No Distinction on principle can be made 

BETWEEN POLITICAL OFFENCES AND OTHER 
kinds of LAW-BREAKING.— Pleader convicted 
of waging war against the King under S. 
121. I. P. Code has Mefect of character' 
which unfits him to continue in practice. .59 

M. 732=1936 M. 318=70 M.L.T. 498 (F. 
B.). Where a pleader wilfully breaks the 
law upon one or two isolated occasions it 
may not be necessary for the Court to take 
any action under S. 12 of the Legal Practi¬ 
tioners Act. Where, on the other hand, it 
is shown that the pleader has wilfully and 
habituallv broken the law, then the Court 
may quite reasonably come to the conclu¬ 
sion that his acts imply such a defect of 
character as to render him unfit for practice 
as a pleader and in such a case the Court 
may dismiss him from practice. Where the 
acts of the pleader fall midway between the 
two extremes, then the Court may take a 
more lenient view and may think it sufficient 


to warn the pleader by inflicting upon him 
a period of suspension or otherwise, that if 
he persists in breaking or defying the law 
such conduct will inevitably lead the Court 
to the conclusion that he is totally unfit to 
practise in the Courts which have been es¬ 
tablished to enforce the law. 38 C.W.N. 
276. A pleader was prosecuted three times 
and convicted twice for semi-political offen¬ 
ces. /LeW, that the case fell within the 
mediate position and warning with suspen¬ 
sion was sufficient. 35 Cr.L.J. 592=148 I. 

57=1934 C. 242 (2). An order binding 
over a pleader under S. 118, Cr. P. Code, 
may not be a conviction for an offence. But 
a pleader who is convicted under S. 17 (2) 
of the Criminal Law Amendment Act is 
guilty of nothing short of an open and de¬ 
fiant violation of law. Seeing that it is the 
duty of the members of the legal profes¬ 
sion to assist the Courts to maintain and en¬ 
force obedience to law, such conduct in a 
pleader is such a defect of character as 
would unfit him to be a pleader, and make 
him liable to action under S. 12 of the Act 

152 LC. 943=1934 C. 808. Where a plea¬ 
der was convicted under the Defence of 
India Rules for uttering a slogan to the 
effect that none should assist the British 
Government in their war efforts as it was 
the dutv of everybody to resist all wars by 
non-violence. Held, that in the circumstances 
of the case the exercise of disciplinary 
jurisdiction under S. 12 was not called for. 
46 C.W.N. 405. In order to see whether 
disciplinary action under S. 12 of the Legal 
Practitioners Act should be taken against a 
pleader who has been convicted under R. 38 
read with R. 34 (6) (e) of the Defence 
of India Rules, 1939, the Court must not 
merely accept the fact that he has been con¬ 
victed but must consider the material upon 
which he has been convicted. Where the 
sneecli for which he has been convicted in¬ 
cites others to break the law whicli it is the 
duty of the Courts to administer, and to do 
acts tending to subvert order, the Court is 
entitled to take disciplinary action against 
him. I.L.R. (1941) Lab. 736 (F.B.). 

Illustrations. — Per Mitter, T.—Where a 
pleader has been convicted of criminal offen¬ 
ces for misconduct committed strictly in his 
professional character that prima facie ren¬ 
ders him unfit to be a member of the profes¬ 
sion. That however does not mean that 
wherever a pleader has been so convicted the 
Court is bound to strike him off the rolls. 
The use of the word “may” in S. 12 shows 
that the discretion of the Court is absolute. 

33 C.W.N. 829. Contempt of Court by 
pleader in his capacity as a suitor can be 
punished professionally. 1933 A.L.J. 251i= 
1933 A' 224; see contra 1932 A. 492 (S.B.) 
Conviction under S. 288, 1. P. Code for 
improper behaviour and using improper 
words to a Magistrate was held to render 
pleader liable to suspension for 3 months 

162 LC. 534=1936 Rang. 175. Conviction 


3276 


The Civil Court Manual (Imperial Acts). 


[S. 13 


Suspension and dismissal 
of pleaders and mukhtars 
ffuilty of unprofessional 
conduct. 


^[13. The High Court may also, after such in¬ 
quiry as it thinks fit, suspend or dismiss any pleader 
or mukhtar holding a certificate as aforesaid— 


LEG. REF. 

1 Substituted by Act XI of 1896, S, 2. 


NOTES. 

under Burma Village Act for not removing 
stack of hay from the pleader’s compound, 
does not involve any defect of character 
which unfits him to practise. 162 I.C. 534 
= 1936 Rang. 175. 

Temporary Misappropriation. —1925 C. 
238. Conviction under the Salt Act for 
certain activities in pursuance of Civil Dis¬ 
obedience. 12 P.L.T. 61. A pleader con¬ 
victed under S. 3, Police Incitement to Dis¬ 
affection Act and under S. 17, Crifninal Law 
(Amendment) Act. 134 I.C. 94S=12 Pat. 
L.T. 773=1931 P. 369 (F.B.). The mere 

fact of conviction of any criminal offence 
implying moral turpitude can be a sufficient 
basis in law for an order of suspension or 
dismissal of a pleader or mukhtar only but 
not of a vakil whose cases of misconduct 
are not provided for by the Legal Practi¬ 
tioners Act. but by paragraph 8 of Letters 
Patent. 8 0. W. N. 267=1931 O. 161 


(F.B.). 

Conviction for keeptnc. a Common Gam- 
iiLTNG House. —42 M. 111=35 M.L.J. 650 
=48 I.C. 341 (S.B.). The conviction of a 
pleader under the Gambling Act can hardly 
be looked upon by itself as sufficient reason 
for disciplinary action. 1929 K. 352. But 
SC.C42U. 111=35 M.L.J. 650. 

Conviction for conductin<; i.ottery.—A 
pleader of good character and about thirty 
vears of age, who was permitted to engage 
in business barked upon a scheme which the 
Courts decided was nothing less than a 
lottery and the pleader was convicted for 
taking part in the lottery. When the ques¬ 
tion came before the High Court whether he 
should be debarred from practising as a 
pleader. Held, that the pleader behaved 
very foolishly in acting as he did, but taking 
into consideration his young age, his name 
should not be struck off the register. 164 
I.C. 350=37 Cr.L.T. 1118=1936 Rang. 382. 

Secs. 12 and 13.— The High Court can 
act upon the report submitted to it by the 
District and Subordinate Courts or ,n(o motu 
take action for cither suspension or dismis¬ 
sal of a pleader. 12 Pat.L.T. 773=1931 
P. 369 (F.B.). 

Sees. 12 to 14; Disciplinary jurisdic¬ 
tion—High Court's discretion—If can rf. 
fettered by Local Government. ^1}*- 
Local Government have no locus standi in 
any way to fetter the discretion of the High 
Court to take or not to take any action 
under Cl. 8, Letters Patent, or under the 
Legal Practitioners Act against any legal 
practitioner; the matter is one which is en¬ 
tirely within the discretion of the High 
Court. As the Local Government is not 
competent to claim that action should be 


taken against any particular legal practi¬ 
tioner, it has also no right or power either 
to abandon any proceedings or to condone 
the conduct of the legal practitioner so far 
as it comes within the purview of the disci¬ 
plinary jurisdiction of the High Court so as 
to bind it in anv way. 15 L. 354=1934 L, 
251 (S.B.). 

Sec. 13; Scope of Section.— See 44 C. 
639. The jurisdiction of Court is not vin¬ 
dictive. 45 M.L.J. 718 (F.B.). Notice 
is necessary before taking action. 19 M.L, 

J. 564. Enquiry may be made by a Court 
subordinate to the High Court. 44 C. 639. 
The Court cannot act on mere suspicion. 1 
P.L.T. 372=57 I.C. 460 (F.B.). Charges 
of professional misconduct must be clearly 
established and not be inferred from mere 
ground for suspicion. 1930 L. 947, follow¬ 
ing 58 M.L.J. 635=34 C.W.N. 534 (P. 

C.). Charge of "unprofessional conduct” 
against a pleader—Precision in statement 
and strictness in proof —Necessity. 1930 
P.C. 60=58 M.L.J. 483 (P.C.). "When 
evidence has been given in one case upon the 
issues raised in that case, nothing can be 
more dangerous than to take that evidence 
and apply it to another case in which other 
issues arise." 1929 M. W. N. 384 (t'.B.). 
The proceedings under S. 13 are of a 
criminal nature, it is the duty of the appli¬ 
cant who is more or less in the position of 
complainant to go into the witness-box and 
substantiate his allegation before producing 
any other witnesses and what is more im¬ 
portant to submit himself to cross-ex^iiw- 

tion. 1930 L. 947. Provisions of the L. 

P. Code arc applicable to proceedmp under 

S. 13 of this Act. 21 C.W.N. ^64; 23 C. 

W.N. 560. In a case a misappropriation ot 
client’s money by the Advocate, and the same 
has been brought to the notice of the Court, 
the charge cannot be permitted to be 
cd up or withdrawn. 1937 Mad. 696— 
(1937) 2 M.L.J. 160 (F.B.). 

Disciplinary action by High Court 
Consider.\tions. —The point to be consider¬ 
ed in all cases of disciplinary action against 
a member of the Bar is whether his conduct 
involves unfitness on his part for the 
cisc of his profession. Moral turpitude 
which would entitle the Court to take action 
must be such as is connected with the plea¬ 
der’s profession or consists of any attack 
upon the system of which the Court forms 
part or embarrasses in any way the adminis¬ 
tration of justice by the Courts. A speech 
of a vakil alleged to injure the feelings of 
an important sect of the Mohammadans does 
not fall in any of these categories and is, 
therefore, not one which would induce the 
High Court of Jammu and Kashmir to take 
any action against him. The State imposes 
suitable penalties for the infringement of 
its loss and provides proper sanctions for 
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(a) who takes instructions in any case except from the party on whose 
behalf he is retained, or some person who is the recognised agent of such party 
within the meaning of the Code of Civil Procedure, or some servant, relative 
or friend authorised by the party to give such instructions, or 


NOTES. 


the enforcement of such penalties and there 
is no reason why the disciplinary jurisdic¬ 
tion vested in the High Court should be 
employed merely in aid of the Criminal 

Law. 37 P.L.R.T. & K. 16. 

Professional Misconduct. — Per Krishnan, 
J. The Legal Practitioners Act, 1879, deals 
with the Pleader only in his professional 
capacity and not in his private capacity 
though misconduct other than professional 
may fall under cl. (/). 38 M.L.J. 230= 

55 I.C. 198 (F.B.). Under S. 13 the im¬ 
propriety must be such as would render the 
continuance of the pleader in practice un¬ 
desirable or unfit him for being a member 
of the profession, 38 M.L.J. 230. See also SS 
I.C. 279=26 Cr.LJ. 1111=1925 Rang. 110. 
Failure to make proper arrangements for 
conduct of case in his absence though it 
should not be encouraged by Courts is not 
misconduct deserving punishment under this 

section. 1939 Rang. 262. 

Misconduct—Test—Rules for (iUiPANCE. 
The principles to be applied in considering 
whether certain conduct amounts to mis¬ 
conduct or not are as follows: (1) that the 
mere holding of certain views and expression 
of such views in language however empha¬ 
tic or strong is no ground for taking disci¬ 
plinary action against a legal practitioner; 
(2) that mere conviction for an offence is 
not sufficient but the Court must look into 
the nature of the act on which the convic¬ 
tion is based to decide whether the legal 


practitioner is an unfit person to remain m 
the profession; (3) that a legal practitioner 
is a part of the machinery provided for the 
maintenance of order and the enforcement 
of the law of the land; it is therefore incon¬ 
sistent with his duties as legal practdioner 
to incite others either to boycott the Courts 
or to break the law which it is the duty of 
the Courts to administer; those who live by 
the law cannot preach the breaking of tne 
law; (4) that organized breach of the peace, 
incitement to acts tending to subvert order 
is a reasonable cause to suspend or remove 
a legal practitioner; and (5) that acts in¬ 
volving moral turpitude or which imp y ge 
neral infamy make a legal practitioner unfit 
to remain on the rolls of the Court 15 
Lah. 354=1934 Lab. 251 (S.B.). A legal 
practitioner is not merely a lawyer but also 
a moral agent. As such he is a Jud^^e o 
right and wrong, and an advocate of what 
is right. Search for truth is to be his 
ideal The practice of law is a personal 
right* or privilege limited to selected persons 
of good character. It is a franchise which 
may be revoked for misconduct, the test be¬ 
ing whether the misconduct is such as sho^vn 
him to be unfit or unsafe to discharge the 
duties of his office, or unworthy of confi¬ 


dence, no legal practitioner can disclaim res¬ 
ponsibility for his acts. Just as he is en¬ 
titled to enjoy the privileges of his profes¬ 
sion, he has also peculiar obligations and 
responsibilities attached. 12 Mys. L. J. 
292=39 M 3 's.H.C.R. 380. In an enquiry 
into charges of professional misconduct, it 
is the dutj^ of the legal practitioner concern¬ 
ed to be absolutely' candid with the Court. 
He may unwisely maintain a stolid silence 
and take up the position that the case against 
him must be completely proved. In such 
pse he runs a grave risk. On the other 
hand, if he elects to state his defence, it 
ought not to be a perversion of truth. 12 
Mys. L. J. 222=39 Mys. H. C. R. 203. 
Misconduct is not necessarily the same thing 
as conduct involving moral turpitude. 15 
Lah. 354=1934 Lah. 251 (S. B.). The 

motive of the informer in starting discipli¬ 
nary action against an advocate is immate¬ 
rial. 15 Lah. 354 (S.B.). 

Sec. 13 (a) : Accepting Vakalatnamas — 
Duty of a pleader. 33 I.C. 831=20 C.W. 
N. 283. Advocate accepting vakalats for 
withdrawal of money or for any such seri¬ 
ous responsibility should satisfy themselves 
as to the bona fides of the person who offers 
it; and this is necessary even if there be no 
apparent circumstances to justify any sus¬ 
picion. 16 Pat. 488=17 Pat.L.T. 407= 
1937 Pat. 433 (S.B.) ; 16 Pat. 123=17 Pat 
L.T. 948=1937 Pat. 137 (S.B.). If a 
pleader acts bona fide in accepting Vakalat- 
nama but makes a serious mistake, there is 
no need for the Court to take up the matter 
again after a long time has elapsed. The 
rules should be strictly observed by plea¬ 
ders in accepting Vakalatnama, 65 I C 
417=1922 Cal. 178. 5*^^ also 19 Cr.L.J. ^ 
—43 I.C. 819 (C.). Where an advocate 
app'^eared in certain criminal proceedmgs 
zvithout filing a vakalalnama, though requir¬ 
ed by the rules of the Court, held, though 
the rules requiring the filing of a vakalat- 
nama or mukhtarnama in criminal' proceed¬ 
ings is an arbitrary rule having no moral 
sanction behind it, it is a rule which an offi¬ 
cer of the Court must comply with but a 
disobedience of that rule did not amount to 
professional misconduct in the particular 
case. 12 Pat. 843=14 Pat.L.T. 709=1933 
Pat. 57l (S.B.). See also 13 Mys.L.J. 
34; 12 Mys.L.J. 383. Advocate’s name 
appearing in the decree—He is entitled to 
assume that a vakalat has been filed—Ap¬ 
pearance in execution without vakalat is no 
professional misconduct. 12 Pat. 843=1933 
Pat. 571 (S.B.). 

Receiving Instructions—Directly from 
clients or their duly authorized agents 
—Gross negligence tantamount to miscon¬ 
duct is attributable to a mukhtar who re¬ 
ceives and acts on a mukhtarnama from an 
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unauthorized person without proper inquiry. 

37 I.C. 492= 2 Pat.LJ. 36. also 34 

I.C. 645:^20 C.W.N. 1016 (F.B.). When 
a member of the Bar writes a letter pur¬ 
porting to be instructed by a client, there is 
a presvimption, until the contrary is proved, 
that the letter is written under iTistructions. 
1933 Rang. 147. Criminal trial—Advocate 
raising plea that prosecution story was con¬ 
cocted—Same put forward without client’s 
instructions—Propriety, ^ce 10 Pat.L.T. 
703=9 P. 31=1931 P. 195. 

Altering a Vakalatnama after execu¬ 
tion by inserting name of mukhtar actually 
engaged at the request of party’s agent, 
conduct if improper. 17 I.C. 718=17 C. 
W.N, 328. 

Professional Misconduct of a solicitor 
or pleader must be judged by the rules ai^ 
standard of his profession. 115 I.C. 318— 
30 Cr.L.J. 445=1929 Sind 121 (F.B.). A 

pleader who obtains adjournment of a case 
on grounds which, to his knowledge, were 
false is guilty of improper conduct. 54 M. 
520=1931 M. 422=60 M.L.J. 393 (F.B.). 

Taking a personal interest in the litigation 
(as) financing the same and bargaining for 
a share of the profits may amount to mis¬ 
conduct on the part of an advocate. 1932 
L. 584. A solicitor acting for a client in 
any transaction, should not have a personal 
interest in that transaction without making 
full disclosure of the nature and extent of 
the interest to the client. 44 L.W. 315= 
163 I.C. 434=1936 P. C. 224 (P. C.). 

Where, a solicitor occupying the position of 
a trustee of an estate, while entering into 
certain transaction relating to the estate, 
considers his own interests in preference to 
and to the detriment of the interest of the 
beneficiaries of the estate of wdiich he is a 
trustee, his action is such as would reason¬ 
ably be regarded as disgraceful and dis¬ 
honourable by his professional brethren of 
repute and competency and he is guilty of 
professional misconduct. 163 I.C. 434=44 

L.W. 315=1936 P.C. 224 (P.C.). 

Sec. 13 (b): Grossly Improper Conduct- 
Appearing ON Opposite Sides.—A profes¬ 
sional gentleman should as far as possible 
stick to the side who first employed him. 
28 I.C. 996=16 Cr.L.J.420 (AIL). .SVr 
also 58 M.L.J. 635 (P.C.). In order to 
prevent a counsel appearing for the other 
party, he must have a definite retainer w-ith 
a fee paid or he must have such confiden¬ 
tial instructions from one of the parties as 
would make it improper for him to appear 
for the other party. 1939 R.D. 641 (2) = 
1940 A.W.R. (B.R.)5(1). When he has 
once been retained and received the confi¬ 
dence of a client he cannot accept a retainer 
from or enter the service of those whose 
interests are adverse lo his client in same 
controversy. 37 C.L.J. 48=72 I.C. 22= 
1923 Cal. 106. A pleader who acts for both 


the parties in the suit at one stage or other 
is guilty of professional misconduct. 45 1. 

C. 614=3 Pat.L.J. 390. Where a pleader ac¬ 
cepted a brief against his standing clients at 
a time when his exclusive retainer by that 
party was still running the pleader acted not 
only in violation of the principles which 
govern the conduct of a legal adviser but 
also of the ordinary principles of good faith 
as between man and man and was guilty of 
grossly improper conduct. 32 Bom. L. R. 
556=1930 P.C. 60=58 M.L.J. 483 (P.C.). 

also 1932 A.L.J..755=140 I.C. 62=1932 
All. 536. Every practitioner is bound to see 
before accepting a vakalattiama that he has 
not already been engaged on the other side. 

To recklessly sign a vakalatnama very nearly 
amounts to misconduct. 14 Cr.L.J. 44=18 
I.C. 268 (A). Legal practitioners receiving 
instruction from a prospective client, subse¬ 
quent appearance for the opposite party, whe¬ 
ther professional misconduct. 8 R. 446= 
128 I.C. 354 (2)=1930 Rang. 355. A legal 

practitioner had acted for the appellant in a 
prior suit wherein the appellant asked that 
an award by an arbitrator in a dispute in 
respect of a conveyance should be set aside. 

A pica was therein filed that the respondent 
persuaded the appellant to execute a conve¬ 
yance wherein the consideration was falsely 
stated. The later suit related to the same 
conveyance and the prayer of the appellant 
therein was that it should be set aside on 
the ground of fraud and failure of consi¬ 
deration. Held, that though the conduct 
of the legal practitioner in appearing for 
the respondent in the latter proceeding ^vas 
not dishonest, the Court could, considering 
the possibility of mischief to the other 
direct that he should not take any 
part in the proceeding. 125 I.C. 262=8 R* 
44=1930 Rang. 185. Pleader appointed on 
connnission in the case cannot act as vaVm 
for one of the narties. 100 I.C. 309=19^ 
Cal. 203. The‘mere fact that a lawyer is 
cited as a witness by the prosecution would 
not disqualify him from appearing as coun¬ 
sel for the accused in the case. No doubt 
it is not in accordance with profession^ eti¬ 
quette for a lawyer who has given evidence 
as a witness for the prosecution to accept or 
to continue to hold a brief from the accus¬ 
ed. But the mere citing of an Advocate as 
a witness by the Police docs not opc^^c 
a disqualification. 48 L.W. 276=(1938) 2 
M.L.J. 446. Pleader entering record-room 
without iicrmission of Judge-in-charge m 
defiance of standing order of District Judge 
not proper—Duty of pleader and of Judge- 
in-charge. 17 Pat. 261=1938 Pat. 385 
(S.B.). 

Appearing for the Opi*osite Party when 
N oj MISCONDUCT. —Plcadcf acting for one 
party in one proceeding. He is not debar¬ 
red from appearing against that part>’ in 
another proceeding unless his services were 
sought by the party in the latter case and 
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(c) who tenders, gives or consents to the retention, out of any fee paid 
or payable to him for his services, of any gratification for procuring or having 
procured the employment in any legal business of himself or any other pleader 
or mukhtar, or 

(d) who, directly or indirectly, procures or attempts to procure the 
employment of himself as such pleader or mukhtar through, or by the intervention 
of, any person to whom any remuneration for obtaining such employment has 
been given by him, or agreed or promised to be so given, or 

(e) who accepts any employment in any legal business through a person 
who has been proclaimed as a tout under section 36, or 
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refused bv pleader on insufficient grounds. 
1928 M. 592. .S'ci? also 13 A.L.l. 475=30 
I. C. 145 (F. B.): 1938 M.W.N. 220= 
1938 Mad. 276 (S.B.). It cannot be said 
that there is anything professionally wrong 
in acting for an opposite party when the 
proceedings are different. I.L.R. (1938) 
Mad. 399=1938 Mad. 276. That a pleader 
was merely consulted by complainant at one 
stage, does not preclude him from appear¬ 
ing for the accused in proceedings regard¬ 
ing a totally different incident. 8 L. 671= 
1928 L. 65. also 128 T.C. 354=1930 
Rang. 355. In order to prevent counsel ap¬ 
pearing for the other party, he must have a 
definite retainer, with a fee paid, or he must 
have such confidential instructions from one 
of the parties as would make it improper 
for him to appear for the other party. In 
the absence of either, it cannot be said to be 
unprofessional on the part of the counsel 
to appear for the other party. 11 O.VV.N. 
23=1934 Oudh 58 (S.B.). A Hindu plea¬ 
der allowed his father to purchase the very 
property in respect of which he was work¬ 
ing for his client. The transaction took 
place with the knowledge and consent of his 
client. But in spite of this knowledge the 
client allowed the same pleader to continue 
to work for him. Further, when the plea¬ 
der appeared for his father against him in 
a case arising out of the sale transaction, he 
did not raise any objection against the con¬ 
duct of the pleader for more than 18 months. 
Held, that though the pleader did not act 
up to the standard of propriety which was 
expected of a member of the legal profes¬ 
sion, who must enjoy the complete confi¬ 
dence of the litigant public and tITe Court 
and though technically his appearing subse¬ 
quently against him was ’I® 

disciplinary action was justified. 1938 rat. 
28=1938 P.W.N. 115=172 I.C. 849 (S. 

B.). 

Separate appearances for same party in 

DIFFERENT CAPAaTIES—PROPRIETY .—A solici¬ 
tor appearing for a client who is interested 
in two different capacities can state the case 
of his client in respect of each capacity, but 
he cannot appear separately for the same 
person Nor is the same party entitled to 
appear by separate counsel or separate soh- 
citors in different capacities. 37 Bom.L.R. 
49=1935 B. 119. 

Pleader acting as Arbitrator.—W here a 


pleader who had been engaged by the plain¬ 
tiff withdrew on behalf of defendant money, 
which he knew was payable to the plaintiff, 
and took a conspicuous part as arbitrator in 
a matter in which he was seriously and per¬ 
sonally concerned, he was guilty of profes¬ 
sional misconduct. 41 T.C. 328=2 P.L.J. 
259. Pleader getting himself appointed 
arbitrator holding out promise to a party is 
guilty of serious misconduct. 132 I.C. 576 
= 1936 Pesb. 113. 

Pleader likely to be witness in a case.— 
As to whether such vakil can accept brief 

see 8 P.L.T. 510=1927 P. 61; 117 I.C. 66; 
48 L.W. 276=(1938 ) 2 M. L. I. 446. 
Though it is undesirable that a lawy er should 
appear in a case in which he knows or has 
reason to believe that he would be an im¬ 
portant witness there is no harm in his giv¬ 
ing evidence in a case in which he is ap¬ 
pearing. 12 Pat. 359=1933 Pat. 306. 

Pleader collecting Evidence for Client. 
—A pleader helping his clients by collecting 
evidence for them to be used on their behalf 
does not exceed his duties as their counsel. 
134 I.C. 515=1931 L. 246. 

Abandonment of Case. —A pleader acts 
improperly in abandoning his client’s case 
while in the midst of the client’s examina¬ 
tion-in-chief. After once taking up his 
client’s case he ought to have seen that it 
was terminated. 14 Cr.L.J. 379=20 I.C. 
139 (C.). See also 35 C.L.J. 403=26 C. 
W.N. 580. 

Abandonment of issue.—A vakil’s gene¬ 
ral power in the conduct of a suit includes 
the abandonment of an issue, which in his 
discretion he thinks it inadvisable to press 
1935 L. 71. 

Wilful neglect to appear not excused 
BY non-payment OF Fees. —It is not proper 
for Counsel either in the High Court or in 
the Courts below to merely state to the 
Court that he has no instructions. He 
should clearly specify what is the reason for 
his failing to proceed with the case. It may 
be that he has not received his fees; it may 
be that his instructions have been withdrawn 
or it may be some other reason. But what 
ever the reason is, he should clearly state it 

to the Court. 1936 A.L.J. 902=1936 All 
670. A pleader is guilty of misconduct if 
after receipt of full fees he wilfully neg¬ 
lects to appear and conduct a case 37 M 
238=23 M.L.J. 447. Per Sanka(an Nair 
J.—In the absence of such an agreement or 
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NOTES. irrelevant to the suit, and only tend to swell 

at least notice to the party in time, a vakil, the size of the record, must be deprecated, 
must appear and conduct the case though It is an abuse which enormously increases 
the fee or a portion thereof remains unpaid, the cost of litigation without any correspond- 
37 M. 23H—23 M.L.J. 447. See also 10 ing benefit to the parties and it is clearly 
P.L.T. 723=1929 P. 337 (F.B,). When within the powers of the High Court to 
the client is, for some reason or other, put- direct inquiry with a view to disciplinary 
ting off the settlement and payment of fee action in flagrant cases which come under 
a legal practitioner would be well advised their notice at the hearing of appeals. 1932 
if he served a registered notice upon him A.L.J. 198=1932 P.C. 69=62 M.L.J. 457 
in good time intimating to him that if the (P.C.). As to defamatory suggestion 
client did not settle and pay his fee he would against witnesses, see 29 N.L.R. 24=1933 
repudiate all his responsibility as a pleader. N. 47. 

1930 L. 947. Per Curiam.—When a plea- Error of L.aw. —Error of law is no pro- 
der accepts a vakahiinama in the ordinary fessional misconduct. 20 C.W.N. 278=23 
form, he must attend Court on every occa- C. L. J. 237=43 C. 685. 
sion to protect the interest of the client con- Misappropriation by Vakil of the client’s 
cerned. Any limitations on his obligation money amounts to professional misconduct, 
bv special agreement must be proved and 42 I.C. 135. See also 145 I.C. 278=34 Cr. 

the onus lies on the pleader. Non-payment l.J. 954=1933 L. 575 (S.B.); 15 I.C. 78S 

is no justification for refusal to attend. 49 —13 Cr.L.J. 513=5 S.L.R. 222. Thus if 

C. 732=26 C.W.N. 589=71 I.C. 81 (F. money is paid for payment of stamp fees it 
B.). Where a pleader signs a vakalatnama jg not open to the legal practitioner to ap- 
on the distinct understanding that a sum propriate the same or any part of it towards 
paid to him is reallv in the nature of a part- to him, 1930 M.W.N. 216. It 

payment, and that the client will settle the jg the duty of every advocate who receives 
proper fee afterwards and if the client fads money on behalf of his client to conduct hti- 
to do so, it follows that mere acceptance of gation with to keep an account of how that 

vakalaUiama cannot cast upon the pleader money has been applied. 1930 M. W. N. 

the duty of defending the case. 129 I.C. 2 I 6 . Sec also I.L.R. (1941) ^ad. 

301 = 1930 L. 947. Taking fees as a pleader ^941 Mad. 63=(1940) 2 M.L.J. 1031 (F. 

in a case where he is in fact a party is ^ Vakil dishonestly appropriating 

grossly improper conduct. 1925 O. 130. clients’ monies —Repentance and plea of 
Failure to make careful arrangements debtedness—Standard of professional con* 
in a case shows a laxity in conduct winch duct. 88 I.C. 360=1925 M. 797 (F.B.). 
deserves no encouragement. 183 I.C. 580 ^ practitioner received money from 

=1939 Rang. 262. . the Court on behalf of his client and retained 

Supplemental Fees.— To agree with a ^ ^jg p^vn hands without any authority 
client for a present over and above his fees from the client so to retain it. Subsequent- 
in the case of success, is disgracefid for an ^hosc to treat it as loan and gave se- 

advocate. The failure of a barrister in curity which he felt himself at liberty to 
exacting money as supplemental fee docs withdraw at his own will and pleasure, 
not absolve him from his original (^ligation diat this was a grave offence which 

to his client and the Court. 16 I.C. 780— amounted to professional misconduct. 32 
14 Bom.L.R. 691 (F.B.). In the absence l ^V. 435=129 I.C. 233=1930 M. 
of a special contract to the contrary the fees (p.B.). Se^ also 1933 L. 575=145 I. C. 

accepted by an Advocate must be taken to be 278 (S.B.); 142 I.C. 593=1933 5. 45. 

for the whole case. A writing to evidence Where a pleader to whom money is given d> 
the terms of engagement between the his client for payment to an arbitrator ap- 

cates and the client is always desirable. 16 propriates that money towards his fees, his 

Cr.L.J. 707=30 I.C. 995. conduct is gravely improper and ^ 

Giving Improper Advice to Client. disciplinary action. 1938 Lah. 248—175 1. 

Pleader advising payment of moneys from q 29. €cc. aho I.L.R. (1941) Lah. 731= 
minor’s estate to the sureties as considera- 194 ^ 334 (p.B.). While misappro- 

tion, held, there was no cause for proceed- priation by a legal practitioner of monies 
ing against the pleader under S. 13 ( 0 ) or belonging to his client is a very grave act ot 
(/). 38 M.L.J. 58=54 I.C, 163. A yaku professional misconduct which would, uol 

of the High Court was suspended from niake it possible to allow him to continue 
practice for two years by the High Court practising in the profession, the Court is not 
under Cl. 10 of the Letters Patent precluded from re-instating the practitioner 
(Madras) for professional misconduct when adequate punishment has been impos¬ 

ing from the following acts he did, vie., (1) ^d and he has sliown that he has re-habilj- 
giving improper advice and getting a nomi- tated himself in such a manner that he^ is 
nal sale for a low value; (2) pleading a fitted to be admitted into the profession 
false defence; (3) giving false evidence and again. 1939 Mad. 906=(1939)9 2 M.L.J. 
suborning perjury. 39 I.C. 289=40 M. 69. 632 (F.B.). See also I.L.R, (1940) Mad. 

Putting irrelevant Questions in Cross- gi . I.L.R. (1910) Mad. 84. 
examination.— Protracted examinations of Purchasmg Property in Court Auction in 
witnesses with questions which arc quite execution of his client’s decree is guilty of 
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professional misconduct, equally so if he 
purchases the property for other persons. 
13 Cr.L.J. 795=17 I.C, 539 (A.). 6*^^ 
also I.L.R. (1938) Mad. 399=1938 Mad. 
276 (F.B.). Purchasing from their clients 
or others any interests in any decree passed 
by the Court in which the pleaders practised 
is misconduct. 1938 M.W.N. 220=1938 
M. 276 (F.B.). See also 52 L.W. 777= 
1940 P.C. 204=67 I.A. 431=43 Bom.L. 
R. 465=73 Cal. L. J. 121 (P.C.). 

Taking Mortgage in Lieu of Fees at ex¬ 
orbitant terms may amount to professional 
misconduct. 12 P. 843=14 Pat.L.T. 709= 
1933 P. 571 (S.B.). 

Mukhtar standing bail for accused in 

CRIMINAL CASE AND TAKING INDEMNITY FROM 
PERSON NOT ACCEPTED AS SURETY.— There is 

nothing against a legal practitioner becom¬ 
ing a surety for an accused in a criminal 
case. But where a mukhtar enters into a 
contract of indemnity with, and receives 
money from, a third person, who has been 
rejected as a surety, becoming a surety, such 
an agreement constitutes public mischief, 
being opposed to public policy, and the 
mukhtar is guilty of unprofessional and 
highly improper conduct; and when the 
mukhtar further attempts to conceal the 
agreement from the knowledge of the Court, 
it has to be viewed as a serious aggravation 
of the original offence rendering him liable 
to suspension from practice. 155 I.C. 430 
=16 P.L.T. 223=1935 P. 195 (F,B.). 

Negligence of Pleader. —Mere negligence 
does not found a petition for professional 
misconduct against a pleader. There must 
be moral delinquency in addition to negli¬ 
gence before a charge of unprofessional con¬ 
duct can be brought home. Nor is there 
anything unprofessional in a pleader employ¬ 
ing an unregistered clerk. The law allows 
a pleader to have two registered clerks, but 
does not insist that any clerk should be re¬ 
gistered. (1938) 2 M.L.J. 661=1938 M. 
965 (F.B.). Mere negligence is not suffi¬ 
cient in itself to found a charge of profes¬ 
sional misco'nduct. Where a legal practi¬ 
tioner failed to certify the realisation of cer¬ 
tain decree amounts, and it was found that 
it was due either to stupidity or to negligence 
or to both but that there was no element of 
moral delinquency, it was held that it did 
not amount to professional misconduct. I. 

L.R. (1940) All. 386=1940 A.L.J. 306= 
-1940 All. 889 (F.B.). Negligent manage¬ 
ment of his office and permitting the clerks 
to cheat the clients and mislead them as to 
the progress of the case, is misconduct for 
which he might be suspended from practice. 

35 M, 543=39 I.A. 191=23 M. L. J. 114 
(P.C,). [CM appeal from 22 M.L.J. 276 
c=14 I C. 965J. See also 114 I.C. 137= 
30 Cr.L.J. 256 (2); 62 C. 158 (S.B.). 
Counsel failing to appear in murder case but 
engaging anoffier counsel on smaller fee is 
guilty of grave impropriety in the discharge 

CC,M.-4H 


of his duty. 108 I.C. 257=29 Cr.L.J. 362 
=1928 L. 448. Pleader engaged in two 
cases throwing away interests of unimport¬ 
ant client in favour of important client is 
guilty of professional misconduct. 10 Pat 
L.T. 664=116 I.C. 764=1929 Pat. 153 
(F.B.). A vakil who put before the Sessions 
Judge a statement which purported to be 
a petition from his clients and drafted on 
their instructions but which was in fact en¬ 
tirely his own invention and contained state¬ 
ments made recklessly without reasonable 
grounds is guilty of misconduct. 18 A.L, 
J. 419=56 I.C. 501=42 All. 450. An advo¬ 
cate in the exercise of his profession is 
bound to exercise reasonable skill and pru¬ 
dence but he is not expected to be infallible 
and unless the Court is satisfied that the act 
complained of was such that could not 
reasonably have been done by an advocate 
exercising reasonable skill and care, a suit 
for negligence is not maintainable against 
the advocate. 9 R. 575. A bona fide mis¬ 
take on the part of the pleader may be con¬ 
doned but gross negligence in his part can¬ 
not justifiably be condoned so as to extend 
time under S. 5 of the Limitation Act. The 
remedy of the client is only against the de¬ 
faulting legal adviser. 1931 Rang. 80. 
Withdrawal of money on behalf of guardian 
and payment to his relation is negligence and 
not grossly improper conduct. 1925 Cal, 
146. Where it is shown that the judgment- 
debtor obtained copies of documents and 
gave them to his pleader and the latter did 
not produce the same at the proper time the 
Court may refuse to admit the same in ap¬ 
peal. The remedy of the party, if any, is to 
file a suit for damages against the pleader. 

32 P.L.R, 813. A pleader filed an appli¬ 
cation for withdrawal of money in Court 
deposit, and it was found that the money 
was already withdrawn, but the pleader had 
checked the account books of his client to 
ascertain the amount withdrawn from the 
Court. Held, that though the pleader should 
have been more careful it did not amount 
to misconduct or gross negligence. 1936 
Cal. 658, 

Failure to keep accounts. —Even if a 
legal practitioner has not much work, he is 
bound to keep accounts for whatever work 
he may have, and failure to keep accounts 
amounts to professional misconduct. (1940) 

2 M.L.J. 1031=1941 Mad. 63=1. L. R.' 
(1941) Mad. 286 (F.B.). 

Sec. 13 (f): Misconduct otherwise than 
Professional. —The phrase “for any reason¬ 
able cause" in the residuary cl. (/) of S. 

13 is not to be understood in an ejusdem 
generis sense but it covers cases other than 
those of professional misconduct in the ordi¬ 
nary sense, but which unfits a pleader for 
the practice of his profession, for instance 
conviction for a crime involving dishonesty 
or moral turpitude or gross and habitual 
contempt of Court. 38 M.L.J 23=11 T 
W. 192=55 I.C. 198 (F.B.). a//o 36 
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C.W.N. 294. The jurisdiction under S. 13, 
sub-S. (/) is not confined to acts done in 
a professional capacity. Taking part in an 
organised resistance to law and assisting a 
movement involving grave danger to the 
public peace by a pleader may not have been 
done in a professional capacity but they are 
such as to render it necessary to enquire in¬ 
to the expediency of allowing him to conti¬ 
nue practice. [49 C. 845 (P.C.), Foil.] 
Also where a pleader holds the view that it 
is desirable to disobey the law he is likely to 
advise his clients to break the law and it is 
undesirable in the public interests to allow 
one who sets a bad example to occupy the 
privileged position of a pleader. 27 N.L. 

R. 29=1931 Nag. 33 (S.B.). also 

1931 Pat. 369 (F.B.). The mukhtar who 
advised his clients who had been acquitted 
in a criminal case to present some grati¬ 
fication to the Magistrate is guilty of mis¬ 
conduct, positively deplorable. Mukhtar 
suspended for one year. 13 Pat.L.T. 574 
=1932 Pat, 356 (S.B.). Where a plea¬ 
der was convicted under Penal Code for in¬ 
timidating and assaulting a woman in a most 
reprehensible manner, the conviction was 
not by itself sufficient to show defect of 
character which unfits him to be a pleader 
within the meaning of S. 12. Though the 
words "any other reasonable cause" in S. 13 
seems to be wide enough to include the case, 
still the conduct was not such as to justify 
suspending him from practice. 1929 K. 352 
(1). S. 13 (/) is not confined to the mis¬ 
conduct of a pleader as such but also covers 
his misconduct as a party to suit. 18 P.K. 
1915=28 I.C. 722. Entering deliberately 
into a false defence, with intent to defraud 
others, is a ground of action under Ss. 13 
and 14. 9 I.C. 362=12 Cr.L.J. 67 (C.). 

Pleader as suitor committing contempt of 
Court— Disciplinary action may be taken. 

55 A. 148=1933 A.L.J. 251=1933 All. 224. 
But also 1932 All. 492 (S.B.). Ivipuh 

ing dishonesty against officer of Court woffid 
amount to professional ti''scondiKt. 143 

I.C. 359=56 C.L.J. 595=1933 Cal 344. 

Also imputation of pariuiltty and 
to judicial officer. 142 I. C. 828—1933 

Rang. 34. 

General Rule for accepting or rejecting 
Cases.— A lawyer must as a general rule 
take up a case for any member of the pub¬ 
lic if (1) a fair and proper fee is tendered 
to him* (2) adequate instructions are given; 
and (3) the case is of a class which the 
lawyer is accustomed to do. He can legiti¬ 
mately decline to take up the case, if he has 
an out-station engagement, or is engaged m 
some social function, is incapacitated by ill- 
health or any reason which a sensible man 
would recognize adequate. But to refuse 
to take up a case simply and solely on the 
ground that the advocate will not appear 
against a brother practitioner, or put for¬ 
ward untrue excuses is, in each /ase, pro¬ 
fessional misconduct and should be dealt 


with as such. 1929 All. 367. See also 27 
A.L.J. 1047=117 I.C. 104; 27 A.L.J. 616 
=30 Cr.L.J. 522. 

Filing a false suit is misconduct. A 
pleader can be dismissed or suspended. 

The words "and other reasonable cause" in 
S. 13, cl. (/) are not to be construed ejus- 
dem generis with causes enumerated in Cls. 

(a) to (c). They include personal miscon¬ 
duct distinguished from professional one. 

12 I.C. 838=4 Bur.L.T. 275; 39 M. 1045 
=32 I.C. 326. 

False Statements, —See 121 I.C. 297= 

1929 Lah. 803; (1940) 1 M.L.J. (Supp.) 28. 
Where a pleader retained in his service a 
suspected tout without dismissing him even 
after notice from the Bar Council and 
thereafter gave a false statement that he 
had dispensed with the services of that tout 
and stuck to that statement deliberately in 
a subsequent enquiry, he was guilty of 
professional misconduct under S. 13 (/). 

27 I.CT 156 (F.B.). It is the duty of the 
Court not only to protect the members of 
the public against disreputable members of 
the profession but it is also its duty to pro¬ 
tect the profession itself against the loss of 
reputation brought upon it by the conduct 
of such members. It is not part of the 
etiquette of the members of the profession 
to tell lies in Court or to give perjured evi¬ 
dence on behalf of their clients. Where the 
mukhtar informed the Court that accused 
could not appear in Court as he was unwell 
that day, w'hereas in fact the accused had • 
come to Court that day and had been talk¬ 
ing to the mukhtar, held, that the conduct of 
the mukhtar was highly unworthy of a mem¬ 
ber of his profession and that he should be 
removed from the rolls. 15 P.L.T. 63= 
1034 P. 142 (S.B.). also 16 P.L.T. 
231 (S.B.). Duty to be scrupulously 

honest in giving evidence—Giving evasive 
and shuflling answers—Misconduct. 11 P* 
L.T. 665=1930 P. 493 (F.B.). A legal 

practitioner who makes one statement b^ 
fore the police in the course of an investi¬ 
gation of an offence and a diametrically op¬ 
posite statement in the witness-box in the 
trial is guilty of the grossest misconduct. 

121 I.C. 297=1929 L. 803 (2). An Advo¬ 
cate having regard to his education and train¬ 
ing and in particular the profession in which 
he is engaged is expected to exercise greater 
degree of caution and rectitude than ordi¬ 
nary persons in making statements on oath 
in a Court of law. Where therefore an 
Advocate was convicted of perjury and dis¬ 
ciplinary proceedings were started against 
him, the High Court marked their sense of 
disapprobation of the Advocate’s conduct by 
ordering him to be suspended from practice 
for six months. 8 O.W.N. 267=1931 O. 
161. A pleader in defending himself against 
charges of professional misconduct made 
certain statements. He was dealt with for 
making them under the disciplinary 
diction. It was contended m his behalf 
that the statements made by him in defence 
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NOTES. of the legal practitioner against the duties 

must be regarded as having been made by of his profession but also an offence against 
an accused and were therefore protected, the state and public funds. 10 Pat.L.T, 
held, that the pleader was writing to the 641i“1929 P. 339 (F.B.). See also 1930 
Court as a pleader and was responsible as P. 495 (1). 

such for the statements made by him. 14 False attestation.— See 13 I.C 397= 
Bom.L.R. 700=16 I.C. 788=36 B. 606. 14 C.L.J. 606. 

Where a pleader in order to recover fees Filing false fees certificate.— It is very 
due to him from his client for work done, serious matter for a pleader or an advocate 
made certain statements which, if true, would to file a false fees certificate with regard to 
expose him to criminal prosecution. Held, fees which he has not received and the Court 
that the conduct of the pleader though im- will take strong disciplinary action in any 
proper was not such as to call for action such case coming to its notice. 1941 Mad. 
being taken under this Act. 14 I.C. 208= 905= (1941) 2 M.L.J. 663 (S.B.). 

IS C.L.J. 224. The fact that a man is 'Perjury ,—Perjury by menjhers of the 
going to be injured professionally if he does le^al profession, apart from the question 
not speak the truth is no valid excuse for that it is criminal offence, is a very serious 
telling a lie; but it is an attitude which is matter from the point of view of the profes- 
not uncommon and which is not of the most sion. Apart from the fact that it harms the 
serious character. It is very different from profession, it sets a very bad example to the 
the case of a professional man telling a lie general public and is a great block in the 
fraudulently in the sense of wishing to as- administration of justice. Therefore, if and 
sist his client, in deceiving the Court or even when cases of perjury by members of the 
wishing to assist his client in a claim that legal profession are discovered the member 
he is making against another. In this case, concerned deserves the most severe punish- 
the conduct of the pleader was disapproved ment which the High Court can give in the 
but no action taken. 17 L.W. 358=73 I. exercise of its disciplinary jurisdiction on 
C. 329=1923 M. 485. Mukhtar having no the legal profession. Where the perjury 
practice as such but acting as professional was committed by a young inexperienced 
identifier—Unprofessional conduct — False pleader which showed that it was not intend- 
identification—Liability to be struck off the ed to deceive the Court or to practise any 
roll. 16 Pat. 121=17 Pat.L.T. 951=193/ fraud upon it. Held, that suspension from 

Pat. 138 (S.B.). ^ practice for six months was sufficient. 1935 

Giving false information to client. —A Pat. 249=16 P.L.T. 231 (S.B.). 
pleader who gives his client false informa- Criminal Conviction (see Notes under 
tion that a certain order has been passed by S. 12, supra ).—Where the person committing 
a Court when no such order has been passed the offence does not bring the fact to the 
at all, is guilty of “fraudulent and grossly notice of the High Court at the time of 
improper conduct in the discharge of his his admission, as a pleader, when required 
professional duty” within the meaning of to give all necessary information at the 
S. 13 (b) of the Act. 39 C.W.N. 283. time of his enrolment, he commits another 
Where a charge against a pleader is that he serious offence of deceiving the authorities 
was engaged by a certain client to file a cn- and the High Court is entitled to take him 
minal revision petition but he did not do so, to task for it. Persons applying for being 

and that in reply to a post-card sent to him admitted to be pleaders should fully and 

by the client, his clerk falsely informed him, frankly disclose all the circumstances of 
under the pleader’s instructions, that the their past career with the knowledge that the 
said revision had been filed, but there is no High Court would take into consideration 
material on record beyond the bare word of every matter which ought properly to be 
the pleader’s clerk that the false information dealt with by it. 175 I.C. 124=1938 Rang, 
in the post-card was given under the instruc- 159. Even if a person is convicted of a 
tions of the pleader, the pleader cannot be criminal offence it is necessary for the 
held guilty of improper conduct. 163 I.C. Court, before taking disciplinary action, to 
975=1936 Lah. 1013. know whether his conduct necessitates such 

False Identification. — A legal practi- action. Where the judgment in the crimi- 
tioner is guilty of professional misconduct nal case does not disclose what exactly the 
if he identifies a person not known to him. conduct of the practitioner was, the Court 
21 Cr L T 635=57 I.C. 818 (F.B.). See may give the accused the benefit of doubt. 
also 1*941 P.W.N. 417=22 Pat.L.T 679= 15 N.L.J. When criminal proceedings 

1941 Pat 179 (S.B.). It is not enough for are taken against a pleader or an advocate 
a legal practitional who comes forward as an and finally concluded, they must be taken to 
identifier to rely merely upon the fact that have been rightly decided, and the question 
he has been told by his clerk that he identi- to be determined in a subsequent enquiry as 
fies the person. That does not entitle the to whether the advocate or pleader ought to 
mukhtar to pose as an identifier. The iden- have disciplinary action taken against him 
tification must be a genuine identification, is whether upon a perusal of the facts and 
Cases of careless identification by le^al prac- circumstances disclosed in the evidence in 
iiiioners must be dealt with great severity as the criminal proceedings his offence has been 
they involve not only an offence on the part one implying a defect of character which 
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unfits him to be a pleader or advocate. Such 
a defect of character normally involves 
moral turpitude. 1938 Rang.L.R. 125 (S. 
B.) . In a case where an advocate was con¬ 
victed of tlie offence of defamation, the 
Higli Court, while holding that no discipli¬ 
nary action was called for on their part, ob¬ 
served that responsible citizens, when afford¬ 
ed the opportunity of making charges against 
persons (whether known to them or not) 
of which they had not ascertained tlie truth, 
should be careful not to aggravate the de¬ 
famatory nature of the matter by lending 
their support to an im[)licd acceptance of it 
without careful investigation into its nature. 

1938 Rang. L. R. 125 (S. B.). A person 

who is convicted of so serious an offence 
as of receiving stolen goods, even though the 
property may not he of very great value, is 
not fit to be a pleader, 175 I.C. 126=1938 
Rang. 160. An offence of the character of 
one under S. 377, T. P. Code, committed 
by a pleader or advocate cannot be ordinarily 
condoned. Where, however, the offence 
was committed very early in life, it ought 
not to debar the person committing it, who 
is making an honest attempt to reform, from 
ever seeking respectable society or from be¬ 
ing a member of an honourable profession. 

175 I.C. 124-=1938 Rang. 159. A pleader 
convicted of criminal breach of trust may 
come under this section. 1940 Rang. 242. 

A pleader who was suspended for six- 
months after a conviction for hrcacli of Salt 
Act did not apply for restoration of certi¬ 
ficate but was again convicted under S. 17, 
Criminal Law Amendment Act. He made 
no appearance to notice under S. 14. Jldd, 
that his name should he removed from rolls. 

140 I.C. 295 (1) = 1932 Pat. 300 (S.B.). 

ALThiiiNG Document ai-ter h'.xEcuiioN.— 
Where with a view to avoid paying a 
penalty as required by the stamp law a soli¬ 
citor altered a deed materially after its exe¬ 
cution, he was struck off the rolls. 31 M. 
L.T. 107 (P.C.). Fabrication of docu¬ 
ments by mukhtar. 13 Pat.L.T. 552=1932 
Pat. 289 (S.B.). Altering survey num¬ 
ber in petition is misconduct. 87 I.C. 843. 

Tampering with Court's Records.—To 
tamper with the Court’s records is a serious 
matter and a pleader would be acting with¬ 
out due care and caution and without sense 
of responsibility in allowing it to be done by 

his clerk. 36 I.C. 874=20 C.W.N, 1069. 

Conduct of the pleader in tampering with 
Court records cannot be easily excused. 
Such misconduct deserves suspension from 
practice, though the pleader concerned hap¬ 
pens to be young and inexperienced. lo 

Pat. 652=17 Pat.L.T. 266=1936 Pat. 418 
(S.B.). The removal from the Court by 
a mukhtar of a complaint amounts to gross 

misconduct. 43 I.C. 93. A pleader by 
virtue of his position is an officer of the 
Court and it is his duty to protect all minor 
officials of the Court from any temptation; 
consequently a pleader should not induce a 


pesbkar of the Court to take a document 
which has been filed in the Court to the 
jileader’s house for the inspection of his 
clients. 10 Pat.L.T. 715=1929 Pat. 338 
(S.B.). 

Tampering with evidence.— Advocates 
and pleaders retained in a case ought to be 
extremely careful in approaching and ques¬ 
tioning persons who to their knowledge 
have been approached are cited with the 
other side for the purpose of giving evidence 
so as to give no room for any suspicion that 
tliey are attempting to tamper with the evi¬ 
dence or with the witnesses. 1929 M.W 
N. 384 (F.B.). Srr also 46 I.C. 819; 171 
T.C. 503=1937 Rang. 345. Where a plea¬ 
der bribes certain witnesses who are likely 
to be summoned by the opposite side in con¬ 
nexion with an election petition, into swear¬ 
ing affidavits to tlie effect that they do not 
know anything about the matter and also 
tries, (luring hearing of the petition, to tam¬ 
per with other witnesses by offering them 
bribes his conduct is such as disentitles him 
to remain on the roll of pleaders. 1938 
Rang. 294. Visiting handwriting expert 
and talking about criminal case under investi¬ 
gation on behalf of person involved in case— 
Projiriotv—Liability to suspension. 17 

Pat.L.T. 348=19.V) Pat. 433 (S.B.). 

Retention of Client's Moneys. —Sec 1933 
Sind 65. See also 1933 Lab. 575; 1933 

Sind 45; 39 Alys. H. C. R. 553. 

Buihery.— The High Court dismissed a 
mukhtar for having received a sum of money 
from one of the persons against whom a 
case is pending for the purpose of bribing 
the police acting as a go-between. v39 I.C. 
305=21 C.W.NL 516; For a legal practi¬ 
tioner to suggest tliat an official or any one 
slioulil be bribed amounts to professional 
misconduct, and ]irofessional misconduct of 
a grave nature. The fact that bribes of 
this nature have been given bv others is no 
excuse. \cr 47 L.W. 156=(1938) 1 M.L. 
j. 410 (F.B.). The fact that proceedings 
in respect of such offence are instituted 
against a pleader as the result of a grudge 
makes no difference to the gravity of the 
ofTcnce and cannot be pleaded in excuse. 

1938 Mad. 2(>1=(1938) 1 M.L.T. 410 (F. 
B.); 17 Pat.L.T. 263=1936 Pat. 337 (S. 
B.). Bribery or attoiipted bribery by ad- 
"'onife is grossest professional misconduct 
and an advocate found guilty of an offence 
like bribery or attempted bribery cannot in 
any circumstances suffer so slight a penalty 
as suspension for four years. It is an offence 
which can necessarily only be purged after 
strenuous efforts and after a long period 
during which he has tried his best to rein¬ 
state himself in society. No doubt the door 
is not inevitably and permanently shut to 
persons who arc disbarred: they may after 
the lapse of a suitable period of time, pro¬ 
vided their conduct has been uniformly satis¬ 
factory, ultimately reach reinstatement. But 
reinstatement is not a matter of course and 
it is not something which can be hoped for 
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within a brief period of time. 1939 Rang. 
L.R. 213=1939 Rang. 142 mere 

a pleader bribes certain witness who are like¬ 
ly to be summoned by the opposite side in 
connexion with an election petition, into 
swearing affidavits to the effect that they do 
not know anything about the matter and also 
tries, during hearing of the petition, to tam¬ 
per with other witnesses by offeriaq them 
bribes, his conduct is such as disentitles him 
to remain on the roll of pleaders. 177 T.C. 
73V=im Rang. 294. 

Forgery. —If a pleader is found guilh' of 
endeavouring to anpear on behalf of a per¬ 
son by whom he had never been instriKted 
and seeks to justifv his conduct by the pro¬ 
duction of a forejed document, it would not 
be a matter for suspension for a month or a 
year: he would be totally unfitted to exer¬ 
cise the responsible duties of a pleader and 
would have to be struck off the rolls of 
pleaders forthwith. 183 T.C. 756=1939 
Rang. 312. 

Taking Part in Politics. —The iurisdic- 
tion of the High Court to take action against 
legal practitioners is not confined to acts in 
professional capacitv' but mav extend to 
Other activities, e.p., organized resistance to 
payment of tax which entails grave danger 
to the public peace. 49 C. 845=49 T. A. 
319=44 M.L.J. 32. As to rrifirism of 
administration,- see 38 M.L.T. 230=55 T.C. 
198=1920 M. W. N. 105 rP.P.). As to 
conviction for sedition, see 15 Lab. 354=35 
Cr.L.T. 1010=1934 Lab. 251 (F.B.). 

^ Civil Disobedience. —Where certain prac¬ 
tising barristers and pleaders joined the 
movement called the Sat 3 'agraha Sabha and 
signed a pledge whereby they undertook to 
refuse civilly to obey such laws as a com¬ 
mittee to be hereafter appointed may think 
fit. Held, that the barristers and pleaders 
had, by signing the pledge, rendered them¬ 
selves amenable to the disciplinary jurisdic¬ 
tion of the High Court, but that under the 
circumstances a warning was enough. 22 
Bom.L.R. 13=54 T.C, 679=44 B. 418. 
also 145 I.C. 316 (expression ‘defect of cha¬ 
racter* in S. 12 includes acts other than 
those of moral turpitude) : 1933 C. 731; 27 
N.L.R. 29=1931 N. 33). Certain pleaders 
had collectively agreed upon abstention from 
Court to assist the boycott movement. Held, 
that the pleaders were guilty of unprofes¬ 
sional conduct within the meaning of S. 13 
(b) and (/). Order for suspension for 
three months passed. (49 C. 732, Ref. to.) 
.132 I.C. 900=35 C.W.N. 223=1931 C. 706. 

Practising pleaders wishing to remain on the 
rolls must remember that those who live 
by the law should keep the law and not en¬ 
courage others in its breach by publicly ex¬ 
tolling and glorifying persons sentenced and 
by showing hearty sympathy to-wards sedi¬ 
tious and disloyal moi^ement. 1931 S, 33. 
A pleader who gives formal and public ex¬ 
pression of his approval of the breach of the 
Taws of the land is not a proper person to 


hold office of the pleader. 1931 S. 33=140 
I.C. 233. 

Speech inciting breaking laws and 

DEFYING DISPERSAL ORDERS.— The Speech in¬ 
citing the audience to break those laws which 
the All-India Congress Committee might 
declare should be broken and the speech in 
which the speaker exhorts the audience to 
resist orders for dispersal attract the dis¬ 
ciplinary jurisdiction of the High Court. 15 

L. 354=1934 L. 251 (S.B.). 

Ta^ng Part in Unlawful Assoctatton. 
—It is not necessary for the exercise of 
this jurisdiction that the act of the Vakil 
should have subjected him to anything like 
general infamy or imnutation of bad charac¬ 
ter. 12 Pat.L.T. 725=1923 P. 185. 

Intimidating a Witness .—To prevent 
from giving evidence is professional mis¬ 
conduct. 19 Cr.L.T. 803=46 I.C. 819 (F. 
B.). also 1929 M.W.N. 384. As to 
display of temper hv counsel, see 12 Mys 

L.T. 292=39 Mys.H.C.R. 380. 

Counsel issuing election manifesto.— 
It is a well-recognised rule of etiquette in 
the legal profession that no attempt should 
be made to advertise oneself directly or in¬ 
directly. The issuing of circular letters or 
election manifestoes by a lawj^er with his 
name, profession and address printed there¬ 
on, appearing to the members of his profes¬ 
sion practising in the lower Court, who are 
of course in a position to recommend clients 
to counsel practising in the High Court, is 
obviously an indirect way of advertisement. 
It does not however amount to any profes¬ 
sional misconduct, but only to a breach of 
a professional etiquette. 1934 A. 1067=153 
T.C. 667 (S.B.). 

Attempt to bring influence on Judge.— 
A pleader attempting to bring influence on a 
Judge, before whom he is arguing an appeal 
through a relative of the Judge, is guilty of 
gross misconduct. His act is highly repre¬ 
hensible and it is in the interest of the legal 
profession that serious notice should be 
taken of such acts and severe punishment is 
called for in such a case. 164 I.C. 384= 
1936 Lah. 732. Where however the plea¬ 
der concerned is inexperienced, and expres¬ 
ses his penitence at once and makes no 
denial of what he had done, and the offence 
is not viewed by the public with that dis¬ 
favour it should, he need not be censured 
and warned and ordered to pay the costs of 
the proceedings. 1936 Lah. 732. 

Contempt of Court by Legal Practi¬ 
tioner. —No power to punish for contempt 
of an inferior Court now exists independ¬ 
ently of the I. P. Code and the Contempt of 
Courts Act and no disciplinary power over 
legal practitioners or power to punish for 
contempt outside the provisions of I. P, 
Code is vested in the subordinate Courts. 
125 I.C. 477=52 A. 619=1930 A. 225 (F. 
B.). A mukhtar who addressed certain 
letters to a Magistrate in connection with a 
copy for which he had applied, and the con¬ 
tents of the letters were grossly insulting 
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the miikhtar could be proceeded against 
under S. 13 (f), 52 I.C. 79«=42 A. 86-= 

17 A.L.J. 1050. See also 38 I.C. 980= 
44 C. 639=20 C.W.N. 1284. As to procee- 
dure in case of contempt bv legal practi¬ 
tioner, see 27 C.W.N. 88=71 T.C. 673= 
1922 C. 550. A legal practitioner who 
writes a letter to a judicial officer abusing 
him in a particular manner is guilty of 
grossly improper conduct. 44 T.C. 123= 
161 P.L.R. 1917. Letter by a pleader 
which contains vulgar abuse of Magistrate 
and a demand for an apology apparently 
followed by the threat of further proceed¬ 
ings is highly improper. 25 Bom.L.R. 264 
=73 T.C. 353=1923 B. 234. Tmputing 
racial antipathy to a Judge and charging him 
with having allowed such feelings to influ¬ 
ence him in passing unfavourable oiders. 
A belated apology in the High Court was 
held to be insufficient. 67 T.C. 504; 23 Cr. 
L.J. 408 (L.). A pleader addressing a 
letter to a Commissioner appointed to in¬ 
vestigate a case to' report in his client’s 
favour is guilty of professional misconduct. 

18 P.R. 1915=28 T.C. 722. Wliere a 

pleader addressed to the Commissioner of 
the District a most disrespectful letter and 
circulated it free among his subordinates, 
he was guilty of misconduct though the 
matter is one of a private nature between 
the pleader and that officer. 28 T.C. 722. 
See also 147 T.C, 330=35 Cr.T^.T. 433= 
1934 A. 317; 12 Mvs.L.T. 292=39 Mvs.H. 
C.R. 380; 61 C. 522=152 I.C. 58=1934 C. 
723. A letter published by a pleader alleg¬ 
ing that a certain Judge is indolent and takes 
credit for cases not tried but compromised 
even if written in good faith and even if it 
does not constitute the offence of libel, 
amounts to misbehaviour. 44 I.C. 3v38=41 
S.L.R. 81 (F.B.). See 35 C.L.T. 403 
=26 C.W.N. 580=1923 C. 252; 1933 R. 

34. An advocate deliberately making false 
allegations involving imputations upon the 
fairness and impartiality of judicial officers 
in proceedings connected with an execution 
-case to which he was himself a ^ party 
cannot be punished under the disciplinary 
side under Bar Councils Act. 1932 A.L.J. 
773=1932 A. 492 (S. B.) 5ce also 1934 
P. 598 (S.B.). Instructions from a client 
are no excuse whatever for a pleader ex¬ 
ceeding his duty towards the Courts. A 
conditional apolog>' is valueless, 25 Bom. 
L.R. 264= 73 T.C. 353=1923 B. 234. 
also 33 P.L.R. 785. Although it is per¬ 
fectly true in one sense that a legal adviser 
must accept statements of fact from his 
client, yet in applications for transfer state¬ 
ments imputing prejudice or unfairness or 
corruption to Magistrate should not be made 
tinless the statements of the client as tested 
by the adviser are found sustainable. 8 P. 

575=10 Pat.L.T. 711=1929 P. I5l (F.B.). 
A statement made by a counsel before the 
Judges of a Full Bench to the effect that 
'his instructions arc that his client docs not 


wish the matter to be argued before the 
Bench as constituted, amounts to a contempt 
of Court. 33 P.L.R. 872. As to making 
reckless allegations in pleadings, see 152 I 
C. 313=13 P.L.T. 560 (S.B,). Pleader 
as suitor committing contempt of Court is 
liable for disciplinary action. See 55 A 
148=1933 A.L.J. 251=1933 A. 244; 1932 
A. 492 (S.B.). 

Conduct of case—Intimidation by 
Judge—Duty of Counsel to protest.— It is 
the duty of the members of the Bar if their 
clients are prematurely threatened from 
the Bench, not to adopt an attitude which 
may appear pusillanimous but to protest 
then and there that they resent such obser¬ 
vations, and if necessary, after consultation 
with their attorney instructing them to 
apply for a transfer of the case to the list 
of another Judge. 60 C.L.T. 179=39 C. 
W.N. 61. 

Trying to know the effect of a judg¬ 
ment BEFORE its DELU'ERY AMOUNTS TO PRO¬ 
FESSIONAL MISCONDUCT. —See 75 I.C. 7^= 

5 Pat.L.T. 350=1924 Pat. 131. 

Acts not amounting to Misconduct.—* 
Where a pleader allowed another person to 
sign in the name of his client an applica¬ 
tion filed in Court, as his client had a swol¬ 
len hand and could not himself sign it, he 
committed a breach of his professional duty, 
but in the circumstances it is not necessary 
that the Court should take disciplinary 
action against him. 14 Rang. 152=19^ 
Rang. 177. Pleader employing unregister¬ 
ed clerk, against R. 978 (2) (m) of the 
Calcutta High Court is not guilty of mis¬ 
conduct under S. 13 (/) so long as this 
clerk is not employed in doing the work of 
the registered clerk and is not allowed to 
have access to the Court staff. 41 C.W.N. 
929=170 T.C. 251=1937 C. 408. Where a 

solicitor acting for a plaintiff who had been 
refused a warrant for the detention of the 
defendant by a Court started a criminal pro¬ 
cess on the same subject-matter obtained 
his warrant from a different Court, almost 
as a matter of course, his conduct does not 
necessarily involve any punishable contempt 
of the Civil Court. The law does not res¬ 
trict a litigant to a single form of remedy 
and he may pursue all the legal remedies 
appropriate to his grievance. 14 Bom.L. 

R. 471=23 M.L.J. 194=15 I.C. 72 (P. 

C.). Where a solicitor substituted the 
name of two witnesses in a summons on the 
ground that the persons originally sum¬ 
moned were totally ignorant of the facts of 
the case. Held, no misconduct. 15 I. C. 
72 (P.C.). Adjournment asked for in 

good faith to apply for transfer—Subse¬ 
quent finding that sufficient grounds for 
transfer did not exist—Pleader responsible 
for the transfer application is not necessari¬ 
ly guilty of misconduct. 19^ A. 396 (1924 
A. 253, Dist.). Where a pleader who is 
one of the trustees of an institution fails to 
give information to the police when he finds 
that a co-trustee of his has misappropriated 
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the trust money hut rather prefers to d^al 
wjth his co-trnstee rnf’ri'ifnllv and malces 
himself morallv responsible for the defalca¬ 
tion and undertakes resnonsib’lity for the 
defalcation which had arisen, he cannot be 
held^ to be gniUv of any kind of misconduct 
lustifvine discinlinarv action, even though 
he may ha^e been neorliVent in bis duties as 
trustee, 175 T.C. 156=:10.'^S Rang. 158. 

Dkmand^ of Exorrttant Ffks cannot by it¬ 
self amount to professional misennduet 58 
M.L.T. 635=34 C.W.N. 534=1930 p’ C 
144 rP.C.>. .9cc aho 1937 Rang. 299. 
Where a legal practitioner deliberatclv ig¬ 
nores the language of the fee certificate 
prescribed hv the High Courts hv R. 1. Ch. 
21 and adopts fee certificate form of his 
own which materially and snhstantinlly dif¬ 
fers from the form prescribed by the High 
Court and which entirely nullifies the ohject 
of the High Court in prescribing the form 
of the certificate, he is guilty of serious pro¬ 
fessional misconduct. 1934 A. L. ,T. 333= 
1934 A. 109 (2) (S.B.). Where an advo¬ 
cate retains the judgment of the trial Court 
with the intention of getting himself engag¬ 
ed in appeal without any valid excuse for 
retaining the judgments, the advocate is 
guiltv of professional misconduct. 12 P. 

843=14 P.L.T. 709=1933 P. 571 

The filing of a memorandum of appeal on 
the last day of limitation without sufficient 
Court-fee, knowing full well that it is under- 
stamped and hoping that the Court would 
be persuaded to accept the deficiency later 
is certainly not in consonance with the high 
traditions of the profession to which the ad¬ 
vocate belongs. An advocate who is ap¬ 
proached by a client to so file an appeal 
should refuse to file it unless the full 
amount of the Court-fee was first paid. The 
High Court will not tolerate practice of this 
nature. Per Mockett, J .—It is undesirable 
for practitioners to lend themselves to the 
practice of deliberately filing appeals under¬ 
stamped. 1938 M.W.N. 1169=48 L. W. 
702 (F.B.). 

Privilege—Extent of. — See 35 Bom.L. 
R. 910=1932 B. 490 ; 34 Bom.L.R. 443= 
1932 B. 199. A civil suit for damages for 
a defamatory statement made on oath or 
otherwise by counsel, party or witness in a 
judicial proceeding is governed not by S. 
499 of the Penal Code but by the principles 
of justice, equity and good conscience, which 
are identical with the corresponding rules of 
English Common Law. The protection 
under the law extends to all statements made 
by a party, pleader or witness in the suit, 
no matter whom it may relate to, whether 
it is the opposite party or his witness, so 
long as it is not irrelevant to the matter 

in hand. (40 A. 341; 48 C. 388, Ref.). 
141 I.C. 362=1933 N. 47. 

Pleading PRivitECE for Professional 
Communication. —A pleader cannot be 
Charged for misconduct for refusing to dis-r 


close to the Court a professional communi¬ 
cation made to him by his client. 14 Cr L 

T. 438=20 T.C. 598. 

Bovcott of Courts. —49 C 73^=35 C L 

If CFB.): 25 C.W.‘ 

M. 580=69 I.C. 209=1923 C. 212; 35 C.W. 

N. 344. 

Burden of Phoof.— In proceedings against 
a legal practitioner the burden of proving 
the charges against the practitioner is on the 
corn^plainant. The comnlainant’s evidence in 
such cases needs corroboration. 54 M. 857 
=rfi1 M.L.J. 148 (F.B.). 

Defiance to laws—Vakil taking Law 

Wands.- 72 I.C. 875=1923 
j . (h.B.). Persistence in conduct and 

advising non-payment of taxes or boycott of 
Courts and breaking law and order would 
lustify proceedings under this section 45 

M.L.T. 684= 75 I.C. 997=1924 M. 129 
Sec aho 42 P.L.R. (J. & K.) 77. 

Lawyer blindly follov/inc? client's In¬ 
structions.— When their clients ask them 
to write in a pleading or petition accusa¬ 
tions of dishonesty, criminalitv, etc., against 
anybody, or instruct them to ask questions 
of that nature the lawyers are not to blindly 
follow the instructions. Thev must satisfy 
themselves that apart from the relevancy 
of those accusations or questions, there are 
materials on which those accusations can be 
made or questions asked, and that the ac¬ 
cusations and suggestions are not recklessly 
made. If thev do not do so, thev are guilty 
of professional misconduct. 1934 P.' 398 
(S.B.). See aho 1935 A.L.T. 29=1935 A 
117 If however the pleader acts in good 
faith and with due care and caution he will 
he protected. See 152 T.C. 313=15 P.L. 

T. 160 (S.B.). The pleader was addicted 
to drinking. In defending an accused, 
he came to Court in so drunken a 
condition that he was unable to con¬ 
duct the case on behalf of his 
dient. On another occasion, he came to 
Court “hopelessly drunk” and not properly 
dressed and insulted the Court; again on 
another occasion, he assaulted the bench 
clerk. Held, that he was not fit to be en¬ 
trusted with the responsible duties of the 
legal profession and that his name should 
he struck off the list of the pleaders. 12 

Rang. 180=150 T.C. 236=1934 Rang. 156. 
Practice and Procedure where a Court has 
reason to believe that a practitioner is guilty 
of professional misconduct; it cannot allow 
proceedings to be dropped as a result of an 
agreement between the practitioner and the 
complainant. I.L.R. (1940) Mad. 433= 

51 L.W. 197=1940 Mad.- 370=(1940) 1 M 
L.T. 259 (F.B,). . 

Sec. 14: Scope of Section—Nature of 
Proceedings under the Section. —The pro¬ 
cedure under the Act is neither criminal nor 
civil but purely designed for the purpose of 
discipline. Such disciplinary proceedings 
under S. 14 are not proceedings of a Court 
of civil jurisdiction and S. 141, G.-P. Code, 
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or in any revenue-office is charged in such Court or 

office with taking instructions except as aforesaid, or 

with any such misconduct as aforesaid, the presiding 

officer shall send him a copy of the charge and also a 

notice that, on a day to be therein appointed, such 
charge will be taken into consideration. 


Procedure when charge 
of unprofessional conduct 
is brought in subordinate 
Court or revenue-office. 


NOTES. 

cannot applv to them. 1 P.L.T. 576=37 T. 
C. 484. Woodroffe, J .—Proceedings under 
this section are qtuisi criminal proceedings 
and pleader mav he examined on oath. 49 

C. 732=26 C.■yV^N. 589=1922 C. 5lS (F. 
B.). Mookerjee, J .—The proceedings aie 
neither civil nor criminal in their nature. 
They are special proceedings resulting from 
the inherent power of the Court over its 
officers and are regulated by S. 14i 1922 

Cal. 515=49 Cal. 732. 5^^ also 2 R. 491. 
Pleader whether can be put on oath during 
inquiry against him. False statements dur¬ 
ing enquiry—Effect—Procedure. 115 I. C. 
318=1929 S. 121 (F.B.). In a case in 

which a legal practitioner is charged with 
professional misconduct the enquiry should 
proceed on formulated charges. 34 C. W. 
N. 534=1930 P.C. 144=58 M.L.T. 635 
(P.C.). Applicability of R. 107 of the 
Government of India Act. 1915, to proceed¬ 
ings under S. 14 of the Legal Practitioners 
Act discussed. 1 P.L.J. 576=37 T.C. 434. 
It is only where, in the course of proceed¬ 
ings before it, a Subordinate Court has 
reason to suppose that a pleader has been 
guilty of misconduct, that the Subordinate 
Court can inquire as to the misconduct with¬ 
out reference to the High Court. He can¬ 
not do so if the alleged misconduct has taken 
place before proceedings have been started 
in the Court. 171 I.C. 503=1937 Rang. 
345. 

Pleader Guilty of Criminal Offence.— 
Proceedings under the Act being summary 
proceedings a pleader should not be proceed¬ 
ed thereunder for what are in reality grave 
criminal charges. 1 P.L.T. 571=58 I.C. 
150=5 P.L.J. 601. See also 57 I.C. 931 
=24 C.W.N. 755; 31 C.W.N. 584=54 C. 
721=1927 C. 536; 115 I.C, 318=1929 S. 
121 . 

Standard of Proof. —The standard of 
proof of guilt under Legal Practitioners Act 
is not different from other legal proceedings 
and should be such as to leave no reason¬ 
able doubt in the mind of the Court that the 
offence has been committed. 1 P.L.T. 372 
=57 I.C. 460 (F.B.). also 1939 Pat. 
343 (S.B.). (Necessity for strict proof— 
Mere suspicion not sufficient. See also 18 
Pat. 580=20 Pat.J^.T. 607=1939 Pat. 343 
(S.B.). Where the point for enquiry was 
whether a pleader signed and filed a satis¬ 
faction, of a mortgage execution case 
without instruction, and the Court finds that 
the charge is not established beyond reason¬ 
able doubt no action could be taken against 
the pleader under the Legal Practitioners 

Act. 152 I.C. 43=59 C.L.J. 419=1934 C, 


794. Charges of professional misconduct 
must be clearly proved and should not be 
inferred from mere ground for suspicion, 
however reasonable, or what may be mere 
error of judgment or indiscretiofi. 58 M. 

L.J. 635=34 C.W.N. 534=1930 P.C. 144 
(P.C.), followed in 1930 L. 947. Where the 
allegation against a legal practitioner 
amounts to a charge of criminal prosecu¬ 
tion the correct procedure to be followed is 
to launch a criminal prosecution and not to 
proceed under the Legal Practitioners Act. 

38 C.W.N. 87=1934 Cal. 272; I.L.R. 
(1938) 2 Cal. 138. A pleader intentionally 
concealing his conviction in his appli¬ 
cation for admission is liable to be 
dismissed. 25 I. C. 339=11 Bur. L. T. 
3C14. Under the Legal Practitioners Act, the 
High Court will not go into the merits of 
conviction but will ordinarily accept the find¬ 
ings of Criminal Courts as final, 17 I. C. 
811=5 Bur.L.T. 191. It is not, however 
necessary for the High Court to exercise 
its jurisdiction that any offence should have 
been committed, nor is it necessary that 
what the pleaders have done should have 
subjected them to anything like general in- 
famv or imputation of character. 22 Bom. 
L.R. 13=54 I.C. 679=44 B. 418. See 
also 72 I.C. 875 (F.B.). 

Re-instatement. —The High Court has 
power to re-instate a legal practitioner who 
had been dismissed for misconduct of any 
description. Before doing so it should be 
clearly convinced by actual facts that the 
delinquent has reformed his character. 1 P. 
684=71 I.C. 122; 14 C.L.J. 113=11 I.C. 
997=16 C.W.N. 337; considerations justi¬ 
fying re-instatement of debarred pleader. 
I.L.R, (1937) Bom. 99=38 Bom. L. R. 
1161 = 1937 Bom. 48; I.L.R. (1937) All. 
411=1936 A.L.J. 1396=1937 All. 50 (F. 
B,). Sec also 1939 Rang.L.R. 213=1939 
Rang. 142 (S.B.); 45 M.L.T. 639=1924 
Mad. 265 (F.B.); I.L.R. (1940) Mad. 81; 
I.L.R. (1940) Mad. 84. Where persons 
are stnick-off the roll, the door is not ir¬ 
revocably shut behind tliem, but after years 
of industry straightforwardness of life, and 
conduct which shows repentance and deter¬ 
mination to amend, tliey may ultimately find 
their way back to the honourable profes¬ 
sion which they once disgraced. That leni¬ 
ency of outlook results from the considera¬ 
tion that it is impossible to shut out from 
a man of education, who has once home a 
good character, the hope that he may rise 
again. But it does not mean that persons 
who have been properly removed from the 
rolls should come again and again with re¬ 
peated applications within months, or even 
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Such copy and notice shall be served upon the pleader or mukhtar at least 
fifteen days before the day so appointed. 

On such day, or on any subsequent day to which the enquiry may be 
adjourned, the presiding^ officer shall receive and record all evidence properly 
produced in support of the charge, or by the pleader or mukhtar, and shall 
proceed to adjudicate on the charge. 


NOTES. 

within a few short years, after the event. 
See also 1939 Ranp:. L. R. 213=1939 Rang. 
142; 41 Cr.L.J. 272ii:1940 Rang. 32. Be¬ 
fore the Court could re-admit an Advocate 
who has been struck off the rolls for mis¬ 
appropriation of monies belonging to his 
client, the Court must be fully satisfied that 
the Advocate has fully regained his charac¬ 
ter and is fitted for re-admission into the 
ranks of an honourable profession. The 
Court would require solid facts and cogent 
reasons. Mere opinion is not sufficient. 
An Advocate can only be re-admitted if he 
can show that he has become worthy to act 
as an Advocate. His re-admission does not 
depend on the fact that he has been suspend¬ 
ed or struck off the rolls for several years. 
In deciding such matters the Court has a 
duty to the public, and where the Advocate 
has been guilty of misappropriation it must 
be shown that there is no likelihood of such 
an offence being committed again. T.L.R. 
(1940) Mad. 81=1939 M. 906=(1939) 2 M. 
L.J. 632 (S.B.); I.L.R. (1940) Mad. 84= 
1939 Mad. 917= (1939) 2 M.L.J. 630 (F. 

B.). There is inherent power in the High 
Court to restore a pleader whose name has 
been struck off the rolls, although there is 
no express provision for a review of an 
order made under the Legal Practitioners’ 
Act. 1935 All. 321 (F.B.). See also 
notes under S. 41, infra. 

Inquiry into Misconduct of Pleader— 
Jurisdiction, Practice and Procedure.— 
If a pleader or mukhtar practising in a 
Court commits an offence of professional 
misconduct in connection with any instruc¬ 
tions which he has received from his client 
generally or in connection with any parti¬ 
cular case, then it is within the jurisdiction 
of any Court before whom such pleader or 
mukhtar is practising, if brought to its notice 
that the practitioner has committed any un¬ 
professional conduct, to take action against 
him, and those proceedings would be entirely 
within jurisdiction. The presiding officer 
of the Court in which the pleader or mukh¬ 
tar practises has ample jurisdiction to ini¬ 
tiate proceedings, though the particular mat¬ 
ter in reference to which he commits the act 
complained of might not be before that 
Court. 18 Pat.L.T. 961=1938 Pat. 17 
=17 Pat, 96 (S.B.). Where a Subordinate 
Court after drawing up a charge against a 
pleader and holding an inquiry is of opinion 
that no report should be sent to the High 
Court and that the proceedings should be 
dropped, the District Judge has no jurisdic¬ 
tion to forward those proceedings to the 
High Court recommending suspension. He 

C.C.M.-412 


has no jurisdiction to forward the proceed¬ 
ings which \vere never initiated by him or 
to act on the evidence which was never re¬ 
corded by him. A reference to the High 
Court by the District Tudge in such a rase 
is ultra 7nres. 17 Pat. 261=1938 Pat. 

385 (S. B.). If the District Tudge 

disagrees wdth the findings of the Subordi¬ 
nate Court, he is at liberty to draw up frc'^h 
proceedings and after giving notice to the 
pleader record himself all evidence in sup¬ 
port of the charge or to refute the charge, 
and then after adjudicating thereon he can 
report to the High Court if in his view the 
conduct of the pleader deserves a punish¬ 
ment to he meted out hv the High Court. 
It is also open to the High Court to draw 
up fresh proceedings and then to dispose of 
the matter after giving notice to the pleader 
and after hearing his defence, if any. 17 
P. 261. If a Court thinks there has been 
any breach of professional etiquette, or any 
matter calling for the exercise of discipli¬ 
nary powers, in the conduct of the pleader 
or advocate in the case it should decide on 
the merits of the case and reserve such ques¬ 
tion for further consideration after the dis¬ 
posal of the suit. 40 A. 147=44 I.C. 28 
= 16 A.L.J. 64. Inquiry should ordinarily 
be made by the presiding officer of the Court 
where the misconduct is alleged to be com¬ 
mitted. 1928 A. 396 (S.B.). also 

T.L.R. (1940) Mad. 433=(1940) 1 M L T 
259 (F.B.). 


x^ROCEDURE OF S, 14 MUST BE STRICTLY 
FOLLOWED. —The proceedings must be sepa¬ 
rate and distinct and cannot be made part 
of criminal proceedings. The report of the 
High Court must be accompanied by the 
opinion of the officer making the report.. 9 
I.C. 247=15 C.W.N. 764. S. 14 includes 
a charge under Cl. (/) of S. 13 (as amend¬ 
ed by Act XI of 1896), and Subordinate 
Courts have jurisdiction to take proceed¬ 
ings. 152 P.L.R. 1919=54 I.C. 982. Se£ 
also 1939 Pat, 343=18 Pat. 580=20 Pat.L. 
T. 607. Where the District Judge finds 
that the charge of professional misconduct 
has not been established the case should not 
go to the High Court. 190 I.C. 320=1940 
Rang. 190, Failure to formulate precise 
charges not fatal to proceedings in absence 
of prejudice). A charge of professional 
misconduct of a pleader can be enquired 
into only by the presiding officer of the 
Court in which the pleader practices ^9 

M.L.J 402=41 I.C. 305. The enquir^ 
under S. 14 cannot be delegated to another 
officer. -1 Pat.L.J. 576=37 I C 484 

f °=^edings could be instil 
tuted only by the Magistrate in whose Court 
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If such officer finds the charge established and considers that the pleader 
or mnkhtar should be suspended or dismissed in consequence, he shall record 
his finding and the grounds thereof, and shall report the same to the High Court- 
and the High Court may' acquit, suspend or dismiss the pleader or mukhtar. 

Any District Judge, or with his sanction any Judge subordinate to him, 
„ . of a Court of Small Causes of a Presi- 

vestigaHon"" pending in- dency-town], any District Maefistrate, or with his 

sanction anv Magistrate subordinate to him, and any 
Revenue-authority not inferior to a Collector, or with the Collector's sanction 
anv Revenue-Officer subordinate to him, may. pending the investigation and the 
orders of the High Court, suspend from practice any pleader or mukhtar charged 
before him or it under this section. 

Every report made to the High Court under this section shall— 

(a) when made by any Civil Judge subordinate to the District Judge, be 
made through such Judge; 

(h) when made bv a Magistrate stibordinate to the Magistrate of the 
District,® be made through the Magistrate of the District® and the Sessions Judge; 

fc'l when made by the ^Tagistrate of the District,® be made through the 
Sessions Judge; 

(d^ when made bv anv Revenue-Officer subordinate to the Chief Con¬ 
trolling Revenue-Authority, be made through such Revenue-Authorities as the 
Chief Controlling Revenue-Authority mav. from time to time, direct. 

Every such report shall be accompanied by the opinion of each Judge, 
Magistrate or Revenue-authority through whom or which it is made. 


LEG. REF. 

^Inserted bv \ct TX of 1RK4. S. 4. 

2 To he road as "T')istrirt ATagistrate." 
Sre tbp Codr of Criminal Procedure. 1808 
(Act V of 1898), S. 3 (2). 

NOTES. 

the allej^ed mi'^condnet or offence took place 
1 Pat.L.T. 379=57 T.C. 277. Tmjniry by 
superior Court is invalid. The ennuiry con¬ 
templated bv S. 14 mu.st be made bv the 
presiding officer of the Court in which the 
misconduct was alleged and not by the pre¬ 
siding officer of a superior Court. 4 PaL 
L.T. 97=71 T.C. 703. See also 32 M.L.T. 
402=41 T.C. 305. The High Court, when 
the matter was referred to it, refused to 
take action upon that account. 4 Pat.I^.T. 
97=71 T.C. 70.L An additional District 
Magistrate should follow the procedure laid 
down in S. 14 (c) with reference to a 
report by a District Magistrate and forward 
the renort through the Sessions fudge. 27 
C.W.N. 88=1922 C. 550. The District 
Magistrate acted improperly in replying upon 
his own recollections of facts when they 
differed from those of other witnesses and 
it was undesirable for him to sit as a Judge 
to determine the matters in respect of which 
he might have been called upon to report 
or examined as a witness. 1 Pat.I-.T. 379 
'=57 T.C. 277. S. 14 is material even when 
any pleader is acting in his professional 
capacity on behalf of his client in a proceed¬ 
ing in a Revenue Office. If he is guilty of 
professional misconduct he would bring him¬ 
self within the disciplinary jurisdiction. 56 


C L.J. 595=1933 C. 344. 

TuKismcTTON.—Di«5trict fudge to institute 
th»* proccedines under S. 14. See 49 C. 
8'iO=35 C.L.T. 520=67 T.C. 985 (S.B.V. 

The expression ^*such Court" in the 
first clause of S. 14 cannot be con¬ 
strued to mean the Court in which 
the misconduct is alleged to have been 
committed. The section only means that 
any Court in which a pleader practises is 
comnetent to inquire into a charge of mis¬ 
conduct if the charge is brought in that 

Court. 72 T.C. 521=24 Cr.L.T. 409 (R,V 

Infliction of punishment on the legal practi¬ 
tioner is within the exclusive iurisdiction of 

the High Court. fl5 C.W.N. 7^4. DistA. 
’59 C. 709= 36 C.W.N. 294=1932 C. 370. 

A District Judge, on being informed hv a 
person, who is admittedly at enmity with a 
legal practitioner, that the legal practitioner 
is using his private motor as a public con¬ 
veyance for passengers has no jurisdiction 
to hold any inquirv himself into the matter 
under S. 14 without having referred the 
matter previously to the High Court. The 
proper course is to report the matter to the 
High Court in order that it may take such 
steps as it deems fit under S. 13 or other¬ 
wise. 162 T.C. 485=1936 Rang. 189. 
S. 13 contemplates the High Court direct¬ 
ing an inquiry before action is taken. Un¬ 
less the tribunal is constituted, beforehand, 
the inquiry cannot be lawful. Approval of 
a tribunal ex f>ost farto is repugnant to the 
spirit of the Act and the wording of S. 13. 
If the tribunal conducting the inquiry has 
not been validly constituted, acquiescence in 
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NOTES. 

the proceedings would not turn it into a law¬ 
ful tribunal. A District Judge who is 
directed to hold an inauiry tmder S. 12 must 
hold it himself o-nd hos no hower to dele¬ 
gate to an Additional District Judge with¬ 
out reference to the High Court and with¬ 
out obtaining the sanction of the High Court 
beforehand. Nor has the District Judge 
aiithorih' under S. 3-A of the Aladras Civil 
Courts Act to transfer his duty to the Ad¬ 
ditional District Judge. T.T..R. 0940) 

Mad. 433=1940 Mad. 370= (1940) 1 M. 
L.T. 259 (F.B.). 

Irregular Reference—Effect. —For a 
proper reference to the High Court the 
formalities required by S. 14 ought to be 
fulfilled and in the absence of those for¬ 
malities being strictly complied with the 
reference is no valid reference. 27 A.L.J. 
1042=118 T.C. 712=1929 A. 655 (E B.). 
The High Court would exercise its discipli¬ 
nary jurisdiction even though the reference 
under S. 14 with regard to alleged miscon¬ 
duct of a pleader is not made by the trial 
Court in whose Court the occurrence has 
taken place but by the appellate Court which 
has no power to refer it. It would be neces¬ 
sary however that the High Court should 
make an enquiry. What the nature of,that 
enquiry ought to be is clearlv a matter for 
the discretion of the Court. P. 689=4 Pat. 
L.T, 235=71 I.C. 209. Subordinate Court 
can institute proceedings against a legal 
practitioner in respect of an act commg 
under Cl. (/) to S. 13. Where proceedings 
are commenced under Cl. (6) to S. 13, but 
if it is found that the act comes under 
Cl. (/) to S. 13, the High Court may avail 
itself even if the subordinate^ Court in such 
cases would have no jurisdiction to make 
the inauirj^ it did. 39 T.C. 305=21 C.W. 
N. 516. The fact that the pleader con¬ 
cerned had become a vakil of the new High 
Court at Lahore since the action was taken 
under S. 14 by a lower Court could not 
affect the jurisdiction of that Court. 152 
P.L.R. 1919=54 I.C. 982. , , 

Power of Suspension. —Investigation m 
para. 5 of S. 14 means investigation in the 
High Court. It is only after a report to 
the High. Court under-para. 4 that power is. 
given to suspend under para. 5. 13 C.L.J. 

457=9 I.C. 225=15 C.W.N. 269. The Dis¬ 
trict Judge cannot suspend any-pleader from 
practice until he has j-ecorded his finding 
that he ought to be suspended or dismissed. 
Suspension pending investigation is not pro¬ 
per. 1937 M.W.N. 460=1937 Mad. 672. 
See also 163 T.C. 586=1936 Rang. 249.. 

Criminal Proceedings pending—Rene¬ 
wal OF Pleader's Certificate.— Where a 
prosecution is ordered-against a legal prac- ■ 
titioner instead of .proceeding according.to 
S. 14, the Judge ought not to wait until the 
result’of the criminal proceedings are known 
before renewing the pleader's certificate. 38 
A. 182=14 A.L.J. 821=33 I.C. 632. The 

fact that crimiiial proceedings in connection 


with an offence under S. 193, I.P. Code, are 
pending against a mukhtar is not a suffi¬ 
cient reason -within the meaning of R. 452 
of the Rules of the Court of 4th April, 1898, 
for refusing to renew his certificate,’unless 
the District Judge al«o takes action under 

S. ^ 14. 1901 A.W.N. 60. A report to 

High Court under S. 14 recommending the 
dismissal of a mukhtar having po licence to 
practise in a Revenue Office for gross mis¬ 
conduct, does not lie where the m.tsconduct 
v/as committed in the capacity, not of a 
mukhtar, hut as a private individual and 
came to light in a proceeding wherein he 
vas not a party but only a witness. 23 T.C. 
746=19 C.L.T. 100. A proceeding under 
this Act which is not properly initiated is 
not a judicial proceeding in the course of 
which a prosecution mav be directed hv the 
Court under S. 476, Cr.P. Code. 15 C. 
W.N. 269=13 C.L.J. 457=0 T.C. 
Proceedings against several pleaders are to 
be separate and distinct. 15 C.W.N. 764 
=9 I.C. 247. An inquiry into the profes¬ 
sional misconduct of a pleader being of a 
auasi judicial nature the Court must have 
strict proof of the pleader's misbehaviour, 
n Bom.L.R. 1150=4 T.C. 266. The sec¬ 
tion does not limit the consideration of a 
charge to the Court in which the misconduct 
is alleged to have been committed. 188 P. 
L.R. 1901. R. 37 of the Chapter XXI of 
the General Rules Civil (1911) applies even 
to a pleader of the High Coiirt when he is 
practising in the Subordinate Courts. 17 

T. C. 539=13 Cr.L.J. 794. Competency of 
District Judge to enquire into a charge of 
misconduct—Chief Court’s power of revi¬ 
sion. 4 T.C. 1022=11 Cr.L.J. 148. Mis¬ 
conduct of mukhtar as witness—Notice to 
Commissioner on Land Revenue appeal— 
Mukhtar not entitled to practise in revenue 
office—Jurisdiction of Commissioner to 
refer misconduct to High Court. 19 C.L. 
J. 110=22 I.C. 746. A Court subordinate 
to the His^h Court is competent to try 
offences falling under CIs. .(c) and -(/) of 

S. 13. 3 A.L.J. 811=29 A. 61. 

Misconduct—Appearance for opposite 
'side. —Proper professional conduct Ts not a 
mere matter- of compliance with technical 
rules. It is one of which every one who 
aspires to be called a gentleman should have 
an instinctive appreciation. The conduct of 
a pleader who had already takem instructions 
from defendant and . received his confidence 
in the matter of the genuineness of a Small 
Cause Court suit but'who notwithstanding 
that confidence accepts the instructions^ of 
the other side in a title suit referring to 
same subject-matter, deserves the severest 
censure. 15 P.L.T. 305=150 I.G. 16= 
1934 P. 352 (S.B.).-^e^ also 1-938 Pat.' 
28 (S.B.)l 1928 Mad. 592; 13 A.L.J. 475; 
1938 Mad. 276; 1928 Lah. 65; 1930 Rang; 
355; 1934 Oudh 58; 1938 Pat. 28=1938 P.- 
W.N. 115. Reinstatement after disbar¬ 
ment —Practice as to. See.. 1939. Rang---78. 
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15. The High Court, in any case in which a pleader or mukhtar has been 

Power to call for record acquitted under section 14 otherwise than by an order 
in case of acquitted under of the High Court, may call for the record and pass 
section 14. such Order thereon as it thinks fit. 

16. Notwithstanding anything contained in any letters patent or in the 

Code of Civil Procedure, section 37, clause (o), any 
Power to make rules for High Court established by Royal Charter may, from 

of High Court. make rules consistent with this Act as to 

the following matters (namely) :— 

(a) the qualifications and admission of proper persons to be mukhtars 
practising on the appellate side of such Court; 

(b) the fees to be paid for the examination and admission of such persons; 

(c) the security which they may be required to give for their honesty 
and good conduct; 

(d) the suspension and dismissal of such mukhtars; and 

(e) declaring what shall be deemed to be their functions, powers and 

duties; 

and may prescribe and impose fines for the infringement of such rules, 
not exceeding in any case five hundred rupees; and such fines when imposed, 
may be recovered as if they had been imposed in the exercise of the High Court's 
ordinary original criminal jurisdiction. 

CHAPTER IV. 


Of Revenue-agents. 

Power to make rules as Chief Controlling Revenue-authority, 

to qualifications, etc., of may, from time to time, make rules' consistent with 
revenue-agents. this Act as to the following matters (namely):— 

(a) the qualifications, admission and certificates of proper persons to be 
Revenue-agents; 

(b) the fees to be paid for the examination and admission of such 
persons; 

(c) the suspension and dismissal of such revenue-agents: and 

(d) declaring what shall be deemed to be their functions, powers and 

duties. 


Publication of rules. 


Certificates to revenue- 
agents. 


All such rules shall be published in the Official 
Gazette, and shall thereupon have the force of law. 

18. On the admission of any person as a revenue-agent under section 17, 

the Chief Controlling Revenue-authority shall cause a 
certificate, signed by such officer as such Authority 
from time to time appoint in this behalf, to be issued 
to such person, authorizing him to practise up to the end of the current year in 
such revenue-offices as may be specified therein. 

At the expiration of such period, the holder of the certificate, if he desires 
to continue to practise, shall be entitled to have his certificate renewed by the 
Secretary of the Chief Controlling Revenue-authority, or by any other officer 
authorized by such Authority in that behalf. 

On every such renewal, the certificate then in the possession of such 
revenue-agent shall be cancelled and retained by such Secretary or other officer. 

Every certificate so renewed shall be signed by such Secretary or other 
officer and shall continue in force to the end of the current year. 


LEG. REF. 

^ For rules made under this section, see 
the digerent Local Rules and Orders. 


NOTES. 

Sec. 15.—As to applicabilitv of section see 

46 L.W. 599b=1937 Mad. 672. 
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Every officer so renewing a certificate shall notify the renewal to the Chief 
Controlling Revenue-authority. 

19. Every revenue-agent holding a certificate issued under section 18 may 

3.pply to be enrolled in any revenue-office mentioned 
revenue- therein and situate within the limits of the territory 

under the Chief Controlling Revenue-authority; and 
subject to such rules as the Chief Controlling Revenue-authority may, from time 
to time, make in this behalf, the officer presiding in such office shall enrol him 
accordingly, and thereupon he may practise as a revenue-agent in such office and 
in any revenue-office subordinate thereto. 

20. Except as provided by this Act or any other enactment for the time 

being in force, no person, other than a pleader duly 
No person to act as qualified under the provisions hereinbefore contained, 

unless qualified. practise as a revenue-agent in any revenue office, 

unless he holds a certificate issued under section 18 
and has been enrolled in such office or some other office to which it is subordinate: 

Provided that any person duly authorized in this behalf may, with the 
sanction of the Chief Controlling Revenue-authority, or of an officer empowered 
by the Provincial Government in this behalf, transact all or any business in which 
his principal may be concerned in any revenue-office. 

The sanction mentioned in this section may be general or special, and niay 
at any time be revoked or suspended by the Authority or officer granting 
the same. 

21. The Chief Controlling Revenue-authority may suspend or dismiss any 

revenue-agent holding a certificate issued under this 
Dismissal of revenue- jg convicted of any criminal offence implying 

crimi- ^ defect of character which unfits him to be a revenue- 
agent. 


Suspension and dismissal 


22. ^ [The Chief Controlling Revenue-authority 


nf r may also, after such inquiry as it thinks fit, suspend 

unprofessro'nal'^"cOTd^cty ° or dismiss any revenue-agent holding a certificate as 

aforesaid— 

(a) who is guilty of fraudulent or grossly improper conduct in the dis¬ 
charge of his professional duty, or 

(^) who tenders, gives or consents to the retention, out of any fee paid 
or payable to him for his services, of any gratification for procuring or having 
procured the employment in any legal business of himself or any other revenue- 
agent, or 

(c) who, directly or indirectly, procures or attempts to procure the 
employment of himself, as such revenue-agent through, or by the intervention of, 
any person to whom any remuneration for obtaining such employment has been 
given by him, or agreed or promised to be so given, or 

(d) who accepts any employment in any legal business through a person 
who has been proclaimed as a tout under section 36, or 

(e) for any other reasonable cause.] 

23. If any revenue-agent holding a certificate issued under this Act is 

charged with any such conduct in any office subordi- 
Procedure when revenue- Chief Controlling Revenue-authority, or 

Srdinlte “officf i" the Court of any Munsif, the officer at the head of 

subordinate oftice. Munsif, as the case may be, shall 


LEG. REF. 

^ Substituted by Act XI of 1896| 3t 
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send him a copy of the charge, and also a notice that, on a day to be therein ap¬ 
pointed, such a charge will be taken into consideration. 

Such copy and notice shall be served upon the person charged at least 
fifteen days before the day so appointed. On such day or on any other day to 
which the enquiry may be adjourned, the officer or Munsif shall receive 
all evidence properly produced in support of the charge, or by the person charged, 
and shall proceed to adjudicate on the charge. 

If the officer or Munsif finds the charge established, and considers that 
the person charged should be suspended or dismissed in consequence, he shall 
record his finding and the grounds thereof, and report the same to the Chief 
Controlling Revenue-authority; and such Authority shall proceed to acquit, sus¬ 
pend or dismiss him. 

Any Revenue-officer not inferior to a Collector, and, wi^ the Collector s 
sanction, any Revenue-officer subordinate to him, or any Mmsif in his district, 
may, pending the investigation and the orders of the Chief Controlling Revenue- 
authority, suspend from practice any revenue-agent charged before him under 

this section. 

Where any officer acting under this section is subordinate to the Com¬ 
missioner of a Division, he shall transmit the report through such Commission¬ 
er, who shall forward with the same an expression of his own opinion on the 

case. 


24. The Chief Controlling Revenue-authority, in any case in which a 

revenue-agent has been acquitted under section 2o 
Power to Chief Control- otherwise than by an order of the Chief Controlling 
ling Revenue-authority to Revenue-authority, may call for the record and pass 

call for record. , thereon as seems fit. 


i 


CHAPTER V. 
Of Certificates. 


25. Every certificate, whether original or renewed, issued under this Act 

shall be written upon stamped paper of the value 
Fee for certificates. prescribed therefor in the second schedule hereto 

annexed '[and of such description as the Provincial Government may, from 

time to time, prescribe.^] 

Provided that a certificate issued on or after the first day of July m any 
year may be written on stamped paper of half the value so prescribed: 

® [ Provided also that no stamped paper shall be required in the case of 
a certificate, whether original or renewed, authorizing, under section 7, a vakil 
or attorney on the roll of a High Court established by Royal Charter to practise 

as a pleader.] 


When anv pleader, mukhtar or revenue-agent is suspended or dis¬ 
missed under this Act, he shall forthwith deliver up 
Dismissed practitioners his certificate to the Court or officer at the head of 
to surrender certificates. before or in which he was practising at the 

time he was so suspended or dismissed, or to any Court or officer to which the 
High Court or Chief Controlling Revenue-authority (as the case may be) orders 

him to deliver the same. 



LEG. REF. 

^Inserted by Act IX of 1884, S. 5. 

For instance of rule prescribing the 


stamp paper to be used for certificates, sti 
different Local Rules and Orders. 

»Inserted by Act I of 1908, S. 4. 
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CHAPTER VI. 

Of the Remuneration of Pleaders, Mukhtars and Revenue-agents. 

27. The High Court shall from time to time, fix and regulate the fees 

High Court and Chief ^ ‘^e fees of his 

Controlling Revenue-audio- ^^/^rsaiy s advocate, pleader, vakil, mukhtar or 

rity to fix fees on civil and attorney upon all proceedings {a) on the appellate side 

revenue proceedings. of such Court, {b) in the case of a High Court 

. K established by Royal Charter, on its original side, 

and (c) m subordinate Courts ^[and m respect of the fees of his adversary’s 
revenue-agent appearing, pleading or acting under section 10], 

The Chief Controlling Revenue-authority shall, from time to time fix 
and regulate^ the fees payable upon all proceedings in the revenue-offices bv’anv 
party in respect of the fees of his adversary’s advocate, pleader, vakil attorney 
mukhtar or revenue-agent. ' ^ 

Tables of the fees so fixed shall be published in the Official Gazette. 

Exception as to agents Nothing in this section applies to the agents 

mentioned in section 20. mentioned in the proviso to section 20. ^ 

28 to 31. [Agreements with clients. Power to modify or cancel aareemenU 
'^Qreements to mclude further claims. Reservation of responsibility %r neali- 
gence.] Rep. by the Legal Practitioners (Fees) Act (XXI of 1926). ^ 

CHAPTER VII. 

Penalties. 

32. Any person who practises in any Court or revenue-office in contraven- 

n 11 11 provisions of section 10 or section 20 chall 

On persons il!egal!\- prac- v.r.u^^ u,._r i /- '-'i accuuii snail 

tising as pleaders, mukh- liable, by order of such Court or the officer at the 
tars or revenue-agents. head of such office, to a fine not exceeding ten times 

the amount of the stamp required by this Act for a 
certificate authorizing him so to practise in such Court or office, and, in default 


LEG. REF. 

^ Inserted by Act IX of 1884, S. 6. 

2 For rules as to fees in revenue proceed¬ 
ings, see the different Local Rules and 
Orders. 

NOTES. 

Sec. 27_This Act does not impose any 

limitation upon the fees which are recover¬ 
able by practitioners from their own clients 
as regulated by agreement between them. 

29 I.C. 763; 17 C.W.N. 45^=15 C.L.J. 
660; 13 I.C. 43. Where several pleaders 
are employed the fees allowable under the 
rules framed by the High Court under this 
section should be equally divided amongst 
all of them. 7 C.W.N. 300. Engagement 
of more than one vakil—Rights to fees. Se£ 
38 I.C. 210. also 4 M.L.J. 181:=26 M. 
654 (F.B. ) . Where a pleader who has been 
engaged in the suit is re-engaged by the 
assignee decree-holder, no pleader’s fee can 
be allowed in execution afresh—C.P. 
Rules. 144 I.C. 379=1933 N. 360. 

Sec. 28: Oral Agreement invalid.—A 
suit by a pleader for fees based upon an 
alleged oral agreement cannot succeed be¬ 
cause it is not a valid agreement as it is a 
Special agreement and any special agreement 


4 r provisions of 

f.- 28- 26 C.W N. 709=^7 I.C. 874=1922 
C^S67. See also 20 I.C. 47=20 C.L.J. 

Failure to file agreement.—E ven an 

illegal agreement if not actually filed under 

5 28 cannot be acted on and if the pleader 
acted bom fide and m good faith no action 
ought to be taken on it. 12 Cr L I 17— 
9 I.C. 130=8 A.L.J. 151. 

Repeal of S. 28, Legal Practitioners Act 
IS not retrospective. 6 P. 614=101 I C 
559=19^ P. 178, The repeal of the section 
does not affect rights created before it came 
into force. 1927 P. 178. As to a recent 
ruling md_er the repealed section 26 A. 

L,.j. —1928 A. 274. See also 1930 P 

61; 30 L.W. 876=57 M.L.J. 756* 113 I C 
93; 123 I.C. 408. ' 

Sec. 32.—The term ‘'practising” in S 32 
does not connote the doing of acts habitu¬ 
ally or often, but signifies the performance 
of an act by a person as a professional man 
which as a private individual, he could 
do. 26 A. 380=1904 A.W.N. 57 
Mukhtar practising without a Cfutt 
ncATC.-^« 1897 A.W.N. 8; 1901 a!w^ 
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of payment, to imprisonment in the civil jail for a term which may extend to 
six months. 

He shall also be incapable of maintaining any suit for, or enforcing any 
lien with respect to, any fee or reward for, or with respect to, anything done or 
any disbursement made by him as pleader, mukhtar or revenue-agent, whilst he 
has been contravening the provisions of either of such sections. 


33. Any pleader, mukhtar or revenue-agent failing to deliver up Ws certi- 

ficate as required by section 26 shall be liable, by 
order of the Court, authority or officer to which or to 
whom, or according to whose orders, the delivery 
should be made, to a fine not exceeding two hundred 
rupees, and in default of payment to imprisonment in the civil jail for a term 
which may extend to three months. 


On suspended or dismiss¬ 
ed pleader, etc., failing to 
deliver certificate. 


34 Any pleader, mukhtar or revenue-agent who, under the provisions 

of this Act, has been suspended or dismissed, and 

On suspended or dismiss- who, during such suspension or after such dismis- 
ed practitioner practising practises as a pleader, mukhtar or revenue- 

during suspension or after ^^y Court or revenue-office, shall be liable, 

dismissal. Court or the officer at the head of 

such office, to a fine not exceeding five hundred rupees, and in default of p^- 
ment to imprisonment in the civil jail for a term which may extend to six months. 

35 Every order under section 32, 33 or 34 shall be subject to revision by 

the High Court where the order has been passed by a 
Revision of fines. subordinate Court, and by the Chief Controlling 

Revenue-authority where the order has been passed by an officer subordinate 
to such Authority. 

n36. fl) Every High Court, District Judge, Sessions Judge, District 

Magistrate and Presidency Magistrate, every Revenue- 
Power to frame and pub- officer, not being below the rank of a Collector of a 
lish lists of touts. District, and the Chief Judge of every President^ 

Small Cause Court (each as regards their or his own Court, and the Courts, if 
any, subordinate thereto), may frame and publish lists of persons proved to 
their or his satisfaction,=>[or to the satisfaction of any subordinate as 

provided in sub-section (2-A)] by evidence of general repute or otherwise, babi 
tually to act as touts, and may, from time to time, alter and amend such hs . 


LEG. REF. 

^ Substituted by Act XI of 1896, S. 4. 

2 Inserted by Act XV of 1926, S. 3. 

NOTES. 

Sec. 36: Scope of Section.— 6 A. 

L. J. 22. S, 36 creates a special jurisdic¬ 
tion but docs not define the details of the 
mode in which that jurisdiction is to be 
exercised. The course to be adopted should 
be such as would do substantial justice to the 
parties brought before the Court. An en¬ 
quiry under S. 36 cannot be conducted in 
the manner prescribed in Cr.P. Code, re¬ 
garding enquiries altogether of a (different 

nature. 44 M.L.J. 437^=69 T.C. 433=1923 

M. 188 (2). As to the effect of a resolu¬ 
tion of a Bar Association that a person is 
a tout, jce 26 A.L.J. 790=1928 A.^ 334. 
To determine the regularity or otherwise of 
a Bar Association declaring certain persons 
to be touts any rules framed by the Asso* 


ition are irrelevant. 1928 All. 3M. 
Jurisdiction and Procedure.— Proceca- 
▼s to declare a man a tout are not jum- 
il ones but are onlv of a department 

ture. 166 I.C. 643=38 Cr.L.J. 316= 

37 Sind 4. Under S. 36 of the Act it is 
it necessary that there should be a petition 
all; it does not contemplate the case ot 
party making definite allegations 

,eged tout. 44 M.L.J. 437=69 I.C. m 
1923 M. 188 (2). The proceedings, under 
36 are of a quasi criminal nature and it 
doubtful whether consent of the persons 
limed against can validate any 
the procedure. 1931 Cr.C. 

. also 62 T.C. 829t=22 Cr.L.J. 5»- 
lie exhibition of the copy of the list 
ferred to in S. 36, CL (3) of the Act « 
icessary to constitute a man a proclaimed 
ut. The principles applicable in cases 
idcr S. no of the Cr.P, Code apply to 
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NOTES. 

cases under S. 36. 40 A,* 153=44 LC. 125. 
An order under S. 36 declaring a person to 
be tout is not valid if made by a District 
Magistrate on evidence recorded by a Sub¬ 
ordinate Magistrate. 60 I.C. 321=24 C. 
W.N. 1074. An enquiry under S.-36 must 
be made by the District Magistrate himself 
and cannot be delegated to any subordinate 
officer. 13 Cr.L.J. 510=15 I.C. 654 (C.). 

also 84 LC. 462== 1925 L. 225; 1931 
Nag. 187. The insertion of names of per¬ 
sons in the list of touts should be made after 
conducting a proper enquiry under S. 36. 

132 I. C. 41=1930 A. 796. Before 
directing inclusion of a person’s name in the 
list of touts it is necessary under S. 36 to 
give the person an opportunity of showing 
cause against the inclusion. The duties can¬ 
not be delected by any of the officers men¬ 
tioned therein to their subordinates. 22 Cr. 

L.J. 66=59 I.C. 322 (S.B.). Notice to 
show cause why a person should not be 
declared a tout must be given to him and 
evidence should be taken in his presence to 
show that he is a tout. 42 I.C. 996 (F.B.). 
The District Judge is bound to examine 
witnesses named by the person sought to be 
declared as a tout. The District Judge 
ought not to impart his own personal know¬ 
ledge in a case unless he informs the person 
of the nature and source of his information 
and allows himself to be cross-examined 
thereupon. 120 P.L.R. 1909. Where the 
District Judge sends to the Senior Subordi¬ 
nate* Judge the names of persons suspected 
to be touts for the purpose of enquiry and 
report, the District Judge should on receipt 
of such report pass final orders as to the 
inclusion of the persons in the list of touts. 
32 Punj.L.R. 9. 

Proof. —Proof bj'^ general repute or other¬ 
wise is necessary before a person can be 
declared a tout under the section. 11 P. 
L.R. 1912=15 LC. 307; 44 LC. 125=40 
All. 153; 3 I.C. 982. If a resolution is 
based on general repute the Court may 
attach less weight to it, but it cannot be said 
that such a resolution is invalid or legally 
inadmissible in evidence and cannot be taken 
into consideration by the Court. 1931 A. 
711. If a number of respectable pleaders 
in a particular district are found to be of 
opinion that a person is a tout, the fact is 
sufficient to justify the District Judge in 
holding that the person charged is by general 
repute a tout. 3 I.C. 982. In a proceeding 
under S. 36 certain legal practitioners who 
had been produced as defence witnesses by 
some of the persons proceeded against gave 
evidence in favour of those who had cited 
them and at the same time deposed that the 
rest were kriown to them by reputation or 
otherwise as touts. Held, that such evi¬ 
dence could not be relied on as evidence 
against those persons on whose behalf the 
witnesses had not been cited. 12 Lah. 385 
>=1931 L. 57. Where it appeared to the 
High Court, on evidence, that certain per- 

CC.M.-IU 


ons habitually acted as touts, they were 
asked to show cause why an order should 
not be made under S. 36 and, on their failing 
to give evidence that they were living bv 

T means, they were in- 

‘ K a “py ‘hereof 

1[)7 Xhe decision of a Court 

based"’nn ^ "’“St be 

based on substaiUial legal evidence. 13 Cr 
L.J. 510=15 I.C. 654 (C.). The oerson- 
against whom the evidence is directed must 

3sL.°T5"r^^ Oh cross-e.xamintg'"rh\‘ 

I.C. 982. hC.). See also 3 

KfSi bTa S'SS 

to a reasonable cause" within S. 8 orthe 

mSz f.A."', a! 

Punjab—Power 

r: 1904 " ^ *o"‘- P L 

Chief Court's Power of Interferencf 
9 T j- ■ —In cases under 

has power to“fnte?fere°T’''‘°""’® 

exercise of its general power" o'f^superinter^ 

denc^ and^con^o. over^Subo^dinate^^^^ 

5'^^ also 1941 Lah. 1=1 *T ^2’ 

133; (1938) 2 M.L.J. ^ 

Revisional Jurisdiction of High 
Court, conflict of authortttpc ^ ^ 
ceedings under S. 36 are no 

ed by the Civil or the^Hmina, 

Codes and cannot be revised under the civil 
or criminal jurisdiction. But the 
Courts have held that they have jurisdrc- 

^ if 

would mterfere with the order of a subor¬ 
dinate Court under S. 36 of the Leeal Prac 
Htioners Act is S. IS of the High Sts Act 
The High Court ought not to interfere with 
tli^e order of the Sessions Judge under S % 

nit ’ ‘he ground 

that the finding of the latter was aa-ainst 
the weight of evidence. 21 A. 181 tht 
jurisdiction to revise is of an exceptional 
character and cannot be invoked except fn 
furtherance of justice. If the Judge n 
passing the order had no clear concentinn 
the law on the subject or if he has fai ”^ 
apply the law to the facts of the ra^ 
bases his finding on mere suspicion or® cS 
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^[Explafiation .—The passing of a resolution, declaring any person to be 
or not to be a tout, by a majority of the members present at a meeting, specially 
convened for the purpose, of an association of persons entitled to practise as 


LEG. REF. of a person in* the list of touts under S. 36 

1 Explanation to sub-S. (1) was inserted of the Legal Practitioners Act. 1930 A.Li 

by Act XV of 1926, S. 3 (h). T. 961=1930 A. 641. The law does not 

require hat all the members should be pre- 
NOTES. sent at the meeting but requires that a meet- 

jecture, the High Court would interfere ing of the association should be convened for 
with the order. I.L.R. 1938 Mad. 988 the purpose of considering whether a cer- 
= 1938 M. 634=(1938) 2 M.L.J. 100. tain person is a tout; and if by a majority of 

S. 36 confers a special jurisdiction on the members present at such a meeting a 

Subordinate Courts; and an order passed resolution is passed, it is sufficient. 56 C. 
by a District Judge under S. 36 de- 800=115 T.C. 602 (2)=1929 C. 196, See 

daring a person a tout is an order also 28 N.L.R. 159=1932 N. 141. Nor 

which the High Court has power to does it matter that some of the members 

revise under S. 115. C.P. Code, being a who voted had lost their voting capacity for 
case decided by a Court subordinate to the non-payment of subscriptions, according to 

High Court. S. 439 of the Cr.P. Code the rules of the Association. 165 T.C. 963 

does not apply to such a case. Nor can it =1936 Lah. 382. Nor does the fact that 

be revised under the Government of India opportunity was not given to the persons to 

Act, 1935, I.L.R. 1938 M. 988. = (1938) 2 be declared touts to appear before the asso- 
M. ’l. J. i6o.- See also 1932 Nag. 50. ciation to show cause why the resolution 

The High Court cannot in its revi- should not be passed. 1936 L. 382. To 

sional jurisdiction interfere under S. 115; deterrnine regularity or otherwise of a Bar 
C.P. Code, with an order under S, 36, 56 Association declaring certain persons to be 

I,C.'433=13 S.L.R. 212. An order under touts any rules framed by the Association 
S. 36 does amount to a judgment con- are irrelevant. See 118 I.C. 524. In order . 

templated by S. 224 (2). (jovernment of to enable a Court to admit in evidence the 
India Act and is not open to revision under resolution of the Bar Association declaring 
S. 115, C.P. Code, any more than under certain persons to be touts, it is necessary 
the Cr.P. Code, S. 224 (2), Government of to establish that it was meeting specially con- 
India Act, 1935,’bars the interference by the vened for the purpose of passing the reso- 
High Court on the administrative side and lution in question. Where it is not proved 
hence the High Court has no power to ques- that all the members of the Association who 
tion a decision under S. 36. I.L.R. (1941) were able to attend had been notified nor is 
Lah. 133=192 I. C* 363=1941 Lah. it showm that those who were not notified 
1. (Case Idw dismissed.) The inten- were otherwise not capable of attending the 
ti'on of the Legislature was not to allow meeting, the special meeting convened to 
anything of the nature of an appeal against declare certain persons touts cannot he said 
the decision of a competent Court under to have been properly convened and conse- 

S. 36. 45 A, 676=21 A.L.J. 671=1924 A. quently the resolution passed thereat is not 

69. The High Court has power to revise a valid resolution, as is contemplated by 
orders passed under S. 36 of the Legal explanation to S. 36 (1). 12 L. 385i=1931 

Practitioners Act by reason of power of L. 57. After the amendment of the Act in 
superintendence vested in the Court by 1926, while it is open to proceed under S. 36 

S. 107 of the Government of India Act, but in the old way and call evidence, it can also 

this power is of a very exceptional nature avoid the calling of witnesses once a resolu- 

and cannot be invoked except in further- tion is presented to it which satisfies the 
ance of justice. 129 I.C. 487=1930 L. 889. requirements of Act XV of 1926. 130 I.C. 

See also 56 B. 577=34 Bom. L. R. 1281 629=1931 A. 315. The expression "hw/o- 

=1932 B. 596. See also 3 I.C. 982; 3 I.C. rity of members present'* in the Explanation 
977; 1937 Sind 4=305 L.R. 346. to S. 36 of the Legal Practitioners Act is not 

Sec. 36 (1), Expl.—Under S. 36 (1) Ex- the same thing as majority of members 

planation the resolution is valuable evidence voting. Where the only evidence on which 
even though the facts on which the resolu- a person was declared a tout was a resolu¬ 
tion is based are not disclosed. 28 N.L. tion of the Bar Association and it appeared 
R 159=139 I.C. 900=1932 N, 141. A rcso- that at the meeting of the Association 64 

lution or report of a Sub-Committee of only \vere present but only 26 voted in favour of 

seven members out of an Association of the resolution, 14 votes being against it 

about 22 members declaring certain persons and the rest being neutral, held, that there 

to be touts is not a resolution by a majorit>' was no legal evidence on which the Person 
of the members, and hence it cannot be used could,be declared a tout. 1930 A.L.J. 977 

as evidence of general repute under the Ex- =1930 A, 752. On this Explanation, 

planation. 6 P. 567=1927 P. 282. Held, that also 26 A.L.J, 790=1928 A. 334. The 

revision lies to High Court from an order words *any person*, mean any named or 

of the District Magistrate including the name specified person. So, the name of the per- 
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legal practitioners in any Court or revenue-office, shall be evidence of the general 
repute of such person for the purposes of this sub-section.] 

(2) No person's name shall be included in any such list until he shall 
have had an opportunity of showing cause against such inclusion. 

^[(2-A) Any authority empowered under sub-sectign (1) to frame and 
publish a list of touts may send to any Court subordinate to such authority the 
names of any persons alleged or suspected to be touts, and order that Court to 
hold- an inquiry in regard to such persons; and the subordinate Court shall 
thereupon hold an inquiry into the conduct of such persons and, after giving 
each such person an opportunity of showing cause as provided in sub-section 
(2), shall report to the authority which has ordered the inquiry the name of each 
such person who has been proved to the satisfaction of the subordinate Court to 
be a tout; and that authority may include the name of any such person in the 
list of touts framed and published by that authority: 

Provided that such authority shall hear any such person who, before his 
name has been so included, appears before it and desires to be heard.] 

(3) A copy of every such list shall be kept hung up in every Court to 
' which the same relates. 

(4) The Court or Judge may, by general or special order, exclude from 
the precincts of the Court any person whose name is included in any such list. 

(5) Every person whose name is included in any such list shall be deemed 
to be proclaimed as a tout within the meaning of section 13, clause (e), and sec¬ 
tion 22, clause (<i).] 

^[(6) Any person who acts as a tout whilst his name is included in any 
such list shall be punishable with imprisonment which may extend to three months, 
or with fine which may extend to five hundred rupees, or with both]. 


LEG. REF. 

1 Sub-section (2a) and (6) were inserted 

by Act XV of 1926, S. 3. 

NOTES. , 

son to be declared or not to be a tout should 
be before the meeting, 166 I-C. 645—1937 
Sind 4. It is not proper for the District 
Judge to award costs of his inquiry against 
the Bar Association when he had i^^d it 
to assist him in the inquiry. 165 I.C. 96^ 

^Sc^c .^36 (2).—Under S. 36 (2) the Dis¬ 
trict Judge has the power to differ from or 
accept the report of Subordinate Court 
where District Judge refuses to. accept 
report the High Court will not mterfere n 
revision unless the order is ^^anifestb 

m I C. 98=1931 L. 98 (2). 

That^’he order under S. 36 (2) ^as passed 
by the District Magistrate without giving 
the applicant an opportunity be¬ 

fore him and being heard is sufficient ground 

for revision. (4S A. 676, Foil.) 27 N.L. 

R 398=1931 N. 187. ^ , . 

Sec 36 (2-A).—Order declaring person 

to be 'tout when he U not proved to be so, 

s illegal. 31 P.L.R. 212=1930 L. 405. 
The Senior Subordinate Judge was asked 
yy the District Judge to hold an enquiry 


with regard to certain persons named in the 
list framed by a Bar Association. The name 
of the petitioner was included in the list and 
the matter was so reported. Held, that 
under S. 36 (2-A) it was the duty of the 
petitioner who knew that he was included in 
the list to enter appearance before the Dis¬ 
trict Judge and apply to be heard and it was 
not the duty of the District Judge to issue 
notice to him. 132 I.C. 846=1931 L. 543 
(2). Proceedings under S. 36 (2-A) are 
of a quasi—criminal nature. An order de¬ 
claring a person to be a tout is one which 
very seriously affects his character and 
living. It is therefore incumbent upon the 
District Judge to satisfy himself that the 
conditions laid down by the Explanation to 
sub-S. (1) for the admissibility of a re¬ 
solution are duly fulfilled and satisfied 34 
Bom.L.R. 1281^1932 B. 596=56 Bom, 577. 

Sec. 36 (2-A) Proviso.—The District 
Magistrate delegating an inquiry to a 
subordinate cannot act on the report sub¬ 
mitted by the latter recommending that a 
person should be declared a tout, if the 
person appears and desires to be heard 
The District Magistrate cannot delegate the 
matter of hearing a person against whom a 
report has been made. 27 N L R '?qa— 
1931 N. 187. ^ 
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Miscellaneous. 


[S. 37 


37. To facilities the ascertainment of the qualifications mentioned in sec¬ 

tions 6 and 17 respectively, the Provincial Govem- 

Provincial Government to ment shall, from time to time, appoint persons to be 
appoint Examiners. • r r j r 

examiners for the purposes aforesaid, and may, from 
time to time, make regulations for conducting such examinations. 

38. Except as provided by sections 4, 5, ^[7], 16, ^[25], 27, 32 and 36, 

. . nothing in this Act applies to advocates, vakils ■ and 

r. Court attorneys admitted and enrolled by any High Court 

practitioners from certain , /, , , , , , . , i • 

parts of Act. Under the letters patent by which such Court is consti¬ 

tuted, or to mukhtars practising in such Court or to 
advocates enrolled ^[under section 41 of this Act] ; ®[and, except as provided by 
section 36, nothing in this Act applies to persons enrolled as advocates of any 
High Court, under the Indian Bar Councils Act, 1926]. 

39. When any person who holds a certificate as 
a mukhtar under section 7 and a certificate as a 
revenue-agent under section 18 is suspended or dis¬ 
missed in one of such capacities, he shall be deemed 
to be suspended or dismissed, as the case may be, also 
in the other. 

40. Notwithstanding anything hereinbefore contained, no pleader, mukhtar 

or revenue-agent shall be suspended or dismissed 
Pleaders, etc., not to be under this Act unless he has been allowed an oppor- 

without^being^ieard*^"^*^^^*^' tunity of defending himself before the Authority sus¬ 
pending or dismissing him. 

Ml. (1) A High Court not established by Royal Charter ®[in respect of 

which the Indian Bar Councils Act, 1926, is not in 
Power for certain High force] may, from time to time, with the previous 

sanction of the Provincial Government, make rules as 


Suspension or dismissal 
of person holding mukhtar 
and revenue-agent's certi¬ 
ficates. 


Courts to enrol advocates. 


LEG. KEF. 

1 Inserted by Act T of 1908, S. 5. 

2 Substituted by Act TX of 1884, S. 7. 

The last clause was added by Schedule 

to Act XXXVTTT of 1926 Indian Bar Coun¬ 
cils Act). 

‘‘Substituted by Act X of 1884, S. 8, for 
the original section. 

® The words within brackets after ‘Royal 
Charter’ were inserted by Act XXXVIII of 
1926. 

NOTES. 

Sec. 37.—For Regulations made under 
this section by the Government of Burma, 
see Btirnia Gazette, 1911, Part. 1, p. 13. 
For Regulations in other Provinces, see 

Local Rules and Orders. 

Sec. 40: Scope of the Section.— The 
provisions of S. 40 apply to interim orders 
of suspension passed under S. 14, para. 5; 
before an interim order of suspension is 
passed under S. 14 (5) he must be asked 
to show cause under S. 40 and a report must 
be sent to the High Court under S. 14 (4). 
15 C.W.N. 269=9 I.C. 225. See also 163 

I.C. 586=1936 Rang. 249. 

Sec. 41: Suspension of Practice on en¬ 
tering Government Service—Application 
FOR RENEWAL OF Sanau.—W here a practi¬ 
tioner is sspended from practice owing to 


his accepting a Government service, and he 
applies for renewal of the permission after 
his discharge from such service, he should 
make a full and true disclosure of the facts 
which led to his removal from service. 62 

I.C. 831 (C.)=22 Cr.L.J. 591. In the 
enquiry under Legal Practitioners Act of an 
advocate, the conviction of the advocate by 
a competent Magistrate must be accepted as 
proper, and cannot be reopened. 44 A. 352 
=65 I.C. 560=1922 A. 140 (F.B.). The 

power to rescind order under S. 41 possessed 
by the Court of the Judicial Commissioner fo 
Oiidh vests in the Chief Court. But as the 
order passed by the Bench of the Judicial 
Commissioner’s Court was confirmed by the 
Local Government, it should not be rescind¬ 
ed without its confirmation. 148 I.C. 299 
=1934 O. 140 (S.B.). Where a leg^l 

practitioner has been sufficiently punished by 
liaving remained debarred from practice for 
about fifteen years and he has tendered an 
unconditional apology the order under S. 
41 should be rescinded. 148 I.C. 299=1934 
O. 140 (S.B.). There is inherent power 
in the High Court to restore a pleader whose 
name has been struck off the rolls although 
there is no express provision for a review 
of an order made under the Legal Practi¬ 
tioners Act. 1935 A. 321 (F.B.). 
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to the qualifications and admission of proper persons to be advocates of the 

thS it ’ advocSes as ^ 

f .u advocate so enrolled shall be entitled to appear for the suitors 

of the Court, and to plead or to act, or to plead and act, for tLse suitors accor?- 
ing as the Court may by its rules determine, and subject to those rules 

(3) The High Court may dismiss any advocate so enrolled or suspend 
him from practice. owopcnu 

_ (4) Provided that an advocate shall not be dismissed or suspended under 

this section unless he has been allowed an opportunity of defending himself 

Court of Oudh] unless the order of the High Coui, dismissing or sus^ndYng S 

has been confirmed by the Provincial Government. ^ ^ 

Schefule Repealing Act. 1938 (/ of 1938), Section 2 and 


FIRST SCHEDULE. 
Enactments Repealed. 
[Repealed by Act I of 1938.] 
SECOND SCHEDULE. 
Value of Stamps for Certificates. 


(See section 25.) 

I. 

For a certificate authorising the holder to practise as a pleader- 

fa) in the High Court and any Subordinate Court—rupees fifty 

O) m any Court of Small Causes in a Presidency-town—rupees twenty-five • 

(c) in all other Subordinate Courts—rupees twenty-five: ^ 

of ^bordinate Judges, Munsifs, Assistant Commissioners Extra 
Assistant Commissioners and Tahsildars in Courts of Small Causes outside the Presidency- 
towns and in all Criminal Courts subordinate to the High Court_rupees fifteen* ^ 

_ (e) in the purts of Munsifs and any Civil or Criminal Court of first instance not 
hereinbefore specifically mentioned—rupees five. ^ 


II. 

For a certificate authorising the holder to practise as a mukhtar_ 

(/) in the High Court and any Subordinate Court—rupees twenty-five ■ 

(g) in any Court of Small Causes in a Presidency-town—rupees fifteen* 

(h) in all other Subordinate Courts—rupees fifteen: 

(t) in the Courts of Subordinate Judges, Munsifs, Assistant Commissioners Extra 
Assistant Commissioners and Tahsildars, in Courts of Small Causes outside the Presidency 
towns and in all Criminal Courts subordinate to the High Court — rupees ten : ^ 

(/) in the Courts of Munsifs and any Civil or Criminal Court of first instance not 
hereinbefore specifically mentioned—rupees five. 

III. 

For a certificate authorising the holder to practise as a revenue agent_ 

(k) in the office of the Chief Controlling Revenue authority ajid in any revenue office 
subordinate to such authority—rupees fifteen: 

(/) in the office of a Commissioner and in any revenue-office subordinate to a Com¬ 
missioner—rupees ten: 

(m) in the office of a Collector and in any revenue-office subordinate to a Collector- 
rupees five. 


THE LEGAL PRACTITIONERS (WOMEN) ACT (XXIII OF 1923). 

PREFATORY NOTE.—The following extracts from the statement of Objects and 
Reasons show the circumstances that led to the passing of this Act:— ? 

'The Letters Patents' of the several High Courts empower them to admit proper 
persons as Advocates, Vakils and Attorneys, and to make rules for their qualifications and 


LEG. REF. 

J Inserted by S. 2 and Sch. of Act 


XXXII of 1925, 
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admission. Sections 6 and 17 of the Legal Practitioners Act, )879, similarly give powers 
to the High Courts and the Chief Controlling Revenue-authorities to make rules for the 
qualification and admission of Pe''son\ 3 s Pleaders and Mukhtars and as Revenw Agents, 
respectively. Sections 6 and 31 of the Bombay Pleaders Act 1920 (Bombay Act Xyll 
of 1920) contain similar provisions as regards Pleaders in that Presidency. Conflicting 
decisionrhave been given by the High Courts as to the right of women, who are otherwise 
qualified to be enrolled and to practise as legal practioners. 

The Government of India consulted Local Governments and other authorities on the 
Question whether women should be as eligible as men to enter upon a career as ]egal practi¬ 
tioners The general opinion expressed was that m the present conditions of India, the 
qrstion should be decided by Indian opinion. An opportunity of obtammg the views of 
vu linnn ihp nnestioii arosc in connection with the motion moved by Dr* H* S* 

Gour for Xe^ce ^his Bm Lrther to amend the Legal Practitioners Act, 1879, to 
^ During the course of the debate upon that Resolution, it was indi¬ 
cated that XaStan?"^ by the Assembly wouW be re^rded as an accept¬ 

ance of the orincipfe that no woman shall, by reason only of her sex. be disqualified from 

to tills view". (See Statement of Objects and Reasons. Fori St. George Goeelte, lOt 

April, 1923, Part HI, p. 177.) 


THE LEGAL PRACTITIONERS (WOMEN) ACT (XXIII OF 1923). 

[2nd April, 1923. 

An Act for the removal of doubts regarding the right of women to be enrolled 
and to practise as legal practitioners. 

Whereas it is expedient to remove certain doubts which -have arisen as 
to the right of women to be enrolled and to practise as legal practitioners; It 

is hereby enacted as follows:— 

1. (1) This Act may be called The Legal 
Short title and extent. Practitioners (Women) Act, 1923, 

(2) It extends to the whole of British India, including British Baluchis¬ 
tan and the Sonthal Parganas. 

2. In this Act, “Legal practitioner” means a 
legal practitioner as defined in section 3 of the Legal 

Definition. Practitioners Act, 1879. 

3. Notwithstanding anything contained in any enactment in force ^ in 

British India or in the Letters Patent of any High 
Women not to be disqua- Court or in any rule or order made under or in pur- 
lified by reason only of enactment or Letters Patwt, no 

woman shall, by reason only of her sex, be disquali¬ 
fied from being admitted or enrolled as a legal practitioner or from practising 
as such; and any such rule or order which is repugnant to the provisions o 
this Act shall, to the extent of such repugnancy, be void. 


THE LEGAL PRACTITIONERS (FEES) ACT (XXI OF 1926)." 


Year. 


No. 


Short 


Amendment. 


192 ^ 



The Legal P-actitioncrs 
(Fees) Act, 1926. 


Repealed in part, XII of 1927. 


LEG. REP. 

^ For Statement of Objects and Reasons, 


see Gazette of India^ 1926, Part V, p. 19. 
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S. 4] The Legal Practitioners (Fees) Act (XXI of 1926). 


[iSth March, 1926. 

An Act to define in certain cases the rights of legal practitioners to sue for their 

fees and their liabilities to be sued in respect of negligence in the discharge 
of their professional duties. 

. ,^UEREAS it is expedient to define in certain cases the rights of legal 

practitioners to sue for their fees and their liabilities to be sued in respect of 

negligence in the discharge of their professional duties; It is hereby enacted as 
follows:— 


commencement * Legal 

Practitioners (Fees) Act, 1926. 

(2) It extends to the whole of British India. 

(3) It shall come into force on such date^ as the Central Government 
by notification in the Official Gazette, appoint. 


Interpretation. purposes of this Act unless there is * 

anything repugnant in the subject or context,— 

(a) “legal practitioner” means a legal practitioner as defined in section 
3 of the Legal Practitioners Act, 1879; and 

(b) a legal practitioner shall not be deemed to “act” if he only pleads, or 
to agree to “act” if he agrees only to plead. 


3. Any legal practitioner who acts or agrees to act for any person may 

by private agreement settle with such person the terms 
Agreement for engage- engagement and the fee to be paid for his pro- 

ment of legal practmoner. fessional lervices. 

’ * * * 1 

4. Any such legal practitioner shall be entitled to institute and maintain 

- ; ; legal proceedings for the recovery of any fee due to 

Right of legal practitioner Yi\m under the agreement, or, if no such fee has been 
to sue for fees. settled, a fee computed in accordance with the law 

for the time being in force in regard to the computation of the costs to be 
awarded to a party in respect of the fee of his legal practitioner. 


LEG. REF. 

^ This Act was brought into force on 1st 
June, 1926. See. Gazette of India, 1926, 
Part I, p. 514. 

NOTES. 

. Secs. 3 and 4.—A legal practitioner 
can not only by private agreement settle with 
a client the terms and fee but also sue for 
his fee due under that agreement and the 
former cannot be said to stand in any confi¬ 
dential relation towards the latter in view 
of the plain langage of Ss. 3 and 4. Such 
a,private agreement can be impugned like 
any other contract and in case the agree- 
.ment is avoided then the fee would have to 
be computed according to the rules for the 
time being in force as provided in S. 4. 
132 I C 719=1931 R. 104. Where the fee 

payable is not settled with the client under 
S. 3 then under S. 4 the pleader is entitled 
only'to- such fee as would come to on com¬ 
putation, in accordance with the law for the 
time being in force in regard to the. com¬ 
putation of the costs to be awarded to a 
oartv, in respect of the fee of his legal 

practitioner. 1931 P. 

.V\^ere client engaged a pleader and filed a 
vakalatnama in his favour but it was not 
signed by the pleader, the pleader* is entitled 


to his remuneration for the work done by 
him on the principle of quantum meruit. 
1931 P. 137=131 I.C. 542. When there 
are several gentlemen retained by a client 
in the same vakalatnama, each of the vakils 
is entitled to claim his client the full fee 
stipulated for by him and not merely a 
share in the single fee allowed as against the 

losing party. (38 I.C. 210. Foil.; 7 C. 
W.N. 300. Not foil.) 1931 P. 137=131 
I.C. 542; 18 Pat. 213=20 Pat.L.T. 352. 

Sec. 4.—The right of a Barrister-at-Law 
to appear in the High Court in the Courts 
subordinate to it arises from his enrolment 
as an Advocate and not otherwise. The 
peculiar position of a Barrister-at-Law in 
England disappears here on his enrolment 
as an Advocate, his rights, duties and dis¬ 
abilities are the same as those of any other 
non-Barrister Advocate. He can see the 
client, settle his fees, and act for him, with 
or without the intervention of a solicitor. 
A Barrister practising as an Advocate in the 
High Court can accordingly sue his client 
for recovery of fees due. (25 A. 509, 
over.) 55 A. 570=1933 A.L.J. 451=1935 
A. 417 (F.B.). There is no provision in 
the C.P. Legal Practitioners’ Fees Rules 
for the case in which a pleader who has 
been engaged in the suit itself is re-engaged 
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5. No legal practitioner who has acted or agreed to act, shall, by reason 

only of being a legal practitioner, be exempt from 
liability to be sued in respect of any loss or injury 
due to any negligence in the conduct of his professio- 


Liability of legal practi¬ 
tioner to be sued. 


nal duties. 


Repeals. 


6. '^{Repealed by the 
1927.] 


Repealing Act, XII of 


THE LEGAL REPRESENTATIVES^ SUITS ACT (XII OF 1855).^ 

Short title given by Act XIV of 1897. 


Year. 

No. 

Short title. 

Amendment. 

1855 

XII 

The Legal Representatives’ 
Suits Act, 1855. 

$ 

Repealed in part, TX of 1871. 

% 


Declared in force—Throughout British India except as regards the Scheduled Dis¬ 
tricts Act XV of 1874, S. 3; in the Sonthal Parganas, Reg. 3 of 1872, S. 3, as amended by 
Reg. 3 of 1899, S. 3; in the Angul District, Reg. 3 of 1913, S. 3; in Upper Burmah (except 
the Shan States) Act XIII of 1898, S, 4. 


[27f;t Mofc/t, 18S5. 

An Act to enable Executors, Administrators or Representatives to sue and be 

sued for certain wrongs. 

Whereas it is expedient to enable executors, administrators or represeit- 

Preamble tatives in certain cases to sue and be sued in respect 

of certain wrongs which, according to the present 
law, do not survive to or against such executors, administrators or representa¬ 
tives ; It is enacted as follows:— 


1. An action may be maintained by the executors, administrators or 

representatives of any person deceased for any wrong 
Executors may sue and be committed in the lifetime of such person which has 
sued in certain cases for occasioned pecuniary loss to his estate, for which 

time of deceased. wrong an action might have been maintained by such 

person, so as such wrong shall have been committed 


LEG. REF. 

^ Short title. "The Legal Representa¬ 
tives* Suits Act, 1855," See the Indian 
Short Titles Act (XIV of 1897). 

NOTES. 

by the assignee decree-holder and no 
pleader’s fee can be allowed in execution 
afresh. 144 T.C. 379=1933 N. 360. Where 
several pleaders are engaged by a party, in 
the absence of any special agreement, each 
pleader is entitled to his fees up to the full 
fee assessed at the hearing. It is not the 
rule that all of them should decide among 
them a single hearing fee. 18 Pat. 213= 
20 Pat.L.T. 352; 1931 Pat. 137. Where 
no fee had been settled by agreement, the 


legal practitioner would be entitled to his 
legal fees and not merdv to a reasonable 
remuneration. 167 I.C. *505 (1)=1937 N. 
32. Where a party agrees to pay his 
Advocate a particular fee for a particular 
case, the Advocate is entitled to sue for the 
full fee, though owing to the collapse un¬ 
expectedly of the opposite side’s case, the 
Advocate had not to do that quantity of 
work originally expected of him. 1942 N. 
L.T. 225. 

Sec, 1: Legal Represent.\tives Suits 
Act. —Act does not apply during the pen¬ 
dency of a suit for damages for malicious 
prosecution by the manager of a joint Hindu 
family when he dies, since the Act relate? 
to the maintainability of the suit, and not 





Leg. Assembly (Dy. President's Salary Act (II of 1921) 
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rSV ™r,Tt t"'; ■'* ,* *J ■ recovered. 

Shall be part of the personal estate of such person; 

further, an action may be maintained against the executors or admini- 
•ff Z representatives of any person deceased for any wrong com¬ 

mitted by him in his lifetime for which he would have been subject to an action 

f committed within one year before such person’s 

death [ ■ ' ] and the damages to be recovered in such action shall if 

recovered against an executor or administrator bound to administer according 

to the English law, be payable in like order of administration as the simple contract 
debts of such person. 


2. No action commenced under the provisions of this Act shall abate 

Death of either party not reason of the death of either party, but the same 
to abate suit. uiay be continued by or against the executors, admini- 

_ strators or representatives of the party deceased • 

Provided that, in any case in which any such action shall be continued against 

Proviso. executors, administrators or representatives of 

a deceased party, such executors, administra¬ 
tors, or representatives may set up a want of assets as a defence 
to the action, either wholly or in part, in the same manner as if the action had 
been originally commenced against them. 


Preamble. 


LEGISLATIVE ASSEMBLY (DEPUTY PRESIDENT’S SALARY'l 

ACT (II OF 1921). ^ 

[27th March, 1921. 

An Act to determine the salary of the Deputy President of the Legislative 

Assembly. 

Whereas it is provided by sub-section (5) of section 63-C of the Govern¬ 
ment of India Act that the Deputy President of the 
Leefislative Assembly shall receive such salary as may 
be determined by Act of the Indian Legislature; It is hereby enacted as follows:_ 

1. This Act may be called The Legislative 
Assembly (Deputy President's Salary) Act, 1921. 

2. There shall be paid to the Deputy President of the Legislative Assembly 

T, • respect of any period during which he is engaged 
Salary of Deputy Presi- q^i work connected with the business of the said 

Assembly, a salary calculated at the rate of one 
thousand rupees per mensem. 

• 3. If any question arises whether during any period the Deoutv President 

Vi . . . £ j 1 , 4 . was engaged on work connected with the himinecc r,r 

Decision in case of doubt. t a i.i uusmess oi 

the Legislative Assembly, the question shall be 
referred for decision to the President of the said Assembly, and his decision shall 
be final. 


Short title. 


dent. 


LEG. REF. 

^ Repealed by Act TX of Sch. I. 

. ® Repealed by Act IX of 1871, S. 2. 

NOTES. 

to its continuation, and since the surviving 
members are not the manager's representa¬ 
tives. . 31 I.C. 4. S. 89 of the Probate 
and Administration Act is designed to pro¬ 
ject suits for wrongs done to the property 
of a deceased person, but do not extend that 
protection to compensation for personal in¬ 
jury the right to which dies with the death 

414 


of the person injured. The ri^ht to sue 
for .lesal expenses or other losses caused 

*9 malicious prosecution 
instituted against him is a personal right and 

It does not survive to the legal representa- 
fiTn ° A 630=1926 A. 

^"’’'.'cability of Act to cases not coverl 

Administration Act of 

1881—Doctrine of actio personalis morit^ 
cum persona not applicable in India It 

987. 5-re also 31 Cal. 406=8 C W N 
28 Mad. 487; 13 Bom. 677; 1 W.R.' 2M.’ 
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’[4. On the establishment of the Federation of India this Act shall c6ase 
to have effect.] 


THE LEGISLATIVE MEMBERS EXEMPTION ACT 

(XXIII of 1925). 

[Repealed by Act I of 1938.] 


LETTERS PATENT (ALLAHABAD). 


CONTENTS. 


Clauses. . 

Recital of Acts 24 and 25, Vict., c. 


104 

1. Establishment of High Court for the 
North-Western Provinces. 

2. Constitution and first Judges of the 
High Court. 

3. Declaration to be made by Judges. 

4. Seal. 

5. Writs, etc., to issue in name of the 
Crown and under Seal. 

6 . Appointment of officers. 

Admission of Advocates, Vakils and 


Attorneys. 

7. Powers of High Court in admitting 
advocates, vakils and attorneys. 

8 . In making rules for the qualifica¬ 
tions, etc., of advocates, vakils and attor- 
ncvs • 

Civil Jurudiction of the High Court. 

9. Extraordinary original civil jurisdic¬ 
tion. , ^ . . . , 

10. Appeal from the Courts of original 

jurisdiction to the High Court in its appel¬ 
late jurisdiction. 

11. Appeal from Courts in the Provinces. 

12. Jurisdiction as to infants and luna- 

^*^1^3. In the exercise of extraordinary ori¬ 


ginal civil jurisdiction. ^ 

14. By High Court in the exercise of 

appellate jurisdiction. 

Crimiml Jurisdiction. 

15. Ordinary original jurisdiction of the 
High Court. 

16. Jurisdiction as to persons. 

17. Extraordinary original criminal juris¬ 
diction. , ^ TT- 1 

18. No appeal from High Court exer¬ 
cising original jurisdiction. 


Clauses. 

Court may reserve points of law, 

19. High Court to review cases on points 
of law reserved by one or more Judges of 
the said High Court. 

20. Appeals from Criminal Courts in the 
Provinces. 

21. Hearing of referred cases, and revi¬ 
sion of criminal trials. 

22. High Court may direct the transfer, 
of a case from one Court to another. 

Act under which punishmetits to he inflicted. 

23. Indian Penal Code. 

24. Judges may be authorized to sit in 
any places by way of circuit, or special com¬ 
mission. 

Testamentary and Intestate Jurisdicticm. 

25. Testamentary and Intestate Jurisdic- 
tion. 

Matrim onia! Jurisdiction . 

26. Matrimonial Jurisdiction. 

Poxvers of SifigJe Judges and Division 

Courts. 

27. Single Judges and Division Courts, 

Civil Procedure.^ 

28. Regulation of proceedings. 

Criminal Procedure. 

29. Regulation of proceedings. 

Appeals to Privy Cotmcil, 

30. Power to appeal. 

31. Appeal from interlocutory judgment. 

32. Appeal in criminal cases, etc. 

33. Rule as to transmission of copies of 
evidence and other documents. 

Calls for Records, etc., hy the Govern- 

ment. \ , 

34. High Court to comply with requisi¬ 
tion from Government for records, etc. 

^ 35. Powers of Indian Legislature pre¬ 
served. 


F ctahlishina a Hiqh Court in the North Western Provinees of the Bengal 

Presidency, dated 17th March, 1866. 

Victoria bv the grace of God, of the United Kingdom of Great Britain and 

Ireland, Queen, Defender of the Faith. To all 
Recital of Acts 24 and 25, whom these presents shall come, greeting: Whereas 
Vict., c. 104. Ijy an Act of Parliament passed in the twenty-fourth 

and twenty-fifth years of Our reign, entitled “An Act for establishing High 
Courts of Judicature in India”, it was amongst other things enacted that rt shall 
be lawful for Her Majest y, by Letters Patent under the Great seal of the Unitea 

LEG. REF. 

1 Inserted by A. O ., 1937. 


Cl. 8] 
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Kingdom, to erect and establish a High Court of Judicature at Fort William in 
Bengal, for the Bengal division of the Presidency of Fort William, aforesaid 
and that such High Court should consist of a Chief Justice and as many Judges 
not exceeding fifteen, as Her Majesty might, from time to time, think fit to appoint’ 
who shall be selected from among persons qualified as in the said Act is declared: 
Provided always that the persons who at the time of the establishment of such 
High Court were Judges of the Supreme Court of Judicature and permanent 
Judges of the Court of Sudder Dewany Adawlut or Sudder Adawlut of the same 
presidency, should be and become Judges of such High Courts without further 
appointment for that purpose, and the Chief Justice of such Supreme Court should 
become the Chief Justice of such High Court, and that, upon the establishment 
of such High Court as aforesaid, the Supreme Court and the Court of Sudder 
Dewany Adawlut and Sudder Nizamut Adawlut at Calcutta, in the said Presidency, 
should be abolished: 

And that the High Court of Judicature so to be established should have 
and exercise all such civil, criminal, admiralty and vice-admiralty, testamentary, 
intestate and matrimonial jurisdiction, original and appellate, and all such powers 
and authority for, and in relation to the administration of. justice in the said 
Presidency, as Her Majesty might, by such Letters Patent, as aforesaid, grant 
and direct, subject, however, to such directions and limitations as to the exercise 
of original, civil and criminal jurisdiction beyond the limits of the Presidency 
town as might be prescribed thereby: and save as by such Letters Patent might 
be otherwise directed, and subject and without prejudice to the legislative powers 
in relation to the matters aforesaid of the Governor-General of India in Council, 
the High Court so to be established should have and exercise all jurisdiction, and 
every power and authority whatsoever in any manner vested in any of the Courts 
in the same Presidency abolished under the said Act at the time of the abolition 
of such last-mentioned Courts: 

And whereas it is further declared by the said recited Act that it shall be 
lawful for Us by Letters Patent, to erect, and establish a High Court of Judi¬ 
cature in and for any portion of the territories, within Her Majesty’s dominions 
in .India, not included within the limits of the local jurisdiction of another High 
Court, to consist of a Chief Justice and such number of other Judges, with such 
qualifications as were by the same Act required in persons to be appointed to the 
Hieh Courts, established at the said Presidencies, as We from time to time might 
think fit and appoint; and that, subject to the directions of the Letters 
Patent, all the provisions of the said recited Act, relative to High Courts and 
to the Chief Justice and other Judges of such Courts, and to the Governor-General 
or Governor of the Presidency, in which such High Courts were established, shall, 
as far as circumstances may permit, be applicable to any new High Court which 
mav be. established in the said territories, and to the Chief Justice and other 
Judges thereof, and to the persons administering the Government of the said 

territories: 

And whereas We did, upon full consideration of the premises, think fit to 
erect and establish, and by Our Letters Patent under the Great, seal of the United 
Kingdom of Great Britain and Ireland, bearing date at Westminster, the 
fourteenth day of May, in the twenty-fifth year of Our reign, in the year of our 
Lord one thousand eight hundred and sixty-two did accordingly, for Us, Our 
heirs and successors, erect and establish, at Fort William in Bengal, for the 
Bengal Division of the Presidency of Fort William, aforesaid, a High Court of 
Judicature which should be called the High Court of Judicature at Fort William 
in Bengal, and did thereby constitute the said Court to be a Court of Record. 

1. Now know Ye that we, upon full consideration of the premises, and of 

NOTES. lating to cross-objections do not apply to 

Cl. 1._ The provisions of the Code re- appeals under the Letters Tatent. 1922 
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by Judges. 


Our special grace, certain knowledge, and mere 

Caurt for Ze No?th-Weft establish and by 

tern Provinces. presents, We do accordingly, for Us, Our heirs 

and successors, erect and establish, for the North- 
Western Provinces of the Presidency of Fort William aforesaid, a High Court 
of Judicature, which shall be called the High Court of Judicature, for the North- 
Western Provinces, and We do hereby constitute the said Court to be a Court of 
Record. 

2. And We do hereby appoint and ordain that the said High Court of 

Judicature for the North-Western Provinces shall, 

Constitution and first further or Other provision shall be made by Us, 

Judges of the, High Court. ^ , jo • i. i. i. 

or Our Heirs and Successors m that behalf, in accor¬ 
dance with the said recited Act, consist of a Chief Justice and five Judges, the 
first Chief Justice being Walter Morgan, Esquire, and the five Judges being 
Alexander Ross, Esquire; William Edwards, Esquire; William Roberts, Esquire; 
Francis Boyle Pearson, Esquire; and Charles Arthur Turner, Esquire, being 
respectively qualified, as in the said Act is declared. 

3. And We do hereby ordain that the Chief Justice and every Judge of the 

said High Court of Judicature, for the North-Western 

Declaration to be made Provinces, previously to entering upon the execution 

of the duties of his office, shall make and subscribe 
the following declaration before such authority or person, as the Governor- 
General in Council may commission to receive it:— 

'T, A,B., appointed Chief Justice (or a Judge) of the High Court of 
Judicature, for the North-Western Provinces, do solemnly declare that I will 
faithfully perform the duties of my office to the best of my ability, knowledge 
and judgment.” 

4. And Wc do hereby grant, ordain and appoint that the said High Court 

shall have and use, as occasion mav require, a seal 
bearing a device and impression of Our Royal Arms, 

within an exergue or label surrounding the same, with this inscription: "The 
Seal of the High Court for the North-Western Provinces.” And We do further 
grant, ordain and appoint that the said Seal shall be delivered to and kept in the 
custody of the Chief Justice, and in case of vacancy of the office of Chief Justice, 
or during any absence of the Chief Justice, the same shall be delivered over and 
kept in the custody of the person appointed to act as Chief Justice under the 
provisions of section 7 of the said recited Act; and We do' further grant, ordain 
and appoint that, whensoever it shall happen that the office of Chief Justice or 
of the Judge to whom the custody of the said Seal be committed shall be vacant, 
the said High Court shall be and is hereby authorized and empowered to demand, 
seize and take the said Seal from any person or persons whomsoever, by what 
ways and means soever the same may have come to his, her, or their possession. 

5. And We do hereby further grant, ordain and appoint that all writs, 

summons, precepts, rules, orders and other mandatop^ 
Writs etc., \o issue in process to be used, issued or awarded bv the said 
uXr Judicature for the North-Western 

Provinces, shall run and be in the name and style of 


Seal. 


NOTES. 

A. 55 (21 A. 297. EolM The C. P. 

Code and the Rules made under it apply to 
an anneal from a Tudere of the Hi<?h Court. 
39 -C.W.N. 155=1935 C. 35. No Court- 
fee is leviable upon a petition of appeal 
under the Letters Patent (Allahabad! from 
the Judgment of a single Tudge. 63 I.C. 
318=19 A.L.J. 677. 


Cl. 2.—As reirards power of Crown to 
anpoint a sixth puisne Judge, jTe. 36 A. 168= 
12 A.L.J. 231. Omission to fill up a va¬ 
cancy among Judges. 9 A. 625 
As to the mode of exercising matrimonial 
jurisdiction conferred on the High Court, 
.ree 56 A. 428=1934 A.L.T. 1129=1934 A. 
273. 
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Hfgh and shall be sealed with the Seal of the said 

6. And We do hereby authorize and empower the Chief Justice of the said 

Appointment of officers. Judicature for the North-Western 

• j , . Jr rovinces, from time to time, as occasion mav 

require, and subject to any rules and restrictions which may be prescribed by 

Ir°u and Other 

ministerial officers as shall be found necessary for the administration of justice 

and the due execution of all the powers and authorities granted and committed 
to the said High Court by these Our Letters Patent. [* * * i j|. • 

Our further will and pleasure, and We do hereby, for Us, Our Heirs and 
Successors, give, grant, direct and appoint that all and every the officers and 
clerks to be appointed as ^ aforesaid shall have and receive respectively such 

time, appoint for each 

office and place respectively, and as the Lieutenant-Governor of the North- 
Western Provinces, subject to the control of the Governor-General in Council 
shall approve of: Provided always, and it is Our will and pleasure, that all and 
every the officers and clerks to be appointed as aforesaid shall be resident within 
the limits of the jurisdiction of the said Court so long as they shall hold their 
respective offices; but this proviso shall not interfere with or prejudice the right 
of any officer or clerk to avail himself of leave of absence under any rules 
prescribed by the Governor-General in Council, and to absent himself from the 
said limits during the term of such leave in accordance with the said rules. 

Admission of Advocates, Vakeels and Attorneys. 

7. And We do hereby authorize and empower the said High Court of 

Judicature for the North-Western Provinces to ap¬ 
prove, admit and enrol such and so many Advocates, 
Vakeels and Attorneys as to the said High Court shall 
seem meet; and such Advocates, Vakeels, and 

Attorneys shall be and are hereby authorized to appear for the suitors of the said 
High Court, and to plead or to act, or to plead and act, for the said suitors, 
according as the said High Court may by its rules and directions determine, and 
subject to such rules and directions. 

8. And We do hereby ordain that the said High Court of Judicature for 

the North-Western Provinces shall have power to 
make rules for the qualification and admission of 
proper persons to be Advocates, Vakeels and Attor- 
neys-at-law of the said High Court, and shall be 
empowered to remove or to suspend from practice, 

on reasonable cause, the said Advocates, Vakeels or Attorneys-at-Iaw; and no 
person whatsoever but such Advocates, Vakeels or Attorneys shall be allowed 


Powers of High Court in 
admitting Advocates, 
Vakeels and Attorneys. 


In making rules, for the 
qualifications, etc., of Advo¬ 
cates, Vakeels and Attor¬ 
neys. 


NOTES. 

Cl. 8: Reasonable Cause for Removal 
>R Suspension of Advocate. —(Article by 
idvocate amounting to libel on Judges re¬ 
garding their capacity and in reference to 
:heir conduct as judges.) See 29 A. 25= 
H I.A. 41 (P.C.). Se£ also 17 A. 498; 
18 A. 174; 26 I.A. 242 (P.C.). Intimi- 
lating a witness from giving evidence. 46 
^C. 819. Making reckless allegations in 
Petition without client’s instructions. 42 
450=18 A.L.J. 419. The mere fact of 
'onviction of CFny crimin-al offence implying 
noral turpitude can be sufficient basis in 
aw for an order of suspension or dismissal 
>f a pleader or a mukhtar only, but not of 


a vakil whose cases of misconduct are not 
provided by the Legal Practitioners Act but 
by paragraph 8 of Letters Patent. Accord¬ 
ing to that paragraph, the High Court has 
a discretion to remove from practice on 
reasonable cause any vakil of the High 
Court and the order is conclusive. 131 I.C 
67=8 O.W.N. 267. Where a practitioner 
IS charged with an offence of a criminal 
nature, in such cases it is eminently fitting 
that crimiml prosecution should precede 
disciplinary action. Trial by Judges who 
framed charges undesirable. 35 C W M 
640=58 I.A. 152=61 M.L.J. 130 (P C V 
[See. also notes under S. 13 of the I p*c4j 
Practitioners Act.] 
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to act or to plead for, or on behalf of, any suitor in the said High Court, except 
that any suitor shall be allowed to appear, plead or act on his own behalf or on 
behalf of a co-suitor. 

Civil Jurisdiction of the High Court, 

9. And We do further ordain that the said High Court of Judicature, for 

the North-Western Provinces, shall have power . to 
Extraordinary original remove, and to try and determine, as a Court of extra- 

civil j-urisdiction. ♦ i • • j* i.* t_ • - ... 

ordinary original jurisdiction, any suit being or falling 
within the jurisdiction of any Court, subject to its superintendence, when the 
said High Court shall think proper to do so, either on the agreement of the parties 
to that effect, or for purposes of justice, the reasons for so doing being recorded 
on the proceedings of the said High Court. 

10. ^[And We do further ordain that an appeal shall lie to the said High 


LEG. REF. 

1 Substituted by amended Letters Patent, 
9th December, 1927. 

NOTES. 

Cl. 10: Effect of amendment of Cls. 
10 AND 27.—The Letters Patent of the Alla¬ 
habad High Court has been amended by 
further Letters Patent, dated 9th December, 
1927, in two material respects. Cl. 10 of 
the Letters Patent of the Court provided 
for an appeal to the High Court against de¬ 
cision of a single Judge of the Court, but 
under the change now made such appeal 
will lie only when the Judge against whose 
decision it is intended to prefer an appeal 
certifies that the case is a fit one for appeal. 
Cl. 27 of the Letters Patent provided for 
the opinion of the senior Judge prevailing 
in certain cases when two Judges constitut¬ 
ing a Division Bench differed in opinion. 
This clause has been amended so as to do 
away with the opinion of the senior Judge 
prevailing in any case. (32 C.W.N. Jour¬ 
nal, p. xlvi.) This amendment of Letters 
Patent is not retrospective in its operation 
in respect of right of appeal. 32 C.W.N. 
1130=1928 C. 640 (F.B.). See also 48 
C.L.J. 150: 55 M.L.J. (Short Notes 37). 
Second appeal disposed of prior to date on 
which amendment took effect—Appeal pre¬ 
ferred subsequent to that date—New provi¬ 
sion applicable. 30 Bom.L.R. 942=1928 
B. 371. Under this Cl. 10 an appeal lies 
from an order of a single Judge passed in 
an appeal from an order. 1936 A. L. J. 
1326=1937 A. 165. The word “judgment" 
covers not merely final orders but also pre¬ 
liminary or interlocutory orders. 20 A.L. 
J. 801=45 A, 66. As to the test to deter¬ 
mine whether an adjudication is or is not 
a judgment, see 45 A. 66. A final decision 
which effectually disposes of the appeal before 
the High Court amounts to a judgment whe¬ 
ther it amounts to a decree or not. If it 
does not amount to a decree, it w'ould 
amount to an order. The word “judgment" 
in cl, 10 should not be read in a restricted 
sense and an appeal lies against an order of 
remand passed by a single Judge under O. 

41, R. 23. 1933 A.L.J. 127=1933 A. 262 
(F.B.): 55 A. 326. As a general working 
rule there has grown up in the Allahabad 


High Court a practice regarding those mat¬ 
ters which are mentioned in O. 43, R. 1, 
C. P. Code, as being generally appealable 
from a single Judge to a Bench. 20 A.L. 
J. 801=45 A. 66. Memorandum of cross¬ 
objection is not maintainable in a Letters 
Patent appeal. 3 A. 198. As to the nature 
of Letters Patent appeal, see 148 I.C. 1175= 
1934 A. 551. also 1922 A. 55; 21 A. 
297; 188 I.C. 33 (F.B.) (Order of single 
Judge on Original Side deciding claim under 
C. P. C., O. 21, R. 58). 

Cases not Appealable. —The order of a 
single Judge dismissing an application under 
S. 5, Limitation Act, and refusing to extend 
time is not a judgment within the meting 
of Cl, 10, Letters Patent, and accordingly 
no appeal lies from that order. 1935 A.L. 
J. 681=1935 A. 620 (2). Order of single 
Judge on appeal from order of remand— 
Letters Patent appeal not maintainable. 1923 
A. 3%; also from the order of a single 
Judge of the High Court dismissing an ap¬ 
peal from an order of the executing Court 
on an application under O. 21, R. 90 to 
set aside an execution sale. 39 A. 191= 
39 I.C. 460=15 A.L.J. 46; order refusing 
stay of execution of decree. I. L. R. 
(1940) A. 121=1940 A.L.J. 16=1910 
All. 242; order refusing to set aside abate- 
.ment of second appeal by single Judge 
1939 A. 185=1.L.R. (1939) A. 19=1938 
A.L.J. 1107. Sec also 40 Bom.L.R. 658 
= 1938 Bom. 408; also against an order of 
a single Judge of the High Court rejecting 
an application for review of judgment made 
by another Jxidge previously, ft LC. 5^ 
=1923 A, 356; also against order on appli¬ 
cation for review of judgment. 21 A.L.J. 
341=45 A. 335=1923 A^ 356. Order of 
sanction for prosecution under S. 195, Cr. 
P. Code, is not a judgment within cl. 10; 
it is not appealable. 39 A. 147=36 I. C. 
585=14 A.L.J. 1230. No appeal lies under 
cl. 10, Letters Patent, against an order of d^- 
missing an application under S. 491, Cr. P. 
Code. 1934 A.L.J. 684=1934 A. 606; nor 
from an order of single Judge in first ap¬ 
peal pending before him declaring that a 
certain person is the legal representative of 
a deceased party. 1936 A.L.T. 1381=1937 
A. 192. 


Cl. 12] 
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Appeal from the Court of 
original jurisdiction to the 
High Court in its appellate 
jurisdiction. 


Court of Judicature at Allahabad'from the judgment 
(not being a judgment passed in the exercise of 
appellate jurisdiction in respect of a decree or order 
made in the exercise of appellate jurisdiction by a 
j , , . Court subject to the superintendence of the said Hiph 

Court, and not being an order made in the exercise of revisional jurisdiction and 

^ sentence or order passed or made in the exercise of the power of 
superintendence under the provisions of section 107 of the Government of India 
Act, or in the exercise of criminal jurisdiction) of one Tudee of the said 

to section 108 of the Govern- 
notwithstanding anything hereinbefore provided, an 
appeal shall he to the said High Court from a judgment of one Judge of the said 

High Court or one Judge of any division Court, pursuant to section 108 of the 
Government of India Act, made m the exercise of appellate jurisdiction in respect 
of a decree or order made m the exercise of appellate jurisdiction by a Court 
subject to the superintendence of the said High Court where the Judge who 
passed the judgment declares that the case is a fit one for appeal • but diat the 
nght of appeal from other judgments of Judges of said High Court or of such 
Division Court shall be to Us, Our Heirs, or Successors in Our or Their Priw 
Council, as hereinafter provided.] 

11. And We do further ordain that the said High Court of Judicature for 

f r . • North-Western Provinces, shall be a Court of 

thf Provinces *e Civil Courts of the North-Western 

Provinces, and from all other Courts subject to its 
superintendence, and shall exercise appellate jurisdiction in such cases as are 

subject to appeal to the said High Court by virtue of any laws or regulations 
now in force. 

12. And We do further ordain that the said High Court of Judicature for 

T ■ j- North-Western Provinces shall have the like 

and lunatics. ^^5^ authority^ with respect to the persons, and 

estates of infants, idiots and lunatics within the 
North-Western Proviifces, as that which is exercised in the Bengal Division of 


NOTES. 

Review.— No application for a review of 
judgment is allowable where the decree was 
given in an appeal under cl. 10 of the Let¬ 
ters Patent, 48 I.C. 476i=:16 A.L.J. 964. 
Per Bmterji and Bennet, JJ .—Procedure is 
one thing and jurisdiction is another. There 
is a clear distinction between procedure and 
jurisdiction. A Bench hearing a Letters 
Patent appeal derives its jurisdiction to 
hear the appeal from the Letters Patent and 
not from the Code, because the Letters Pa¬ 
tent provides that such an appeal should lie 
to a Bench and the Code makes no such 
provision and as S. 114 is not intended to 
provide for the review of judgments passed 
in the exercise of jurisdiction derived from 
other laws. 53 A. 535=1931 A. 244 
(F.B.), 

Cl. 11.— No appeal lies against an order 
of remand by the District Judge in an ap¬ 
peal. See 48 A. 684 ; 23 A. L. J. 
965=48 A. 104. The term “rival 
courts" does not cover a tribunal 
created under a particular statute for a 
particular purpose, a Court created 

under the U. P. Municipalities Act. 23 

A. L.J. 385=47 A. 513=1925 A. 380 (F. 

B. ). 


Cl 12.—The jurisdiction of the Court 
of Chancery exists in the Allahabad High 
Court by rpson of cl. 12 of Letters Patent, 
. ^. J. . ^*8^ Court will not exercise that 
jurisdiction m a case where an application 
was made by the father as member of a 
joint Hindu family to be appointed guar¬ 
dian of the property belonging to his minor 
sons. 26 A.L.J. 595. See also 112 I.C. 
873. In a case where the father and the 
mother are living apart, and where each of 
them claims to have the custody of the 
child, the main question for the considera¬ 
tion of Court is, what would be more con¬ 
ducive to the child^s welfare. i,e., whether 
the child would be better looked after by 
the mother or by the father. The Court 
has also to take into consideration the per¬ 
sonal law to which the parties are subiect 

150 I.C. 149=1934 A.L.J. 399=1934'^ a! 
722. On an application under cl. 12 of the 
Letters Patent praying that the applicant 
may be appointed guardian of the person 
of a minor, the High Court has jurisdiction 
to grant the relief prayed for, even though 
the applicants more appropriate remedv 
would be to make an application to the Dis 

^ Guardians and 
Wards Act for the guardianship of the 
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I 

diction. 


^ ^ ••• « 
ercise of appellate jurisdic¬ 
tion. 


Ordinary original criminal 
jurisdiction of the High 
Court. 


Presidency of Fort William, by the High Court of Judicature at Fort William 
in Bengal, but subject to the provisions of any laws or regulations now in force. 

13. And We do further ordain that, with respect to the law or equity and 

rule of good conscience to be applied to each case 

In the exercise of extra- coming before the said High Court of Judicature for 
ordmary ongmal c.v.l jur.s- North-Western Provinces, in the exercise of its 

extraordinary original civil jurisdiction such law or 
equity and rule of good conscience shall (until otherwise provided) be the law 
or equity and rule of good conscience which have been applied to such case by 
any local Court having jurisdiction therein. 

14. And We do further ordain that, with respect to the law or equity and 

^ , rule of good conscience to be applied by the said 

y ig ourt in the ex- High Court of Judicature for the North-Western 

Provinces to each case coming before it in the exercise 
of its appellate jurisdiction, such law or equity and 
rule of good conscience shall be the law or equity and rule of good conscience 

\ in which the proceedings in such case were originally instituted 

ought to have applied to such case. 

Criminal Jurisdiction. 

15. And We do further ordain that the said High Court of Judicature, 

for the North-Western Provinces, shall have ordinary 
original criminal jurisdiction in respect of all such 
persons within the said Provinces as the High Court 
of Judicature at Fort William in Bengal shall have 

criminal jurisdiction over at the date of the publication of these presents; and 
the criminal jurisdiction of the said last mentioned High Court over such persons 
shall cease at such date: Provided, nevertheless, that criminal proceedings Which 
shall at such date have been commenced in the said last mentioned High Court 
shall continue as if these presents had not been issued. 

16. And We do further ordain that the said High Court of Judicature, for 

Jurisdiction as to persons the North-Western Provinces, in the exercise of its 

ordinary original criminal jurisdiction, shall be env- 
powered to try all persons brought before it in due course of law. 

17. And We do further ordain that the said High Court of Judicature, for 

_ . , Ihe North-Western Provinces, shall have extraordin- 

X raor inary ongina original criminal jurisdiction over all persons re¬ 

siding in places within the jurisdiction of any Court 
now subject^ to the superintendence of the Sudder Nizamut Adawlut, and shall 
have authority to try at its discretion any such persons brought before it on 
charges preferred by any Magistrate or other officer specially empowered by the 
Government in that behalf. 

18. And We do further ordain that there shall be no appeal to the said 

High Court, from any sentence or order passed or 
made in any criminal trial before the Courts of 
original criminal jurisdiction, which may be constituted 
by one or more Judges of the said High Court, But it 
shall be at the discretion of any such Court to reserve 
any point or points of law for the opinion of the said 
High Court. 


criminal jurisdiction. 


No appeal from High 
Court exercising original 
jurisdiction. 

Court may reserve points 
of law. 


NOTES. 

child. There is no general rule that the 
High Court should in all cases take action 
under cl. 12, as there may be cases in which 
complicated questions of fact have to be as¬ 
certained, and such cases might be more 
suitably dealt with in the Court of the Dis¬ 
trict Judge where witnesses could be exa¬ 


mined and cross-examined. 1934 A. L; J. 

'JQQ—IQ-U A “797 

Cl. is.—Sre *12 A.W.N. 236. Jurisdic¬ 
tion of High Court—Hindu joint family-^ 
Application for appointment of guardian of 
property maintainable. 112 I.C. 873. 

5^^ 26 A.L. T. 595. ‘ 
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minai trials. 


19. And We do further ordain that, on such point or points of law being 

„ so reserved as aforesaid, the said High Court shall 

ca2f 1 potos o? llw‘rr. ^"'thority to review the case, or 

served by one or more necessary, and finally deter- 

Judges of the said High " 1 '"^ such point or points of law, and thereupon to 

^Iter the sentence passed by the Court of original 

. ^1 • 1 TT- , ^ jurisdiction, and to pass such judgment and sentence 

as to the said High Court shall seem right. sentence 

20. And We do further ordain that the said High Court of Judicature, for 

Appeals from Criminal 2“^ North-Western Provinces, shall be a Court of 
Courts in the Provinces. Appeal from the Criminal Courts of the said Provin¬ 
ces and from all other Courts from which there is 
now an appeal to the Court of Sudder Nizamut Adawlut for the said Provinces 
and shall exercise appellate jurisdiction in such cases as are subject to appeal to 
the said Court of Sudder Adawlut virtue of any law now in force. 

21. And We do further ordain that the said High Court shall be a Court 

, r j reference and revision from the Criminal Courts 
cases, and revision' 02 "'^ Subject to its appellate jurisdiction, and shall have 
minai trials. power to hear and determine all such cases referred 

to it by the Sessions Judges or by any other officers 
now authorized to refer cases to the Court of Sudder Nizamut Adawlut of the 
North-Western Provinces, and to revise all such cases tried by any Officer or 
Court possessing criminal jurisdiction, as are now subject to reference or to 
revision by the said Court of Sudder Nizamut Adawlut. 

22. And We do further ordain that the said High Court shall have power 

to direct the transfer of any criminal case or appeal 
High Court may direct the from any Court to any other Court of equal or sune- 

SSlToInX’'rior jurisdiction and also to direct th^relimina'^. 

investigation or trial of any criminal case by any 
officer or Court otherwise competent to investigate or try it, though such case 
belongs in ordinary course to the jurisdiction of some other Officer or Court. 

Act under which punishments to be inflicted. 

23. And We do further ordain that all persons brought for trial before the 

T T) ^ r A Judicature for the North-Western 

Indian Penal Code. provinces, either in the exercise of its original ^ur^ 

diction, or in the exercise of its jurisdiction as a Court of appeal, reference or 
revision, charged with any offence for which provision is made by Act No. XLV 
of 1860, called the “Indian Penal Code,” or by any Act amending or excluding 
the said Act which may have been passed prior to the publication of, these 
presents, shall be liable to punishment under the said Act or Acts, and not 
otherwise. 

24. And We do further ordain that whenever it shall appear to the 

Lieutenant-Governor of the North-Western Provin- 
J-udges may be authorized ces, subject to the control of the Governor-Ckneral 
to sit in any places by way jjj Council, convenient that the jurisdiction and oower 

mlss'r'* by these Our Letters Patent, or by the recited Act, 

vested in the said High Court, should be exercised in 
any place within the jurisdiction of any Court, now subject to the superinten¬ 
dence of any Sudder Dewany Adawlut or the Sudder Nizamut Adawlut of the 
North-Western Provinces, other than the usual places of sitting of the said 


Indian Penal Code. 


Judges may be authorized 
to sit in any places by way 
of circuit or special com¬ 
mission. 


NOTES. 

Cl. 22. —A village panchayat Court is a 
Court for purposes of cl. 22 and the High 

q.C.M.-415 


Court has got the power to transfer proceed 
ings pending in one such Court to another 
21 A.L.J. ^25=46 A. 167=^1074 a Sir • 
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High Court, or at several such places by way of circuit, the proceedings in cases 
before the said High Court, at such place or places, shall be regulated by any 
law relating thereto which has been or may be made by competent legislative 
authority for India. 

Testamentary and Intestate Jurisdiction, 

25. And We do further ordain that the said High Court of Judicature, for 

Testamentary and intes- the North-Western Provinces, shall have the’like 
tate jurisdiction. power and authority as that which is now lawfully 

. exercised within the said Provinces, by the said High 

Court of Judicature at Fort William in Bengal, in relation to the granting of 
probates of Ipt wills and testaments, and letters of administration of the goods, 
chattels, credits and all other effects whatsoever of persons dying intestate; and 
that the jurisdiction of the said last mentioned High Court in relation thereto 
shall cease from the date of the publication of these presents: Provided always 
that any proceedings already commenced in relation to any of the matters afore¬ 
said in the said last mentioned High Court shall continue as if these presents 
had not been issued; Provided also that nothing in these Letters Patent contain¬ 
ed shall interfere with the provisions of any law which has been made by 
competent legislative authority for India, by which power is given to any 
other Court to grant such probates and letters of administration. 


Matrimonial jurisdiction. 

26. And We do further ordain that the said High Court of Judicature for 

Matrimonial jurisdiction. c shall have jurisdicHon 

within the said Provinces in matters matrimonial 

between Our subjects professing the Christian religion: Provided always that 

nothing therein contained shall be held to interfere with the exercise of any 

jurisdiction in matters matrimonial by any Court not established by Royal Charter 

within the said Provinces lawfully possessed thereof. 

Powers of single Judges and Division Courts. 

27. And We do hereby declare that any function which is hereby directed 

^ performed by the said High Court of Judica- 

Single Judges and Divi- ^ure for the North-Western Provinces, in the exer- 

sion our . original or appellate jurisdiction, may be 

performed by any Judge or by any Division Court thereof, appointed or consti¬ 
tuted for such purpose ^[in pursuance of section 108 of the Government of India 
Act, 1915]: and if such Division Court is composed of two or more Judges, and 
the Judges are divided in opinion as to the decision to be given on any point, such 
point shall be decided according to the opinion of the majority of the Judges, 
if there shall be a majority; but if the Judges should be equally divided, ^[they 
shall state the point upon which they differ and the case shall then be heard upon 


LEG. REF. 

1 Substituted by the amending Letters 
Patent, dated 11th March, 1919 and 9th 
December, 1927. As to the effect of amend¬ 
ment of this clause, see notes under cl. 10, 
supra. 

NOTES 

Cl, 27.—See 2 N.W.P. 117; 26 A. 10; 
11 A. 176. Letters Patent appeal—Differ¬ 
ence of opinion between two Judges—Pro¬ 
cedure. 137 I.C. 58=1932 A. 19?. When 
a Bench differ in opinion on certain points 
of law, under S. 98, C. P. Code, they may 
state those points and the hearing by the 


other Judges is confined to the specific points 
stated and cannot cover the whole case 
again. S. 98 is confined to points of law 
only but the newly added sub-S. (3) makes 
U stibject to the provisions of the Letters 
Patent, G. 27 of which states that the 
points of difference may be referred to the 
other Bench. This clause is wider than S. 
98 of the C, P. Code, because it covers 
points of facts as well points of law. But 
in both cases, only the points of difference 
should be stated and not the whole case. 
1933 A.L.J. 1127=1933 A, 861 (F.B.). 
Sec also I.L.R. (1938) All. 972=1938 A. 
L.J. 1027=1938 All. 641 (F.B.), 


Cl. 30] 
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Regulation of 
ings. 


proceed- 


that point by one or more of the other Judges and the point shall be decided accord¬ 
ing to the opinion of the majority of the Judges who have heard the case including 
those who first heard it.] 

Civil Procedure. 

28. And We do further ordain that it shall be lawful for the said High 

Regulation of proceed- Judicature for the North-Western Provin- 

ings. from time to time to make rules and orders for 

the purpose of adopting, as far as possible, the pro¬ 
visions of the Code of Civil Procedure, being an Act passed by the Governor- 
General in Council and being Act No. VIII of 1859, and the provisions of any 
law which has been or may be made, amending or altering the same, by com¬ 
petent legislative authority for India, to all proceedings in its testamentary, 
intestate and matrimonial jurisdictions, respectively. 

Criminal Procedure. 

29. And We do further ordain that the proceedings in all criminal cases 

which shall be brought before the said High Court, 
in the exercise of its ordinary original criminal juris* 
diction, shall be regulated by the procedure and prac¬ 
tice which was in use in the High Court of Judicature for Fort William in 
Bengal, immediately before the publication of these presents, subject to any 
law which has been or may be made in relation thereto by competent legisla¬ 
tive authority for India; and that the proceedings in all other criminal cases 
shall be regulated by the Code of Criminal Procedure, prescribed by an Act 
passed by the Governor-General in Council, and being Act No. XXV of 1861, 
or by such further or other laws in relation to criminal procedure as may have 
been or may be made by such authority as aforesaid. 

I 

Appeals to Privy Council. 

30. And We do further ordain that any person or persons may appeal to 

Us, Our Heirs and Successors, in Our or Their Privy 
Rower to appea . Council, in any matter not being of criminal jurisdic¬ 

tion, from any final judgment, decree or order of the said High Court of 
Judicature for the North-Western Provinces, made on appeal, and from any 
final judgment, decree or order made in the exercise of original jurisdiction by 
the Judges of the said High Court, or of any Division Court from which an 


NOTES. 

Cl. 30.—In an application by a pleader 
for leave to appeal to the Privy Cotincil 
from an order suspending him from practice 
for contempt of Court committed personally, 
held, that the Allahabad High Court can 
grant leave either under S. 109 (c), C. P. 
Code "or S. 30, Letters Patent. 1933 A.L. 
J. 273czl933 A. 22S=SS A. 246. 

“Final order'’ —Meaning of—Refusal of 
temporary injunction not final order. 1941 
A.LJ. 508=1941 All. 367. 

Proceeding under Bar Councils Act for 

MISCONDUCT OF ADVOCATE—^LeAVE TO ApPEAL 
TO Privy Council.— When special power has 
been conferred upon the High Court under 
S. 10. Bar Councils Act, to get an inquiry 
made into the alleged misconduct of an ad¬ 
vocate and on receipt of the finding to fix a 
date for the hearing of the case and to hear 
the parties concerned and then pass such 
final orders in the case as it thinks fit and 
make an order as to the payment of the 
costs of the inquiry and of the hearing in 
the High Court, and if necessary, later on 


to review its order, the High Court in such 
proceeding is acting judicially and not 
merely in an administrative capacity. The 
entire proceeding is of a judicial nature and 
the proceeding is a hearing before the High 
Court and orders for the payment of costs 
of such proceedings can be passed. No 
doubt, in essence, the action taken is a dis¬ 
ciplinary action but the proceeding in itself 
is of the nature of a judicial proceeding and 
the inquiry is a public inquiry in which the 
parties concerned are entitled as of right to 
be heard. It cannot therefore be said that 
in such a judicial proceeding, the High 
Court is not exercising any 'jurisdiction' 
within the meaning of cl. 30, Letters Patent, 
Such a jurisdiction is not an appellate juris¬ 
diction, nor is it a criminal jurisdiction. As 
it is the High Court only which passes final 
orders in the case on the receipt of the find¬ 
ing, it must be held to be exercising origi¬ 
nal jurisdiction and not any appellate juris¬ 
diction. The order passed in such a pro¬ 
ceeding is therefore an order passed in the 
exercise of original juriscjictioit of the High 
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appeal shall not lie to the said High Court, under the provisions contained in the 
10th clause of these presents: Provided, in either case, that the sum or matter at 
issue is of the amount or value of not less than 10,000 rupees, or that such judg¬ 
ment, decree or order shall involve, directly or indirectly, some claim, demand or 
question to or respecting property amounting to, or of the value of, not less than 
10,000 rupees; or from any other final judgment, decree or order made either 
on appeal or otherwise as aforesaid, when the said High Court shall declare that 
the case is a fit one for appeal to Us, Our Heirs or Successors, in Our or Their 
Privy Council: subject always to such rules and orders as are now in force, or 
may, from time to time, be made, respecting appeals to Ourselves in Council 
from the Courts of the said Provinces, except so far as the said existing rules 
and orders, respectivley, are hereby varied: and subject also to such further 
rules and orders, as We may with the advice of Our Privy Council, hereafter 
make in that behalf. 


31. And We do further ordain that it shall be lawful for the said High 

. , , . , Court of Judicature for the North-Western Provinces 

mterlocu- discretion on the motion, or if the said High 

Court be not sitting, then for any Judge of the said 
High Court, upon the petition of any party who considers himself aggrieved by 
any preliminary or interlocutory judgment, decree, order or sentence of the 
High Court, in any such proceedings as aforesaid, not being of criminal juris¬ 
diction, to grant permission to such party to appeal against the same to Us, Our 
heirs and Successors in Our or Their Privy Council, subject to the same rules, 
regulations and limitations, as are herein expressed respecting appeals from 
final judgments, decrees, orders and sentences. 

32. And We do further ordain that, from any judgment, order or sentence 

Appeal in criminal cases, Court of Judicature for the North- 

etc. Western Provinces, made in the exercise of original 

criminal jurisdiction, or in any criminal case where 
any point or points of law have been reserved for the opinion of the said High 
Court in manner hereinbefore provided, by any Court which has exercised ori¬ 
ginal jurisdiction, it shall be lawful for the person aggrieved by such judgment, 
order or sentence to appeal to Us, Our heirs or Successors in Council: Provided 
the said High Court shall declare that the case is a fit one for such appeal and 
under such conditions as the said High Court may establish or require, subject 
always to such rules and orders as We may, with the advice of Our Privy 
Council, hereinafter make in that behalf. 

33. And We do further ordain that, in all cases of appeal made from any 

judgment, order, sentence or decree of the said High 
Rule as to transmission Court of Judicature for the North-Western Provin- 

other documents^* Us, Our heirs or Successors, in Our or Their 

Privy Council, such High Court shall certify and 


NOTES. 

Court, conferred upon it by the Indian Bar 
Councils Act, modifying to some extent the 
power conferred upon it by the Letters 
Patent. The High Court has therefore 
jurisdiction to grant leave to appeal to His 
Majesty in Council provided it is satisfied 
that it is a fit and proper case. In the case 
of an advocate the High Court found that 
not only was the filing of fee certificate 
contrary to the rules framed by the High 
Court but that he acted in bad faith in filing 
it. The point raised was that there was 
some contradiction in the two sub-sections 
of the Rule at the time when the advocate 
bad got his form of certificate printed, which 


contradictions had been lately removed by 
amendment, that there was latitude allowed 
to him inasmuch as it was provided that the 
certificate shall be ‘so far as is possible* in 
the form prescribed and that in filing a certi¬ 
ficate he had made it clear in it that he had 
not received the amount in cash but had ac¬ 
cepted a promissory note in lieu of the fee. 
Held, that this was a case which should be 
certified as a fit one for appeal to the Privy 
Council under S. 109 (c), C. P. Code, or 
at any rate under Cl. 30, Letters Patent, 
1934 AX.J. 722=1934 A. 898. As to 

principles governing grant of leave to ap¬ 
peal to Privy Council, see 1941 All. 9. 
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transmit to Us, Our heirs and Successors, in Our or Their Privy Council a true 

and correct copy of all evidence, proceedings, judgments, decrees and ’ orders 

had or made m such cases appealed, so far as the same have relation to the 

matters of appea , such copies to be certified under the seal of the said Hiffh 

Court, and that the said High Court shall also certify and transmit to Us Our 

heirs and Successors, in Our or Their Privy Council, a copy of the reasons’given 

by the Judges of such Court, or by any such Judges, for or against the fude- 
ment or determination appealed against. ^ ® 

And We do further ordain that the said High Court, shall, in all cases of 
appeal to Us, Our heirs or Successors, conform to and execute or cause to be 
executed, such judgments and orders as We, Our heirs or Successors in Our or 
Their Privy Council, shall think fit to make in the premises in such’manner as 
any original judgment, decree or decretal orders or other order or rule of the 
said High Court, should or might have been executed.- 

Calls for Records, etc., by the Government. 

34. And it is Our further will and pleasure that the said High Court of 

t 1 .Tudicature for the North-Western Provinces shall 
.. s C u.t to compb comply with such requisition as may be made by the 

Government for records, returns and statements in 
such form and manner as such Government may 

deem proper. 

Powers of Indian Legislature preserved. 

35. And We do further ordain and declare that all the provisions of these 

Our T.etters Patent are subiect to the legislative powers 

latu?rp7es°erved Governor-General in Legislative Council, 

and also of the Governor-General in Council 
under section 7l of the Government of India Act, 1915, and also of the Gover¬ 
nor-General in cases of emergency under section 72 of that Act and may be in 
all respects amended and altered thereby. 

4 

In witness whereof We have caused these Our Letters to be made Patent. 
Witness Ourself at Westminster, the seventeenth day of March in the twenty- 
ninth year of Our reign. 

By warrant under the Queen's Sign Manual. 

(Sd.) C. ROMILLY. 


with requisition from Go¬ 
vernment for records, etc. 
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[iV. B .—As the Letters Patent for Madras, Bombay and Calcutta arc 
all in very similar terms, the Letters Patent, Madras, is given as the main 
one, and the differences in the wording of the other two Letters Patents 
indicated within square brackets.] 

I 

For the High Court of Judicature for the Presidency of Madras. 

Bearing date the Twenty-eighth day of December, in the Twenty-ninth 
year of the Reign of Victoria in the year of Our Lord, One thousand eight 
hundred and sixty-five. 

Victoria, by the Grace of God, of the United Kingdom of Great Britain 

and Ireland, Queen, Defender of the Faith. To all to 
Vic^ c IM ^ whom these Presents shall come, Greeting: Whereas 

by an Act of Parliament passed in the twenty-fourth 
and twenty-fifth years of Our Reign, entitled "An Act^for establishing High 
Courts of Judicature in India.” It was, amongst other things, enacted that it 
should be lawful for Her Majesty, by Letters Patent under the Great Seal, of 
the United Kingdom, to erect and establish a High Court of Judicature at 
Madras, for the Presidency of Madras aforesaid [at Fort William in Bengal, 
for the Bengal Division of the Presidency of Fort William aforesaid] [at 
Bombay for the Presidency of Bombay aforesaid] and that such High Court 
should, consist of a Chief Justice and as many Judges, not exceeding Fifteen, as, 
Her Majesty might, from time to time, think fit to appoint, who should be selec¬ 
ted from among persons qualified as in the said Act is declared: Provided 
always that the persons who at the time of the establishment of such High Court 
were Judges of the Supreme Court of Judicature, and permanent Judges of the 
Court of Sudder Dewany Adawlut or Sudder Adawlut of the same Presidency, 
should be and become Judges of such High Court, without further appointment 

purpose, and the Chief Justice of such Supreme Court sho^d become 
the Chief Justice of such High Court, and that upon the establishment of such 
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■High Court as aforesaid, the Supreme Court and the Court of Sudder Dewany 
Adawlut and Faujdarry Adawlut at Madras [Calcutta] [Bombay] in the said 

Presidency, should be abolished: 

And that the High Court of Judicature so to be established should have 
and exercise all such civil, criminal, admiralty and vice*admiralty, testamentary, 
intestate and matrimonial jurisdiction, original and appellate, and all such 
powers and authority for, and in relation to the administration of justice in the 
said Presidency as Her Majesty might, by such Letters Patent as aforesaid, 
grant^ and direct, subject, however, to such directions and limitation as to the 
exercise of original, civil and criminal jurisdiction beyond the limits of the 
Presidency-town, as might be prescribed thereby; and, save as by such Letters 
Patent,^ might be otherwise directed, and subject and without prejudice to the 
legislative powers in relation to the matters aforesaid or the Governor-General 
of India_ in Council, the High Court so to be established should have and exer¬ 
cise all jurisdiction, and every power and authority whatsoever, in any manner 
vested in any of the Courts in the same Presidency abolished under the said Act 
at the time of the abolition of such last mentioned Courts: 

And whereas We did upon full consideration of the premises, think fit 
to erect and establish, and by Our Letters Patent under the Great Seal of the 
United Kingdom of Great Britain and Ireland bearing date at Westminster, the 
twenty-sixth day of June in the Twenty-fifth Year of Our Reign, in the year 
of our Lord, One thousand eight hundred and sixty-two, did accordingly, for 
Us, Our heirs and Successors, erect and establish at Madras, for the Presidency 
of Madras aforesaid, a High Court of Judicature, which should be called the 
High Court, of Judicature at Madras Jat Fort William in Bengal for the Bengal 
Diyision of the Presidency of Fort William aforesaid, a High Court of Judicature 
which should be called the High Court of Judicature at Fort William in Bengal] 
[at Bombay, for the Presidency of Bombay aforesaid, a High Court of Judica¬ 
ture which should be called the High Court of Judicature at Bombay] and did 
thereby constitute the said Court to be a Court of Record; and whereas We did 
thereby appoint and ordain, that the said High Court of Judicature at Madras 
[Fort William in Bengal] [Bombay] should, until further or other proyision 
should be made by Us, or Our heirs and Successors in that behalf, in accordance 
with the recited Act, consist of a Chief Justice and fiye Judges, and did thereby 
constitute and appoint certain persons, being respectively qualified as in the said 
Act is declared, to be Judges of the said High Court: 

'■ - And whereas by the said recited Act it is declared lawful for Her 
Majesty, at any time within three years after the establishnrient of the said,High 
Court, by Her Letters Patent, to revoke all of such parts or provisions as Her 
Majesty might think fit of the Letters Patents by which such Court was esta¬ 
blished,- and to grant and make such other powers ' and provisions as Her 
Majesty might think fit, and as might have been granted or made by such first 
Letters Patent: . .. . 

And whereas by the Act of the twenty-eighth year of Our Reign, chapter 
fifteen, entitled "An Act to extend the term for granting fresh Letters Patent 
for the High Courts in India, and to make further provision respecting the 
territorial jurisdiction of the said Courts,” the time for" issuing fresh Letters 
Patent has been extended to the first of January, One thousand eight hundred 
and sixtyrsix: 

And whereas, in order, to make further provision respecting the consti¬ 
tution of-the said High Court, and the administration of justice thereby,, it is- 
expedient that the said Letters Patent, dated the twenty-sixth of June, One 
thousand eight, hundred arid sixty-two, should be revoked, and that, some of the 
powers.and provisions thereby granted and made should, be granted and made 
with amendriients and additional powers and provisions, by fresh Letters. Patents 
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rcui 


Revocation of 
Patent of 1862. 


1. Now know ye that We, upon full consideration of the premises and of 

T special grace, certain knowledge, and mere motion 

Letters thought fit to revoke, and do by these presents 

(from and after the date of the publication thereof, 
as hereinafter provided, and subject to the provisions thereof) revoke Our said 
Letters Patent of the Twenty-sixth of June, One thousand eight hundred and 
sixty-two, pcept so far as the Letters Patent of the forty-first year of His 
Majesty King George the Third, dated the twenty-sixth of December, One 
thousand eight hundred, establishing a Supreme Court of Judicature at Madras 
[Fort William in Bengal] [Bombay] were revoked or determined thereby. 

2. And We do by these presents, grant, direct and ordain that, notwith- 

HiKh Court at Madras to the revocation of the said Letters Patent of 

be continued. the Twenty-sixth of June. One thousand eight hund¬ 

red and sixty-two, the High Court of Judicature 
called the High Court of Judicature at Madras, shall be and continue, as from the 
time of the original erection and establishment thereof, the High Court of Judi¬ 
cature at Madras [Fort William in Bengal] [Bombay] for the Presidency of 
Madras aforesaid [Bengal Division of Fort William aforesaid] [Bombay afore¬ 
said] ; and that the said Court shall be and continue a Court of Record, and that 
all proceedings commenced in the said High Court prior to the date of the pub¬ 
lication of these Letters Patent shall be continued and depend in the said High 
Court as if they had commenced in the said High Court after the date of such 
publication, and that all rules and orders in force in the said High Court im¬ 
mediately before the date of the publication of these Letters Patent shall con¬ 
tinue in force except so far as the same are altered hereby, until the same are 
altered by competent authority. 

3. And We do hereby appoint and ordain that the person and persons who 

_ . , , TT. f immediately before the date of the publication 

Judges of the said High these Letters Patent be the Chief Justice or Judges 

or Acting Chief Justice or Judges, if any, of the said 
High Court of Judicature at Madras [Fort William in Bengal] [Bombay] shall 
continue to be the Chief Justice and Judges, or Acting Chief Justice or Judges 
of the said High Court, until further or other provision shall be made by Us or 
Our heirs and Successors, in that behalf, in accordance with the said recited Act 
for establishing High Courts of Judicature in India. 

4. And We do hereby appoint and ordain that every clerk and ministerial 

Clerks, etc., of the said of the said High Court of Judicature at Madras 

High Court to be continued. [Fort William in Bengal] [Bombay] appointed by 
_ , virtue of the said Letters Patent of the Twenty-sixA 

June, One thousand eight hundred and sixty-two, shall continue to hold and 
enjoy his office and employment, with the salary thereunto annexed until he be 


Court to be. continued. 


NOTES. 

Cl. 1.—Bombay cases—Scope and ap¬ 
plicability of the Letters Patent, and nature 
of powers conferred thereby, see 32 B. 106 
=10 Bom.L.R. 21; 21 Bom.L.R. 274; 13 
Bom.L.R. 458. 

Madras Cases. —Amended Letters Pa¬ 
tent does not take effect retrospectively. 
The institution of a suit carries with it the 
implication that appeals then in force are 
preserved to it through the rest of its course 
unless the legislature has either abolished 
the Court to which an appeal then lay or has 
expressly or by necessary intendment given 
the act a retrospective effect, ^^erc the 


plaint was presented on. the 30th July. 1919. 
the second appeal was presented on the 15th 
July. 1924, and the same was decided on the 
9th February, 1928, and a Letters Patent ap¬ 
peal was subsequently filed, but meanwhile, 
on the 31st January 1928, the amended Let¬ 
ters Patent came into effect in the Madras 
Presidency. Held, that the appeal was 
maintainable and that the amended Letters 
Patent did not take effect retrospectivelv. 

52 M. 361=1929 M. 381=56 M.L.J. 369 
(F.B.). C. P. Code does not control the 
provisions of the Letters Patent. Ste 56 

M. 915=^1933 M. 570=65 M.L.T. 222 
(F.B.). 



^Cl,8] Letters Patent (Madras, Bombay and Calcutta). 3321 


removed from such office and employment; and he shall be subject to the like 
power of removal, regulations and provisions as if he were appointed by virtue 
of these Letters Patent. 

4 


5. And We do hereby ordain that the Chief Justice and every Judge who 

T. , . . . . be from time to time appointed to the said Hi^h 

^ Dedaranon to be made by Court of Judicature at Madras [Fort William in 

Bengal] [Bombay] previously to entering upon the 
execution of the duties of his office, shall make^ and subscribe the following 
declaration before such authority or person as the Governor in Council may 
commission to receive it:— 


7, A.B., appointed Chief Justice or (a Judge) of the High Court of 
Judicature at Madras, do solemnly declare that I will faithfully perform the 
duties of my office to the best of my ability, knowledge and judgment.” 

6. And We do hereby grant, ordain and appoint that the said High Court 
Seal. Judicature at Madras [Fort William in Bengal] 

. , [Bombay] shall have and use, as occasion may require, 

a seal bearing a device and impression of our Roval Arms, with an exergue or 
label surrounding the same, with this inscription, “The Seal of the High Court 
at Madras” [Fort William in Bengal] [Bombay]. And We do further grant, 
ordain and appoint that the said seal shall be delivered to and kept in the 
custody of the Chief Justice and in case of the vacancy of the office of Chief 
Justice, or during any absence of the Chief Justice, the same shall be delivered 
over and kept in the custody of the person appointed to act as Chief Justice 
under the provisions of section 7 of the said recited Act: and We do further 
grant, ordain and appoint that, whensoever it shall happen that the office of 
Chief Justice or of the Jud^e to whom the custody of the said seal be committed 
shall be vacant, the said High Court shall be and is hereby authorised and em¬ 
powered to demand, seize and take the said seal from any person or persons 
whomsoever, by what ways and means soever the same may have come to his, 
her or their possession. 


7. And We do hereby further grant, ordain and appoint that all writs, 
. . . summons, precepts, rules, orders and other mandatory 

Writs, etc., to issue m process to be used, issued or awarded by the said Hieh 

name of the Crown, and ^ r t j- i. ^ mr js r-r^ . ^ 

Court of Judicature at Madras [Fort William m 

Bengal] [Bombay] shall run and be in the name and 
style of Us, or of Our heirs and Successors, and shall be sealed with the seal of 
the said High Court. 


under seal. 


8. And We do hereby authorise and empower the Chief Justice of the 

Appointment of officers. High Court of Judicature at Madras [Fort Wil- 

ham in Bengal] [Bombay] from time to time, as occa¬ 
sion may require, and subject to any rules and restrictions which may be pre¬ 
scribed by the Provincial Government to appoint so many and such clerks and 
other ministerial officers as shall be found necessary for the administration of 
justice, and the due execution of all the powers and authorities granted and com¬ 
mitted to the said High Court by these Our Letters Patent. 

ij* ♦ *] j\nd it is Our further will and pleasure, and We do hereby for 
Us, Our heirs and Successors, give, grant, direct and appoint that all and every 
the officers and clerks to be appointed as aforesaid shall have and receive res¬ 
pectively such reasonable salaries as the Chief Justice shall, from time to time, 


LEG. REF. 

^Rep. by amending Letters Patent, dated 
llth March, 1919. 

NOTES. 

Cl. 8—Madras cases.—G. 8 does not 
C C M.^16 


widen the jurisdiction given to the Court in 
civil and criminal matters by CIs. 21 22 and 
23. 36 M. 72=23 M.L.J. 393. ’ 
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appoint for each office and place respectively, and as the Central Government shall 
approve of: Provided always, and it is Our will and pleasure that all and every 
the officers and clerks to be appointed as aforesaid shall be resident within the 
limits of the jurisdiction of the said Court, so long as they shall hold their respec¬ 
tive offices: but this proviso shall not interfere with or prejudice the right of 
any other officer or clerk to avail himself of leave of absence under any rules pre¬ 
scribed by the Central Government in and to absent himself, from the said limits 
during the term of such leave, in accordance with the said rules. 

Admission of Advocates, Vakeels and Attorneys. 


9. And We do hereby authorize and empower the said High Court of 

Judicature at Madras [Port William in Bengal] 
of High Court in f Bombay] to approve, admit and enrol such and so 

Lds an^ AUorneys’. Advocates, Vakeels and Attorneys, as to the 

said High Court shall seem meet, and such Advocates, 
Vakeels and Attorneys shall be and are hereby authorized to appear for the 
suitors of the said High Court, and to plead or to act, or to plead and act for 
the said suitors, according as the said High Court may by its rules and direc¬ 
tions determine, and subject to such rules and directions. 

10. And We do hereby ordain that the said High Court of Judicature at 

Madras [Fort William in Bengal] [Bombay] shall 
In making rules for the have power to make rules for the qualification and 
qualifications, etc., of Advo- admission of proper persons to be Advocates, Vakeels 

and Attorneys-at-Law of the said High Court and 
shall be empowered to remove or to suspend from 
practice on reasonable cause the said Advocates, Vakeels or Attomeys-at-Law, 
and no person whatsoever but such Advocates, Vakeels or Attorneys shall be 
allowed to act or to plead for or on behalf of any suitor in the said High Court, 
except that any suitor shall be allowed to appear, plead or act on his own behalf, 
or on behalf of a co-suitor. 


4 « V 

cates, Vakeels and Attor¬ 
neys. 


NOTES. 

CIs. 9 and 10—Madras cases .—See 
R. 128 of the Madras Insolvency Rules 
1910, cited in the Original Side Rules, 
published by the Madras Law Journal 
Office, 1927 Ed., p. 2f>9, Vakils have a 
right of audience on the Original Side of 
the Madras High Court, but attornevs have 
no such right. [1 M. 24 (F.B.), Foll.l 37 
T.C. 699r=31 M.L.T. 698. also (1937) 
2 M.L.J. 552 (F.B.) Right of audience of 
agent of party holding power of attorney 
with power to conduct proceedings in Court, 
R. 533 of the Original Side Rules of the 
Madras High Court of 1902 is not ultra 
vires of the Letters Patent. 31 M.L.T. 
698. 

Cl. 10.—Notes under Ss. 13 and 14, 
Legal Practitioners Act.] 

Madras cases.— '‘Reasonable Cause.”— 
Where a vakil, though acquitted of personal 
fraud, permitted his clerks, guilty to his own 
knowledge, of practising fraud and gross 
deception upon his client, to continue in cor¬ 
respondence with him, there is "reasonable 
cause" to suspend the Vakil from practice 

under Cl. 10. 35 M. 543=39 LA. 191=23 
M.L.J. 114 (P.C.). Cheating a client first 
and then falsely asserting title against him; 
40 M. 69. Making unfounded allegations 
against Judge. 21 M.L.J. 76. Vakil’s 
professional misconduct—Perj ury—Assert¬ 


ing absolute title in himself—Cutting a con¬ 
veyance benami. 39 I.C. 289=40 M. 

Suggestion that he is in a position to in¬ 
fluence a judge in his favour. 23 I.C. 789 
=26 M.L.J. 429. Disciplinary proceed¬ 
ings under Cl. 10 are not appealable under 
Cl. 39, and as to whether the High Court has 
power to give leave to appeal to the Privy 
Council from an order passed in the exer¬ 
cise of such jurisdiction. See 39 M. 128 
=29 M.L.J. 16; 43 M.L.J. 382=1922 M. 
440 (F.B.j. A Bench of three Judges can 
hear and dispose of an enquiry against a 
legal practitioner under Cl. 10 as provided 
bv the Rules of the High Court. 54 M, 
857=61 M.L.J. 148 (F.B.). See also 

Notes under Ss. 12-14 Legal Practitioners 
Act, 1879 and S. 10, Bar Councils Act. 

Cl. 10—Bombay cases.—It must not be 
supposed that a Court of justice'has not the 
power to remove an Attorney if he is unfit 
to be entrusted with a professional status and 
character. If an Attorney be found guilty 
of moral delinquency in his private charac* 
ter, there is no doubt that he may be struck 
off the Roll. Contempt of Court when com¬ 
mitted by an .Attorney in a private capacity 
can be of such a nature as to show profes¬ 
sional unfitness. There can be no grosser 
contempt on the part of an Attorney than to 
allege that a Judge has acted with preju¬ 
dice, bias and malice in the course 'of' his 
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Civil juris'diction of the High Court. 

i 

11. And We do hereby ordain that the said High Court of Judicature at 

Madras [Fort William in Bengal] [Bombay] shall 
Local^ hmits*of the ordi- ^nd exercise ordinary original civil jurisdiction 

the High Court. Within such local limits as may from time to time 

be declared and prescribed by any law made by 


NOTES. 

judicial duties, that he decided a case not 
according to his own convictions but to 
please somebody else and that he abused his 
powers as a Judge and acted dishonestly and 
in bad faith. The fact that such allega¬ 
tions are contained in a notice sent by the 
Attorney under S. 80, C.P, Code, to a 
Judge in respect of certain remarks made 
by the Judge in a judgment in a case in 
which the Attorney was a witness is no 
ground for holding that no offence is com¬ 
mitted. No one by merely fihng or 
threatening to file a suit and calling, his 
communication a notice under S. 80. C.P. 
Code, can insult and vilify a Judge in that 
manner. The fact that the scandalous alle- 
. gations are contained in a notice under S. 80, 
C.P. Code, cannot therefore prevent them 
from being contempt of Court, and the 
Attorney who makes such allegations ren¬ 
ders himself liable to be dealt with under 
the discinlinary powers of the High Cotirt 

under Cl. 10. 195 I.C. 359=43 Bom.L. 
R. 250=1941 Bom. 228. Cl. 10 of the 
Letters Patent which empowers the High 
Court to remove or suspend from practice 
advocates, vakils, or attorneys on "reason¬ 
able cause," gives a wide discretion to the 
Court in regard to the exercise of this dis¬ 
ciplinary authority. "Reasonable cause” in 
the clause means the same as professional 
or other misconduct under S. 10 of the Bar 
Councils Act. "Misconduct” is a sufficiently 
wide expression, it is not necessary that it 
should involve moral turpitude. Any con¬ 
duct which in any way renders a man. unfit 
for the exercise of his profession or is likely 
to hamper or embarrass the administration 
of justice by the High Court or any of the 
Courts subordinate thereto may he con¬ 
sidered to be misconduct calling for discipli¬ 
nary action. What the Court has to cour 
sider is the conduct of the Advocate or 
Attorney as it affects his position as an 
Advocate or Attorney and his relations to 
the Court. 195 I.C. 359=43 Bom.L.R. 
250=1941 Bom. 228. Disciplinary juris¬ 
diction over pleaders who passed reso¬ 
lution congratulating an accused in a pending 
criminal trial—Criticism of pending proceed¬ 
ings in Court constitutes contempt. 24 
Bom.L.R. 1029=47 B. 117=1922 B. 361. 
Advocates and Pleaders—Passive resistance 
—Signing of pledge to civilly disobey law— 
Unprofessional conduct. 54 I.C. 679=22 
Bom.L.R. 13. See also 26 Bom.L.R: 887 
(Attorneys). Attorney’s fraud on client 
making advances to him of money to be iur 
vested on mortgage is guilty of professional 
misconduct and can be removed from office. 


29 Bom.L.R. 1066=1927 B. 537. Insol¬ 
vency of pleader as a ground for his sus- 
penMon. See 30 Bom.L.R. 1011. 

Cl. 10—Calcutta cases.—Under Cl. 10 
of. the Letters Patent, no persons have 
rights of aiidienrp in the Original Civil Juris¬ 
diction of the High Court except advocates 
and attorneys and suitors in person. Where 
the suitor is a company, it cannot appear in 
person, not having as a legal entity any 
visible persQn. The company must appear 
either by counsel or solicitor, and the liqui¬ 
dator as such has no right of audience. 41 
r.W.N. 424=1.L.R. (1937) 2 Cal. 17.3. 
There is no special procedure for discipli¬ 
nary action of the Court in the case of an 
attorney. The English procedure cannot be 
adopted in its entirety. 19 I.C. 993=41 C. 
113. A case of suspicion is not enoiigh to 
iiistify disciplinary action. 41 C. 113. 
Reasomhle cause. Any cause which in the 
opinion of the Court affords reasonable 
ground for taking action will suffice, even 
though it mav not be purely professional 
misconduct. See 34 C. 723=6 C.L.J. 55 

fAdvocate arranging with client direct). 4 

C.L.J. 259 (F.B.). (Advocate stipulating 
with client to share in the result of the liti¬ 
gation). See also 8 C.L.J. 165 (F.B.) 
(Advising client to win over a witness by 
bribing him). 34 C. 129 (P.C.). A soli¬ 
citor who detaches a client from another 
solicitor during the period of his retainer is 
guilty of professional misconduct. 32 C. 
795=1925 C. 1084. Pleader accepting from 

client vakalatnama and papers but not filing 
anneal—When amounts to misconduct. See 

114 T.C. 490. 

Cls. 11 and 12—Madras cases_The 

High Court in exercise of its original juris¬ 
diction is merely, a local court. 17 I.C. 342 
=23M.L.T. 736. - - 

Cl. 11—Bombay cases.—Power of single 
Judge sitting on the Original Side of the 
High Court, to stay suit pending in a mofus- 
sil Court subordinate to the High Cort. See 
39 B. 604=30 I.C. 560=17 Bom.L.R. 635 
(F.B.). 

Cls. 11 and 12—Bombay cases: Decree 
PASSED BY High Court—Execution outside 

LIMITS OF ORIGINAL CIVIL JURISDICTION— 

Powers of High Court. —Rr. 386 and 387 
of the Bombay High Court Rules (Original 
Side) are not ultra vires and the High Court 
of Bombay has the power to pass an order 
for execution of a decree passed by it any¬ 
where within the Presidenev of Bombay. 
The Supreme Court of Bombay had such a 
power and there is' nothing in the Letters 
Patent that deprives the High Court, which 
has succeeded to the "powers oi the Supreme 
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the Provincial Government and until some local limits shall be declared and pre¬ 
scribed, within the limits of the local jurisdiction of the said High Court of 
Madras [Bombay] at the date of the publication those presents and the ordi¬ 
nary original civil jurisdiction of the said High Court shall not extend beyond 

the limits for the time being declared and prescribed as the local limits of such 
jurisdiction. 


12. And We do further ordain that the said High Court of Judicature at 

Madras, [Fort William in Bengal] [Bombay] in the 
Original jurisdiction as to exercise of its ordinary original civil jurisdiction, 

suits. shall be empowered to receive, try and determine 

suits of every description if, in the case of 
suits for land or other immovable property, such land or property shall be 
situated or in all other cases if the cause of action shall have arisen, either wholly, 
or, in case the leave of the Court shall have been first obtained, in part, within the 
local limits of the ordinary original jurisdiction of the said High Court, or if the 
defendant at the time of the commencement of the suit shall dwell or carry on 
business, or personally work for gain within such limits; except that the said 
High Court shall not have such original jurisdiction in cases falling with the 
jurisdiction of the Small Cause Court at Madras [Bombay,] [Calcutta,] in which 
the debt or damage, or value of the property sued for, does not exceed one 
hundred rupees. 


LEG.^ REF. 

The provisions of the Calcutta 
Letters Patent differ sliehtlv and arc as 

follows:—“.prescribed bv any l'>w 

made bv comnetent legislative authority for 
India and until some loral limits shall be so 
declared and prescribed, within the limits 
declared and prescrib'^d bv the proclamation 
fixing the limits of Calcutta, issued by the 
Governor-General in Council, on the'10th 
day of September, in the year of Our Lord 
One thousand, seven hundred and ninety- 
four, and the ordinary original ci'-d jurisdie- 

tion.....Bv Act No. XV of 1919 

the limits of the ordinary original civil juris¬ 
diction of the High Court of Judicature at 
Fort William in Bengal have been declared 
and prescribed.] 

NOTES. 

Court under Cl, 11 of the Letters Patent, of 
that power. (26 M. 120 and 28 Bom.L.R. 
380. Expl.) 36 Bom.L.R. 454=1934 B. 225 
(F.B.). 

Cl. 12 —Madras cases: Meaning of 
Terms,— "Drvrllma within limits/* meaning 
of. 34 M. 257=38 LA. 129=21 M.L.J. 
669 (P.C.). ''Carrying on business** in¬ 
cludes carrying on business through an agent 
bv foreigners living outside the jurisdiction 
of the Court as well as the carrying on busi¬ 
ness through an agent by British subjects. 
A foreigner is included in the word “defen¬ 
dant.” 45 M.L.J. 471=1924 M. 158. 
“Resides” and "Carries on hustness/' mean¬ 
ing of. Xec 50 M. 449=1927 M. 689= 53 
M.L.J. 355: 52 L.W. 625=(1940) 2 M.L 

J. 688. (Insurance company with head 
office at Calcutta and Branch Office at 
Madras—Madras Branch cannot be said to 
carry on business at MadrJ^s), 

Scope of Clause.—CI. 12 docs not con¬ 


trol Cl. 18. 40 M. 810=36 LC. 524; 1928 
M. 732 (F.B.). 

JuRTSpTCTTON—R esipf.nce.— Cl. 12 of thc 
amended Letters Patent does not confer 
jurisdiction upon the High Court in cases 
where one or more of the several defendants 
reside within iurisdiction. 1922 M.W.N. 
841 = 1923 M. 272. Submission of accounts 
at Madras—Defendant residing out of 
Madras—Court has iurisdiction. 29 I.C. 
462=1915 M.W.N. 519. 

Leave to Sue. —Lands situate partly ^vithin 
and partly without—Leave to sue, discre¬ 
tionary. 32 I.C. 423=3 L.W, 107. As to 

necessity for fresh leave to sue after amend¬ 
ment of plaint, see 41 Bom.L.R. 536=1939 
Bom. 345. 

Suit for Land.— A suit by a purchaser of 
lands situate outside Madras for specific per¬ 
formance of a contract to sell made in 
Madras by parties resident therdn is not a 
“suit for land” within the meaning of Q. 12 
of Letters Patent. 52 M. 809=1929 M. 721 
=57 M.L.J. 190 (F-B.). The suit is one 
for land tinder Cl. 12 where, on the allega¬ 
tions in the plaint, title to land has to be 
determined either expressly or by implication 
so as to preclude it from being raised m any 
subsequent suit. 24 I.C. 895=26 M.L.J. 
567. A suit for the recovery of damages 
for trees cut and carried away from the 
plaintiff*s casuarina plantation is a suit for 
land, (Ibid,) See, also 33 I.C. 906=30 
M.L.J. 120. A suit to ai^oid an meum- 
brance on land is a suit for land. 17 I.C. 
342=23 M.L.J. 726 (27 M. 157; 33 M. 
131, F.). Admmisiratioit suit is not a suit 
for land. 1928 M. 760. Suit for accounts 
of the management of a trust, and for thc 
administration of a trust, whether a suit for 
land. 90 I.C. 188=1925 M. 1084=49 M. 
LJ. 311. See also I.L.R. (1940) Mad. 
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NOTES 

195-50 L.W. 5971=1940 Mad. 49= (1940) 1 

M. L.J. 676 (Suit for damages for breach 
of contract). Fraud alleged as cause of 
^tion. 5'cc. 1922 M.W.N. 841=1923 M. 

Cl. 12 —Bombay cases: General Suit 
FOR Land or Immovable Property. —The 
High Court of Bombay has given a restrict¬ 
ed meaning to the expression in 14 B. 353; 
22 B. 701. But later decisions seem to put 
a liberal construction as was done by 
Calcutta and Madras High Courts. See 29 
B. 249; 37 B. 494. Where the material 
part of the cause of action arises outside 
jurisdiction, leave to sue cannot properly be 
granted. 100 I.C. 946-29 Bom.L.R. 131. 
High Court has no jurisdiction to pass a 
decree on the basis of an equitable mortgage 
when no part of the property over which 
the decree ts intended to operate is situate 
withm the jurisdiction of the Court. 31 N. 
L.R. (Supp.) 57=1936 N. 1 (F.B.) [1935 

N. 250 F.] As to the meaning of the words 
"cause of action”, see 33 Bom.L.R. 1364. 
The following are a few instances of where 
the suits have been held to be suits for land, 
redemption, foreclosure or sale. 26 Bom. 
L.R. 535; 27 Bom.L.R. 570. Specific per¬ 
formance of contract to sell land. 7 Bom. 
L.R. 319. Where the suit is for cancella¬ 
tion of sale but the object is to get an ad¬ 
judication as to title to land as between the 
parties, the suit is one for land within the 
meaning of cl. 12. 35 Bom.L.R. 630= 57 
B. 450=1933 B. 398. by unpaid vendor 
for charge on property sold. 48 B. 625= 
26 Bom.L.R. 541. Suit for fnaintenance 
and making it a charge. 25 Bom.L.R. 1172. 
Suit for recovery of title-deeds. 37 B. 494. 
Admmistration suit is not a suit for land. 
46 B. 772=23 Bom.L.R, 1326. Adminis¬ 
tration suit—Land outside Court’s jurisdic¬ 
tion—Power to adjudicate on claim. 48 B. 
331=26 Bom.L.R. 163. Mortgage suit for 
sale is not a suit for land. See 104 I. C. 
115=29 Bom.L.R. 659 [Following 29 Bom. 
L.R. 498 (F.B.)]. See also 1936 Bom. 
313; 1927 B. 663, So also suit by mortgagee 
for declaration that he has priority rights 
under his mortgage as against a charge- 

holder. 60 B. 778=38 Bom.L.R. 535=164 
I.C. 581=1936 B. 313 
"Course of business''—Meaning of.— 
I.L.R. (1937) Bom. 810=1937 Bom. 387= 
39 Bom.L.R. 648 ; 43 Bom.L.R. 916. 

Leave of Court. —In a case in which the 
cause of action has arisen in part only with¬ 
in the local limits of the original jurisdiction 
of the High Court, it is a condition preced¬ 
ent to the maintenance of the suit that the 
leave of the Court should have been first 
obtained. It is not a condition which it is 
competent for a Court to ignore or for the 
parties to waive. 56 B. 324=34 Bom. L. 
R. 236=1932 B. 291 (31 Bom.L.R. 1002= 
29 Bom.L.R. 468, overr. 35 C. 394, Diss.). 
(But see 18 I.C. 898=17 C.W.N. 512; 56 


C. 979. j The Bombay High Court has no 
jurisdiction to entertain suit on hundis which 
were not made payable in Bombay. 40 B 
473=32 I.C. 918. But see 41 Bom L R* 

^ Bom.L.R. 25fc 
1938 Bom. 278 (Place of payment). Any 

step whi^ch a plaintiff has to prove in order 
to establish his title to sue on a negotiable 
instrument is a material fact, and if any 
such event has taken place within the juris¬ 
diction of the High Court, with leave grant- 
ed unckr CL 12 of the Letters Patent, ^e 
High Court has jurisdiction to try the suit 
Ine 1st defendant drew in Bombay five bills 
of exchange on the 2nd defendant who was 
residing at Calicut in the Madras Province 
m favour of the plaintiffs. These were en¬ 
dorsed over by the plaintiffs to a Bank in 
Calicut for -collection, and when presented 
to the 2nd defendant were accepted by him. 
But on the due date he dishonoured them 
hy non-payment. The plaintiffs having filed 
a suit in the Bombay High Court after ob¬ 
taining leave under Cl. 12 of the Letters 

defendant pleaded that the 
High Court of Bombay had no jurisdiction 
because he had accepted the Bills at Calicut 
and no part of the cause of action arose in 
Bombay as against him. The 1st defend¬ 
ant did not appear at all. Held, that the 
fact that the bills were drawn on defendant 
No. 2 was a material fact to be proved by 
the plaintiffs, to establish their claim, and 
that fact took place in Bombay, the Bom¬ 
bay High Court had jurisdiction to try the 
suit with leave under Cl. 12 of the Letters 
Patent. 1942 Bom. 15=43 Bom.L.R. 916. 
Where Judge makes an order granting leave, 
it should appear clearly on the face of it 
that he was giving leave under cl. 12. 45 

B. 24=59 I.C. 28=22 Bom.L.R. 863. As 
to interference in appeal with the discretion 
of lower Court in granting leave to sue, see 

100 I.C. 946=29 Bom.L.R. 131=1927 B. 
660. The absence of leave of Court goes 
to the root of the jurisdiction of the Court. 

37 B. 553=20 I.C. 530=15 Bom.L.R. 672. 

'"Suits of every other description" in cl. 12 
include third party proceedings and leave of 
the High Court must be obtained to proceed 
therein. 59 I.C. 12=21 Bom.L.R. 808 
(810): 45 B. 24=22 Bom.L.R. 863. Juris¬ 
diction —Partition suit—Part of property 
situate outside British India—Leave of 
Court whether necessary. 23 Bom.L.R. 
1049. In a suit for accounts by principal 
against his agent who was carrying on busi¬ 
ness at Calcutta, held, that no material part 
of the cause of action arose in Bombay and 
that leave granted under Cl. 12 was not 
conclusive when the jurisdiction was in issue. 

33 Bom.L.R. 1364. Contract made in 
Bombay with constituent resident in Cen¬ 


tral Provinces—Goods delivered, advances 
made and accounts to be rendered in Bom¬ 
bay—Leave, not necessary. 34 Bom.L.R. 
1410. The High Court has no jurisdiction 
to entertain a suit for partition of lands 
outaide British India, even though part of 
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the estate wa^ within the local limits of 
the ordinary original civil jurisdiction. 23 
Bom.L.R. 1040. Leave to sue. cause of 
action outside jurisdiction—Suit against 
dead man—Subsequent addition of legal_ re¬ 
presentative—Fresh leave necessary. 8a I. 
C. 464=1925 B. 109. Leave to sue obtain¬ 
ed under cl. 12 does not enure as against 
the legal representativ^e of the original de¬ 
fendant. 31 Bom.L.R. 1002=1929 B. 468. 
See also 25 Bom.L.R. 7=1924 B. 109. The 
plaintiffs were doing business at Bombay as 
Pakka Adatias and claimed a certain sum 
of money as the balance due on accounts 
from the merchants who resided in Gaziabad 
(in Meerut) and who had employed them. 
The plaintiffs had addressed a letter to the 
defendants intimating the terms on which 
they were prepared to do business and on 
that basis, the defendants had been forward¬ 
ing merchandise to the plaintiffs at Bombay 
to be sold on commission. Held, that the 
cause of action arose wholly and not merely 
in part at Bombay. 56 B. 324=24 Bom.L. 
R. 236=1932 B. 291. 

Calcutta cases: ME.^NING of Terms.— 
*^Carrying on busines/* —Meaning of—Ordi¬ 
nary original jurisdiction of High Court. 

24 C.W.N. 582=57 LC. 211. A foreip 
company must be deemed to carry on its 
business at its agent’s office in British India. 

167 T.C. 897=1937 A.L.J. 98=1937 A W. 
R. 52=1937 A. 208. Railway carnage busi¬ 
ness is a business within the meaning of 
CL 12. As Government carry on the busi¬ 
ness of railway carriage under the name of 
the Eastern Bengal Railway amongst otlier 
places, at the head office in Calcutta, a suit 
can be brought in Calcutta against the Secre¬ 
tary of State in respect of a claim ^^gamst 
tile railway. I.L.R. (1941) 2 

Term “cause of action” explained. 58 L. 

539=134 I.C. 65=1931 C. 6 S 9 . Secre¬ 

tary of State for India in Council does not 
dwell or carry on business, or personally 
work for Rain within the local junsdietion 
of the High Court at Calcutta ^ I.C 1 
=40 C. 308. on appeal from 16 C.W.N. /4/ 
= 15 I.C. 955. The Government of a coun¬ 
try is not a business within the meaning ot 
Cl. 12 of the Letters Patent, 4 ^cd. L. J. 
(H. C.) 400. See also I.L.R. (1941) 2 

Cal. 160. Where a person having head¬ 
quarters elsewhere has also a house at Cal¬ 
cutta for temporary residence, which he 
was using from time to time as he pleased 
for a week or more at a time 1^ may be 
said to ^dweJl’ at Calcutta. 164 I.C. 907i= 
C.W.N. 65. An originating summons is a 
“suit” within the meaning of cl. 12 of the 
Letters Patent and when the cause of action 
arises partly outside the High Courts juris¬ 
diction, leave of the Court is necessar> 

under cl. 12. 62 C. 120. 

The Construction of Cl. 12, upon which 
all the High Courts are agreed is that, as 
regards suits for land, the Hi^h Court can 
take Cognixance if the land is situate wholly 


within the local limits or where the land is 
situate in part only within such limits if 
leave has been first obtained; and that as 
regards suits other than those for land, the 
High Court has jurisdiction, if the cause 
of action has arisen in part only within the 
limits, if the leave of the Court shall have 
been first obtained or if the defendant 
dwells or carries on business or personally 
works for gain within these limits. 56 C. 
940=1929 C. 358. The term “.sin*/” in cl. 12 
is not to be construed in a restricted sense. 

If an order made on the originating sum¬ 
mons will have the same effect upon the 
title to immovable property as the decree 
passed in an ordinary suit for the same re¬ 
lief, the originating summons must be deem¬ 
ed to be a suit within the meaning of cl. 12. 

56 C. 979. Scf also 58 C. 768=1931 C. 
651. Although the legislature had power in 
1908 to override the Letters Patent, the 
legislature has not by introducing S. 21, C. 

P. Code, overridden the provisions of cl. 
12, 56 C. 940=1929 C. 358. Neither the 

practice of the English Courts nor the prac¬ 
tice of the Indian Courts in proceedings 
under the Divorce Act can apply to proceed¬ 
ings under CL 12 of the Letters Patent 
which are governed by the procedure laid 
down in the Code of Civil Procedure. 57 
C. 1089=34 C.W.N. 3191=1930 C. 558. 
Per Derbyshire, C. and Ameer AH, J ,— 
Where the parties to a marriage are not 
domiciled in India and the husband is a non¬ 
resident foreigner, the High Court has no 
jurisdiction to entertain a suit brought by the 
wife under cl. 12 of the Letters Patent for 
a declaration under S, 42 of the Specific 
Relief Act that her Christian marriage with 
the defendant has been dissolved as a result 
of her conversion to Islam and the refusal 
of the defendant to embrace Islam when 
presented to him. Per Derbyshire, C.J .— 
Even the submission of the defendant to the 
jurisdiction of the Court will not av^l the 
plaintiff. 46 C.W.N. 465. An application 
to revoke a leave once granted under cl. 12 
is maintainable. The party is not obliged 
to wait until the trial and to take the point 
by way of defence in his written statement. 
The application to revoke should however 
be based on something better than a mere 
criticism of the clarity of the pleadings. In 
granting leave or revoking it, the Judge 
should go by the cause of action alleged. 
Where in the case of contracts part of the 
cause of action arises within the jurisdic¬ 
tion of the Court, the defendant cannot ask 
for revocation unless he shows that cl. 12 
has no application at all. 58 C. 539=1931 
C. 659. Per Rankin, C./.—It cannot be 
said that the Judge in granting leave should 
not consider matters of evidence outside tne 
plaint. (Ibid.) Application to revoke leave- 
Case involving important and 
tions—Proper procedure. See 35 C.W.N. 
930. See also mi C3.y. 236. 
order—Procedure. See 58 C. 539=1931 C. 

659. 
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Suit FOR Land.— The test whether a suit 
IS a suit for land or other immovable pro¬ 
perty is not a formal test, but regard is to 
be had to substance of the suit. 31 I.C. 
581i=42 C. 942. The term 'suit for land or 
other immovable property' is not limited to 
suits in which the plaintiff seeks to recover 
possession of land or other immovable pro¬ 
perty. It means suits in which, having re¬ 
gard to the issue raised in the pleadings, 
the decree or order will affect directly the 
proprietary or possessory title to land or 
other immovable property. 104 I.C. 721^ 
54 C. 655=1927 C. 768, See also 1937 Cal. 
593=1.L.R. (1937) 2 Cal. 644. Where the 
plaintiff sued to have it established that, on 
the death of the tenant for life, the title to 
the immovable property no longer remained 
in the Official Trustee in trust for the sons 
as they attain the age of 21 years but revert¬ 
ed to the estate of the settlor and that the 
property accordingly had become available 
to satisfy the claims of their creditors: 
Held, that the suit was one for land though 
the plaintiff did not claim a proprietary title 
in himself. 58 C. 768=1931 C. 651. A suit 
for specific performance of an agreement to 
mortgage lands outside the jurisdiction is a 
suit for land. 48 C. 882=1922 C. 328. Se-c 
also I.L.R. (1937) 2 Cal. 644 ; 27 C.W. 
N. 65=49 C. 60. Claim for damages for 
erecting masonry buttresses is a claim for 

land.^ 17 I.C. 500=39 C. 739; 42 C. 742. 

A suit to recover damages for breaking 
through plaintiff’s mine or land and carrying 
away coal is a suit for land. 39 C. 739. A 
suit for damages in respect of injury to land 
is a suit for land, and so if the land is out¬ 
side the original jurisdiction of High Court, 
the High Court cannot try it. 38 I.C. 571 
=24 C. 10, Where the plaintiff claimed 
that he was entitled to the whole of the resi¬ 
duary estate of the testator to the exclusion 
of certain other persons and for a declara¬ 
tion that the purported dedication of the 
properties' made debutter under the will was 
void; Held, that the proceeding was a suit 
for land. 56 C. 979. Debutter property partly 
in Calcutta and partly in mofussil—Juris¬ 
diction. See 60 C. 54=1933 C. 295. See 
also I.L.R. (1938) 1 Cal. 531=42 C.W.N. 
422 (Suit for construction of will and ad¬ 
ministration). I.L.R. (1938) 1 Cal. 354= 
1938 Cal. 271, (Suit for possession of 
movables situate outside jurisdiction). A 
suit by trustees under a composition deed 
regarding certain properties within the 
original jurisdiction of Calcutta High Court 
does not cease to be a suit for land, merely 
because the properties have been entirely 
swept away by prior encumbrances. 56 C. 
940=1929 C. 358. Where in a suit on a 
mortgage the mortgaged premises were out¬ 
side the jurisdiction of the Court leave could 
not be granted under Cl. 12. 49 C.L.J. 
235=1939 C. 373. A suit for land part of 

which only was situate within the ordinary 
Original civil jurisdicton of the High Court 


and the other part was situate in the mofus- 
S.1 was brought on the Original Side with¬ 
out leave being obtained under Cl. 12; Held 
that as regards all properties outside the 
original jurisdiction of the High Court the 
suit was without jurisdiction and that effect 
must be given to the objection about juris- 
diction though taken in the appellate Court 
for the first time. 56 C. 940=1929 C. 358 
fl/ro 41 C.W N. 854; 41 C.W.N. 1133’; 
43 C.W.N. 365; 44 C W N ?14 

41 C.W.N. 854.’ Under a 12 of 

the Letters Patent in the case of a 
suit for land of which a part is within its 
jurisdiction, the High Court acquires juris¬ 
diction over the entire suit provided that 
Its leave is first obtained. When once it 
acquires jurisdiction to determine the suit 
the decree that it passes is in no way diffe- 
rent from a decree passed by the mofussil 
Court. Thus, an order for sale passed in 
a mortgage suit in respect of properties part¬ 
ly situate outside the original jurisdiction 
does operate as lis pendens. 58 C. 598=1931 
C. 763. Where a deed of trust by way of 
^mposition for creditors was executed in 
Cal^tta and it comprised certain properties 
in Calcutta and certain items outside and a 
suit was filed on the Original Side to en¬ 
force the deed without sanction under Cl. 
12, but the objection to jurisdiction was 
taken only in appeal, held, (1) that the 
plaintiff should have obtained leave to sue; 
(2) that the objection to jurisdiction could 
be raised in appeal; (3) that S. 21, C.P. 
Code, did not abrogate the mandatory provi¬ 
sions of Cl. 12; (4) that the suit could be 
proceeded with only as regards properties 
within the jurisdiction of the High Court 
on Its Original Side and that the mere fact 
that they were transferred subsequent to the 
institution of the suit did not affect the main¬ 
tainability of the suit. 56 C. 940=1929 C. 
358. S. 92 of the C.P. Code, must be taken 
as overriding Cl. 12 of the Letters Patent 
A suit under S. 92 of C.P. Code, cannot be 
instituted m the High Court when the sub¬ 
ject-matter of the trust is situated outside 
the local limits of its jurisdiction, even 
though the defendants may dwell or carry 
on business within. 59 C. 357=1932 C. 
444. Leave to sue—Suit for damages for 
wrongful conversion of house in the Punjab 
—One of the joint tort-feasors residing in 
Calcutta—Suit for recovering sale proceeds 
and for account—Maintainability. See 116 
I.C. 727. Suit for damages for malicious 
prosecution —Forum: See 60 C. 918=38 
C.W.N. 120=1933 C. 706, Specific per¬ 
formance of contract to sell land. 19 C. 
358; 49 C. 670. Suit for declaration that 
lease is subsisting. 36 C. 59. High Court 
—Original Side—Limited territorial juris¬ 
diction—Fictitious entry in mortgage—Not 
effective to give jurisdiction—Decree of 
High Court—Nullity. 41 C. 972=41 LA. 
910=23 I.C. 637 (P.C.). Where the 

value of the Calcutta property mortgaged i§ 
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almost infinitesimal and the intention of 
the parties was not to malce that property 
an effective part of the security given in the 
mortgage, and it was included merely to 
confer jurisdiction on the High Court and 
not for any other purpose, held, that leave 
to institute the suit on the mortgage should 
not be granted under Cl. 12, as the High 
Court had no jurisdiction to entertain the 
suit. 41 C.W.N. 854. But when the High 
Court grants leave under the clause, it 
holds that the property included in the 
mortgage was validly included in it and was 
intended to be so included and charged. And 
when a decree has been passed in such suit, 
it is not open to a party afterwards in a 
subsequent suit based on such decree to con¬ 
tend that the property was not really intend¬ 
ed to be included in the mortgage and that 
the decree was therefore without jurisdic¬ 
tion. 41 C.W.N. 3%z=1937 C. 88. 

Leave to sue. —Where persons living out¬ 
side jurisdiction are made parties to a suit 
but leave to sue is applied for and the High 
Court has granted it, the suit is valid as 
against them. 1937 C. 172=171 I.C. ()52. 
See also (1940) 1 Cal. 497=44 C.W.N. 
460. The Calcutta High Court cannot 
grant leave to enforce a cause of action re¬ 
garding properties partly within and partly 
without the ordinary original civil jurisdic¬ 
tion, and so a decree affecting properties 
outside those limits is void. 56 I.C. 532 
1=24 C.W.N. 633. A contract was signed 
by the manager of the defendant business in 
Calcutta; the defendant himself was resi¬ 
dent of Singapore. The defendant can be 
sued in his firm's name for damagp for 
breach of contract in the Original Side of 
the High Court. 10 I.C. 895. Suit for 

damages for wrongful conversion of house 
in the Punjab-One of the joint tort-feasors 
residing in Calcutta—Leave to sue cati be 
granted bv Calcutta High Court. 32 C. 
W.N. 208. See also 1941 Cal, 291 (Suit 
for money lent in Calcutta to non-resident 
foreigner. Cal.H.C. has jurisdiction), The 
High Court has the power under the ordi¬ 
nary Original Civil Jurisdiction conferred on 
it by Cl. 12 to pass an order for judicial 
separation between Jews. 57 C. 108^-34 
C W N 319=1930 C. 558. The jurisdic¬ 
tion of the High Court as it stood m 
when the Code was republished ^epended 
upon S. 9, High Courts Act of 1861. It 
was to have such power and authority as 
Her Maiestv may by Letters Patent grant 
and clfrect ^6 C. 940=1^9 C 358. . In 
a suit by an assigt^e of a debt, the assign¬ 
ment is a part of the cause of action 
upon that leave is invariably granted. It is 
impossible in practice to decide before the 
hearing of the suit whether an assignment is 
or is not bofia fide. The Court would not 
be justified on a mere suspicion tliat the 
assig^nor might not have acted in the ordi¬ 
nary way of business in depriving the plain¬ 
tiff of the right to bring a suit in the place 


where the assignment was made. 37 C.W. 
N. 1139=1934 C. 175. But where the sum 
at stake is not a large one and pritna facie 
there is no issue likely to be raised which 
the tribunal at the place where the note was 
originally executed and where the defen¬ 
dant resides is not competent to try satis¬ 
factorily, and where further assignment of 
the promissory note was executed on the 
last day before the expiry of the period of 
limitation and collusively for the purpose 
mainly of giving the High Court jurisdiction 
which it would not otherwise possess, the 
case is one in which leave under Cl. 12 ought 
not to be granted. 63 C. 435=40 C.W.N. 
161=1936 C. 349. In such a case the High 
Court has power to recall the leave granted 
at the time of the filing of the plaint, the 
grant of leave at that stage being only ex 
parte. But it is important that the defen¬ 
dant who applies for revocation must take 
steps to have the leave set aside at the ear¬ 
liest possible moment. 63 Cal. 435. See 
also 40 C.W.N. 165=1936 C. 230. It is 
not usually right to grant leave under Cl. 
12 of the Letters-Patent in a case where the 
part of the cause of action on which the 
jurisdiction depends is a matter with which 
the defendants have had nothing to do; and 
generally speaking, when people take an 
assignment of a promissory note, they should 
be prepared to enforce their claim either in 
the Court within whose jurisdiction the 
makers reside, or in a jurisdiction where a 
part of the cause of action with which the 
makers are directly concerned has arisen. 
In the case of note executed by a mercantile 
firm, different considerations will prevail, for 
parties engaged in mercantile transactions 
must be held to contemplate the possibility 
of the note passing from hand to hand by 
negotiation and eventually getting into the 
hands of a party who may elect to sue in a 
Court which does not suit the convenience 
of the maker. 63 Cal. 526=40 C.W.N. 
164=1936 Cal. 219. But .r^v 63 C. 908=40 
C.W.N. 717; 40 C.W.N. 1349. 

Waiver of Objection to Jurisdiction.— 
A defendant cannot be held to have waived 
his objection to jurisdiction, when the plaint 
alleged the cause of action to have risen 
wholly within the original civil jurisdiction, 
if it afterwards turns out that a portion was 
beyond jurisdiction, and no leave was ob¬ 
tained, 38 I.C. 571=41 C. 10. An ob¬ 
jection as to want of such leave might be 
waived and would be considered to have 
been waived if the defendant had taken any 
steps in furtherance of the suit to its trial. 
18 I.C. 898=17 C.W.N. 512. But see 56 
B. 324=137 I.C. 381 = 1932 B. 291; 56 C. 
979, contra. The failure to obtain leave in 
a suit where leave is necessary under the 
Letters Patent goes to the root of the juris¬ 
diction and the want of jurisdiction in the 
Court to entertain the suit cannot be over¬ 
come or waived by the consent or submis¬ 
sion of the parties. 56 C. 979. Leave 
granted subsequent to prexeotetion of plaint 
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13. And We do further ordain that the said High Court of Judicature at 

Extraordinary original Wdliam in Bengal] [Bombay,] shall 

Civil jurisdiction. have power to remove, and to try and determine, as a 

L • .-I,- ... , Court of extraordinary original jurisdiction, any suit 

iff I jurisdiction of any Court, whether within or wfthout 

m Madras, [Bengal Division of the Presidency of Fort William] 

[Bombay], subject to its superintendence, when the said High Court shall think 
proper to do so, either on the agreement of the parties to that effect, or for 

of th^said High^Court ^ reasons for so doing being recorded on the proceedings 

14. And We do further ordain that where plaintiff has several causes of 

T . 1 - r , action against defendant, such causes of action not 

Joinder of several causes kpincr frZ or action not 

of action. o^her immovable property, and the 

said High Court shall have original jurisdiction in 
respect of one of such causes of action, it shall be lawful for the said Hieh 
Court to call on the defendant to show cause why the several causes of action 
should not be joined together in one suit, and to make such order for trial of the 
same as to the said High Court shall seem fit. 

15. ^[And We do further ordain that an appeal shall lie to the said High 


LEG. REF. 

^ Substituted by Amending Letters Patent, 
dated 11—3—19 and of 9th December, 1927. 

NOTES. 

relates back to date of institution. 43 C. 
W.N. 1015. 

Cls. 13 and 15—Madras cases.—An 
order for transfer of a suit to the High 
Court under Cl. 13 is a “judgment” and 
appealable. 45 M.L.T. 152=1924 M. 90 
[35 M. l'=21 M.L.J. 1 (F.B.), Foil.] 

Application for transfer of suit from the 
Presidency Small Cause Court to the High 
Court is governed by CL 13, and must be 
made to judge sitting on the original side 
of the High Court. 13 LC. 860=22 M. 
L.J. 187. Case transferred to High Court 
from Judicial Commissioner, Coorg, is ap¬ 
pealable under Cl. 15. 1922 M.W.N. 830. 

The powers of the High Court in a case 
transferred from the District Court, are 
confined to those exercisable by a district 
Court but for the transfer. 38 M. 807=41 
LA. 314=27 M.L.J. 30 (P.C.). Where 

a suit is transferred from the City Civil 
Court to the High Court under Cl. 13 and 
tried by the High Court as a Court of 
Extraordinary Original Jurisdiction, the 
Court-fees payable are those in force in the 
High Court as a Court of Ordinary Ori¬ 
ginal Jurisdiction (and not those payable 
under the Court-Fees Act) as the case is 
expressly governed by S. 14 of the Madras 
City Civil Courts Act (VII of 1892), 60 M. 

L.T. 435. , ^ _ 

Cls 13 and 14—Bombay cases.—5ce 27 

B. 575; 34 B. 364. 

Cls. 13 and 15—Calcutta cases.—An 

order of a single Judge transferring a suit 
from the Small Cause Court to the High 
Court for trial is not a judgment and no 
appeal lies from the order. 60 LC. 963= 

47 C. 1104. The question whether there 

’ C.CM.-417 


should be a transfer ‘for purposes of 
justice within the meaning of Cl. 13 
has to be determined by reference to the 
circumstances of each case, and the balance 
of convenience is certainly a matter for con¬ 
sideration. 54 C. 607=1927 C. 791. Word 
suit as comprising probate proceedings— 
iransfer of pending proceeding in a Sub¬ 
ordinate Court to the High Court-Order if 
appealable. See 54 C. 126=1927 C. 281. 

Cl. 14.—The plaintiff filed a suit in 
Bombay against the ex-Maharaja of Indore 
claiming to recover damages for false im¬ 
prisonment and injury, for wrongful use 
and occupation, and for wrongful conver- 
Sion and misappropriation of certain pro- 
P®''*-'’- “he defendant contended that the 
Court had no jurisdiction to entertain a suit 
tor false imprisonment and personal injury. 
The Court granted leave under Cl. 12 and 
the question arose whether the cause of 
action could be considered under Cl. 14. 
Held, (1) that in order to give jurisdiction 
It was not necessary that the defendant 
should admit that at least one cause of action 
arose within the original jurisdiction; (2) 
ttiat the words “such causes of action not 
being for land or other immovable property” 
in Cl. 14 means “excluding any cause of 
action which is for land or other immovable 
property \ (3) that-the cause of action for 
false imprisonment though not one for land 
or other immovable property could be joined 
to the other two causes of action which arose 
within the jurisdiction; (4) that under the 
circumstances of the case it could not be 
said that the Court had no jurisdiction at 
all on the ground that the defendant was 
a non-resident foreigner. 53 B 251—^1 

Bom,L.R. 7=1929 B 100 . ' 

Cl. 15 1 Effect OF amendment of 
15 AND CF.-The Letters Patent of the High 
Court had been amended by further Letters 
Patent, dated 9th December, 1927, ii; 
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Court of Judicature at Madras [Fort William in 
Appeal from the Courts Bengal] [Bombay], from the judgment (not being a 

The H"KircLVT!n''.'u appd- i^cigment passed in the exercise of appellate jurisdic- 
late jurisdiction. respect of a decree or order made in the 

exercise of appellate jurisdiction by a Court subject 
to the superintendence of the said High Court, and not being an order made in 
the exercise of revisional jurisdiction, and not being a sentence or order passed 
or made in the exercise of the power of superintendence under the provisions 
of section 107 of the Government of India Act, or in the exercise of criminal 
jurisdiction) of one Judge of the said High Court or one Judge of any Division 
Court pursuant to section 108 of the Government of India Act, and that notwith¬ 
standing anything hereinbefore provided an appeal shall lie to the said High 
Court from a judgment of one Judge of the said High Court or one Judge of 
any Division Court, pursuant to section 108 of the Government of India Act, 
made^ in the exercise of appellate jurisdiction in respect of a decree or order-made 
in the exercise of appellate jurisdiction by a Court subject to the superintendence 
of the said High Court, where the Judge who passed the judgment declares that 
the case is a fit one for appeal; but that the right of appeal from other judgments, 
of Judges of the said High Court or of such Division Court shall be to Us, Our 
Heirs or Successors in Our or Their Privy Council, as hereinafter provided. 

LEG. REF. was a question of fact involved in the second 

2 Madras amendment.—In the fifteenth appeal or that the second appeal was allowed 

clause of the Madras and the decision of the lower appellate Court 
Appeal to the Letters Patent between reversed or modified, or that the valuation 
High Court from the words ‘pursuant to of a second appeal was not insignificant, is 
Tudges in the S. 108 of the Govern- not by itself, conclusive for the grant of 
Court. ment of India Act, such leave to appeal. Leave to appeal how- 

made* and the Avords ever may he limited to certain points only, 
‘in the exercise of appellate jurisdiction* the in which case the appellant Avill be confined 
words ‘on or after the first day of February, to such points. Where the decision in 
One thousand nine hundred and twenty-nine’ second appeal was based on the construc- 
shall he inserted. \N.B .—This Amendment tiou of a deed of adoption which contained 
is to conic into force on 1st February, 1929.] certain peculiar provisions; Held, that leave 
[Amended by Letters Patent, dated 12th should be refused. Principles applicable to 
December 1928.] grantmo of leave to appeal elaborately dis- 

NOTES. cussed. 53 M. 405=1931 M. 202=58 M. 

material respects. S. 15 provided for an L.T. 388. ^ee also 56 M.L.J. 369. 
appeal to the High Court against the deci- Madras cases: Scope of Cl. 15.—Cl. 15 
sion of a single judge but under the change is not controlled by S. 105, C.P. Code, and 
now made such appeal Avill lie only when the it is open to a person, though he does not 
fudge against whose decision it is intended appeal against the order of remand to attack 
*to prefer an appeal certifies that the case is it in his appeal against the final decree. 30 
a fit one for appeal. S. 36 provided for L.W. 787=1929 M. 349. 
the opinion of the Senior fudge prevailing Meaning of worps “Trial**.— The word 
in certain cases when two judges constitut- “trial’* includes an appeal under Cl. IS. 22 
ing a Division Bench dificred in opinion. M.L.J. 44=12 I.C. 653. 

The sccton has been amended so as to do Construction of Cl. IS.—Where it is 
away with the opinion of the Senior Judge doubtful whether the decision appealed 
prevailing in any case. 32 C.W.N. Journal, from was in revision or second appeal but 
p. 46. The amendment of this clause does the party aggrieved had a right of second 
not take effect retrospectively so as to take appeal, it must be construed as an appeal 
away a right of third appeal which the ^ Letters Patent appeal would lie in an 

suitor had under the Letters Patent on the appropriate case. 1930 M. 489. In grant- 
date of the institution of his suit. 32 C. jj^or ^ certificate for leave to appeal under 
W.N. 1130=1928 C. 640 (F.B.T Sec also q. IS. it is not open to the Judge granting 
48 C.L.J. 150: 55 M.T..J. (Short notes) leave to limit the points fit for appeal: it 
37 citing S.R. No. 12176 of 1928. Other- Court hearing the Letters Patent 

wise in matters of procedure. 30 Bom.L. appeal to sav what questions it will allow to 
R. 942=1928 B. 371. No hard and fast be raised. I.L.R. (1941) Mad. 775=1941 

rule can be laid down as regards the grounds Mad. 481=(1941) 1 M.L.f. 800 (F.B.). 
on which leave to appeal should be granted An order refusing to grant review of a 
by a fudge under Cl 15 of the amended judgment in a second appeal, is an order 
letters patent against his decision passed in made in the exercise of such second appel- 
second appeal. The mere fact that there late jurisdiction. Hence a Letters Patent 
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appeal from such an order is incompetent 
without the necessary leave under Cl 15 

I. L.R. (1938) Mad. 633=1938 Mad. 399= 
(1938) 1 M.L.J. 402. 

‘7udgment'\— Meaning of, see, 52 M.L. 

J. 161=50 M. 380; 35 M. 1=21 M.L.J. 
1 (F.B.); 47 M. 316=1924 M. 597=46 M. 

L. J. 138. The term “judgment” includes 
an order awarding costs even if they are 
discretionary and such order can be appeal¬ 
ed against.' 22 I.C. 551. 

What are Judgments,—[5* a/so cases 
under “cases where appeal lies”.] An order 
as to costs passed by a Judge, sitting on 
original side on a review of taxation by the 
taxing officer. 42 M. 352=36 M.L.J. 351 
*(F.B.). Order for transfer of a suit. 47 

M. 136=1924 M. 90. Order under Prov. 
Sm. C.C. Act, S. 25. 39 M. 235=29 
I.C. 846=29 M.L.J. 12. An order of a 
single Judge on an application for an ad 
interim injunction is a judgment if obtained. 
21 L.W. 310=1925 M. 586. An order 
awarding a plaintiff maintenance pending the 
trial of her suit is a judgment and is ap¬ 
pealable. 1925 M. 443=48 M.L.J. 395. 

Ex ^rte order granting or refusing to grant 
leave to sue, if and when judgment. See 50 
M. 770=52 M.L.J. 329. 

What are not Judgments.—[S e-e also 
under title cases where no appeal lies.''] 
An order refusing leave to amend is not a 
judgment. 3 L.W. 107=32 I.C. 423. 
Order adding a party is not a “judgment” 
and therefore is not appealable. 1930 M. 
987=60 M.L.J. 237. So also an order of 
a single judge refusing an application to set 
aside his previous order excusing the delay 
in applying for leave to appeal in forma 

paup'eris. 59 M. 656=43 L.W. 310=1936 
M. 387=70 M.L.J. 306. The decision of 
the High Court in an appeal under S. 54 of 
the Land Acquisition Act is not a judgment. 

41 M. 943=35 M.L.J. 110. The order of 
a single Judge sitting in the admission 
Court, dismissing a petition for stay of exe¬ 
cution, is not a ‘judgment’. 14 L.W. 701. 
Order referring a partnership suit to Com¬ 
missioner is not a judgment. 1924 M. 406. 
Order of Judge under R. 206. Original 
Side Rules, not judgment. 45 M.L.J. 611 
=1924 M. 386. Order refusing to alter sale 
proclamation or postpone sale is not judg¬ 
ment. 46 M.L.J. 71 = 1924 M. 234. Order 
referring back report to official referee. 51 
M. 235=1928 M. 160=54 M.L.J. 136. 

Order dismissing application to enlarge time 

under Arbitration Act. 51 M. 103=1928 M. 
69=54 M.L.J. 49 (F.B.). Order refus¬ 
ing transfer. 51 M. 330=1928 M. 209=54 
M.L.T. 710. Order in criminal case is not 
a judgment—Sanction anplication. 45 M. 
928=43 M.L.J. 375=1922 M. 495. Order 

refusing to allow inspection of accounts dis¬ 
closed in the affidavit of documents. 1927 
M. 409=52 M.L.J. 192. Order of Judge 
of High Court calling for a finding. 25 L. 

W. 95=1927 M. 317. Order directing stay 

9 


of proceeding pending appeal made condi¬ 
tional on giving security within a certain 
time. 53 M.L.J. 494. But see also 1927 
M. 592=52 M.L.J. 670. Order allowing 
evidence in lower appellate Court. 105 
I.C. 720=1927 M. 1021. 

Cases where Appeal Lies.S ee also 
under 'What are judgments''.] An appeal 
lies against the order of a single judge of 
the High Court refusing to stay the execu¬ 
tion of a decree. 47 M. 316=1924 M. 567 
—46 M.L.T. 138. An order of a judge on 
the original side of the High Court giving 
leave to the plaintiff to sue in fonna pauperis 
is a judgment and is appealable. 1925 M 
167=47 M.L.T. 932. At the hearing of 
such an application even if the Government 
admits the paunerism of the plaintiff, the 
defendant should be given opportunities to 
prove he was not a pauper. 20 L.W. 845 
= 1925 M. 167=47 M.L.J. 932. An appeal 
lies against an order on the original side 
setting aside the abatement of a suit as such 
order is a judgment, 31 I.C. 38=2 L.W. 
948. (35 M. 1, Foil.) Appeal will lie 

against an order by a single Judge of the 
High Court rejecting petition for a revision 
of a small cause judgment. 27 M.L.J. 480 
=26 I.C. 57. See also 30 M. 311. Also 
from order of a single Judge of the High 
Cmirt on a claim petition 39 M. 1196=28 
I.C. 367. Where the Official Assignee 
applies to the Insolvency Judge for an order 
directing delivery of the insolvent’s pro¬ 
perty and for committing to prison for con¬ 
tempt the wife and son of the insolvent who 
remain in the house and obstruct delivery 
aiding the insolvent, but the Judge refuses 
the application, holding that he has no power 
to do so. such order of refusal is a “judg¬ 
ment” within the meaning of Cl. 15; the 
Official Assignee being an aggrieved party 
undei S. 8 of the Presidency Towns Insol- 

^ of appeal. 1938 

Mad. 927=0938) 2 M.L.J. 609. Written 
statement—Amendment of, at plaintiff’s 
instance—Order refusing—Applicability of * 
1925 M. 64=49 M.L.J. 632. Order 
granting review and amending decree is a 
judgment and appealable. 1927 M.W.N 
411=1929 M. 261, See also 56 M.' 915= 
1933 M. 570=65 M.L.J. 222 (F.B.) 

Cases where no Appeal Lies. \See also 
under "JVhat are not judgments."] Inter¬ 
locutory orders passed in Civil Revision 
Petition. 51 M. 165=1928 M. 169=54 M. 
L.J. 323. An order for compensation 
under S. 250 of the Cr.P. Code is an order 
m a criminal trial and the judgment of the 
single Tudge of the High Court in revision 
from that order is not open to appeal. 43 
I.C. 624. No apneal lies from an order of 
a single Judge of the High Court staying 
the further trial of a suit. 30 I C 042— 

18 ^ .312. Also against an order 

passed by a single Judge of the High Court 
m the exercise of its criminal revisinno! 

jurisdiction. 29 I.C. 96=2 L.W 363 ^ 
from order of a single Judge of the High 
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Court passed in revision in proceedings 
Linder S. 488, Cr.P. Code. 39 M. 472=28 
M.L.J. 483=28 I.C. 662. Also against 
order of a single Judge on a revision against 
the order of Magistrate acting under S. 118 
of Cr.P. Code. 39 M. 539=28 T.C. 927 
=28 M.L.J. 307. Proceedings taken for 
binding over persons to keep the peace under 
Ch. VITI of Cr.P. Code, are criminal trials 
within Cl. 15. 39 M. 539. As to order refus¬ 
ing to grant review of Judgment in Second 

appeal. T.L.R. (1938) Mad. 633=1938 
Mad. 399=(1938) 1 M.L.J. 402. No 

appeal lies at the instance of the judgment- 
debtor, under Cl. 15 against an order stay¬ 
ing further proceedings on terms in an appeal 
preferred against the preliminary decree in 

a mortgage suit. 1923 M. 197=56 M.L.J. 
197, No appeal lies, under Cl. 15 against 
the refusal of a single Judge of High Court 
to grant leave to appeal from the judgment 
passed by him in a second appeal. 30 L. 
W. 386=57 M.L.J. 398. Where during 
the pendency of an appeal the appellant died 
and an application having been made by one 
of the respondents claiming as legal repre¬ 
sentatives of the deceased the Court brought 
him on record as appellant after going into 
the genuineness of a will under which he 
claimed, held, that the order was not a judg¬ 
ment within the meaning of cl. 15 and was 
not appealable. 1933 M. 417=64 M.L.J. 
493. .Vre also 50 L.W. 202=1939 Mad. 
800=(1939) 2 M.L.J. 414 (Order refusing 
to grant leave to appeal from an order under 
S. 75 (3) of Provincial Insolvency Act). 
Whether an appeal lies under the clause 
against an order of the High Court under S. 
195, Cr. P. Code, is doubtful. 39 M. 768= 

38 T.C. 994. 

Practice and Procedure. —lieforc the 
amendment of 1927 in appeals governed by 
S. 96, C. P. Code, when two Judges of the 
High Court were divided in opinion, the 
judgment of the Judge who confirmed the 
decree of the lower Court prevailed. 21 L. 
W. 721 = 1925 M, 1032. But now a different 
procedure is prescribed. (Sc£ also Cl. 36.) 
Tn an appeal against orders in execution, if 
appellant dies, his legal representative can 
continue the same. 1928 M.W.N. 385=1928 
M. 772. 

Revtfav. —The High Court is competent 
to entertain an application to review a judg¬ 
ment passed in a Letters Patent appeal. S. 
114, C. P. Code, applies to judgment under 
the High Court’s Letters Patent. 40 M. 
651=32 M.L.J. 144. 

Stay of Execution. —The fact that a 
part of a decree is declaratory is no bar to a 
stay of execution thereof being granted 
pending an appeal therefrom. 47 M. 316 
=1924'M. 597=46 M.L.J. 138. Where a 

a second appeal was filed and an application 
was made for stay of execution of the de¬ 
cree of the lower Court and it was dismis¬ 
sed, held, that the order of dismissal was 
not appealable except with certificate as pro¬ 


vided for under the amended Letters Patent. 

30 L.W. 976=57 M.L.J. 783. An order 
passed by a single Judge of the High Court, 
dismissing an application for stay of execu¬ 
tion of the decree of the lower appellate 
Court made in a pending second appeal is 
one made in the exercise of its “appellate 
jurisdiction’’ within the meaning of the 
amended cl. 15 of the Letters Patent and, 
consequently, no appeal lies from such an 
order, unless the Judge who has passed the 
order declares that the case is a fit one for 
appeal. 30 L.W. 976=57 M.L.J. 783. 

Bombay cases.—Under cl. 15 of the 
Letters Patent as now- amended, leave will 
be necessary as regards all decisions in se¬ 
cond appeals by a single High Court Judge 
on and after Februarv, 1, 1929 . 31 Bom, 
LR 473=10:9 B ^ 41 . s'ceaho ^2 Bomi 

L.R. 185=54 B. 331; 30 Bom.L.R. 942= 

52 B. 753. 

“Judgment’.—“J udgment” in cl. 15 means 
a decision affecting the merits of the ques¬ 
tion between the parties by determining some 
right or liability. Tt may be final or preli¬ 
minary or interlocutory, the difference be¬ 
tween them being that a final judgment 
determines the whole cause or suit and a 
preliminarv one only, a part of it. 45 B. 
428=59 T.C. 533=22 Bom.L.R. 1169; 53 I. 

C. 395=21 Bom.L.R. 955. The term 
‘judgment’ means in civil cases a decree'and 
not a judgment in the ordinary sense. 27 
Bom.L.R. 872=49 M.L.J. 25 (P.C,). See. 
also T.L.R. (1940) Bom. 361=42 Bom.L, 

R. 377=1940 Bom. 196; 42 Bom.L.R, 428 
= 1940 Bom.216=1.L.R. (1940) Bom. 426 
(Order of single Judge conferring order of 
remand by appellate Court is appealable). 

Wh.\t are Judgments. —A pronounce¬ 
ment giving liberty of withdrawing his suit 
made after recording evidence and hearing 
argument. 45 B. 377=58 I.C. 1004=22 
Bom.L.R. 1012. An order of a single 
Judge of the High Court refusing to excuse 
the delay in presentation of the appeal. 42 
B, 260=44 T.C. 913=20 Bom.L.R. 172. 

Also an order refusing to excuse the delay 
in presenting an application for leave to ap¬ 
peal to His Majesty in Council. 26 Bom. 
L.R. 395=48 B. 442. Refusal to revoke 
arbitration. 34 B. 1. 

Wh.\t are not judgments. —A finding on 
a preliminarv issue in a suit that it is main¬ 
tainable. 27 Bom.L.R. 1496. A finding on 

a preliminary issue which does not involve 
the practical determination of the suit stm 
amounts to a judgment and is appealable, 
owing to the peculiar framing of the suit m 
which the issue raised does imply 'Is nnal 
determination. 32 Bom.L.R. 285=1930 B, 
262. An order refusing directions *n Inira 
party proceeding under Rr. 130 and 131 of 
the High Court Rules is not a “judgment . 

45 B. 428=59 I.C. 533=22 Bom.L.R. 1169, 
Also order on original side setting aside 
abatement of suit. T.L.R. (1938) Bom. 
704=40 Bom.L.R. 658=1938 Bom, 408, 
Order allowing transfer of summary suit to 
short causes not a judgment. No appeal 
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lies. 27 Bom.L.R. 99=86 I.C. 100. An 
order by a single Judge on the original side 
of the High Court allowing amendment of 
the plaint in a suit bj' a sole partner of a 
firrn in the firm name, permitting the substi¬ 
tution of the name of the partner for that 
of the firm, is merely an order for regulat¬ 
ing procedure and not one affecting the 
rights of the defendant, and is hence not ap¬ 
pealable. 38 Bom.L.R. 529. Nor an 
order of the Court refusing to commit a 
party for breach of an undertaking given to 

the Court. 38 Bom.L.R. 571=164 I. C. 
335=1936 B. 314. An order refusing to 
restrain the defendant by an injunction from 
prosecuting his suit in a foreign Court is 
not a “judgment”. 53 I.C. 395=21 Bom. 
L.R. 955. It is doubtful whether an order 
refusing to grant sanction to prosecute un¬ 
der S. 195, Cr. P. Code, is a judgment. 
24 Bom.L.R. 817=47 B. 270=1922 B. 453. 

Appeal. —An appeal does not lie against 
an order of a judge refusing to grant 
leave to appeal under cl. 15. 32 Bom.L. 
R. 18S=1930 B. 224; or order excusing de¬ 
lay in filing appeal. I.L.R. (1940) Bom. 
361=42 Bom.L.R. 377=1940 Bom. 196. An 
order of the Judge sitting in chambers re¬ 
fusing leave to sue in forma pauperis is 
appealable as a judgment. 32 Bom.L.R. 
1647. An order extending the time for mak¬ 
ing an award is appealable. 32 Bom.L.R, 
1650. The right of appeal from the deci¬ 
sion of one Judge in second appeal to the 
High Court and the right of appeal from the 
decision of more Judges than one to the 
Privy Council are governed mutatis mutan¬ 
dis by the same principles. In each case, 
the case must be certified to be a fit one for 
appeal. Though considerations of private 
or public importance, or importance as pre¬ 
cedents and like matters must exist in a 
greater measure when a decision is requested 
from the Privy Council, than when a deci¬ 
sion is invited from a Bench of the High 
Court, yet where there is no point in dispute 
which the Court could in the exercise of 
judicial discretion certify as being of great 
public or private importance and no import¬ 
ant precedent governing numerous other 
cases, no leave can be granted from the de¬ 
cision of second appellate Court. 34 Bom. 
L.R. 398=1932 B. 218. Where, at the 
time the second appeal was dismissed, no 
application for a certificate was made and 
subsequently at the time when the applica¬ 
tion was made the Judge who disposed of 
the appeal ceased to hold the office of Judge 
of the High Court, held, that a certificate can¬ 
not be granted by another Judge of the High 
Court, and that an appeal under cl. 15 of the 
Letters Patent was not competent without 
a certificate. 32 Bom.L.R. 624=1930 B. 
366. An order grmitmg leave to defend on 
condition that the defendant should deposit 
in Court a sum of money by a date mentioned 
therein is a “judgment” within the meaning 

pf cl. 15 from which an appeal lies. 56 B. 


268=34 Bom.L.R. 252=1932 B. 163. But 
an order fixing the date of sale or extending 
the time for sale of certain partnership pro¬ 
perty is in the nature of an order regulating 
the procedure under the order for sale and 
not a “judgment” within cl. 15 and is not 
appealable. 56 B. 237=34 Bom.L.R. 12= 
1932 B. 134. An order under S. 10, C. P. 
Code, refusing to stay a suit is not a "judg¬ 
ment” within the meaning of cl. 15 and is 
not appealable. 35 Bom. L. R. 15=1933 
Bom. 85=57 B. 364. But see 61 I.C. 670 
contra. An order dismissing a petifioji 
under S. 39, Lunacy Act, to adjudge a per¬ 
son to be a lunatic is not a judgment, and is 
not appeable. 35 Bom.L.R. 38=1933 B. 
112=57 B. 371. Contempt arising out of 
comments upon a pending trial by persons 
some some of whom are parties to the suit 
and some of whom are not is contempt of a 
criminal nature and the order passed in such 
proceedings is not appealable. 35 Bom.L, 
R. 9=1933 B. 108=57 B. 286, An order 
refusing the issue of a commission to exa¬ 
mine witnesses is not a “judgment’^ within 
cl. 15 of the Letters Patent and no appeal 
lies from such an order. [35 M. 1 (F B ) • 
1920 C. 894 : 3 R. 293; 3 Rang. 605, Foil. 

2 I.C. 157, Expl.] 36 Bom.L.R. 272=1934 
B. 168. 

Practice. —In an appeal the whole case is 
open and not merely the points on which the 
Judges differed. 48 B. 691=87 I.C. 199= 
1925 B. 118. 

Calcutta cases.—Amendment of Letters 
Patent not retrospective. Cl. 15 of thq 
amended Letters Patent does not take effect 
retrospectively so as to take away a right of 
third appeal which the suitor had under the 
old Letters Patent on the date of the insti¬ 
tution of his suit. 48 C.L.T. 150=32 C.W 
N. 1130=1928 C. 640 (F.B.). Otherwise 
in matters of mere procedure. See 1928 

B. 371. As to the effect of the amendment 
of 1927, see notes under cl. 15, Bombay 
Cases. A Judge hearing an application pray¬ 
ing for leave to file an appeal under S. 15, 
has no jurisdiction to entertain an application 
for the extension of the period of limitation 
under S. 5 of the Limitation Act for filing 
the appeal. That would be a matter for the 
Division Bench that may be constituted by 
the Chief Justice for the purpose of hear¬ 
ing Letters Patent Appeals and if there is 
no such Bench, it will be for the Chief Jus¬ 
tice to constitute a Division Bench to deal 
with the application for extension of time 
46C.W.N. 131. 

Judgment.—T he term ‘judgment' means 
decree or order.” 47 I.C. 677=28 Cr.L. 

J. 20. Order, of dismissal of an appeal 
without investigation of the merits, may be 
judgment. {Ibid.) ‘Judgment' means the 
sentence of law pronounced by the Court 

22 Cr.LJ 452=20 C.W.N. ' 21 O 

ment signifies what is now termed ‘ Aerrpp ’ 

or ‘order’. 31 I.C. 965=22 C L J S2S ^ % 

C. W.N. 1264. As to whether an adjudicl^ 
tion IS a judgment, the test is what is its 
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effect on the suit or proceeding in which it 
is made. 21 C.W.N. 921=29 C.L.J. 225. 
By the express provision contained in sub- 
S. (2) of S. 26 of the Land Acquisition 
Act, introduced by the Amending Act of 
1921, “judgment" includes a decision of the 
High Court in a L. A. appeal from an 
award of the L. A. Judge. The decision 
in such an appeal is appealable under cl. 15, 
40 C.W.N. 1143=1936 C. 688. also 

45 C.W.N. 181 (decision of Judge on elec¬ 
tion petition) . 

What are Judgments. —Order of attach¬ 
ment before judgment. 50 C. 215=il923 C. 
639. Also order setting aside abatement. 
49 C. 62=1922 C. 335. Also order refus¬ 
ing to stay proceedings. 47 C. 611=24 C. 
W.N. 612. An order rejecting an applica¬ 
tion for judgment on admissions is a judg¬ 
ment and is appealable. 54 I.C. 836=23 
C.W.N. 1017. An order refusing to set 
aside an award, 46 I.C. 687=45 C. 502. 
A decision of a single Judge of the High 
Court reversing in appeal an order of a Dis¬ 
trict Tudge and remanding the case for re¬ 
hearing. 27 C.L.J. 418=22 C.W.N. 627, 
A decision that a suit being open to the ob¬ 
jection of multifariousness cannot be enter¬ 
tained as framed. 45 C. 111=21 C.W.N. 
794. A remand order nullifying the benefit 
of the decree is a judgment. 21 (T.W.N. 
921=41 I.C. 250. An order of a single 
Judge on the Original Side of the CaLutta 
High C>purt dismissing a suit for want of 
.nros''cution is a judgment and is appealable. 

28 C.W.N. 916=51 C. 1025. As an order 

refusing an application for the appointment 
of a receiver based on a provision in the 
indenture of hypothecation, that on a breach 
of any one of the covenants contained there¬ 
in, the plaintiff's assignor would be entitled 
to have a receiver appointed, the order has 
determin^'d a right which is one of the mat¬ 
ters in the controversy itself, and so is a 
judgment within the meaning of cl. 15. 39 

C.W.N. 155=1935 C. 35. An order of a 
Single Judge of the High Court under S. 9 
of the Insurance Act directing the refund, 
of the deposits under S. 7 of that Act. is a 
‘judgment’ within the meaning of cl. 15 of 
the Letters Patent and is appealable. So 
also an order under S. 61 (1) and (2) of 
the Insurance Act reducing the amount of 
the insurance contracts. 46 C.W.N. 441. 

What are not Judgments,— Order res¬ 
toring suit is not a judgment. 49 C. 616= 
1922 C. 407. Order admitting appeal filed 
out of time. 32 C.W.N. 935. Suit on be¬ 
half of a lunatic—Application to take the 
plaint off the file—Dismissal of the applica¬ 
tion is not a judgment, 26 C.W.N. 242= 
1922 C. 172. Order refusing leave to file 
written statement is not a judgment and is 
not appealable, 49 I.C. 120=45 C. 818. 
Ordinarily an order of a Judge on the Origi¬ 
nal Side allowing or refusing an amend¬ 
ment is not a judgment. 45 C. 305=47 I. 
C. 129=22 C.W.N. 611. Order refusing 


to issue commission to examine witnesses is* 
not a judgment. 55 I.C. 766=31 C.L.J. 
162. The judgment given upon a case stated 
by the Commissioner of Income-tax under 
S. 66 (2) of the Income-tax Act. 52 C 
546=29 C.W.N. 398=1925 C. 598. The 

opinion pronounced or delivered by a Judge 
on the original side of the High Court on a 
special request referred to him by the Re¬ 
gistrar under R. 50, Ch. XXVI of the High 
Court Original Side Rules: 40 C. W. N. 
1264=(1937) I.L.R. 1 Cal. 149. An order 
setting aside an ex parte decree and the at¬ 
tachment in consequence thereof is not a 
“judgment”. 30 C.W.N. 104. Transfer¬ 
ring a suit under cl. 13 of the L. P. 47 C. 
1104. See however 45 M. L. J. 152. An 
order of a Judge of the High Court in an 
appeal filed under the Tea Control Act re¬ 
fusing to strike out the Tea Licensing Com¬ 
mittee as respondents, is not a “judgment” 
within the meaning of Cl. 15. No appeal, 
therefore, lies from his order to a Division 
Bench of the High Court. 45 C.W.N. 454. 

Cases where Appeal Lies. —Rulings under 
this clause before the amendment of 1927. 

also cases under *\vliat are judgme^\isy\ 
An order refusing to stay a suit under S. 10, 
C.P. Code, is a judgment within Cl. IS of 
the Letters Patent and is appealable. 61 C. 
670=38 C.W.N. 818. But see 57 B. 374, 
contra. An order of a Judge of the High 
Court remanding a case to the Small Cause 
Judge who refused to a grant sanction under 
S. 195, Cr.P. Code to make a further in¬ 
vestigation and pass orders thereon, is a 

“judgment.” 44 C. 816=25 C.L.J. 193. 
See also 23 I.C. 977=41 C. 323. (Order of 
High Court interfering with judgment of 
Presy. S. C. Court.) An order of Judge 
of the High Court in its original jurisdiction 
rejecting an application under C.P. Code, 
O. 9, R. 9, for restoring a suit dismissed for 
default. 43 C. 857; 20 C.W.N. 594. Where 
the Judges of Division Bench, hearing an 
appeal in a probate case have disagreed and 
a decree has been drawn up in accordance 
with S. 98 of Cr.P. Code, an appeal lies 
under CL 15, 31 I.C. 319=22 C.L.T. 298. 

Order refusing permission to creditor to 
prove debt in a company’s winding up pro¬ 
ceeding is appealable. 31 C.W.N. 1894=193 
I.C. 659=1927 C. 689. See also 64 LC, 
689=34 C.L.J. 489. So also order direct¬ 
ing change of attorney. 60 C. 1273=37 C. 
W.N. 998. Order granting revocation of 
patent. 43 C.W.N. 697. 

Case where no appeal Lies .—[N 
also cases under "IP/w/ are $iot judgment**] 
Cl. 15 (as amended)—Second appeal dis¬ 
posed of under S. 98 (2). C.P. Code, prior 
to amendment—Application for certificate to 
one of the two Judges dismissing appeal— 

Maintainability—Letters Patent Appeal- 
Right if preserved. See 56 C. 507=114 
I.C. 493. Provision whether takes effect 
retrospectively—Suit filed prior to amend¬ 
ment—Second appeal disposed of, after 
amendment—Right of third appeal—Nccci- 
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r tr . rxr-n- r Presidency of Madras, [Bengal Division of {he Pre¬ 
sidency of Fort William] [Bombay], and from all other Courts, subject to its 

superintendence, and shall exercise appellate jurisdiction in such cases as are 

subject to appeal to the said High Court by virtue of any laws or regulations 
now in force. ^ 
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sity for certificate. See 56 C. 512=113 
I.C. 49. Whether an order refusing leave 
to appeal be a judgment or not, it cannot be 
appealed against. Under the Amended 
Letters Patent leave granted by the Judge 
hearing the second appeal is the sole and 
necessary condition for such an appeal. 58 
C. 342=1931 C. 571. The right of appeal 
to the High Court depends upon Cl. 13 and 
whether or not the decision of the learned 
Judge appealed from is a judgment depends 
upon whether or not so far as he is con¬ 
cerned he finally decided the rights of the 
parties as regards the question on which the 
appeal is based. 1930 C. 623. Second 
appeal disposed of under S. 98 (2), C, P. 
Code—Application for certificate under Cl. 
IS—Refusal—Appeal—Court-fee payable. 56 
C. 482. Order admitting appeal filed out 
of time—Applicability. 56 C. 135=114 
I.C. 88=1929 C. 214. No appeal lies from 
an order refusing to issue commission for 
the examination of witnesses. 55 I.C. 766 
’=31 C.L.J. 162. An application for review 
of a judgment of a Division Bench of the 
High Court being rejected by a Judge the 
other having ceased to be a Judge no appeal 
lies. 25 C.L.J. 360=41 I.C. 183=21 C. 
W.N. 652. There is no appeal against an 
order discharging a rule under S. 115 of 
C.P, Code. 33 I.C. 247=22 C.L.J. 22; 
30 I.C. 906=22 C.L.J. 113; 30 I.C. 862= 
22 C.L.J. 40. An order on the original side 
dismissing an application under O. 21, R. 
58, is not appealable under Cl. 15, because 
of the prohibition contained in 0. 21, R. 6. 

37 C.W.N. 641=60 C. 914=1933 C. 715. 
An order under O. 37, C.P. Code, against 
a defendant to furnish security before he 
can defend the suit, is not appealable if it 
is that of a single Judge of High Court, 
original side. 42 C. 735=31 I.C. 238=22 
C.L.J. 41. No appeal lies from an appli¬ 
cation for writ of habeas corpus. 54 I.C. 
727=102 I.C, 647=1927 C. 496. An appeal 
lies under Cl. 16 from a dissentient judg¬ 
ment that has prevailed in an appeal under 
the same clause. 18 I.C. 253=17 C.L.J. 
206. But it can be only with respect to the 
portion of the matter about which there is 
disagreement among the Judges. 40 C.W. 

N. 1143=1936 C. .688. Division Bench of 
High Court hearing appeal—Difference of 
opinion—Dismissal of appeal under S. 98, 
C.P. Code, Letters Patent appeal. 28 C. 
W.N. 637=51 C. 669. Where the Judge 
on the original side directed that the Registrar 
might be at liberty to sell the mortgaged 
properties without reserve: Held, that the 


order was not appealable. 60 C. 506=1933 
C. 504. Opinion pronounced by Judge on 
Original Side (H.C.) on a special request 
referred to him by Registrar, under, R. SO, 

Original Side Rules. I.L.R. 
(1937) 1 Cal. 149=40 C.W.N. 1264. An 

order directing enquiry by the Official 
Referee as to the respective rights of the 
parties for rateable distribution does not 
finally decide their rights. An appeal 
therefrom is incompetent. 57 C. 736=1930 
C. 623. Where a receiver was appointed in 
a partition suit on the footing of intestacy, 
held, that an order refusing to discharge the 
receiver is appealable under the Letters 
Patent. 52 C.L.J. 66=1930 C. 803. 
Where in an appeal under Cl. 15, the respon¬ 
dent rehed on facts and circumstances which 
appeared in the judgment of the lower ap- 
peallate Court and which must have been 
referred to before the single Judge of the 
High Court who heard the second appeal 
but It appeared that such facts and circum¬ 
stances were not referred to in the judo-- 
ment under appeal. Held, that the respon¬ 
dents were entitled to rely on the facts con¬ 
tained in the judgment of the lower appel¬ 
late Court. 34 C.W.N. 97=1930 C. 321. 

Cl. 16; Cal. Cases.-^—.An Appellate Officer 
appointed by the Local Government under 
S. 40 of the Bengal Agricultural Debtors 
Act is not a Civil Court within the meaning 
of S. 16 of the Letters Patent. The civil 
Courts contemplated by that clause do not 
cover Courts which are created by a special 
statute for a special purpose. 68 C.L T 

407=42 C.W.N. 507=1938 Cal. 448 (1). 

Cls, 16 and 26—Madras cases.—Under 
its superintending powers, the main function 

see that the inferior 
tribunal does not usurp a jurisdiction which 
it does not possess whether at all or to the 
extent claimed or refuses to exercise a juris¬ 
diction which it has and ought to exercise or 
act illegally in the exercise of its jurisdic¬ 
tion. _ But it is no part of that function to 
substitute its own opinion for that of the 
Court superintended in matters assigned by 
the legislature to the cognizance of the 
latter. That can be done onlv when a right 
of appeal is given to it. Revi'sional jurisdic¬ 
tion over Board of Revenue regarding orders 
under S. 173, Madras Estates Land Act 
negatived. 55 M. 833=1932 M. 612=63 m’ 

^ ^ Court can entertain 

revision petition against a decree passed by 
a District Munsiff m an Agency tract c;o 

M 356=1936 M. 187=70 M.L.J 2 W 

{t .a.). 
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17. And We do further ordain that the said High Court of Judicature at 

luri.diction as to infants Madras, [Fort William in Bengal] [Bombay], shall 
and lunatics. have the like power and authority with respect of the 

persons and estates of infants, idiots and lunatics 
within the Presidency of Madras [Bengal Division of the Presidency of Fort 

William] [Bombay], as that which was vested in the said High Court 

immediately before the publication of these presents. 

18. And We do further ordain that the Court for relief of Insolvent 

Debtors at Madras, [Calcutta] [Bombay], shall be 

Provision with respect to held before one of the Judges of the said High Court 

of judicature at Madras [Fort William in Bengal] 
[Bombay], and the said High Court, and any such Judge thereof, shall have and 
exercise, within the Presidency of Madras, [Bengal Division of the Presidency 
of Fort William] [Bombay], such powers and authorities with respect to origi¬ 
nal and appellate jurisdiction and otherwise as are constituted by the laws relating 
to insolvent debtors in India. 


the Insolvent Court. 


NOTES. 

Cl. 17—Madras cases.—The High Court 
has therefore jurisdiction to appoint a 
guardian for minors resident within the 
Presidency, though beyond the Presi¬ 
dency town, on the application of the father 
of the minors who is resident in kfadras. 
S. 3 of the Ciuardinn and Wards Act saves 
the power of the Chartered High Courts. 
44 L.W. m=:7\ M.L.T. 873. All that is 
necessary to invoke the jurisdiction of the 
High Court is that the minor should be a 
subject of His Maiesty at the time it is 
invoked. The jurisdiction can be exercised 
over infants in the mofussil in the Presi¬ 
dency provided they are subjects of His 
Majesty. The High Court under Cl. 17 

of the Letters Patent has jurisdiction to 
appoint a guardian of an infant residing in 
the mofussil, who is not a European 

British subject. 71 M.L.T. 873. Cl. 17of 
the Letters Patent confers on the High 
Court the same power as Cl. 32 of the 
Charter of Supreme Court of 1800 con¬ 
ferred on that Court. There is no restric¬ 
tion in these clauses in regard to the Court*s 
jurisdiction as to place or persons. 71 
M.L.T. 873. Whatever the powers of 

the Supreme Court prior to 1858, the 

moment the Crown assumed direct control 
in 1858, every native of British India be¬ 
came ipso facto a British subject. 71 M. 
L.T. 873. 

Cl. 17—Calcutta cases.—The High 
Court can, in the exercise of its inherent 
jurisdiction under Cl. 17 (and apart from 
the Guardian and Wards Act, 1890), appoint 
a guardian of an infant coparcener in an 
undivided Mitakshara family. 49 C. 570= 
138 I.C. 739=1932 C. 502. There is no 
restriction in the powers granted to either 
the Supreme Court or the High Court 
which limits the exercise of guardian¬ 
ship jurisdiction to the Presidency town or 
to European British subjects. The High 
Court has power to appoint a guardian, even 
when the minor resides outside and has no 
property within the limits of the Ordinary 
Original Civil Jursdiction of the High 


Court. 57 C. 533=1930 C. 598. But see 
58 C. 919=1931 C. 188. 

Cl. 17—Bombay cases.—The High Court 
has power and can make an order appoint¬ 
ing a guardian in respect of undivided co¬ 
parcenary property of a minor Hindu co¬ 
parcener, in respect of a minor situate within 
the limits of the ordinary original jurisdic¬ 
tion of the High Court, that is, the town 
and island of Bombay. This jurisdiction 
extends to minors wherever in the Presi¬ 
dency they may be found, provided they are 
subjects of the British Crown. The juris¬ 
diction of the High Court to sanction a con¬ 
tract for the benefit of a minor extends to 
a minor Hindu coparcener resident within 
the Bombay Presidency, wlio is a British 
subject. Where the manager of a joint 
Hindu family comes to Court and asks it to 
sanction a sale of joint' family property in¬ 
cluding the interests of the minor coparcener, 
as being for the benefit of the minor, the 
Court ought not to make an order cx parte. 
The minor concerned should be made a res¬ 
pondent to the application, and he should be 
represented by a guardian ad litem, who 
should normally be an officer of the Court, 
and he should satisfy himself as to the 
interest of the minor, by requiring further 
evidence as to the alleged necessity for the 
sale or as to the price being a good one, and 
as to how the proceeds of the sale are to 
be dealt with. Tf he requires funds to 
enable him to look into the matter properly, 
the party seeking the order must provide 
such funds. 43 Bom.L.R, 926=1941 Bom. 
397 (S.B.). 

Cl. 18—Madras: Insolvency—Applica¬ 
tion FOR ApJUDICATION—DEBTOR BEING IN 

MOFUSSIL—Court ha\tng jurisdiction being 

CLOSED—JURTSDICTION OF HiGH COURT.—Thc 

High Court has no power to entertain a 
petition for the adjudication of a debtor, 
who is outside the limits of the Presidency- 
town, as an insolvent, even though the 
mofussil Court having jurisdiction in the 
matter is at the time closed for summer 

recess. (52 M. 52=55 M.L.T. 690. Foil.). 
57 M. 453=1934 M. 314=66'M.LJ. 428, 
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Law to be administered by the High Court 

19. And We do further ordain that, with respect to the law or equity to be 

. By the High Court in the 

exercise of ordinary origi- Or Judicature at Madras, [Fort William in 

nal civil jurisdiction. FengalJ [Bombay], in the exercise of its ordinary 

, . , . , original civil jurisdiction, such law or equity shall be 

the law or equity wh^h would have been applied by the said High Court to such 
case if these Letters Patent had not issued. ^ 

20. And M^e do further ordain that, with respect to the law or equity and 

In the exercise of extra- IZt case 

ordinary original civil juris- the said High Court of Judicature at 

diction. Madras, [Fort William in Bengal] [Bombay] in the 

. , , . exercise of its extraordinary original civil urisdic- 

tion, such law or equity and rule of good conscience shall be the law or eqStv 

and mle of good conscience which would have been applied to such case by any 
local Court having jurisdiction therein. ^ ^ 

21. And We do further ordain that, with respect to the law or equity and 

By the High Court in the g,urf ? Jr the said High 

exercise of appellate juris- jy ,, ^ J dicature at Madras, [Fort William 

diction. Bengal] [Bombay], to each case coming before it 

j exercise of its appellate jurisdiction, such law or 
equity and rule of good conscience shall be the law or equity and rule of good 
conscience which the Court in which the proceedings in such case were orimLllv 
instituted ought to have applied to such case. ^ 


m 

in 


Criminal Jurisdiction. 


22 . 


And We do further ordain that the said High Court of Judicature at 

Ordinary ori<rlnaI juris- [^?mbay] shall have Ordinary original 

diction of the High Court. jurisdiction within the local limits of its 

n . . ordinary original civil jurisdiction, and also in respect 

of all such persons, beyond such limits, over whom the said High Court of 

Judicature at Madras [Bombay] shall have criminal jurisdiction at the date of tS 
publication of these presents. 

4 * 

[The corresponding provision of the Calcutta Letters Patent is as 
follows:— 

“And We do further ordain that the said High Court of Judicature at 
Fort William in Bengal shall have ordinary original criminal jurisdiction within 
the local limits of its ordinary original civil jurisdiction and also in respect of 
all such persons both within the limits of the Bengal Division of the Presidency 
of Fort William, and beyond such limits and not within the limits of the criminal 
jurisdiction of any other High Court or Court established by competent legislative 
authority for Jndia as the said High Court of Judicature at Fort William in 


NOTES. 

Cl. 21—Madras cases—The High Cour^ 
as appellate or revisional authority, has no 
jurisdiction to issue an injunction apart from 
and except in accordance with the provisions 

of 0 . 39. (35 L.W. 168, Diss. from.) 37 

L.W. n0zz64 M.L.J. 1121=56 M. 563. 

Calcutta cases: Applicability of Eng¬ 
lish Common Law — Extent of. —Although 
the English common law is enforced on the 
original side of Chartered High Courts, on 
the appellate side and in the mofussil Courts, 
the English common law is not and has not 

even been followed. 61 C. 841=38 (^.W. 




Cl. 22—Calcutta cases.—S. 106 of the 
Government of India Act leaves the defini- 
tion of the High Court’s original criminal 
jurisdiction to be made by the Letters Pa¬ 
tent and the High Court derives a parti¬ 
cular origin^ criminal jurisdiction from Cl 

f’ "'■'hin the powe; 

of the Indian Legislature to alter and 

amend the Letters Patent and consequently 

within the Ordinance making power of X 

Governor-General under the Goverament nf 

India Act. 37 C.W.N. 4«1=1933 

60 C. 814. C. 364^= 


C. CM.—418 
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,[Cl. 23 


Extraordinary original 
criminal jurisdiction. 


Bengal shall have criminal jurisdiction over at the date of the publication of 
these presents’*.] ^ 

23. And We do further ordain that the said High Court of Judicature at 

T • j- * Madras, [Fort William in Bengali fBombavl in the 

Jurisdiction as to person. • r 

exercise of its ordinary original criminal jurisdiction, 
shall be empowered to try all persons brought before it in due course of law. 

24. And We do further ordain that the said High Court of Judicature at 

Madras, [Fort William in Bengal] [Bombay], shall 
have extraordinary original criminal jurisdiction over 
all persons residing in places within the jurisdiction 

of any Court now subject to the superintendence of the said High Court, and 
shall have authority to try at its discretion any such persons brought before 
it on charges preferred by the Advocate-General, or by any Magistrate or 
other officer specially empowered by the Government in that behalf. 

25. And We do further ordain that there shall be no appeal to the said 

High Court of Judicature at Madras [Fort William 
in Bengal] [Bombay], from any sentence or order 
passed or made in any criminal trial before the Courts 
of original criminal jurisdiction which may be cons¬ 
tituted by one or more Judges of the said High 

Court. But it shall be at the discretion of any such Court to reserve any point 
or points of law for the opinion of the said High Court. 

26. And We do further ordain that, on such point or points of law being 

^ ^ so reserved as aforesaid, or on its being certified by 

ceKate°of the ATocatT Advocate-General that, in his judgment, there 

General. - 's an error m the decision of a point or points of law 

decided by the Court of original criminal jurisdiction, 
or that a point or points of law which has or have been decided by the said 


No appeal from High 
Court exercising original 
jurisdiction — Court may 
reserve points of law. 


NOTES. 

CIs, 24 and 29—Calcutta cases.—Extra¬ 
ordinary criminal jurisdiction is conferred 
on the High Court under Cl. 24. Under 
that section, however, the High Court has 
no power to take proceedings against per¬ 
sons, one of whom is not in India at all and 
the others or either Indian subjects or else 
residing within the original jurisdiction. 35 
C.W.N. 1088, also 35 C.W.N. 782; 
35 C.W.N. 1086. Where certain British 
Indian subjects resident within the original 
jurisdiction were accused of offences com¬ 
mitted outside British India, the complaint 
cannot be entertained by the High Court on 
its appellate side, CIs. 24 and 29 not being 
applicable to such a case. 35 C.W.N. 
10^. Where the Advocate-General appears 
on behalf of the accused and does not com¬ 
mence proceeding under Cl. 24, it cannot be 
said that he ceased to be Advocate-General 
and an application by counsel for private 
party to be clothed with the powers of the 
Advocate-General cannot be maintained. 35 
C.W.N. 1082. 

CIs. 25 and 26—Madras cases: Review. 
—The judgment of a special Criminal Bench 
of the High Court constituted under S. 6 
(6) of the Criminal Law Amendment Act, 
1908, is open to review on a certificate grant¬ 
ed by the Advocate-General under cl. 26. 
14 I.C. 896=13 Cr.LJ. 352=(1912) 1 M. 


W.N. 552=12 M.L.T. 1. The expression 
''point of in cl. 26 means the same thing 
as matter of law in S. 418 of the Cr. P, 
Code. It includes such misdirection or non- 
direction as would permit an appeal against 
the verdict of a jury. And misdirection 
includes not only an error in laying down 
the law by which the jury are to be glided 
but also a defect in summing up the evidence 
or in not summing it up or in summing it 
up erroneously. 1930 M.W.N, 249. As 
to whether presiding Judge can reserve ques¬ 
tion, when point was raised after reading 
out charge and accused called upon to plead, 
1936 M.W.N. 281=1936 M. 353=70 
M.L.J. 635 (F.B.). 

CIs. 25 and 26—Calcutta cases.—^Undcr 
els. 25 and 26 the Full Bench is not compe¬ 
tent to order a retrial but should finally de¬ 
cide the matter on review. 47 C. 671=31 
C.L.J. 402=24 C.W.N. 501 (F.B.). (44 
C. 477; 2 B. 61; 17 C. 642, Ref.) As to 
right of appeal or revision in the case of 
trials on the Sessions Side of a High Court, 
w 44 C. 723=21 C.W.N. 167. 

Cl. 26—Bombay cases.—The failure of 
the Judge to comply with S. 297, Cr. P. 
Code, is an error of law which brings the 
case within cl. 26 of the Letters Patent, 
But that clause does not entail that where¬ 
ver any misdirection is found to exist, the 
Court has no option but to set aside the ver- 



Cl. 26] 
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Court should be further considered, the said High Court shall have full power 
and authority to review the case, or such part of it as may be necessary, and 
finally determine such point or points of law, and thereupon to alter the sentence 
passed by the Court of original jurisdiction, and to pass such judgment and 
sentence as to the said High Court shall seem right 



NOTES. 

diet. 60 B. S9Q=38 Boin.L.R. 19=1936 

B. 52 (F.B.). Although the wording of 
S. 537, Cr. P. Code, does not apply to a 
case dealt with under cl. 26 of the Letters 
Patent, the Court ought to apply to such a 
case the principle which underlies that sec¬ 
tion, that is, that where there has been no 
illegality in the mode of trial, but some ir¬ 
regularity in the process of trial, the High 
Court is not entitled to set aside the verdict 
or judgment unless it is satisfied that that 
irregularity has led to a miscarriage of jus¬ 
tice, or has prejudiced the accused. 60 
Bom. 599. It is clearly open to the Court 
to consider, not so much what effect the 
misdirection^ has upon its mind sitting in 
place of a jury, but what the effect of the 
misdirection was or may have been upon the 
minds of the jury which tried the case; and 
in so doing, it must assume that the jury 
was a reasonably competent jury, though it 
must remember that a jury consists of lay¬ 
men and that a misdirection may have more 
effect upon the minds of laymen than upon 
the mind of a trained Judge. 60 Bom. 599. 

Cl. 26—Calcutta cases.—The powers of 
the High Court are limited under cl. 26. 28 

C. W.N. 170=1924 C. 257 (F.B.). Where 
a Judge in his discretion under S. 239, Cr. 
P. Code, desires to try a number of accus¬ 
ed jointly it is not a matter for interference 
on a certificate of the Advocate-General 
under Cl. 26. 38 C.L.J. 309 (F.B.). A 
defective summing up to the jurj’, unless it 
causes a failure of justice is not ground for 
reversing a conviction. 38 C.L.J. 309 (F.B,), 
Where there was a misdirection to the jury 
and it appeared that the accused was preju¬ 
diced thereby and the Advocate-General gran¬ 
ted a certificate under cl. 26 of the Letters 
Patent, held, that the conviction must be set 
aside. Per C. C. Ghose. —Under cl. 26 
the Court can review the entire case and 
determine the point of law reserved or cer¬ 
tified ; the word ‘thereupon* means that the 
point is in favour of the prisoner. The 
Court cannot order a re-trial if the point is 
held in favour of the accused. Where im¬ 
proper evidence has been admitted the Court 
must consider whether such evidence could 
possibly have considerably influenced the 
.minds of the jury and whether it was rea¬ 
sonably certain that the jury would, not 
might, have acted on the unobjectionable 
evidence if the wrongly admitted evidence 
or matter had not also been presented to 
them. 1929 C. 617 (F.B.). Per Rankin, 
Cj. —The phrase “to review the case” as 
used in cl. 26 of the Letters Patent applies 
as much where a point of law is reserved 
by the trial Judge as where the Advocate- 


General has given a certificate. I am far 
from saying that inordinate delay may not 
be a matter for consideration by the Advo¬ 
cate-General at the time when he is called 
upon to consider whether a certificate 
should be granted. Per Jack, /., dissent- 
mg.—in a proceeding under cl. 26, the 

.^xsmine the evidence for itself 
and determine without reference to the 
probable verdict of a jury whether exclud- 
ing the inadmissible evidence the residue is 
sumcient to justify the conviction. The 
fact that a retrial cannot be ordered ought 
to make the Court careful to avoid setting 
a conviction on immaterial grounds. 

1121=1929 C. 617 (F. B.). 
Where the accused was prosecuted for of¬ 
fences under Ss. 406 and 477, I. P. Code 
but It appeared that the Judge had mis¬ 
directed the jury on the question of law 
namely, as to the ingredients forming the 
offence. Held, that it was fit case for in- 

terference under cl. 26. Accused acquitted. 

C. 1051=35 C.W.N. 425=1931 C. 184 
(b.b.). A certificate under Cl. 26—What 
should contain. 21 C.L.J, 377=30 I C 
113=16 Cr.L.J. 561 (F.B.). Once the 
Advocate-General grants a certificate the 
Court has to deal with the case. The state- 
rnent of the trial Judge as to what took 
place before him is conclusive. 30 I. C 
113, When the Advocate-General, kfter 
considering the matter and exercising his 
judgment, refuses a certificate it is not 
within the province of the High Court to 
issue a Rule to call upon him to show cause 
why he should not issue a certificate. 63 
C. 838* The refusal by the Advocate-Ge^ 
neral to give a certificate is not a matter 
which can be called in Question by any pro- 
ceeding in the High Court. The revision- 
al jurisdiction of the High Court in crimi¬ 
nal matters is limited to matters arising in 
the Criminal Courts subject to the appellate 
jurisdiction of the High Court. 63 Cal. 
838. 

Cl. 26—Madras cases: “Decision on a 
POINT OF Law—What Constitutes. — Held 
by the majority (Madhavan Nair and Cur- 
genven, //., dissenting) : A point of law re¬ 
ferred to in cl. 26 of the Letters Patent 
means a point of law submitted to and decid¬ 
ed by the trial Judge or any direction as to 
the law given by him in the course of his 
summing up to the jury. The word ‘deci¬ 
sion* cannot be read so as to cover cases 
where the Judge has never applied his mind 
to the matter and has not pronounced an 
opinion on it. Per Madhavan Nair and 

bTT"' All questions 

which have to be necessarily decided in a 

trial and which m effect have been decided 
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[Cl. 27 


27. And We do further ordain that the said High Court of Judicature at 

^ , Madras, [Fort William in Bengal] [Bombay], shall 

th™ ^ Criminal Courts of the 

Presidency of Madras, [Bengal division of the Presi¬ 
dency of Fort William] [Bombay], and from all other Courts, subject to its 
superintendence, and shall exercise appellate jurisdiction in such cases as are 
subject to appeal to the said High Court by virtue of any law now in force. 

28. And We do further ordain that the said High Court of Judicature at 

^ , Madras, [Fort William in Bengal] [Bombay], shall 

an?'"revfsion ^ or'r'lmiral ^ reference and revision from the Criminal 

trials. Courts subject to its appellate jurisdiction, and 

shall have power to hear and determine all such 
cases referred to it by the Sessions Judges, or by any other Officers now 
authorized to refer cases to the said High Court, and to revise all such cases 
tried by any officer or Court possessing criminal jurisdiction, as are now subject 
to reference or to revision by the said High Court. 


29. And We do further ordain that the said High Court shall have power 

to direct the transfer of any criminal case or appeal 
High Court may direct from any Court to any other Court of equal or supe- 

one Court to another. jurisdiction, and also direct the preliminary 

investigation or trial of any criminal case by any 
officer or Court otherwise competent to investigate or try it, though such case 
belongs, in ordinary course, to the jurisdiction of some other officer or Court. 


Crimincl Law. 


30. And We do further ordain that all persons brought for trial before 

. the said High Court of Judicature at Madras, 

undcrlndiL'pcnal Co7e’.''' [Bombay], either in the 

exercise of its original jurisdiction, or in the exercise 

of its jurisdiction as a Court of appeal, reference or revision, charged with any 

ofifence for which provision is made by Act No. XLV of 1860, called the "Indian 

Penal Code," or by any Act amending or excluding the said Act which have been 

passed prior to the publication of these presents, shall be liable to punishment 

under the said Act or Acts, and not otherwise. 


NOTES. 

by the Judge, though not e.xpressly, would 
fall within the meaning of the word “deci¬ 
sion”. 68 M.L.J. (Supp.) 1 (F.B.). In 
an enquiry following the grant of a certi¬ 
ficate by the Advocate-General the High 
Court has jurisdiction to say that the Advcl- 
cate-Generars certificate should not have been 
granted on the ground that there was no de¬ 
cision on a point of law involved in the case 
and if it came to that conclusion, the peti¬ 
tion could straight away be dismissed with¬ 
out any further consideration of the merits 
of the case. 68 M.L.T. (Supp.) 1 (F. 
B.). 

Cls. 27 and 28—Bombay cases.—Order 
of Chief Presidency Magistrate under Main¬ 
tenance Orders Enforcement Act, 1921— 
Power of High Court to interfere in revi¬ 
sion. 30 Bom.L.R. 350. 

Cl. 29—Bombay cases.—Bombay High 
Court has no power to quash proceedings 
before Village Patil under the Cr. P. Code, 


but it has such power under the Letters 

Patent. 50 I.C. 491=21 Bom.L.R. 274 
(to Bom.L.R. m, Rel.). 

Cl. 29—Calcutta cases.—The second 
half of cl. 29 is addressed to the same, 
subject-matter as the first-half. The sec¬ 
tion merely confers a power of transfer. If 
the High Court transfers the case to its file 
it assumes original criminal jurisdiction. 
The High Court has no power under this 
clause to take proceedings against certain 
persons one of whom is not in India at all 
aiul others are either Indian subjects or else 
residing within the original jurisdiction of 
the High Court. 35 C.W.N. 1088. Where 
certain British Indian subjects resident with¬ 
in the original jurisdiction were accused of 
offences committed outside British India. 
Held, that the complaint cannot be enter¬ 
tained by the Court on its appellate side, 
cls. 24 and 29 not being applicable to such a 
case. 35 C.W.N, 1082. See also 35 C. 
W.N. 1086. 


Cl. 35] 
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Exercise of jurisdiction elsewhere than at the ordinary place of sittina 

of the High Court. 


Judges may be authoriz¬ 
ed to sit in any place by 
way of circuit or special 
commission. 


31. And We do further ordain that whenever it shall appear to the 

Governor in Council convenient that the jurisdiction 
and power,by these Our Letters Patent or by the 
recited Act, vested in the said High Court of Judi¬ 
cature at Madras, [Fort William in Bengal] 

. . [Bombay], should be exercised in any place within the 

jurisdiction of any Court now subject to the superintendence of the said High 
Court other than the usual place of sitting of the said High Court, or at several 
such places by way of circuit, the proceedings in cases before the said High Court 
at such place or places shall be regulated by any law relating thereto, which has 

been or may be made by competent legislative authority for India. 

« 

Admiralty and Vice-Admiralty Jurisdiction. 

32. And We do further ordain that the said High Court of Judicature at 

Qyj, Madras, [Fort William in Bengal] [Bombay], shall 

have and exercise all such civil and maritime jurisdic¬ 
tion as may now be exercised by the said High Court as a Court of Admiralty, 
or of Vice-Admiralty, and also such jurisdiction for the trial and adjudication 
of prize causes and other maritime questions arising in India as may now be 
exercised by the said High Court. 

33. And We do further ordain that the said High Court of Tudicature at 

T>_tT 


Criminal. 


Bombay], shall 
jurisdiction as 


Madras, [Fort William in Bengal] 

have and exercise all such criminal juiisuiciion as 
may now be exercised by the said High Court as a Court of Admiralty, or of 
Vice-Admiralty, or otherwise in connection with maritime matters, or matters 
of prize. 

Testamentary and Intestate Jurisdiction, 

34. And We do further ordain that the said High Court of Judicature at 

. Madras, [Fort William in Bengal] [Bombay], shall 

Testamentary and mtes- power and authority as that which mav 

tate jurisdiction. 

relation to the granting of probates of last wills and testaments, and letters'of 
administration of the goods, chattels, credits, and all other effects whatsoever of 
persons dying intestate, within or without the Presidency of Madras, [Bengal 
Division of the Presidency of Fort William] [Bombay] : Provided always that 
nothing in these Letters Patent contained shall interfere with the provisions of 
any law which has been made by competent legislative authority for India, by 
which power is given to any other Court to grant such probates and letters of 

administration. 

Matrimonial jurisdiction. 

35. And We do further ordain that the said High Court of Judicature at 
.Madras, [Fort William in Bengal] [Bombavl shall 

Matrimonial juris ic ion. jurisdiction, within the Presidency of Madras, 


NOTES. 

Cl. 32 —Calcutta Cases,—Admiralty 
jurisdiction—High Court—Law applicable. 
28 I C. 463=42 C. 85. The Admiralty 
Turisdiction of Calcutta High Coprt rests, 
on cl. 32. The effect is to vest in the High 
Court such civil and maritime jurisdiction 
as might be exercised by the Supreme Court 
as a Court of Admiralty, or by any Judge 
of that Court as Commissary of the Vice- 
Admiralty Court. The Admiralty Juris¬ 


diction of the Supreme Court is defined bv 
Cl. 26 of the Charter of 1774 which con¬ 
ferred upon the Supreme Court a Jurisdic¬ 
tion of Admiralty as the same is used and 
exercised in that part of Great Britain called 
En.gland. 171 I.C. 513=1937 Cal. 122. 

Cl. 35.—The Court cannot give relief 
to parties who are Jews by religion under 
cl. 35 of the Letters Patent. 57 r IflRO 
=34 C.W.N. 319=1930 C. 558. 
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[Bengal Division of the Presidency of Fort William] [Bombay], in matters 
matrimonial between Our subjects professing the Christian religion; Provided 
always that nothing herein contained shall be held to interfere with the exercise 
of any jurisdiction in matters matrimonial by any Court not established by Royal 
Charter within the said Presidency lawfully possessed thereof. 

Powers of Single Judges and Division Courts. 


36. And We do hereby declare that any function which is hereby directed 

to be performed by the said High Court of Judicature 
Single Judges and Divi- Madras, [Fort William in Bengal] [Bombay], in 
Sion ourts. exercise of its original or appellate jurisdiction, 

may be performed by any Judge, or by any Division Court thereof, appointed 
or constituted for such purpose, ^[in pursuance of section 108 of the Government 
of India Act, 1915] ; and if such Division Court is composed of two or more 
Judges and the Judges are divided in opinion as to the decision to be given on any 
point, such point shall be decided according to the opinion of the majority of the 
Judges if there shall be a majority, but if the Judges should be equally divided, 
^[they shall state the point upon which they differ and the case shall then be heard 
upon that point by one or more of the other Judges and the point shall be decided 
according to the opinion of the majority of the Judges who have heard the case 
including those who first heard it]. 

Civil Procedure. 

37. And We do further ordain that it shall be lawful for the said High 

Court of Judicature at Madras, [Fort William in 
Regulation of proceed- Bengal] [Bombay], from time to time to make rules 

and orders for the purposes of regulating all proceed¬ 
ings in civil cases which may be brought before the said High Court, including 


LEG. REF. 

1 Substituted by Amending Letters Patent, 
dated llth March, 1919. 

2 Added by the Letters Patent Amend¬ 
ment of 1927. 

NOTES. 

Cl. 36—Madras cases.—The amended 
cl. 36 applies to all pending cases. S2 M. 
584=1929 M. 497=57 M.L.J. 22 (F.IL). 

In all cases of e(iiial division of opinion be¬ 
tween the Judges of the High Court the 
procedure to be adopted is that prescribed 
in cl. 36 of the Letters Patent and not that 
mentioned in S. 98, C.P. Code. 52 M. 563= 
1929 M. 641=57 M.L.J. 264 (F.B.). In 

the case of difference of opinion in revision 
cases cl. 36 and not S. 98, C. P. Code, 
regulates the procedure. 32 T.C. 330=17 
Cr.L.J. 42. Where a High Court acts in 
revision under S. 25 of the Provincial Small 
Cause Courts Act and the Judges constitut¬ 
ing the Bench differ in opinion. S. 98. C. 
P. Code, does not apply but under cl. 36 of 
the Letters Patent the opinion of the senior 
Judge would prevail. 1925 M. 281=47 M. 
L. J. 876. Difference of opinion among 
Judges—Sanction under Cr. P. Code, S. 
*195 (6)—Opinion of the senior Judge pre¬ 
vails. 39 M. 750=14 l.C. 305=22 M.L. 
J. 419 (F.B.). Proceeding before High 
Court under S. 439, Cr. P. Code—Differ¬ 
ence of opinion—Procedure. See 1932 M. 
W.N. 873. 

Bombay cases.—According to cl. 36, if 


the Judges are equally divided in opinion, 
that of the senior prevailed. 45 B. 719= 
48 I.A. 181=40 M.L.J. 519 (P. C.). 

\N.B. : This is not now good law in view 
of the amendment of the Letters Patent in 
1927.1 also 26 Bom.L.R. 470=1925 
B. 113: 85 l.C. 778=1925 B. 113. S. 98 

of the C. P. Code which provides for refer¬ 
ence of the disputed point to one or more 
other Judges does not affect cl. 36 of the 
Letters Patent. (Ibid.) On a difference 
of opinion in an appeal from the M^ussu 
the procedure is governed by S, 98, G. ^ 
Code and not bv cl. 36. 43 B. 433 and 4% 
=50 l.C. 715=21 Bom.L.R. 157 (F.B.). 

Calcutta cases.—As regards the costs 
of an original side appeal the Judges having 
differed. S. 98. C. P. Code, is not appli¬ 
cable. but cl: 36 applies and the opinion of 
the Chief Justice prevailed. 58 LC. 421— 
24 C.W.N*. 352. .W also 18 C.W.N. 106 
=16 T.C. 922=17 C.L.J. 75. (Not now 
good law in view of the amendment of the 
Letters Patent in 1927). Difference of opi¬ 
nion between two Judges of High Court on 
appellate side—Procedure. 52 C. 1018. Ap¬ 
plicability of clause to—Reference under S. 
66 of the Indian Income-tax Act— 

. ence of oninion among m^'mbers of Division 
Bench—If opinion of senior Tudge prevails. 
51 C. 504. [But S. 66-A of the Income-tax 
Act enacted recently provides otherwise. 
Sc.c also the amended Letters Patent of 
1927.] ^ ^ 

Cl. 37—Madras cases.—R. 107 of the 


Cl. 39] 
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proceedings m its admiralty, vice-admiralty, testamentary, intestate and matri- 
monial jurisdiction respectively; Provided always that the satd High Court shall 
be ^ided in making such rules and orders as far as possible by ^he provisions 

Ta. hT' ’ ‘he provisions of any Taw which 

foJ the same, by competent legislative authority 

Criminal Procedure. 

38. And We do further ordain that the proceedings in all criminal cases 

Regulation of proceed- be brought before the said Hi?h Court of 

”«■ ?• Madras, [Fori William S b“„Li 

criminal jnrisdietion, and alL rKhir cri^i^Sster whicf 

been or may be made m relation thereto by competent legislative r 

India; and that proceedirigs in all other criminal cases shall be regulated by tiT 

General in Council, and being Act No. XXV of 1861, or by such furthe? o’r'Xi 

iri;STor“saT'”‘ -V “O' 

Appeals to Privy Council 

39. And We do further ^dain that any person or persons may appeal to 

Power to appeal. Successors, in Our or Their Privy 

A- r . Council, m any matter not being of criminal iiiri^di/ 

tion, from any final judgment, decree or order of the said High Court of Tudi 
nature at Madras [Fort William in Bengal] [Bombay], made ro appeal and 

diction by Judps of the said High Court, or of any Division Court fCm which 

f ^ V provisions contained in 

the 15th clause of these presents: Provided, in either case, that the sum or 

matter at issue is of the amount or value of not less than Rs. 10,000 or that such 

judgment, decree or order shall involve, directly or indirectly, some claim demand 

or question to or respecting property amounting to or of the value of’not less 

than Rs. 10,000 or from any other final judgment, decree or order made either 


NOTES. 

Appellate Side Rules of the High Court is 
authorised by cl. 37 of the L. P, and is 
therefore not ulfra vires. 29 M.L.J. 784 
c=31 I.C. 74. R. 105 of the High Court 
Appellate Side Rules does not contravene 
the provisions of the C. P. Code by limit¬ 
ing the right of appeal conferred by S. 100, 
C. P. Code, or by varying the provisions 
of O. 41 as to the mode of disposing of ap¬ 
peals. {Ibid.) 

Calcutta cases.—0. 3, R. 4 (5) is in¬ 
consistent with the rules of the Calcutta 
High Court framed under cl. 37, Letters 
Patent and O. 3, R. 4 (5) being contrary 
to rules under cl. 37 the latter must prevail. 
135 I.C. 789=1932 C. 1. 

Cl. 39—Madras cases. —See (1939) 2 
M.L.J. 667 (F.B.). An' application for 
leave to appeal to Privy Council in an in¬ 
solvency matter (original or appellate) lies 
under cl. 39 of the L. P. 22 L.W. 362 


— 1925 M. 243. Deputy Collector sanction¬ 
ing prosecution as Income-tax Officer— High 
Court order refusing to quash proceedinis 

.f appealable. 25 M L.J. 565=21 I.C. 896 

If the High Court has powers to allow an 
appeal to the Privy Council against an order 
in a disciplinary matter, such as suspending 
a vakil from practice, see 43 M L T 
1922 M. 440. 

Bombay cases: Meaning of words — 
The meaning of "final" is that the iudg- 

order must finally determine the 

I°95. ^21=16 Bom 

, CASES.— An award made in 

a land acquisition case by the High Court is 
not a decree. Nor is it a final judgment or 
order within the meaning of cl. 39 No 
appeal lies m such cases. 37 B 506 —17 t 
C. 952=14 Bom.L.R. 1194 ‘i 

20 I.C. 763=17 C.W.N. 421 /p r 
to scope of cl. 39, .ee 55 B. 785=33 Bom' 
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on appeal or otherwise as aforesaid, when the said High Court shall declare that 
the case is a fit one for appeal to Us, Our heirs or Successors, in Our or Their 
Privy Council, subject always to such rules and orders as are now in force, or 
may from time to time be made, respecting appeals to Oursdves in Council from 
the Courts of the said Presidency, except so far as the said existing rules and 
orders respectively are hereby varied, and subject also to such further rules and 
orders as We may, with the advice of Our Privy Council, hereafter make in 
that behalf. 


40. And We do further ordain that it shall be lawful for the said High 

Court of Judicature at Madras, [Fort William in 
Appeal from interlock- Bengal] [Bombay], at its discretion, on the motion, 
tory judgment. High Court be not sitting, then for any 

Judge of the said High Court, upon the petition of any party who considers 
himself aggrieved by any preliminary or interlocutory judgment, decree, order 
or sentence of the said High Court in any such proceeding as aforesaid, not 
being of criminal jurisdiction to grant permission to such party to appeal ^ 
against the same to Us, Our heirs and Successors, in Our or Their Privy 
Council, subject to the same rules, regulations and limitation as are herein ex¬ 
pressed respecting appeals from final judgments, decrees, orders and sentences. 


41. And We do further ordain that from any judgment, order or sentence, 

, , . . . , of the said High Court of Judicature at Madras, 

^^Appeat in cnm.nal cases, Wim^^rn in Benpl] [Bombay], made in the 

exercise of original criminal jurisdiction, or in any 
criminal case where any point or points of law have been reserved for the 
opinion of the said High Court in manner hereinbefore provided, by any Court 
which has exercised original jurisdiction, it shall be lawful for the person ag¬ 
grieved by such judgment, order or sentence to appeal to Us, Our heirs or 
Successors, in Council, provided the said High Court shall declare that the case 
is a fit one for such appeal, and under such conditions as the said High Court 
may establish or require, subject always to such rules and orders as We may, 
with the advice of Our Privy Council, hereafter make in that behalf. 



NOTES. Ill, C. P. Code, overrides cl. 39 of the 

L. R. 1476. The decision of a High Court Letters Patent. (56 C. 512 and 46 M. 958, 

on a reference from the Chief Revenue Foil.). 33 Bom.L.R, 1106=1931 C. 503. 
Authoritv under Income-tax Act is a judg- Calcutta cases.—By '"final ordcf' m cl. 
ment within cl. 39, and an appeal lies to the 39 is meant an order finally deciding any 

Privy Council from the same. 64 T.C. 931 matter directly at issue in the case in rcs- 

=21 Bom T..R. 1102. Sec also (1939) 2 pcct of the rights of the parties. Sec 9 I. 

M. L.J. 667 (F.B.). A decision of the C. 183=15 C.W.N. 848. The words > 

High Court on reference by case stated un- njiy matter not hemg of crimuMi jurisdic- 

dc^S. 51, Income-tax Act (now S. 66) is linn' govern all the classes of judgments or 

not final but merely advisory, and as such decree or orders which are hereinafter in 

is not open to an appeal. 47 B. 72-1=50 I. that clause mentioned. Held, that no ap- 

A. 212=45 M.L.L 295=1923 P.C. 148 pea! lies to the Privy Council against a deci- 

(P.C.) (But the enactment of new S. sion of the High Court sitting in criminal 

66-A provides for such appeal). Applica- appeal and that the application for leave was 

tion under Sp, Rcl. Act, S. 45—Order not maintainable. 58 C. 344=1931 C. 5^. 

refusing—Leave to appeal ought to be grant- Cl. 41—Calcutta cases.—The High 
c(l. 64 l.C. 959=24 Bom. L. R. 1102. Court is not empowered to grant leave to 

Order in civil extraordinary jurisdiction appeal to His Majesty in Council from its 

not appealable. 1923 B. 39. An order of decision in a criminal appeal cither under 

the High Court rejecting the application of a cl. 41 or any other provision of law. 38 

legal representative to be brought on record C.L.J. 406=1924 C. 338. As to whether 
not being final, but interlocutory, no appeal appeal lies to Privy Council from order on 
from the order lies to the Privv Council. certificate bv the Advocate-General, sec 1 

38 B. 421=23 l.C. 373=16 Bom.'L.R. 195. O.W.N. 935=1925 P.C. 1 (25 M. 6|. 
No appeal lies to His Majesty in Council Expl.). As to appeal to Privy Council. 
froHi the decision of <x single Judge of the s^c also 52 C, 19/=:52 T.A. ^0=29 
High Court in the exercise of appellate or 181=48 M. L. T. 543 (P.C.). Criminal 
rcvisional jurisdiction. To this extent, S. case—Leave to appeal to His Majest>* in 
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42. And We do further ordain that, in all cases of appeal made from any 

, . . judgment, order, sentence or decree of the said High 

of cUs of eviS'and at Madras, [Fort William in 

other documents. BengalJ fboiTibay], to Us, Our heirs or Successors, in 

Our or Their Priw Council, such High Court shall 
certify and transmit to Us, Our Heirs and Successors, in Our or Their Privy 
Council, a true and correct copy of all evidence, proceedings, judgments, de¬ 
crees and orders had or made in such cases appealed, so far as the same have 
relation to the matters of appeal, such copies to be certified under the seal of the 
said High Court. And that the said High Court shall also certify and transmit 
to Us, Our heirs and Successors, in Our or Their Privy Council, a copy of the 
reasons given by the Judges of such Court, or by any of such Judges, for or 
against the judgment or determination appealed against. And We do further 
ordain that the said High Court shall, in all cases of appeal to Us, Our heirs or 
Successors, conform to and execute, or cause to be executed, such judgments 
and orders as We, Our heirs, or Successors, in Our or Their Privy Council,' 
shall think fit to make in the premises in such manner as any original judgment, 
decree or decretal orders, or other order or rule of the said High Court, should 
or might have been executed. 

Calls for Records, etc., by the Government. 

43. And it is Our further will and pleasure that the said High Court of 

Judicature at Madras, [Fort William in Bengal] 
[Bombay], shall comply with such requisitions as may 
be made by the Government for records, returns and 
statements, in such form and manner as such Govern¬ 
ment may deem proper. 

^[44. And We do further ordain and declare that all the provisions of these 

Our Letters Patent are subject to the legislative 
Powers of the Indian powers of the Governor-General in Legislative 
egis a ure preserve . Council, and also of the Governor-General in Council 

under section 71 of the Government of India Act, 1915, and also of the Gover- 


High Court to company 
with requisition from Go¬ 
vernment for records, etc. 


LEG. REF. 

^ This clause was substituted by Amend¬ 
ing L. P., dated 11th March, 1919. 

NOTES. 

Council—Grounds for—Stav of execution of 

sentence. 28 C.W.N. 377=83 LC. 580= 
1924 C, 545. Criminal proceedings how¬ 
ever are, in practice, reviewed only if it is 
shown that by a disregard of the forms of 
legal process or by some violation of the 
principles of natural justice or otherwise, 
substantial and grave injustice has been 
done. 28 C.W.N. 377=1924 Cal. 545. See 
also 52 C. 197 (P.C.); I.L.R. (1939) 1 
Cal. 187=43 C.W.N. 133=1939 Cal. 682 
(conditions for grant of certificate under 
cl. 41). There is no right of appeal to the 
Privy Council under cl. 41 of the Letters 
Patent, from an order of a single Judge 
passed in revisional criminal jurisdiction. 

62 C. 389=39 C.W.N. 235. 

Madras cases: Leave to appeal—Ques¬ 
tion AS TO Inadmissibility of Evidence.— 
The accused was convicted at the Criminal 
Sessions of the High Court of an offence 
under S. 302, 1. P. Code, and sentenced to 
death. He then applied to the Advocate- 
General and obtained a certificate under cl. 

26 of the Letters Patent on the ground that 

C.QM.—419 


certain inadmissible evidence had been put 
to the jury at the trial. The majority of 
the Full Bench who heard the review appli¬ 
cation held that there was no derision on a 
point of law with reference to the question 
raised and dismissed the review application. 
At the same time the trial Judge acting 
under cl. 25 of the Letters Patent referred 
the question as to the admissibility of the 
evidence for further cinsideration by the 
High Court. The matter once again came 
up before a Full Bench and it was heM that 
the evidence was admissibb in law and that 
in any case there was ample evidence, qiu'te 
apart from the evidence called in question, 
to support the conviction. The accused 
having applied for leave to appeal to the 
Privy Council. Held, that it was not a fit 
case for leave b“ing granted as the Court 
had found that there was ample evidence to 
support the conviction apart from the evi¬ 
dence obiected to. Jurisdiction of Privy 
Council in criminal cases poinW out. 68 
M.L.J. (Supp.) 93 (F.B.). The provisions 
of cl. 44 do not enable Courts by implication 
to supplement the Letters Patent by import¬ 
ing into it all Acts ejusdem generis passed; by 
the Governor-General in Council. 40 M. 
651=32 I.C. 873=32 M.L.J. 144. . 
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nor-General in cases of emergency under section 72 of the Act, and may be in 
all respects amended and altered thereby.] 


Provisions of former Let¬ 
ters Patent, inconsistent 
with these Letters Patent, 
to be void. 


45. And it is Our further will and pleasure that these Letters Patent shall 

be published by the Governor in Council, and shall 
come into operation from and after the date of such 
publication; and that from and after the date on 
which effect shall have been given to them, so much 
of the aforesaid Letters Patent granted by His Ma¬ 
jesty, King George the Third as was not revoked or determined by the said 
Letters Patent of the Twenty-sixth of June, One thousand eight hundred and 
sixty-two, and is inconsistent with these Letters Patent, shall cease, determine, 
and be utterly void, to all intents and purposes whatsoever. 


In witness whereof, We have caused these Our Letters to be made Patent 
Witness Ourself, at Westminster, the Twenty-eighth day of December in the 
Twenty-ninth year of Our Reign. 

By warrant under the Queen’s Sign Manual. (Sd.) C. ROMILLY. 
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Clauses. 
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37. Powers of Indian Legislatures pre¬ 
served. ^ 


Clauses . 

D^egation of Duties to Officers, 

35. Power to delegate duties. 

Calls for records, etc., by the Government. 

JO. High Court to comply Avith requi- 

High Court of Judicature at Lahore 
for the Provinces of Pubjab and Delhi, dated list March 1919 

George the Fifth, by the Grace of God, of the United Kingdom of 

UefpnffBritish Dominions beyond the Seas, King 

™ To all to whom these Presents shall 

Whereas by an Act of Parliament passed in the Fifth and 
Sixth years of Our Reign and called the Government of India Act 1915 it was 
amongst other things enacted that it should be lawful for Us bv Letter. Ppw 
to establish a High Court of Judicature in any territory in Briti^ India whether 
or not included within the limits of the local jurisdiction of another High Court 
and to confer on any Hi^^h Court so established any such jurisdiction, powers and 

authority as were vested in or might be conferred on any High Court existing 
at the commencement of that Act; and ^ 

Whereas the Provinces of the Punjab and Delhi are now subject to the 
jurisdiction of the Chief Court of the Punjab which was established by an Act of 
the Governor-General of India in Council, being Act No. XXIII of 1865 and 
was continued by later enactments and no part of the said Provinces is included 
Within the limits of the local jurisdiction of any High Court. 

1. Now know ye that We, upon full consideration of the premises, and of 

TT * ki* t. t- ( HI' k special grace, certain knowledge, and mere 

Co?rt at cXore. ^^o^ght fit to erect and establish, and 

by these presents We do accordingly, for us. Our 
Heirs and Successors, erect and establish, for the Provinces of the Punjab and 
Delhi aforesaid, with effect from the date of the publication of these presents 
in the Gazette of India, a High Court of Judicature, which shall be called the 
High Court of Judicature at Lahore,- and We do hereby constitute the said Court 
to be a Court of Record. 

2. And We do hereby appoint and ordain that the High Court of Judicature 

^t Lahore shall, until further or other provision be 

Judges of Ihe Hrgh Cou?t. Heirs and Successors, in that 

® ^ behalf in accordance with section one hundred and 

one of the said recited Government of India Act, 1915, consist of a Chief 

Justice and six other Judges, the first Chief Justice being Sir Henry Adolphus 

Rattigan Knight, and the six other Judges being William Chevis, Esquire, Henry 

Scott Smith, Esquire, Shadi Lai, Esquire, Rai Bahadur Walter Aubin Le Rossig- 

nol, Esquire, Leycester Hudson Leslie Jones, Esquire, and Alan Brice Broadway, 

Esquire, being respectively qualified as in the said Act is declared. 

3. And We do hereby ordain that the Chief Justice and every other Judge 

^ of the High Court of Judicature at Lahore previ- 

Declaration to be made oygly to entering in the execution of the duties of bis 
by Judges. office, shall make and subscribe the following decla¬ 

ration before such authority or person as the Lieutenant-Governor of the Punjab 

mav commission to receive it:— 

“I, A.B., appointed Chief Justice [or a Judge] of the High Court of 
Judicature at Lahore, do solemnly declare that I will faithfully perform, the duties 
of my office to the best of my ability, knowledge and judgment.” 


4. 

Seal. 


----^ -, ----- j 

And We do hereby grant, ordain and appoint that the High Court f 

Judicature at Lahore shall have and use as occasion 
may require, a seal bearing a device and impression 
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of Our Royal Arms, within an exergue or label surrounding the same, wi*h this 
inscription, *The seal of the High Court at Lahore.” And We do further 
grant, ordain and appoint that the said seal shall be delivered to and kept in 
the custody of the Chief Justice, and in case of vacancy of the office of Chief 
Justice, or during any absence of the Chief Justice, the same shall be delivered 
over and kept in the custody of the person appointed to act as Chief Justice 
under the provisions of section 105 of the Government of India Act, 1915; and 
We do further grant, ordain and appoint that, whensoever the office of Chief 
Justice or of the Judge to whom the custody of the said seal be committed is 
vacant, the said High Court shall be, and is hereby, authorized and empowered 
to demand, seize and take the said seal from any person or persons whomso¬ 
ever, by what ways and means soever the same may have come to his, her or 
their possession. 


5. And We do hereby further grant, ordain and appoint that all writs, 

summonses, precepts, rules, orders and other manda- 
Writs, etc., to issue m process to be used, issued or awarded by the 

SXr seal Court of Judicature at Lahore shall run and 

be in the name and style of Us, or of Our Heirs and 
Successors, and shall be sealed with the seal of the said High Court. 


6. And We do hereby authorize and empower the Chief Justice of the 

Appointment of officers, Court of Judicature at Lahore from time to 

time, as occasion may require, and subject to any rules 
and restrictions which may be prescribed from time to time by the Lieutenant- 
Governor of the Punjab, to appoint so many and such clerks and other minis¬ 
terial officers as may be found necessary for the administration of justice and 
the due execution of all the powers and authorities granted and committed to 
the said High Court by these Our Letters Patent. And it is Our further will 
and pleasure, and We do hereby, for Us, Our Heirs and Successors, give, grant, 
direct and appoint, that all and every the officers and clerks to be appointed as 
aforesaid shall have and receive respectively such reasonable salaries as the 
Chief Justice may, from time to time, appoint for each office and place respectively, 
and as the Lieutenant-Governor of the Piuijab, subject to the control of the Gover¬ 
nor-General in Council, may approve of: Provided always and it is Our will and 
pleasure, that all and every the officers and clerks to be appointed as aforesaid 
shall be resident within the limits of the jurisdiction of the said Court, so long 
as they hold their respective offices; but this proviso shall not interfere with or 
prejudice the right of any officer or clerk to avail himself of leave of absence 
under any rules prescribed from time to time by the Governor-General in Coun¬ 
cil, and to absent himself from the said limits during the term of such leave in 
accordance with the said rules. 


Admission of Advocates, Vakils and Attorneys, 

7. And We do hereby authorise and empower the High Court pf Judica- 

ir TT- t i- * ■ Lahore to approve, admit and enrol such and 

.jSini Ad,”sL ™'r, "irSh'^rr?"’' 

and Attorneys. ^ourt may seem meet; and such Advoca- 

tes, Vakils and Attorneys shall be and are thereby 
authorized to appear for the suitors of the said High Court, and to plead or to 
act, or to plead and act, for the said suitors, according as the said High Court 
may by its rules and directions determine, and subject to such rules and directions. 

8. And We do hereby ordain that the High Court of Judicature at 


NOTES. 

Cl. 7.—Counsel in a Letters Patent ap¬ 
peal are not confined to the arguments ad¬ 


dressed to the single Judge. 89 LC. 958. 

Cl. 8.—-Under cl. 8 only an advocate, 

vakil or attorney of a High Court can ap- 
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Power of High Court in 
making rules for the quali¬ 
fications, etc., of Advoca¬ 
tes, Vakils and Attorneys. 


Lahore shall have power to make rules from time 
to time for the qualification and admission of proper 
persons to be Advocates, Vakils and Attorneys-at-Law 
of the said High Court, and shall be empowered to 

cause the id f ^^^pend from practice, on reasonable 

but siieh Ad ^ Advocates Vakils or Attomeys-at-Law; and no person whatsoever 
but such Advocates, Vakils or Attorneys shall be allowed to act or to plead for 

he suitor shall 

be allowed to appear, plead or act on his own behalf, or on behalf of a co-suitor.. 

Civil Jurisdiction of the High Court 

. 9. And We do further ordain that the High Court of Judicature at Lahore 

Extraordinary original remove, and to try and determine.' 

civil jurisdiction. as a Court of extraordinary original jurisdiction any 

suit being or falling within the jurisdiction of any 


NOTES. 

pear, act or plead for or on behalf of a 
suitor. An application therefore for leave 
to appeal in forma pauperis by a person who 
is not so qualified is not proper. 1937 L. 
318; 174 r.C. 239. Proceedirtgs under— 
Nature of—Propriety of conviction cannot 
be gone into—Duties of legal practitioners. 
4 L. 271=1924 L. 123 fS.B.). aho 
1933 L. 577=143 T.C. 727=14 L, 532 (S. 
B.). The Courts are bound to see that its 
officers are proper persons to be trusted by 
the Court with regard to the interests of the 
suitors. It is necessary therefore for the 
Court to know what the nature of the act 
complained of is in order to decide whether 
that act shows that the person in question 
is an improper person to remain a practi¬ 
tioner. There is a distinction between be¬ 
ing a member of an unlawful association and 
assisting the operations of an unlawful 
association. The former interferes with the 
maintenance of law and order or is a danger 
to public peace and it may well be considered 
to render a man an improper person to be 
a practitioner in a Court of justice, but it 
by no means follows that a man who has 
committed an isolated act which assists the 
operations of an unlawful association is 
necessarily such an improper person. Much 
would depend upon the nature of the act 
done and the particular operation assisted. 
Where, apart from the conviction of the 
legal practitioner under S. 17 (1) of the 
Criminal Law Amendment Act, for having 
assisted in the celebration of the Indepen¬ 
dence Day, there was nothing on the record 
to show what exactly the respondent did on 
the' occasion. Held, that there was no 
reasonable cause within the meaning of cl. 8 
to take disciplinary action: held, also, that 
the .speech made by the practitioner at a 
meeting organised by an unlawful association 
protesting against the arrest of a political- 
leader did not warrant disciplinary action 
toinst the practitioner who made the 

speech. 14 L. 532=1933 L. 577 (S.B.). 

An advocate received money from a client 
for filing an appeal. He did not file the 
appeal ^s.he fqumj.opt later .that the appeal; 


was barred by time. The explanation given 
by the advocate as to the application of the 
money was not quite satisfactory nor did the 
client give out the correct and true infor¬ 
mation to the Court, and the client's conduct 
also was not consistent with what normally 
would have happened under the circumstan¬ 
ces of the case. Held, that having admit¬ 
ted the receipt of monev, though it was for 
the advocate to account for its anniication 
there was no reasonable cause established to 
enable the Court to remove or suspend the 
advocate from practice, that the Court can¬ 
not be uninfluenced by the conduct of the 
client in withholding the correct informa- 
tion and that the advocate should return the 

575=34 Cr.L.J. 
954 (S.B.). A, an advocate, allowed his 
clerk to enter into agreements with his cli- 
finance the litigation about property 
which they launched against others; the 
clerk was to be compensated for his labour 
and expenses by being given a share in the 
property in dispute if the rases be ultimately 
decided in favour of his clients; and in pur¬ 
suance of this A appeared for those clients 
without receiving any fees in advance. It 
was proved that the advocate's clerk con¬ 
sulted him and showed him the papers be¬ 
fore he entered into agreements with his 
clients and that he gave him advice regard¬ 
ing the prospect of the litigation. Held 
that a counsel is expected to be free from' 
any personal as distingui^shed from profes¬ 
sional interest in litigation and the conduct 
of the Advocate in allowing his clerk to en¬ 
ter into such a transaction called for severe 
censure, but his conduct in advising him in 
the matter and then appearing for the liti¬ 
gants without receiving the usual fees in 
advance amounted to professional miscon¬ 
duct. 1932 L. 584. 

Cl. 9.—The word *suit' in cl. 9 of the 
Letters Patent includes a proceeding in the 
Insolvency Court, and the High Court under 
its extraordinary powers has jurisdiction to 
transfer a proceeding in insolvency from fhA 
District Court to itself for disposal 17 

L. 582=460 I.C. 972=1936 L. m 


. I • 
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Court subject to its superintendence, when the said High Court may think proper 
to do so, either on the agreement of the parties to that effect, or for purposes of 
justice, the reasons for so doing being recorded on the proceedings of the said 
High Court. 

^[10. And We do further ordain that an appeal shall lie to the said High 

Appeal to the High Court Judicature at Lahore from the judgment 

from Judges of the Court, being a judgment passed in the exercise of 

appellate jurisdiction in respect of a decree or order 
made in the exercise of appellate jurisdiction by a Court subject to the superin- 




LEG. REF. 

^ Amended by Letters Patent, 1927. As 
to the effect of this amendment, see. notes 
under cl, 10 of Letters Patent, Allahabad. 

NOTES. 

Cl. 10.—Under cl. 10 the authority to 
make the declaration that the case is a fit one 
for appeal is conferred only on the judge 
who passed the judgment and on none other. 
No other judge or judges of the High Court 
have any jurisdiction to grant a certificate. 
1935 L. 330 (1). 

Judgment. —In order to decide whether 
an adjudication should be treated as a 
"judgment,” regard should be had, not to 
the form of the adjudication, but to its effect 
upon the suit or other civil proceeding in 
which it was made. 3 L. 188=1922 L. 380. 
See also 1922 L. 185. Judgment also in¬ 
cludes an interlocutory judgment. 55 I.C. 
933=79 P.L.R. 1920. Order refusing 
transfer of case is not a judgment. 8 L. 
681 = 1927 L. 540. Judgment—If synony¬ 
mous with decree—Order staying further 
proceedings. See 10 L. 132, An order of 
the High Court transmitting the order of 
His Majesty in Council for execution is a 
judgment and is appealable. 11 L. 365= 
123 I.C. 277=1930 L. 674. An order of a 
single judge of the High Court directing a 
decree of a Subordinate Judge to be regis¬ 
tered under S. 100 (2) of the Punjab Ten¬ 
ancy Act as a decree of a Revenue Court, 
by which the suit was triable, is not a judg¬ 
ment within the meaning of Cl. 10 
of the Letters Patent and is not, 
therefore, appealable. 17 L. 606=38 
P. L. R. 611=1936 L. 785. "Ft«a/ 
ordet/' meaning of. 5 L.L.J. 287=1923 L. 
428. An order of a judge in Single Bench 
on appeal holding .that the trial Court had 
jurisdiction to try a suit and directing it to 
proceed with the suit, is a judgment within 
the meaning of Cl. 10 and therefore appeal- 
able. 44 P.L.R. 140 (F.B.). 

Cases where appeal lies. —Where a judge 
of the High Court refuses to set aside a 
dismissal of an appeal for default, his order 
of refusal is a judgment and is appealable, 
1924 L. 412. An order rejecting an appli¬ 
cation to re-admit an appeal dismissed for 
default amounts to a judgment and is appeal- 
able. 89 I.C. 795=1925 L. 617. A new 
point cannot be raised in an appeal under 
the Let’ters Patent. 1933 L. 685=34 P.L. 
R. 853. As to appeal from the decision of 
a single judge who hears a reference under 


S. 66. Income-tax Act, see 6 L. 30=1925 L. 
336 (1). No appeal lies against an order 
passed in revision. 6 L. 250=1925 L. 624. 
As to appeal from an order of remand, see 
48 A. 684. 

Practice and Procedure.— An appellant 
in Letters Patent appeal cannot put for¬ 
ward a new case not suggested in the Courts 
below and claim relief on that footing. 4 

L.L.J. 293. Se.e also ^ I.C. 321=1924 L. 
468: 1923 L. 151; 2 L.L.J. 1=55 I.C. 983. 
The point not raised before the Division 
Bench who heard the appeal cannot be taken 
in an appeal under Letters Patent. 30 
Punj.L.R. 433=1929 L. 536. An appellant 
is not entitled in an appeal under the Letters 
Patent to be beard on points which had not 
been raised before the judge from whose 
judgment he has preferred the appeal. 31 
Punj.L.R. 281=1930 L. 632. But see 1940 
Lah. 204. Where a point is not taken be¬ 
fore a single judge of the High Court the 
Court will not allow it to be raised on Let¬ 
ters Patent appeal, nor will it remit the case 
on the point. 1925 L. 281 (1)=89 I. C. 
958. On interference with a finding of fact 
of the lower appellate Court by a single 
judge of the High Court, it is open to a 
Division Bench in an appeal under cl. 10 
to set aside his decision and restore that of 
the lower appellate Court. 5 L.L.J. 109. 

also 89 I.C. 298 (1)=1925 L. 392 (1). 
Held, that in an appeal under cl. 10 of the 
Letters Patent, the High Court can set aside 
the judgment of a single judge who has in¬ 
terfered with an erroneous finding of fact 
in second appeal. 31 Punj.L.R. 381=1931 
L. 144. Application for leave under cl. 10 
—Conversion into petition for review on 
refusal of leave—Permissibility. See 1935 
L. 330. Mistake in trial Court's decree ap¬ 
parent on record can be corrected in Letters 
Patent Appeal. 42 P.L.R. 7=1940 Lah. 
204. 

Limitation.— In appeals under cl. 10 the 
provisions of Limitation Act, S. 4, do not 
apply. 2 L. 127=61 I.C. 327. New plea 
as to limitation not allowed in Letters Pa¬ 
tent appeal. 80 I.C. 321=1924 L. 468. 

Cls. 10 and 26.—Undtr cl. 10 the decla¬ 
ration that the case is a fit one for further 
appeal to the Privy Council can only be 
made by the judge who passed the judg¬ 
ment and cl. 26 does not •'onfer such power 
on any other judge. 34 P.L.R. 469=1933 
L. 534 (1). Wliere a guardian for a niinor 
is appointed by a single Judge in exercise of 
his discretion, though an appeal is compe- 
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tendence of the said High Court, and not being an order made in the exercise 
of revisional jurisdiction, and not being a sentence or order passed or made in 
*e exercise of the power of superintendence under the provisions of section 
107 of the Government of IniLa Act, or in the exercise of criminal jurisdiction) 
of one Judge of the said High Court or one Judge of any Division Courts, pursuant 
to section 108 of the Government of India Act, and that notwithstanding anythin? 
hereinbefore provided an appeal shall lie to the said High Court from a judgment 
of one Judge of the sai^d High Court or one Judge of any Division Court pursuant 
to section 108 of the Government of India Act, made in the exercise of appellate 
jurisdiction in respect of a decree or order made in the exercise of appellate juris¬ 
diction by a Court subject to the superintendence of the said High Court \vhere 
the Judge who passed the judgment declares that the case is a fit one for appeal 
but that the right of appeal from other judgments of Judges of the said High 

Court or of such Division Court shall be to Us, Our heirs or Successors in Our 
or Their Privy Council as hereinafter provided.] 


11. And We do further ordain that the High Court of Judicature at 
A , f au 1 Lahore shall be a Court of Appeal from the Civil 

Col;??'! tlTprwincefof Provinces of the Punjab and Delhi 

the Punjab and Delhi. from all other Courts subject to its superinten¬ 

dence, and shall exercise appellate jurisdiction in such 
cases as were, immediately before the date of the publication of these presents 
subject to appeal to the Chief Court of the Punjab by virtue of any law then in 
force, or as may after that date be declared subject to appeal to the High Court 

of Judicature at Lahore by any law made by competent legislative authority 
for India. ^ 


12. And We do further ordain that the High Court of Judicature at 

Jurisdiction as to infants shall have the like power and authority with 

and lunatics, respect to the persons and estates of infants, idiots 

and lunatics within the Provinces of the Punjab and 
Delhi as that which was vested in the Chief Court of the Punjab immediately 
before the publication of these presents. ^ 


Law to be administered by the High Court. 

. 13. And We do further ordain that, with respect to the law or equity to 

By the High Court in the \ the High 

exercise of extraordinary Judicature at Lahore m the exercise of its 

original civil jurisdiction. extraordinary original civil jurisdiction, such law or 

equity shall, until otherwise provided, be the law or 

equity which would have been applied to such case by any local Court having 

jurisdiction therein. ^ 


14. And We do further ordain that, with respect to the law or equity and 

V, .U U- u r * • conscience to be applied by the High 

By the High Court m the c^urt of Judicature at Lahore to each case comiL 

diction. ^he exercise of its appellate jurisdiction 

such law or equity and rule of good conscience shall 
be the law or equity and rule of good conscience which the Court in which the 


NOTES. 

tent from his order, the fact that the mak¬ 
ing of the order is a matter of discretion is 
a good ground for refusing to exercise the 
appellate jurisdiction, unless the appellant 
succeeds in establishing a strong case, such 
as would justify interference in appeal. 
(7l I.C. 824 and 21 M.L.J. 1, Rel. on.) 
144 LCu 672=1933 L. 881.. 






—in oomoay a suit by a mort¬ 
gagee of land to enforce his mortgage bv 
sale can be maintained in the High Court 
under cl. 12. Letters Patent, even when the 
mortgaged land is situate wholly outside the 
limit of the ordinary original civil iurisdir- 

ll 11 ^ ^ cause of action 

I.C. 27fcl9»L?49?'" 120 
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proceedings in such case were originally instituted ought to have applied to such 
case. 

Criminal Jurisdiction. 


15. And We do further ordain that the High Court of Judicature at 

Lahore shall have ordinary original criminal juris- 
Ordinary original crimi- diction in respect of all such persons within the 
nal jurisdiction of the High Provinces of the Punjab and Delhi as the Chief 

Court of the Punjab had such criminal jurisdiction 
over immediately before the publication of these presents. 


Court. 


16. And We do further ordain that the High Court of Judicature at 
_ ^ Lahore, in the exercise of its ordinary original 

Jurisdiction as to persons, ^.j-iminal jurisdiction, shall be empowered to try all 

persons brought before it in due course of law. 


17. And We do further ordain that the High Court of Judicature at 
i Lahore shall have extraordinary original criminal 

Extraordinary. original jurisdiction over all persons residing in places within 
criminal jurisdiction. jurisdiction of any Court subject to its superinten¬ 

dence, and shall have authority to try at its discretion any such persons brought 
before it on charges preferred by any Magistrate or other officer specially em¬ 
powered by the Government in that behalf. 


18. And We do further ordain that there shall be no appeal to the High 

Court of Judicature at Lahore from any sentence or 
order passed or made by the Courts of original crimi¬ 
nal jurisdiction which may be constituted by one or 
more Judges of the said High Court. But it shall 
be at the discretion of any such Court to reserve any 
point or points of law for the opinion of the said 
High Court. 


No appeal from High 
Court exercising original 
.jurisdiction. 

Court may reserve points 
•of law. 


19. And We do further ordain that, on such point or points of law being 

so reserved as aforesaid, the High Court of Judica- 

High Court to review Lahore shall have full power and authority to 

reserved by one or more review the case, or such part of it as may be neces- 

Judges of the High Court, sary, and finally determine such point or-points of 

. . law, and thereupon to alter the sentence passed by the 

Court of original jurisdiction, and to pass such judgment and sentence as to the 
said High Court may seem right, 

20. And We do further ordain that the High Court of Judicature at 

Lahore shall be a Court of appeal from the Criminal 
Appeals from other Cri- Courts of the Provinces of the Punjab and Delhi and 

rinces oMhe ^Punjab and other Courts subject to its superintendence, 

Delhi.. and shall exercise appellate jurisdiction in such cases 

as were, immediately before the date of the publica¬ 
tion of these presents, subject to appeal to the Chief Court of the Punjab by 
virtue of any law then in force, or as may after that date be declared subject to 
appeal to the High Court of Judicature at Lahore by any law made by compe¬ 
tent legislative authority for India. 

2L And We do further ordain that the High Court of Judicature at 

V 


NOTES. 

Cl. 15.—According to the Letters Patent, 
the ofigirial criminal jurisdiction of the 
Lahore High Court is co-extensive. with 


that of the Chief Court of the Punjab, which 
had no original criminal jurisdiction to try 
any person except European -British * sub¬ 
jects. 115 I.C, ^3tel929 L. 217. /iM 


Cl, 26] 
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High Court may direct 
the transfer of a case from 
one Court to another. 


f j Lahore shall be a Court of reference and revision 

an? revfsion'or'Simiral Criminal Courts subject to its appellate 

trials. jurisdiction, and shall have power to hear and deter- 

mine all such cases referred to it by the Sessions 
Judges, or by any other officers in the Provinces of the Punjab and Delhi who 
were, immediately before the publication of these presents, authorised to refer 
cdses to the Chief Court of the Punjab and to revise all such cases tried by any 
officer or Court possessing criminal jurisdiction in the Provinces of the Punjab 
and Delhi, as were, immediately before the publication of these presents, subject 
to reference to or revision by the Chief Court of the Punjab. 

22. And We do further ordain that the High Court of Judicature at 

Lahore shall have power to direct the transfer of any 
criminal case or appeal from any Court to any other 
Court of equal or superior jurisdiction, and also to 
direct the preliminary investigation or trial of any 

criminal case by any officer or Court otherwise competent to investigate or try 
it, though such case belongs in ordinary course to the jurisdiction of some other 
officer or Court. 

Criminal Law. 

23. And We do further ordain that all persons brought for trial before 

^ ^ the High Court of Judicature at Lahore, either in the 

unde^r^IndiL*PeMl exercise of its original jurisdiction, or in the exercise 
under Indian Penal Code. jurisdiction as a Court of appeal, reference or 

revision charged with any offence for which provision is made by Act No. XLV 
of 1860, called the "Indian Penal Code,” or by any Act amending or excluding 
the said Act which may have been passed prior to the publication of these 
I^esents, shall be liable to punishment under the said Act or Acts, and not 
otherwise. 

Testamentary and Intestate Jurisdiction. 

24. And We do further ordain that the High Court of Judicature at 

Lahore shall have the like power and authority as 

Testamentary and mtes- ^hat which was immediately before the publication of 

these presents lawfully exercised within the provinces 
of the Punjab and Delhi by the Chief Court of the Punjab in relation to the 
granting of probates of last wills and testaments, and letters of administration 
of the goods, chattels, credits and all other effects whatsoever, of persons dying 
intestate: Provided always that nothing in these Letters Patent contained shall 
interfere with the provisions of any law which has been made by competent 
legislative authority for India, by which power is given to any other Court tO' 
grant such probates arid letters of administration. 

Matrimonial Jurisdiction. 

25. And We do further ordain that the High Court of Judicature at 

Lahore shall have jurisdiction, within the Provinces 
of the Punjab and Delhi, in matters matrimoniar 

between Our subjects professing the Christian Religion: Provided always that 
nothing herein contained shall be held to interfere with the exercise of any 
jurisdiction in matters matrimonial by any Court, not established by Letters 

Patent within the said Provinces, which is lawfully possessed-of that jurisdic¬ 
tion. 

Powers of Single Judges and Division Courts. ■ 

.26. And We do hereby declare that any function which is hereby directed’; 
^_ ‘ » • 

notes. ^ of the senior judge prevailed in case of’? 

Cl, 26.'—^Under the old clause the Opinion difference of opinion among the judges’ bn- - 

C.C.M.—420 


---— • — - ^ 

tate j’urisdiction. 


Matrimonial jurisdiction. 
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Single Judges and Divi¬ 
sion Courts. 


to be performed by the High Court of Judicature at 
Lahore, in the exercise of its original or appellate 
jurisdiction may be performed by any Judge, or by 
any Division Court thereof, appointed or constituted for such purpose in pur¬ 
suance of S. 108 of the Government of India Act, 1915; and if such Division 
Court is composed of two or more Judges and the Judges are divided in opinion 
as to the decision to be given on any point, such point shall be decided accord¬ 
ing to the opinion of the majority of the Judges if there by a majority, but if the 
Judges be equally divided, [they shall state the point upon which they differ and 
the case shall then be heard upon that point by one or more of the other 
Judges and the point shall be decided according to the opinion of the majority 
of the Judges who have heard the case including those who first heard it.]^ 

Ciznl Procedure. 


27. And We do further ordain that it shall be lawful for the High Court 

Regulation of proceed- Judicature at Lahore from time to time to make 
ings. and orders for regulating the practice of the 

Court and for the purpose of adapting, as far as pos¬ 
sible, the provisions of the Code of Civil Procedure, being an Act No. V of 1908 
passed by the Governor-General in Council and the provisions of any law 
which has been or may be made, amending or altering the same, by competent 
legislative authority for India, to all proceedings in its testamentary, intestate 
and matrimonial jurisdiction, respectively. 


Criminal Procedure. 

28. And We do further ordain that the proceedings in all criminal cases 

brought before the High Court of Judicature at 
Regulation of proceedings. Lahore shall be regulated by the Code of Criminal 

^ Procedure, being an Act No. V of 1898, passed by the 

Governor-General in Council, or by such further or other laws in relation to 

criminal procedure as may have been or may be made by competent legislative 
authority for India. 


Appeals to Privy Council. 

29. And We do further ordain that any person or persons may appeal to 

Power to appeal in civil Successors, in Our or Their Privy 

cases. ' Council, m any matter not being of criminal jurisdic- 

• tion, from any final judgment, decree or order of the 

High Court of Judicature at Lahore made on appeal, and from any final judg¬ 
ment, decree or order made in the exercise of original jurisdiction by Judges of 
the said High Court, or of any Division Court, from which an appeal does not 
lie to the said High Court under the provisions contained in the 10th clause of 
the presents: Provided, in either case, that the sum or matter at issue is of the 
amount or value of not less than 10,000 rupees or that such judgment, decree or 
order involves, directly, or indirectly, some claim, demand or question to or res¬ 
pecting property amounting to or of the value of not less than 10,000 rupees; 
or from any other final judgment, decree or order made either on appeal or 
otherwise as aforesaid, when the said High Court declares that the case is a fit 


LEG. REF. 

^ Substituted by Amended Letters Patent, 
1927. 

NOTES. 

der certain circumstances. Under the 
amended section, there is no provision for 
the opinion of the senior judge prevailing 
m the case. See 32 C.W.N. (Journal), 


p. 46. 

Cl. 26 of the Letters Patent (Lahore), 
and not S. 98 of the C. P. Code, applies 

in case of a difference of opinion between 
the judges of a Division Bench even in the 
case of an appeal from the moffusil (52 M. 
563, Foil.). 142 LC. 427=1933 L. 648== 
34P.L.R. 584. 
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one for appeal to Us, Our heirs or Successors, in Our or Their Privy Council- 
but subject always to such rules and orders as are now in force, or may from 
bme to time be made respecting appeals to Ourselves in Council from the 

except so far as the said 

existing rules and orders respectively are hereby varied; and subject also to such 

further rules and orders as We may, with the advice of Our Privy Council 
hereafter make in that behalf. ^ ’ 

30. And We do further ordain that it shall be lawful for the High Court 

Appeal from interlocu- Judicature at Lahore at its discretion, on the 

tory judgments. motion, Or, if the said High Court be not sitting then 

^ any Judge of the said High Court, upon the peti¬ 

tion of any party who considers himself aggrieved by any preliminary or inter¬ 
locutory judgment, decree or order of the said High Court, in any such 
proceeding as aforesaid, not being of criminal jurisdiction, to grant permission 
to such party to appeal against the same to Us, Our heirs and Suc^^essors, in 
Our or Their Priyy Council, subject to the same rules, regulations and limitations 

as are herein expressed respecting appeals from final judgments, decrees and 
orders. 


31. And We do further ordain that from any judgment, order or sentence 

Appeal in criminal cases. ^ H'&h Court of Judicature at Lahore, made in 
... , ™ exercise of original criminal jurisdiction or in any 

criminal case where any point or points of law haye been reserved for the opi¬ 
nion of the said High Court, in manner provided by the 18th clause of these pre¬ 
sents, by any Court which has exercised original jurisdiction, it shall be lawful 
for the person aggrieved by such judgment, order or sentence to appeal to Us 
Our heirs or Successors in Council, provided the said High Court declares that 
the case is a fit one for such appeal, and that the appeal be made under such 
conditions as the said High Court may establish or require, but subject always 
to such rules and orders, as are now in force, or may from time to time be made 
respecting appeals to Ourselves in Council from the Courts of the Provinces nf 
the Punjab and Delhi. 

32. And we do further ordain that, in all cases of appeal made from any 

^ , . . judgment, decree, order or sentence of the Hivi 

Rules as to transmission ^ourt of Judicature at Lahore to Us, Our heirs or 

Successors, in Our or Their Privy Council, such High 
Court shall certify and transmit to Us, Our heirs and 
Successors in Our or Their Privy Council, a true and correct copy of all evidence 
proceedings, judgments, decrees and orders had or made in such cases appealed 
so far as the same have relation to the matters of appeal, such copies to be certi¬ 
fied under the seal of the said High Court. And that the said High Court shall" 
also certify and transmit to Us, Our heirs and Successors, in Our or Their Privy 
Council, a copy of the reasons given by the Judges of such Court, or by any of 
such Judges, for or against the judgment or determination appealed against 
And We do further ordain that the said High Court shall, in all cases of appeal 
to Us, Our heirs or Successors, conform to and execute, or cause to be executed 
such judgments and orders as We, Our heirs or Successors in Our or Their 
Privy Council, may think fit to make in the premises in such manner as any 
original judgment, decree or decretal orders, or other order or rule of the said 
High Court, should or might have been executed. 


of copies of evidence and 
other documents. 


Exercise of Jurisdiction elsewhere than at the usual place of sitting of the 

High Court. 

33. And We do further ordain that whenever it appears to the Lieutenant- 
Special Commissions and Governor of the Punjab, subject to the control of the 
circuits. ' Governor-General m Council, convenient that the 

jurisdiction and power by these Our Letters Patent, 
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or by or under the Government of India Act, 1915, vested in the High Court of 
Judicature at Lahore, should be exercised in any place within the jurisdiction of 
any Court subject to the superintendence of the said High Court, other than the 
usual place of sitting of the said High Court, or at several such places by way 
of circuit, one or more Judges of the Court shall visit such place or places 
accordingly. 


34. And We do further ordain that whenever any Judge or Judges of the 

, , , High Court of Judicature at Lahore visit any place 

Proceedings of Judges on under the 33r(i clause of these presents, the proceed- 

(•ircuit. before him or them at such-place shall 

be regulated by any law relating thereto which has 
been or may be made by competent legislative authority for India. 


Delegation of Duties to Officers. 

35. The High Court of Judicature at Lahore may from time to time make 

Power to delegate duties. to any Registrar, Prothonotary or 

' .... Master or other official of the Court any judicial, 

quasi-judicial and non-judicial duties. 


Calls for records, etc., by the Government. 

36. And it is Our further will and pleasure that the High Court of judi- 
™ cature at Lahore shall comply with such requisitions 

withVequhZns‘frorGov' Govemor-Gcneral in Council 

ernment for records, etc. LieutenanJ-Govemor of the Punjab for 

records, returns and statements, in such form and 
manner as he may deem proper. 


1 * Powers of Indian Legislatures. 

Z7. And We do further ordain and declare that all the provisions of these 

Powers of Indian Legis- legislative 

latures preserved. powers of the Governor-General in Legislative Coun¬ 

cil, and also of the Governor-General in Council 
under section seventy-one of the Government of India Act, 1915; and also of 
the Governor-General in cases of emergency under section seventy-two of that 
Act, and may be in all respects amended and altered thereby. 

In Witness whereof We have caused these Our Letters to be made Patent. 

Witness Ourself at Westminster the 21st day of March in the Year of 
Our Lord One thousand nine hundred and nineteen and in the ninth year of 
Our Reign. 

By Warrant under the King’s Sign Manual. 

(Sd.) SCHUSTER. 

• _ A • 
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Letters Patent constituting the High Court of Judicature at Nagpur in the 

Cenral Provinces. 

George the Fifth, by the Grace of God, of Great 
?f India Defender of the’ Faith ^Emper^r 

To all to whom these Presents shall come, greeting: 

Whereas in the Government of India Act, it was amontrst 
enacted that it should be lawful for us by Letters Patent to establish a FTicrh 
of Judicature in any territory in British India whether or 

hmits of the local jurisdiction of another High Court and to confer on any HiS 
Court so established any such jurisdiction, powers and authority as were vestfd 

commencement of 

And whereas the Province known as the Central Provinces is nnw cuK;^ f 
to the jurisdiction of the Court of the Judicial Commissioner of the SS 

m Council, bring Aa No. XIV of 186S, and was continned by l“er ImSk 

and no part of the said province is included within the limits of the local iurisdSn 
of any High Courts: junauicuon 

1. Now know ye that We, upon full consideration of the premises and of 

Establishment of a High motion^^have thought and mere 

motion, have thought fit to erect and establish and 
by these presents We do accordingly for Us ’ Our 
heirs and successors, erect and establish, for the Central Provinces afor’esp^ 
with effect from the date of the publication of these presents in thp r 

India, a High Court of Judicature, which shall be LlSlhe Hleh S ? ° 

Judicature at Nagpur, and We do hereby constitute the said Court to be a Cn °f 
of Record. '-ourt 

2. And We do hereby appoint and ordain that the High Court of TudiVaf,, 

Constitution and the first Nagpur shall, until further %r other proCsS b" 
Judges of the High Court. . m^de by Us, or Our heirs and successors in that 

behalf in accordance with Section One hundred' and 


Court at Nagpur. 
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one of the Government of India Act, ordinarily consist of a Chief Justice and not 
less than five other Judges, the first Chief Justice being Gilbert Stone, Esquire, 
and the other Judges being Frederick Louis Grille, Esquire, M. Bhawani Shankar 
Nyogi, Esquire, Ronald Evelyn Pollock, Esquire, Harold George Gruer, Esquire, 
and Vivian Bose, Esquire, being respectively qualified as in the said Act is 
declared.* 

3. And We do hereby ordain that the Chief Justice and every other Judge 
D 1 ation to be made Court of Judicature at Nagpur, previ- 


by the Judges. 


Seal. 


ously to entering upon the execution of the duties of 
his office, shall make and subscribe the following 
declaration before such authority or person as the Governor of the Central 
Provinces may commission to receive it:— 

“I, A, B, appointed Chief Justice {or a Judge) of the High Court of 
Judicature at Nagpur, do solemnly declare that I will faithfully perform the 
duties of my office to the best of my ability, knowledge and judgment.” 

4. And We du hereby grant, ordain and appoint that the High Court of 

Judicature at Nagpur shall have and use as occasion 
may require, a Seal bearing a devise and impression 

of Our Royal Arms, within an exergue or label surrounding the same, with this 
inscription, “The Seal of the High Court at Nagpur.” And We do further grant, 
ordain and appoint that the said seal shall be delivered to and kept in the custody 
of the Chief Justice, and in case of vacancy of the office of Chief Justice, or 
during any absence of the Chief Justice, the same shall be delivered over and 
kept in the custody of the person appointed to act as Chief Justice under the 
provisions of Section One hundred and five of the Government of India Act; 
and We do further grant, ordain and appoint that, whensoever the office of Chief 
Justice or of the Judge to whom the custody of the said Seal be committed is, 
vacant, the said High Court shall be, and is hereby, authorised and empowered to 
demand, seize and take the said Seal from any person or persons whomsoever, 
by what ways and means soever the same may have come to his, or their possession. 

5. And We do hereby further grant, ordain and appoint that all writs, 

summonses, precepts, rules, orders and other manda- 
Wnts, etc., to issue in ^ process to be used, issued or awarded by the 

under seal. High Court of Judicature at Nagpur shall run and be 

in the name and style of Us, or of Our heirs and 
successors, and shall be sealed with the Seal of the said High Court, 

6. And We do hereby authorize and empower the Chief Justice of the High 

Appointment of officers. ^ourt of Judicature at Nagpur 'from time to time, as 

occasion may require, and subject to any rules and 
restrictions which may be prescribed from time to time by the Governor of the 
Central Provinces in Council, to appoint so many and such clerks and other 
ministerial officers as may be found necessary for the administration of justice 
and the due execution of all the powers and authorities granted and committed to 
the said High Court by these Our Letters Patent. And it is Our further will and 
pleasure, and We do hereby, for Us, Our heirs and successors, give, grant, direct 
and appoint, that all and every the officers and clerks to be appointed as aforesaid 
shall have and receive respectively such reasonable salaries as the Chief Justice 
may, from time to time, appoint for each office and place respectively, and as the 
Governor of the Central Provinces in Council may approve: 

Provided always and it is Our will and pleasure, that all and everv the 
officers and clerks to be appointed as aforesaid shall be resident within the limits 
of the jurisdiction of the said Court, so long as they hold their respective offices: 
but this proviso shall not interfere with or prejudice the right of any officer-or 
i;lerk to avail himself of leave of absence under any rules prescribed from time 



Cl. 10] 


Powers of High Court 
in making rules for the 
qualifications, etc., of Ad¬ 
vocates, Pleaders and At¬ 
torneys . 


Letters Patent (Nagpur). 3359 

to time by the Governor in Council, and to absent himself from the .saJH 
durmB ths term of ouch teare i„ accordance with the S “ 

Admission of Advocates, Pleaders and Attorneys. 

7. And We do hereby authorize and empower the High Court of Judicature 

, Powers of High Court approve, admit and enrol such and so 

m admitting Advocates, *^any Advocates, Pleaders and Attorneys as to the 
Pleaders and Attorneys. High Court may seem meet; and such Advocates 

anthoriaed to appear for .h?“tra orthe^SS^h^artl’anrte 

may by its rules and directions determine, and subject to such rules and dfrection?. 

8. And We do hereby ordain that the High Court of Judicature at Nagpur 

shall have power to make rules from time to time for 
the quahficadon and admission of proper persons to be 
Advocates, Pleaders and Attorneys of the said Hi?h 
Court, and shall be empowered to remove, or to suspend 
from practice on reasonable cause, the said Advocates. 

such Advocates, Pleaders or S.o'Se" 

allowed to appear, plead or act on his own behalf, or L behalf of a co-sui?or 

Civil Jurisdiction of the High Court 

9. And We do further ordain that the High Court of Judicature at Nagpur 

Extraordinary original ® ^ power to remove and to try and determine 

civil jurisdiction. as a Court of Extraordinary Original Jurisdiction' 

r- . u- . ^^***^i^ within the jurisdiction of anv 

Court, subject to its superintendence when the said High Court may think proper 

to do so, either on the agreement of the parties to that effect, or for purpSse^of 
ffigh Court recorded on the proceedings of ^e said 

10. And We do further ordain that an appeal shall lie to the said Hieh 

- - - Court of Judicature at Nagpur from the judgment 

(not being a judgment passed in the exercise of 
. c aPPf ate jurisdiction in respect of a decree or order 
made m the exercise of appellate jurisdiction by a Court subject to the sunerint^ti 
dence of the said High Court, and not being an order made in threxercisf of 

any matter of importance to a Bench T T 

N.S S. M='m9 

Li MiTATioN. —Appeals Under Letters 

be out of time 
\T Within 30 days.- I.L.R dOdO) 

Nag. 124=1939 N.L.J. 63=1939 Nag' 127 ' 

whether intervening 
hdidays should be excluded in computing 

t^ period of 30 days). Where acTdin| 

to the rules of the Court provision is made 

for filing of Letters Patent appeals alone 

fl r vacation, it cannot be said 

that the Court is closed so far as that busi- 

ness IS concerned. So limitation for such 

an appeal is not affected by S. 4 LimitaHnn 


Appeal to the High Court 
from Judges of the Court. 


NOTES. 

Cl. 10.—Cl. 10 deals with appeals against 
judgments of one Judge of High Court or 
of one Judge of any Division Court 
and it has no application to judgments 
delivered previous to the constitution 
of the present High Court. I.L.R. 
1936 Nag. 58r::1936 Nag. 118. The con¬ 
dition of certificate that a case is fit one 
for appeal under Cl. 10 applies only to those 
decrees or orders which are passed by a 
single Judge in the exercise of his second 
appellate jurisdiction and to no other cases. 

I.L.R. (1940) Nag. 141=1940 N.L.J. 37 
=1940 Nag. 39 (F.B.). An order reject¬ 
ing an application to review is not a judg¬ 
ment within the meaning of the Letters 
Patent and a Letters Patent appeal does not 
He. 1941 N.L.J. 617. Decision of Judge 
of H. C. in appeal against award under 
Workman’s Compensation Act is not a Judg¬ 
ment” under Cl. 10. But Judge may refer 
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Courts in the Central Pro¬ 
vinces. 


fevisional jurisdiction, and not being a sentence or order passed or made-in the 
exercise of the powers .of superintendence under the provisions of Section One 
hundred and seven of the Government of India Act or in the exercise of criminal 
jurisdiction) of one Judge of the said High Court or one Judge of any Division 
Court, pursuant to Section One hundred and eight of the Government of India 
Act, and that notwithstanding anything hereinbefore provided, an appeal shall 
lie to the said High Court from a judgment of one Judge of the said High Court 
or one Judge of any Division Court, pursuant to Section One hundred and eight 
of the Government of India Act, made in the exercise of appellate jurisdiction in 
respect of a decree or order made in the exercise of appellate jurisdiction by a 
Court subject to the superintendence of the said High Court, where the Judge 
who passed the judgment declares that the case is a fit one ^or a^ed, but that 
the right of appeal from other judgments of Judges of the said High Court or 
of such Division Court shall be to Us. Our heirs and successors m Our or Their 

Privy Council as hereinafter provided. 

11 And We do further ordain that the High Court of Judicature at 

Nagpur shall be a Court of Appeal from the Cwl 
Appeal from other Civil Courts of the Central Provinces and from all other 

Courts subject to its superintendence, and shall exer¬ 
cise appellate jurisdiction in such cases as were, 
immediately before the date of the publication of these presents subject to appeal 
to the Court of the Judicial Commissioner of the Central Provinces by virtue o 
anflaw Xn in force, or as may after that date be declared subject to appeal to 
the^ High Court of Judicature at Nagpur by any law made by competent legislative 

Jid We do further ordain that the High Court of Judicature Na^ur 

shall have the like powers and authority with respect 
lurisdiction as to infants j-o the persons and estates of infants, idiots and 
and lunatics. lunatics within the Central Provinces as that which 

was vested in the Court of the Judicial Commissioner of the Central Provinces 
immediately before the publication of these presents. 

Law to be administered by the High Court. 

13. And We do further ordain that, with respect to the law or equity M 

rule of good conscience to be applied to each case 
By the High Court in the coming before the High Court of Judicature^ at 

exercise of extraordinary the exercise of its ordinary original avil 

original civil jurisdiction. law or equity and rule of good 

conscience shall, until otherwise provided, be the law or equity and rule 
conscience which would have been applied to such case by any local Court having 

jurisdiction therein. . , 

14. And We do further ordain that, with respect to the law or 

rule of good conscience to be applied by the iijgn 
By the High Court in the Court of Judicature at Nagpur to each case coming 

exercise of appellate juris- in the exercise of its appellate jurisdiction, 

such law or equity and rule of good conscience shal 

be the law or equity and rule of good conscience which the Court in whi* tte 
proceedings in such case were originally instituted ought to have been appuea 

to such case. , 

Criminal Jurisdiction of the High Court. 

IS And We do further ordain that the High Court of Judicature at Nagpur 

shall have ordinary original criminal jurisdiction m 
Ordinary original cri- respect of all such persons within the Central Provin- 
minal jurisdiction of the Court of Judicial Commissioner of the 

High Court. Central Provinces had such criminal jurisdiction over 

immediately before the publication of these presents. 
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16. And We do further ordain that the High Court of Judicature at Nagpur 

Jurisdiction as to persons. ordinary original criminal juris- 

before il i„ due course of law! enrpowered to try all persons brought 

17. And We do further ordain that the High Court of Judicature at 

Extraordinary original {^^gpur shall have extraordinary original criminal 
criminal jurisdiction. jurisdiction over all persons residing in places within 

befir^t authority to try at its discreSn JnySVSsoi brought 

18. And We do further ordain that there shall be no appeal to the High 

Court of Judicature at Nagpur from any sentence or 

order passed or made by the Courts of original criminal 

jurisdiction which may be constituted by one or more 

Judges of the said High Court. But it shall be at the 

... - . discretion of any such Court to reserve any point or 

points of law for the opinion of the said High Court. y P t or 

19. And We do further ordain that, on such point or points of law beine 

so reserved as aforesaid the High Court of Judicature 
at Nagpur shall have full power and authority to review 
the case, or such part of it as may be necessary and 
finally determine such point or points of law and 

^ thereupon to alter the sentence passed by the Court of 
original jurisdiction, and to pass such j'udgment and sentence as to the said Hiph 
Court may seem right. ^ 

20. And We do further ordain that the High Court of Judicature at Nagpur 

Appeals from other Cri- of^the Pro Criminal Courts 

minal Courts in the Central ° Central Provinces and from all other Courts 

Provinces. subject to its superintendence, and shall exercise 

. , , , . appellate jurisdiction in such cases as were immerli- 

ately before the date of the publication of these presents, subject to appeal to the 

Court of the Judicial Commissioner of the Central Provinces by virtue of anv 

kw then in force, or as may after that date be declared subject to appeal to the 

High Court of Judicature at Nagpur by any law made by competent leei=lative 
authority for India. ^ *' 

21. And We do further ordain that the High Court of Judicature at 

Hearing of referred cases ^ reference and revision from 

and revision of criminal ^ Courts subject to its appellate jurisdiction 

trials. shall have power to hear and determine all such 

cases referred to it by the Sessions Judges or by anv 
other officers in the Central Provinces, who were, immediately before the publi¬ 
cation of these presents, authorised to refer cases to the Court of the Judicial 
Commissioner of the Central Provinces and to revise all such cases tried by anv 
officer or Court possessing criminal jurisdiction in the Central Provinces, as were 
immediately before the publication of these presents subject to reference to or 
revision by the Court of the Judicial Commissioner of the Central Provinces 

22. And We do further ordain that the High Court of Judicature at Naepur 

shall have power to direct the transfer of 
High Court may direct criminal case or appeal from any Court to anv nfL ^ 

one Court to another. Court of equal or superior jurisdiction, and also to 

direct the preliminary investigation or trial of anv 
criminal case by any officer or Court otherwise competent to investigate or tr > 

C- C. M -421 ^ ' 
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though such case belongs in ordinary course to the jurisdiction of some other 
officer or Court. .. 

Criminal Law. 

23. And We do further ordain that all persons brought for trial before the 

High Court of Judicature at Nagpur, either in the 

under''lnd?an Penarcode of its original jurisdiction, or in the exercise 

01 its jurisdiction as a Court of Appeal, reference or 
revision, charged with any offence for which provision is made by Act No. XLV 
of 1860, called the Indian Penal Code, or by any Act amending or excluding the 
said Act which may have been passed prior to the publication of these presents, 
shall be liable to punishment under the said Act or Acts, and not otherwise. 

Testamentary and intestate jurisdiction. 

24. And We do further ordain that the High Court of Judicature at 

Testamentary and intest- like power and au^ority as 

ate jurisdiction, f^at which was immediately before the publication of 

these presents lawfully exercised within the Central 
Provinces by the Court of Judicial Commissioner of the Central Provinces in 
relation to the granting of probates of last wills and testaments, and letters of 
administration of the goods, chattels, credits and all other effects whatsoever of 
persons dying intestate: Provided always that nothing in these Letters Patent 
contained shall interfere with the provisions of any law which has been made by 
competent legislative authority for India, by which power is given to any other 
Court to grant such probates and letters of administration. 

Matrimonial Jurisdiction. 

25. And We do further ordain that the High Court of Judicature at 

,, ^ . .... Nagpur shall have jurisdiction within the Central 

Matr.mon.al jurisdiction, provinces in matters matrimonial between Our 

Subjects professing the Christian religion: 

Provided always that nothing herein contained shall be held to interfere 
with the exercise of any jurisdiction in matters matrimonial by any Court, not 
established by Letters Patent within the said Province, which is lawfully possessed 
of that jurisdiction. 

Powers of Single Judges and Division Courts. 

26. And We do hereby declare that any function which is hereby directed 

c- , , , j 1 ^- ■ ^0 hG performed by the High Court of Judicature at 

sion Courts. Nagpur in the exercise of its original or appellate 

jurisdiction may be performed by any Judge or by 
any Division Court, thereof appointed or constituted for such purpose in pursu¬ 
ance of Section one hundred and eight of the Government of India Act; and if 
such Division Court is composed of two or more Judges and the Judges are divided 
in opinion as to the decision to be given on any point, such point shall be decided 
according to the opinion of the majority of the Judges if there be a majority, but, 
if the Judges be equally divided, they shall state ffie point on which they differ 
and the case shall then be heard upon that point by one or more of the other 
Judges and the point shall be decided according to the opinion of the majority 
of the Judges which have heard the case including those who first heard it. 

Civil Procedure. 

27. And We do further ordain that it shall be lawful for the High Court 

^ „ 1 of Judicature at Nagpur from time to time to make 

.^Regulation of Proceed- regulating tlie practice of the 

Court and for the purpose of adapting as far as 
possible the provisions of the Code of Civil Procedure, being an Act No. V of 
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1908, passed by the Governor-General in Council and the provisions of any law 
which has been or may be made, amending or altering the same by competent 
legislative authority for India, to proceedings in its testamentary, intestate and 
matrimonial jurisdiction, respectively. 

Criminal Procedure. 

28. And We do further ordain that the proceedings in all criminal cases 

Regulation of Proceed Court of Judicature at 

g Proceed Nagpur shall be regulated by the Code of Criminal 

^ ^ . Procedure being an Act, No. V of 1898, passed by 

the Governor-General in Council, or by such further or other laws in relation to 

aut^orfty for'^India competent legislative 

Appeals to Privy Council 

29. And We do further ordain that any person or persons may appeal to 

Power to anoeal in civil successors, in Our or Their Privy 

cafes Council, m any matter not being of criminal juris- 

u, Tj- t, r' . r T u- final judgment, decree or order of 

the High Court of Judicature at Nagpur made on appeal, and from any final 

judgment decree or order made in the exercise of original jurisdiction by Tud^es 

of the said High Court, or of any Division Court, from which an appeal does not 

he to the said High Court under the provisions contained in the tenth clause of 
these presents: 

Provided, in either case, that the sum or matter at issue is of the amount 
or value of not less than Rs. 10,000, or that such judgment, decree or order 
involves, directly or indirectly, some claim, demand or question to or respecting 
property amounting to or of the value of not less than 10,000 rupees; or from 
any other final judgment, decree or order made either on appeal or otherwise 
aforesaid, when the said High Court declares that the case is a fit one for appeal 
to Us, Our heirs or successors, in Our or Their Privy Council; but subject always 
to such rules and orders as are now in force, or may from time to time be made 
respecting appeals to Ourselves in Council from the Courts of the Central Provinces 
except so far as the said existing rules and orders respectively are hereby varied; 
and subject also to such further rules and orders as We may, with the advice of 
Our Privy Council, hereafter make in that behalf. 

30. And We do further ordain that it shall be lawful for the High Court 

• , , , Judicature at Nagpur at its discretion, on the 

iudg^rSfn s ' motion, or if the said High Court be not sitting, then 

^ ^ * for any Judge of the said High Court, upon the 

petition, of any party who considers himself aggrieved by any preliminary or 
interlocutory judgment, decree or order of the said High Court, in any such pro¬ 
ceeding as aforesaid, not being of criminal jurisdiction to grant permission to 
such party to appeal against the same to Us, Our heirs and successors, in Our or 
Their Privy Council, subject to the same rules, regulations and limitations as are 
herein expressed respecting appeals from final judgments, decrees and orders. 

31. And We do further ordain that from any judgment, order or sentence 

Appeal in criminal cases. ^ ^he High Court of Judicature at Nagpur made in 

the exercise of original criminal jurisdiction, or in any 

criminal case where any point or points of law have been reserved for the opinion 
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of the said High Court, in manner provided by the 18th clause of these presents 
by any Court which has exercised original jurisdiction, it shall be lawful for the 
person aggrieved by such judgment, order or sentence to appeal to Us, Our heirs 
and successors, in Council, provided that the said High Court declares that the 
case is a fit one for such appeal and that the appeal be made under such conditions 
as the said High Court may establish or require, but subject always to such rules 
and orders as are now in force, or may from time to time be made, respecting 
appeals to Ourselves in Council from the Courts of the Central Provinces. 


32. And we do further ordain that, in all cases of appeal made from any 

judgment, decree, order or sentence of tlie High Court 
Rule ds to transmission of Judicature at Nagpur to Us, Our heirs and suc- 

evidence and cessors, in Our or Their Privy Council, such High 
o er ocumen s. Court shall certify and transmit to Us, Our heirs and 

successors, in Our or Their Privy Council, a true and correct copy of all evidence, 
proceedings, judgments, decrees and orders had or made, in such cases appealed, 
so far as the same have relation to the matters of appeal, such copies to be certified 
under the Seal of the said High Court. And that the said High Court shall also 
certify and transmit to Us, Our heirs and successors, in Our or Their Privy 
Council, a copy of the reasons given by the Judges of such Court, or by any of 
such Judges, for or against the judgment or determination appealed against. And 
We do further ordain that the said High Court shall in all cases of appeal, to Us, 
Our heirs or successors, conform to and execute, or cause to be executed, such 
judgments and orders as We, Our heirs or successors, in Our or Their Privy 
Council, may think fit to make in the premises, in such manner as any original 
judgment, decree or decretal orders, or other order or rule of the said High Court, 
should or might have been executed. 


Special commissions and 
circuits. 


Exercise of jurisdiction elsewhere than at the usual place of sitting of the 

High Court, 

33. And We do further ordain that whenever it appears to the Governor 

in Council of the Central Provinces subject to the 
control of the Governor-General in Council, convenient 
that the jurisdiction and power by these Our Letters 
Patent, or by or under the Government of India Act, vested in the High Court of 
Judicature at Nagpur should be exercised in any place within the jurisdiction of 
any Court subject to the superintendence of the said High Court, other than the 
usual place of sitting of the said High Court, or at several such places by way 
of circuit, one or more Judges of the Court shall visit such place or places 

accordingly. 


34. And we do further ordain that whenever any Judge or Judges of the 

High Court of Judicature at Nagpur visit any place 
Proceedings of Judges on under the 33rd clause of these presents the proceedings 
special commission or cir- cases before him or them at such place shall be regu¬ 
lated by any law relating thereto which has been or may 
be made by competent legislative authority, for India. 

' Provisions regarding pending proceedings. 

35. And We do further ordain that all suits, appeals, revisions, applications, 

reviews, executions and other proceedings whatsoever 
Provisions regarding pending immediately before the publication of these 
pending proceedings. presents in the Court of the Judicial Commissioner of 

the Central Provinces in the exercise of any jurisdiction vested in it by any law, 
shall be continued and concluded in the High Court of Judicature at Nagpur as 
if the same had been instituted in the said High Court; the said High Court shall 
in relation to all such proceedings exercise the jurisdiction given to it by these 

presents. 
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Delegation of duties to O fficers. 

36. The High Court of Judicature at Nagpur may from time to time make 

Powers to delegate duties, delegating to any Registrar, Prothonotary 

* * j* • 1 j iVia.stcr or other officisi of the Court snv ludirial 

quasi-judicial and non-judicial duties. ^ juaicial. 

Calls for records, etc., by the Government. 

37. And It is Our further will and pleasure that the High Court of Judi- 

High Court to comolv Nagpur shall comply with such requisitions 

with requisitions from Gm-- may be made by the Govemors-General in Council 

ernment for records, etc. Cjovernor in Council of the Central Provinces 

. for records, returns and statements, in such form and 

manner as he may deem proper. 

Powers of Indian Legislatures. 

38. And we do further ordain and declare that all the provisions of these 

r, , r T ■ Letters Patent, are subject to the legislative powers 

laturrpreLrve"d legislature and of the Indian legiskture, 

. also of the Governor-General in Council under 

bechon Seventy-one of the Government of India Act; and also of the Governor- 

General under Section Seventy-two of that Act; and may be in all respects amended 
and altered thereby. 

In witness whereof We have caused these Our Letters to be made Patent. 

Witness Ourself at Westminster the 2nd day of January in the year of 
Our Lord One thousand nine hundred and thirty-six and in the Twenty-sixth year 
of Our Reign. 


LETTERS PATENT CONSTITUTING THE HIGH COURT OF 

. . JUDICATURE AT PATNA. 
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[9/A February, 1916. 

George the Fifth, by the Grace of God, of the United Kingdom of Great 

Britain and Ireland, and of the British Dominions 
Recital °f 24 and 25 beyond the Seas, King, Defender of the Faith, 

■’ ■ Emperor of India. To all to whom, these Presents 

shall come, greeting: Whereas by an Act of Parliament passed in the Twenty- 
fourth and Twenty-fifth Years of the Reign of Her late Majesty Queen Victoria, 
and called the Indian High Courts Act, 1861, it was, amongst other things, enacted, 
by section one, that it should be lawful for Her Majesty, by Letters Patent under 
the Great Seal of the United Kingdom, to erect and establish a High Court of 
Judicature at Fort William in Bengal, for the Bengal Division of the Presidency 
of Fort William; 

and, by section two, that such High Court should consist of a Chief Justice 
and as many Judges, not exceeding fifteen, as Her Majesty might, from time to 
time, think fit to appoint, who should be selected from among persons qualified 
as in the said Act was declared; 

and, by section eight, that upon the establishment of such High Court as 
aforesaid the Supreme Court and the Court of Sadar Diwani Adalat and Sadar 
Nizamat Adalat at Calcutta, in the said Presidency, should be abolished; 

and, by section nine, that the High Court of Judicature so to be established 
should have and exercise all such civil, criminal, admiralty and vice-admiralty, 
testamentary, intestate and matrimonial jurisdiction, original and appellate, and 
all such powers and authority for and in relation to the administration of justice 
in the said Presidency, as Her Majesty might by such Letters Patent as aforesaid 
grant and direct, subject, however, to such directions and limitations, as to the 
exercise of original, civil and criminal jurisdiction beyond the limits of the 
Presidency-town, as might be prescribed thereby; and that, save as by such Letters 
Patent might be otherwise directed, and subject and without prejudice to the 
legislative powers in relation to the matters aforesaid of the Govemor-Genei^ 
of India in Council, the High Court so to be established should have and exercise 
all jurisdiction, and every power and authority whatsoever in any manner vested 
in any of the Courts in the same Presidency abolished under the said Act at the 
time of the abolition of such last mentioned Courts; 

And whereas it was further declared by section sixteen of the said recited 
Act that it should be lawful for Us by Letters Patent to erect and establish a 
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High Court of Judicature in and for any portion of territories within Our 
Dominions in India, not included within the limits of the local jurisdiction of 
another High Court, to consist of a Chief Justice and such number of other 
Judges, with such qualifications as were by the same Act required in persons to 
be appointed to the High Courts established at the Presidencies of Fort William 
in Bengal, of Madras, and of Bombay, as We from time to time might think fit 
and appoint; and that it should be lawful for Us, by such Letters Patent, to 
confer on any new High Court which might be so established any such jurisdic¬ 
tion, powers and authority as under the same Act was authorized to be conferred 
on or would become vested in the High Court established in any of the said 
Presidencies; and that subject to the directions of the Letters Patent all the 
provisions of the said recited Act relative to High Courts and to the Chief Justice 
and other Judges of such Courts, and to the Governor-General or Governor of the 
Presidency in which such High Courts were established, should, as far as circum¬ 
stances might permit, be applicable to any new High Court which might be 
'established in the said territories, and to the Chief Justice and other Judges 
thereof, and to the Persons administering the Government of the said territories; 


And whereas, upon full consideration of the premises. Her late Majesty 

Queen Victoria, by Letters Patent under the Great 

of hS Courtf Fort‘ Kingdom of Great Britain and 

William and Allahabad. Ireland, bearing date at Westminster the Fourteenth 

day of May, in the Twenty-fifth Year of Her Reign, 
in the year of Our Lord One thousand eisrht hundred and sixty-two, did erect 
and establish a High Court of Judicature at Fort William in Bengal for the Bengal 
Division of the Presidency of Fort William aforesaid, and did constitute that 
Court to be a Court of Record: 

And whereas Her late Maiesty Queen Victoria, by Letters Patent under 
the Great Seal of the United Kingdom of Great Britain and Ireland, bearing 
date at Westminster the Twenty-eighth day of December, in the Twenty-ninth 
Year , of Her Reign, in the Year of Our Lord One thousand eight hundred and 
sixtyrfive. did revoke the said Letters Patent bearing date the Fourteenth day of 
May in the Year of Our Lord One thousand eight hundred and sixty-two, but 
notwithstanding that revocation did continue the said High Court of Judicature 
at Fort William in Bengal and declared that the Court should continue to be a 
Court of Record: 


And whereas, upon full consideration of the premises. Her late Majesty 
Queen Victoria, by Letters Patent under the Great Seal of the United Kingdom 
of Great Britain and Ireland, bearing date at Westminster the Seventeenth day 
of March, in the Twentv-ninth Year of Her Reign, in the Year of Our Lord 
One thousand eight hundred and sixty-six, did erect and establish a High Court 
of Tudicature for the North-Western Provinces, which said Court is situated 
at Allahabad in the Province of Agra and is now called the High Court of 
Tudicature at Allahabad and did constitute that Court to be a Court of Record: 

And whereas by an Act of Parliament passed in the First and Second Years 

of Our Reign, and called the Indian High Courts 
Recital of Act 1 & 2 Geo. \9lly it was enacted, amongst other things, by 

S, c. 18. section one that the maximum number of Judges of 

a High Court of Judicature in India including the Chief Justice, should 
be twenty; 

and, by section two, that Our power under section sixteen of the Indian 
High Courts Act, 1861, might be exercised from time to time and that a High 
Court might be established under the said section sixteen in any portion of the 
territories within Our Dominions in India, whether or not included within the 
limits of the local jurisdiction of another High Court; and that, where such a 
High Court was established in any part of such territories included within the 
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5, c. 61. 


Recital of creation of 
Province of Bihar and 
Orissa. 


limits of the local jurisdiction of another High Court, it should be lawful for 
us by Letters Patent to alter the local jurisdiction of that other High Court, and 
to make such incidental, consequential and supplemental provisions as might 
appear to be necessary by reason of the alteration of those limits: 

And whereas the said Indian High Courts Acts, 1861 and 1911, have been 

repealed and re-enacted by an Act of Parliament 
Recital of Act 5 & 6 Geo. passed in the Fifth and Sixth Years of Our Reign, 

and called the Government of India Act, 1915: 

And whereas certain territories formerly subject to and included within 

the limits of the Presidency of Fort William in 
Bengal were, by Proclamation made by the Governor- 
General of India on the Twenty-second day of March 
in the Year of Our Lord One thousand nine hundred 
and twelve, constituted a separate Province, called the Province of Bihar and 
Orissa, and are now governed by a Lieutenant-Governor in Council. 

1. Now know ye that We, upon full consideration of the premises, and 

of Our special grace, certain knowledge, and mere 
Establishment of High motion, have thought fit to erect and establish, and 
our a ana. these presents We do accordingly for Us, Our 

Heirs and Successors, erect and establish, for the Province of Bihar and Orissa 
aforesaid, with effect from the date of the Publication of these presents in the 
Bihar and Orissa Gazette, a High Court of Judicature, which shall be called 
the High Court of Judicature at Patna, and We do hereby constitute the said 
Court to be a Court of Record. 

2. And We do hereby appoint and ordain that the High Court of Judicature 

at Patna shall, until further or other provision be 
Constitution •'Tid first made bv Us, or Our Heirs and Successors, in that 

.urges o le ig our . bgi^alf in accordance with section One hundred and 

one of the said recited Government of India Act, 1915. consist of a Chief Justice 
and six other Judges, the first Chief Justice being Sir Edward Maynard Des 
Champs Chamier, Knight, and the six other Judges being Saiyid Shurf-ud-din, 
Ksquire. Edmund Pellv Chapman, Esquire. Basanta Kumar Mullick, Esquire, 
Francis Reginald Roe. Esquire, the Hon*ble Cecil Atkinson, and Jowala Persad, 
Esquire, being respectively qualified as in the said Act is declared. 

3. And We do hereby ordain that the Chief Justice and every other Judge 

. of the High Court of Judicature at Patna, previously 

bv to entering upon the execution of the duties of bis 

' " office, shall make and subscribe the following declara¬ 

tion before such authority or person as the Lieutenant-Governor in Council may 
commission to receive it:— 

“T. /?./?.. appointed Chief Justice (or a Judge') of the High Court of 
Judicature at Patna, do solemnly declare that I will faithfully perform the duties 
of my office to the best of may ability, knowledge and judgment.” 

4. And We do herebv grant, ordain and appoint that the High Court of 

Judicature at Patna shall have, and use as occasion 
Seal. mav require, a seal bearing a device and impression 

of Our .Roval arms, within an exergue or label 
surrounding the same, with this inscription, "The 
Seal of the High Court at Patna.” And We do further grant, ordain and apnoint 
that the said seal shall be delivered to and kept in the custody of the Chief 


NOTES. 

Cl. 2.—Death of Chief Justice during 
vacation—Effect of—Jurisdiction of Vaca¬ 
tion Bench to decide cases during vacancy 


in office of Chief Tustire not affected. 17 
Pat. 574=19 Pat.L.T. 675=1938 Pat. 
550=1938 P.W.N, 683. 
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Justice, and m case of vacancy of the office of Chief Justice, or during- any 

absence of the Chief Justice the same shall be delivered over and kept in the 

custody of the person appointed to act as Chief Justice under the provisions of 

section One hundred and five of the Government of India Act, 1915- and We 
do further grant, ordain and appoint that, whensoever the office of Chief Justice 

custody of the said seal be committed is vacant 
the said High Court shall be, and is hereby, authorized and empowered to 

demand, seize and take the said seal from any person or persons whomsoever 

by what ways and means soever the same may have come to his, her or their 
possession. 


5. And We do hereby further grant, ordain and appoint that all writs 

Wi-its etc to issue in f preempts, rules, orders and other manda- 

name of the ’ Crown and ^ory Process to be used, issued or awarded by the 
under seal. hligh Court of Judicature at Patna shall run and be in 

j . „ . . . or of Our Heirs and Sue- 

cessors, and shall be sealed with the seal of the said High Court. 


6. And We do herebv authorize and empower the Chief Justice of the 

Appointment of officers. *^90^ of Judicature at Patna from time to time, 

as occasion may require, and subject to any rules and 
restrictions which may be prescribed from time to time by the Lieutenant- 
Governor in Council, to appoint so many and such clerks and other ministerial 
officers as may be found necessary for the administration of justice and the due 
execution of all the powers and authorities granted and committed to the said 
High Court by these Our Letters Patent. And We do hereby ordain that every 
such appointment shall be forthwith submitted to the approval of the Lieu¬ 
tenant-Governor in Council and shall be either confirmed or disallowed by the 
Lieutenant-Governor in Council. And it is Our further will and pleasure, and 
We do hereby, for Us, Our Heirs and Successors, give grant, direct and appoint 
that all and every the officers and clerks to be appointed as aforesaid shall have 
and receive respectively such reasonable salaries as the Chief Justice may, from 
time to time, appoint for each office and place respectively, and as the'Lieu¬ 
tenant-Governor in Council, subiect to the control of the Governor-General in 
Council, may approve of: Provided alwavs, and it is Our will and pleasure, that 
all and every the officers and clerks to be appointed as aforesaid shall be resi¬ 
dent within the limits of the jurisdiction of the said Court, so long as they hold 
their respective offices; but this proviso shall not interfere with or prejudice the 
right of anv officer or clerk to avail himself of leave of absence under any rules 
prescribed from time to time bv the Governor-General in Council, and to absent 
himself from the said limits during the term of such leave in accordance with 
the said rules. 


Admission of Advocates, Vakils and Attorneys. 

7. And We do hereby authorize and empower the High Court of Judica- 

.. r xj- 1 , r approve, admit and enrol such and so 

■in aTmittif. Advocates, Attorneys as to the said 

Vakils and Attorneys. fseem rneet; and such Advocates, 

Vakils and Attorneys shall be and are hereby autho¬ 
rized to appear for the suitors of the said High Court and to plead or to act or 
to plead and act, for the said suitors, according as the said High Court may’by 
its rules and directions determine, and subject to such rules and directions. ^ 

8. And We do hereby ordain that the High Court of Judicature at Patna 


NOTES. 

Cl. 8.—^Disciplinary jurisdiction—General 
C. C. M.-422 


infarny of Vakil not 

T.725. 


necessary. 


12 Pat'.L. 
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shall have power to make rules from time to time for 
Powers of High Court in the qualification and admission of proper persons to 
making rules for the quali- Advocates, Vakils and Attomeys-at-Law of the 

vTkils^’and^Attorneyr.^*^^ High Court, and shall be empowered to remove 

or to suspend from practice, on reasonable cause, the 

said Advocates,^ Vakils or Attorneys-at-Law: and no person whatsoever but 
such Advocates, Vakils or Attorneys shall be allowed to act or to plead for, or 
on behalf of, any suitor in the said High Court, except that any suitor shall be 
allowed to appear, plead or act on his own behalf, or on behalf of a co-suitor. 

Civil Jurisdiction of the High Court. 


9. And We do further ordain that the High Court of Judicature at Patna 
_ ... shall have power to remove and to try and determine 

(-ivirhfHsdi'ctton as a Court of extraordinary original jurisdiction, any 

suit being or falling within the jurisdiction of any 
Court subject to its superintendence, when the said High Court may think pro¬ 
per to do so, either on the agreement of the parties to that effect, or for pur¬ 
poses of justice, the reasons for so doing being recorded on the proceedings of 
the said High Court. 

^[10. And We. do further ordain that an appeal shall lie to the said High 

Court of Judicature at Patna from the judgment (not 
Appeal to the High Court being a judgment passed in the exercise of appellate 
from Judges o the Court. jurisdiction in respect of a decree or order made in 

the exercise of appellate jurisdiction by a Court subject to the superintendence 


LEG. REF. 

1 Amended by the Letters Patent, 1927— 
As to the effect of this amendment, see notes 
under Cl, 15 of the Madras Letters Patcnl. 

NOTES. 

Cl. 9,—The mere non-recording of 
reasons where a case is removed from the 
Court of the Subordinate Judge to the High 
Court is only an irregularity which does not 
affect the jurisdiction of the High Court and 
does not make its decision illegal. 14 Pat. 
L.T. 258=12 P. 727=1933 P. 250. 

Cl. 10: ScopF. AND Object.— See 3 Pat. 
L.J. 509=48 T.C. 348. S. 9 of the High 
Courts Act, 1861, is not inconsistent with 
the provision of the Letters Patent. 20 
Pat.L.T. 404=1939 Pat. 425, A certifi¬ 
cate of “leave to appeal” should not be 
granted merely on the ground that a point 
of law arises in the case. It is only when 
a case presents some difficulty and the Judge 
feels really that the matter before him re¬ 
quires further consideration by a larger 
Court that “leave” should be granted. If 
the Judge decides the case with confidence, 
that should indicate that it is not a fit case 
for appeal; and if he accepts the responsi¬ 
bility which is cast upon him by the Letters 
Patent his decision will be final. 13 P. 587 
=15 Pat.L.T. 456=1934 P. 466. If a 
single Judge by order reverses and remands 
a case for being tried anew, then this is a 
judgment, and can be appealed under Cl. 10. 
But it is not a judgment if the remand is 
made for a finding. 1924 P. 336. See, also 
1 P. 246=3 Pat.L.T. 343=1922 P. 384. 
An order of a Judge of the High Court 
sitting alone staying a criminal trial is not 


a judgment and is not appealable under G. 
10. 3 Pat.L.J. 509rrl9 Cr.L.J. 1008=48 
T.C. 348. No appeal lies under the Letters 
Patent from a decision of a single Judge of 
the High Court passed in revision. The 
words “which has been called for by the said 
Court” (which occurred in Cl. 10 prior to 
the amendment of 1929') are general in their 
application and refer both to the case in 
which the High Court has vwtu called 
for records and the case where the records 
have been called for on the application of 
one of the parties. In both cases, no appeal 
is competent, 10 P. 428=1931 P, 292. 
Ch. VII. R. 2 of the High Court Rules ex¬ 
cludes the applicability of S. 12 of the 
Limitation Act to appeals which are pre¬ 
ferred under Letters Patent. 5 Pat.L.J. 
701=2 Pat.L.T. 42=59 I.C. 179. Right 
of appeal given by the Letters Patent does 
not applv to administrative or disciplinary 
powers.*! P. 590=1922 P. 603. New 
point not to be raised in Letters Patent ap¬ 
peal. 19 Pat. 104=1940 P.W.N. 280= 
1940 Pat. 322. No application for revi^v 
lies against a decision on appeal under the 

Letters Patent. [1931 A.L.J. 187 (F.B.) 
and 40 M. 651, Foil.] 12 Pat.L.T. 652= 
1931 P. 409. Where a Judge refuse to 
exercise his discretion under S. 151, C.P- 
Code, and grant a review his order 3^ 
“iudgment” and is not appealable, 12 r. 

203=142 I.C. 455=1033 P.^ 139. . 

Practice. —Appeal—Questions not rmsea 
before Bench cannot be raised later. 3 Pat* 
L.T. 386=1922 P. 171. Appeal— Prehmi- 
nary hearing—Practice—High Court Fujes— 
Validity and effect. See 4 Pat.L.J* 695= 
541.C. 230. * 


Cl. IS] 


3371 


Letters Patent (Patna). 


of the said High Court, and not being an order made in the exercise of revi- 
sional jurisdiction, and not being a sentence or order passed or made in the 
exercise of the power of superintendence under the provisions of S. 107 of the 
Government of India Act, or in the exercise of criminal jurisdiction) of one 
Judge of the said High Court or one Judge of any Division Court, pursuant to 
S. 108 of the Government of India Act, and that notwithstanding anything 
hereinbefore provided an appeal shall lie to the said High Court from a judg¬ 
ment of one Judge of the said Court or one Judge of any Division Court, 
pursuant to S. 108 of the Government of India Act, made in the exercise of 
appellate jurisdiction in respect of a decree or order made in the exercise of 
appellate jurisdiction by a Court subject to the superintendence of the High 
Court, where the Judge who passed the judgment declares that the case is a fit 
one for appeal; but that the right of appeal from other judgments of Judges of 
the said High Court or of such Division Court shall be to Us, Our Heirs or Succes¬ 
sors in Our or Their Privy Council, as hereinafter provided.] 


11. And We do further ordain that the High Court of Judicature at Patna 

shall be a Court of Appeal from the Civil Courts of 
Appeal from other Civil Province of Bihar and Orissa and from all other 

KhaTand Orlssa™'"*"'^^ ° Courts subject to its superintendence, and shall exer- 

cise appellate jurisdiction in such cases as were, im- 
mediatelv before the date of the publication of these presents, subject to appeal 
to the High Court of Judicature at Fort William in Bengal by virtue of any law 
then in force, or as may after the date be declared subject to appeal to the High 
Court of Judicature at Patna by any law made by competent legislative autho¬ 
rity for India. 

12. And We do further ordain that the High Court of Judicature at Patna 

shall have the like power and authority with respect 
Jurisdiction as to Infants ^ the persons and estates of infants, idiots and luna- 
and Lunatics. within the Province of Bihar and Orissa as that 

which was vested in the High Court of Judicature at Fort William in Bengal 
immediately before the publication of these presents. 

Law to be administered by the High Court. 

13. And We do further ordain that, with respect to the law or equity to 

be applied to each case coming before the High Court 
By the High Court in the Judicature at Patna in the exercise of its extra- 

oHginaf c°vil jurildicdon"''’ law or equity 

* shall, until otherwise provided, be the law or equity 

which would have been applied to such case by any local Court having jurisdic¬ 
tion therein. 


14. And We do further ordain that, with respect to the law or equity and 

rule of good conscience to be applied by the High 
By the High Court in the Court of Judicature at Patna to each case coming be- 
exercise of appellate juris- exercise of its appellate jurisdiction, 

**^ *^^‘ such law or equity and rule of good conscience shall 

be the law or equity and rule of good conscience which the Court in which the 
proceedings in such case were originally instituted ought to have applied to such 

case. 

^ Criminal Jurisdiction. 

15. And We do further ordain that the High Court of Judicature at Patna 


NOTES. action outside iurisdiction—Waiver of ob 

Cl 12 —Applicability of Cl. 12—Submis- jection. 1923 P, 562. 

Sion ‘to jurisdiction—Part of the cause of 
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Ordinary original criminal 
jurisdiction of the High 
Court. 


shall have ordinary original criminal jurisdiction in 
respect of all such persons within the Province of 
Bihar and Orissa as the High Court of Judicature at 
Fort William in Bengal had such criminal jurisdiction 
over immediately before the publication of these presents. 

16. And We do further ordain that the High Court of Judicature at 
r • j* *• * Patna, in the exercise of its ordinary orieinal crimi- 

lunsdiction as to persons. i • • j- i n t_ ^ vimu 

nal jurisdiction, shall be empowered to try all persons 
brought before it in due course of law. 


17. And We do further ordain that the High Court of Judicature at 

Patna shall have extraordinary original criminal 

criSnaTjurisdTction"'''®™' jurisdiction over all persons residing in places within 

the jurisdiction of any Court subject to its superin¬ 
tendence, and shall have authority to try at its discretion any such persons 
brought before it on charges preferred by any Magistrate or other officer 
specially empowered by the Government in that behalf. 


No appeal from High 
Court exercising original 
jurisdiction. 


18. And We do further ordain that there shall 
be no appeal to the High Court of Judicature at Patna 
from any sentence or order passed or made by the 
Courts of original criminal jurisdiction which may be 
constituted by one or more Judges of the said High Court. But it shall be at 

the discretion of any such Court to reserve any point 
or points of law for the opinion of the said High 
Court. 


Court may reserve points 
of law. 


19. And We do further ordain that, on such point or points of law being 

so reserved as aforesaid, the High Court of Judica- 
High Court to review ture at Patna shall have full power and authority to 
cases on points of law reser- review the case, or such part of it as may be neces- 

of the High Court. finally determine such point or points of 

law, and thereupon to alter the sentence passed by the 
Court of original jurisdiction, and pass such judgment and sentence as to the 
said High Court may seem right. 


20. And We do further ordain that the High Court of Judicature at Patna 

, shall be a Court of Appeal from the Criminal Courts 
Appels from other Cn- q£ Province of Bihar and Orissa and from all 

of Bihar and Orissa. Other Courts subject to its superintendence, and shall 

exercise appellate jurisdiction in such cases as were, 
immediately before the date of the publication of these presents, subject to 
appeal to the High Court of Judicature at Fort William in Bengal by virtue of 
any law then in force, or as may after that date be declared subject to appeal 
to the High Court of Judicature at Patna by any law made by competent legisla¬ 
tive authority for India. 

21. And We do further ordain that the High Court of Judicature at Patna 

shall be a Court of reference and revision from the 
Hearing of referred cases, Criminal Courts subject to its appellate jurisdiction, 

trials. ^ind shall have power to hear and detennme all such 

cases referred to it by the Sessions Judges, or by any 
other officers in the Province of Bihar and Orissa, who were, immediately before 
the publication of these presents, authorized to refer cases to the High Court of 


NOTES. sanction of the Local Government has exhi- 

High Court of Patna has bited an cx officio information. 1933 P.C. 
jurisdiction to try persons against whom the 127c=64' M.L.J. 466=142 I.C. 335 (P.C.)* 
Government Advocate with the previous 
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Judicature at Fort William in Bengal, and to revise all such cases tried by any 

^cer or Court possessing criminal jurisdiction in the Province of Bihar and 

Orissa, as were, immediately before the publication of these presents, subject to 

reference to or revision by the High Court of Judicature at Fort William in 
Bengal. 

22. And We do further ordain that the High Court of Judicature at Patna 

High Court mav direct transfer of any criminal 

the tfansfer of a case from .f™"? any Court to any other Court of 

one Court to another. equal or superior jurisdiction, and also to direct the 

preliminary investigation or trial of any criminal case 
by any othcer or Court otherwise competent to investigate or try it, though 

such case belongs in ordinary course to the jurisdiction of some other officer or 
Court. 


Criminal Law. 

23. And We do further ordain that all persons brought for trial before the 

A . V. • I a Judicature at Patna, either in the 

under'"lndian Penafcore "f jurisdiction, or in the exercise 

of Its jurisdiction as a Court of appeal, reference or 
revision, charged with any offence for which provision is made by Act No. XLV 

of 1860, called the “Indian Penal Code,” or by any Act amending or excluding 
the said Act which may have been passed prior to the publication of these 
presents, shall be liable to punishment under the said Act or Acts, and not 
otherwise. 


Admiralty Jurisdiction. 


Civil. 


24. And We do further ordain that the High Court of Judicature at Patna 

shall have and exercise in the Province of Bihar and 
Orissa, all such civil and maritime jurisdiction as was 

exercisable therein immediately before the publication of these presents by the 
High Court of Judicature at Fort William in Bengal, as a Court of Admiralty, 
and also such jurisdiction for the trial and adjudication of prize cases and other 
maritime questions as was so exercisable by the High Court of Judicature at 
Fort William in Bengal. 

25. And We do further ordain that the High Couit of Judicature at Patna 

shall have and exercise in the Province of Bihar and 
Orissa all such criminal jurisdiction as was exercis¬ 
able therein immediately before the publication of these presents by the High 
Court of Judicature at Fort William in Bengal as a Court of Admiralty, or 
otherwise in connection with maritime matters or matters of prize. 

Testamentary and Intestate Jurisdiction. 


Criminal. 


26. Any We do further ordain that the High Court of Judicature at 

Patna shall have the like power and authority as that 
Testamentary and intes- which was immediately before the publication of 
tate jurisdiction. these presents lawfully exercised within the Province 

of Bihar and Orissa by the High Court of Judicature at Fort William in 
Bengal, in relation to the granting of probates of last wills and testaments, and 
letters of administration of the goods, chattels, credits and all other effects 
whatsoever of persons dying intestate: Provided always that nothing in these 
Letters Patent contained shall interfere with the provisions of any law which 
has been made by competent legislative authority for India, by which power is 
given to any other Court to grant such probates and letters of administration. 
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sion Courts. 


Matrimonial Jurisdiction, 

27. And We do further ordain that the High Court of Judicature at Patna 

Matrimonial jurisdiction. shall have jurisdiction, within the Province of Bihar 

and Orissa, m matters matrimonial between Our sub¬ 
jects professing the Christian religion: Provided always that nothing herein 
contained shall be held to interfere with the exercise of any jurisdiction in 
matters matrimonial by any Court, not established by Letters Patent within the 
said Province, which is lawfully possessed of that jurisdiction. 

Powers of Single Judges and Division Courts. 

28. And We do hereby declare that any function which is hereby directed 

^ • to be performed by the High Court of Judicature at 

Single Judges and ivi- the exercise of its original or appellate 

jurisdiction, may be performed by any Judge, or by 
any Division Court thereof, appointed or constituted for such purpose in pursu¬ 
ance of section One hundred and eight of the Government of India Act, 1915; 
and if such Division Court is composed of two or more Judges and the Judges 
are divided in opinion as to the decision to be given on any point, such point 
shall be decided according to the opinion of the majority of the Judges, if there 
be a majority, but if the Judges be equally divided, ^[they shall state the point 
upon which they differ and the case shall then be heard upon that point by one 
or more of the other Judges and the point shall be decided according to the 
opinion of the majority of Judges who have heard the case including those who 

first heard it]. 

Civil Procedure. 

29. And We do further ordain that it shall be lawful for the High Court 

of Judicature at Patna from time to time to make 
Regulation of proceedings. orders for regulating the practice of the 

Court and for the purpose of adapting, as far as possible, the provisions of the 
Code of Civil Procedure, being an Act, No. V of 1908, passed by the Governor- 
General in Council, and the provisions of any law which has been or may be made, 
amending or altering the same, by competent legislative authority for India, to 
all proceedings in its testamentary, intestate and matrimonial jurisdiction, res¬ 
pectively. 

Crimhial Procedure. 

30. And We do further ordain that the proceedings in all criminal cases 

brought before the High Court of Judicature at Patna 
Regulation of proceedings. exercise of its ordinaty original criminal juris¬ 

diction, shall be regulated by the procedure and practice which was in use in the 
High Court of Judicature at Fort William in Bengal immediately before the 
publication of these presents, subject to any law which has been or may be made 
in relation thereto by competent legislative authorit)- for India; and that the 


LEG. REF. 

* Added and substituted 

Letters Patent of 1927. 


bv amended 


NOTES. 

Cl. 27.—The jurisdiction of the High 
Court in matters matrimonial is only such 
jurisdiction as is comprised within the pro¬ 
visions of the Divorce Act. 192.1 P. 12/; 
1923 P. 301. 

Cl. 28.—As to the effect of this amend¬ 
ment, sec notes under Cl. 15, Madras Letters 
Patent. The amendment of Cl. 28 and the 
addition of Cl. 3 to S. 98 of the C.P. Code 


by Act XVIII of 1928 has now settled the 
conflict of opinion as to the effect of a 
difference between the two Judges consti¬ 
tuting the Bench hearing an appeal from a 
Subordinate Court. The Chartered High 
Courts of which the Letters Patent 
for a difference of opinion are exclu<kd 
from the provisions of S. 98 of the 
Code, and the procedure indicated in Cl.^ 
should only be followed. [52 M. 563 (F* 
B.), Foil.] 11 P. 772. A single Judge is 
competent to hear a reference under Q. 28. 
UP. 772. 
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proceedings in all other criminal cases shall be regulated by the Code of Criminal 
Procedure, being an Act, No. V of 1898, passed by the Governor-General in 
Council, or by such further or other laws in relation to criminal procedure as 
may have been or may be made by such authority as aforesaid. 

Appeals to Privy Council 

31. And We do further ordain that any person or persons may appeal to 

Power to acneal in civil y®’ Successors, in Our or Their Privy 

cases Council in any matter not being of criminal jurisdic- 

•u- u r' r T j- judgment, decree or order of the 

High Court of Judicature at Patna made on appeal, and from any final judgment 

decree or order made in the exercise of original jurisdiction by Judges of the 

Division Court, from which an appeal does not lie to 
the said High Court under the provisions contained in the 10th clause of these 
presents. Provided, in either case, that the sum or matter at issue is of the 
amount or value of not less than 10,000 rupees, or that such judgment decree 
or order involves, directly or indirectly, some claim, demand or question to or 
respecting property amounting to or of the value of not less than 10,000 rupees • 
or from any other final judgment, decree or order made either on appeal or 
otherwise as aforesaid when the said High Court declares that the case is a fit 
one for appeal to Us, Our Heirs or Successors, in Our or Their Privy Council ■ 
but subject always to such rules and orders as are now in force, or may from 
time to time be made, respecting appeals to Ourselves in Council from the 
Courts of the province of Bihar and Orissa, except so far as the said existing 
rules and orders respectively are hereby varied; and subject also to such further 
rules and orders as We may, with the advice of Our Privy Council, hereafter 
make in that behalf. 

32. And We do further ordain that it shall be lawful for the High Court 

of Judicature at Patna, at its discretion, on the 
motion, or, if the said High Court be not sitting, then 
for any Judge of the said High Court, upon the peti¬ 
tion, of any party who considers himself aggrieved by any preliminary or inter¬ 
locutory judgment, decree or order of the' said High Court, in any such proceed¬ 
ing as aforesaid, not being of criminal jurisdiction, to grant permission to such 
party to appeal against the same to Us, Our Heirs and Successors, in Our or 
Their Privy Council, subject to the same rules, regulations and limitations as 
are herein expressed respecting appeals from final judgments, decrees and orders. 

33. And We do further ordain that from any judgment, order or sentence 

Appeal in criminal cases. ^he High Court of Judicature at Patna, made in 

the exercise of original criminal jurisdiction, or in 

any criminal case where any point or points of law have been reserved for the 

opinion of the said High Court, in manner provided by the 18th clause of these 


NOTES. 

Cl. 31: Disciplinary Jurisdiction.— 
No right of appeal to His Majesty in Coun¬ 
cil. IP. 590=1922 P. 603. See also 52 
I.C. 599=4 P.L.J. 423; 22 Pat.L.T. 341 
=20 Pat. 561i=1941 Pat. 225. (No leave to 
appeal to P.C. can be granted from .order 
summarily rejection application for refe¬ 
rence under S. 66 (3). Income-tax Act. 

Cl. 33: Construction and scope—Crimi¬ 
nal CASE—Leave to appeal—Ggant of.— 
The matter of appeals to His Majesty in 
Council from decisions of the High Court is 
limited by the Letters Patent under which 
the High Courtis jurisdiction is exercised. 


While Cl. 31 of the Letters Patent refers to 
civil appeals, the matter of criminal appeals 
is dealt with by Cl. 33. The wording of 
Cl. 33 is very precise and must be strictly 
construed. Under that clause there is a 
right of appeal from any judgment or order 
or sentence made in the exercise of original 
criminal jurisdiction. Leave to appeal is 
also granted when a point or points of law 
have been reserved for the opinion of the 
High Court in the manner provided by Cl 
18. When the case does not fall under 
either of these two categories, there is no 

right of appeal. 14 P. 318=15 Pat L T 
833=1935 P. 66. i. 
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presents, by any Court which has exercised original jurisdiction, it shall be 
lawful for the person aggrieved by such judgment, order or sentence to appeal 
to Us, Our Heirs or Successors in Council, provided the said High Court declares 
that the case is a fit one for such appeal and the appeal be made under such con¬ 
ditions as the said High Court may establish or require, but subject always to 
such rules and orders as are now in force, or may from time to time be made 
respecting appeals to Ourselves in Council from the Courts of the Province of 
Bihar and Orissa. 


34. And We do further ordain that, in all cases of appeal made from any 

judgment, decree, order or sentence of the High 
Rule as to transnussion Court of Judicature at Patna, to Us, Our Heirs or 

otherXcumentT' Successors in Our or Their Privy Council, such 

High Court shall certify and transmit to Us, Our 
Heirs and Successors in Our or Their Privy Council, a true and correct copy of 
all evidence, proceedings, judgments, decrees and orders had or made in such 
cases appealed so far as the same have relation to the matters of appeal, such 
copies to be certified under the seal of the said High Court. And that the said 
High Court shall also certify and transmit to Us, Our Heirs and Successors, in 
Our or Their Privy Council, a copy of the reasons given by the Judges of the 
said High Court, or by any such Judges, for or against the judgment or deter¬ 
mination appealed against. And We do further ordain that the said High Court 
shall, in all cases of appeal to Us, Our Heirs or Successors, conform to and 
execute, or cause to be executed, such judgments and orders, as we, Our Heirs 
or Successors, in Our or Their Privy Council, may think fit to make in the 
premises, in such manner as any original judgment, decree or decretal orders, or 
other order or rule of the said High Court, should or might have been executed. 

Exercise of jurisdiction elsewhere than at the usual place of sitting 

of the High Court, 

35. And We do further ordain that, unless the Governor-General in Coun¬ 

cil otherwise directs, one or more Judges of the 
Judges to visit Orissa by High Court of Judicature at Patna shall visit the 
way of circuit. Division of Orissa, by way of circuit, whenever the 

Chief Justice from time to time appoints, in order to exercise in respect of cases 
arising in that Division the Jurisdiction and power by these Our Letters Patent, 
or by or under the Government of India Act, 1915, vested in the said High 
Court: Provided always that such visits shall be made not less than four times 
in every year, unless the Chief Justice, with the approval of the Lieutenant- 
Governor in Council, otherwise directs: Provided also that the said High Court 
shall have power from time to time to make rules, with the previous sanction 
of the Lieutenant-Governor in Council, for declaring what cases or classes of 
cases arising in the Division of Orissa shall be heard at Patna and not in that 
Division, and that the Chief Justice may, in his discretion, order that any parti- 


NOTES. 

Cl. 35.—Patna High Court Rules, Ch. 
XXH. R. S and Ch. II, R. 4-Vacation 
fudge—Power to hear case arising in Onssa. 

130 I.C. 262=1931 P. 61. Under Cl. 35 
read with R. 5 of Ch. XXII of the Rules 
of tlic Higli Court, the Vacation Judge has 
no jurisdiction to hear a matter which is 
required by those provisions to be heard in 
Orissa. The power given to the Vacation 
Judge by R. 4 in Chapter II of the Rules is 
confined to Patna as distinguished from 
Orissa. R. 5 cannot be read with, or as 
controlling R. 4 of Chapter II and there¬ 
fore the discretionary power of the Chief 


Justice under Cl. 35 of Letters Patent to 
order that any particular case arising m the 
Division of Orissa shall be heard at * 
does not vest on the Vacation Judge. Ip 
possible inconvenience arising from the 
absence of a Vacation Judge for Onssa is 
no reason for placing upon R. 4 an inter¬ 
pretation which it will not bear if 
had to the other rules in Chs. II and 
and Cl. 35 of the Letters Patent, 11 Pf^t. 
L.T. 862. As to jurisdiction of Vawtion 
Tudges to decide cases when office of Cmet 
Judge is vacant. Sec 17 Pat. 574=1938 

Pat. 550. 
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Division.'' that 

36. And We do further ordain that whenever it appears to the Lieutenant- 

Special commission and p^ Council, ^bject to the control of the 

circuits. uoyernor-General m Council, convenient that the 

or by or „„*r the GovernStf MtfHiSr^ T'/ 

Judicature at Patua should be exercised in any pLe .“fh!” the furisdMon ol 
usual place of sitting of the said High Court, or at seviafsSch places b^way 

aLSdiSyl'''" 

37. And We do furt^r ordain that whenever any Judge or Judges of the 

Proceedings of Judges any place 

on special commission or un er the 35th or the 36th clause of these presents the 

circuit. proceedings in cases before him or them at such place 

, , . . , regulated by any law relating thereto which 

has been or may be made by competent legislative authority for India. 

Delegation of Duties to Officers. 

38. The High Court of Judicature at Patna may from time to time make 

Power to delegate duties. delegating to any Registrar, Prothonotary or 

• • . 4 - • , .4 • Court any judicial, 

quasi-judicial and non-judicial duties. 

Cessation of Jurisdiction of the High Court of Judicature at Fort William 

in Bengal. 

39. And We do further ordain that the jurisdiction of the High Court of 

Judicature at Fort William in Bengal in any matter in 
which jurisdiction is by these presents giLn to the 
High Court of Judicature at Patna shall cease from 
the date of the publication of these presents, and that 
all proceedings pending in the former Court on that 
date in reference to any such matter shall be trans- 

ferred to the latter Court: 

Provided, first, that the High Court of Judicature at Fort William in 
Bengal shall continue to exercise jurisdiction— 

(a) in all proceedings pending in that Court on the date of the publica¬ 
tion of these presents in which any decree or order, other than an order of an 
interlocutory nature, has been passed or made by that Court, or in which the 
validity of any such decree or order is directly in question; and 

. (J) in all proceedings [not being proceedings referred to in paragraph 
(a) of this clause] pending in that Court, on the date of the publication of th^e' 
presents, under the 13th, 15th, 22nd, 23rd, 24th, 25th, 26th, 27th, 28th, 2^h 
32nd, 33rd, 34th or 35th clause of the Letters Patent bearing date at Westminster 
the twenty-eighth day of December, in the Year of Our Lord One thousand eight 
hundred and sixty-five, relating to that -Court; and _ ^ 

(c) in all proceedings instituted in that Court, on or after the date of the 
publication of these presents, with reference to any decree or order passed or 
made by that Court; 

Provided, secondly, that if any question arises as to whether any case is 
covered by the first proviso to this clause, the matter shall be referred to the 
Chief Justice of the High Court of Judicature at Fort William in Bengal an^- 
hig decision shall be final. ^ 

C.C.M.-423 


Cessation of jurisdiction 
of the High Court of Judi- 
h^cature at Fort William over 
v-the province of Bihar and 
Orissa. 
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Calls for Records, etc., by the Government. 

40. And it is Our further will and pleasure that the High Court of Judicature 

at Patna shall comply with such requisitions as may 
High Court to comply made by the Lieutenant-Governor in Council, for 

rrnmen?"for'recordrctc°''' '‘ecords, returns and statements, in such form and 

manner as he may deem proper. 


Powers of Indian Legislatures. 

41. And We do further ordain and declare that all the provisions of these 

Our Letters Patent are subject to the legislative 
Powers of Indian Legis- power of the Governor-General in Legislative Council, 
latures preserved. Governor-General in Council under 

section seventy-one of the Government of India Act, 1915, and also of the 
Governor-General in cases of emergency under section seventy-two of that Act, 
and may be in all respects amended and altered thereby. 

In witness whereof We have caused these Our letters to be made patent, 
Witness Ourself at Westminster the Ninth day of February, in the year of Our 
Lord One thousand nine hundred and sixteen and in the sixth year of 

Our Reign, 

By warrant under the King's Sign Manual. 

(Sd.) SCHUSTER. 


THE INDIAN LIFE ASSURANCE COMPANIES ACT. 

See The Insurace Act (IV of 1938), supra. 


THE INDIAN LIMITATION ACT (IX OF 1908).^ 


Year. 


No. 


Short title. 


Amendment. 


1908 

r 

IX 

1 

The Indian Limita¬ 
tion Act. 1908. 

Rep. in pari, XVII of 1914, 5.3; XVIII of 1919; 
VIII of 1930. 4 


1 

1 

1 

1 

.Xmended. XXVI of 1920; X of 1922; ..XI of lO^; 
XXX of 1925; I 0 f 1927; IX of 1927; X of 1927; 
I of 1929; XI of 1929; VIII of 1930; XIV of 
1937: XX of 1937 ; Govt, of India (Ad. of Ind. 
Laws) Order, 1937; IV of 1938; XXXIV of 1939 
and \ of 1940 


LEG. REF. 

^ For Statement of Objects and Reasons, 
ste Ga::ctte of India, 1908, Tt. V. p. 22- for 
Report of Scdcct Committee, see ibid., 1908, 
Pt V p 223 and for Proceedings in Coun¬ 
cil' ^ee f7>iW.. 1908. Pt. YT, pp. 2. 13, 37 and 

145. 

NOTES. 

Cl 40 _"Judgment”—Order directing 

trial of certain issue—Court hearing appeal 
after return of findings entitled to disregard 
order of remand, Sc.c 2 Pat. L. J. Wi*'— 
41 T.C. 337. 

Limitation Act. 

Scope of Aci.-—Act is a complete Code. 
Provision saving bar of limitation must be 
contained or necessarily implied from the 
Act. 1928 M. 509. Provisions of the Act 
are exhaustive—Analogical extension ot 
saving clauses not allowed—Considerations 
of expediency or hardship immaterial. 32 


i-.vv.iN. v/i. ore: aijtu 

1938 Nag. 534=1.L.R. (1940) Nag. 3W; 
40 Bom.^L.R. 1134=1939 Bom. 1; 

Kang. 27() (E.B.): I.L.R. (1939) All. 207 
= 1939 A.L.J. 29=1939 All. 82. 

Object of Act. —The intention of the law 
of liinitalion is, not to give a right where 
there is none, but to interpose a bar after a 
certain period to a suit to enforce an 
ing right. 21 C. 8; 33 A. 356=38 LA. 87 
=21 M.L.I. 645 (P.C.); 44 M.L.J. 

= 1923 M. ‘462; 24 C. 1 (P.C.); 17 C.W. 
N. 5=16 l.C. 742=16 C.L.J. 282 ; 39 M. 
456; 54 A. 525=1932 A. 543; 1931 A.L.J* 
1018=1931 A. 035 (F.B.). The Limita¬ 
tion Act does not create new obligations 
but only provides periods within which suits 
must be brought. 39 M. 456=28 
571; 17 C.W.N. 5=16 C.L.J. 282 ; 44 M. 
L.J. 303=1923 M. 462. ’ ^ . 

Applicability of the Act.— The jaw oi 
limitation is a branch of the adjeent^ 
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S- i) The Indian Limitation Act (IX of 1908). 

THE INDIAN LIMITATION ACT (IX OF 1908). 


CONTENTS. 


Sections. 

PART I. 

Preliminary. 

1. Short title, extent and commence¬ 
ment. 

2. Definitions. 

PART II. 

Limit.ation of Suits, Appk.\ls and 

Applications. 

3. Dismissal of suits, etc., instituted, 
etc., after period of limitation. 

4. Where Court is closed when period 
expires. 

5. Extension of period in certain cases. 

•6. Legal disability. 

7. Disability of one of several plaintiffs 
or applicants. 

8. Special exceptions. 

9. Continuous running of time. 

10. Suits against express trustees and 
their representatives. 

11. Suits on foreign contracts. 

PART III. 

Computation of Period of Limitation. 

12. Exclusion of time in legal proceed¬ 
ings. 

13. Exclusion of time of defendant’s 
absence from British India and certain 
other territories. 

14. Exclusion of time of proceeding 
bona fide in Court without jurisdiction. 

15. Exclusion of time during which pro¬ 
ceedings are suspended. 

16. Exclusion of time during which pro- 


Sections. 

ceedings to set aside execution sale are 
pending. 

17. Effect of death before right to <:iie 
accrues. 

18. Effect of fraud. 

ia’ acknowledgment in writing. 

Effect of payment of interest as such 
or of jiart payment of principal. 

Effect of receipt of produce of mort¬ 
gaged land. 

21. Agent of person under disability. 

Acknowledgment or i)a 3 ’ment by one 
of several joint contractors, etc. 

of substituting or'adding new 
plaintiff or defendant. 

23. Continuing breaches and wrongs. 

24. Suit for compensation for act not 
actionable without special damage. 

25. Computation of time mentioned in 
instruments. 


PART IV. 

Acquisition OF Ownership by Possession. 
o?' ^oquisltion of riglit to easements. 
—7. Exclusion in favour of rev’crsioner 
of servient tenement. 

28. Extinguishment of right to orooertv 

PARTY. 


29. Savings. 

30 to 32 [Repealed. ] 

THE FIRST SCHEDULE^Limitation 
THE SECOND AND THIRD SCOT 
DOLES. [Repealed.] 


[7th August, 1908. 

An Act to consolidate and amend the Laiv for the Limitation of Suits and for 
other purposes. 

Whereas it is expedient to consolidate and amend the law relating to 
the limitation of suits, appeals and certain applications to Court; and whereas 
it is also expedient to provide rules for acquiring by possession the ownership 
of easements and other property; It is hereby enacted as follows:— 


NOTES. 

and is -applicable to all proceedings which it 
governs from the date of its enactment. 62 
I.C. 100=2 P.L.T. 667. See also 67 LA. 
251i=I.L.R. (1940) Lah. 493=19^ P.C. 
116=(1940) 2 M.L.J. 903 (P.C.); 20 C. 
W.N. 953=34 I.C. 273; 1940 Mar.L.R. 
125 (Civ.). Limitation is a question of pro¬ 
cedure and not one of jurisdiction. A 
wrong decision whether express or implied 
on a question of limitation does not oust the 
jurisdiction. 54 A. 573=1932 A.L.J. 365 
=1932 A. 273 (F.B.); 46 I.C. 569. The 

law applicable to a suit or proceeding is the 
law in force at the date of the institution 
of the suit or proceeding. 40 I.A. 74=35 
A. 227=25 M.L.J. 131 (P.C.); 29 I.C. 
833 : 21 I.C. 113; 20 I.C. 821=18 C.L.J. 
27; 19 C.L.j. 187=19 I.C. 968; 43 M.L.J. 


184=1922 M. 417. .9^^ also 62 I.C. 100= 
2 P.L.T. 667; 20 C.W.N. 952=34 I.C. 
27; 1940 Mar.L.R. 125 (Civ.). It is in¬ 
correct to say that because the first Limi¬ 
tation Act was not introduced until 1877 
there was no law of limitation in force in 
1872. There was a law of limitation laid 
down m S. 14 of Bengal Regulation (III 
of 1793) which provided a period of 12 
years for the cause of action for any suit 
I.L.R. (1939) AIL 990=1939 A.L.J. 1127 
=1940 All. 29. The Act does not apply to 
actions which it is the Court's duty to take 
without any formal applicationx. 19 C W 
N. 473=22 C.L.J. 66. Nor to applications 
to Court which it cannot refuse nor to 
applications for the exercise of functions of 
a purely ministerial character. 9 Ri,r T 

T. 148=35 I.C. 950: IQ.^n XT /oa 
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PART I. 

Preliminary. 

Short title, extent and 1* (1) This Act may be called The Indian 

commencement. LIMITATION AcT, 1908. 


NOTES. 

to Letters Patent Appeals, 60 I.C. 737i=3 
L.L.J. 36; nor to references to a Juds^e on 
an order of the Deputy Registrar of the 
Chief Court of Lower Burma. 38 I.C. 563 
=9 Bur.L.T. 226. Act applies to appeals 
from Revemie Courts. 25 I.C. 703=17 O. 
C. 254. The provisions of the Act do not 
govern suits and applications provided for 

by the Agra Tenancy Act. 1938 A.L.T. 
208=1938 All. 213. also 14 R.D. 248. 
Act not retrospective and cannot revive a 
right to sue, a judgment or decree barred 
or unenforceable before the Act. 48 I.A. 

335=26 C.W.N. 858=49 C. 203 (P.C.); 
33 A. 356=38 I.A. 87=21 M.L.J. 645 (P. 
C.); 43 I.C. 50=33 M.L.J. 753; 40 M. 
846=41 I.C. 546; 39 M. 645=29 M.L.J. 1. 
.W also 1928 B. 28=29 Bom.L.R. 1563. If 
there has been an interval between the pas¬ 
sing and the coming into force of a later 
Limitation Act, it is clear indication that the 
Act was meant to have a retrospective opera¬ 
tion. 43 M.L.J. 184=1922 M. 417. New 

rules of limitation which are merely proce¬ 
dural apply to causes of action arising before 
their enactment. 62 I.C. 795=41 M.L.J. 
65. Although it is not a matter of law. still 
it is a matter of uniform practice that civil 
revisions are entertained only if they are 
filed within three months of the date of the 
order sought to be revised. 1933 P. 582= 
147 I.C. 200. also 30 S.L.R. 271= 
1936 Sind 172. Act applies to arbitration 
proceedings and an arbitrator is bound to 
give effect to all legal defences including a 
defence under any statute of limitation. 56 
C. 1048=1929 P.C. 103 (P.C.). .Vrr also 
1931 M.W.N. 451; 34 L.W. 507=1931 M. 
619. It does not necessarily follow that 
awards which have not been decided in ac¬ 
cordance with the law of limitation arc on 
that account invalid. 34 L.W. 507=1931 M. 
619. As regards the application of the 
statute of limitation, there is no analogy be¬ 
tween the position of a debtor to, and a 
creditor of, a company in liquidation; and 
the winding up does not prevent the statute 
from running in favour of persons indebted 
to the company. 60 LA. 13=54 A. 1067= 
64 M.L.J. 403 (P.C.). Per Boys, 

The operative sections of the Limitation Act 
apply to all suits whether in the civil or the 
Revenue Courts, while tlie schedules only 
refer to the particular matters there dealt 
with, and for the limitation affecting parti¬ 
cular matters with which the Tenancy Act 
is concerned, reference must be made to the 
Tenancy Act for the period of limitation. 
1930 A.L.J. 256=1930 A. 193 (F.B.). See 
1938 A. L.J. 208=1938 All. 213. The 
general provisions of the Limitation Act 
iWfr founded mainly pn equitable considera¬ 


tions ^yhich apply as much to the period of 
limitation prescribed by the special Act, as 
to the period of limitation prescribed by the 
Limitation Act. The principle of S. 28 of 
the Limitation Act can be applied to a 
reference under S. 66 (2) of the Income-tax 
Act. 9 P. 172=122 I.C. 810=1930 P. 14. 

Under the Limitation Act as amended in 
1922, Ss. 4. 9 to 18 and 22 are applicable to 
a proceeding under the Agra Tenancy Act. 

14 R.D. 248. See also 1938 All. 213. Also 
to Sikh Gurdwaras Act, 1930 L. 800. See 
also 43 M.L.J. 168=44 M. 785; 44 M. 817. 

Where an appeal from the decree of the 
Consul-General is presented, his duty is only 
to take the memorandum of appeal when it 
is presented to him and transmit the same 
together with other papers to the High 
Court. He cannot decide whether the ap¬ 
peal is barred by time. It is only when the 
appeal comes on for hearing that the ques¬ 
tion of limitation can be taken. 146 I.C. 
45=14 L. 656. 

Construction.— The statute of limitation 
should be construed strictly. 47 I.C. 122; 
27 l.€. 935=11 N.L.R. 18; 32 I.C. 536; 
1929 L. 513; 1938 A.W.R. (B.R.) 200. 
Sec. also 1939 All. 82. The Act is strict and 
inflexible and does not admit of an equitable 
construction, 11 Pat.L.T. 403=1930 P. 
455; 59 I.A. 283=63 M.L.J. 329 (P.C.); 
1933 C. 422=144 I.C. 150. In a matter 
governed by the Act, which in some 
respects gives the Court a statutory discre¬ 
tion, the Court has no general discretion, 
outside the limits of the Act, to dispose 
with its provisions or to relieve a suitor 
from the operation of the Act in a case of 
hardship or mistake. 1935 P.C. 85=68 M. 
L.T. 665=62 I.A. 80=57 A. 242 (P.C.); 
1935 A. 323; 1929 A. 677=118 I.C. 670j 
1933 C. 422=144 I.C. 150; 1941 Rang. L. 
R. 1. The Courts in India are bound by 
the specific provisions of the Limitation Act 
and are not permitted to move outside the 
ambit of those provisions. There is no 
place in the law of limitation in India for 
a “general principle of limitation.” It is 
not permissible to the Court to discover in 
the provisions of the Limitation Act general 
principles and to apply these principles to 
cases which are not specifically provided for 
by the Act itself. I.L.R. (1939) AU. 207 
= 1939 A.L.J. 29=1939 All. 82. The 
Courts should, as far as possible, place upon 
the Limitation Act a cotwfrwc/iort favour¬ 
able to the. plaintiffs. 1930 M. 991=59 M. 
L.J. 881=54 M. 445. In determining the 
proper article of the Limitation Act appli¬ 
cable to a suit, what has to be considered is 
the "true effect of the suit and not its 

or verbal description.” 1934 L. 72S; Iw 
O.W.N. 1005=15 Luck. 157, 
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tiff is entitled so to frame his suit as to make 
a certain article giving a favourable period 
of limitation applicable, it is not a valid 
objection to say that he could have framed 
it otherwise so as to make a less favourable 

article applicable. 1932 A.L.J. 317=1932 
A. 358; 127 I.C. 889=1930 N. 300. 
also 146 I.C, 811. The rule is now well 
settled that lapse of limitation, apart from 
S. 28, bars only the remedy and does not 
extinguish the title of the claimant. 52 A. 
979=1930 A. 858; 132 I.C. 661=1931 L. 

668. Nor does it extinguish a debt. 53 A. 
963=1932 A. 199. also 54 A. 525=1932 
A. 543, Courts are not at liberty to allow new 
periods of suspension not provided for in 
the Act. 40 M. 1040=43 I.C. 31=33 M. 

L. J. 320 (F.B.). As to construction of 
the Act, see also 67 I.C. 365=55 P.L.R. 
1922 (particular articles to be applied in 
preference to general articles); 21 M.L.J. 
1041=12 I.C. 695; 41 M. 18=33 M.L.J. 
35. See. also 1930 N. 300; 1930 N. 366; 130 
I.C. 157=1931 N. 47; 127 I.C. 889=1930 
N. 300. Special article of a special local 
Act must be applied in preference to general 
article. 105 I.C. 431. The first and the 
third columns of an article should be given 
the same meaning as in other columns. 40 

M. 1040=33 M.L.J. 320 (F.B.). Where 
both first and third columns of an article do 
not apply to a case, the residuary article 
must be applied. 40 M. 1040=33 M.L.J. 
320. The Court in discovering the Article 
of the Limitation Act applicable to a suit, is 
not tied down to the statements in the plaint. 
In order to determine it, it is the duty of the 
Court to consider the facts and circum¬ 
stances admitted and proved in the case. 
15 Luck. 157=1940 O. 134=1939 O.W.N. 
1005; 39 Bom.L.R. 224=1937 Bom. 244. It 

is impossible for parties by consent or agree¬ 
ment to extend or alter the period of limi¬ 
tation. Parties cannot waive the statute. 
178 I.C. 20=1938 Rang. 328, In consider¬ 
ing whether a particular remedy is barred 
one looks not at the relief given but at the 
cause of action, that is at the necessary alle¬ 
gations which have to be made and found 
before the relief sought can be given. 
I.L.R. (1939) Nag. 1=1938 N. 335 
(F.B.). A statutory liability will be 
governed by the same articles as a Common 
Law liability, if the words of the articles 
are capable of covering it. 42 I.C. 502= 
33 M.L.J. 379. The sections in the Act 
govern and control the application of the 
articles, except where the language of a 
particular article clearly precludes the appli¬ 
cation of a section. 12 I.C. 695=21 M. 
L.J. 1041. Exemption from Limitation— 
Ground for—Not stated in execution appli¬ 
cation_Party not entitled subsequently to 

rely on it. 1933 S., 365. Obstruction to 
a right of way being a “continuing nuisance,” 
Limitation does not apply to such a case: 
6aC.L.J. 213. 

Burden of proof. —When limitation is 


pleaded in defence the duty of proving that 
the suit is in time lies on the plaintiff. 1941 

(Supp.) 617=1941 A. 

W.R. (Rev.) 677. 

_Act applies to Claims, not Defences._ 

Limitation Act does not bar defences to an 
action, e.p., pfea of fraud. 20 C W N 

957=34 I.C. 37=31 M.L.T. 362 (P.C.)': 
37 Bom.L.R. 471. S'cc 35 I.C. 610; 49 
LC. 115: 1928 C. 810=110 T.C. 571; 1929 
A. 77; but the Act bars a plea of set-off 
66 I.C. 209=25 C.W.N. 800. The Act 

does not bar the use of a mortgage as a 
shield, by way of equitable defence, though 
suit to enforce it is barred. 108 I.C 149= 
1928 A. 99. 5*^^ also 132 T.C. 767=1931 
O. 157; 138 T.C. 206=9 O.W.N. 387. A 
party m possession cannot be preiudicially 
affected by the law of limitation. 132 T.C. 
661 = 1931 L. 668. Even if a claim based 
on certain facts is barred by efflux of time, 
a defence based on tho^e facts is not so 
barred. 182 I.C. 510=1938 Lah. 286. It 
IS not the law that limitation ran never affect 
a plea urged in defence. Where the plea 
rests on a right which the defendant had 
no occasion to urge until his possession was 
attacked, limitation would not ordinarily 
affect his defence; but when his defence 
raises a plea of some inchoate or imperfect 
right, the establishment of which would 
depend upon a suit within a particular time 
he should not be allowed to urge that de¬ 
fence if the suit which has not been brought 
would, at the time when he urged the de¬ 
fence, have been time-barred. 1939 Mad. 
678= (1939) 1 M.L.J. 770. By the Punjab 
Laws Act. 1872, the Mahomedan Law is 
made applicable to the religious institutions 
of Muslims but only in so far as it has not 
been modified by legislation. Thus the 
Limitation Act applies though limitation is 
not an original principal of Mahomedan Law 
The rules of Imitation which applies to a 
suit are the rules in force at the date of the 
institution of the suit, limitation being a 
matter of procedure. It cannot be doubted 
that the Limitation Act applies to immovables 
made waqf, notwithstanding that the owner¬ 
ship in such property is said to be in God. 
The Limitation Act provides a rule of pro¬ 
cedure whereby British Indian Courts do not 
enforce rights after a certain time, with the 
result that certain rights come to an end. It 
is impossible to read into the modem Limi^ 
taiion Acts <my exception for property made 
waqf for the purpose of a mosque whether 
the purpose be merely to provide money for 
the upkeep and conduct of a mosque or to 
provide a site and building for the purpose. 

67 LA. 251=1.L.R. (1940) Lah. 493=52 
L.W. 266=44 C.W.N. 957=42 Bom.L.R. 
1100=1940 P.C. 116=(1940 ) 2 M.L.J. 903 
(P.C.). 

Starting Point.— As to starting point of 
limitation, see 64 F.C. 447=19 A.L.J, 836. 
When an appeal is preferred against an ori¬ 
ginal decree after amendment but not attack¬ 
ing any point, in the amendment, the period 


m 2 


The Civil Court Manual (Imperial Acts) 


‘[S. 2 


Definition 


(2) It extends to the whole of British India; and 

(3) This section and section 31 shall come into force at once. The rest 
of this Act shall come into force on the first day of January, 1909, 

2. In this Act, unless there is anything repug¬ 
nant in the subject or context,— 

(1) “applicant’* includes any person from or through whom an applicant 
derives his right to apply : 

(2) “bill of exchange” includes a hundi and a cheque: 

f3) “bond” includes any instrument whereby a person obliges himself to 
pay money to another, on condition that the obligations shall be void if a speci¬ 
fied act is performed, or is not performed, as the case may be: 

(4) “defendant” includes any person from or through whom a defendant 
derives his liability to be sued: 


NOTES. 

nf limitation is computed from the date of 
the orisrinal decree. 43 A. 380=19 A.L.J. 
152. The period durinjj which the execu¬ 
tion of a decree is stayed hy order of Court 
can be deducted in computing the period of 
limitation for executiiijj a decree. 1923 C. 
316. As to Suspension of limitation period 
durinjT pendenc\' of Insolvency petition, see 

(1937) 2 M.L.J. 703; 1937 M.W.N. 1182. 

Institution of administration suit does not 
save or suspend limitation. 38 Bom.L.R. 
864=1936 Bom. 423. Time bona fide spent 
in appeal to administrative authorities 
ma\' he deducted. 29 S. L. K . 382=1936 Sind 
108. Startinj^ point—Decree incapable of 
execution—Time when bej^ins to run. 1922 
C. 136. Where a plaint is amended, it 
relates hack to the date of the presentation 
of tiie plaint and limitation is counted from 
the date of the presentation. 63 T.C. 701. 
An order of Court cannot </\\'c a cause of 
action to a party to start a judicial proceed¬ 
ing. A cau>c of action briefly means "rijiht 
and the infringement of the rij,dit”. Where 
a party has an undoubted ri^ht and that rij;ht 
is infringed, a cause of action at once accrues 
to him. W’lien it has so accrued and time 
has begun to run against him, an act of Court 
restraining him from interfering with or 
obstructing the opposite party, passed in a 
suit by that party, can never amount to an 
infringement of his right. l.L.R. (1939) 
Bom. 173=40 Bom.L.R. 1134=1939 Bom. 

1. A party cannot claim fresh period of 
limitation on the basis of an order of execu¬ 
tion Court which referred him to a regular 
suit if so advised. 40 P.L.R. 768=1938 Lah, 
437. So long as the attachment is in force, 
the decree must be considered under exe¬ 
cution and the decree-holder is not called 
upon to make any fresh application to that 
effect. If he files a fresh application during 
the pendency of the previous application, it 
is not subject to any limitation. 189 I.C. 
585. Starting point in case of fresh cause 
of action. 43 M. 845=59 I.C. 472=39 
M.L.J. 312; 1938 M.W.N. 113=1938 

Mad. 429. The question whether an appli¬ 
cation for review gives a fresh starting point 
of limitation for a declaratory suit depends 


upon whether the application reopened the 
(picstion already decided. 24 O.C. 286=(^ 
I.C. 205. The pendency of an arbitration 
before an arbitrator does not oust the juris¬ 
diction of a Civil Court and the fact of the 
reference docs not suspend the operation of 
limitation. 61 I.C. 807=6 P.L.J. 273, 
Condition that suit is to be filed “within two 
months". Starling point. Sec 1937 M.W. 
N. 1319. Where time is given to a party 
to pay a certain .s\tm of money “6y a certain 
date'\ it includes that date. The word “by” 
indicates the utmost limit of time, being the 
end or the expiry of the date or period indi¬ 
cated ; and in reckoning a day it is to be 
taken as from midnight to midnight. 
Although a Court of Law is not expected 
to receive money after 5 P.M. or 6 P.M., 
if a tender is made at any time before mid¬ 
night that dav, it is a valid tender. 15 Mys. 

L. J. 503=42 Mys. H. C. R. 545. Where 

in a suit against two defendants, an inter¬ 
locutory judgment is passed dismissing the 
suit against one of them, and a final judg¬ 
ment later on dismissing the suit against 
hoth, limitation for purposes of appeal 
begins to nm from the date of the inter¬ 
locutory judgment so far as the former de¬ 
fendant is concerned as if there have been 
two decrees one bearing the former dale* 
164 I.C. 718=1936 Rang. 313. Suit against 
two persons—Notice under S. 80, C.P. Code, 
required against one only— Limitation 
period is extended against the other also. 
32 S.L.R. 106=1937 Sind 281=172 I.C. 627. 

Laches. —Defence of laches cannot pre¬ 
vail where a statutory period of limitation 
is prescribed. 41 C. 7^=26 I.C. 284=18 
C.W.N. 631. A plea of limitation winch 
is apparent on face of record can be taken 
in appeal, though not taken in trial Court, 
where such plea has not been waived. 1933 
L. 1044 (1). 

Sec. 2 (4): “Defendant”.— Subsequently 

born son in a joint Mitakshara Hindu family 
—Liability to be sued. 5'ce 3 P.L.T. 709. 
Independent trespasser claiming to be in pos¬ 
session in his own right does not derive lia¬ 
bility through a former trespasser. 44 C. 

858=44 I.A. 104=32 M.L.J. 505 (P.C.). 
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(5) “easement” includes a right not arising from contract, by which one 
person is entitled to remove and appropriate for his own profit any part of the 
soil belonging to another or anything growing in, or attached to or subsisting 
upon, the land of another: 

(6) “foreign country,” means any country other than British India: 

(7) “good faith”: nothing shall be deemed to be done in good faith which 
is not done with due care and attention: 

(8) “plaintiff,” includes any person from or through whom a plaintiff 
derives his right to sue: 

(9) “promissory note” means any instrument whereby the maker engages 
absolutely to pay a specified sum of money to another at a time therein limited, 
or on demand, or at sight: 

(10) “suit” does not include an appeal or an application: and 

(11) “trustee” does not include a benamidar, a mortgagee remaining in 
possession after the mortgage has been satisfied, or a wrong-doer in possession 
without title. 


PART II. 

Limitation of Suits, Appeals and Applications. 

3. Subject to the provisions contained in sections 4 to 25 (inclusive), 


Dismissal of suits, etc., 
instituted, etc., after period 
of limitation. 


every suit instituted, appeal preferred, and application 
made, after the period of limitation prescribed there¬ 
for by the first schedule shall be dismissed, although 
limitation has not been set up as a defence. 


NOTES. 

Sec. 2 (5): Easement—“One Person'". 
—An indeterminate and fluctuating body like 
the Sonthals and Ghatwals cannot acquire 
easement rights. 2 P.L.J. 323=39 I. C. 
868. A mere right to fish not excluding the 
rightful owner is a profit a prendre and falls 
WMthin the definition of easement given in 
S. 2 (5) of the Act. 148 I.C. 431=1934 
P. 420. So also a right to cut bamboos in 
another's land. 155 I.C. 966=16 Pat.L.T. 
192=1935 P. 188. 

Sec. 2 (7): “Good Faith”. —Wanton 
negligence on the part of a legal adviser is 
not “good faith”. 3 P.L.J. 484=46 I.C. 
509. See 13 I.C. 260=5 S.L.R. 181. 

Sec. 2 (8)_The term “plaintiff” does 

not include “ghatwal”. Ghatwal does not 
claim through his father. 17 C.\y.N. 137 
^40 C. 173. Mere transfer of title does 
not prolong cause of action. 24 I.C. 216; 
7 M.I.A. 323 (353). As to purchaser 

from Government, see 28 C.W.N. 66=1924 
C. 394. A succeeding watandar claims un¬ 
der his predecessor. So, adverse possession 
against the previous holder operates equally 
as bar to a suit by the successor against the 
vendee of watan lands. 55 B. 21=129 I.C. 
145=1931 B. 24. 

Sec. 3: Scope of Section. —S. 3 is 
mandatory and a suit or an application shall 
be dismissed even if limitation has not been 

set up. 24 C.L.J. 467=21 C.W.N. 564; 
39 I.C. 154=11 Bur.L.T. 73; 29 I.C. 476 
=19 C.W.N. 970. See also 150 I.C. 588 
=1935 N. li)9; 152 I.C. 939=1935 A. 923; 
1935 P.C. 85=68 M.L.J. 665 (P.C.). But 


see 23 I.C. 360; 16 I.C. 418; 42 I.C. 536; 
32 I.C. 785 ; 34 C. 941 (F.B.); 1933 A.L. 
J. 1283; T. L. R. (1937) Nag. 61=1936 
Nag. 265; I.L.R. (1939) All. 990=1939 A. 
L.J. 1127=1940 All. 29. S. 3 applies to 
every suit including suits concerning mos¬ 
ques, religious endowments, and lands and 
buildings dedicated to religious uses. 40 
P.L.R. 319=1938 Lah. 369. An applica¬ 
tion to execute an award under the Bom¬ 
bay Co-operative Societies Act falls within 

S. 3 and the Limitation Act is applicable 
to such an application. 40 Bom.L.R. 889= 
1938 Bom. 424. The principle is applicable 
even to an appellate Court. 1936 N. 285; 

T. L.R. (1937) Nag. 61. Though limita¬ 
tion is not pleaded in the written statement, 
or ever raised in the trial Court, and no 
issue framed on the question of limitation 
and no reference thereto is made anywhere 
in the judgment of the trial Court the ap¬ 
pellate Court before which the plea is first 
raised must take notice of it if it appears 
to that Court that the suit is barred by time. 
20 Pat.L.T. 124=1939 Pat. 421. No doubt 
the plea of limitation can be urged at any 
stage having regard to S. 3, but when a 
party does take the appropriate defence but 
does not put before the Court materials to 
sustain that defence, it is difficult for the 
Court sitting in appeal to give effect to the 
defence contention. 64 C.L.J. 513=1936 
Cal. 382. Court has no power to relieve a 
suitor on the ground of hardship or mistake 

30 S. L. R. 242=165 I.C. 91=1936 S 169 
(application under O. 22, R. 9, C. P. Code). 
A combination of claims in one action can 
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—A suit IS instituted, in ordinary cases, when the plaint is 
presented to the proper officer; in the case of a pauper, when his application 
for leave to sue as a pauper is made; and, in the case of a claim against a 

cornpany which is being wound up by the Court, when the claimant first sends 
in his claim to the official liquidator. 


NOTES. 

be split into its component parts each of 
which comes under its own rule of limita¬ 
tion. m I C. 574=1931 L. 309. A Court 
IS not bound to take notice suo motn of the 
fact that an application made at the trial 
Court was barred by limitation. 1929 A. 
485=121 T.C. 552. But see also 1930 A* 
099; 1940 Rang.L.R. 273=1940 Rang. 207. 
In an application for transfer of execution, 
the transferring Court should investigate 
the question of limitation when raised, as it 
is the proper Court to decide such objections 
under S. 39. C. P. Code. 1929 M. 199= 
29 L.W. 246. .Any Court having an appli¬ 
cation for execution made to it must jiio 
motn determine the question of limitation. 
It has not onlv power hut duty to deter¬ 
mine such question. 1930 A. 699. S. 3 is 
not affected by S. 151, C. P. Code. 57 I, 
C. 15. Inherent powers of Court cannot 
be invoked to evade limitation. 43 M.L.T. 
184=1922 M. 417 (2). Court is assumed to 
have decided plea of limitation unless con¬ 
trary is shown. 8 Pat.L.T. 494=1927 P. 
261. The question whether a suit is within 
time must be decided primarily on the basis 
of the plaintiffs’ own pleadings and not on 
the basis of defence set up. 1933 L. 404 
also 1933 L. 491=34 P.L.R. 841. It 

is in the discretion of the Judge or the 
officer appointed in that behalf to accept an 
application beyond office hours, or refuse to 
do so, and if the discretion is exercised in 
favour of a litigant who unfortunately could 
not approach the Court or tlie officer ap¬ 
pointed in that behalf during the usual Court 
hours but did rnanage to approach him on 
the last day of limitation and prevailed upon 
him to accept the presentation on that day, 
it could not be said that the discretion was 
not properly exercised. Where an applica¬ 
tion for execution is presented to an officer 
appointed to receive such application on the 
last day of limitation beyond office hours, 
the presentation is valid. No ratification by 
the Judge is necessary for such presenta¬ 
tion. I.L.R. (1938) Nag. 451=1938 Nag. 
46. S. 3 is mandatory and leaves no room 
for equitable considerations. 197 LG. 217. 

"Suit”.— Schedule I prescribes period of 
limitation for bringing suits and S. 3 docs 
not apply to defences. 1 P.R. 1916=32 1. 
C. 485; 40 I.C. 820=1917 M.W.N. 327; 
40 LC. 358=5 L.W. 593. But .rcr 41 M. 
102=33 M.L.J. 309 (A person whose right 
to set aside an alienation is barred cannot 
attack the alienation by way of defence to a 
suit for possession brought by the alienee), 
Exemption from limitation cannot be recog¬ 
nised apart from what the Limitation Act 
itself provides. 37 M. 186=24 M.L.J. 96; 
62 C. 6^1935 C. 333. Disaualification of 


a proprietor under the Court of Wards Act 
is no ground for exemption from limitation 

C.W.N. 531=36 M. L. j! 
210 (P.C.); 28 LC. 818=19 C.W.N, 1193. 
An application to execute a decree of Baro- 
da Court sent to British Court is governed 
by the local law of the Court where the ap¬ 
plication to execute is filed and will be re¬ 
jected if barred by the Act. 40 B. 594= 
18 Bom.L.R. 481. The Act applies to ap¬ 
peals from Revenue Court to the District 
Judge. 25 LC. 703=17 O.C. 254. The 
Act does not apply to reference to a Judge 
on an order by a Deputy Registrar of the 
Chief Court. 38 LC. 563=9 Bur.L.T. 226. 
Plea of prescriptive right, t.e., positive 
limitation cannot be taken at anv stage. 
1928 N. 203. S. 3, Limitation Act, does 

not apply to the case of a claim by a liquida¬ 
tor against the company. 8 R. 581=1931 
R. 72. Application by Official Assignee 
under Ss. 7 and 36, Presidency Towns In¬ 
solvency Act, is equivalent to "suit” for the 
purpose of this section and Art. 109. 59 
M. 1020=1936 M. 778=71 M.L.J. 289 (F. 
B.). 

Date of institution.— For purposes of 
Limitation Act a suit must be deemed to be 
instituted on the date on which the plaint 
is presented to the proper officer even in the 
case of suits where leave under G. 12 of 
tlie Letters Patent is necessary. Therefore 
a suit is within time if the plaint is present¬ 
ed to the proper officer Avithin the period of 
limitation even though leave under Q. 12 
of the Letters Patent is obtained after the 
expiry of such period. 44 C. W. N. 604. 
Where a memorandum of appeal is present¬ 
ed to the Court on the last day of limita¬ 
tion with insufficient Court-fee and the defi¬ 
ciency in Court-fee is subsequently paid by 
the appellant of his own accord, tJie appeal 
must be deemed to have been presented only 
on the date when the Court-fee is paid in 
full, and is therefore out of time. 165 LC. 
57=44 L.W. 249. 6*^^ also 1938 M.W.N> 
257. When an amendment has been allow¬ 
ed by the Court, and a date has been fixed 
by the Court for filing the amended plaint 
and the amended plaint has been filed within 
the time allowed, the presentation of the 
amended plaint relates back to the original 
presentation of the plaint, and tlie date of 
tlie original presentation of the plaint has 
to be taken to be the date of institution of 
the suit for the purpose of S. 3. 14 Rang. 
383=1936 Rang. 508. WTiere a plaint in a 
suit presented within the period of limita¬ 
tion is returned by the Court for want of 
pecuniary jurisdiction, and the plaint if re¬ 
duced in its scope in order to get over the 
difficulty of want of jurisdiction and re¬ 
presented to the same Court dn a date on 
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which a new suit would be barred by limi¬ 
tation, it may be treated as a continuation o^ 
the previous suit; the Court returning the 
plaint has the power to receive the plaint 
with a reduced scope on re-presentation. 
49 L.W. 25=1939 M.W.N. 449=1939 Mad. 
397. See also 1940 Mad. 689= (1940) 1 M. 
L.J. 590. Registration of a document hav¬ 
ing been refused on 3—11—1928, a suit was 
instituted on 1—12—1928 under S. 77 of 
the Registration Act. The defendant who 
was a lunatic died on 15—12—1928, with¬ 
out a guardian ad litem having been appoint¬ 
ed at all. His heirs were substituted on 

—1 —1929. Held, the suit was .instituted 

on 1—12-1^8 and not on 18—12—1929, 
when the heirs of the deceased defendant 
were substituted; it cannot be said that, be¬ 
cause there was no guardian ad litem ap¬ 
pointed for the lunatic defendant, there was 
no legally instituted suit against him. 38 

C.W.N. 900=1934 C. 833. Where the 

person against whom an appeal is to be pre¬ 
sented is a minor, the appointment of a 
proper guardian is not a necessary prelimi¬ 
nary to the filing of an appeal, although it is 
necessary before the appeal can be properly 
heard and disposed of. The appeal there¬ 
fore must be deemed to have been present¬ 
ed in time by calculation of the date when 
it was actually presented. 1936 P. W. N, 
321=1936 Pat. 153. Same rule applies in 
the case of appeal against minor. 161 I.C 

579=1936 P. 153. 

Consent or Acreement of Parties— 
Waiver. —Where the plea of limitation is 
waived though the suit is time-barred, the 
decree following is a consent decree and 
thus not appealable. 18 A.L.J. 625=24 C. 
W.N. 1055 (P.C.); 39 M.L.J. 68 (P.C.). 
There is no estoppel against a statute. Par¬ 
ties cannot waive or contract themselves 
out of the Law of Limitation. 38 M. 374= 
21 I.C. 24=25 M.L.T. 264. See also 44 

I. C. 570=3 Pat.L.J. 132; 54 A. 573=1932 
A. 273 (F.B.); 18 I.C. 595-17 C.W.N. 
518; 1924 O. 127=26 O.C. 324. Willingness 
to pay barred instalments in previous suit 
does not operate as estoppel. 24 I.C. 507. 

Onus. —The plaintiff must prove from 
his own allegation that his suit is not barred 
by limitation. He cannot rely on defend¬ 
ants allegations. 6 P.R. 1912=12 I. C. 
453. Burden of proof—Suit for recovery 
of deposit—Plaintiff’s case prime facie with¬ 
in time—Defendant must plead and prove 
that particular demand was made and re¬ 
fused beyond period of limitation. 1934 A. 

II . 

Plea when can be raised. —The question 
of limitation can be taken at any time in the 
course of proceedings. 1 Pat.L.J. 221= 
36 I.C. 960. See also 35 I.C. 337; 20 I.C. 
360; 1933 N. 130=29 N.L.R. 272. A ques¬ 
tion of limitation cannot be raised for the 
first time in appeal. It must be raised by 
the defendant in his pleading, 60 I.C. 280 
1=32 ^CiL.J. 236. Plea of limitation may 

CCM,- 424 ■ 


be raised for the first time in first anneal. 

45 B. 920=23 Bom.L.R. 279; 1933 N 130 
or in second appeal. 46 C. 455=47 I C 
25=22 C.W.N. 995; 20 I.C. 360; 25 j'.C. 
3o4; 63 I.C. 785; 1928 N. 203; 1930 C. 703; 

but all facts necessary to support the plea 
of limitation must be apparent on record if 
limitation is pleaded in appeal for the first 
time. 1923 C. 283. See also on the point 
44 I.C. 896; 16 I.C. 418; 13 I.C. 792=84 
P.R. 1911; 49 A. 809=102 I.C. 1=1927 A 

^936 

C. 382. S. 3 does not lay upon an anpellate 
Court the duh' of dismissing suits filed out 
of time in the original Court, unless its at¬ 
tention is drawn to it. 42 I.C. 536. See 
also 28 I.C. 378=28 M.L.J. 115; 17 I C 

638=8 N.L.R. 174; 4 Pat.L.J. M5=52‘l.' 

« 1 • 

Period to obtain sanction not excluded. 
—Where the plaintiff who wanted to sue a 
native prince applied to the Government of 
India for previous sanction and it took four 
years to obtain the same and by that time 
the suit had become barred, the four years 
period could not be deducted. 30 Bom.L 

R. 1463. 

Exflanation~“Suits instituted”. —A 

mere claim against a company in compulsory 
liquidation is not by virtue of the explanation 
to S. 3 a “suit instituted” within the mean¬ 
ing of^ those words in S. 3. The “Expla¬ 
nation merely enacts that in the case of a 
suit (i.e., a proceeding instituted by the 

^ plaint) against a company 
which ts being wound up by the Court, the 
institution of such a suit is for purposes of 

S. 3 advanced to an earlier date, namely, 
the ^te when the claim was first sent in to 
the Official Liquidator. 60 LA. 13=54 A 
10671=1933 P.C. 63=64 M.L.J. 403 (P.* 
C.). A suit is instituted on the day on 
which the plaint is presented. 27 C. 814; 

75; even if insufficiently stamped, pror 
vided the deficiency is siipnlied within the 
hme allowed by Court. 27 Cal. 814; 31 
Cal. 75. See. also 1940 Mad. 689= (1940) 

I M.L.J. 590; 1939 Mad. 397. The pre¬ 
sentation of a plaint to a Court which has 
no jurisdiction to try the suit cannot be said 
to be the institution of the suit, even though 
the plaint has been accepted as being in 
order and registered. But when a plaint is 
presented to a Court having j'urisdiction and 
that Court accepts the plaint as being in 

. that the suit has been 

instituted. Merely because at some later 
stage, as the result of a finding on the value 
of the subject-matter of the suit, it is found 
that the plaint should have been presented 
to another Court having jurisdiction and 
that the plaint is returned for presentation 
to that Court, it does not mean that the suit 
has not been instituted. And when a plaint 
has been so returned and re-oresentf‘H 

the Court having jurisdiction, the date of 
institution of the suit is the date on which 
the plaint was originally presented and not 
the date on which it was re-presented. 1941 
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Mad. 7n-(1941) 1 m'l.J. (>29. But 

when deficiency in Court-fee is subsequently 
hy f'orfy of his accord, the appeal 
must be deemed to have been presented onlv 
on the date when the Court-fee is paid in 
full. 165 I.C. 57=44 L.W. 249. Plaint 

presented on the last day after Court hours 

to the Judge. 65 I.C. 274; 34 A. 482 (F. 
B.). The plaint must be presented to an 
officer authorized to receive it. 12 A. 57= 
18 W.R. 172; 8 M. 411. Similarly, in the 
case of anpeals. 15 M. 78: 19 C. 747; 12 
A. 129; 20 M. 319: 16 C. 250. But .rec 37 
P.L.R. 124=1935 L. 124 (2). A pauper 
suit commences for the purpose of limita¬ 
tion on the day when the petition to sue in 
forma pauperis is presented to the Court. 
32Bom.L.R. 1343. Sec also \ .L.T<. (1938) 
Nag. 183=1937 Nag. 36; 41 Bom.L.R. 784. 

Also for purpose of application of rule of 
'lis penden.d under S. 52, T. P. Act. 1936 
M- 853=71 M.L.f, 301.. But to save limi¬ 
tation. when application to sue as pauper 
is rejected, permission of Court sliould he 
obtained to pav Court-fee on original plaint. 
41 C.W.N. 537=65 C.L.l. 151 = 1937 C. 
241. Such permission will not be given 
when application to sue as pauper was not 
hoiia fide, but was made merely to gain time 

to pav Court-fee. 166 f.C. 79(/=1937 N. 
36. The plaint is presented when it is 
handed over to the jmoper officer in the pro- 
thonotary’s office. The obtaining of the 
leave of the Judge under cl. 12 of llie Let¬ 
ters Patent in a case where such leave is 
necessary and the admission of the plaint 
does not affect in any way tlie i)rcsentation 
of the plaint for the purposes of the Limi¬ 
tation Act. 36 Bom.L.R. 84=1934 B. 91. 
Plaint filed by pleader not duly authorized 
in writing—Not valid presentation. 39 C. 

W.N. 534; 44 L.W. 528=165 LC. 659=71 

M. L.J. 604. But see 63 C. 733=40 C.W. 

N. 730. The effect of the provisions of 
Ss. 3 and 9, is that all questions of limitation 
have to be decided under the Act. and once 
time has begun to run, no subsequent dis¬ 
ability or inability stops it. and no equitable 
grounds for suspension of the running of 
the time or of the cause of time outside the 
provisions of Ss. 4 to 25 of the Act can be 
relied on or added to those provisions. 

I.L.R. (1939) Bom. 173=40 Bom.L.R. 
1134=1939 Bom. 1. 

Secs. 3 and 4.—If a plaintiff, availing 
himself of the option given to him under 

O. 2, R. 3, C.P. Code, has united several 
causes of action against the same defendant 
before a Court competent to try not neces¬ 
sarily those causes of action separately but 
the suit as a whole when those causes of 
action are combined, the question, of limi¬ 
tation under Ss. 3 and 4 of the Limitation 


Act has to be regarded with special refe¬ 
rence to the jurisdiction of that Court to 
try the suit and not to the jurisdiction of the 
other Courts which have been able to try 
those suits when split up had they been 
brought before them. No restriction can 
be implied on the facilities given by 0, 2, 

R. 3 to a plaintiff to join several causes of 
action because it happens that another Court 
might have tried one of those causes of 
action sued on. The law of limitation 
should not be unduly strained to bar a suit 
any more than it should be strained to allow 
it to he tried. 1941 Mad. 786=(1941) 2 
M.L.J. 244. Courts have no power to 
invent new grounds of exemption from 
limitation. (1942) 1 M.L.J. 472. 

Sec. 4: .AppLicABaiTV.—There is a 
marked distinction in the scope and purpose 
of Ss. 4 and 14 of the Limitation Act. S. 
14 provides for the exclusion of certain 
periods in computing the period of limita¬ 
tion. S. 4, on the other hand, has nothing 
to do with computing the period of limita¬ 
tion. What it provides is that where the 
fieriod presrrihed expires on a day when the 
Court is closed, the application, etc., may 
be made on the day the Court re-opens. 
There is nothing in S. 4 which alters the 
length of the prescribed period. 1935 P. 
('. 85=f)8 M.L.f. 665 (P.C.); I.L.R. 
(1937) N. 217=1937 Nag. 215; 1940'N.L. 
J. 227; 1940 N.L.J. 607. S. 4 has nothing 

to do with computing the period prescribed 
under S. 19. Consequently, an acknow¬ 
ledgment signed after the expiration of the 
period prescribed by S. 19 cannot be 
brought within time bv the application of 

S. 4. I.L.R. (1941) Nag. 144=1941 Nag. 
inO. .Vcr also 1937 Lah. 642 ; 45 L.W. 72, 
S. 19 cannot include the period extended by 
S. 4, Where the period of three years 
prescribed for a suit on a promissor)' note 
expires during a period when the Court is 
closed, an acknowledgment of liability or 
endorsement made after such date but be¬ 
fore the re-opcning of the Court will not 
serve as a fresh starting point of limitation, 

1937 Mad. 367= (1937) 1 M.LJ. 262. 

S. 4 applies to cases where a definite period 
of limitation is given in the section, not 
applicable to conditions in the decree. No 
Court has power to alter the terms of the 
decree when it has become final so as to 
extend the time allowed for pavment. 41 
A. 47=48 I.C. 353=16 A.L.J. 892, The 
furnishing of security or the deposit of costs 
is not an application within the meaning of 
S. 4. An appellant to the Federal Court 
who deposits the printing charges does not 
move the Court to do anything. 19 Pat. 
123=20 P.L.T. 905=1939 Pat. 667 (F,B.). 
Even if it be assumed that the application 
for obtaining a copy of the decree does not 
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strictly fall within, the purview of S. 4, the 
general principle underlying this section, 
which has been reproduced in S. 10, 
General Clauses Act, must he given effect 
to, namely that wlicre an act or proceeding 
is allowed to be done on a certain day, then 
if the Court or office is closed on that day, 
the act or proceeding shall be considered as 
done or taken in due time if it is done or 
taken on the next day on which the Court 
or office is opened. 1938 Lah. 707. S. 4 
has no application where a certain date has 
been fixed for pavment bv agreement of 
parties. 56 T.C. 495=1 Pat.L.T. 227. 
hut^sec 12 I.C. 810=7 N.L.R. 176. Whe¬ 
ther applicable to L.P. appeals. 2 L. 127; 
and an application to file an appeal in forma 
pauperis. 30 C. 790. The provisions of 
S. 4 are quite general and apply to an ap¬ 
plication under S. 12 (2) of the Oudh Courts 
Act. 14 Luck. 138=1938 O.W.N. 706= 
1938 Oudh 186; 1942 O.W.N. 106. Where 

the time for presenting an application ex¬ 
pires while a Court is closed, the applicant 
may present it to Court on the dale when 
it opens again. The date of i>resentation 
goes back to the day when it ought to have 
been, but could not be, presented. 120 I.C. 
377. The period allowed by S. 4 is not in¬ 
tended to be cut down; and a litigant should 
not be deprived of his right to go to a 
normal Court subject to normal procedure 
because a Court of a ver}* special nature— 
the Village Court—happens to be open to 
him. .A plaintiff is therefore entitled^ to 
wait for the reopening of the Munsiff’s 
Court after the vacation in order to avail 
himself of S. 4 of the Limitation Act, 
though the suit may be cognizable in the 
Village Court, and there is no compulsion 
to go to the Village Court which might be 
open on the day the period of limitation 
expired. The Court of the lowest grade in 
S. 15, C.P. Code, refers to Courts subject 
to the Code and cannot refer to a Village 
Court. I.L.R. (1940) Mad. 684=51 L. 
W. 179=1940 Mad. 495=(1940) 1 M.L.J. 
220. An application to the Civil Court 
under O. 21, R. 89, C.P. Code, to set aside 
an execution sale held by the Collector, is one 
in respect of which the benefit of S. 4 of 
the Limitation Act can be availed of. The 
fact that the Court of the Collector was 
open when the limitation expired does not 
make S. 4 inapplicable. 40 Bom.L.R. 152 
=1938 Bom. 209. As to presentation of 
appeal, see 1931 P. 60=130 I.C. 265 Cl)* 
S 4 applies to suits under S. 77 of the 
Registration Act. 12 I.C. 33=16 C.W.N. 
20. Also to application under S. 54 of the 
Provincial Insolvency Act, 1920. 1933 M. 

W.N. 1049. Section is not applicable to 
the period of grace allowed by S, 31 (1), 
Limitation Act; 36 B. 268=12 I.C. 811=13 
Bom.L.R. 1153. But see 15 I.C. 439=15 
O.C. 373* principle laid down in S, 4 
of the Act and in S. 10 of the General 
Clauses Act is not applicable to the period 


of the Prov. Ins. 
209. Although a 
period allowed by 
Court bj’ his own 


of limitation prescribed by a pre-emption 
decree for the payment of money. 67 I C 
772=3 L.L.I. 310 (F.B.). Ss.% to 25 are 
not confined in their application to periods 
prescribed in the Limitation Act but extend 
also to periods proscribed hv other general 
Acts. Slid] as the C.P. Code. 43 M L I 
168^44 M. 785. Vor aho 44 M. 817, and 
the cases cited on the point under S. 1. 
Section applies to application under S. 68 

Act. 9 R.. 150=1931 R. 
party cannot extend a 
law for doing an act in 

, I - , , 3 ’et if the Court is 

closed on the last day of that period, he is 

entitled to do the act on the first opening 

oho 19 N.L.R. 116=1923 N. 246; 1937 Cal. 
4a4 (application of substitution of heirs of 
deceased appellant). Payment under a com¬ 
promise decree on rc-opening dav 60 T C 

«W=19 .yL.J. 49: 20 A.L.L 543=192]'^ 

195. When the period prescribed for a suit 
to recover a debt expires during the Court 
vacation and before re-opening the debt is 
assigned, the suit brought by the assignee on 
the re-opening day is within time. 19 I C 
820=15 Bom.L.R. 348. If the last dav 
wlien the debt could have been enforced was 
a public lioliday and on the next re-opening 
day the debtor is adjudicated an insolvent, 
the debt is provable in insolvencv. It is not 
neepsary for the creditor for 'the purpose 
of keeping his debt alive, to file a suit on the 
re-opcnin.g day after the intervention of the 
insolvency 55 M. 630=1932 M. 287=62 
-M.L.J. 2.i6 (h.R,). The section avails 
only wliere there has been a presentation to 
tlie proper Court. 47 I.C. 624=8 L W 

-^^.= 173 T.C. 740; 

1 ’^-^7 Nas. 215=1.L.R. 

(193/) Nag. 217; 6H M.L.J. 665 (P.C.) 

noted supra. Suit filed in wrong Court_ 

Deduction of. holiday not permissible. 43 
M.L.J. 579=1923 M. 114 (2). See also 

^76=118 T C. 670 
= 1929 A. 677; I.L.R. (1937) Nag. 217. 
Wrong Court—Presentation on re-opening 

holiday if allowable. .Sec: 

M 817=41 M.L.J. g4; 36 M. 131=21 M. 
LJ. 1000. Court closed—Meaning of— 
Officer absent in camp—Applicability of 
^cction. W 29 I.C. 449=38 M. 295 (F. 

B.). The absence of a presiding officer of 
a Court is not tantamount to the Court being 
closed during the period of his leave within 
the meaning of S. 4 where the office of the 
Court IS open and the establishment of the 
Court IS present. 1933 L. 239=38 P L R 
338. But see 15 L. 308=1934 L. 622 (1) The 
Original Side of the Bombay High Court is 
not closed within the meaning of tlie sertinn 
in order to dispose ot summary suits on 
negotiable instruments. 25 Bom L R 17 qa 
= 1924 B. 144. . So also in the case of filing 
short cause suit when provision had been 
made for . urgent business. 51 B 848=20 

Bom.L.R. 981. Application to set aside 
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5. Any appeal or application for a review of judgment or for leave to 

_ ^ . j - appeal or any other application to which this section 

Exte>nsion of period in made applicable ^[by or under any enactment] 

for the time being in force may be admitted after the 
period of limitation prescribed therefor, when the appellant or applicant satisfies 
the Court that he had sufficient cause for not preferring the appeal or making the 
application within such period. / 


LEG. REF. 

^ Substituted for tbe words “bv anv en¬ 
actment or rule” by Act X of 1922, S.' 2. 

NOTES. 

dismissal for default—Court working with 
special permission of the Hijrh Court^Ap- 
plication presented on the next day—Good 
irroiind for excusing: delav. 17 L.W. 413= 
1923 M. 489. The period of limitation men¬ 
tioned in S. 4 must understood not only 
as prescribed in the Schedule but also as 
qualified by Ss. 5 to 22 of the Art. \\diere 
the three years period prescribed by S. 8 
expired during tbe vacation of the trial 
Court and the plaint was presented a montli 
later on tbe date when the Court re-opened. 
held, that S. 4 applied to the rase and that 
the plaint was within time. 1928 M.W.N. 
796=1928 M. 1255. Suit on promissory 
note—Courts being closed for summer 
recess—Assignment of note on re-opening 
date—Suit filed on same day is maintain¬ 
able. 52 L.W. 221=19^0 Mad. 908= 
(1940) 2 M.L.J. 251. Where an alleged 
payment is made at a time beyond 3 years 
of the execution of a promissory note, the 
provisions of S. 4 cannot be invoked to 
extend the prescribed period under S. 20. 

1939 A.W.R. (H.C.) 153=1939 All. 252. 
The endorsement of payment at the back of 
a promissory note made more than 3 years 
after its execution but during the close holi¬ 
days of the Civil Courts does not give a 
fresh start of limitation under S. 20 and 
S. 4. I.L.R. (1938) All. 861=1938 A.L.T. 
1183=1938 All. 606. 1938 M. 683=47 L. 

W. 726. Xee also 61 M.L.J. 675=34 L.W. 
650. (Suit by plaintiflF after attaining majo¬ 
rity). Plaintiff cannot be allowed any 
extension of time to save limitation merely 
on equitable consideration unless the exten¬ 
sion is provided for by the statute. [1920 

M. 1 (F.B.) and 1924 L. 40, Ref.] 146 
I.C. 939=1933 L. 615. Period for prefer¬ 
ring appeal expiring during vacation, copy 
of application filed aOer re-opening and ap¬ 
peal preferred immediately after obtaining 
copies limitation is saved. 6 R. 743. 
See 11 L. 111=1930 L. 216. See. also 
13 P. 632=1934 P. 367; 1934 P. 4. A 
plaint filed in wrong Court was returned. 
It was re-presented after holidays as holi¬ 
days intervened. ' Limitation was saved 
under Ss. 14 and 4 of the Act, 33 C.W.N. 
421. 

Sec. 5: Appltcabiltty .—An application 
for leave to appeal to His Majesty in Coun¬ 
cil comes within the purview of S. 5, 1923 


A. 536; 1923 O. 93=26 O.C. 24. S. 5 

contemplates an appeal that is to be insti¬ 
tuted for the first time and not an appeal 
which has already been instituted but is 
amended later on account of any defect hav¬ 
ing been noticed in the memorandum of ap¬ 
peal. The section cannot, therefore, be' in¬ 
voked by an appellant who has already filed 
an appeal without impleading a necessary 
respondent but seeks to implead him after 
the limitation for the appeal. 42 P.L.R. 
355=1940 Lah. 314. Where a Privy Coun¬ 
cil appeal was dismissed as incompetent, 
an application for review does not come 
within the purview of the section. 36 C.W, 

N. 40=1932 C. 171. The provisions of S. 

5 are not applicable to an application for a 
final decree in a mortgage suit under Art, 
181 and the Court has, therefore, no dis¬ 
cretion under S. 5 to extend the period of 
limitation prescribed by Art. 181. 1935 P. 
C. 85=68 M.L.J. 665 (P.C.). Where an 
application for leave to appeal to the Privy 
Council is not presented within the time 
prescribed by law owing to an agreement 
between the applicant and the opposite party 
not to continue the litigation further as the 
parties had incurred enormous expense and 
to accept as final the decision of the High 
Court, but the opposite party goes back on 
the agreement and files an application for 
leave to appeal, there is sufficient cause for 
the applicant not presenting his application 

within time. 181 I.C. 248=1938 Lah. 836, 
The section applies to applications under 

O. 22. C. P. Code. 36 A. 235=12 A.L.J. 
299. But see also 1922 L. 131. S. 5 is 
expressly made applicable by 0. 22, R. 9. 
C. P. Code, to an application to set aside 
abatement for which time can be extended 
for “sufficient cause”. 54 A. 280=1932 A. 
459. Xre also 46 L.W. 898=1938 M.W.N. 
14; 1935 L. 443. S. 5 is not to be invok¬ 
ed when a person acts in ignorance of speci¬ 
fic provisions of law and thereby misses 
remedy. 1940 A. W. R. (B.R.) 55=19^ 
R. D. 159. S. 5 does not apply to appli¬ 
cations to set aside execution sales under 
C. P. Code. I.L.R. (1939) 1 Cal. 452= 
69 C.L.J. 138=43 C.W.N. 383=1939 Cal. 
310. S. 5. has not been made applicable to 
applications under O. 44. R. 1 and hence 
if such an application is out of time, no 
extension can be allowed. 15 Luck, 390= 
186 I.C. 161. S. 5 applies to proceedings 
under Provincial Insolvency Act. 23 I.C. 
730=80 P.W.R. 1916. S. 5 applies to the 
application‘for leave to appeal in an insol¬ 
vency matter. 18 L.W. 808=1924 M. 400i 
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The provisions of S. 5 cannot be applied 
to the case of a creditor’s petition under S. 
9 of the Provincial Insolvency Act, because 
such a petition is not an application within 
the meaning of S. 78 of that Act. Distinc¬ 
tion between petition and applicaticni pointed 
out. 55 M. 766=1932 M. 352=63 M.L.J, 
152.^ See also 1933 L. 821, S. 5 may be 
applied to the applications under O. 41, Rr. 

17 and 19, C. P. Code. 45 M.L.J. 813= 
47 M. 171. Whether section applies to 
application under S. 17, Provincial Small 
Cause Courts Act. 24 C.W.N. 380=31 C. 
L.J. 197. See also 42 M.L.J. 484=45 M. 
628; 102 I.C. 228=1927 N. 238; 34 L. W. 
795=61 M.L.J. 710; 1933 P. 134=14 Pat. 
L.T. 20. See notes under S. 17, Provin¬ 
cial Small Cause Courts Act. A Small 
Cause Court Judge has jurisdiction to ex¬ 
cuse delay in deposit under O. 9, R. 3, C. 
P. Code. 42 M. L. J. 484=45 M. 628. 
Applicability—U. P. Revenue Manual, Rule 
1057—Appointment of Registrar Qaniingo by 
Collector—Appeal—Delay—Power of Com¬ 
missioner to excuse. 18 R.D. 710=16 L. 

R. 82 (Rev.). In the absence of any rule 
or enactment making S. 5 applicable to an 
application for execution of decree the sec¬ 
tion does not apply to such an application. 

44 I.C. 570=3 P.L.J. 132. Neither S. 5 
nor S. 18 applies to cases under S. 47, C. 
P. Code. 23 I.C. 240. The Court cannot 
extend the time prescribed by Art. 158. 

18 C.L.J. 35=18 C.W.N. 826; 8 L. 274= 
1927 L. 273. Section does not apply to 
suits. 30 N.L.R. 294=149 I.C. 956=1934 
N. 14S^ 87 I.C. 17=1925 O. 369; 32 C.W. 
N. 935. Except where there are special 
rules made by the High Court extending 
the provision of S. 5 of the Limitation Act 
to applications for setting aside ex parte de¬ 
cree, the Courts do not have the power to 
have recourse to the provisions of S. 5, or 
enlarge the period prescribed by Art. 164 
by resorting to S. 151 of the C. P. Code. 
The Nagpur Judicial Commissioner’s Court 
has not framed any rules under S. 122 of 
the C. P. Code extending the application of 

S. 5 to applications for setting aside ex 
parte decrees and so that Court has no such 
power. 1934 N. 43=144 I.C. 394. See 
also 40 Bom.L.R. 957=1938 Bom. 459; 40 
C.W.N. 83; 1936 Lah. 672. S. 5 does 
not apply to applications under Art. 164 to 
set aside ex parte decrees. 1922 L. 266 ; 2 
R. 655=1925 R. 187; 1927 L. 342=100 I.C. 
936; 1933 R. 110=144 I.C. 980. Section 
does not apply to application under O. 9, 
R. 9. C.P. Code. 1928 M. 556; 49 B. 839=27 
Bom.L.R. 1150; 1933 P. 557. See also 
1929 A. 127; 53 B. 453=1929 B. 262. Nor 
to application under O. 21, R. 90, C. P. 
Code. 1934 A. 314. Nor to application to 
restore appeal dismissed for default of pro¬ 
secution. 142 I.C. 185=1933 R. 96. Sec¬ 
tion has no application to proceedings under 
the Land Acquisition Act. 1927 P. 333= 
103 I.C. 295. But see 1928 L. 263, Nor to 


appeals from Special Magistrates under S 
39 of Ordinance II of 1932. 60 C. 511=37 

C. 124. Se£ also 1939 
bind 78 (appeal under S. 476-B, Criminal 

P[oce^u/e Code); 1937 A.L.J. 365=1937 
All. 466 (appeal to Sessions Judge from 
conviction under S. 124-A, Penal Code) • 
1941 A W.R. (H. C.) 122. The High 

Court has power to frame a rule making the 
provisions of S. 5 applicable to applications 
to set aside ex parte decrees. 47 M 824= 
47 M.L.J. 409 ; 53 B. 453. S. 5 does not 
appo to extend the period of 30 days pro- 

vided by Art. 166. 2 P.W.R. 1919=50 I. 
C. 610. Section does not apply to an ap¬ 
plication under O. 21, R. 89, C. P Code 
1925 O. 411=87 I.C.’722; 1933 R. k The 
period of limitation under Art. 166 being 
fixed by statute and not by the Court it 
cannot be extended under S. 148, C. ’P 

S. 5, Limitation Act.’ 148 
I.C. 1082=1934 Pesh. 25. The proviso to 
S. 5 can be applied to extend the time which 
IS limUed by a section which is mandatory. 
99 I.C. 779=1927 N. 165. Where Hmita- 
tion IS pesenbed by special rules made by 
the High Court, S. 5 does not apply to ex- 
tend the time. 110 I.C. 719. Question of 
limitation does not arise when both Courts— 
Uistr^t Court and Additional District Jud¬ 
ge s Court are part and parcel of the same 
District Court. 1928 N. 199. An applica- 

judgment must be made 
within 90 days of the passing of the judg¬ 
ment and it is only when sufficient cause is 
shown that the time can be extended under 
S. 5. 1931 A.L.J. 103=1931 A. 218. 
b. J applies to an application for review of 
an order passed under Companies Act 116 
I.C. 427=1929 N. 185. Applicability of 

Lab. 876. S. 29 of the Act makes it quite 
clear that S. 5 would not apply for the pur¬ 
pose of extending the period of limitation 
prescribed bj^a special law like that embodi- 

Registration Act. 42 C.W.N. 
11/4. Minority is a factor to be taken into 

considering circumstances 
which justify the application of S 5 

Applications for the extension of time under 
b. 6 have to be more liberally construed in 
favour of minors than other litigants I L 

R. (1939) Lah. 433=1939 Lah.^439. Also 

imi ^r> Tenancy Act, 

1901. 14 R-D. 538. Also to applica- 

Uon under S. 6, C.P. Tenancy Act. 20 

N.L.j «4. b. 5 may be applied to an 

application by a landlord for pre-emption 

m(krjS^6 of the C.P. Tenancy Act. 20 

CONSTRUCTION.-S. 5 should be liberally 
construed so as to advance substantial 
justice. 31 I.C. 876=13 A.L T 1101 9^! 

also 20 I.C. 3=159 P.W.R. 1913* 7gir 
p=192S S. 60; 1929 C. 

one day m presenting an appeal is as fatal 
as delay of any longer period. 38 I C 464 

cause"" under S .of -sufficiSi 

cause under S. 5, the equities on which 
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Ss. 4 and 14 are based may be taken into 
account. The existence of circumstances 
mentioned in Ss. 4 and 14, therefore, be re¬ 
garded as a sufticient ground for excusing 

the delay. 1941 M.W.N. 989= (1941) 2 
M.L.J. 873. 

Delay not Explained. —When the delay 
is not siifticienlly explained it should not be 
excused under S. 5. 25 T.C. 30=12 A.L. 

J. 837. 5cc also 26 I.C. 472=16 M.L.T. 
547; 1937 Nag. 65; 1937 Pat. 528; 10 I.C. 
210; 1923 L. 144 (1); 4 L.L.I. 475=1923 
L. 95; 34 I.C. 617; 3 L.W. 109=32 I.C. 
579; 50 C.L.j. 397. Each day’s delay to 
be accounted for. 103 I.C. 498=1927 L. 
717; 14 L. 656=1933 L. 681; 39 P.L.K. 
897; 20 Lab. L.T. 115. Burden of proof 

is upon person claiming relief under this 

section. 30 S.L.K. 242=165 I.C. 91 = 1936 
S. 169. 

Delay in Getting Copies. —When the 
copy of the trial Court’s judgment has been 
obtained before the expiry of the period of 
limitation, the time Sj)ent in obtaining the 
same cannot be added under S. 5 to the end 
of the period of limitation. 148 I.C. 818 
(l)i=1934 L. 464. Where the appeal \yas 
filed late on account of delay in getting 
copies and the same was due to the mistake 
of pleader’s clerk, there is no sufficient cause 
to excuse delay. 21 A.L.J. 817=75 I.C. 
254; 1924 A. 176; 82 I.C. 484=1925 O. 189 
(1); 1932 M.W.N. 328. A Court is not 
bound to show indulgence to a litigant who 
has not been prompt in applying for copies 
preparatory to filing an appeal. 1923 L. 
96; 24 S.L.K. 415=1931 S. 58=132 I.C. 
473; 1936 O.W.N. 1109=1936 O. 9; 1936 

K. D. 327; 38 P.L.K. 903=1936 Lah. 693. 
But where the delay was caused by the 
officer of the Court, it was held that this 
was sufficient cause for not filing the appeal 
in time. 13 I.C. 943=9 A.L.J. 15. Siy 
also 23 I.C. 874; 13 I.C. 850; 1922 L. 41^, 
9 I.C. 381=189 P.W.R. 1911; 1930 L. 129. 
Where the delay was due to the appellant s 
ignorance of the procedure of the copying 
department and the consetiuent failure to get 
conics in time, held, the Court could excuse 
the delay. 8 O.W.N. 191=1931 O. 314. 

Where a person makes an application for a 
copy of judgment so late as within 3 days 
of the expiry of the period of limitation for 
filing an appeal and chooses to obtain it by 
post and gets it after the period of limita¬ 
tion, the delay in the transit cannot be ex¬ 
cused and time cannot be extended tinder 

S. 5. 1942 A.W.R. 131=1942 O.A. 
(Supp.) 151- Sc.e also 35 I.C. 233. 
Where an application for leave to appeal 
under S. 449, Cr.P. Code, was presented 
out of time, and the delay was due to a 
mistake on the part of the jailor, held, there 
was sufficient cause for excusing the delay. 

54 C. 52=1927 C. 307. A mistake in the 

copyist office in not preparing copies of the 
judgment and decree is a sufficient cause. 

25 I.C. 26; 10 I.C. 210. See also 161 I.C. 


457=1936 L. 132; 38 P.L.K. 852=1936 L 
6/0; 38 P.L.K. 903=1936 L. 693. But 

where delay in filing an appeal is caused by 
the supply of wrong information to the copy¬ 
ing department, a person making the appli¬ 
cation is not entitled to deduction of time 
as of right. 155 I.C. 588=1935 N. 109. 
Non-availability of a copy of a decree is 
sufficient ground for excusing delay in filing 
an appeal in time. 22 I.C. 919=26 M.L. 
J. 356. Sc£ also 39 P.L.K. 34; 39 P.L. 

in filing copy of judgment- 
inability to file due to accidental loss of 
papers—Extension of time ought to be 
granted. 100 I.C. 19=28 P.L.K. 1, See 
also 13 Pat.L.T. 612=1932 P. 349 (Copy 
of order appealed from filed out of time in 
one of the two connected appeals). The 
time for obtaining a copy of judgment of 
the first Court should be excluded. 1^8 A, 
416. Sec also 1936 L. 1007. Where there 
y\as a delay of over three months in deliver¬ 
ing a simple judgment which at the bottom 
contained a note in the Judge’s handwriting 
that it was delivered in open Court after 
notice, and an application to excuse the delay 
is filed under S. 5 in respect of an appeal 
against such a judgment on tlie ground that 
the party was ignorant of the date of the 
delivery of judgment, it was lield that the 
delay ouglit to be condoned. 1940 A.M. 

L.J. 43. Whether tlie provisions of S. 5 
can be applied in second appeal when there 
was no application to that effect in the lower 
Appellate Court. 175 I.C. 33=1938 Nag. 
233. See also 1936 L. 1007. In a case 
where the appellant was guilty of ascertain 
amount of unnecessary delay, but in view of 
the practice of the Court which prevailed, 
namely, to exclude under S. 12 (2) the 
whole period taken in obtaining a copy of 
the decree, held, the appellant had "suffi¬ 
cient cause” for the delay, and the Court 
would therefore excuse the delay under 
S. 5. LL.R. (1937) Rom. 421=38 Bom. 
L.K. 1281 = 1937 Bom. M. 

DiscREmoN OK Court. —The Court under 
S. 5 has a discretion to excuse the delay in 
filing an appeal; and if it applies its mind 
to the question and exercises its discretion 
judicially after considering all the circum¬ 
stances it will be acting correctly. 152 I.C. 
419=11 O.W.N. 1359. The period for 

preferring an appeal cannot be extended 
simply because the appellant’s case is hard 
and calls for sympathy, nor will the Courts 
extend the period of limitation merely out 
of benevolence to the party seeking relief. 
A Court granting the indulgence must be 
satisfied that there was diligence on the part 
of the appellant and that he was not guilty 
of any negligence whatsoever. I.L.R. 
(1938) Nag. 409=1938 Nag. 156. See also 
1937 Nag. 65. Where the lower appellate 
Court exercises a judicial discretion in such 
matters, High Court would not interfere in 
second appeal, even if it might have taken 
another view, had it been tlie lower appeL 
late Court. 45 A. 432=21 A.L.J. 319^ 
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See also 14 I.C. 59r=9 A.L.T. 292; 130 I.C. 
cS40 (2)i=1931 A. 28; 1938 Pat. 413. Where 
the discretion has been exercised arbitrarily, 
it mav be challenged in. second appeal. 1933 
A. 294=1933 A.LJ. 561; 1937 Pat. 528; 
1938 Pat. 413. Where there are conflicting 
views on a certain point and the delay caused 
in filing the appeal is caused b\- adoifling one 
of the views, even though the Court takes 
the contrary view, it can extend the time 
under S. 5. 196 I.C. 654=1941 Pesh. 74. 

The words “sufficient cause” in S. 5 have 
to be liberally construed. The test is 
whether negligence, inaction or want of bomi 
fides can be imputed to the applicant. The 
exercise by the Court of its discretion to 
excuse the delay would to a certain extent be 
detrimental to the respondent who has in the 
meanwhile acquired valuable rights, but the 
question has to be approached from the 
point of view of the applicant’s conduct 
rather than of the advantage gained by the 
respondent. 1941 M.W.N. 989=(1941) 2 

M. L.J. 873. An order extending time 
under S. 5 should give sufficient indication 
that the discretion given by the law has been 
judiciall}' exercised. 59 C. 388=1932 C. 
482. If the lower appellate Court has 
come to a definite finding as to ‘sufficient 
cause’ for filing an appeal beyond time High 
Court will not interfere in second appeal. 
20 C.W.N. 1303; 1 P.L.J. 485. also 
14 I.C. 244; 33 T.C. 808 ; 88 P.R. 1916; 
35 I.C. 67; 36 I.C. 614=92 P.R. 1916; 103 

I. C. 90 (1)1=28 Punj.L.R. 257; 1930 A.L. 

J, 1256 (Second appeal against order refus¬ 
ing time). Where the necessary papers 
have not been filed along with the memo¬ 
randum of appeal, it is open to the Court to 
excuse the delaj^ 36 C.L.J. 389=1923 C. 
261. Under special circumstances the High 
Court can (has extended) extend the time 
by more than 5 years for preferring a Let¬ 
ters Patent appeal. 34 I.C. 584. In the 
admission of appeals filed out of time, the 
discretion of the appellate Court should not 
be fettered by any definite or crystallised 
set of rules. 31 I.C. 705=19 C. W. N. 
1113. See also 59 C. 781; 1941 A.M.L.J. 
57. The High Court will refuse to 
interfere with the discretion of the judge 
in a Letters Patent appeal. 1922 L. 170. 
An order granting an application for 
extension of the period of limitation for 
filing an appeal under cl. 15 of the Letters 
Patent (Calcutta) without giving notice of 
the application to the respondent is irregu¬ 
lar and is liable to be set aside. 46 C.W. 

N. 131. Where the last day of limitation 
expired on a holiday and an application was 
made for copies on the re-opening day and 
the appeal was filed as soon as the copies 
were received, it was held that, even deduct¬ 
ing the time spent in obtaining copies, the 
appeal was time-barred. 35 I.C. 233=79 
P.R. 1916. “Sufficient cause” is a ques¬ 
tion of fact and there can be no second ap¬ 
peal as to the exercise of discretion by the 


bwer Court. 88 P.R. 1916^35 I.C. 67. 
Punjab Chief Court will interfere in excep¬ 
tional cases, particularly in cases of change 
introduced by the new Punjab Courts Act, 
on the ground of erroneous legal advice. 33 
I.C. 808=18 P.W.R. 1916. Appeal filed 
without copy of decree—Appellant asked to 
file on next hearing day—Copy filed after 
exj)iry of limitation—Uela\‘ excused- 14 

I. C. 244; 1930 R. 182. Where more than 3 
years after the decree-holder’s death, his mi¬ 
nor legal representatives applv to be’brought 
on record, the delay can be excused. 26 O.C. 
244=1924 O. 83. Where the parties are 
living in the same village and there is a 
delay in applying to add the legal represen- 
lati\'e on the death of one of the parties, the 
benefit of S. 5 should not be extended to 
such a case. 1940 A.W.R. (B.R.) 128= 
1940 O.A. 779. When the time for appeal¬ 
ing is once passed, a very valuable right is 
secured to the successful litigant and the 
Court must be fully satisfied of the justice 
of the ground for an extension of the time 
for attacking the decree. 20 I.C. 513=17 
C.L.J. 596. See also 41 M. 412=34 M L 

J. 63 (P.C.): (1941) 2 M.L.J. 873. Dh- 
cretion of Court when to be exercised 1927 
A. 386=100 I.C. 727; 1928 C. 249 (!)• 
1928 C. 468; 33 C.W.N. 76, Interference 
by High Court with such discretion. 1928 
L. 643; 1929 A. 31 = 111 I.C. 816. 

Doubtful Point of Practice. —Doubtful 
point of practice is sufficient cause for delay 
m presenting the appeal beyond time. 37 

A.L.J. 200. Sec also 161 I, 
C. 251=1936 Lah. 168; 38 Bom.L.R. 1281 
— T.L.R. 1937 B. 421=1937 B. 64. Time may 
be extended when a litigant has been misled 
Oyj. change in the practice of the Court. 58 
I.C. 408=32 C.L.J. 127. See also 37 I.C. 
818=15 A.L.J. 200; 39 I.C. 542=13 N.L. 
R. 25; 58 I.C. 995; 52 I.C. 959. See also 
48 M. 631=48 M.L.J. 384. Where the 
last day of limitation for an appeal was the 
last Saturday of the month which was gene¬ 
rally regarded as a holiday, but, which, 
however, was a working dav according to 
the individual practice of the Commissioner. 
Held, the party may be excused for his ig¬ 
norance of the Commissioner’s individual 
practice and the appeal allowed to be filed 
on the next working dav. 14 L. R 293 
(Rev.);=17 R.D. 412. See. also 1942 O.A. 
135=1942 A.W.R. (C.C.) 156 (deliberate) 

adoption of a remedy which results in de¬ 
lay not to be excused). Vakalatnamah 
of vakil invalid—It amounts to sufficient 
cause within the meaning of section 102 

I.C. 255=1927 A. 816; 103 T.C. 537=1927 

L. 618. Where notice of an appeal was 
affixed by affixation and it was uncertain 
when he got the notice. Held, that a delay 
of 4 or 5 days in filing the memorandum of 
cross-objections could be condoned K T 

R. 69 (Rev.)=18R.D. 56. ’ 

Ex PARTE ADMISSION.—The Order admit- 

re-opened on 

the objection of the respondent at the hear- 
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ing. 20 I.C. 513=17 C.LJ. 596; 41 M. sufticient cause for admitting the aooeal 
412=34 M.L.J. 63 (P.C.); 29 T.C. 265= after time. 1930 R. 67. Surety for ap- 
71 P.W.R. 1915. See also 16 L.W. 662= pearance of judgment-debtor — Execution 
1923 M. 82; 1929 A. 31; 44 L. W. 152=165 petition dismissed for default of decree- 
I.C. 471 = 1936 M. 600; 1936 O.W.N. 1109 holder and surety discharged—Application 
= 1936 Oudh 9. When an appeal has been for restoration also dismissed—Appeal from 
provisionally admitted, a judge can entertain order discharging surety—Extension of time 
and decide the question whether there was not granted. 1934 L, 349. Memorandum 
sufficient cause for extending the time for of appeal was filed in time without the 
appeal under S. 5. 38 B. 613=25 T.C. 369. judgment and decree of the lower Court. 
Se£ also 40 C. 259=17 C.W.N. 42; 63 T.C. Two days after expiry of limitation, the de- 
726. Ex parte admission by Dt. Judge— cree and judgment of the lower Court was 
Transfer to Sub-Judge—Power of Court, filed. Held, that the case was a fit case for 
40 C. 259=17 C.W.N. 42; 1936 O. W. N. extension of period under S. 5. 6 O.W. 
1109=158 I.C- 19=1936 O. 9. Ex parte 1035=1930 0. W (1). Technical omis- 
admission—Pauper appeal—Application to ^jon should be condoned and allowed to be 
excuse delay for filing appeal. 60 I.C. 212 rectified. 146 I. C. 517=1933 L. 224. 
= 12 L.W. 500. Ex parte admission—If Omission to mention vakil's name in vaka- 
can be set aside by the successor of admit- latnama through pure mistake is sufficient 

ting judge. 25 I.C. 746=27 M.L.J. 147 cause. 1930 A. 112=121 I.C. 546. 

Ex parte admission—Objections overruled 134 I.C. 114 (L,). Also where copy 

and appeal admitted—Effect. 21 I.C. 96= of the decree could not be got as no decree 
25 M.L.J. 281. Notice without proper was found in the proceedings and where the 
order of Court is a nullity and cannot by appellate Court granted the application for 
mere inaction amount to an estoppel. 21 dispensing with tlie copy and the copy was 
I.C. 96=25 M.L.J. 281. £.r />or/c admis- produced later. 1930 R. 182. See 1930 
sion—Sufficient cause—Burden of proof p 53 Application to bring on record legal 
Duty of Court to decide the question oi cx- representatives—Delay in making—Ignor- 
cusing the delay before final hearing—Ques- ^nce of death of deceased—If sufficient 
tion of limitation—Power to decide. ^ cause. 155 T.C. 610=1935 L. 478. Where 

C. 36. Sec also 3 Pat.L.T. 110=6 P.L. ^n application by the wife for reviewing the 

j, 444 ; 15 I.C. 562=8 N.L.R. 50. judgment passed in a suit for restitution of 

Sufficient Cause — What amounts conjugal rights by the husband was filed 

1928 M. 690; 1928 L. 216; 54 M.L.J. 234; after long delay, it was excused for suffi- 
35 C.W.N. 283=58 C. 793=1931 C. 506. cieni cause. 1930 P. 63. Mere presenta- 
A Court may give a liberal construction to application for review* does not 

the words “sufficient cause”, but the interpre- entitle a litigant as of right to deduct the 
tation should be in accordance with judicial period during w'hich the application for re- 
principlcs. A client preferring a time-bar- remains pending. He must satisfy the 

red appeal under the mistaken advice of ms Court that there were reasonable grounds 
counsel may be entitled to the benefit of S. foj- review. 15 Luck. 526=1940 O.W.N. 
5, but the mistake must be boun fide., t.e., 281 = 1940 Oudh 310. Wilful putting off of 

made in spile of due care and attention, appeal to last date when unexpected contin- 
But want of care and attention is not “sulfi- gcncy prevents appellant from filing appeal 
cient cause”. Filing an appeal in a wrong —Extension cannot be granted. 1930 N. 
Court through carelessness of the counsel is 121 , Execution—Defective application filed 
not a “sufficient cause” for presenting the —Pailure to get copy of de¬ 
appeal to the proper Court after the cree owing to misdescription—Case not fit 

of the period of limitation. 146 for restoration. 17 R.D. 273=14 L. R- 

1933 O. 523 (F.B.). See also 40 C.W.N. 257 (Rev.). The applicant is only required 
83 (Amendment of decree as ground for satisfy the Court that he was unable to 
extention of time). The fact that a decree present his appeal in time on account of some 
is amended docs not of itself operate to cx- misadventure on the last date on which it 
tend the time for appealing; where, how- ought to have been presented; it is not 
ever, there has been an amendment and it necessary for him to account for inactivity 
aonears reasonable that the time for appeal- during the entire period prescribed by law. 
ing should be extended, the Court can ex- 34 C.W.N. 1119; 1931 M. W. N. 1161. 
cuse the delay under S. 5. 33 C.W.N. 958 Where an appeal is filed beyond the time, 

=50 C.L.J. 12=1929 C. 676. See also 35 jt is for the appellant to show sufficient 
C.W.N. 251=1931 C. 578. Amendment of cause for extending tlic time; and for tins 
decree unrelated to grounds of appeal, if |^c has to justify every day taken beyond 
sufficient cause for extension of time. 59 time. 14 L. 656=1933 L. 681. 

C. 1052=36 C.W.N. 218=1932 C. 534; 40 Inability without Fault.— When the 
C.W.N. 83=165 I.C. 53. It is not every Court creates a limitation and the party is 
amendment that entitles a party to claim unable to conform to it. for no fault of nis 
extension. 1930 0. 463. ^^^e^e the date own, the law will ordinarily excuse him> 

actually entered on the decree apparently 33 B, 656=25 I.C. 67, See olSQ W 
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oc T r’ NOTES. 1941 Rang.L.R. 213=1941 Rang. 194. Mis- 

653=25 I.C. 66. Inconvemence of party take of Court in not discovering in time that 

to attend Court as per Court's discretion is the decree was not filed is sufficient cause 
not sufficient cause under S. 5. 177 I.C. 1930 R. 235. Smaller Court-fee was paid 
364=1938 Rang. 214. as a result of mistake in lower Court’s jud^- 

Merits of Case.— The Court would ex- ment. Extension of time to pay additional 
cuse the delay if there are any merits in the Court-fee is allowed under S. 5 . 1928 L 

appellant’s case. But when the appeal is on 737. Where, in spite of an order passed by 
a mere technical ground, the principle of the Sub-Judge on the 25th March 1924 
technicality defeating technicality may well directing the plaint to be returned *to the 
be brought into play. 25 I.C. 28. See plaintiff for presentation to the proper 
also 66 P.AA/^.R. 1912—13 I.C. 714| 33 I.C. Court, it was not however returned in fact 
546=14 A.L.J. 212. But see 114 I.C. 612 till the 10th of April owing to delay by 
= 1929 N. 8 , where it was held that the ap- office. Held, that the plaintiff was entitled 
pellate Court had no jurisdiction to touch to have the period between 25th March and 
the decree and decide the case on merits on 10th April excluded in computing the period 
the basis of time-barred memo. of limitation. 144 I.C. 5=1933 L 611 fl) 

Mistake in Calculation.— Mistake in See also 71 C.L.J. 540=1940 Cal. 530 ^ 
calculating period of limitation which is a Mistake of Fact.— Mistake of fact-Mis- 
mistake of arithmetic is not sufficient cause take of Counsel’s clerk. Time can be ex- 
for extension. 46 I.C. 480. A bom fide tended. 59 I.C. 937; 34 L. W. 795=61 M 
mistake by the pleader in calculating the L.J. 710. The Court can extend the period 
period may constitute sufficient cause, which in favour of an appellant under S. 5 if he 
must be decided by the Court having regard has omitted to include the name of a res- 
to all the facts and circumstances of the pondent on account of oversight or hmin 
case. 19 I.C. 931=17 C.W.N. 807. See fide mistake. 26 I.C. 68=12 A.L.T 941 
also 108 I.C. 619=1928 L. 643; 40 I.C. 425 After the error regarding ineffective filing 
= 13 N.L.R. 89. Where the appellant who of an appeal is pointed out and ample time 
filed his appeal on the 19tli instead of the 9th given for its rectification, the excuse of care- 
December alleged that he made a mistake lessness cannot be pleaded a second time 
in reading the date ‘9’ as T9’ in. the letter for granting a further extension of time 
written by Counsel’s clerk, but the letter was 11 Lah.L.T. 31. Mistake of fact—Recent 
not produced. Held, that no sufficient cause notification—Ignorance of. 4 L. 122=1924 
was made for condoning the delay. 136 I. L. 41. Gazetted holiday—Substitution of 
C. 838=1932 O. 167. But see also 59 I.C. by another day—Second appeal. 77 P R* 
937. Mistake in calculation made by an 1917=42 I.C. 343. Mistake of fact—Two 
assistant in the Office of the Stamp Re- cross-appeals—Two decrees—Appellant be- 
porter, who is under no obligation to in- lieving in one decree is sufficient cause 115 
form litigants, is not a sufficient ground for P.R. 1912=15 I.C. 140, So also in case 
extending time. 57 C.L.J, 39=1933 C. of appeal filed against a dead man by a 

462; c T r- 070 bona fide mistake 165 I.C. 201=1936 Pesh. 

Mistake of Court,— 16 I.C. 979= 192. A bom fide mistake as to the date on 

76 P.W.R. 1912. See also 26 O.C. 24— which the copying department told the ap- 
1923 O. 93 j 24 I*C. 113=1 193^ plicant to corns to take delivery of decree 

161 I.C. 215. A delay in filing an appeal copy is sufficient cause to justify extension 
caused by the failure of the Court to give of time under S. 5. 9 I.C 607=79 P L 
notice of the date of delivery of judgment R. 1911. Where an appellant has no notion 
ought to be excused. 38 I.C. 57^=9 Bur. at the time of filing his appeal that it is 
L.T. 250. See also 27 I.C. 784=8 Bur.L. time-barred, he cannot be expected to have 
T. 99; 1930 R. 182. A litigant is entitled explained the cause of delay at the time of 
to expect that the infringement of the rules filing the appeal. 71 P.W.R. 1911=9 I C 
and orders of the Court by the Judge should 607. An appellant is bound to show that 
not hamper him in his appeal; pd if he is there has bpen no negligence, inaction or 
allowed a reasonable time within which to want of bom fides imputable to the appel- 
bring that appeal tlie best w^ay of finding out lant before he can claim an extension of 
what time is reasonable is to consult the re- time on the ground of a mistake of fact 
levant Article and to assume that the 28 I.C. 82. Se£ also 32 I.C. 380; 104 I* 
period prescribed will be a reasonable period. C. 281. Party misled by High * Court’s 
No doubt, if after the expiration of that judgment—Time should be extended 102 
period, he seeks for a further period he I.C. 123 (2)=1927 N. 247. 
must then show that he has acted with due Mistake of Law.— Mistake of law is per 
diligence. Where a Judge in appeal pro- se no ground for exclusion of time but when 
nounced judgment in contravention of O. 41, in fact erroneous proceedings are instituted 
R. 30 and the parties came to know of the owing to the mistake, extension may be eran 
delivery of judgment only a couple of ted. 45 C. 94=44 I.A. 218=33 M L T 486 
months later, it was held, that the aggrieved (P.C.) ; 104 I.C. 281, A mistake of law 
party was entitled to the full period allowed is not ‘sufficient cause’ unless it was made 
by law commencing from the date of the in ‘good faith’, i.e,, in spite of due care 
knowledge of the delivery of judgment, and attention. 18 I.C. 37=59 P R ion 

C. CM.-425 ' 
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also 1917 M.W.N. 362=39 I.C. 975; 69 
I.C. 398=1937 Rang. 199; 26 O.C. 56= 
1923 O. 238; 1936 N. 246. Where an ap¬ 
plication originally filed as an appeal, was 
as such, within time, but on its being decid¬ 
ed by a Judge that it ought to be dealt \vith 
as a revision, it is found to be beyond time 
as revision, the reason for the delay being 
the conflict of decisions as to proper remedy, 
it is sufficient cause for the delay being ex¬ 
cused. 197 I.C. 221 = 1941 N.L.J. 519= 
1941 Nag. 308. Where a pardanashin lady 
is ignorant of the rules of procedure, it is 
not ‘sufficient cause’. 9 I.C. 222=8 P.W. 
R. 1911. A memorandum of appeal was 
filed without any stamps and out of time 
by 21 days. Held, that even though the 
litigant was a pardanashin lady, extension 
of time ought not to be granted. 37 C.W. 
N. 179=146 I.C. 359 (1)=1933 C, 796. 

Ignorance of law is no excuse. 177 I.C. 28 
= 1929 N. 74 (13 C. 266, Dist.; 12 B. 320 
and 12 A. 741. Foil.). The time occupied 
by an application, in goot faith for review 
of the judgment, although made on a mis¬ 
taken view of the law, might be excused. 45 
C. 17=22 C.W.N. 74=42 I.C. 849=44 I. 
A. 229=34 M.L.J. 1 (P.C.). Sc£ also 
1937 R. 199. But se.e 14 N.L.J. 22. An 
applicant for leave to appeal to His 
Majesty in Council was misled by the prac¬ 
tice of calculating the period of limitation 
for such application and thus filed his appli¬ 
cation be 3 'ond time. Held, that in the parti¬ 
cular case the time should be extended. 62 

I.C. 649=6 P.L.J. 350 (F.B.); 57 I.C. 
312=1 P.L.T. 262. Mistake of law— 
Pleader’s mistake. See 1923 L. 612. Sec 
also 73 I.C. 788. Mistake of law—Illiteracy 
of clients. 1923 L. 208 (2). Where the 
appellant, being misled by the only reported 
decision on the question erroneously pre¬ 
ferred an appeal from the decree based on 
an award, the time during which that appeal 
was pending may be deducted as a plausible 
excuse for extension of time under S. 5 of 
the Limitation Act for preferring a fresh 
appeal from the order of the Court niodify- 
ing the award. 36 C.W.N. 1069=1932 C. 

713 . , , , , 

Mistake of Pleader. —An honest mistake 
made by a litigant upon incorrect advice of 
counsel is a sufficient cause for excusing 

delay. 44 A. 637=20 A.L.J. 674; 43 B. 
376=23 C.W.N. 753=52 I.C. ^7=^ LA 
15 (P.C.); 43 A. 392=61 I.C. 710; 101 
I.C. 777; 46 C.L.J. 257=105 I.C. 217= 
1927 C. 829. See also 153 I.C. 161=11 O. 
W.N. 1530=1935 O. 108; 59 C. 781=^ 
C.W.N. 420=1932 C. 589; 14 L.R. 441 
(Rev.).= 17 R.D. 577. A lawyer’s wrong 
advice causing an error has to be proved by 
the party. It is pertinent under S. 5. 45 
I.C. 725; 17 I.C. 155=17 C.L.J. 66; 16 
I.C. 425=16 C.L.J. 366. There is no 
authority for the view that a mistake of 
a legal adviser, however gross and inexcus¬ 
able, if bona fide acted upon by the litigant, 


will entitle him to the protection of S. 5. . 
The facts of each case and the nature of the 
omission or mistake on the part of the legal 
adviser in each particular case, will have to 
be examined and scrutinized in order to find 
out whether there has been negligence or 
gross want of legal skill in the legal adviser, 
or whether there was merely a bona fide 
mistake not through misconduct or negli¬ 
gence or want of reasonable skill, but such 
as even a skilled person might make. It is 
only in the latter case that the litigant would 
be allowed the benefit of the section. 67 C. 
L.J. 107. Reasonable care by a competent 
lawyer would be a sufficient cause within the 
meaning of S. 5; to attract the operation 
of the section, it is enough to show that the 
mistake of the lawyer was of such a descrip¬ 
tion that it may arise even amongst legal 
practitioners of experience. A litigant 
should not be made to suffer for such error 
or mistaken advice given by counsel. 17 
Pat. 507=19 Pat.L.T. 309=1938 Pat. 413. 
Mistaken advice given by a legal practitioner 
may in the circumstances of a particular case 
give rise to sufficient cause within the mean¬ 
ing of S. 5, though there is certainly no 
general doctrine which saves parties from 
the results of wrong advice. (1934 Oudh 
360, Reversed.) 41 C.W.N. 1189=46 L. 
W. 219=39 Bom.L.R. 1021=1937 P.C. 
276 (P.C.). See also I.L.R. (1938) Nag. 
409=1938 Nag. 156 (Party being misled 
by wrong information given by pleader’s 
clerk not sufficient cause). 43 P.L.R. 502. 
Where owing to his ill-health counsel was 
not able to pay personal attention to an ap¬ 
peal and filed it out of time acting on a 
mistake of his clerk in reading the date of 
the order appealed against, it was held that 
it was a case in which the party was not 
remiss and that there was sufficient cause 
which prevented the appeal from being filed 
within time. 1940 A.L.J. (Supp.) 18. 
(Per Harf'cr, J.M.) It would be danger¬ 
ous precedent to allow the benefit of S. 5 
because a litigant’s counsel filed an affidavit 
to say that the delay was due to counsel's 
illness. 1940 A.L.J. (Supp.) 18. Mistake 
of pleader—Recalling order excusing delay. 
45 C. 725. Mistake of pleader being omis¬ 
sion to file copy of decree. 17 I.C. 155= 
17 C.L.J. 66. The true test is whether 
the litigant has acted under honest, though 
mistaken, belief, formed with due care^ and 
attention. 12 I.C. 677. A legal advisers 
mistake to justify an extension under S. 5 
must be a bona fide. one. 95 P.R. 1917= 
43 I.C. 317. See also 45 I.C. 542=69 P. 
W.R. 1918; 63 I.C. 726; I.L.R. (19£) 
Nag. 507=19 N.L.J. 273=1937 Nag. 97; 
1936 Nag. 246; I.L.R. (1938) Lah. 379=1^ 
Lah. 31; 1938 Nag. 156; 1939 Rang. L.R. 
639=1940 Rang. 14; 14 Luck. 701=1939Ou^ 
245; 1941 O.W.N. 1282; 1941 Pat, l(fe^ 
Pat.L.T. 549 ; 32 I.C. 640=37 
1916; 1923 L. 612; 101 I.C. 363 
R. 20=5 Bur.L.J. 187; 110 I.C. 533;^6 0, 
W.N. 1042; 1929 M. 91. The plainhff 
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is not entitled to the benefit of S. 5 where 
he has acted in good faith on the advice of 
counsel which advice has been given negli¬ 
gently, even though honestly. 149 I.C. 239 
=11 O.W.N. 653=1934 O. 360. Mistake 
of pleader—Memorandum not signed by 
pleader—Extension of time. 63 I.C. 726. 
also 1923 L. 402; 1 R. 584=1924 R. 148. 

A mistake of law by an advocate is not by 
itself a sufficient cause. 11 I.C. 812=4 
Bur.L.T. 175. See also 27 I.C. 639 ; 37 
I.C. 815=10 Bur.L.T. 221; 49 I.C. 1000; 
63 I.C. 278=6 Pat.L.J. 237; 1927 L. 92; 
7 A.I.Cr.R. 28; 5 Bur.L.J. 227=101 I.C. 
363 (1). In a special jurisdiction case 
valued at Rs. 6,000 and filed in Sub-Court, 
the appeal was wrongly preferred by the 
same pleader to the District Court which 
rejected it. Appeal was then filed in High 
Court out of time. It was held that there 
was no reasonable doubt as to the forum 
and the delay was not excused. 31 Bom. 

L. R. 954=1929 B. 393. See also 1933 L. 

568=144 I.C. 627. But see. 152 I.C. 323= 
1934 Pesh. 57; 152 I.C. 155=1934 

M. 637=67 M.L.J. 962. The decree, as 
framed by the lower Court, was not clearly 
worded and its exact meaning and signifi¬ 
cance were not beyond doubt. The respon¬ 
dent himself was misled in choosing the 
wrong forum and it was he who was the 
first to file his appeal in the District Court 
instead of the High Court and it was only 
subsequently that appellant filed his appeal 
in the District Court within time. Held, 
that the provisions of S. 5 were applicable 
and the period during which the appeal 
remained pending in the District Court 
should be excluded. 161 I.C. 251=1936 
L, 168. A wrong advice of a pleader acting 
on a statement of the Court clerk not to 
apply for the copy of the judgment until the 
copy of the decree was drawn up was held 
to be not a bona fide mistake. 7 R. 13= 
1929 R. 116. Mistake of a vakil—When a 
sufficient cause. See 1929 M. 91=112 I.C. 
307. But a pleader's gross carelessness is 
no ground. 114 I.C. 101=1929 S. 32; 131 
I.C. 507=1931 R. 80. also 142 I.C. 
185=1933 R. 96; 144 I.C. 41 (N.). Where 

a pleader whose power has terminated with 
proceedings in trial Court does not take steps 
to find out whether or not the appeal has 
been properly presented, he acts without due 
care and attention, and as he delays in the 
bope that the irregularity might escape de¬ 
tection, it does not form proper cause for 
the delay in filing the appeal. (59 C. 781; 

7 R. 18 and 5 N.L.R. 25, Rel.) 145 I.C. 
760=29 N.L.R. 295=1933 N. 219. The 

fact that a party is a minor and the next 
friend is a pardanashin lady or that the 
pleader acting for them has been negligent 
or ignorant cannot amount to sufficient cause 
within the meaning of S. 5 of the Limitation 
Act. A suitor must suffer for the negli¬ 
gence or ignorance or gross want of skill 

his legal adviser, 19 N,L,J, 273. The 


client has his remedy against the defaulting 
legal adviser. 131 I.C. 507 (l)i=1931 R. 
80. An honest oversight of an advocate is 
a sufficient cause. 34 C.W.N. 119. Where 
the _ counsel made a bom fide mistake in 
failing to get a fresh power of attorney 
after the death of the party for impleading 
the legal representatives, the Court could 
extend the time under S. 5. 133 I.C. 877 
=32 P.L.R. 389. also 150 I.C. 731= 
1934 L. 444; 36 P.L.R. 277=1934 L. 1001; 
1937 N. 65. 

Mistake of Pleader's Clerk.— Wliere 
decree amount could not be deposited in 
Court in time as required by S. 17, Provin¬ 
cial Small Cause Courts Act, owing to the 
bom fide mistake of the vakil's clerk in 
mislaying the challan, held, there was suffi¬ 
cient cause to excuse the delay. 34 L W 
795=61 M.L.J. 710; also 1938 Nag. 156 
rrcmd of pleader’s clerk, if sufficient excuse, 
36 P.L.R.^ 284=1934 L. 986 (2). Negligence 
of pleader’s clerk is no sufficient cause. 101 
I.C. 448=1927 P. 232; 110 I.C. 374=1928 
L. 488; 1929 S. 206. But 108 I.C. 619 
— 1928 L. 643. Where a bom fide mistake 
by pleader’s clerk in calculating the period 
was excused. See also 32 C.W.N. 935« 
110 I.C. 837=1928 M. 690. Where a cleri¬ 
cal mistake of vakil's clerk in omitting the 
name of the only contesting respondent in 
the cause title while copying was excused 
and the respondent’s name was added after 
period of limitation. In the case of delay 
due to mistake of a clerk, the sole test is 
whether the appellant has acted with reason¬ 
able diligence. 1929 A. 351 = 119 I.C. 447 
[44 I.A. 218=33 M.L.J. 486 (P.C.)! 
Foil.; 1926 A. 252 and 1925 O. 189 and 374, 
Disc.] Where by a bona fide mistake of the 
clerk, an earlier judgment of the same date 
and same month but of a different year was 
filed along with the memorandum of appeal 
and subsequently on discovery of the mis¬ 
take the counsel prayed to have the correct 
judgment filed when the time for presenting 
the appeal had expired, held, that the mistake 
being bona fide, the time should be extended 
33 P.L.R. 1085=1933 L. 1. 6*^^ also 136 
I.C. 838=1932 O. 167; 59 I.C. 937. 

Negligence of Guardian.—46 1.(3. 68= 

5 O.L.J. 153. See also 30 I.C, 211=2 O 
L.T. 325. 


Nfxligence of Party.—a Court should 
not excuse ufider S. 5, delay due to gross 
carelessness. 55 I.C. 271. See also 22 
O.C. 379=55 I.C. 837; 37 I.C. 503=12 N. 
L.R. 171; 55 I.C. 17; 24 S.L.R. 415=1931 
S. 58; 10 O.W.N. 1247=1934 O. 10 (!)• 
11 O.W.N. 256=1934 O. 131 (1). The 
negligence of a servant in the performance 
of the duties entrusted to him does not 
amount to sufficient cause. 55 I.C. 17 
See also 52 I.C. 225=3 Pat.L.J. 381. One 
of several persons not impleaded as respon¬ 
dent due to carelessness—Time cannot be 
extended. 99 I.C. 619=1927 L. 118 
Onus.— It is the duty of the litigant to 

know the last d&y on which he can present 
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his appeal and if there is delay, the burden 
rests on him of adducing strict proof of tjie 
sufficient cause on which he relies. 41 M. 

412=45 LA. 25=34 M.L.J. 63 (P.C.); 
1931 S. 58=132 LC. 473. 

Power of Successor. —An order made by 
one judge extending time owing to delay in 
getting copies of decree should not be inter¬ 
fered with by his successor. 50 I.C. 882. 
See, also 50 I.C. 374. 

Pauper Appeals.—A n appeal presented 
after time with full stamp may be admitted 
if a previous application for leave to appeal 
as pauper was presented within time and 

rejected. 74 P.R. 1916=36 I.C. 84. 
also 1935 O.W.N. 162=1935 0. 231; 34 
P.W.R. 1912=13 I.C. 73. Delay in filing 
an application for leave to appeal in forma 
pauperis cannot be condoned. 101 I.C. 320 
(1)=1927 N. 197; 9 Pat.L.T. 613. An 
appeal was filed as one against order in exe¬ 
cution but the Court reqired party to pay 
ad valorem Court-fee. The party applied 
for leave to appeal as pauper and was 

allowed. 26 A.L.J. 847=1928 A. 499. 

Poverty.— Poverty is not a sufficient cause 
within S. 5. 22 I.C. 884=7 L.B.R. 90. 

Sickness.— Appellant unwell in the last 
portion of limitation—Filing his appeal two 
days later—The two days' delay would be 

excused, 1928 R. 165. But see 119 I.C. 
678=34 C.W.N. 1119. Where no reason 
is shown why the applicant during the time 
of his alleged illness should not have given 
instructions to his advocate which would 
have enabled him to present tlie appeal within 
time and there is no medical certificate or 
any other corroborative evidence to support 
his allegation in the affidavit that he was 
ill, the applicant fails to discharge the onus 
that lies upon him to satisfy the Court that 
he had sufficient cause for not preferring 
tlie appeal within the time limited by law. 

14 R. 155=1936 R. 183. 

Want of Stamps. —Delay in filing an 
appeal owing to the non-availability of stamp 
on the last day for filing the appeal will be 
excused. 37 I.C. 211=1 P.L.J. 163; 3 
P.L.J. 74=42 I.C. 675=1923 L. 513 (2). 
Application for copy accepted by copying 
department without demand for copying fee 
—Deduction of time taken for obtaining 
copies allowed. 38 P.L.R. 903=1936 Lah, 
693. 

Insufficient Stamp. —One day's delay in 
payment of deficient Court-fees on copies of 
judgments excused. 131 LC. 127=32 P. 
L.R. 240=1931 L. 349. Where the appel¬ 
lant honestly believed that he paid the pro¬ 
per Court-fee when he originally presented 
the appeal, the delay in paying adequate 
Court-fees should be condoned. 1933 L. 
264=144 LC. 184. Where the appellant 
failed to pay a substantial portion of the 
Court-fee in time and there is no question 
of hone fide mistake or misapprehension, 
there is no reason to extend the time. 33 
P,L,R. 12. When the appellant knows at 


the time when he files the appeal that a 
further sum is due on account of the Court- 
fees, It IS his business or the business of 
his pleader to ascertain the date fixed for 
depositing the deficit Court-fees. In a case 
of this sort it is expected that pleaders shall 
make themselves acquainted with tlie nature 
of the orders passed and it is not the duty 
of the Court to communicate the orders to 
them The omission of Court to communi¬ 
cate Its order to the pleader concerned does 
not entitle the appellant to any indulgence 
under S. S. 71 C.L.J. 540=1940 Cal 530 

Ignorance of Death. -The mere inserl 
ion of the name of a person who is dead 
long before the institution of the suit in the 
array of defendants does not save limitation 
apinst his widow and heir who is not im- 
plcaded in the suit. 140 I.C. 387=1932 L. 
592. .Jeo also 15 R.D. 244. Mere ignor- 
ance of death is not a "sufficient cause” un- 

-A P.R. 1916. But 

see 1930 A. 131. See also 1936 Pesh. 192 

(appeal filed against a dead man by bom 
julc mistake—time extended). Four days 
before filing of an appeal respondent had 
diccl. I he appellants were not aware of 
the death. An application was made to 
make : ecessary additions after the exuiry 
of limitation. The Court was satisfied that 
the error bofia fide and the respondent 
was living m a different province and that 
period of limitation extended. 123 I. C. 
824=1930 A. 131. 5‘ee also 1940 A.W.R. 
(B.R.) 128—1940 O.A. 779. Ignorance of 
the death of one of the respondents, in the 
absence cl any negligence or other act or 
omission for which the applicant seeking to 
set aside the abatement can be held respon¬ 
sible, can be “sufficient cause" within the 
nicaning of S. 5 of the Limitation Act. 54 

A.L.J. 18=1932 A. 459; 165 
LC. 201=1936 Pesh. 192. 

Corporate Body and Private Party.—I f 
a corporate body chooses to embark on liti¬ 
gation, its officials and advisers must act 

much diligence as is expect¬ 
ed from an ordinary litigant. The corporate 
body is not entitled to greater indulgence 
than a private individual. 123 I.C. 83. 

Government and Private Party—Dis¬ 
tinction.— Though any delay is evidence of 
laches in the case of a private party, the 
same cannot be said of Government and so 

1929^8^^21condoned if it is inevitable. 

Secs. 5 and 14.—In exercising its dis¬ 
cretion under S. 5, Court will be guided by 
the provisions of S. 14, though S. 14 does 
terms apply to appeals. 35 C.L.J. 106 
ff/^22 C. 247. 6'cr. also 46 LC. 116=24 C. 
W.N. 554; 16 LC. 940=17 C.W.N. 116: 
9 O.W.N. 1165; 1936 O.W.N. 325; 1941 
A.L.J. (Supp.) 92=1941 0. W. N. 713. 
Delay in filing a criminal appeal should be 
excused under S. 5, where it was erfoneously 
filed in another Court since there is no ques¬ 
tion of a successful litigant losing a “valu¬ 
able right.” 59 I.C. 556=1 L. SOS, Sti 



3397 


S. 5] The Indian Limitation Act (IX of 1908), 


NOTES. 

a/so 48 M.L.T. 457=1925 M. 709 ; 26 Cr. 
L.J. 1110. Where an appeal is preferred 
to a wrong Court in good faith and by the 
advice of a lawyer, the time which is spent 
in prosecuting the same should be excused 
under S. 5 of the Act. 52 I.C. 235 [45 C. 
194 (P.C.) and 20 C.W.N. 49. Foll.l 
a/so 15 I.C. 170; 30 I.C. 211=2 O.L.T. 
325; 27 I.C. 967=7 Bur.L.T. 250; 12 T.C. 
28=4 Bur.L.T. 274: 1927 A. 758; 108 I.C. 
123=1928 A. 144; 1928 C. 468; 101 I. C. 
777; 1930 A. 15. So also where it is due 
to wrong valuation in trial Court for pur¬ 
poses of jurisdiction, and especially when 
such valuation was not nuestioned bv defend¬ 
ant. 1936 O.W.N. 325. Proceedings in 
wrong Court —Bona fide mistake of guar¬ 
dian—Sufficient cause. 30 I.C. 211=2 O. 
L.J. 325. When time-barred appeals are 
fifed in wrong Court the Court can dismiss 
them and need not return them for presen¬ 
tation to the proper Court in order that the 
latter might consider the question as to whe¬ 
ther the time for presentation could be ex¬ 
tended. 48 C. 110=47 LA. 255=39 M.L. 
J. 195 (P.C.). Where an appeal filed in 
time but in wrong Court owing to a bona 
fide mistake is returned on the last day of 
limitation for presentation to a proper Court, 
the fact that it is not presented on the pro¬ 
per day ought not to be a ground for reject¬ 
ing it as barred; judicial discretion should 
point to its admission. 11 I.C. 814=8 A. 
L.J. 793. See also 1923 A. 364; 45 B. 
607; 1930 A. 15. When two remedies are 
available prosecution of one would be a good 
ground for extending time for the other. 
98 I.C. 892=1927 L. 43. A person prose¬ 
cuting an application under S. 151, C. P. 
Code, cannot be said to be acting in good 
faith when he has a remedy open to him 
under some other provision of C. P. Code. 
Delay due to such wrong prosecution cannot 
be condoned under S. 5, Limitation Act. 
165 I.C. 661=38 P.L.R, 868=1936 L. 672. 

Whether pendency of application for amend¬ 
ing decree saves limitation, see 1928 P. 265. 
The pendency of application for setting 
aside ex parte order certifying an adjust¬ 
ment of a decree saves limitation for ap¬ 
pealing from the ex parte order. 30 Bom. 
L.R. 512=115 I.C. 467. But see the cases 
cited below. Where an appeal lies against 
the ex parte decree, the time taken by the 
party in applying for setting aside the ex 
parte decree and in preparing an appeal 
against the order refusing to set it aside 
cannot be excluded in computing the period 
of limitation for appeal against the main 

ex parte decree. 8 R. 168=1930 R. 41; 59 
C. 1057[=36 C.W.N. 352. An appeal was 
preferred under the B. T. Act to the 
Special Judge on 18th May, 1925, and the 
same was dismissed on 31st October, 1925, 
on the ground that it was not maintainable 
but it was suggested an appeal would be 
preferred to the District Judge, An apr 
peal was filed on 18th November, 1925, and. 


the delay of 18 days was excused on the 
ground that the period would be necessary 
to get copy of the judgment, prepare memo, 
of appeal, etc. 1929 C. 240=33 C.W.N. 
76. 

Review. —An appellant is entitled to de¬ 
duct the period during which an application 
for review was pending. 1923 C. 291 (1); 
45 C. 94, Rel. See also 20 I.C. 647 ; 42 

B. 295=46 I.C. 14; 22 A.L.J. 365=1924 
A. 867; 30 S.L.R. 301=1936 Sind 43; 1941 
A.W.R. (Rev.) 1100; 15 Luck. 526=1940 
O.W.N. 281 = 1940 Oudh 310; 1928 L. 964- 
1929 L. 283; 1929 L. 824; 34 C.W.N. 1002^ 
130 I.C. 545=1931 S. 3, following 45 C. 94* 
11 Lah.L.T. 37. But see 17 N.L.J. 22.’ 
He is not entitled as a matter of right but 
must seek extension of time under S. 5 
47 T.C. 577=28 C.L.J. 20; 80 I.C. 786= 
1925 C. 253. The time spent in an infruc- 
tuous application for review will not be ex¬ 
cluded if the grounds of review were only 
grounds of appeal. 31 I.C. 705=19 C.W. 
N. 1113. See also 89 P.R. 1918=46 I.C. 
588. Where the appellants act bona fide 
and under legal advice in applying for re¬ 
view and prosecute their application with 
due diligence, they are entitled to have the 
period occupied in prosecuting the appli¬ 
cation excluded in computation of the period 
of limitation for the appeal. 30 S.L.R. 
301=162 I.C. 257=1936 S. 43. An appli¬ 
cation for review preferred with a reason¬ 
able expectation of success and not prose¬ 
cuted with reasonable diligence does not 
justify an excuse of the delay for filing an 
appeal caused by the prosecution of the 
review application. 107 P.R. 1918=46 I. 

C. 23. Leave to appeal to Privy Council— 
Time taken in application for review—Re¬ 
duction when permissible. 29 Bom.L.R. 
344=101 I.C. 432=1927 B. 221. “Leave to 
appeal,” Meaning of. See 26 A.L.J. 847 
1=1928 A. 499. Where one party applies 
for review, the time for cross-review by the 
other party should be extended if necessary 
as one is a counterblast to the other. 94 P. 
W.R. 1917=42 I.C. 54. Time spent in re¬ 
view proceedings based on reasonable 
grounds may be sufficient cause but an un¬ 
explained delay of two months after rejec¬ 
tion of the review application is not suffi¬ 
cient cause. 10 I.C. 129. See also 28 I. 
C. 926=22 I.C. 919=26 M.L.J. 356; 64 
I.C. 516=13 Bur.L.T. 219. 

Revision. —An order refusing to excuse 
delay in presentation of an appeal is not 
open to revision even for showing that the 
appeal was in time. 24 I.C. 872. See also 
35 P.L.R. 374. 

Practice. —The practice of admitting ap¬ 
peals “subject to objection at the hearing” 
has been condemned by Privy Council and 
should therefore cease. 50 I.C. 374. Re¬ 
liance on a prevailing practice of Court 
may be taken into consideration in excusing 
delay. I.L.R. (1937) Bom, 421=38 Bom. 
L,R, 1281=1937 Bom. 64, 
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orHpr fact that the appellant or applicant was misled by any 

’■h judgment of the High Court in ascertaining or computing the 

this smion.^^"”'^ limitation may be sufficient cause within the meaning of 


6 . (1) Where a person entitled to institute a suit or make an application 

Legal Disability. ‘lie execution of a decree is, at the time from 

Which the period of limitation is to be reckoned, a 
minor, or insane, or an idiot, he may institute the suit or make the application 
within the same period after the disability has ceased, as would otherwise have 

been allowed from the time prescribed therefor in the third column of the first 
schedule. 


T> ^ as against other coparceners born 

i^ROCEDURE.—Delay in filing appeal—Ex- after the alienation. Such coparceners 
tension of time if may be implied from the would be entitled to avoid it not as the 
procedure High Court. 43 M. 550 representatives of their fathers, but in their 

—30 I.C. 163—38 M.L.J. 444 (P.C.). own right. The period of limitation would 

Memo^ndum of appeal presented beyond run from the date of the sale, and there is 

of action which would arise 
Second appeal—Time for obtain- in favour of the other members who had 
mg copy of tile judgment of first Court not consented to the sale. Successive caus- 
when excluded. 1928 A. 416. es of action cannot arise as new members 

&ecs. 0 and 7.—Ss. 6 and 7 of the Act are born year after year. A coparcener 

are not mutually exclusive. S. 7 supple- who is not in existence at the time from 

A' A. which the period of limitation would be 

w' no ^5 T T? 9'^' ■330=64 I.C. reckoned, cannot rely upon S. 6. 185 I.C. 

vlK P-L-R* 127. S. 6 IS expressly 881 = 1940 Nag. 94. See also 18 Lah. 395= 

limited to cases where limitation is prescrib- 1937 Lah. 420. See also 1939 L. 1. Although 
ea in the first schedule to the Act, and when under certain system of law, such as Hindu 
limitation is provided for in some Act out- Law, a child en veiitre sa mare is by a 
side the provisions of the Limitation Act; legal fiction and for certain purposes con- 
such specal limitation IS not affected by S. sidered to be horn in the sense that he has a 

; r'* c \o provision for limi- right of inheritance in his father’s property, 

taiion m ^5. 48, C. P. Code, is therefore, such a fiction docs not govern the rule laid 
not governed by the provi^sions of S. 6 or down by the law of limitation. Under the 

T T 9^-' limitation, minority begins at the date 

.J. oo/. o. 6 is an enabling section to of birth and not at the date of conception, 
enable persons under disability to exercise Where therefore a person challenging an 
t leir l^gs* rights within a certain time and alienation of ancestral properly was in 
It should be consj^ued liberally, 41 R. 625 mother’s womb but not born at the time of 

^ The section applies to ap- the alienation he cannot be said to be a 
plications under S. 144, C. P. Code. 41 minor and cannot therefore claim an exten- 
ii. 023. b. 6 applies to every minor, whe- sion of time contemplated bv S. 6. 42 P. 
ther he has a guardian or not, and the ex- L.R. 237=1939 Lah. 290, ' See also 1939 
istencc of a guardian competent to sue or to Lah. 1. hlarumakkathayam thavazhi— 
apply IS immaterial. A minor under S. Alienation by karnavan and adult member—■ 
6 (1) IS entitled to sue or to-apply for exe- Karnavan acting as guardian of minor mem- 
cution of a decree within the statutory her also—Suit by latter within three years 
period of three years after attaining majo- of his coming of age not barred. 1939 Mad. 
rity, and the protection given to a minor in 907. A plaintiff must prove affirmatively 
the matter of making an application for and clearly that his suit is within time and 
execution cannot be restricted by the acts that tlie exemption created by this section 
of his guardian. 18 Pat. L. T. 989=1938 applies to his case. 1923 L. 41. The point 
Pat. 92. The benefit of S. 6 can be claim- about the minority of a party for the pur- 
ed by an assignee of the person who is en- pose of calling in aid the provisions of Sv 
titled to that benefit in a suit where both 6, cannot be raised for the first time in 
the assizor and assignee join in the suit second appeal. 1940 N.L.J. 607. The 
as plaintiffs, so long as tlie assignor has a section lays down a general rule for all 
subsisting right to sue at the date when the kinds of disabilities and in all kinds of suits, 
suit is brought, although the benefit would while Art. 44 applies to only one case of 
not be available had the assignee alone disability, i.e., minority, and one class of 
brought the suit. 40 Bom.L.R. 548=1938 suits, i.e., a suit to set aside a sale by 
Bom. 358. Where an alienation is made guardian. 12 I.C. 695=21 M.L.J. IWl. 
by some of the coparceners without legal A lunatic is protected under S. 6 as long as 
necessity and against the wishes of others, he is under disability. The mere fact that 
it will be invalid not only against the latter there was a guardian on his behalf, who 
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NOTES. for execution of a decree passed in favour 

could have sued earlier, would not deprive of the minor’s father after the period of 
him of the protection given by that section. limitation and rely upon S. 6. 30 S.L.R. 

148 I.C. 1166=1934 A.LJ. 803=1934 A. 30=163 I.C. 379=1936 S. 84. Insolvency 
434. Where payment is made by a debtor is not a disability under the Limitation Act. 
towards a debt due to a minor, the date of 61 M.L.J. 688=1932 M. 170. See also 53 
payment should be taken under S. 6 as the L.W. 569=1941 Mad. 449=(1941) 1 M.L, 
date “at the time from which the period of J. 644 (as to effect of minority in the case 
limitation is to be reckoned.” 161 I.C. 330 of manager of Hindu Religious Institution). 
= 1936 A. 152. A suit could be brought The mother and guardian of a minor sold 
on behalf of the minors in which the minors certain property belonging to the ward in 
obtained the benefit of S. 6. 1936 All. 152 1873, and, the ward having died an infant in 

= 1936 A.L.J. 59. S. 6 does not operate 1879 or 1880, she succeeded to his other 
to extend the period of twelve years under property and died in 1921 without taking 
S. 48, C. P. Code. 37 M. 186=24 M.L. steps to set aside the alienation. A rever- 
J. 96; 37 A. 638=30 I.C. 521=13 A.L.J. sionary heir instituted a suit in 1922 to re- 
826; 13 A.L.J. 166. See also 26 Bom. cover possession of the property sold from 
L.R. 426=1924 B. 468; 1938 Cal. 25=1.L. persons holding under the original vendee, 
R. (1937) 2 Cal. 373=65 C.L.J. 403; 20 held, that the suit was barred by limitation 
Pat. 1=22 Pat.L.T. 721=1941 Pat. 45. because of S. 6 (3) read with Art. 44 of the 
Minority can be successfully invoked as a Limitation Act. The suit became barred on 
plea only in suits and execution applications, the lapse of three years after the death of 
37 I.C. 292=101 P.R. 1916. Where an the ward, nothwithstanding the fact that he 
appeal of a minor appellant has been dis- was‘succeeded by a female heir. 59 M.L. 
missed for default, he cannot resort to S. J. 196. See also 39 P.L.R. 127=1937 Lah. 
6 to apply for its restoration. 45 B. 6^8= 485. S. 6 of the Limitation Act is made 

23 Bom.L.R. 110. S. 6 does not apply to applicable to the Kumaun Rules by a noti- 
suits under Registration Act. 18 M. 99; fication of 1918 and it confers on a minor 
nor to a suit under the Bengal Tenancy Act. a large period of limitation for instituting 
^ C. 813. Sections 6 and 7 do not extend a suit to avoid a sale of Khaikari right. 14 
to suits to enforce a right of pre-emption. R.D. 635. Under S. 6, the last date for a 
52 I.C. 587=86 P.R. 1919. Section 6 does minor decree-holder to apply in execution is 
not apply to an application to set aside an within three years after attaining majority. 
ex parte decree. 37 I.C. 292=101 P. R. The guardian of a minor can also apply in 

1916; 35 I.C. 438 (Bur.); nor to applica- execution at any time during the minority, 

tions’ for personal decree under O. 34, R. even though his previous application is more 

6 C. P. Code. 56 C. 1117=33 C. W. N. than three years old. 32 Bom.L.R. 1299. See 

519=1930 C. 34; 12 I.C. 695=21 M.L.J. also 32 Bom.L.R. 1093=1930 B. 508; 1935 
1041; nor to an application for a final decree L. 144 (1). Ss. 6 and 7 import that during 
in a mortgage suit. 40 A. 203=16 A.L.J. minority the operation of the Limitation Act 
85; 37 C.W.N. 184=144 I.C. 768=1933 C. is suspended and since a minor can apply 
508. [In this case it was however held that within 3 years after attaining majoritj^ he 
having regard to O. 32, R. 10, C, P. Code, may by his guardian or next friend apply at 
the suit did not abate but was kept in abe- any time before he attains majority. 119 I. 
yance and that the application for a final C. 39=1929 M. 394. 

decree was maintainable . See also I.L.R. Personal Privilege.— The assignee of 
(1941) Bom, 435=43 Bom.L.R. 329=1941 property from a minor cannot avail himself 
Bom 203: nor to an application to make of the benefit of S. 6. 44 I.C. 890. See 
a decree absolute. 48 I.C. 934=15 N.L. also 46 I.C. 802=22 C.W.N. 831; 42 M. 

R 36* nor to applications under O. 22, R. 637=50 I.C. 380; 9 O.L.J. 88=1922 O. 31, 

3 of the C. P. Code, 35 I.C. 438. S. 6 S. 8 is ancillary to and restrictive of the 
does not prevent possession being adverse concession granted by Ss. 6 and 7 and does 
or the running of limitation against a minor, not confer any substantial privilege. 42 M. 

It only gives an extension of time in his 637=50 I.C. 380. The transferee cannot 
favour. 1928 O. 481. The only disabili- maintain a suit even if he brings it on the 
ties which save the operation of the Limi- same day on which the transfer takes place, 
tation Act are those which are created by the if it is otherwise barred. 9 O.L.J. 88= 

statute itself, S, 6 of which recognises only 1922 O. 31. But see 27 I.C. 118; 18 O.C. 
three classes of persons as being under legal 34. See also 90 I.C. 741=2 O.W.N. 811. 
disability. It is difficult to bring an idol or S. 15 (2) does not refer to the extension of 
a math within the same category as a minor, time allowed to persons under disability 
lunatic or an idiot for whom express provi- under Ss. 6 and 8. 52 I.C. 725=37 M.L. 
sion has been made. 11 Pat.L.T. 403= J. 256. 

1930 P. 455. A disqualified proprietor Subsequent Disability.— A minor is not 
whose estate is managed by the Court of entitled to the benefit of S, 6 in respect of a 
Wards does not come under the section. 8 right to sue which accrued before his birth. 
O.W.N. 349=1931 O. 177. Where Court 54 I.C. 838. Where a cause of action ac- 
of Wards has assumed the superintendence crued to a person when he was in embryo, 
of the property of a minor, it can apply he cannot get the advantage of S. 6, as he 
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(2) Where such person is, at the time from which the period of limita- 
reckoned, affected by two such disabilities, or where, before his 
disability has ceased, he is affected by another disability, he may institute the 
suit or make the application within the same period, after both disabilities have 
ceased, as would otherwise have been allowed from the time so prescribed. 

Up to the death of such person his 
legal representative may institute the suit or make the application within the 

same period after the death as would otherwise have been allowed from the 
time so prescribed. 

(4) Where such representative is at the date of the death affected by any 
such disability, the rules contained in sub-sections (1) and (2) shall apply. 


11 lustra Hons, 

i?’’ a boat accrues to A during his minority. He 

ic ^ right to sue accrues to Z during his minority. After the accruer hut while / 

minority «as7 '"“"s against Z from the date when his insanity and 


and is ^ulct.dpH’’hl°^ minority. X dies before attaining majority, 

Sority ^ ^ of his attaining 


7. Where one of several persons jointly entitled to institute a suit or make 



NOTES. 

cannot be deemed to be a minor in exist¬ 
ence on the date of the conception. 10 L. 
71^1929 L. 254 (2). See also 1930 L. 
394; 1931 M. 456=60 M.L.J. 521. S. 6 
does not^pply to the case of a minor born 
subsequent to the alienation objected to. 14 

I. C. 60: 8 L. 19=97 I.C. 435; 59 T.C. 678 
=1 L. 558; 1927 A. 54; 1937 L. 420. See 
also 43 Bom. L. R. 223=1941 Bom. 197 
(adopted son). But if an elder brother 
of such a person brings a suit to set aside the 
alienation, the after-born son can join in 
the suit, 40 C. 966=40 LA. 213=25 M.L. 

J. 512 (P. C.). This is so because the 
second son has no independent right to sue 
and his right is derived from his elder 
brother’s right. 13 L. 520=1932 L. 605. 

Miscellaneous.— Medical evidence is not 
of much help in determining age. 1928 L. 
200. Death of minor—Disability of legal 
representative. 40 B. 564=37 I.C. 221= 
18 Bom.L.R. 579. S. 6 gives the minor the 
sarne period of limitation after his attaining 
majority as an ordinary person gets. There 
is nothing in S. 8 to extend the period, 43 
I.C. 712. also 34 A. 496=10 A.L.J. 
3. To set aside the sale under Art. 12 the 
minor must bring an action exactly within 
one year from the date of his attaining 

majority. 43 I.C. 712=30 P.W.R. 1918. 
An application by minor representative after 
more than three years but during minority 
for execution of decree is not barred, 26 

22 I. C. 

^^’5=16 O.C. 206; 1929 L. 681 
^11/ I. C. 909. Pro-note executed in 
tayour of minor represented by guardian— 
Minor IS entitled to extend period of limi¬ 


tation under S. 6. 28 Bom.L.R. 1431= 
1927 B. 61. also 1932 A.L.J. 1012. 
Alienation by Hindu father—Suit to set 
aside by subsequently bom son—Limitation— 
Elder b;-other existing at the time of aliena¬ 
tion—Application of S. 6, Limitation Act. 
41 L.W. 610=1935 M. 431. also 18 
Lah. 769=40 P.L.R. 188=1938 Lah. 1; 
(1941) 1 M.L.J. 644. Alienation by Hindu 
widow--Suit by after-born reversioner— 
Limitation—Benefit of S. 6—If available, 16 
Pat.L.T. 236=1935 P. 256. 

Secs. 6 to 9 have been declared not to 
apply to suits, appeals or applications under 
the Bengal Public Demands Recovery Act 
(III of 1913). 

Secs. 6, 7, 8 and 9: Scope and effect.— 
The effect of Ss. 6, 7, 8 and 9 of the Limi¬ 
tation Act was to bar the plaintiff’s right to 
sue, whether or not the previously adopted 
son died a major or a minor. Since the 
right of the former adopted son \vas barred 
by limitation, time having already run against 
him, no further right to sue in respect of 
the alienations could accrue to the plaintiff, 
43 Bom.L.R. 222=1941 Bom. 197. 

Sec. 7: Applicability.— S. 7 does not 

apply where disability had not existed when 
the right to apply accrued. 34 I.C. 8fc20 
C. W. N. 852. See also 11 I.C. 401=14 
C.W.N. 845. S. 7 is a disabling section, 
and in so far as it takes away the right 
conferred by S. 6, has to be strictly con¬ 
strued. 50 L. W. 562=1939 Mad. 907= 
(1939) 2 M.L.J. 619. The disability refer¬ 
red in the section means a disabili^ of a 
kind which is of the nature and existed at 
the time referred to in S. 6. 24 O.C. 330= 
64 I.C. 757. S. 7 clearly has no application 
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disability of one of application for the execution of a decree is under 
several plaintiffs or appli- disability, and a discharge can be given 

cants. without the concurrence of such person, time will run 

against them all: but, where no such discharge can 
be given, tinie^ will not run as against any of them until one of them becomes 
capable of giving such discharge without the concurrence of the others or until 
the disability has ceased. 

Illustrations» 

(a) A incurs a debt to a firm of which B, C and D are partners. B is insane, and C is 
a minor. D can give a discharge of the debt without the concurrence of B and C. Time 
runs against B, C and D. 

(b) A incurs a debt to a firm of which E, F and G are partners. E and F are insane, 
and G is a minor. Time will not run against any of them until either E or F becomes 
sane, or G attains majority. 


NOTES. 

to any but the cases to which it is made 
applicable, namely, to debts and execution of 
decrees. 133 I.C. 155=1931 A. 398. But 
see 25 I.C. 755 (M.). S. 7 applies not 
only to cases of discharge of debts but also 
to cases involving immovable property; the 
word “discharge” in S. 7 is wide enough to 
include any form of quittance whereby the 
rights and liabilities between two parties are 
put an end to.” 34 P.L.R. 384=1933 L. 
479; 25 I.C. 755; 18 Pat.L.T. 385=1937 P. 
435 (F.B.). When several persons jointly 
interested in a property have been dispos¬ 
sessed, section does not apply if each of the 
several persons can sue for his individual 

share. 51 I.C. 797. S. 48, C, P. Code, 
cannot override S. 7, and does not therefore 
imply that running of time will not be sus¬ 
pended against a minor. 1929 M. 394=119 
I.C. 39. Where some minors were im¬ 
pleaded as co-mortgagees in the place of 
one of the co-mortgagees since deceased and 
a final decree is passed but the execution 
application was filed five years after; Held, 
that it was not barred by limitation. 37 C. 
W.N. 838. 

Members of a joint family. —A major 
manager of a joint Hindu family can give a 
valid discharge of a decree debt within S. 7 
so as to make time run against minor mem¬ 
bers of the family. 44 I.C. 566; 30 Bom. 
L.R. 537. See also 25 I.C. 755; 15 M.L. 
T. 100=22 I.C. 76; 30 I.C. 76; 31 Bom. 
L.R. 963=1929 B. 382; I.L.R. (1941) 
Kar. 72=1941 Sind 166; (1941) 1 M.L.J. 
195. But if he happens to be the guardian 
ad litem or the next friend of a minor co¬ 
parcener, he would not be competent to give 
a valid discharge in respect of the subject- 
matter of th? suit or decree sought to be 
executed wherein he occupies such position 
without the permission of the Court under 
O. 32, R. 6, C. P. Code, in respect of the 
interest of such minor. But when he is not 
the next friend of a minor in respect of the 
decree sought to be executed, his powers as 
manager are not restricted or curtailed by 
any statutory rule. 161 I.C. 969; 43 L.W. 
390=1936 M. 434=70 M.L.J. 700. See 
also 19 Pat.L.T. 855=1939 Pat. 33; 1938 
Bom. 392. His right as. manager to receive 
money due under the decree in favour of 

C. C. M.—426 


the family and give a valid discharge with¬ 
out the concurrence of the minor is not in 
any way affected by the fact that another 
person than himself represented the minor 
as next friend in the decree. A minor co¬ 
parcener cannot therefore claim the benefit 
of S. 7, in respect of an application by him 
to execute the decree. See 70 M. L. J. 
700; 1939 Pat. 33. Where a cause of ac¬ 
tion accrues to two brothers of a joint 
Hindu family jointly when they are minors, 
limitation runs from the date on which the 
elder of the two becomes major. 43 M. 842 
=39 M.L.J. 375; 1930 A.L.J. 852; 12 I.C. 
695=21 M.L.J. 1041; 86 I.C. 704=1925 A. 
247; 1929 L. 14; 37 Bom.L.R. 225; 1934 M. 
469=67 M.L.J. 27; 18 Pat.L.T. 385=1937 
P, 435 (F.B.). See also 1938 Bom. 206. 
Mere coming of age of one of the brothers 
in a joint Hindu family does not raise a 
presumption that he is the manager of the 
family in the absence of any evidence. 167 
I.C. 934=18 Pat.L.T. 383=1937 P. 155. 
Where, therefore, a suit is brought by two 
brothers out of whom one had become ma¬ 
jor, for possession of lands of which a 
vvrong entry was made in the record-of- 
rights, which suit would have been barred 
by time but for the minority of one of them, 
and there is no evidence to show that the 
major brother was karta of the family, the 
suit is not barred as major brother could 
not have given a valid discharge. See 36 

Mad. 544; 40 Bom.L.R. 127=1938 Bom. 
206; 40 Bom.L.R. 521=1938 Bom. 392; 67 
C.L.J. 88 (case of minor member repre¬ 
sented by certificated guardian—Major mem¬ 
ber not competent to give valid discharge). 
Under the Hindu Law, where there is an 
eldest member of a family, the presumption 
is that he is the manager of the family, and 
he is competent to give a discharge without 
the concurrence of the other members of the 
family under S. 7, so far as the Madras 
Presidency is concerned. It cannot be said 
that an elder brother or eldest brother must 
be shown to be acting as the manager. If 
a party wants to displace the ordinary pre¬ 
sumption that the eldest member has acted 
as manager and contends that he was not in 
a position to give a valid discharge, it is in¬ 
cumbent on him to prove facts rebutting 
that presumption. I.L.R. (1940) Mad. 
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752=1940 Mad. 530=(194b) 1 M.LJ. 195. 

Where the eldest of several Hindu brothers 
never acts as the manager of the joint 
family though he becomes a major, and 
cannot give a valid discharge without the 
concurrence of the others, time will not run 
against the latter under S. 7. 40 Bom.L. 
R. 1029—1938 Bom. 500. A minor pro¬ 
misee (in a Hindu joint family) of a pro¬ 
note cannot sue on it after three years, 
when the adult co-promisee allows it to be 

barred. 36 M. 544=24 M.L.T. 333 (F. 
B.). also 1933 M.W.N. ‘895. S. 7 
merely refers to the capacity to give dis¬ 
charge. "If he gives a discharge without 
any benefit to the family his act may be lia¬ 
ble to be challenged by the minors but that 
is immaterial to the ciuestion of limitation.” 
(45 B. 446 ; 38 M. 118, Foil.) 34 P.L.R. 
384=1933 L. 479. One co-heir cannot give 
a valid discharge in respect of a debt due 
to the ancestor without the concurrence of 
the other co-heirs. 35 Bom.L.R. 388=1933 
B. 245=145 I.C. 164. But where the cause 

of action is distinct, the mere fact that the 
elder brother could have joined it with his 
does not bring the suit within S. 7. 41 M. 
102=33 M.L.J. 309. also 53 I.C. 161 
=10 L.W. 422; 32 I.C. 802=1915 M.W.N. 
908 ; 38 M. 113=25 M.L.T. 405; 12 I.C. 695 
=21 M.L.J. 1041; 52 I.C. 725=37 M.L.J. 
256; 53 M.L.J. 677. Applicability of sec¬ 
tion to suit by a member of a joint Hindu 
family against a stranger setting up title by 
adverse possession. 155 I.C. 569. In the case 
of alienation by manager or guardian of 
minors, the bar of limitation as against one 
member does not affect other members, if 
such other members have a right to impeach 

alienation. 133 I. C. 155=1931 A. 398. 
[This decision proceeds on the ground that 
S. 7 applies only to debts.] See also 53 
L.W. 724=1941 Mad. 678. In the case of 

an alienation by a widow a remoter rever¬ 
sioner can sue to set it aside independently 
of the nearer reversioner and if he is a 
minor at the time of transfer, he can avoid 
it within three years of his attaining majo¬ 
rity. 1938 L. 39; 132 I.C. 665 (L.). 
also 1940 O.W.N. 1237=1941 Oudh 165. 
But see 1933 L. 524 and 39 P. L. R. 127 

holding that a suit by a reversioner to chal¬ 
lenge an alienation made by the limited 
owner is a representative one and if a rever¬ 
sioner competent to challenge the alienation 
fails to do so within the period of limitation, 
others can’t challenge it afterwards whether 
minors or otherwise. Where a suit to set 
aside an alienation by a Hindu father is 
brought by the eldest son within three years 
of his attaining majority, sons born subse¬ 
quent to the alienation are entitled to join in 
the suit and get their share. 40 C. 966=40 
I.A. 213=25 M.L.J. 512 (P.C.). In such 
a case, limitation will run from the date of 
the cessation of the cider son’s minority. The 
after-bom sons have no independent right to 
sue. Their right is derived from the eldest 


sons right to sue. 13 L. 520=1932 L. 60S 
In the absence of fraud a karnavan suffi¬ 
ciently represents a tarwad as to be able to 
give a discharge even on behalf of the minor 

members 25 I.C. 755. Where a Hindu 
uncle and his minor nephew claim as co¬ 
owners under independent titles and not as 
members of a joint family, the former can¬ 
not give a valid discharge of the claim of 
the latter so as to make limitation run 
against him also. 31 N.L.R. (Supn.) 191 
— 162 I.C. 577=1936 N. 80. In Mahomedan 
family, the heirs are entitled to definite 
shares as tenants-in-common and the cause 
of action of such heirs cannot be said to be 
a joint one for the purpose of limitation. 

51 1.(3. 748=36 M.L.J. 184. And a bar 
of limitation against one major son does not 
affect another son. 1929 L. 582. Under 
the Pxmjab Customary law, minor rever¬ 
sioner’s right to contest alienation of ances¬ 
tral property even when nearer reversioners 
are in existence, is saved by S. 6. 1933 L. 
866=1934 L. 908. So also, his right to 
contest an adoption. 1934 L. 968 (2). Co¬ 
heirs must join in suit for accounts of part¬ 
nership. 33 I.C. 564. One member of a 
partnership even if it has been dissolved is 
entitled to give a valid discharge of a debt 
to the partnership. 52 I.C. 456=10 L.W. 
57. See also 33 I.C. 564. A suit by minor 
brothers to set aside alienation by their 
mother brought after three years after the 
eldest of them attained majority is barred 
by time. 45 B. 446=22 Bom.L.R. 1323. 
See also 23 Bom.L.R. 1191=46 B. 535; 42 

B. 277=44 I.C. 851; 38 B. 94=15 Bom.L. 
R. 882; 67 M.L.J. 27=150 I.C. 76=1934 
M. 469; 37 Bom.L.R. 225; even if the 
eldest brother w’as living separately and at 
distance. 165 I.C. 656=1936 M. 914. 

Discharge by Guardian.—A Muhamma¬ 
dan mother who is de facto guardian having 
no authority to transfer or deal with the 
property of the minors cannot give a valid 
discharge for payments made to the minors. 
41 A. 473=50 I.C. 730=17 A.L.J. 582. 

Joint Decree-hoijiers. —Decree in favour 
of major and minor members of joint Hindu 
family—Discharge—Limitation. 18 I.C. 
723. Joint promissory note—Decree in 
favour of brothers—Elder brother autho¬ 
rised to recover entire amount—Period of 
minority cannot be excluded. 39 L.W. 62 
=148 I.C. 54. Joint decree in favour of 
one adult and two minors—Persons not 
proved to be members of joint Hindu family 
—Adult not acting as karta—He cannot give 
discharge on minor’s behalf. 104 I.C. 668 
(25 M. 26; 28 M. 487; 28 C. 465 ; 47 M. 
920 ; 36 M. 295; 44 C. 120; 31 A. 156^ 
Ref.); 55 C. 608. If one of several decree- 
holders can give a discharge witliout the 
concurrence of others, S. 7 applies. 12 I. 

C. 503=21 M.L.T, 1088. also 18 I.C. 
723; 10 I.C. 464. One of several minor 
Mahomedan daughters, who are joint decree- 
holders. cannot, after attaining maj onty. 
give a discharge without the concurrence of 
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8. Nothing in section 6 or in section 7 applies to suits to enforce rights 

c. . , of pre-emption, or shall be deemed to extend, for 

pecia excep ions. more than three years from the cessation of the 

disability or the death of the person affected thereby, the period within which 
any suit must be instituted or application made. 


Illustrations. 

(a) A, to whom a right to sue for a legfacy has accrued during his minority, attains 
majority eleven years after such accruer. A has, under the ordinary law, only one year 
remaining within which to sue. But under section 6 and this section an extension of two 
years will be allowed him, making in all a period of three years from the date of his attaining 
majority, within which he may bring his suit. 

(h) A right to sue for an hereditary office accrues to A who at the time is insane. 
Six years after the accruer A recovers his reason, A has six years, under the ordinary law, 
from the date when his insanity ceased within which to institute a suit. No extension of 
time will be given him under section 6 read with this section, 

(c) A right to sue as landlord to recover possession from a tenant accrues to A, 
who is an idiot. A dies three years after the accruer, his idiocy continuing up to the date 
of his death. A’s representative in interest has, under the ordinary law, nine years from 
the date of A's death within w^hich to bring a suit. Section 6 read with this section does 
not extend that time, except where the representative is himself under disability wdien the 
representation devolves upon him. 

« . . r 9. Where once time has begun to run, no sub- 

sequent disability or inability to sue stops it: 

Provided that where letters of administration to the estate of a creditor 
have been granted to his debtor, the running of the time prescribed for a suit 
to recover the debt shall be suspended while the administration continues. 


NOTES. 

others. S. 7 will, therefore, apply and time 
will not run against any of them till all of 
them become majors for the purpose of the 
execution of the decree, and it would make 
no difference that there was a next friend 
who had instituted the suit on minor's 

behalf. 119 I.C. 234^=1929 L. ^67. 
also 27 A.L.T. 284=:1I6 T.C. 481=1929 A. 
142 [7 A. 313. (F.B.), Dist.] Where in a 
suit by widow of deceased brother and 
minor, a joint decree was passed, the widow 
cannot give a valid discharge and the exe¬ 
cution application filed by the minor within 
three years of his attaining majority is not 

barred. 27 A.L.J. 72=118 LC. 229 (1) 
1=1922 A. 267 (1). Decree in favour of 
father—His three sons, two majors and one 
minor forming members of a joint family 
constitute a single legal representative and 
one of them cannot execute the decree nor 
give a valid discharge. 1931 L. 5=:130 I. 
C. 403. See also 30 L.W. 361= 1929 M. 

394 (a case of joint decree in favour of 
three minors) ; 1929 C. 165 (a case of joint 
decree in favour of a minor and karta of 
joint family). 

Miscellaneous. —Court not bound to raise 
ex proprio nwtu the special plea in party’s 
favour. 18 I.C. 391=17 C.W^.N. 667. 

Sec. 8.—Under S. 8 where a plaintiff is 
a minor when the cause of action arises, time 
does not run against him until the minority 
has ceased. A suit brought within the pre¬ 
scribed period after minority is over is not 

barred. 27 A.L.J. 1233=1929 A. 963. 

Sec. 9: Scope of Section.— See 43 M. 
185; 5 O.W.N. 832. See also 40 M. 701; 
6 P.L.J. 273. S. 9 contemplates only 
cases where the cause of action continues 


to exist; but where the cause of auction is 
carxelled by reason of subsequent events, 
this section will not apply. 62 C. 66=1935 
C. 333, “Disability”—S. 9 covers the case 
of an alien enemy who is debarred from 
suing in consequence of a declaration of 

war. 46 C. 526=23 C.W.N. 157. 
also 47 I.C. 122. Once time begins to run 
for a suit on a mortgage, there is no suspen¬ 
sion of the running of time during the 
period. The period of limitation cannot be 
suspended once the period has begun to run 
unless the suspension is itself provided for 

in the Act. 49 A. 565=102 I.C. 96=1927 
A, 446. See. also 1939 Lah. 270. Adjust¬ 
ment of claim—Re-opening of fresh cause 
of action. 2 L. 320=64 I.C. 454. Suit on 
a promissory note—Time not extended by 
reason of suit by executant for declaration 

of invalidity of note. 50 M. 417=52 M. 
L.J. 396. It is not open to a plainti/f suing 
on a pro-note to deduct the time during 
which insolvency proceedings were pending 
against the defendant. 42 M. 319=36 M. 
L.J. 104. When once limitation begins to 
run for a suit to enforce a mortgage, it is 
not suspended merely because the mortgaged 
property is submerged under water, as it 
does not affect mortgagee's right to bring a 
suit on the mortgage. 146 I.C. 856=1933 
P. 693. Nor when there has been a fusion 
of the interests of the mortgagor and mort¬ 
gagee. 35 A. 227=40 LA. 74=25 M.L.J. 
131 (P.C.): 4 L. 90=1924 L. 40. When 
time once begins to run against a reversioner 
for contesting the validity of an alienation 
of ancestral property, no subsequent disabi¬ 
lity to sue on the ground of minority of 
another reversioner can suspend it. 29 I.C. 
761. When once time has begun to run 


3404 


The Civil Court Manual (Imperial Acts). 


[S. 10 


Suits a^inst express 
trustees and their represen¬ 
tatives. 


10. Notivithstanding anything hereinbefore contained, no suit against a 

person in. whom property has become vested in trust 
for any specific purpose, or against his legal repre¬ 
sentatives or assigns (not being assigns for valuable 
, , , consideration), for the purpose of following in his or 

heir hands such property or the proceeds thereof, or for an account of such 
property or proceeds, shall be barred by any length of time. 

AT.,L ' section any property comprised in a Hindu 

Muhammadan or Buddhist religious or charitable endowment shall be deemed 

to be property vested in trust for a specific purpose, and the manager of any 
such property shall be deemed to be the trustee thereof.] ^ 


, LEG. REF. 

’Inserted by Act I of 1929. S. 2, 
I he necessity for the addition of the new 

insertion of the new Articles 
dfi-A, 48-B 134-A, 1.34-B and 1,34-C has been 
fiilly stated m the Statement of Objects and 

c G<wlle, 

Sept. 1927, Pt. II, pp. 439-444. 

NOTES. 

apainst a party, the subsequent minoritv of 
his heirs does not stop it. 42 I.C. '809 

■’'^23 R. 98 f2): 18 I.C. 306 ; 42 
M. 319—36 M.L.T. 104. Where a person 
has begun to hold possession of land ad- 
versely to two co-sharers, each being the 
owner, of a moiety, and before the expira¬ 
tion of the statutory period of limitation 
■ one moiety upon the death of 

Its owner, his possession continues to be 
adverse to the owner of the other moiety, 
although he has become iointlv interested 
with the other. 24 C.W.N. 346=53 I.C. 
901=38 M.L.J. 313 (P.C.), 

Secs. 9 3nd 15.—Where a decree 
against the judgment-debtor has been passed 
before the order of adjudication of the 
judgment-debtor as insolvent, the time for 
applying for execution of the decree begins 
to run, whiclr cannot be suspended by a 
subsequent disability. Moreover, the dis¬ 
ability in such case can be removed by the 
decree-holder himself applying to the Insol¬ 
vency Court for permission to sue. Where 
no such permission is asked. S. 15 cannot 

possibly apply. 184 I.C. 573=1939 Lah. 
270. 

Sec. 10.—The amendment of S. 10 (by 
Act I of 1929) which was effected in conse¬ 
quence of the decision in Fif/ya Foruthi's 
case is not retrospective and does not apply 
to suits instituted prior to it. 61 I.A. 50 
=56 A. 111=66 M.L.J. 431 (P.C.). 
Therefore, in a suit brought in 1926 by the 
Saijadanashin of a Mahomedan 
(Shrine) for possession of wakf lands from 
defendants who were at one time mujawars 
(i.e., attendants and servants of the shrine) 
and who were in possession in lieu of their 
services but had been dismissed in 1898. 
He/d, that in view of the decision in Fidya 
Farutkt's case the suit did not come within 
the provisions of S. 10, as it stood before 
the amendment: that the Sajjadanashin is 
not a "trustee" in the technical sense nor is 
any property belonging to the wakf "vested" 


in him. 61 I.A. 50=56 A. 111=66 M.L.J. 

431 (P.C.). See a/so 157 I.C. 181=1935 
M. 483. 

Construction.—S. 10 and Art. 134 must 

be read together, S. 10 is in the main 
designed to meet a suit brought for the 
purpose of following misapplied trust funds 
for the benefit of the trust. 20 Bom.L.R. 
441; 32 M.L.J. 85. Scope of S. 10. See 
49 LA. 37=1922 P.C, 212 (P.C.). 

Applicability. —S. 10 applies only to 
cases of express trustees and not to construc¬ 
tive trusts, 45 M. 415=32 M.L.J. 119; 
1925 P. 68. It excludes from its operation 
such trusts as the law would imply merely 
from the existence of particular facts or 
fiduciary relations. Nor docs it apply to 
purchasers of property with notice of prior 
agreement to sell. 1929 N. 298. See a/so 
1929 L. 753. A trust, as defined by S. 3 
of the Trusts Act, contemplates that the 
trustee is the legal owner of the trust pro- 
■ perty, and before there can be a trust, the 
"trustee" must be the owner, that is, there 
must be a transfer of the property to the 
trust before a trust can be created. '19^ 
Pat, 90. In order to invoke the application 
of S. 10 the property must be vested in 
a trustee or trustees for a specific purpose. 
A person claiming adversely to the trust and 
on the footing that the trust deed itself was 
bad cannot contend that the property was 
held by the trustees for any purpose. Where 
a person claiming to be an heir of the settlor 
and to be entitled to the property on the 
ground that the trust deed was void and 
that as an heir of the settlor he is 
entitled along with the other heirs to 
recover the property from the trustees, 
S. 10, docs not apply. 41 Bom.L.R. 622 
=1941 Bom. 307. S. 10 is confined to cases 
where property has become vested in trust 
for any specific purpose. 22 A.L.J. 866= 
1924 A. 8^: it docs not apply to principal’s 
suit against agent. 81 I.C. 405=1925 N'. 
115. Nor to a suit against assigns for 
valuable consideration. 16 I.C, 53=23 M. 
L.J. 263 ; 89 I.C. 483=1925 A. 822. See 
a/so 46 I.C. 19=20 Bom. L. R. 441. A 
benamidar is not a trustee. 45 M. 415. 
Nor depository or a banker. 22 LC. 936; 
1 A.L.J. 422 ; 52 LC, 65. S. 10 has no 
application to "constructive trusts” which 
are only obligations in the nature of trusts, 
but only to trusts properly so called. Where 
a vendor of immovable property leaves a 
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NOTES. trust property is within S. 10 and therefore 

portion of the sale consideration in the there is no limitation of time for following 

hands of the vendee directing him to pay up the property in his hands. 33 I.C. 45= 

the same to his minor son when he attains 38 M. 1064. See also 40 I.C. 50=32 M.L. 

majority, . the vendee undertaking to pay J. 85; 24 I.C. 369=26 M.L. J. 537. Under 

interest on the amount retained by him, there S. 10 an express trustee cannot prescribe 

is no trust which would attract the opera- for a title by adverse possession against his 
tion of S. 10. 1939 Mad. 722= (1939) 1 beneficiary; the trustee’s legal representa- 

M.L.J. 820. S. 10 applies to a case of tives or assignees are in no better position 

entrustment of money for the specific pur- than the trustee himself. But the rule does 

pose of investment. I.L.R. (1938) 2 Cal. not apply in the case of a stranger to the 
81i=42 C.W.N. 381 = 1938 Cal. 336. See trust who takes possession of the trust 
also 1937 M.W.N. 493. S. 10 does not property independently of the trustee. The 
apply to directors of companies. 1923 L, section does not prevent such a person from 
58 (2); 54 M. 153=60 M.L.J. 280=1931 acquiring title by adverse possession. 157 
M. 58. Nor to a suit by one co-sharer I.C. 181 (2)i=1935 M. 485. Express trust 
against other for mesne profits. 51 I.C. —Meaning of—Agreement for payment of 

393; nor to a suit by a co-sharer against sum out of particular fund_Obligor if a 

manager of joint Hindu family governed by trustee—Suit for recovery of money out of 
Dhayabhaga law. I.L.R. (1940) 1 Cal. fund—Agreement to pay on demand—Limi- 

183=44 C.W.N. 93=1940 Cal. 51. Money tation — Promissory note — Assignment _^ 

gifts made to bride on occasion of marriage Rights of assignee. 44 M.L.J. 685=46 M. 
and afterwards according to custom of 259=1923 M. 667. Suit to set aside sale in 
Nattukottai Chetty community—Hundis han- contravention of S. 99 of T. P, Act, S. 10 
ded over to bride’s father-in-law—Amounts does not apply, 101 I.C. 896. See 'also 19 
collected by him and invested by him in Pat.L.T. 367=1938 Pat. 273. S. 10 ap~ 
family business—Amount to accumulate and plies to a suit brought by the reversioners 
to be payable to bride on demand is trust of a lady, whose property was put in 
fund—Suit to recover—Limitation—Doc- charge, of a Sipurdar, to recover the pro- 
trine of tracing applies with right to perty from his legal representatives. 101 
charge. 1937 M.W.N. 493. A co-heir re- I.C. 427. Section applies to suit against 
covering debt due to the deceased on be- heirs of express trustee for ascertainment, 
half of all others is not a trustee for the 52 B. 184=107 I.C. 705 (2)=1928 B. 58. 
others. 37 A. 233. A suit against a trus- It is not necessary that the property foilow- 
tee for failure to obtain possession and in- ed should be identical property in respect of 
come of the trust falls under S. 10. 41 M. which a breach of trust ha^ been committed 
319=42 I.C. 544. But .yce 42 I.C. 543= L L. R. (1940) Nag. 94=1938 Nag. 30.' 
1922 M. 409. Suit by trustee of temple to Where a testator made a will bequeathing all 
recover money from former trustee, which his property to A and also entered into a con- 
had been taken by him wrongfully from trust tract with A’s father not to revoke the same 
funds, is governed by Art. 120, and not by but later executed a second will by which 
Art. 61 or by S. 10, 40 L.W. 27=1934 he revoked the first and bequeathed all his 
M. 542. See also 1941 N.L.J. 184=1941 property to R, his wife, whom he appointed 
Nag. 181. The words “vested in tpst” in executrix and it was contended that by vir- 
S. 10, if they do noti necessarily imply a tue of the contract, there was a trust created 
transfer of ownership in the strict sense, do in favour of A. Held, that the trust did 
at any rate imply something more than mere not fall within S. 10, as it could not be said 
possession and temporary control of pro- that the property was vested in the execu- 
perty. 41 Bom.L.R. 215=1939 Bom. 126. trix under the second will for the specific 
The words “for any specific purpose” merely purpose of making them over to 58 I. 
indicate an express trust, i.e., a trust that A. 279=10 P. 851=61 M.L.J. 78 (P.C.)! 
is not constructive or one arising by impli- See also 1938 P.W.N. 186=19 Pat. L. T, 
cation of law, or such that there is no doubt 202. Once a trust has been declared inva- 
as to its specified terms nor any uncertainty lid ab initio S. 10 can have no application at 
as to affirming them. 1930 A. 96; 1937 all to a suit for account of rents of property 

Bom. 433=39 Bom.L.R. 572; 1938 Mad. held under trust. 1940 Rang.L.R. 136= 
295. Where trust property is leased by 1939 Rang. 365. S. 10 does not apply to 
trustee in derogation of the trust, S. 10 does a claim for an account on the footing of 
not apply if the lessees are assigns for valua- wilful default. Such a claim is liable to be 
ble consideration and are not aware that the barred by limitation and Art. 120 is the arti- 
property was affected by any possible trust cle applicable. 1940 Rang.L.R. 273=1940 
when the lease was executed. 1940 Cal. Rang. 207. Property held by a Mahant of a 

228. Where, by an arrangement, a person math for maintaining the math and the office 
receives a monthly sum of money which is to relating thereto is not property which “has 
enure for the benefit of another during the become vested in trust for any specific 
latter’s minority, the money when paid to purpose.” The endowments are not “con- 
the former becomes vested in him for a veyed in trust” nor is the head of a math a 
specific purpose within the meaning of S. 10. “trustee” with regard to them save as to 
62 C. 393. A gratuitous transferee of specific property proved to have been vested 
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in him for a specific object. So S. 10 is 
not applicable to property appertaining to 
the mahant of an astlian. [44 M. 834 (P. 
C.). Rel. on] 9 Luck. 384rrl934 O. 96. 
As to temple funds, see 38 Bom.L.R. 808=: 
1936 Bom. 412; 1941 P.C. 130 (P.C.). 
In the mofussil Parsis arc governed by rules 
of justice, equity and good conscience. The 
rule in Vidya Varnthi's case. 44 M. 
831 (P.C.), cannot be applied to a Parsi 
charity. Where the vendees acted on behalf 
of the Anjuman and purchased properties 
with the express purpose of guarding against 
a danger to the fire temple. Held, that the 
vendees were express trustees for purpose 
of S. 10, and their subsequent conduct in 
derogation of the trust should be disregard¬ 
ed. 35 Bom.L.R. 1091 = 1934 B. 1. 

Express Trust.— Persons could not by 
breach of trust continued for a period of 12 
years confer a statutory title on themselves 
in derogation or extinction of the trust. 36 
C.L.J. 35=50 LC. 49. Time would be no 
bar to an action against the shebaits for re¬ 
covery of the debutter properties from their 
hands. 1925 C. 1; 25 A.L.J. 1(V17. An 
administrator in whom no special trust is 
vested for a specific purpose is not a trustee 
within the meaning of S. 10. 2 P.L.J. 

642=40 I.C. 860. A guardian, appointed 
under the Guardians and Wards Act, of the 
property of a minor, is not an express trus¬ 
tee within the meaning of S. 10. 39 Bom. 
L.R. 351. A w^rd cannot therefore take 
advantage of S. TO to avoid the bar of limi¬ 
tation for a suit against an ex-guardian. 
39 Bom.L.R. 351=1.L.R. (1937) Bom. 636 
=1937 Bom. 334. Under S. 10 as amend¬ 
ed, the manager of a Hindu Religious En¬ 
dowment is in the same position as an ex¬ 
press trustee, although it cannot be said 
that any property is conveyed to a shebait 
or mutawalli, in the case of a dedication 
under the Hindu or Mahomedan Law, or 
vested in him. Whatever property he holds 
for the idol or the institution, he holds as 
manager with certain beneficial interests re¬ 
gulated by custom or usage. 157 LC. 181 
=1935-M. 483. As a general rule, the high 
priest of a temple and a person in like posi¬ 
tion, is only the manager and custodian of 
the idol or the institution. In almost every 
case he is given the right to a part of the 
usufruct, the mode of enjoyment and the 
amount of the usufruct depending again on 
usage and custom. The property is not con¬ 
veyed to or vested in him nor is he a trustee 
in the English sense of the term, although 
in view of the obligations and duties resting 
on him, he is answerable as a trustee in the 
general sense for maladministration. But 
a high priest appointed under a decree of 
Court as a “trustee for all the properties 
movable and immovable devoted to the ser¬ 
vice” of the temple God, is an exception to 
the general rule. A suit against his widow 
for the recovery of the amount due on cer¬ 
tain war bonds vested in him in trust would 


fall within S. 10 and will not be barred by 
any length of time. 22 Pat.L.T. 981=196 
I.C. 696=1941 P.C. 130 (P.C.). 

Trustee pe son tort. —A suit for accounts 
in respect of trust property comes under S. 

10 and a trustee de son tort stands in the 
same position as an express trustee. 57 I. 

C. 805=24 C.W.N. 752; 105 I.C. 721= 
1927 L. 773 (2); 1941 All. 1; but not an 
executor de son tort in whom no special 
trust is vested for a specific purpose. 1929 
L. 753. Trustees de son tort would come 
within the operation of S. 10, but the 
existence of a trust must be first established 
before the section may be applied against 

them. 1. L. R. (1938) 1 Cal. 652=1938 
Cal. 673. S. 10 does not apply to the case 
of trustees de. son tort. The section is 
intended to apply to express trustees and 
Jieir representatives which a trustee de, son 
tort is not. 13 Luck. 344=1937 Oudh 373. 
S. 10 will not apply to a suit for accounts 
against a trustee de son tort, for it applies 
to cases of express trust alone. All that 
the amendment of 1929 did was to make a 
Hindu shebait or a Mahomedan mutzitaUi a 
trustee in whom property may be said to 
have vested. 1940 A.L.J. 705. 

Trust Property. —A suit by an alleged 
trustee for recovery of trust property 
against person claiming himself to be trustee 
is governed bv Art. 144 of the Act. 46 I. 
A. 204=53 I.'C. 288=37 M.L.J. 460 (P. 

C.). When the guardian gives a discharge 
for a decree in favour of the minor in con¬ 
sideration of the transfer to him of certain 
property, he holds the property as a trustee 
for the minor. 28 I.C* 861. Where a 
fatlier executed a settlement deed by which 
the son who was given the properties was 
directed to pay a certain amount to the 
settlor’s (laughter. Held, that there was a 
trust in favour of the daughters and a suit 
to enforce the same was not governed by 
any rule of limitation. 39 L.W. 496= 
1934 M, 273. A suit against the karta for 
account is not governed by it, as karta is 
not vested with property of the family. 58 
LC. 877=25 C.W.N. 356. A suit against 
a trustee for failure to obtain possession of 
the corpus and income of the trust properly 
is not within S. 10 but is governed by the 
ordinary law of limitation. 42 I.C. 543. 
also 70 I.C. 87; 1922 M. 409. Suit by 

one executor against legal representatives of 
deceased co-executor—S. 10 does not apply. 
1927 B. 424=29 Bom.L.R. 418. Dispute 
between father and son as to possession of 
land—Order under S, 146, Cr.P. Code^Land 
put in possession of receiver and income 
deposited in Government treasury—Suit by 
son after death of father for income so 
deposited—Art. 120 applies—Whether 
ernment is trustee under S. 10. 46 L.W. 
632=1937 Mad. 787=(1937) 2 M.LJ. 296. 

“Vesting.” —The word "vesting” means 
merely properly having control of the pro* 

pert>*. 1926 M. 109b=49 M.L.J. 468. The 
word **vest,” implies that the property be* 
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Suits on foreign contracts. instituted in British India on 

contracts entered into in a foreign country are subject 
to the rules of limitation contained in this Act. 

^ (2) No foreign rule of limitation shall be a defence to a suit instituted 
in British India on a contract entered into in a foreign country, unless the rule 
has extinguished the contract and the parties were domiciled in such country 
during the period prescribed by such rule. 


PART III. 

Computation of Period of Limitation. 

12. (1) In computing the period of limitation 

Exclusion of time in legal Prescribed for any suit, appeal or application, the day 
proceedings. from which such period is to be reckoned shall be 

excluded. 


NOTES. 

comes in law the property of the trustee. 

3 R. 206=1925 R. 289. also I.L.R. 
(1939) Bom. 154=41 Bom.L.R. 215=1939 
Bom. 126. To save limitation under S. 10 it 
must be shown that the defendants are per¬ 
sons “in whom property has become vested 
in trust for any specific purpose.” Trusts 
which have not been declared by any specific 
words but which the law would imply from 
the existence of particular facts or fiduciary 
relations are excluded from the operation of 
the section. One useful test for determin¬ 
ing whether any particular trust is within 
the provisions of the section or not is to see 
if a suit for the purpose of following the 
trust property in the hands of the trustee 
would be to restore it to the trust. I.L.R. 

(1938) 1 Cal. 652=1938 Cal. 673. If a 

fund is handed over to one in order that he 
should pay it to a temple or utilize it for 
the temple, it must be held to have vested 
in him as trustee for that purpose, and the 
managers of the temple are entitled to rely 
on S. 10, and to call upon him to account. 
38 Bom.L.R. 808=165 LC. 1001=1936 B. 
412. While transfer of proprietary rights 
is not intended, mere transference of manage¬ 
ment or control is not eough to satisfy the 
requirements of “vesting” as contemplated by 
S. 10; a right to call for a transfer and to 
possess the property for the purposes of the 
trust and also power to dispose of it accord¬ 
ing to the terms of the trust without refe¬ 
rence to the owner are the essentials that 
constitute the “vesting.” 61 C. 119=1934 
C. 87. A suit for recovery of property 
from a person in whom it was vested in 
trust for the upkeep of a shrine, or from a 
gratuitous transferee from him is governed 
by S. 10. 53 I.C. 577=109 P.R. 1919. 
Trust property—Land assigned by mutual 
agreement—Suit for its recovery—^Limita¬ 
tion. 45 I.C. 325=66 P.R. 1918. Failure 
of trustee to reduce trust property to posses¬ 
sion—Liability for acts on default of pre¬ 
decessors—Failure to account—Limitation. 
70 I.C. 87=1922 M. 409 ; 42 I.C. 543. 
S. 10 controls Art. 134 and gives the clue 
to its meaning. 1922 L. 271. The words 
of S. 10 are wide enough to cover a case 
by one of two trustees, who claims against 


the other that the property ought to be held 
and managed by both. 18 L.W. 907=1924 
M. 125. A new trustee succeeds to the 
office of a former trustee and not to him 
personally and is not therefore his legal 
representative under this section. 4 L.W. 

369=34 I.C. 945. 

A “Specific Purpose” means a purpose 
which is either actually and specifically de¬ 
fined in the deed of trust or a purpose which 
from the specified terms can be certainly 
affirmed. 29 Bom.L.R. 241=1927 B. 398. 

also 49 1.A. 37=1932 P.C. 212 (P.C.); 
58 LA. 1=60M.L.J. 1=8 R. 645 (P.C.); 
1933 A. 96. The phrase “trust for a specific 
purpose” in S. 10 it onb" a more expanded 
mode of constituting express trust in 
English law. 1941 Mad. 8n!=(1941) 2 M. 
L.J. 558. Where by a family arrangement, 
a hundi was vested in defendant for pay¬ 
ment of debts of plaintiff’s husband, and 
any balance that might remain after pay¬ 
ment of his creditors was to be paid to the 
latter. Held, that this arrangement consti¬ 
tuted a trust for specific purpose within the 
meaning of S. 10. 1936 Mad. 876. The 

purpose of following the property in the 
hands of the trustees referred to at the end 
of S. 10 must be the purpose of restoring 
it to the trust which is specified in the earlier 
part of the section. 61 C. 119=1934 C. 87. 

Sec. 12: Applicability.—T he rules as 

to computation of period of limitation laid 
down in Part III of the Act are not intend¬ 
ed by the Legislature to apply only to 
periods of limitation prescribed by the 
Schedule but apply also to periods of limi¬ 
tation provided for by other enactments. 

I.L.R. (1939) All. 647=1939 A.LJ. 522 
= 1939 All. 403 (F.B.). Section is only 
applicable to suits in British India and not 
to proceedings in foreign Courts. 8 L. 54= 
102 LC. 523 (2)=1927 L. 200. Section 
does not apply to applications under Land 
Acquisition Act. 104 LC. 399; 9 L. 244* 
54 A. 282=1932 A. 598. Nor to a proceed¬ 
ing under S. 66 (3) of the Income-tax Act 
1931 A.L.J. 593=1931 A. 673. The Com¬ 
missioner of Income-tax preferring an ap¬ 
plication for leave to appeal to the Privy 
Council is entitled in computing limitation to 
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NOTES. 

deduct the period taken for delivering copies 
of the judgment. 59 C. 2S\~\932 C. 587. 
In computing tlic period of limitation for an 
application for leave to appeal, the time 
requisite for obtaining a copy of the ju{lg- 
ment cannot be excluded. I.L.R. (1939) 
Lab. 156=1939 Lali. 43. .Vcc also 1941 
Oudh 247. Time taken actually in obtain¬ 
ing copies is to be deducted in calculatmg 
the period of limitation. 49 l.A. 307= 
43 iM.L.J. 765=49 C. 999=27 C.W.N, 156 
(P.C.); 87 I.C. 93=1924 B. 185. .SVc also 

15 Pat.L.T. 649=1934 _P. 236. Applicant 

must apply once for all for necessary copies. 
18 A.L.J. 208=42 A. 260. Ace also 1938 
A.W.K. (B.R.) 140. An appeal presented 
under S. 46, Provincial Insolvency Act, falls 
under S. 12. 10 A.L.J. 3=34 A.^ 496. 

See also 1937 A.M.L.J. 101. S. 12 is ap¬ 
plicable to pauper appeals. 1923 L. 684. 
The rules under the Letters Patent do not 
amount to a special or local law. Conse¬ 
quently the time requisite for obtaining a 
copy of the judgment appealed against can¬ 
not’be excluded in computing the time for 
filing an appeal under the Letters Patent. 

16 L. 448=1935 L. 328 (F.B.) . S. 12 docs 
not apply to appeals under Cl. 10 of the 
Letters Patent. 5 Pat.L.J. 701=59 I.C. 
179. S. 12 governs appeals under die 
Letters Patent from an order passed by a 
Single Judge of the High Court in the 
exercise of its original jurisdiction, whether 
ordinary or extraordinary and from the 
judgments passed by the High Court in its 
appellate jurisdiction. I.L.R. (1941) Lab. 
191=43 P.L.R. 297=1941 Lah. 257 (F.B.). 
S. 12 (2) applies to appeals from decrees or 
orders of the original side of the Rangoon 
High Court under Cl. 13 of the Letters 
Patent. 12 R. 525. A party who seeks 
leave to appeal to the Privy Council is 
entitled, in computing the period of hnuta- 
tion prescribed for such an application, to 
have the time requisite for obtaining a copy 
of the decree and a copy of the judgment 
on which it is founded excluded m com¬ 
puting for purposes of limitation the pciiocl 

which has elapsed a.T It 

judgment. 16 Luck. 638=1941 0.\\ .N. 

352=1941 A.W.R. (C.C.) 106=1^-^} 

247. Seeolso \939 L:iU. 4^. Only the tunc 
requisite for obtaining a copy of the judg¬ 
ment appealed against and of the decree can 
be excluded. 1923 L. 461. S. 12 (3) 
allows to be excluded only the time requi¬ 
site for obtaining a copy of the judgment 
against which the appeal is preferred. 
Where the rules of the Court require the 
filing of the judgment of the Court of first 
instance in a second appeal, the time requi¬ 
site for obtaining it does not fall under 
S. 12. 1923 L. 96; 1923 L. 461. But 
4 R. 310=1925 R. 344. See also on the 
point, 100 I.C. 854=1927 L. 192; 1928 A. 
416; 1928 L. 755. See also 196 I.C. 654= 
1941 Pesh. 74. The period till the decree is 
actually prepared and signed should be ex¬ 
cluded for purposes of the limitation if the 


application for copy is made before the pre¬ 
paration of the decree. 43 P.L.R, 8^ 
1941 Lah. 212. Period between date of 
judgment and date of signing decree can 
be deducted. 1939 Rang.L.R. 686. Time 
spent in obtaining translation of the judg¬ 
ment cannot be excluded under S. 12. 59 
I.C. 965. Where an appeal was filed on 
the last date of limitation deducting the time 
taken in obtaining copies of the judgment 
and the decree, but with the memorandum 
of appeal a copy of the translation of the 
decree, unsigned by the lower Court was 
filed, but no copy of decree was applied for. 
Held, that translation of decree unsigned by 
the lower Court is not a proper substitute 
for the decree so as to save limitation. 150 

I.C. 781 (1)=1934 L. 304 (2). Where a 

formal decree has been drawn up in a mis¬ 
cellaneous execution case the time, requisite 
for obtaining a copy of such a decree is to 
he deducted under S. 12. 1 P.L.T. 33= 

54 I.C. 630. Date of delivery of judgment 
communicated to parties. Limitation begins 
to run from the date when the delivery of 
judgment was communicated to the counsel 
for the parties. 98 I.C. 942=1927 L. 59. 
.SVr also 149 I.C. 127=1934 L. 135; (1941). 
A.W.R. (Rev.) 353; 45 C.W.N. 498= 
1941 Cal. 378. In order to entitle an appel¬ 
lant to claim deduction of the time requi¬ 
site to obtain a copy of the decree appealed 
against under S. 12 it is not necessary that 
the copy should be applied for before the 
expiry of the time for preferring the appeal. 
An appeal which would have been in time 
if presented on 23-2-1937 was actually pre¬ 
sented on 16-2-1937, but without the copies 
of the judgment and the decree which the 
Court was asked to dispense with. The 
Court on 19-2-1937 dispensed with the copy 
of the judgment, but refused to dispense 
with a copy of the decree. A copy of the 
decree was applied for on 23-2-1937, obtained 
on 1-3-1937 and filed on the same date. 
Held, that even assuming the appeal to have 
been properly filed on 1-3-1937, the appeal 
was in time, the appellant being entitled to 
deduct the time requisite for obtaining the 
copy of the decree. 40 Bom.L.R. 38fc 
1938 Bom. 288. 5*6^ also 1938 Lah. 707. 
Where application of copies was made to a 
wrong Court on account of botta fide mis¬ 
take and subsequent application was pr^ 
pcriy made and appeal filed out of time, the 
delay could be excused either under S. 12 
or S. 5, Limitation Act. 1929 9*- j ’ 
Appeals filed in time with copies of judg¬ 
ment and subsequently with copies of decrees 
within period of limitation are not tune- 

barred. 13 R.D. 356. . . 

Award. —The period taken for 
a copy of tlic award must be excluded m 
computing the period of limitation tor wt 
application to set aside the award. 46 U 

721=53 I.C. 46=23 C.W.N. 280. See aUo 
29 I.C. 860; 142 I.C. 835=1933 R. 38; 140 

I.C. 11=1932 M. 588. „ i R 

Computation op Time.—37 f.l.k. 

235. In computing the period of limitation 
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NOTES. C. 498=1927 L, 717. Time spent by copy- 

prescribed for an appeal two periods are to mg agent in getting estimate and putting in 
be excluded. They are: (1) the day on application cannot be deducted. 104 I.C 
which the judgment is pronounced; and (2) 586. See also 35 P.L.R. 713. But see 

the time (i.e.), the days requisite for contra 17 L. 429=1936 L. 771 (F.B.); 38 

obtaining copy of the decree. These two P.L.R. 220=1936 L. 550; time spent* by 

are distinct and separate in their purpose. laches of copying department should be 
It cannot be contended that the day on which deducted, 1936 L. 650. As to delay caused 
an application for copy is made is not a by the ignorance of the procedure in the 
day requisite for obtaining the copy. There- copyist department, see 132 I.C. 777=1931 
fore it is clear that an appellant is entitled O. 314. As to effect of copying department 
to a deduction of the number of days begin- not following the prescribed rules see 38 
ning with the day on which he applies for, P.L.R. 852=161 I.C. 215=1936 L.* 670. A 

to the day on which he obtains the copy, from copying agent in dealing with an application 

the number of clear days of limitation pres- presented in accordance with the rules, does 
cribed by statute. It may be that in an ex- not act as a private agent of the applicant 
ceptioned case, where the copy is applied for but as an official of the Copying Department^ 
on the same day as the judgment is delivered, which is entrusted with the duty of prepar- 
one day happens to be excluded twice.I.L. ing and certifying copies. 17 Lah 429= 
R. (1939) Nag. 185=1939 N.L.J. 173= 1936 Lah. 771. Where appeal is filed in 

1939 Nag. 150. See also 40 Bom.L.R. 1211 time as regards judgment, it is not time- 
=1939 Bom. 46 (Day on which copies are barred, though the decree copy was applied 
ready would also be excluded). Under S. 12, for after expiration of limitation period. 9 
only the time from the date of making the L.R. 268 (Rev.)=12 R.D. 603. See also 
application for copies to the date on which 13 R.D. 356. The period occupied by a 
the copies are ready for delivery can be ex- party appealing against an order, in an at- 
cluded. 1923 L. 696. As to exclusion of tempt to obtain a variation of the order and 
time taken to communicate appellant that in making application to the Registrar for 

copy is ready, see 149 I.C. 127=1934 L. something which was connected with the 

135. See also 1938 R.D. 78=1938 A.W. settling of the order, could not be charged 

R. (B.R.) 63. Application for copy must against him, and could be deducted by him 
be before expiry of the period allowed. 58 in computing the period of limitation pres- 

I. C. 408=32 C.L.J. 127; 61 P.L.R. 1911 cribed for the appeal. 1937 P.C. 107= 

=9 I.C. 381. Application for copy—Dis*- (1937) 1 M.L.J. 702 (P.C.). Where an 
missal—Fresh application whether a con- application for amendment of decree was 

tinuation. 1932 M.W.N. 328. Where the rejected, period cannot be allowed to be 

time for obtaining copies of judgment of computed from the date of rejecting the ap- 

decree and judgment are two distinct periods plication. 113 I.C. 580=1928 P. 265. 
and not overlapping, both periods can be Where a party applies for a copy of the 

deducted under S. 12. 48 B. 433=1924 B. judgment alone and sometime later applies 

425=26 Bom.L.R. 362. See also 65 C.L. for a copy of the decree, the time required 

J. 415; 37 P.L.R. 510; 75 I.C. 265; 1925 for obtaining the copy of the judgment plus 
A. 436 ; 47 A. 539=87 I.C. 484; 106 I.C. the time requisite for obtaining a copy of 
57=1928 N. 131. The question as to the the decree should be excluded, provided that 
time requisite for obtaining copies is one of days on which both copies were being pre¬ 
fact. 1922 L. 423; 37 P.L.R. 510. The pared cannot be doubly excluded, from the 

appellant applying for copies on the day on computation of the period of limitation. It 
which the judgment is delivered is not is immaterial whether the period of limita- 
entitled to exclude that day twice over. 40 tion prescribed in Sch. I to the Limitation 
I.C. 425=13 N.L.R. 89; 1930 N. 129. See Act had expired when a copy of the decree 
a/.yo*1922 L. 170; 62 I.C. 649=6 P.L.J. 350 was applied for. 26 N.L.R. 66=1930 N. 
(F.B.). But see 1924 L. 599, where it is 113 (F.B.). 39 Bom.L.R. 32=168 I.C. 77 
held that the date on which judgment is =1937 B. 162 (F.B.); 164 I.C. 1069=1936 
pronounced has to be excluded and then the Pesh. 179; 165 I.C. 712 (F.B.); 165 I.C. 
time requisite for obtaining copies. In a 578 (2) = 1936 O.W.N. 1008=1936 O. 65. 
suit filed on 9th May, 1910, a Monday, on a The words “period prescribed for a suit“ 
promissory note, dated 7th May, 1907, held, have reference only to the period prescribed 
that limitation began to run from the expira- at the end in the schedule. 35 C.W.N. 370 
tion of the 7th May, 1907, and expired, at 12 =58 C. 1148=1931 C. 785. 

midnight on 7th May, 1910 and hence the “Time Requisite”.— The time requisite in 
suit was barred by time. 18 I.C. 574. In S. 12 is the time beyond the appellant’s con- 
computing the time required for obtaining trol occupied in obtaining the copy which 
copies for the purpose of appeal, an extra accompanies the appeal and not an ideal 
day cannot be allowed for the delivery of lesser period which might have been occu- 
the copies in addition to the day they are pied if the application for copy had been 
ready for delivery. 38 I.C. 464=10 S.L. filed at some other date. Thus, the Court 
R. 165. See also 142 I.C. 230=1933 Pesh. cannot restrict the time granted by the sta- 
22* (copy despatched by post). Judgment— tute by adding to it a limitation that, where 
Deduction of time—W^en allowed. 103 I. an appellant has got more than one copy of 

C. C. M.—427 
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(2) In computing the period of limitation prescribed for an appeal, an 
application for leave to appeal and an application for a revie\v of judgment, the 
day on which the judgment complained of was pronounced, and the time requisite 
for obtaining a copy of the decree, sentence or order appealed from or sought to 
be reviewed, shall be excluded. 

(3) Where a decree is appealed from or sought to be reviewed, the time 
requisite for obtaining a copy of the judgment on which it is founded shall also 
be excluded. 

(4) In computing the period of limitation prescribed for an application 
to set aside an award, the time requisite for obtaining a copy of the award shall 
be excluded. 


NOTES. ^ strong word. It means properly required, 

judgment and decree, he ought, if he seeks 6 R. 302“55 I.A. 161“S4 M.L.J, 696 (P. 
exclusion of time for obtaining the copy, to C.). The application for the copies need 
use the first cony obtained by him. 57 M. not be made by the appellants in person. 
560=1934 M. 306=66 M.L.J. 687 (F.B.). 149 I.C. 1127=1934 L. 135. See also 1936 

Day on which copy is notified to be ready Lah. 771=17 Lah. 429. An application for 
should be excluded. 48 L.W. 242=1938 a copy, whether made in person or by post, 
Mad. 823= (1938) 2 M.L.J. 283, copy stop- which bears the necessary Court-fee stamp 
ped for want of correct information—Inter- and is addressed to the proper officer is a 
vening holidays to be deducted. I.L.R. valid application, even if it is not accompa- 
0938) Nag. 342=1936 Nag. 289. The nied by the full cost of preparing and certi- » 
'time requisite' means time properly requir- lying the copy. Under the rules for the 
ed. Though a party gives a wrong suit supply of copies, the time necessary for as- 
number, if the office takes time to find out certaining the cost of preparing a copy is 
the mistake, the party should not suffer for time 'requisite' for obtaining the copy. 17 
such delay. The time during which copy- Lah. 429=1936 Lah. 771. Where the ap¬ 
ing is stopped for want of funds should not plicant for copies of the judgment and the 
count, but should be exchided where there decree deposits Rs. 5 along with his appli- 
was neither want of bom fides nor delay in cation and also pays the further sum de- 
supplying the extra charges. I.L.R. (1940) manded without delay, in accordance with 
Nag. 312=1938 N.L.J. 159=1938 Nag. the rules prescribed, the whole period from 
287. The question whether the time was the date of the application to the date of 
requisite is always one of fact to be decided the supply of the copies must be held to 
in the circumstances of each case and the have been 'requisite' for obtaining the copies. 
Court cannot impose upon the statutory right 17 L. 574=38 P.L.R. 1050. It would not 
of the appellant a restriction not warranted make any difference even if there was a de- 
by the Act. I.L.R. (1937) Bom. 443= lay of three or four davs to deposit the 
39 Bom.L.R. 32=1937 Bom. 162 (F.B.). amount called for. 1936 L. 1007. See 
Where there were two different applications also 167 I.C. 250=39 P.L.R. 374 (applica- 
on two different dates for copies of judg- tion for copy not accompanied by deposit of 
ment and decree, the time taken in lees as required by rules not proper—Time 

ing the copy of the decree, can be excluded cannot be deducted). Time requisite to ob- 
for purposes of computing the penod of tain a copy of the decree, when the necessity 
limitation even though the application for of filing a copy of the decree is dispensed 
such a copy was filed after expiry of the with by the rules, cannot be deducted. 1927 
time allowed for filing appeals, provided R. 20=5 Bur.L.J. 187. In an application 
that it was in time after taking into calcu- for leave to appeal to Privy Council the 
lation the time taken in obtaining taken in obtaining the copy of the de- 

of the judgment. 1938 A.W.R. pree can be deducted and not the time taken 

140 See also 165 T. C. 712; 1936 Pesh. 179. in obtaining the copy of the judgment. 118 
Time unnecessarily occupied is not time re- I C. 212=1929 S. 206; 152 I.C. 384=1935 
quisile within the meaning of the section. M A. 99. See also 1935 A.L.J, 291=1935 A. 

C, 481=1927 C. 623; 97 I.C. 728; 43 M.L.J. 2^8. The expression “decree appealed from** 

765 • 52 C. 342 ; 69 I.C. 999; 103 I.C. 235 (2). in S. 12 (3) in the case of an application 
See' also 101 I.C. 136=1927 0. 129; 1936 for leave to appeal really means ‘Svhen a 
Rang. 201; 17 Lah. 574=38 P.L.R. 1050. decree is sought to be appealed from.” 48 
In applying S. 12 (2) the Court has to con- M. 933=1925 M. 1241=49 M.L.J. 418. 
sidcr whether the appellant has exercised See also 1939 Lah. 378 (time spent in obtain- 
reasonabie and proper diligence in obtaining iug copy of first Court's judgment); 1937 
a.copy of the order appealed against. 38 Lah. 691 (time spent in getting copies of 
Bom.L.R.. 1281=1937 B. 64. Wrong m- grounds of appeal before lower appellate 
formation supplied to copying department— Court). It is not necessary for the appli- 
Delay caused by—Right to exclusion of time, cant to obtain a copy of the judgment for 
J55 i.C. 588=1935 N. 109. “Requisite’ is the purpose of making his appIkoHon for 
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NOTES. 237; 25 I.C. 67; 10 I.C. 542=15 OWN 

review. If however he does make an ap- 787; 20 C.W.N. 967=35 I.C, 348=24*0* 
plication for copy, the time taken for obtain- L.J. 235; 98 I.C. 1057=1927* N. 1* 1939 
ing the same may be excluded under S. Cal. 711=43 C.W.N. 1139 ^/cn A-y 

12 (2). 1933 A.L.J. 1631 = 1934 A. 367. Bom.L.R. 872=1940 Bom *415* iq tLi, 
also 41 C.W.N. 129, where it was held 376=1940 Oudh 173; 20 Pat.L.T 316=1939 
that, in computing the period of limitation Pat. 135; 1937 Cal. 732. No period bet- 
for an application for review of judgment ween the date of the judgment and the date 
on the original side of the High Court, the of the decree can be deducted from the 
applicant is entitled to exclude the time bet- period of limitation as requisite for obtain- 
ween the decree and the filing thereof and ing copies under S. 12. 63 I.C. 278=6 P 
also the period required for obtaining a copy L.J. 237. To entitle the appellant to ex'- 
of the decree, because of R. 27 of Ch. 16 of elude time under S. 12, it is not sufficient 
the High Court Rules (Calcutta). For a to say that there is no decree or order in 
revision petition a copy of the judgment of existence of which a copy could be obtained 
the trial Court is required as a matter of Any delay in obtaining a copy of the decree 
practice, but that is more in the interests of or order, for which delay the appellant is 
the petitioner himself than an absolute responsible, cannot be deducted in comput- 
necessity for the validity of the petition. A ing the time requisite for obtaining ^ch 
petitioner must therefore apply for both the copy. 61 C. 306=38 C.W.N. 702=1934 
copies simultaneously, that is to say, for the C. 543; IS Pat.L.T. 649=1934 P. 266. But 
copy of the lower appellate Court’s judg- see 1936 L. 976, where it was held that where 
ment and of the trial Court’s judgment. If a decree is not drawn up within the period 
he is unable to get the trial Court’s judg- of limitation prescribed for preferring an 
ment within the period of limitation, he must appeal against the decree, the suit must be 
present his revision petition with the copy deemed to be pending up to the date on 
of the lower appellate Court’s judgment at- which the decree is actually drawn up, and 
tached to it, and if he satisfies the High limitation for preferring an appeal will 'com- 
Court that he had applied simultaneously, mence to run only from that date. [13 C. 
ordinarily time would be given to his peti- 104 (F.B.); 1 P.L.J. 573 (F. B.) and 
tion. Else, time required for trial Court’s 1924 N. 271, Foil.] In the case of an ap- 

judgment is not excluded under S. 12. 35 peal from the Original Side, 'the time requi- 

P.L.R. 274=1934 Pesh. 9. See also 1935 site for obtaining a copy of the decree or 
L. 341. The amended S. 29 makes S. 12 order, which can be excluded under S. 12 
applicable to all special and local laws, but may include the period prior to an appli- 

the rules of the High Court do not come cation for a copy of the order, where such 

under that category. Under the Patna High application, though not made within twenty 
Court Rules, a copy of the judgment or de- days from the date when the order was pro- 

cree is not necessary for filing a letters nounced, was made before the order was 

patent appeal, and so the time taken for formally drawn up and the delay in the 
obtaining a copy cannot be deducted in com- drawing up of the order was not due to the 
puting the period of limitation for a letters laches of the party. 59 C. 1215=36 C.W. 
patent appeal {i.e., thirty days). 15 Pat. N. 469=1932 C. 331 (F.B.). The delay 
L.T. 301=1934 P. 353. But see also 8 B. in signing a decree cannot entitle an appel- 

R. 330. When it is not necessary to file a lant to His Majesty in Council to deduct 

copy of the decree along with the applica- the period between the signing of the judg- 

tion, the time between the judgment and the ment and of the decree in computing the 

signing of the decree cannot be excluded period of limitation, except when the appel- 
under this section. 1935 L. 341. Nor can lant has made an application prior to the 
the time spent in obtaining copy of the de- signing of decree, but if no application is 

cree be excluded, where the copy is not filed made, the non-signature has no effect. 57 

together with the application, but has been I.C. 312=1 Pat.L.T. 262. See also 118 
filed in some other proceeding. 1935 R. 184. I.C. 212=1929 S. 206; 152 I.C. 419=11 
Decree later than Judgment.— The O.W.N. 1359. The time which elapsed 
“date of decree” for calculating time for between the delivery of the judgment and 
appeal is the date of the judgment, but when the signing of the decree should be exclud- 
the decree is drafted later owing to time be- ed in calculating the period of limitation for 
ing granted for extra Court-fee, the time the appeal. 49 I.C. 664. Se£ also 62 I.C. 
given must be excluded under S. 12 (2). 25 537=5 S.L.R. 16. 

I.C. 67. The period between the delivery Holidays.— The period during which the 
of judgment and the preparation and signing Court was closed for the long vacation was 
of the decree would be excluded from the time requisite for obtaining copies within 
period of limitation prescribed for filing the S. 12. 49 1. C. 664. Where immediately 
appeal if the application for copy is made after the signing of a decree, the Court is 
before the preparation of the decr^. 75 I. closed, the period during which it is so clos- 
C. 265=1 P.L.R. 459. See also 1939 Rang, ed ought to be excluded in computing the 
L.R. 686 ; 7 R. 13=1929 R, 116; 56 C. 709 period of limitation. 11 I.C. 387=13 C 
=1929 C. 734; 29 N.L.R. 220=1933 N. L.J. 544. See also 34 A. 41=12 I.C. 183 
125. But oiso 63 I.C. 278=6 P.L.J., =8 A.L.J. 1095; I,L.R. (1938) All, 209 
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13. In computing the period of limitation prescribed for any suit the 

P during which the defendant has been absent 

Exclusion of time of from British India and from the territories bevonH 
defendants absence from HriUct. ru j • . oeyono 

British India and certain “ritish India Under the administration of if the 

other territories. Central Government or the Crown Representative! 

shall be excluded. ^ 


14. 


(1) In computing the period of limitation prescribed for any suit, the 


LEG. REF. 

1 Substituted for “the Government” by 
the A.O., 1937. 


NOTES. 

=1937 A.L.J. 12/9=1938 All. 106; 1941 
O.W.N. 1223=1941 O.A. 85; 49 I.C. 664; 
63 I.C. 922=12 L.W. 460 ; 43 M. 644=38 
M.L.J. 465; 1929 P. 615; 29 I.C. 833 (N.). 
So also where Court closed from the next 
day after judgment. 146 I.C. 931. The 
publication of a notification that copies will 
be granted during the long vacation pre¬ 
vents the vacation from being excluded as 
the period for granting a copy of the judg¬ 
ment or decree. 36 M.L.J. 122=50 I.C. 
518. See also 49 I.C. 626=36 M.L.J. 62; 
14 R. 276=162 I.C. 853=1936 R. 201. 
Sundays intervening after the calling for 
the stamps and the date of the copies being 
announced as ready must be included in the 
time requisite for obtaining copies and should 
be deducted in calculating the time for ap¬ 
peal. 25 M.L.J. 354=21 I.C. 192; 1933 N. 
362. Holidays—Judgment delivered during 
vacation—Application made long after re¬ 
opening—Deduction not to be allowed. 11 
I.C. 339=(1911) 1 M.W.N. 364. Under 
Cl. (2) of the Rule in General Letter 
No. 16, whenever there is any holiday or 
holidays immediately following the day of 
application for the copy of the decree and 
the date of notification of the requisite num¬ 
ber of stamps and folios such holiday or 
holidays must always be excluded in com¬ 
puting the period of limitation for appeal. 
This exclusion is not restricted to the cases 
where tlie stamps and folios are supplied 
on the re-opening day. 58 C. 969=35 C. 
W.N. 451=1931 C. 731. See also 145 I.C. 
742=1933 N. 218 as to the practice in 
Nagpur. An application for a copy was 
made in order to file an appeal. But the 
copying was stopped for want of correct 
information from the applicant. Holidays 
having intervened, the applicant supplied it 
during the holidays. Held, that the appli¬ 
cant was entitled to deduct the holidays in 
computing the time requisite for obtaining 
the copy. 1936 N. 289, An applicant for 
a copy should pay in advance a sum suffi¬ 
cient for the preparation of the copy. If 
there is a further demand and he supplies it 
immediately following a holiday, the holi¬ 
days ffiay be excluded in computing limita¬ 
tion. 61 I.C. 889. Where a copy appli¬ 
cation is made through post, the time occu¬ 
pied by the Post Office in conveying the 
application and fees to the copying office 


and in carrying back the copies to the appli¬ 
cant is outside the computation under S. 12 
A tender of copying fees transmitted by 
money order and reaching the office on a 
holiday is not a tender at the proper time 
26 I.C. 819=10 N.L.R. 139. See o/Jo 17 
I.C. 624_8 N.L.R. 172, Holidays—Copy 
of judgment—Time taken—Deduction of— 
Intervention of vacation. 25 O.C. 71=9 
O.L.J, 436. Holidays—Application for 

copies to be made on the day following the 
holidays. 60 I.C. 493. See also 1938 All. 
106; 1938 Lah. 317=40 P.L.R. 74; 1942 0. 
W.N. (B.R.) 132=1942 R.D. 198. Time 
requisite for obtaining a copy need not be 
continuous; hence vacation is part of such 
time. 20 C.W.N. 1303; 1 P.L.J. 48=35 
I.C. 888. Period for preferring appeal ex¬ 
piring during vacation, a copy application was 
filed after re-opening and appeal preferred 
immediately after obtaining copy—Limita¬ 
tion is saved. 6 R. 743=1929 R. 96 (1); 
see also 8 O.W.N. 191=1931 0. 314. 

Sec. 13.—Strict proof of the duration of 
the defendant's absence from British India 
must be adduced by the plaintiff. 9 I.C. 
568; 9 M.L.T. 217. Basra is not a terri¬ 
tory under the administration of the Gov¬ 
ernment of India within the meaning of 
S. 13. 45 A. 18=20 A.L.J. 786=1923 A. 
64. A plaintiff is entitled to deduct the time 
during which the defendant had been absent 
in Basra. (Ibid.) Secundrabad canton¬ 
ment is under the administration of the 
Government of India within the meaning of 
S. 13, and the period of time during which 
the defendant has been living in Secundra¬ 
bad cannot be excluded. 39 Bom.L.R. 263= 

1937 Bom. 242. Sc*? also 40 P.L.R. 92= 

1938 Lah. 225. In a suit against a Native 
Prince, his residence is immaterial as the 
Prince could be sued by his agent. 30 Bom. 

L. R. 1463. Applicability of—Cause of 
action arising out of British India—‘Absence 
from British India”—Meaning of. See 1928 

M. W.N. 543=1928 M. 1088. 1941 A.M. 
L.J. 41. 


Sec. 14: Object.—S. 14 should be libe¬ 
rally construed, the principle being that 
limitation would remain in suspense while 
the plaintiff was bom fide litigating on his 
rights in a Court of Justice. 44 M.L.J. 
179=1923 M. 347. A person claiming the 
benefit of S. 14 must show that he comes 
within it and the burden is on tlie 
plaintiff to prove that he. acted in good 
faith in instituting tlie earlier proceedings. 
I.L.R. (1941) Mad. 347=1941 Mad, 319= 
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Exclusion of time of pro- which the plaintiff has been prosecuting 

ceeding hona fide, in Court diligence another civil proceeding, whether 

without jurisdiction. , in a Court of first instance or in a Court of appeal, 

against the defendant, shall be excluded, where the 
proceeding is founded upon the same cause of action and is prosecuted in good 
faith in a Court which, from defect of jurisdiction, or other cause of a like nature 
is unable to entertain it. ' 


NOTES. 

(1941) 1 M.L.J. 257 (F.B.). If a claim by 
a person is fully satisfied either by an agree¬ 
ment or by a decree of a Court, and if that 
satisfaction is subsequently annulled by ano¬ 
ther decree of Court, a fresh cause of action 
arises, apart from the deduction of time 
under S. 14. 40 Bom.L.R. 1169=1939 
Bom. 26. Ss. 4, 9 to 18 and 2, would ap¬ 
ply to a case unless expressly excluded. 
33 C.W.N. 227. Ss. 4 and 14 can be ap¬ 
plied to the same case. 1929 C. 315. Ss. 
4 and 14 distinguished. 68 M.L.J. 665; 
I.L.R. (1937) Nag. 217. 

Construction of Section.— The principle 
is well settled that S. 14 must be liberally 
construed, and if on the facts of a particu¬ 
lar case the Court finds that the plaintiff 
was prosecuting in good faith another civil 
proceeding against the same defendant 
founded on the same cause of action, the 
time taken up in such proceeding should be 
excluded. I. L. R. (1939) Bom. 9=40 
Bom.L.R. 1169=1939 Bom. 26. 

Applicability and Scope. —Former suit 
dismissed without plaint being returned for 
want of jurisdiction—Plaintiff is entitled to 
claim the benefit of the provision in S. 14 
whether he comes upon on the second occa¬ 
sion with the original plaint or with a new 

plaint. 153 I.C. 155 (2).=1935 P. 82. S. 
14 does not apply in case of continuance of 
same proceeding. 36 P.L.R. 215^=1934 L. 
412. The three requisites for application 
of S. 14 are (1) identity of the cause of action, 
(2) good faith of the plaintiff, and (3) the 
absence of jurisdiction or other cause of a 
like nature in the Court which entertained 
the prior litigation. 1939 Mad. 724= (1939) 
2 M.L.J. 329. It is only when the civil 
proceeding is prosecuted in a Court which 
from defect of jurisdiction or other cause 
of a like nature is unable to entertain it that 
S. 14 can apply. 130 I.C. 157=1931 N. 47; 
104 I.C. 726=26 Punj.L.R. 403. Section 
applies only to cases where the person who 
claims exemption was bona fide litigating the 
claim in the prior proceedings. 1925 M.W. 
N. 241=1925 M. 922. One essential con¬ 
dition for the application of S. 14 is that 
the plaintiff in the later suit must have been 
prosecuting with due diligence another civil 
proceeding. Where the plaintiff in the later 
suit was a defendant in the prior suit, he 
cannot be said to have been prosecuting a 
suit or civil proceeding at the time. Merely 
defending a suit is not, and cannot amount 
to, the prosecution of a suit. I.L.R. (1939) 
Bom. 173=40 Bom.L.R. 1134=1939 Bom. 


1. S. 14 does not require that the earlier 
proceeding must have been a suit; nor does 
it require that it must have been initiated 
by the plaintiff in the later suit seeking ad¬ 
vantage from the section. I.L.R. (1941) 
Kar. 495. Although the person initiating 
proceedings contrary to a clearly expressed 
provision of law, cannot be regarded as 
prosecuting in good faith and is not therefore 
entitled to claim the benefit of S. 14, yet 
where there is no clear indication in' law 
as to the procedure to be followed, the per¬ 
son carrying on abortive proceedings, is en¬ 
titled to claim the benefit of S. 14. 162 I. 

C. 865=1936 R. 184. So also, where there 
was a recent change of law and proceedings 
were taken in ignorance of the same. 1937 

A.L.J. 176=1937 R.D. 113=1937 A. 333. 

It cannot be argued that, since an objection 
to jurisdiction was taken by the defendants 
in the earlier suit, the plaintiff cannot be 
pnsidered to have been prosecuting his suit 
in good faith in that Court, when such ob¬ 
jection was overruled by that Court and up¬ 
held only in appeal. 153 I.C. 155 (2) = 
1935 Pat. 82. See also 1940 Mad. 
689=(1940) 1 M.L.J. 590; 1939 Mad. 397; 
1941 Lah. 256. It is not diligence but bona 
fides which should be considered when judg¬ 
ing the mistake in selecting the forum. 1941 
O.W.N. 713=1941 A.L.J. (Supp.) 92. 
See also 1941 Pesh. 3. The establishment 
of good faith is a pre-requisite condition 
before the benefit of S. 14 can be allowed. 
Where the good faith of the party prose¬ 
cuting his remedy in a different proceeding 
was open to grave doubt and where the 
parties to the different proceedings were not 
identical it was held that benefit of S. 14, 
could not be claimed. 1941 A. W. R. 
(Rev.) 1041=1941 O.A. (Supp.) 850. See 
also 1941 Oudh 161. S. 14 will not apply 
where the prior suit has failed owing to 
the negligence or laches of the plaintiff. 
62 C. 510=39 C.W.N. 606. S. 14 is not 
applicable if, in the prior litigation, the pe¬ 
riod of the pendency of which is sought to 
be deducted, the parties and the cause of 
action were not the same. 1 R. 402=1924 
R. 123. See also 20 I.C. 513=17 C.L.J. 
596; 1925 M.W.N. 361=1925 M. 675; 145 
I.C, 630=35 Bom.L.R. 929=1933 B. 450. 

Section would not apply when the causes of 
action in the two suits are entirely distinct 

20 I.C. 513=17 C.L.J. 596. (14 B. 365. 
approved; 5 R. 600=105 I.C. 701); 98 I.C 
1050=1927 A. 181. See also 108 I.C. 134 
=1928 A. 10; 1929 A. 101; 1939 Mad. 724= 
(1939) 2 M.L.J. 329; 138 I.C. 621=33 P. 
L.R, 360. For application of section not 
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only cause of action but also the relief 
sought should be the same. 38 L.W. 595= 
1933 M. 778. [But see contra 1934 A.L.J. 
630=1934 A. 824.] An application for exe¬ 
cution of a preliminary mortgage decree is 
not an application “for the same relief” 
(within the meaning of S. 14), as an ap¬ 
plication for a final decree for sale. Con¬ 
sequently in computing the period of limi¬ 
tation for a final decree under Art. 181 of 
the Act, the applicant cannot exclude the 
period spent in the prior execution proceed¬ 
ings. 62 I.A. 80=57 A. 242=1935 P.C. 
85=68 M.L.J. 665 (P.C.); 1935 A.L.J. 
201=1935 A. 323. S. 14 is not applicable 
to appeals. 28 I.C. 211=19 C.W.N. 478. 
The proceedings in a Revenue Court do not 
fall under S. 14 so as to extend the period 
of limitation. 83 P.R. 1914=26 I.C. 441. 
also 36 I.C. 770=3 O.L.J. 445; 6N.L. 

R. 205=1923 N. 306. But 9 I.C. 642 
(M.). S. 14 does not apply to a case 
where the Zamindar sues for possession of 
lands on the ground that the Collector, who 
during his minority managed the estate, 
treated the lands granted for Jadha service 
as Government property and dealt with them 
as such. 25 I.C. 878=1 L.W. 662. The 
expression “prosecuting” referred to in 

S. 14 is generally applicable to proceedings 
by a person as a plaintiff or an applicant, and 
not to proceedings in which such person is 
merely resisting, as a defendant or respon¬ 
dent, the claim of another. 1933 S. 379. 
But see 40 Bom.L.R. 1134=1939 Bom. 1; 
32 S.L.R. 151=1938 Sind 50. S. 14 only 
applies when time has been spent in litiga¬ 
tion in a Court which for want of jurisdic¬ 
tion or other similar cause was unable to 
give relief. It does not apply when there 
is no want of jurisdiction and when the com¬ 
petent tribunal refuses to interfere with the 
order of a lower Court. 23 Pat.L.T. 263. 
In execution of decree, defendants raised 
objection under S. 47, C.P. Code, and the 
same was allowed and execution petition was 
held not maintainable. There were appeal 
and second appeal which both proved in- 
fructuous. Plaintiff then filed a suit in 
respect of the same matter, and claimed 
deduction of time occupied in the execu¬ 
tion proceedings. It was held that the 
fact that there was an objection raised by 
the judgment-debtors under S. 47, C. P. 
Code, did not operate as a bar to the appli¬ 
cability of S. 14 of the Limitation Act; nor 
did it place the plaintiffs in the position of 
defendants or opposite parties resisting the 
objection of the defendants in contradistinc¬ 
tion with plaintiffs and applicants under 
S. 14, regarding exclusion of time during 
which another proceeding was being prose¬ 
cuted with due diligence. 40 C.W.N. 914 
=1936 C. 400. Plaintiff defending another 
suit concerning the same subject-matter— 
Time occupied when cannot be deducted. 25 
Bom.L.R. 863=1924 B, 39. Where in a 
prior suit the defendant was defending a 


money suit and nothing that he did would 
have entitled him to a decree in his favour 
and there was nothing to restrain him from 
filing his suit, he was not entitled to exclu¬ 
sion of time under the section. 28 N.L.R. 
348. Section is comprehensive enough to 
cover execution applications. 138 I.C. 646 
=1932 L. 531. Where a suit is originally 
filed in the Small Cause Court, and that 
Court ultimately decides that it has no juris¬ 
diction and returns the plaint for presenta¬ 
tion to the proper Court, the plaintiff is 
entitled to the benefit of S. 14 for the period 
from the date of institution of the suit and 
the date of its return. 155 I.C. 1092=1935 

A. 759. See also 1937 Nag, 69. The provi¬ 
sions of the Act are not applicable to pro¬ 
ceedings under the Prov. Ins. Act. 39 M. 
74=27 I.C. 144=29 M.L.J. 451. See also 
5 L.W. 123=36 I.C. 828. A Berar Court 
is not a Court contemplated by S. 14. 19^ 

N. 321, S. 14 is only applicable to suits 
in British India and not to proceedings in 
foreign Court. 8 L. 54=102 I.C. 523 (2) 
=1927 L. 200; 35 B. 139. Section does not 
apply where special act provides special rule 
of limitation. 98 I.C. 1050=1927 A. 181. 
Where a suit to recover unpaid purchase 
calls from a shareholder was filed out of 
time, as the official liquidator had taken some 
proceedings against him in some other 
Court, it was held not maintainable and 
S. 14 did not apply. 52 B. 477=1928 _B. 
252. Where a suit was withdrawn with 
permission to bring a fresh suit under 0. 
23, R. 1, the section is inapplicable and the 
limitation for the latter runs from the date 
of the original cause of action. 1928 A. 
402 (2): 39 M. 936=29 M.L.J. 569 (29 

B. 219; 20 C. 205, Foil.); 1932 A.L.J. 421 
=1932 A. 377; 37 Bom.L.R. 225; 1934 A. 
W.R. 806 (F.B.),; 1936 A.W.R. 1014. 
Suit under S. 79, Agra Tenancy Act—Prior 
proceedings under S. 145, Cr.P. Code- 
Limitation not saved, 9 L.R.'11 (Rev.). 
S. 184, B.T. Act, does not exclude the 
application of S. 14, Limitation Act. 33 

C. W.N. 227=1929 C. 325. The provisions 
of the section can be availed of in the case 
of suits governed by the special rule of 
limitation enacted by S. 5 of the Repealing 
(Punjab Loans Limitation) Act III of 1923. 
I.R. 1932 L. 630. Where a suit is dis¬ 
missed for default of prosecution under 

O. 9, R. 2, and a fresh one is brought under 
R. 4 of the same order, S. 14 Limitation 
Act, is not applicable, as the prior suit failed 
for plaintiff's negligence in prosecuting it 
and not because of defect of jurisdiction or 
other cause of a like nature within the mean¬ 
ing of S. 14. 25 N.L.R. 99=116 I.C. 509 
=1929 N. 219. See also 62 C. 510=39 C. 
W.N. 606. And the time covered by resto¬ 
ration proceedings in such a case cannot be 
excluded, as the cause of action in the resto¬ 
ration proceedings is not the sanae as that 
in the subsequent suits, nor can it be said 
that the restoration proceedings failed for 
want of jurisdiction. 1929 N. 219. There is no 
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(2) In computing the period of limitation prescribed for any application, 
the time during which the applicant has been prosecuting with due diligence 
another civil proceeding, whether in a Court of first instance or in a Court of 
appeal, against the same party for the same relief shall be excluded, where such 
proceeding is prosecuted in good faith in a Court which, from defect of juris¬ 
diction, or other cause of a like nature, is unable to entertain it. 


NOTES. 

provision in the Limitation Act or in the 
C.P. Code for allowing further time to re¬ 
file a plaint. 35 I.C. 595=24 C.L.J. 355. 

Applicability to Appeals.— In regard to 
the admission of appeals, the Court may in 
its discretion apply S. 14, though it is not 
made expressly applicable to appeals. 35 
C.L.J. 106=1922 C. 247. See also 53 I.C. 
955=30 C.L.J. 522; 152 I.C. 939=1935 A. 
92; 1936 O.W.N. 325; 30 S.L.R. 301=162 
I.C. 257=1936 S. 43. Appeal filed in wrong 
Court owing to bona fide mistake—Due dili¬ 
gence on the part of the party—S. 14 must 
be applied. 49 A. 255=25 A.L.J. 410= 
1927 A, 719; 38 P.L.R. 311. 

Execution proceedings. —S. 14 (2) applies 
to execution applications in suitable cases 
and Art. 182 cannot bar its application. The 
words “any application” in S. 14 include an 
application for execution, and a decree- 
holder is entitled to exclude the time during 
which he has been prosecuting his execution 
bona fide and with due diligence before a 
Judge whom he believed bona fide, though 
erroneously, to have jurisdiction. 19 Pat. 
354=1940 Pat. 677. The time taken in pro¬ 
ceedings connected with an execution ap¬ 
plication which is not in accordance with 
law cannot be deducted or excluded under 
S. 14, in computing the period of limitation 
for a subsequent execution application. 1937 
M.W.N. 355=1937 Mad. 760. See also 
1936 Cal. 400; 1939 Cal. 791. Where a 

defeated claimant, instead of instituting a 
suit, bofia fide prefers an appeal from the 
adverse claim order, in accordance with the 
view of law then prevailing, and succeeds 
but on second appeal his claim is dismissed 
on the ground that the remedy of the clai¬ 
mant is by way of suit under O. 21, R. 63, 
C.P. Code, the time taken in the appeal and 
second appeal can be excluded in comput¬ 
ing the period of limitation for a suit under 
0. 21, R. 63, C.P. Code, in virtue of S. 14 
(2). 1937 M.W.N. 141=1938 Mad. 41. 

Defect of Jurisdiction. —The words “de¬ 
fect of jurisdiction” in S. 14 mean a defect 
of jurisdiction peculiar to the Court in which 
proceedings were taken, and do not cover 
such mistakes as the presentation and prose¬ 
cution of an appeal which did not lie at all 
in any Court. 22 P.R. 1912=11 I.C. 880; 
1927 L. 785. Defect of jurisdiction—Order 
made not without jurisdiction but passed too 
late—Time occupied cannot be excluded. 79 
I.C. 6%=1924 P. 40. Time spent in pre¬ 
vious litigation cannot be excluded, when 
the previous suit does not fail from any 
defect of jurisdiction or other causes of like 
nature, but fails because it is misconceived. 


121 I.C. 70=1930 L. 211, S. 14 was intend¬ 
ed to protect a bona fide plaintiff from the 
conseqence of some mistake made by his 
advisers in prosecuting his claim. The 
word 'jurisdiction* in the section should be 
construed liberally. If the other conditions 
mentioned in the section are satisfied, the 
benefit given by the section cannot be taken 
away, merely because the course adopted 
before was not a well-conceived one. Where, 
in the prior execution proceedings, the minor 
attacked the validity of the decree on the 
ground that the guardian had acted collu- 
sively and fraudulently and in the later suit 
he sought to set aside the decree. Held, 
that the prior proceedings were not entirely 
misconceived and that time taken therein 
should be excluded. 140 I.C. 270=1932 
M.W.N. 1317. See also 43 M.L.J. 184= 
1922 M. 417. 

Cl. (2): Causes of a like nature.— 
1939 A.L.J. 460=1939 All. 590, What is a 

“defect of a like nature” within the meaning 
of S. 14 must depend upon the facts of each 
case. The expression must mean and con¬ 
note something which is quite distinct from 
defect of jurisdiction. Defects as to wrong 
plaintiffs or wrong defendants are also pro¬ 
vided for in the Act. “Because the prior suit 
was dismissed as premature on the ground 
that the cause of action had not accrued, it 
cannot be said that S. 14 will not apply. 
I.L.R. (1939) Bom. 9=40 Bom.L.R. 1169 
1=1939 Bom. 26. There is nothing in the 
terms of S. 14 to justify the conclusion that 
the want of jurisdiction or other cause of a 
like nature referred to in the section must 
be in existence at the very institution of the 
suit. Want of jurisdiction or other cause 
of a like nature may arise at any stage of 
a suit or proceeding. 1939 A.L.J. 1075= 
1940 All. 145. Where the jurisdiction of a 
Court to entertain a particular suit depends 
upon leave being granted by that Court, and 
leave is so granted, the subsequent recalling 
of the leave brings the case within the words 
"other cause of a like nature” in sub-S. (1) 
of S. 14. Hence time from the granting of 
leave till it is recalled should be excluded 

under S. 14. 20 Pat.L.T. 893=1939 Pat. 
86. Causes of a like nature—Proceedings 
infructuous—Misconception as to law—De¬ 
duction of time. 44 A. 296=20 A.L.J. 147 
=1922 A. 74. If the unsuccessful respon¬ 
dent to an appeal in the High Court applied 
to the High Court under Q. 13, Letters 
Patent, there is no defect of jurisdiction or 
anything analogous to it in the High Court 
dismissing it, and the period spent in that 
application cannot be deducted under S. 14 
for computing the time for a subsequent 
application for review. (3 P. 42, Diss. 
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from.) 1S2 I.C. 415=1934 R. 158. The 
words "causes of like nature” include mis¬ 
joinder of parties and causes of action. 14 
I.C. 437=6 L.B.R. 43. See also 8 P.R. 
1911=9 I.C. 680. See further 108 I.C. 
134=1928 A. 10. For purposes of S. 14 
there is no distinction between misjoinder 
and non-joinder, though only the latter word 
alone is used in Expl. HI. Both are only 
variations of the same defect. 62 I.C. 507 
= 15 S.L.R. 11. Res judicata does not 
constitute ‘other cause of a like nature’. 2 
Pat.L.T. 585=63 I.C. 593=6 P.L.J. 593. 
The failure to give notice under S. 80, C.P. 
Code, is not a ‘case of a like nature’ with 
defect of jurisdiction within S. 1413 I.C. 
260=5 S.L.R. 181. A plaintiff cannot in¬ 
voke the aid of S. 14 to bring his claim 
within limitation for the simple reason that 
the proceedings in insolvency failed not for 
want of jurisdiction or other cause of a 
like nature within the meaning of S. 14, 
but on account of the plaintiff's negligence 
in not effecting service of notice of the 
order admitting his petition on the defen¬ 
dant according to law. 112 I.C. 55. A 
decree was passed on 22nd November, 1922, 
and the money claimed was payable within 
one year from that date. In December, 
1922, however, one of the parties applied to 
have the decree set aside under O. 9, R. 13. 
The same was dismissed in 1923 and an 
appeal having been preferred the latter was 
dismissed on 28th July, 1926. An applica¬ 
tion for execution was filed in January, 1928. 
Held, that S. 14 was inapplicable to the 
circumstances of the case. 35 C.W.N. 155 
=1931 C. 332. 

Civil Proceedings—Parties .—To obtain 
the benefit of S. 14, the proceedings, the 
time spent in prosecuting which is to be 
excluded, must be between the contesting 
parties. 60 I.C. 698=33 C.L.J. 366. 
also 1 R. 402; 1925 M. 675. Objection to 
attachment dismissed—Suit filed in wrong 
Court bona fide —Order returning plaint to 
proper Court challenged in appeal—Period of 
appeal—Exclusion of. I.L.R. (1937) N. 291 
= 1937 N. 1. Where a plaint is filed against 
a person who is in fact dead at the time of 
presentation of the plaint, the period be¬ 
tween the date of the institution of the suit 
and the date of the application to implead 
the legal representatives cannot be deducted 
under S. 14. 37 L.W. 489=143 I.C. 596 
=1933 M. 454. 'Civil proceedings’ include 
execution proceedings also. So, where, 
after the execution of a mortgage decree for 
sale has proceeded a long way. it is foiuid 
that the Court which passed the decree had 
no jurisdiction to pass the decree in so far 
as it directed sale of properties situate 
within a particular territory, and a fresh 
suit becomes necessary, in computing the 
period of limitation for the suit, the plaintiff 
IS entitled to deduct not only the period 
from the date of institution of the former 
suit to the date of the decree, but also the 
period during which the decree in the prior 


suit was bom fide sought to be executed 
I.L.R. (1937) M. 161=1937 M. 357= 
(1937) 1 M.L.J. 303. See also 1940 Pat 
677. The words "civil proceeding” m S. 14 
Limitation Act, are wide enough to include 
not only an appeal but also an application 
in revision, and the time taken in prosecut¬ 
ing a civil revision petition can therefore 
be excluded under S. 14. But the oidy 
period that can be excluded is the actual 
period of pendency of the revision petition, 
i.e., the period between the date on which 
it is filed and the date on which it is dis¬ 
posed of and no more. I.L.R. (1938) 
All. 192=1937 A.L.J. 1308=1938 A.L.R. 
146=1938 All. 78. Se.e also 17 I.C. 593- 
1938 A.W.R. (B.R.) 228 (Time spent 
in review). "Another civil proceeding” 
does not mean one in another Court. 
62 I.C. 507=15 S.L.R. 11. See also 
1923 B. 218. The words "civil pro¬ 
ceedings in a Court” cover civil pro¬ 
ceedings before arbitrators whom the 
parties have substituted for the Court of 
law to be judges of the dispute before them. 
56 C. 1048=1929 P.C, 103=115 I.C. 713 
(P.C.). See also 56 C. 639. But 1933 
N. 130=144 I.C. 948=29 N.L.R. 272 in 


which 56 C. 1048 (P.C.) is distinguished. 
A suit against a firm, and a subsequent suit 
against the surviving partners of the firm 
and the heirs of a deceased partner are both 
against the same parties within the meaning 
of section 14. 27 A.L.J. 73=112 l.C,7\S. 

Computation of Time.- Where a plaint, 
presented in a wrong Court, is returned to be 
presented to the proper Court, the plaintiff is 
entitled to exclude the time between the date 
of institution in the wrong Court and the 
date of the return of the plaint. 24 O.C. 
137=61 I.C. 203. Sc^ also 36 M. 482=22 
M.L.T. 377; 20 Bom.L.R. 918=43 B, 201; 
1928 N. 227; 1930 B. 187; 138 I.C. 108= 
1932 A. 377. Wliere a Court has jurisdic¬ 
tion to try a suit, but holds that it has no 
jurisdiction and returns the plaint for pre¬ 
sentation to the proper Court, the plaintiff 
who files the suit in the proper Court on 
such return is entitled under S. 14 to deduct 


the period spent in prosecuting the suit in 
the Court in which it was first presented. 
1937 N. 69. The prior proceeding can be 
considered to have terminated not on the 
date when an order for return of plaint was 
made, but only when in accordance with that 
order it is actuallv returned to the plaintiff. 
60 C. 1122=1933 C. 914. A plaintiff, 
though entitled to deduct time of actual pen¬ 
dency in a wrong Court, cannot exclude any 
extra dav on the ground that it is a holiday. 
35 I.C. 292=14 A.L.T. 310. See also 43 
M.L.J. 579=1923 M.'ll4 (2), The date 
of institution of a suit is the date on which 
the plaint is filed in the proper Court ex¬ 
cluding for the purpose of reckoning limita¬ 
tion onlv the periods excluded under this 
section. *18 I.C. 121=17 C.W.N. 515. 
Computation of time—Expiry of time during 
Court’s vacation—Institution in wrong Court 
on re-opening day— Re-presentation Mtcr 
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return in the proper Court—Exclusion of 
time. 44 M. 817zr41 M.L.J. 84. Suit 
filed ip wrong Court—Direction to file the 
same in proper Court—Time taken for suit 
and application for copy cannot be deducted. 

46 C.L.J. 452=1928 C. 40. Time taken 
in proceedings for possession before Reve¬ 
nue Officer cannot be deducted. 101 I.C. 
254=1927 L, 186. A plaint presented in 
wrong Court was returned and presented in 
proper Court. Law of limitation was alter¬ 
ed meanwhile. The law of limitation ap¬ 
plicable to the suit was that in force on the 
date on which the plaint was presented to 
the proper Court. 117 I.C. 900=1920 L. 
877 (2). 

Return for want of Jurisdiction. —T.L. 

R. (1937) Nag. 291=1937 Nag. 1. Time 
spent in prosecuting an infructuous appeal 
due to wrong valuation may be deducted in 
computing the period of limitation. 50 I.C. 
645=70 P.R. 1919. No litigant should be 
made to suffer on account of the laches or 
delay of the Court or its officers. The time 
between the date of the order of the return 
of a plaint for presentation to proper Court 
and the date when the plaint was ready to 
be returned is to be deducted for the pur¬ 
poses of limitation and the proceedings are 
not to be considered at an end for the pur¬ 
poses of S. 14, Expln. 1 until the endorsement 
is made and the plaint is ready for return. 
The plaintiff is entitled to exclude under 

S. 14 (2) the period till the plaint is 
ready for return. 41 P.L.R. 371= 1939 
Lah. 47. Proceedings before a Court 
do not terminate when the plaint is 
ordered to be returned for filing in proper 
Court, costs being awarded to the defen¬ 
dant, because the decree that is to be pre¬ 
pared requires the presence of the plaint 
on record and proceedings can only be held 
as terminated when the decree is signed and 
complete. Time required for this can be 
excluded in computing period of limitation. 
1938 Pat. 203. When a Court records an 
order that a plaint should be returned for 
presentation to the proper Court, the pro¬ 
ceedings in that Court do not necessarily 
come to an end on that date. Certain neces¬ 
sary endorsement have to be made on the 
plaint and hence that Court continues to 
have seisin of the plaint till it is actually 
returned to the plaintiff. Hence where a 
plaint is ordered to be returned for presenta¬ 
tion to the proper Court, the proceedings 
come to an end within the meaning of S. 14, 
Expln. I of the Limitation Act, not on the 
date on which the order is passed but on 
the date on which the plaint is actually re¬ 
turned to the plaintiff. I.L.R. (1939) All. 
709=1939 A.L.J. 460=1939 All. 590. A 

plaintiff who institutes a suit on the very 
last date of limitation does so at his peril, 
and the law does not make an}'^ provision 
for extension of time except in cases coming 
under S. 14. A plaintiff whose plaint is 
returned by a (Tourt on the ground that it . 
has no jurisdiction to entertain it can only 

Ct C M,—428 


exclude the period during which it was pend¬ 
ing in that Court, i,e,, the period between 
the date of its presentation to that C!ourt 
and the date of its return by that Court for 
presentation to the proper Court. He can¬ 
not exclude any further period which the 
Court returning the plaint gives him for 
such representation. A Court which has no 
jurisdiction to entertain the suit and Avhich 
returns it on that ground has no power 
to grant any time to the plaintiff for pre¬ 
senting it to the proper Court. If the Court 
wrongly gives any such time by its order 
returning the plaint, the plaintiff cannot take 
advantage of that order and claim to deduct 
that period also under S. 14 of the Limita¬ 
tion Act. 18 Pat.L.T. 250=1937 Pat. 495. 
Suit on pro-note instituted in wrong Court 
—Plaint returned without endorsement re- 
qired by O. 7, R. 10. C.P. Code—Pro-note 

not returned with plaint but couple of days 
later—Time deductible. See. 1937 Lah. 464. 
Where plaint was returned for want of 
pecuniary jurisdiction and delay is caused 
owing to change in law, suit must for pur¬ 
poses of limitation be taken to have been 
instituted on the day of presentation 
in the wrong Court. 35 I.C. 808=18 P. 
W.R. 1916. The plaint in a suit on an un¬ 
registered mortgage was amended by scoring 
out the relief to sell the mortgaged pro¬ 
perty. As it was then found that the valua¬ 
tion of the suit was within the cognizance 
of the Court of Small Causes, the plaint was 
returned to be presented to the proper Court 
and was so presented on the same day. On 
-a question as to whether the plaintiff in such 
a suit could claim the benefit of S. 14, it 
was held that the question whether the two 
proceedings were based upon the same cause 
of action or different causes of action, could 
not be decided upon the terms of the reliefs 
claimed in either proceeding and that there 
was no justification for holding that the pre- 
ceeding on the Small Cause Court side was 
based upon some cause of action different 
from that upon which the proceeding on the 
regular side was founded, and that hence 
the plaintiff would be entitled to claim the 
benefit of S. 14. 1939 A.L.J. 1075=1940 

All. 145. Where a plaintiff, who filed his 
suit at R, and whose plaint is returned by 
the Court at R for presentation to proper 
Court at A, presents an appeal against the 
order returning his plaint in the Court of 
the District Judge at R within the period 
of limitation, it cannot be said that he was 
not prosecuting with due diligence his civil 
proceeding in the Court of appeal at R, and 
the entire period spent by him in prosecut¬ 
ing his case in the Courts at R must be 
excluded under S. 14. 41 P.L.R. 371= 
1939 Lah. 47. 

Delay after order of return.— Where a 
plaint was actually returned for presenta¬ 
tion to the proper Court onl}^ three days 
after the order directing the plaint to be 
returned was signed. Held, that for pur¬ 
poses of S. 14 the date on which the plaint 
was actually returned must be taken to 
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the date on which the order was promul* 
gated. 20 I.C. 183=17 C.W.N. 1043. 

also 23 Bom.L.R. 1023=1922 B. 160; 
52 B. 477. Where a plaint is returned and 
costs ordered, the proceedings terminate on 
the day of the return and not on the day 
when the costs are assessed. 35 I.C. 595= 
2^ C.L.J. 353. For the purposes of limita¬ 
tion, an applicant for re-presentation is 
entitled to deduct the time spent in the Dis¬ 
trict Munsif's Court after order of return. 
9 I.C. 157=9 M.L.T. 374. Where a 
plaint is returned for presentation to the 
proper Court, the suit is within time if it is 
presented to the proper Court on the same 
day on which it is actually returned by the 
wrong Court. 45 B. 443=59 I.C. 743=22 
Bom.L.R. 1387. 

Due Diligence. —S. 14 cannot help a 
party guilty of negligence, laches, inaction 
or bad faith. 9 O.W.N. 430=1932 O. 220. 
Applicant must prove first that he had 
prosecuted the former proceeding with due 
diligence and secondly that the former 
Court had been unable to entertain it from 
defect of jurisdiction or other cause of a 
like nature. 41 P.R. 1916=32 I.C. 497. 

also 20 I.C. 3=159 P.W.R. 1913; 138 
I.C. 621=33 P.L.R. 360; 1938 Rang. 318; 
1940 A.M.L.J. 120. The fact that a liti¬ 
gant acted on the advice of a pleader will 
not improve his position if the error made 
is so patent that it would have been avoided 
with the exercise of due care. 51 I.C. 590 
=22 O.C. 39; 8 Bur.L.T. 93=27 I.C. 829. 
But see I.R. 1932 L. 665. A party Vvho 
proceeds in ignorance of law cannot be said 
to proceed with due diligence or in good 
faith. 1924 P. 716; 1933 L. 589=144 I.C. 
690=34 P.L.R. 780. But .yee 15 R.D. 799; 

1937 A.L.J. 176=1937 A. 333. 

Good faith. —An applicant who takes 
a proceeding contrary to a clearly ex¬ 
pressed provision of law cannot be re¬ 
garded as prosecuting a civil proceeding in 
“good faith” within the meaning of S. 14 
(2). 41 Bom.L.R. 1190=1940 Bom. 5. 
Generally negligence on the part of counsel 
cannot be relied upon by the litigant in order 
to support a plea that he was prosecuting an 
application ‘in good faith’ though in wrong 
Court. In a case of gross negligence ap¬ 
plicant is not entitled to the benefit of S. 14. 

1938 Oudh 112=1938 O.W.N. 360. Where 

plaintiff acted in good faith and neither the 
Court nor the defendant objected to the 
cognizance of the suit, he is entitled to the 
benefit of S. 14. 40 I.C. 447=15 A.L.T. 
573. also 43 C. 660=20 C.W.N. 522 
=30 M.L.T. 529 (P.C.); (1940) 1 M.L.J. 
590; 45 I.C. 991=16 A.L.T. 429; 1938 Cal. 
377=62 Cal. 510; 38 P.L.R. 311; 1936 Lah. 
857. "Good faith" as used in S. 14 means 
‘exercise of due care and attention’. Where 
the circumstances arc such as would justify 
either view as regards the value of the pro¬ 
perty, the plaintiff cannot be regarded as 
having acted dishonestly and without due 


care and attention, if he has adopted the 
lower valuation of property and filed his 
suit in a wrong Court. I.L.R. (1939) 
Nag. 422=1938 N.L.J. 107=1938 Nag. 
300; 62 I.C. 957; 1930 B, 187; 1933 L. 264. 
Claim suit filed in wrong Court—No objec¬ 
tion by opposite party—Discovery of mis¬ 
take by Court and return of plaint for pre¬ 
sentation to proper Court—Time spent in 
former Court—Exclusion of. 146 I.C. 
I.C. 125=1933 L. 652. Whether a party 
acted in good faith is a mixed question of 
law and fact. 36 I.C. 702=19 O.C. 367. 

also 28 I.C. 347=54 P.W.R. 1915; 
1923 N. 24; 138 I.C. 646=1932 L. 531. A 
Court can grant the indulgence allowed by 
S. 14 only where the error is one that might 
be committed by a reasonable and prudent 
man, exercising due diligence and acting in 

good faith. 36 I.C. 702=19 O.C. 367. 
.Vee also 1937 M.W.N. 715; 1940 O.W.N. 
818. In order that the Court should arrive 
at the period which is to be excluded under 
S. 14, it must also determine how much 
must be included, whether by reason of 
prosecution in bad faith or owing to any 
other reason. 30 N.L.R. 294=149 I.C. 
956=1934 N. 145. But, where the plaintiff 
is entitled to exclusion of time under Ss. 14 
and 15, the Court is not concerned as to how 
the plaintiff has spent his time till the expiry 
of the ordinary period of limitation, ex¬ 
cluding the time allowed under the above 

sections, 30 N.L.R. 294=149 I.C. 956= 
1934 N. 145. Where there is nothing to show 
a deliberate or reckless under-valuation, 

S. 14 will apply. 25 I.C. 403=17 O.C. 
210. 5'r^ also 18 I.C. 92;^ 14 I.C. 86. 
Plaintiff who can institute his suit in more 
than one Court is not bound to consider the 
convenience of defendant. If the effect of 
his choice is to cause inconvenience to the 
defendant, it does not constitute ^ lack of 
good faith on the part of the plaintiff in the 
sense in which that phrase is used in S. 14. 
182 I.C. 632=20 Pat.L.T. 89^1939 
Pat. 86. The time taken by the plaintiff m 
proceedings necessitated for ascertaining the 
correct value of the suit can be allowed to 
be deducted under S. 14, where it is found 
that the plaintiff acted hoita fide throughout 
and did not intentionallv under-value the suit 
138 I.C. 349= 36 C.W'.N. 326=1932 C. 504 
What amounts to good faith is to be decided 
on the facts of each case. 32 I.C. 61fc9 
S.L.R. 167. Sec also S3 I.C. 892 (2)=I919 
P.H.C.C. 409; 10 I.C. 21:8L.R. » 
(Rev.); 1929 C. 325. See also 144 I.C. 

184= 1933 L. 264. WHiere an appeal was 
filed in a wrong Court owing to bona fide 
mistake as to the nature of the suit, the delay 
was excused. 106 I.C. 812=1928 L. 136. 
See also 1933 L. 264=144 I.C. 184.^ S. 14 
has no application when bad faith is esta¬ 
blished. Where a person obtained an 
parte decree by fraud and subs^uptly sued 
the proper person for rent, limitation is not 
suspended. 8 P. 851. An application for 
leave to sue as a pauper filed in bad faitn 
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was 'dismissed. The sufficient payment of 
Court-fees cannot operate retrospectively 
for the purposes of calculation of limita¬ 
tion. 1929 N. 268. Mere error of judg¬ 
ment is quite different from bad faith. 27 
A.L.J. 73—112 I.C. 715. A proceeding 
contrary to a clearly expressed provision of 
law is not in good faith. 7 R. 466=: 1929 R. 
297. Suit for possession—Profits not 
claimed in plaint—Plaintiff obtaining mere 
decree for possession in prior suit—Un¬ 
successful attempt to recover profits in 
restitution—Subsequent suit for profits— 
Right to deduction of period occupied by 
restitution proceedings. Held, that plaintiff 
was not entitled to benefit of S. 14. 41 L. 
W. 138=68 M.L.J. 487. 

Ignorance of Law, may afford a good 
ground for application of S. 14. 1937 A.L. 

J. 176=1937 All. 333. S. 14 requires both 
diligence and good faith. As regards good 
faith ignorance of law is not necessarily an 
adequate plea. But where the wrong 
remedy adopted is considered by one of the 
Courts to be the proper one, that would 
imply good faith on the part of the party 
and the benefit of S. 14 would be available 
to him. 1940 O.W.N. 818=1940 O.A. 
1106. Indulgence should be granted under 
S. 14 only in cases where an error was an 
error that might be committed by a reason¬ 
able and prudent man exercising due dili¬ 
gence and caution. (36 I.C. 702. Foil.). 
40 P.L.R. 631=1938 Lah. 704. Where a 
person in ignorance of the provisions of the 
Agriculturists Relief Act relating to the 
special form prescribed by the Act, files a 
suit in a wrong Court and on its being re¬ 
turned, presents it to the proper Court, the 
time spent in the wrong Court can be ex¬ 
cluded under S. 14, for the plaintiff should 
be deemed to have been prosecuting with due 
diligence and in good faith the proceedings 
in the wrong Court. 1940 Oudh 412=190 
I.C. 93. 

Proceeding in Revenue Court. —The plain¬ 
tiff is entitled to a deduction of time from 
the date of institution of the suit wrongly 
in the Revenue Court to the date on which 
the plaint was returned for re-presentation. 

9 M.L.T. 315=9 I.C. 642. But 26 
I.C. 441 (Punj.); 36 I.C. 770 (Oudh). 
Where order was made under S. 169 (1) 
(&), C.P. Land Rev. Act, to file suit in 
Civil Court within 6 months, time spent hi 
appeal in Rev. Court cannot be excluded 
under S. 14 of this Act. 1933 N. 340. 
Suit for arrears of rent—Plea of occupier, 
of payment to landlord—Landlord impleaded 
—Payment found true—Appeal dismissed— 
Subsequent suit under S. 37 of Agra Tenancy 
Act—Time taken up by previous litigation 
—Deduction of. 14 L.R. 99 (Rev.)=17 
R.D. 168. Quaere'. Whether S. 14 of the 
Limitation Act can have an application to 
any insolvency matter and whether proceed¬ 
ings in insolvency are completely outside the 

scope of S. 14. 55 L.W. 301= (1942) 1 


M. L.J. 588. 5*^^ also 1939 Lah. 270. 

Prosecution of Proceeding.—I t cannot be 

said that a plaintiff is not prosecuting a suit 
with due diligence in. a Court of first instance 
when the delay is caused by the action of 
the Court itself. 1922 A. 404. Time dur¬ 
ing which insolvency proceedings are pend¬ 
ing,^ if can be deducted in computing the 
period of limitation. 24 Bom.L.R. 509= 
1923 B. 33. See also 47 B. 244=24 Bom. 
L.R. 509=1922 B. 33; 64 I.C. 50=13 Bur. 
L.T. 197; 1 P. 506=3 Pat.L.T. 709. 

Pro. Ins. Act, V of 1920. S. 78. But see 
52 I.C. 934=12 Bur.L.T. 83. Where the 
mistake of^ the advocate is hona fide, the 
time spent in the prosecution of a prior pro¬ 
ceeding can be excluded. 1933 O. 231=10 

O. W.N. 424. A mere routine order regis¬ 
tering an application for review does not 
constitute a hona fide, prosecution of a civil 
litigation. 31 I.C. 705=19 C.W.N. 1113. 
An applicant to file an award could not be 
allowed to deduct the time spent by him as 
defendant in setting up the award in bar of 
a prior suit instituted by the plaintiff. 52 
I.C. 561=89 P.R. 1919. also 32 
S.L.R. 151=1938 Sind 50; 43 C.W. 

N. 648=1939 P.C. 128. Prosecution of 
proceedings—Execution proceedings—Non¬ 
joinder of party—Rejection of application. 
15 S.L.R. 11. An unsuccessful prosecution 
of an application by one of the defendants, 
to set aside an ex parte, decree passed 
against him in the first Court will extend 
time for an application made by him to the 
appellate Court for re-hearing the appeal, 
filed by the other defendants and disposed 
of, without notice taken out to him. .54 A. 
423=140 I.C. 178=1932 A. 340. 

Time spent in Execution Proceedings. 
—Extension of time if allowable. 43 I.C. 
6=33 M.L.J. 463. See also 58 I.C. 40=1 

P. L.T. 612; 74 I.C. 279; 19 Pat.L.T. 250 
=1938 Pat. 321. Execution application filed 
in wrong Court but re-filed in right Court 
after limitation—Mistake not hona fide-^ 
Decree-holder not entitled to benefit of sec¬ 
tion. 8 Pat.L.T. 561=1927 P. 256. The 
period during which an injunction not to 
execute a decree is in force will be deducted 
from the period of limitation for execution 
of the decree. 38 I.C. 85=2 P.L.J. 24. 
Where the relief sought in the two proceed¬ 
ings were wholly distinct, time cannot be 

excluded. 50 A. 670=1928 A. 368. While 

counting limitation for the presentation of 
an application for the preparation of the 
final decree, time spent in prosecuting pre¬ 
vious application for the execution of the 
decree cannot be excluded as the two reliefs 
are different. S. 14 (2) will not be appli¬ 
cable. 118 I.C. 670=1929 A. 677. 

Time spent in Revision. —Time cannot 
be deducted under S. 14 in favour of a 
person occupied in prosecuting a revision 
petition in the High Court when he had 
another remedy open to him. 39 M. 62= 
27 M.L.J. 640; 14 I.C. 259; 1937 M.W.N. 
465; 42 C.W.N. 1051=1936 Cal. 577;-1935 
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Explamtion I—In excluding the time during which a former suit or 

application was pending, the day on which that suit or application was instituted 

or made, and the day on which the proceedings therein ended, shall both 
be counted, 

^ Explamtion //.—For the purposes of this section, a plaintiff or an applicant 
resisting an appeal shall be deemed to be prosecuting a proceeding. 

Explanation III .—For the purposes of this section, misjoinder of parties 

or of causes of action shall be deemed to be a cause of a like nature with defect 
of jurisdiction. 


NOTES. 

A.M.L.J. 117. See also 7 R. 466 (a 
Rangoon case where the law was that the 
High Court does not generally interfere 
with orders under 0. 21, R, 63, C.P. 
Code); 32 Bom.L.R. 1186. The principle 
that party who proceeds contrary to a clearly 
expressed provision of law cannot he re- 
prded as prosecuting another civil proceed¬ 
ing in good faith is sound but should not be 
applied with rigidity. If in the revision 
proceedings there is no want of diligence 
and good faith there is no reason why the 
plaintiff should not have the benefit of S. 14 
because of the negligence of his advocate. 

(7 R. 466. Dist.) 130 T.C. 143=1931 N. 
17. The High Court will not interfere with 
the discretion exercised by the lower appel¬ 
late Court under S. 14, when such discretion 
has not been exercised improperlv. 14 
Luck. 4=1938 O.W.N. 257=1938 Oudh 100 
(S.B.). 

*‘Unajile to Entertain'^—Meaning of.— 
“Unable to entertain" is not equivalent to 
“unable to decide". 8 P.R. 1911=9 I.C. 
680 ( 34 P.R. 1898; 28 M, 338; 35 C. 728, 
Poll.; 22 A. 248, Dist.) The words “un¬ 
able to entertain it" do not merely mean 
that the Court has expressed its mind that 
the suit is defective but must mean that the 
Court has passed an order terminating the 
suit or proceeding on the ground that there 
is a defect of jurisdiction. 150 T.C. 135= 
1934 A.L.T. 535=1934 A. 688 (F.B.). 

also I.L.R. (1939) 2 Cal. 316=43 C. 
W.N. 1074=1939 Cal. 625. Appellant 

filed a suit against two sets of defendants 
on babi-khata accounts. A preliminary 
objection was taken to the plaint in the 
earlier suit and it was held in the end that 
the plaint was bad because of misjoinder of 
parties. The appellant was ordered in that 
suit to make his election as to which part 
of the claim he wished to proceed with. 
Upon this order the appellant stated that he 
wished to proceed against one set of defen¬ 
dants and he withdrew the part of the claim 
directed against the respondents in the ap¬ 
peals. His suit against the other set of 
defendants was decreed. Held, that the 
plaintiff was not entitled to claim the bene¬ 
fit of S. 14 (1) on account of the previous 
suit he had withdrawn. 1934 All. 688; 1939 
Cal. 625; T.L.R. (1940) Kar. 225. A 

plaintiff who withdraws his suit under 
O. 23. R. 1, C.P. Code, is not entitled to 
the benefit of S. 14 in a subsequent suit 


founded on the same cause of action (1934 
A.W.R. 806 (F.B.), Foil.). 1937 All. 
124. See also 40 Bom.L.R. 377; I.L.R. 
(1940) Kar. 225. See also 40 Bom.L.R 
377: I.L.R. (1940) Kar. 225. 

Miscellaneous.— Where a party was pre¬ 
vented from instituting the suit for setting 
aside the sale earlier because the property 
w'as in atstodia legis under an order of 
Court, limitation is saved. 13 L. 70=137 I.C, 
820=1932 Lab. 281. In counting the period 
for an application for refund of excessive 
rnoneys levied in execution of a decree the 
time taken up by the defendant in prosecu¬ 
tion of a suit for the purpose in another 
Court under an error of law, ought to be 

deducted under S. 14. 44 B. 97=55 I.C, 967, 
Prosecuting one suit for several claims— 
Deduction of time. 26 P.W.R. 1915c=27 
T.C. 927. Wrong remedy—Time spent in 
prosecution of. 52 T.C. 465=9 L.W. 345. 

also 36 C.W.N. 40=1932 C. 171. The 
pendency of suit for possession does not save 
limitation for the rent suit. 23 I.C. 942 
= 1 L.W. 438. See also 39 T.C. 865. Suit 
by temple trustees for recovery of offerings 
taken by Archakas—Prior declaratory suit 
against the same defendants that the right to 
take collection illegal—Pendency of appeal 
—Trustees not entitled to deduction of time, 
89 T.C. 938=1925 M. 1188. Prior suit by 
a lessee against his sub-lessee to recover pos¬ 
session and rent—Recovery of possession— 
Subsequent suit for compensation—^Limita¬ 
tion was suspended. 6 R. 691=1929 R. 55. 
So also where the prior proceeding related 
to the validity of an award of arbitrators 
and the subsequent suit was for damages for 
breach of contract. 56 C. 639=1930 C. 5. 
\Miere a suit to set aside a summary order 
in claim proceedings was finally dismissed 
by the High Court as it considered that the 
application was one under S. 47 and that 
only appeal lay, and the applicant filed ap¬ 
peal accordingly, tlie claimant was held to 
be diligently prosecuting his case and hence 
time taken in suit was excluded. 1930 P. 
307. High Court will not interfere in 
second appeal with a discretion exercised 
by the lower Court under this section. 131 
T.C. 461=1931 M. 632. Application under 
O. 21, R. 89, C.P. Code, to set aside sale 
—Court ordering petition to be dismissed as 
withdrawn—Sale upheld in appeal—Fresh 
application to set aside sale—Continuance of 
earlier petition—Extension of time—HeM, 
that the Court could not entertain the later 
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(1) In computing the period of limitation prescribed for any suit or 
IT , • . . • application for the execution of a decree the instim 

wS pr^eedin s«- of which has been stayed by inj^nc- 

pended. order, the time of the continuance of the 

n A .u ^ inju^nction or order, the day on which it was issued 

or made, and the day on which it was withdrawn, shall be excluded 


NOTES. 

application on any general ground of equity 
based on the principle of S. 14 of the Lim. 
Act, because the applicants had, in with¬ 
drawing their original application, acted at 

their own risk, 1934 M. 593=67 M.L.J. 
189. 

Sec. 15: Scope of. —S. 15 speaks only 
of the computation of periods of limitation 
with reference to the periods prescribed in 
the schedule to the Act. 43 M.L.J. 168=44 
M. 785. 

Interpretation—Prescribing a period 

OF LIMITATION—MEANING OF. —If the 
result of a statutory provision is in sub¬ 
stance to fix a period within which a person 
must take appropriate and necessary action 
if he desires to assert his rights in a Court 
of law, that provision prescribes a period 
of limitation. I.L.R. (1939) All. 647= 
1939 A.L.J. 522=1939 All. 403 (F.B.). 

Applicability. —S. 15 relates to injunc¬ 
tions or orders of Court and not to Royal 
proclamations which prevent the institution 
of suits by alien enemies. 47 I.C. 122. 
S. 15 (1) contemplates the stay of execu¬ 
tion of a decree either by injunction or by 
order. 64 I.C. 594; 34 C.L.J. 163. See 
also 64 I.C. 849=35 C.L.J. 135; 47 I.C. 
907. But 1935 M. 352. To enable the 
later application to be treated as one in,con¬ 
tinuation or to revive the former one, there 
should have been no final disposal or there 
should have been a wrong dismissal on 
account of some obstacle which had existed 
but which had been subsequently removed. 

143 I.C. 1=56 M. 490=37 L.W. 607=1933 
M. 418=64 M.L.J. 664 (F.B.). In order 
to make S. 15 applicable to a case, it must 
be shown that the suit or execution of the 
decree had been stayed by an injunction or 
order. If the decree-holder could not 
bring himself within the exemptions provid¬ 
ed in the Act, he could not escape the bar 
of limitation by pleading in equity an im¬ 
plied order or a collateral litigation which 
would render his proceedings futile. 64 M. 
L.J. 664 (F.B.). Where the next friend 
of a sole plaintiff or sole surviving plaintiff 
dies and the suit stands stayed or in abeyance 
under O. 32, R. 10, C.P. Code, the right 
to apply for a final decree in such a suit 
is suspended, and the period during which 
the suit stands stayed ought to be excluded 
in computing the period of limitation to 
apply for a final decree, S. 15 in terms 
does not apply, but the principle of the 
section ought to be applied. I.L.R. (1941) 
Bom. 435=43 Bom.L.R. 329=1941 Bom. 
203. Application for revival of pending 
execution is not prohibited—S. 15 would 


apply only to an application for execution 
a decree and not to an application for 
revival of pending execution. 49 A 276= 

sub-b. (2) does not extend the period of six 

months mentioned in S. 104-A of the B T 

PnA. S' 228. s. 48, CP. 

unqualified prohibition 
against execution of decrees more than 12 

T controlled by S. 15. 

27 Ml'^r' 24 I.C. 195= 

<^1^0 1941 Pat 499* 

Bom.L.R.’ 

1278—1939 Bom. 75. The general provi¬ 
sions of S 15 are intended to apply to 
periods of limitation prescribed in the C. 
r. Code and are not confined in their opera- 
tion to periods prescribed by the Limitation 
Act or by Sch. I, S. 48, C.P. Code, does 
prescribe a period of limitation. Hence 
b. 48 Of the Code is not uncontrolled by the 
provisions of S. 15. In other words. 1 48 
ot the Code does not impose a complete bar 
to the execution of a decree after the expiry 
of the period of 12 years irrespective of the 
provisions of S. 15. I.L.R. (1939) All 
^7=1939 A.L.J. 522=1939 AIL 403 
(F.B.); 1928 M. 1154; 8 O.W.N 642— 

\\)6l ^ (position doubted). A mort- 

^gee holding a decree against an estate under 
the Court of Wards management is not 
entitled to the benefit of exclusion of the 
period of management by the Court of 
Wards, when the decree itself was not trans-. 

Collector for execution. 29 

I. C. 556. u/jo 24 I.C. 195=27 M.L. 

J, 23. Wliether partial stay order is 
governed by S. 15. 1928 M. 627. S. 15 
contemplates an absolute stay of execution 
1925 P 597. Where after a decree had 
been obtained and when no execution ap- 
plication was pending therein, the Judge 
ordered in a connected suit that the decree- 
holder might wait for some time for pay¬ 
ment, held, that the order did not suspend 
limitation and did not operate as stay of the 
execution proceeding in the prior suit. 60 
I.A. 43=12 P. 195=64 M.L.J. 599 
(P.C,). 


Inconsistent decrees rendering execu¬ 
tion OF ONE IMPOSSIBLE.—S. 15 doCS Hot 
contemplate the case of one decree being 
rendered impossible of executing by a subse¬ 
quent decree inconsistent therewith passed 
in another suit. A person obtained a decree 
for possession of a temple in 1926. Before 
he could execute his decree by an applica¬ 
tion for execution, a suit was brought bv 
the pujari of the temple who obtained a 
decree in 1928 declaring the pujari to be 
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NOTES. 

the owner of the temple and restraining the 
decree-holder in the previous suit from 
taking possession of the temple. This 
decree was set aside by the High Court in 
1931. The decree-holder in the prpious 
suit made an application for execution in 

1933; held, that the decree of 1928 did not 

operate as an injunction or stay of execu¬ 
tion within the meaning of S. 15 and hence 
the decree of 1926 was time barred in 1933 

when the decree-holder made an application 

for execution. T.L.R. (1939) All. 207= 
1939 A.LJ. 29=1939 All, 82. . 

Injunction.—W here a decree-holder is 
prevented by an injunction from executing 
his decree he must apply for execution with¬ 
in three years from the terrnination of the 
injunction period to save his decree fTom 

being barred. 56 T.C. 1006=18 

642 See. also 51 I.C. 64=17 P.W.R. 1919; 

6 P. 635=102 I.C. 327; 64 M.L.J. 664 (F. 

B.). Exclusion of time—Pendency of 

claim suit. 34 A. 436=14 I.C^ 343. The 
words "injunction or order” m S. 15 do uoi 
include "attachment”. 42 M. 637=50 I.C. 
380; 40 T.C. 816=21 C.W.N. 1147. An 

attachment before judgment^ of a decree and 
a consequent order prohibiting the execu¬ 
tion of the decree amounts to an injunction 
and the period of its pendency is excluded 
under S. 15. 47 M. 641=1924 M. p=y 
M.L.J. 4. See also 30 I.C. 587. A party 
cannot claim to exclude under S. 15 m his 
favour the time during which 
was in force against him. 26 T.C. /67— 
M.L.J. 734. 1928 P. 86. An injunction 

or order which prevents a party from insti¬ 
tuting a suit may be either express or im¬ 
plied. A decree which declares that the 
plaintiff is in possession of the property of 
the suit as sole owner and orders the defen¬ 
dant never to deprive the plaintiff of his 
possession or to cause obstruction m any way 
to plaintiff’s taking the crops raised, and 
which orders the defendant not to accept or 
recover the rents of the property cannot be 
held to operate as a stay of a suit for posses¬ 
sion by the defendant or as an injunction 
restraining him from filing a suit for posses¬ 
sion of the property, especially when the 
plaintiff in that suit has never sought an in¬ 
junction or an order restraining the defen¬ 
dant from going to a Court of law and 
asserting his rights to possession of the pro¬ 
perty to which he may have been entitled. 
Such a decree cannot amount to an order 
slaying the institution of a suit within the 
meaning of S. 15 so as to entitle the defen¬ 
dant in the prior suit to a deduction of time 

under that section. I.L.R. (1939) Bom. 
173=40 Bom.L.R. 1134=1939 Bom. 1., 
Stay ok Execution. —An order granting 
time to the judgment-debtor for the pay¬ 
ment of the decree amount is not an order 
staying execution within S. 15. 40 A. 198 
cz44 I.C. 24. also 1927 L. 106=100 
I.C, 475; .16 Luck. 495=1941 Oudh 93. 

Where the order on an application for exe¬ 


cution shows that it had been dismissed on 
account of the decree-holder’s absence, it 
cannot be treated as an order for stay of 
execution within the meaning of S. 15. 131 

I.C. 345=1931 L. 125. Where, in an ap¬ 
peal, an order staying the execution of a 
decree was obtained, the decree-holder was 
entitled under S, 15 (1) to exclude the 
period of stay in computing time for another 
execution application. 38 B. 153=21 I.C. 
713. Adjournment of execution application 
does not operate as stay of execution. 36 
I.C. 939; 7 P. 829. An attachment of a 
decree operates as a stay of execution. 30 
I.C. 587. See also 47 M. 641. Mortgage 
decree against three persons—Stay order on 
application by one—Fresh application for 
execution after stay order withdrawn, saved 

by S. 15. 20 I.C. 439. The pendency of 
insolvency proceedings at the instance of 
the judgment-debtor will not arrest the run¬ 
ning of time as against the decree-holder 
seeking execution unless the proceedings are 
stayed, by the Insolvency Court or Execut¬ 
ing Court. 80 P.W.R. 1912=14 I.C. 335; 
21 Pat.L.T. 618=1940 Pat. 149; 1938 P. 
W.N. 397; 1939 Lah. 270; 47 I.C. 798= 
1918 P.H.C.C. 357. See also 1928 M. 
627 (as to whether insolvency operates as 
stay). Stay of execution—Order permit¬ 
ting execution on security—Deduction of 
time during which order Nvas in force allow¬ 
ed. 5 P.L.J. 39=53 I.C. 9; 1939 Lah. 
270. Where stay is ordered subject to 
giving security and the security is furnished 
subsequently, the stay order should be held 
to be in force from the date of the original 
order. 1927 M. 391=99 I.C. 632. Decree 
accepted as security for costs of appeal does 
not operate as stay of execution. 44 I.C. 
570=3 P.L.T. 132. See also (1940) 

Nag. 627=1939 N.L.J. 40=1939 Nag. 81. 

Where there was nothing to prevent the 
decree-holder from prosecuting the execu-. 
tion such as an order staying further exe¬ 
cution, the decree-holder is not entitled to 
deduct the time spent in proceedings started 
by the judgment-debtor. 42 I.C. 811. A 
partial stay of execution in respect of a 
particular property against which execution 
is sought amounts to a stay of execution. 

46 I.C, 399. 5'ec also 1928 M. 627. Sus¬ 
pension of execution through act of Court 
—Application not time-barred. See wso 

1927 P. 105=8 Pat.L.T. 189; S3 M.L.J. 
520=1927 M. 997=105 I.C. 304; 87 I.C. 
205=1925 A. 572. Stay order against one 
judgment-debtor—Period of stay cannot be 
excluded as against other judgmcnt-de^^» 

1928 M. 627. But sec 1928 L. 349; 1927 P. 
344; 1922 P. 549. Application for posse¬ 
sion under O. 21, R. 95, C.P, Code, hdd 
up by orders of Court—Subsequent 
cation after termination, of those proceed¬ 
ings—Party is entitled to deduction of time. 

99 I.C. 632=1927 M..391. . 

Stay of suit. —^Limitation for a suit tor 
rent is not suspended bv an ejectment suit. 
57 I.C. 993=48 C, 65. Where, pending an 
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(2) In computing the period of limitation prescribed for any suit of 
which notice has been given in accordance with the requirements of any enactment 
for the time being in force, the period of such notice shall be excluded. 


Exclusion of time during 
which proceedings to set 
aside execution sale are 
pending. 


16. In cornputing the period of limitation pre¬ 
scribed for a suit for possession by a purchaser at a 
sale in execution of a decree, the time during which 
a proceeding to set aside the sale has been prosecuted 
shall be excluded. 


17. (1) Where a person, who would, if he were living, have a right to 

Effect of death before f 

rig^ht to sue accrues* rig^nt accrues, tnc pcriOQ of limitstion shsll bo com* 

puted from the time when there is a legal represen¬ 
tative of the deceased capable of instituting or making such suit or application. 


^ Effect of death before 
right to sue accrues. 


(2) Where a person against whom, if he were living, a right to institute 
a suit or make an application would have accrued dies before the right accrues, 
the period of limitation shall be computed from the time when there is a legal 
representative of the deceased against whom the plaintiff may institute or make 


such suit or application. 


(3) Nothing in sub-sections (1) and (2) applies to suits to enforce rights 
of pre-emption or to suits for the possession of immovable property or of an 
hereditary office. 



NOTES. . R. 509.:z47 B. 244. Pro. Ins. Act V 

appeal from the preliminary decree in a of 1920, S. 78. See also I.L.R. (1942) 
mortgage suit a receiver is appointed, the Nag. 306. Limitation for proving debts 
order of the appellate Court is one in effect ceases to run during insolvency proceedings, 
staying further proceedings and the period Where therefore a creditor sues after ordi- 
during which it was in force should be ex- nary period of limitation is over but before 
eluded in calculating the time for applying annulment of adjudication order, the pro- 
for a final decree. 3 P.L.J. 565=1 P. per course is not to dismiss the suit 
435. . permit him to withdraw suit 

Sec. 15 (2) : Notice. —When notice to Gov- with liberty to sue again after an- 
ernment is compulsory under S. 80, C. P. nulment of adjudication. 1933 R. 75v=146 
Code, the period of two months should be I.C. 124. A sale was effected in 1900 but 
excluded in computing the period of limi- up to March, 1917, the property was in 
tation prescribed for the suit against Gov- custodia legis under an erroneous order of 
ernment. 38 I.C. 600=52 P.R. 1917. See the Insolvency Court and the plaintiff could 
also I.L.R. (1939) All. 392=1939 A.L.J. not during that period have instituted the 
154=1939 All. 277 \ 22 O.C. 342=54 I.C. suit. The suit was filed in 1919 to set aside 
535. Suit against Court of Wards—Time the sale. Held, that limitation was saved by 
taken up in giving notice to defendant—Time Ss. 14 and 15. 13 L. 70=1932 L. 281. 

extended by two months. 12 R.D. 452= Execution—Limitation, suspension of. 54 
1928 A. 625. See also 1938 M.W.N. 435. I.C. 426=6 O.L.J. 656. An application 
The notification of the claim under S. 17 prinia facie barred could be deemed to be 
of the U.P. Court of Wards Act is merely in continuation of a former application only 
an information to the Collector of the parti- if the decree-holder shows that he has not 
culars of the claim and S. IS (2) would not been remiss. 35 I.C. 579 (17 C.L.J. 125. 
apply to it. 1931 A.L.J. 949=1931 A. 752 Dist.). 

(2). Notice—Single suit against several Sec. 16: Applicability of Sextion.— 
defendants—Notice under S. 77 of the auction-purchaser, obtaining symbolical pos- 
Railways Act to one defendant—Effect. 3 session, but kept out of actual possession 
Pat.L.T. 643=1922 P. 549. In a suit —Suit for possession—Limitation. 26 C. 
against several defendants if the plaintiff is W.N. 364=1923 C. 282 (2). See also 21 
entitled to deduct time against one defen- C.W.N. 304=38 I.C. 547. The word 
dant he is entitled to deduct the period ‘proceeding* is comprehensive and includes a 
against all defendants. 1928 L. 349; 1930 suit as well as an application. 21 C.W.N. 
A. 742. But 1928 M. 627. 304=38 I.C. 547. 

Miscellaneous. —Agreement not to exe- Sec. 17.—The intention of S, 17 is to 
cute—Running of time. 38 I.C. 381=13 limit the time during which an action may 
A.L.J. 305. Period of pendency of in- be brought, and not to take away the rights 
solvency proceedings cannot be deducted of a person who is a possible defendant to 
when the question of limitation arises in a an action, and it was not intended to accele- 
suit by a creditor for sum due. 24 Bom.L. rate any right of action against such a 
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18. Where any person having a right to institute a suit or make an appli- 
Effect of fraud. means of fraud, been kept from the 


is founded, 


knowledge of such right or of the title on which it 


or where any document necessary to establish such right has been 
fraudulently concealed from him, 

the time limited for instituting a suit or making an application— 

(a) against the person guilty of the fraud or accessory thereto, or 

(b) against any person claiming through him otherwise than in good 
faith and for a valuable consideration, 

shall be computed from the time when the fraud first became known to the person 
injuriously affected thereby, or, in the case of the concealed document, when he 
first had the means of producing it or compelling its production. 


NOTES. 

person. 63 I.A. 429=1936 P.C. 309=71 M. 
L.T. 831 (P.C.). See also 1937 M.W.N. 
1153=46 L.W. 880. Where, therefore, X 
who has a right to recover a certain sum of 
money from Y on his attaining the age of 
twenty-one dies before attaining that age, the 
right to sue for the amount does not accrue 
at the time when X dies, and Y would he 
quite entitled to say that no action could be 
brought against him to recover the amount 
until the date when X would have attained 
twenty-one. Accordingly, S. 17 not having 
the effect of accelerating the right against Y 
has no effect as causing time to run from 
that date. 71 M.L.J. 831 (P.C.). There 
is no legal warrant for placing on the words 
‘capable of instituting a suit’ in S. 17. the 
limited interpretation as ‘capable of institut¬ 
ing a suit and obtaining a decree’. S. 214. 
Succession Act, is against such interpreta¬ 
tion. 172 I.C. 805=1937 Sind 318. The 

definition of legal representative as given in 
S. 2 (11), C.P. Code, is clearly not rest¬ 
ricted to executors, administrators and heirs, 
for it includes even an administrator dc son 
tort, A residuary legatee under the will 
of a Hindu residing in Sind is, even before 
obtaining letters of administration, ‘legal re¬ 
presentative capable of instituting suit 
within the meaning of S. 17. 172 T.C. 
805=1937 Sind 318. All that S. 17 contem¬ 
plates is that if there is no legal representa¬ 
tive who is capable of suing, the statute of 
limitation would not run. The heir-at-law 
may be a minor on which case limitation 
would not run by virtue of S. 6, but as soon 
as an administrator of the estate is consti¬ 
tuted, limitation would begin to run against 
Iiim, and the fact that there is an heir-at- 
law who is a minor would not prevent the 
operation of tlie law of limitation. The 
section does not have the effect of prevent¬ 
ing the estate from vesting in the heir-at-law 
where the executor leaves a will though the 
executor under the will declines to accept 
ofiice. “Legal representative” would also 
include an heir. I.L.R. (1938) Mad. 533= 
1938 Mad. 157=(1938) 1 M.L.J. 146. The 
right of an executor to sue begins from the 
date of the death of the testator. 24 I.C. 
852=37 M. 175. The executor of a will 


capable of probate in British India is a 
legal representative capable. of instituting 
a suit within S. 17 (1) from the date of the 
testator’s death and not only from the date 
when he obtains probate. 20 C.W.N. 833 
=43 I.C. 113=35 I.C. 323 (P.C.). Limi¬ 
tation will not run where there is no person 
competent to sue and a trespasser of the 
temple properties cannot be said to be in 
adverse possession till some person is ap¬ 
pointed as trustee. 18 I.C. 373. 

Sec. 18: Applicability.— S. 18 applies 
to a suit brought to set aside the order of 
the ^lagistrate under S. 145, Cr.P. Code. 

9 M.L.T. 91=9 I.C. 285. Only when a 
party is kept by fraud from knowledge and 
not from exercising his right. 25 I.C. 884. 
5*cc also 16 C.W.N. 923=13 I.C. 63; 1 
Bur.L.J. 226=1923 R. 103; 1928 C. 349. 
Section docs not apply to an application by 
the judgment-debtor to set aside sale on the 
ground of fraud bv the auction-purchaser. 

86 I.C. 745=1925 G. 1227. The view of 
the Madras High Court is otherwise. See 
56 T^f. 734=143 I.C. 388=38 L.W. 131= 
1934 M. 626=65 M.L.J. 139. Wliere in an 
execution sale which was conducted frau¬ 
dulently by the decree-holder, the property 
was purchased bona fide by a third party and 
an application to set aside the sale w'as made 
by the mortgagee of the properh’ beyond 30 
days. Held, that S. 18 did not apply as the 
section applied only against a person claim¬ 
ing through another otherwise than in good 
faith and for valuable consideration. 1936 
C. 706. Fraud must be by the decree- 
holder and fraudulent concealment of the 
proceedings has to be proved. 47 A. 850 
= 1925 A. 778; 85 I.C. 622=6 Pat.L.T. 
567; 83 I.C. 747. also 108 T.C. 899= 
1928 A. 354; 1936 Cal. 706. The section 
applies to applications under S. 174 of the 
amended B.T. Act. 37 C.W.N. 927=1933 
C. 782=60 C. 970. also 8 B.R. 397; 
60 C.L.J. 36. 

Construction.— The words "against ai^ 
person” should be understood to follow the 
words "a suit" in the beginning of the sec¬ 
tion. 89 P.R. 1911=10 I.C. 114. 

Execution Sale. —Where owing to me 
fraud of the decree-holder or other parties 
certain irregularities in the conduct of a 
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NOTES. not necessarily indicate fraud subsequent to 

sale are concealed from the knowledge of the sale. It is'also clear that fraud anteced- 
the judgment-debtor, the latter is entitled pt to the sale may have an important bear- 
to apply for setting aside the sale in spite mg^on the question whether there was fraud 
of confirmation and the time for the appli- subsequent to the sale sufficient for the pur- 

cation is to be computed from the date when pose of S. 18. 17 C.W.N. 478=17 I.C 

the fraud comes to the knowledge of the 972. Mere ignorance of a plaintiff of his 

applicant. 45 A. 316=21 A.L.J. 176. See right to sue would not prevent time from 

also 24 I.C. 249=19 C.W.N. 553; 16 I.C. running against him; such ignorance must 

436. have been brought about by the fraud of his 

Onus as to fraud.— Where a suit is on opponent. 16 I.C. 547. See also 36 C.W, 
the face of it barred, the plaintiff in the N. 758=55 C.L.J. 420. In order to consti- 
first instance, to invoke the aid of S. 18 lute fraud, there must be some abuse of 
must establish that there has been fraud, and confidential position, some intentional im- 
that, by means of such fraud, he has been position, or some deliberate concealment of 
kept from the knowledge of his right to sue facts, a designed fraud by which a party 
or of the title whereon it is founded. Once knowing to whom the right belongs conceals 
this is established, the burden is shifted on the facts and circumstances giving that 
to the other side to show that the plaintiff right. 36 C.W.N 758=55 C.L.J. 420. 
had knowledge of the transaction beyond the Fraud—Misstatement of value of property 
period of limitation. Mere suggestions of execution petition not fraudulent conceal- 
fraud do not amount to such knowledge as ment. 16 I.C. 464=16 C.W.N, 894. See 
is required by the section and the knowledge 41 C.W.N. 993; I.L.R, (1937) 2 Cal. 

must be clear and definite knowledge of the 496; I.L.R. (1939) 2 Cal. 163=43 C.W.n! 
facts constituting the particular fraud. 36 P. 862=1939 Cal. 663. For getting benefit of 
L.R. 114=1934 L. 878; I.L.R. (1939) 2 Cal. S. 18 in setting aside an ex parte decree 
163=43 C.W.N. 862=1939 Cal. 663. The fraud in keeping defendant ignorant of the 
onug is on the person committing the fraud decree must be proved. Mere fraud in 
to prove that the person injured thereby has getting decree is not sufficient. 57 I.C. 15. 
had clear and definite knowledge of the fact The party must also show that he was pre¬ 
constituting the fraud at a time too remote vented by fraud from knowledge of his right 
to allow him to seek the assistance of the to institute a suit or make an application. 
Court. 46 I.C. 221=27 C.L.J. 528. See Fraud in any other connection is immaterial* 
also 17 I.C. 10=14 Bom.L.R. 771; 36 C. 2 P.W.R. 1919=50 I.C. 610. Fraud— 
W.N. 758=55 C.L.J. 420; 1928 C. 349; Concealment-Alienation by a sonless male 
1930 P. 58. It is not enough for him to proprietor—Limitation—Burden of proof. 

show that the plaintiff had means available 177 P.L.R. 1912=16 I.C. 844. Fraud 

to him for coming to know of the fraud. Failure to give pre-emptor notice of sale 

36 C.W.N. 758=55 C.L.J. 420. Fraud— H I.C. 313. 6*^^ also 16 I.C. 804=32 p! 
Suit to set aside decree obtained by fraud R- 1913. A mere omission to inform the 
—Burden of proof. 41 I.C. 385. See also pre-emptor or the bare fact of concealing 
20 I.C. 538; 47 C.L.J. 351=1928 C. 349, the sale transaction from him cannot amount 
Where there is fraud at the outset in con- to a fraud, but where there is an active con¬ 
ducting the sale, an application to set aside cealment of the transaction coupled with an 
sale the onus is on the decree-holder to esta- intention to deceive the pre-emptor, there 
Wish the precise point of time when the would undoubtedly be a fraud within the 
judgment-debtor had knowledge of the fact, meaning of S. 18. 115 I.C. 798=1929 A 

1928 P. 228; 1930 P. 58. The party guilty 213. Ses also 180 I.C. 525=1938 A.W.R. 
of fraud must show that the continuing (H.C.) 847=1939 All. 113. 5 Luck. 492 
effects of fraud have been removed, and (P.C.) (held no fraud). Silence on the 
then only limitation would operate. 4 Pat. part of a co-sharer coming into possession 
L.T. 306=1923 P. 435. In ordinary cases of property belonging to himself and another 
the initial burden is on the plaintiff who who was ignorant of it, amounts to fraud 
alleges fraud to lead evidence prinia facie, which will save limitation. 36 C.W.N. 758 
at any rate establishing the date of his know- =55 C.L.J. 420. Neglect to settle ac- 
ledge. But if the defendant’s pleadings are counts with the object of concealing his mis- 
evasive and do not raise specifically an issue conduct from the principal is not Traud’ 
as to the date of plaintiff’s knowledge, the within this section. 36 I.C. 418=9 Bur. 
burden of proving the date is on him. 1929 L.T. 130. Mere carelessness or negligence 
A. 721 (2). It is incumbent on the plain- does not substantiate a finding of fraud. 8 
tiff to distinctly allege the particular fraud Pat.L.T. 28=97 I.C. 798=1926 P. 397. It 
by which he has been kept from a know- is doubtful if the section applies to a case 
ledge of his right of suit against the defen- in which the fraud was antecedent to the 
dant specifically and with detailed parti- accrual of right. 11 I.C. 295=15 C.W.N 
culars. 101 I.C. 322=1927 A. 437; 99 I. 965. Execution sale and symbolical deli- 
C. 946=44 C.L.J. 565. See also 1929 M. very of possession—Party in possession 
'W.N. 811. having notice of the same subsequently— 

Fraud, Nature of Illustrative Cases. — Limitation should be computed, only from 
Fraud antecedent to an execution sale does the period when his possession was sought 

C. C, M-—429 
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19. (1) Where before the expiration of the period prescribed for a suit 

or application in respect of any property or right, an 
i acknowledgment of liability in respect of such pro- 

in writing. perty or right has been made in writing signed by the 

party against whom such property or right is claimed, or by some person through 
whom he derives title or liability, a fresh period of limitation shall be computed 
from the time when the acknowledgment was so signed. 


NOTES. 

to be interfered with. 1928 M.W.N. 811. 
A mere omission by a mortgagor to inform 
the mortgagee regarding his want of title 
in the property mortgaged is not enough to 
constitute active fraud so as to attract the 
application of S. 18. The section is direct¬ 
ed against cases of active and designed 
fraud. 7 O.W.N. 1045. S. 18 is also ap¬ 
plicable to proceedings under U.P. En¬ 
cumbered Estates Act. 14 Luck. 494= 
1939 O.W.N. 227=1939 Oudh 227; 1939 
A.L.J. 447. 

Pleadings.— Fraud—Plea of express aver¬ 
ment—Necessity of. 16 I.C. 804=32 P.R. 
1913. 

Knowledge of Fraud. —To bring his 
case within S. 18 the plaintiff must allege 
when the fraud pleaded came to his know¬ 
ledge. 49 I.A. 312=1922 P.C. 336 (P.C.). 
Knowledge of fraud—Guardian’s know¬ 
ledge, if binds ward. 37 B. 158=19 I.C. 
405. Time for application to set aside sale 
of immovable property of insolvent by In¬ 
solvency Court on ground of fraud runs 
from the moment fraud becomes known to 
applicant. 23 I.C. 397. Knowledge of 

fraud—Auction sale—Judgment-debtor frau¬ 
dulently kept in ignorance of sale—Effect. 

17 L.W. 152=1923 M. 353. also 1928 
C. 349 (a case under 0. 21, R. 90); l.L.R. 
(1938) 1 Cal. 512=1938 Cal. 263. Know¬ 
ledge of fraud—Deed void ab imtio—Smt to 
set aside—Limitation. 70 I.C. 525=26 C. 


exercise of the right, but with knowledge of 
the right. Where it was alleged that the 
decree-holders had fraudulently kept the 
judgment-debtor from exercising his rights 
under O. 21, R. 2 by giving him assurances, 
no extension was granted. 11 L.B.R. 

= 1923 R. 103. As to knowledge of right 
jce also 41 M. 488. 

Sec. 19: Scope of.— 40 M. 698 ; 40 
A. 360. There must be clear acknowledg¬ 
ment of liability. 1936 A.L.J. 625=1936 
All. 522. The section is not confined to 
acknowledgments in respect of debts, but 
applies to cases in which a plea of limita¬ 
tion is raised to bar a claim to movable or 
immovable property and also to acknow¬ 
ledgments saving the bar of limitation in 
cases of applications for execution of 
decrees. 53 A. 963=137 I.C. 243=1932 A. 
199. For a case to be brought within the 
purview of S. 19 there must be a definite 
or unequivocal acknowledgment of the debt. 
1935 R. 152. The acknowledgment contem¬ 
plated by S. 19 is an acknowledgment of 
liability. Where the pzvty pleads payment 
of the entire amount of a certain date there 
is no question of acknowledgment. 28 N. 
L.R. 348. An admission of execution of 
a promissory note coupled with denial of 
liability on the ground of having received no 
consideration does not amount to an acknow¬ 
ledgment. [33 C. 1047 (P.C.), Dist.], 
151 I.C. 376=36 Bom.L.R. 334=1934 B. 
186. 


I 


W.N. 479. 

Knowledge of right. —When the true 
nature of rights was not discovered by the 
plaintiff earlier than that time at which his 
demand for possession was resisted. Held, 
limitation began from the date of resistance. 

45 A. 179=50 I.A. 69=44 M.L.J. 489 (P. 
C.). See also 52 I.C. 958; 43 I.C. 671. 

A person desiring to invoke the aid of 
S. 18 must establish that there has been 
fraud, and that by means of such fraud lie 
has been kept from the knowledge of his 
right to sue. 36 C.L.J. 295=49 C. 886. 
See also 80 I.C. 590=1924 N. 94=20 NL 
L.R. 23; 7 R. 104=1929 R. 62; 1929 A. 
721 (2); 42 I.C. 548; 48 I.C. 970; 1933 R. 
110=144 I.C. 980. Knowledge of right— 

Benamidar impleaded defendant—Real owner 
added after period of limitation-Effect. 
26 I C 860. In the case of an imcertihcd 
adjustment, it is not open to the judgment- 
debtor to claim an extension of time to app!> 
under O. 21, R. 2, C P. Code 'he gromul 
of fraud. 16 C.W.N. 92^13 LC. 63_1^ 
C L I 174* L.B.K. 303— 

1923 R. 103. S. 18 docs not deal with the 


Before the Expiration of the Period.— 
[See notes under S. 4, The 

acknowledgment must be made before the 
expiration of the period. 6 C. 340; 2 A. 
443. S. 4 of the Limitation Act can come 
into operation only after the period of limi¬ 
tation prescribed has already expired, while, 
under S. 19, it is necessary that the acknow¬ 
ledgment should be signed before the ex¬ 
piration of the period prescribed. S. 19 
cannot also include the period extended by 

S. 4. 1937 M. 367= (1937) 1 M.L.J. 262. 
Spp also 1940 N.L.T. 607; 1937 Lah. 1^; 
(1937) 2 M.L.J. 703=1938 Mad. 19. So, 

where limitation for suit on promissory note 
expires during vacation, an acknowledgment 
after that date but before re-opening of 
Court will not avail. (Ibid,) See also 35 
C.W.N. 370; 36 B. 782. But Ji'e contra 
38 P.L.R. 934c=164 I.C. 650; 110 
I.C. 76=1928 N. 192; 48 A. 726, S. 19 

cannot apply to an acknowledgm^t made 
after expiry of period of limitation 
cribed, but during tlic period excluded by 

S. 52 of the U.P. Court of Wards Act, 
and so such an acknowledgment cannot ex- 
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tend time. I.L.R. (1938) All. 363=1938 
A.LJ. 252=1938 All. 217 (F.B.). Plea 
of jus tertii in a prior suit cannot be relied 
on in a subsequent suit as it did not consti¬ 
tute an acknowledgment within the meaning 

of S. 19. 1933 L. 491 = 145 I.C. 343=34 

P.L.R. 841. Per Sidaiman, A.C.J .—The 
onus lies on the creditor to prove that the 
acknowledgment to paj' a money debt was 

made within time. 53 A. 963=137 I.C. 243 
1=1932 A. 199. A payment within the period 
of limitation saves limitation provided there 
is an acknowledgment in writing. It does 
not matter even if the acknowledgment is 
made beyond the period of limitation as it is 
the payment and not the acknowledgment 
which saves limitation. The acknowledg¬ 
ment is merely a matter of evidence provid¬ 
ed it is signed before the suit is commenced, 
is sufficient. 57 B. 453=35 Bom.L.R. 471= 
1933 B. 252. As to acknowledgment during 
holidays, see 26 B. 782; 25 B. 586=30 Bom. 
L.R. 733. An acknowledgment after limi¬ 
tation period cannot save the operation of 
the Act, 42 A. 390=58 I.C. 597; 42 A. 575 
=56 I.C. 986 (F.B.); 1930 L. 985; 1930 O. 
287; 1930 A. 467. A series of acknow¬ 

ledgments each within three years of the 
one next preceding will save limitation. 6 

C. 340; 25 B. 586. The word prescribed^* 
in S. 19 means prescribed by the Schedules. 
1922 N. 250 (26 B. 782). It means pres¬ 
cribed by any law for the time being in 
force and not merely by the Limitation Act, 
First Schedule. 80 I.C. 743=1925 A. 68 . 
See, also 1927 A. 114=49 A. 67=98 I.C. 
1005: 30 Bom.L.R. 733; 32 L.W. 502; 
(1937) 2 M.L.J. 703=1938 Mad. 19=46 
L.W. 559=1.L.R. (1938) Mad. 439. But 
a promise under S. 25, Contract Act, 
be made after the period. 1928 N. 124. 

An acknowledgment subsequent to the period 
of twelve years after the execution of a 
mortgage but within the extra period ^“Ow¬ 
ed by S. 31 will not save limitation. 1929 
*M. 791=57 M.L.J. 353. See also 1930 M. 
W.N. 1930=32 L.W. 502. Though an 

unconditional acknowledgment has been held 
to imply a promise to pay, it is not by itself 
sufficient to constitute a “promise within 
the meaning of S. 25 (3) of the Contract 
Act So an acknowledgment made after the 
expiry of the period of limitation on the 
original note cannot form the basis of a 
suit. 1930 P. 604. As to plea of novation 

of contract on settlement of accounts, sec 

130 I.C. 503 (1)=1931 O. 97. Mortgage 

by conditional sale— Failure of mortgagee to 
take possession after stipulated period— 
Unregistered acknowledgment of amount 
due—Effect of. 145 I.C. 159—1933 L. 174. 
As to the meaning of the words .before the 
expiration of the period prescribed for a 

suit,’* see 1933 L. 47—34 P.L.R. 252. 

Applicability.— Section applies to exe- 

cudof proceedings. 79 I.C. 897=1925 P. 
197 5^^ also 20 C.W.N. 272=43 C. 207; 

20 ‘C.W.N. 952; 1 P.L.J. 214. Also to 


frl" Limitation 

Ac of im 1929 L. 124. There is a 

dtsttncitOH bettveen an acknowledgment of a 

right to an account and an acknowledgment 

o/ a debt. For an acknowledgment of a 

right to an account there need not be an 

acknowledgment that a debt or even a 

thereof is actually due. 
yv here the parties in effect state that there 
IS a right to a pending account between them 
and each has got a claim to recover the 
balance which may be found due on the 
accounts being looked into by certain arbit¬ 
rators and each agrees to pay the other the 
balance so found due, there is a sufficient 
acknowledgment of a right to an account 

mL M.W.N. 998=1937 

Mad 38. An acknowledgment falling under 

b. 19, need not necessarily be a stamped 
acknowledgment falling under Sch. I 
Art. 1 of the Stamp Act. The latter must 
be written with the intention of supplying 
evidence of the debt; whereas a document 
containing an admission of liability, such as 
a letter reciting a settlement of accounts, 
would save limitation under S. 19 though 
52^ stamped. I.L.R. (1939) Nag. 695= 
20 N.L.J. 276=1938 Nag. 51. A docu¬ 
ment as an acknowledgment under S. 19 
cannot operate to save limitation unless it 
has been executed within time; also in such 
a case the suit must be found on the original 
cause of action. The document itself can¬ 
not be used as the basis of the suit I L 
R. (1940) Nag. 441=1938 Nag. 180. ’ A 
subsequent acknowledgment containing 
clearly a promise to pay the balance due on 
a promissory note can be the basis of a suit 
even though the original promissory note is 
not admissible in evidence. (1938 Lah 

cnc’ P-L.R. 801=1938 Lah! 

505. Where acknowledgment implies a 

promise to pay, a suit can be brought on the 
basis of such acknowledgment considered as 
an agreement provided consideration is 
proved. Where a suit is brought on such 
basis, the plaintiff must be taken to allege 
a valid agreement and if the defendant does 
not plead lack of consideration, then con¬ 
sideration must be taken to have been 

proved. I.L.R. (1938) Lah. 193=40 P L 
R. 533=1938 Lah. 234 (F.B.). 

Construction.—S. 19 must be construed 
liberally. 86 I.C. 859=1925 L. 529; 
also 139 I.C. 218=1932 B. 531. 

“Liability in respect of such property or 
RIGHT.”— An acknowledgment must be one 
from which an absolute promise to pay can 
be inferred or an unconditional promise to 
pay a specific debt or there must be condi¬ 
tional promise and evidence that the condi¬ 
tion has been performed. 16 M.L.J. 300 
=33 C. 1047 (P.C.); 16 M.L.J. 563=29 
M, 519; 49 A. 801=1927 A. 488 (2)* 49 
A. 726=102 I.C. Ill; 1927 A. 577. An 
unconditional acknowledgment implies a 
promise to pay. 1929 L. 263=10 L 745- 
1929 L. 264. As to effect of conditional 
acknowledgment, see 1939 Lah. 31; 1937 Pat, 
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616; 1937 Lah. 827 (Debt need not be express¬ 
ly specified) ; It need not necessarily con¬ 
tain a promise to pay, or amount to 
a promise to pay. The endorsement 
made by the debtor acknowledging the 
correctness of an account which showed him 
a debtor to the extent stated is a clear ac¬ 
knowledgment of the debt, with the ordinary 
implication of a promise to pay, and is suffi¬ 
cient for the purposes of S. 19. 174 I.C. 

585=^1938 Pat. 139. S. 19 is not corn- 

trolled or limited, by the language of the 
proviso to Column 3 of Art. 183 of the Limi¬ 
tation Act. An admission of liability in 
respect of a decree of a High Court which 
amounts to an acknowledgment within the 
meaning of S. 19 is sufficient to extend the 
period of limitation for -execution of the 
decree, although the admission is not made 
to the decree-holder. I.L.R. (1939) 2 Cal. 
523=44 C.W.N. 322=1940 Cal. 210 (1). 

The acknowledgment must be in respect of 
the property or right, subject or litigation. 

23 O.C. 176; 104 I.C. 572. There must 

be a clear acknowledgment of liability in 

respect of a right. 1936 A.L.J. 625=1936 

A. 522. Acknowledgment of present liabi¬ 
lity only is necessary. 41 M. 693=47 M. 
L.J. 840. Whether an acknowledgment is 
one of an existing liability or not, depends 
upon the terms of the acknowledgment, and 
subsequent events or external evidence can¬ 
not be relied upon with a view lo show 
that there was an existing liability at the 
time and thus to place upon the acknowledg¬ 
ment an interpretation of which it would not 
otherwise admit. 34 Bom.L.R. 953=19x32 

B. 531. also 1939 A.L.J. 2=1939 
All. 179 (letter promising to send money 
in 2 or 4 days). 15 Luck. 537=1940 O.W. 
N. 425=1940 Oudh 305; 1939 Rang.L.R. 
594=1939 Rang. 401; 8 Cut.L.T. 1; 19x39 
Rang. 280 (payment on account); I.L.R. 
(1937) Nag. 374=1937 Nag. 304; 1940 

Lah. 102 (Endorsement of payment by 
debtor on back of the bond); 1938 A.M.L.J. 
139 (filing of schedule of creditors by an 
insolvent-debtor in his Insolvency petition) ; 

41 P.L.R. 356=1939 Lah. 31 (List of 
debts due from a minor’s estate filed by 
guardian). A receipt bearing one anna 
stamp can serve as proof of acknowledg¬ 
ment, though inadmissible as bond for want 
of proper stamp. 1929 A. 

13 Luck. 376=1937 Oudh 387=1937 O.M. 
N. 622. But a defectively or msufhcicntly 
stamped promissory note cannot be used m 
evidence as an acknowledgment of a debt 
under S. 19. Nor can it be impounded 
under .S. 33 of the Stamp Act and then ad¬ 
mitted in evidence. S. 3o of the Stamp 

“ pCiiS! % gtfeVcfrsS; 

Sec also 1938 N.L..T. ^5 An express 
repudiation by' a letter, of the plain¬ 
tiff’s claim coupled with a denial of existing 
liability is not an acknowledgment of liabi¬ 
lity under S. 19. 20 I.C. 10=11 A.L.J. 


601:33 C. 1047 (P.C.): 42 Mad. 637; 11 Pat 
L.J. 551.=78 I.C. 919; 41 P.R. 916=32 
I.C. 497; 1927 A. 317=100 I.C. W 
Entries as to payment of rent in an account 
book not signed by defendant or his autho¬ 
rized agent are not acknowledgment 34 

A. 464=10 A.L.J. 1. See also 1930 A. 
124. The question whether any particular 
endorsement amounts to an acknowledg¬ 
ment or not within the meaning of S. 19 
must depend on the actual words which have 
been employed. The Court cannot go 
beyond those words for the purposes of the 
section. The endorsement itself must con¬ 
tain the acknowledgment either express or 
implied. I.L.R. (1939) All. 200=1938 A. 
L.J. 1233=1939 All. 177. An admission 
by the debtor of the existence of an un¬ 
settled account between him and the credi¬ 
tor coupled with an expression of willing¬ 
ness to have it settled with him and a query 
whelher anything would be done implies an 
admission of liability for the amount that 
may be found due upon the settlement, A 
denial of liability for the amount claimed by 
the creditor based upon certain calculations 
by him cannot be read as a total denial of 
liability for any amount, but is only a denial 
of liability to the extent asserted by the 
debtor. A letter containing such an admis¬ 
sion sent by the debtor in reply to a notice 
of demand made by the creditor is an 
acknowledgment of liability sufficient to save 
limitation under S. 19. 49 L.W. 106= 
1939 Mad. 3(X). An admission of liability 
coupled with a declaration as regards die 
arrangement proposed for its satisfaction 
is a sufficient acknowledgment of liability for 
the purpose of saving limitation. 47 L.W. 
351 = 1938 Iliad. 496=(1938) 1 M.L.J. 450. 
On a settlement of mutual accounts entry 
as to the amount payable by one to the other 
is a distinct promise to pay and saves limi¬ 
tation. 1929 L. 695; 137 I.C. 840=33 P. 
L.R. 940=1932 L. 470. A signature 
\yrittcn by a third person under the direc¬ 
tions of the person whose signature is in. 
question, and in his presence, is proper 
signature and is personal signature for the 
purposes of S. 19. 10 I.C. 215. Whether 
an acknowledgment after the period of limi¬ 
tation is sufficient to form the basis of a 
fresh action, sec 23 Bom.L.R. 1186=1922 

B. 168; 1931 L. 69. An acknowledgment 
must distinctly refer to the liability in dis- 
])ute: it may be express or may be left to 
implication which however must be a neces¬ 
sary implication. It need not be addressed 
to the creditor. 45 B. 934=61 LC. 406; 
24 Bom.L.R, 713=46 B. 1000 ; 89 I.C. 617 
=23 A.L.T. 869=1926 A. 75; 91 LC. 461 
=1926 C. 686; 104 I.C. 572; 6 O.W.N. 
943; 7 O.W.N. 1195, An aclmowledgm^t 
need not contain an admission that a precise 

sum is owing but an acknowledgment that 

something is or mav be due is sufficient. 
1933 R. 147=144 I.C. 996; 162 LC. 806= 
1936 L. 276. .S'**** also 41 P.L.R. S53t: 
19x39 Lah. 216. The signing by a mortga^®* 
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of an entr 3 ^ in the register of sanads granted 
to him and reciting the mortgage amounts 
to an acknowledgment within S. 19. 45 B. 
934. also 91 I.C. 461 = 1926 C. 686, 

So also a statement setting out the admis¬ 
sion of a liabilit}^ in general terms. 35 B. 
302=10 I.C. 888. A stranger purchasing 
property' at a sale in execution does not 
acknowledge a mortgage on the property by 
reason of the fact that the sale proclama¬ 
tion and the certificate of sale state that the 
property is subject to mortgage. Sale pro¬ 
clamations do not conclude questions of title, 

59 M. 312=44 L.W. 887=1936 M. 70. A 

statement by a decree-holder under O. 21, 
R. 66, C.P. Code, was held not to amount 
to an acknowledgment. 1931 A.L.J. 862. 
An acknowledgment of the debt in an ap¬ 
plication before a Debt Conciliation Board, 
If made before the period of limitation ex¬ 
pired, it would extend the period of limita¬ 
tion for a suit in respect of the debt. 190 
I.C. 818=1940 N.L.J. 217=1940 Nag. 214. 
An acknowledgment does not require new 
consideration nor an actual promise to pay. 

50 C. 974=28 C.W.N. 322; 48' M. 693=47 
M.L.J, 840; 25 M.L.J. 259=21 I.C. 30; 

1936 M. 939. But 20 I.C. 501. Loan 
of money in 1920—Pledge of shares in 1922 
not in writing—If acknowledgment—Pay¬ 
ment of interest in 1924—Limitation—If 
saved. 37 Bom.L.R. 165. An acknow¬ 
ledgment of a barred debt is of no avail to 

save limitation. 67 I.C. 298; 1933 L. 209= 
34 P.L.R. 480. But 38 P.L.R. 939= 

1937 Lah. 162; 132 I.C. 420 ; 54 A. 506= 
140 I.C. 783=1932 A. 461. The onus of 
proof lies on the plaintiff to show that his 
case comes within the period of limitation 
on account of such acknowledgment. 45 A. 
506=1932 A. 461. A deposition made by 
the defendant in another case which was not 
signed by him or his duly authorised agent 
is not a valid acknowledgment. 45 I.C. 99 
=34 P.R. 1918. See also 12 R. 610=1934 
R. 282. Where in a sale deed it was recited 
that the property was conveyed as part pay¬ 
ment towards the principal amount due to 
the vendee on an earlier mortgage and it 
was so endorsed, and where further the 
executant appeared before the Registrar and 
admitted execution of the same, on a ques¬ 
tion whether there was thereby an aclcnow- 
ledgment of the mortgage debt. Held, that 
the appearance before the Registrar and 
acknowledgment of the execution of the 
sale-deed amounted to an admission not only 
of execution of the deed in question but 
also of all matters set out in the deed itself. 
The acknowledgment in writing before the 
Registrar is an acknowledgment which could 
be availed of to save limitation. 1938 M. 
W.N. 113=1938 Mad. 429. See also I.L. 
R. (1939) Kar. 693=1939 Sind 113 (re¬ 
cital of debt in a reference to arbitration). 
Legal consequences need not be acknow¬ 
ledged. 42 M. 53=35 M.L.J. 552. An 
Acknowledgment by a judgment-debtor of 


the amount due by him under a mortgage 
decree falls under S. 19 and saves limita- 
tion for a final decree for sale. 20 I.C 
501—180 P.W.R. 1913. Admission of the 
existence of relationship of creditor and 
debtor is necessary for an acknowledgment 
imder S. 19. 31 M.L.J. 231=40 M. 701. 
Payments in discharge of a debt evidenced 
by unstamped and therefore inadmissible 
pro-note are payments against or acknow¬ 
ledgments of the original debt and not on 
account of the pro-note. 34 I.C. 417 * iq26 

813 

—40 C.W.N. 399. A promise to remit 
m^ey due on a particular document is a 
sufficient acknowledgment. 29 I.C. 36. 
Acceptance of an award directing the parties 
to share equally the outstandings and 
amounts found payable in the accounts of 
the partnership is not an acknowledgment. 
28 I.C. 864. Reference to the mortgage 
and its transfer as the title under which a 
party holds is sufficient acknowledgment of 
the right. 28 I.C. 69=28 M.L.J. 266. A 
letter admitting dues on settlement of ac¬ 
counts is an acknowledgment. 12 I C 410* 

7 P. 238=1928 P. 221; 30 Bom.L.R.' 688| 
80 I.C. 355 (1)=46 M.L.J. 468. al^o 
32 Bom.L.R. 1390=128 I.C. 911 = 1931 B 
74. But 23 I.C. 587=19 C.W.N. 17o! 
The contractors were claiming about a lakh 
and fifty thousand rupees and the officials 
of the Municipal Committee, who had gone 
into the matter, admitted an account of 
Rs. 17,000 odd subject to counter-claims on 
behalf of the Committee. Held, that such a 
position implied unsettled outstanding ac¬ 
count between the parties and that the 
acknowledgment extended limitation. 17 L. 
737=1936 L. 629. Letter agreeing to pay 
if balance is found due is acknowledgment. 
1930 A. 124. A letter written by a debtor 
to his creditor agreeing to renew a promis¬ 
sory note which is about to become barred 
by limitation constitutes an acknowledg¬ 
ment. 40 C.W.N. 130. A reply by a cus¬ 
tomer to a tradesman to his bill with the 
words “accounts rendered,” that detailed ac¬ 
count will be sent, does not amount to an 
acknowledgment. 36 M. 68=21 M.L.J. 
1024. See. also 22 Pat.L.T. 1057. A 
letter offering to pay as a matter 

of grace and for the sake of the recom¬ 
mendation of a third person, does not 
amount to an acknowledgment of any liabi¬ 
lity. 35 P.L.R. 529=1934 L. 475. Oral 
evidence is admissible to prove the identity 
of the debt, or right or the name of the cre¬ 
ditor of the person entitled to the right, or 
the date of an acknowledgment and these 
need not appear on the face of the writing. 
Inference from terms of deed permis¬ 
sible. 1930 L. 985; 65 I.C. 279=17 N.L. 

R. 209; 26 N.L.R. 320. The writing 
sought to be used as an acknowledgment 
should in itself import that the person mak¬ 
ing the acknowledgment is under an exist¬ 
ing liability. 65 I.C. 279=17 N.L.R. 209. 
Mere admission of ka^xoms implies acknow- 
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NOTES. is a sufficient acknowledgment even if it be 

ledgment of subsisting kanom. 30 I..W. accompanied by a refusal to pay. 53 I C 
1045=57 M.L.J. 789. An endorsement on 898=23 C.W.N. 921. An unconditional 
a promissory note, “paid Rs. 350 towards acknowledgment implies a promise to pay 
this promissory note and endorsed the pay- consequently, if it is unstamped, it will be 
ment hereon,” can be read as an acknowledg- admissible on payment of the requisite 
ment of liability under S. 19 of the Limi- penalty. 119 I.C. 417 (2); 1933 L. 47cz34 
tation Act. The use of the words "towards” P.L.R. 252. See also 130 I.C. 570; 1941 
in itself implies that more remains to be Lah. 23; 1941 Rang. 244. Where the debt 
paid, i.e., that the payment is made on due on an unstamped pro-note is acknow- 
account of a larger sum due under the ledged, the acknowledgment is part of the 
instrument. (1942) 1 M.L.J. 469 (F.B.). same transaction as the loan by the promis- 
See also 8 Cut.L.T. 1, There is no rule sory note and cannot be treated as an inde- 
of law that an admission of a past liability pendent transaction upon which the plaintiflF 
unaccompanied by an allegation of discharge could frame a cause of action. 1933 A. 280 
should in all cases be interpreted as an ad- =141 I.C. 130. The endorsement of can- 
mission of a subsisting liability. The ques- cellation on a prior promissory note at the 
tion in each case is, is it a proper inference time of execution of a fresh promissory 
to draw from the facts and circumstances, note for the amount due under the earlier 

that the debtor intended to make an admis- one amounts to a valid acknowledgment of 

sion that on the date it was made, the debt liability, so as to keep alive the original 

was existing. 1935 M. 371=68 M.L.J. 73. liability. 48 L.W. 498=1938 Mad. 34= 

An acknowledgment to be valid must be =(1938) 2 M.L.J, 846. Unconditional 

in writing signed by the party; where it is acknowledgment—Whether constitutes a 
merely initialled, it is not a proper acknow- fresh cause of action—Nature of the plea 
ledgment. 96 I.C. 700=51 M.L.J. 414= of limitation in such a case. 53 A. 961= 
1926 M. 827. A statement made in a cri- 137 I.C. 243=1932 A. 199. A suit lies on 
minal Court which did not contain the sig- an unconditional acknowledgment. 33 P.L, 
nature of the party is not a valid acknow- R. 517 (2) = 1932 L. 400. Striking ihe 
ledgment. 26 A.L.J. 420=1928 A. 310. balances by the executant of a bond from 
Nor an admission of a debt recorded in a time to time imports a promise to pay the 
deposition by the defendant made in insol- debt so as to furnish a fresh cause of action, 
vency proceedings, and recorded and cerli- 116 I.C. 464=1929 L. 421. An aclcnow- 
fied under C.P. Code, O. 18, R. 5 ledgment by the judgment-debtor of his 
(Rangoon), but not signed by the defen- liability for portion of money by means of 
dant. 12 R. 610=1934 R. 282. The clerk an application for adjustment under 0. 21, 
certifying cannot be deemed the agent of the R. 2, gives a fresh start of limitation in 
defendant. 1934 R. 282. An answer respect of the entire amount. 1930 C. 304. 
given to interrogatories in a previous Applicability of section—Suit filed in wrong 
suit merely stating the existence of an Court—Defendant filing written statement- 
entry in the firm’s books credited to Acknowledgment by him gives fresh start- 
the name of a certain person is no ing point of limitation—Ss. 14 and 19 whether 
acknowledgment of an existing liability, can be read together. 32 Bom.L.R. 58. 
1929 L. 8^. A document undated and un- The inclusion of a debt due on a promis- 
signed by the mortgagee or his duly autho- sory note executed by a deceased person on 
rized agent cannot save limitation under the form of valuation filed with a petition 
S. 19 in a suit for redemption of the niort- for the grant of letters of administration to 
gage. . 20 I.C. 62. An entry in the bahi the estate of the deceased by some of the 

of the mortgagee signed by the mortgagor heirs of a deceased ^lahomcdan is an acknow- 

and bearing the name of the former as a ledgment against those heirs. 1930 M. 218. 
scribe cannot be regarded as a valid acknow- If the acknowledgment of the liability is 
ledgment of the mortgagor’s right to redeem, capable of being identified with the liability 
131 1.(3. 349=1931 L. 122, There must be sought to be enforced in the suit by adduc- 
a distinct acknowledgment of an existing ing independent evidence, the acknowledg- 
liability or jural relation. IS I.C. 363=5 ment should be regarded as a good acknow- 
Bur.L.T. 81. Where on a proper con- ledgment for the purpose of saving limita- 
struction, the defendant purported to say ‘no tion. 1930 A. 368. Acknowledgment in a 
doubt there is a contract into which we benami sale-deed is sufficient. 1930 M. 
entered but no money is liable to be paid under 796. A sub-mortgage can amount to a valid 
the contract because I am prepared to sec acknowledgment that the property^ was on 
the contract through’. Held, it did not that date held under mortgage right, oc 
amount to an acknowledgment. 41 L.WL Bom.L.R. 1096=1930 B. 466 
476-1935 M 287. 5'ec also 155 I.C. 721 a/.fo 180 I.C. 795=1939 Pat. 427; 8 O.W. 
=39 C.W.N. 139=60 C.L.J. 396=1935 C. N. 541; 8 O.W.N. 522. Admission o£ 
255. Letter stating that accounts settled by liability in a deed of gift by 
creditor arc correct is not acknowledgment. favour of his son is sufficient. 1931 U. 

91 I.C. 494=1925 M. 1215. It is not ncces- Decree dert and ordinary DKBT.-^n 
sary that the acknowledgment should be acknowledgment to save limitation uMcr 
addressed to any particular person and it S. 19, must either’be a direct ftcknowicag- 
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ment of the debt or an acknowledgment of 
such a kind that an acknowledgment of the 
debt is inevitably implied. An acknowledg¬ 
ment of a decree debt is obviously not neces¬ 
sarily the same as an admission that if the 
debt which had ripened into a decree had 
still been alive at the time of the acknow¬ 
ledgment he would have been liable. 1937 
Mad. 826. 

Acknowledoment to whom to be made. 
—14 I.A. 168=14 C. 801 (P.C.); 10 C. 
W.N. 551=30 C, 613. The acknowledg¬ 
ment of a receipt as mortgagees to the Gov¬ 
ernment is a sufficient acknowledgment. 37 
B. 326=40 LA. 68=18 I.C. 909=25 M. 
L.J. 101 (P.C.), affirming 2 I.C. 469=11 
Bom.L.R. 318. An acknowledgment to 
have the effect of saving limitation need not 
be addressed to the person entitled to the 
property, 13 I.C. 603=16 C.W.N. 346; 
91 I.C. 461=1926 C. 686; 1926 C. 1140=97 
I.C. 710=30 C.W.N. 968; 7 O.W.N. 1195 
1=1931 O. 54 (communication not neces¬ 
sary). 13 Luck. 334=1937 O.W.N. 719= 

1937 Oudh 391 (letter by judgment-debtor 
to third person to ask decree-holder for 
time to pay). An acknowledgment, duly 
signed, although it is addressed to a dead 
person will operate as a valid acknowled- 
ment of a debt to save limitation under S, 19, 

1938 Pat. 180; 53 I.C. 898=23 C.W.N. 92L 
There is a distinction between addressing 
the acknowledgment of liability and acknow¬ 
ledging liability to a person. In order to 
bring his case within limitation the person 
who attempts to enforce his right must show 
that the acknowledgment of liability was in 
his favour though it need not have been 
addressed to him. 38 P.L.R. 855=1936 L. 
659. So when an acknowledgment of liabi¬ 
lity is made in favour of only one of the 
obligees having equal shares, the others are 
not entitled to the benefit of S. 19. The 
obligee having the benefit of S. 19 is 
entitled to recover his share only and not 
the whole amount; 1936 Lah. 659. An 
acknowledgment in a deed of assignment 
executed by the obligor in favour of third 
person is enough to save limitation. 49 
I.C. 868. also 1928 C. 850; 1939 N. 
L.J. 109=1939 Nag. 113 (Entry in list of 
documents filed in Court. ) 

Signed, meaning of. —If, upon a document 
which purports to be an acknowledgment of 
liability, there appears the name of the 
debtor, and that name is introduced under 
his authority with a view to authenticate 
the document, such document is a valid 
acknowledgment of his liability. It is not 
necessary that the debtor’s name should be 
written by himself. It is sufficient if it is 
written by a person acting with authority to 
write his name and to acknowledge the debt 
in question. That would constitute his 
"signature” for the purposes of S. 19. It 
does not make any difference whether 
the debtor is literate or illiterate. The 
section makes no difference between a lite¬ 
rate and an illiterate person. If the debtor’s 




name is introduced into the document of 
acknowledgment in such a way as to show 
that the acknowledgment was intended to 
be his own, the name, whether written or 
printed, would constitute his signature 
under S. 19. Where a letter of acknow¬ 
ledgment is written by a third party at the 
instance of and on the instructions given by 
the debtor, and the debtor causes the letter 
to be posted to the address of the creditor, 
such letter constitutes a valid acknowledg¬ 
ment of liability under S. 19. 18 Pat. 715 

=20 Pat.L.T. 927=1940 Pat. 6. 

Acknowledgment by whom—Authority 
TO acknowledge. —An acknowledgment of 
liability by a Hindu woman in possession for 
her interest, of the estate of her husband or 
father, will not extend the period of limita¬ 
tion as against the reversioners. 35 A. 227 
=40 I.A. 74=25 M.L.J. 131 (P.C.), 
affirming 32 A. 33. An acknowledgment by 
principal debtor does not save limitation 
against the surety unless it is shown that the 
latter allowed himself to be represented by 
the person who made the acknowledgment. 
132 I.C. 590=1931 L. 691. 5*^^ also 8 O. 
W.N. 544; 44 C.W.N. 322=1940 Cal. 210. 
But S. 19 or 21 do not contemplate that the 
authority to be given to the agent must in 
every case be an express authority. 133 
I.C. 155=1931 A. 398. An agent who had 
general authority to settle the purchase 
price of the goods could plainly also 
arrange to prevent the time from becoming 
a bar to it. 24 C.W.N. 153=55 I.C. 543 
(P.C.): 100 I.C. 784=4 O.W.N. 275. 

Also a letter by a general agent written at 
the instructions of the debtor and signed by 
the agent. 1929 O. 479. Where the letters 
forming part of the correspondence between 
the parties in connection with the payment 
of a loan were written by persons who were 
not only general agents of the debtor but 
one of them was the assistant manager and 
the other the manager of the estate, the 
Court can presume them to be persons who 
were duly auhorised to make acknowledg¬ 
ments on behalf of the debtor. 162 I.C. 
362=1936 O. 280. When the acknowledg¬ 
ment is written by an agent duly authorized 
in that behalf, if he affixes thereto the name 
of his principal in any position, even by 
impressing it with a rubber stamp, such 
affixation of the name of the principal must 
be held to be a signing of document within 
the meaning of S. 19. 13 R, 522=1935 R. 

160. As to effect of acknowledgment by 
agent of mortgagee, see 1933 L. 345=34 P. 
L.R. 862=14 L. 587. See also 12 Luck. 
531=1937 Oudh 26 (acknowledgment by 
officer of Court of Wards binds minor 
ward.) See also 1938 A. L.J. 252 
(Collector in charge of Court of 
Wards. Se^ also 41 Bom.L.R. 391= 
1939 Bom. 237) ; 16 Luck. 701=1941 

Oudh 254 (Letter by Pleader acknowledg¬ 
ing liability). An acknowledgment by the 
mukhtar-i-am of a person not specially em¬ 
powered to make such acknowledgment is 
not valid. 44 A» 546=20 A,L.J, 359=1936 
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O.W.N. 957—1956 0 . 332. An acknow¬ 
ledgment of liability by a guardian ad litem 
of a minor, who is also the lawful guardian 
under the personal law of the minor, is 
effective against the minor, whether or not 
such acknowledgment is for his benefit. 
I.L.R. (1939) 2 Cal. 33=69 C.L.J. 543= 
43 C.W.N. 604=1939 Cal. 399. See also 
41 Bom.L.R. 391 = 1939 Bom. 237. An 
acknowledgment of a debt due by a firm 
under dissolution made by a receiver of that 
firm is valid to save limitation if he is autho¬ 
rized by the order appointing, 48 I.C. 179 
=35 M.L.J. 571. A receiver may be an 
agent authorized to make an acknowledg- 
ment within S. 19, Expl. II, 35 M.L.I, 
571; 1937 Mad. 764=(1937) 2 M.L.J. 627. 
But not the Official Assignee.. 35 Bom. 

L. R. 12=1935 B. 91. Nor is the person 
appointed under Ss. 37 and 43. Provincial 
Insolvency Act, to receive the property of 
the insolvent, on annulment of his adjudica¬ 
tion. 1935 R. 152. Admission of liability 
by a partner in his insolvency schedule docs 
not bind the other partners but it binds the 
Official Assignee. 36 I.C. 389. In the 
absence of express evidence of autho- 
nty, an acknowledgment of a partnership 
debt by an ^-partner, after the dissolution 
of partnership does not bind any ex-partner. 

18 M.L.T. 273=30 I.C. 675. Acknowledg¬ 
ment by partner after dissolution binds the 
firm if the creditor had no notice of the 
dissolution. 1929 L. 266=118 I.C. 529 
also 39 P.L.R. 21=1937 Pat. 507 
(Acknowledgment by mortgagee after sale 
of equity of redemption); I.L.R. 1940 

M. 872= (1940) 1 M.L.J. 766 (F.B.); 
1937 Mad. 826. Direct evidence that one 
of several partners or co-contractors had 
authority to acknowledge liability or make 
payments so as to save limitation as against 
his partners or co-contractors is not neces¬ 
sary, but such authority can be inferred 
from surrounding circumstances such as the 
position of other co-contractors or partners. 
Where the endorsement was made and sign¬ 
ed by one of partners in the ordinary course 
of business and such an endorsement was 
made with the implied consent of the other 
partners, held, that he had authority and it 
saved limitation. 1935 L. 559. Acknow¬ 
ledgment by surviving partner—If binds 
heirs of deceased partner. 37 Bom.L.R. 
516. A partner of a money-lending busi¬ 
ness which is being wound up, has no autho¬ 
rity to give an acknowledgment for a sub¬ 
sisting debt so as to bind the firm. 8 L. 
B.R. 363=36 I.C. 225. An acknowledg¬ 
ment by one of two mortgagees of the title 
of mortgagor would not save the mort¬ 
gagor’s right to redeem from being barred 
by limitation where the mortgage was a joint 
mortgage. 34 A. 371=14 I.C. 132. .Vcc 
(ilso 5 Lah.L.J. 117; 151 I.C. 385 (l)c= 
1934 L. 293 (1). An acknowledgment of 
liability by one of several mortgagors will 
ordinarily give a fresh start of limitation 


against the mortgagor who acknowledges the 
same. It is only when he makes the acknow¬ 
ledgment on behalf of the others also under 
circumstances which would make him an 
agent of the other co-mortgagors under 
S. 21, that limitation would be saved against 
the others as well. 18 Pat. 434=184 I.C. 
597=20 Pat.L.T. 619=1939 Pat. 451. 

A letter written by the debtor (mort¬ 
gagor) to a third person, in which he agrees 
to give him a lien over certain properties 
"now with the creditor mortgagor as colla¬ 
teral security" (the title deeds having been 
deposited with the 'creditor as equitable 
mortgage previously), is an acknowledg¬ 
ment of the existence of the equitable rnort- 
gage which would save limitation under 
S. 19. The fact that the letter is not re¬ 
gistered does not make it inadmissible in 
evidence, because it is relied on only as evi¬ 
dence of a collateral fact, namely an acknow¬ 
ledgment by the debtor-mortgagor under 
S. 49 of the Registration Act. A compul¬ 
sorily registrable document, though un¬ 
registered and inadmissible in evidence of a 
transaction affecting immovable property, 
may be admitted as evidence of a collateral 
fact or for anv collateral purpose. 48 L. 

W. 292=1938 Mad. 865=(1938) 2 M.L.J. 
534. An acknowledgment of liability by 
some only of the heirs of a mortgagor 
against whom a decree for sale on the basis 
of a mortgage has been passed does not 
operate to save limitation as against the 
other heirs of the mortgagor. (41 A. Ill 
and 1927 A. 209, Overr.; 26 A.L.T. 723, 
Appr.) 1936 A.L.T. 1140=1936 A. 820 
(F.B.). .S-cc 56 M.L.T. 630; (1940) 2 
M.L.T. 326=52 L.W. 364; 19 Pat. 938= 
1940 P.W.N. 608 for the effect of 
acknou'ledgwent hy one of the. co-heirs. 
An acknowledgment by a judgmait-debior 
may save limitation against the auction- 
purchaser, 44 I.C. 533=22 C.W.N. 278. 
Court of Wards has power to give an 
acknowledgment so as to give a new period 
of limitation. 34 I.C. 209=43 C. 211; 
1936 O.W.N. 967=165 I.C. 269. An 
acknowledgment in writing by some of 
several judgment-debtors within three years 
from the date of the last execution appli¬ 
cation saves limitation against all. 22 I.C. 
709; 27 L.W. 820=54^M.L.J. 150. But 
•rre 16 C.W.N. 493=13 I.C, 702; 25 M. 
220; 32 M. 421; 27 A. 575. An acknow¬ 
ledgment of a debt made within limitation 
by the manager of a joint Hindu family 
binds other members of the family. 36 A. 
264=23 I.C. 429; (1941) 2 M.L.J. 311; 41 
C.L.T. 535=1925 C. 1153; 86 I.C. 69^ 
1925 0. 394. But see 1923 L. 135; 10 L. 
W. 466=84 I.C. 318. also 31 I.C. 
30=19 C.W.N. 860 ; 26 I.C. 511; 1924 M. 
96; 32 I.C. 997. Wliere the members of a 
Hindu trading family which has incurred a 
debt have separated, an acknowledgment 

signed by some members of that firm 
cannot save limitation as regards the otiier 
members in tlie absence of proof by the 
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plaintiff creditor that the acknowledgment 
was made on behalf of and with the autho¬ 
rity of those other members as well. In the 
absence of such proof, the acknowledgment 
cannot bind the other members. It would 
bind only the persons making it. 1937 M. 
W.N. 1312. A Mahomedan mother cannot 
make a valid acknowledgment on behalf of 
minor son. 61 P.L.R. 1917=42 I.C. 17. 
A guardian cannot renew or acknowledge a 
debt unless it is for the benefit of the minor 
or unless the document appointing him guar¬ 
dian expressly gives him such power. 43 
I.C. 865=6 L.W. 640. See also 41 M. 
561i=34 M.L.J. 381; 108 I.C. 529=1928 M. 
226; 1939 Cal. 399; 1939 Bom. 237. A 
mere acknowledgment of payment by one of 
the trustees who did not really receive the 
money, cannot bind the institution. 15 I.C. 
186=1912 M.W.N, 181. See also 43 C.W. 

N. 943. An executing Court which merely 
records an admission or plea of the judg¬ 
ment-debtor that a certain sum of money 
was paid towards the decree under execu¬ 
tion is not “an agent duly authorised” of the 
judgment-debtor for purposes of S. 19. 
174 I.C. 28=1937 M.W.N. 355=1937 Mad. 
760. In order that a document signed by 
an agent should be a valid acknowledgment, 
not only must the agent have been duly 
authorised to sign the document in question 
but he must have been authorised to sign 
for the purpose which S. 19, contemplates, 
that is to say he must have been authorised 
to sign on behalf of the person sought to 
be made liable, for the purpose of acknow¬ 
ledging liabiliiy. This authorisation need 
not be direct, it can be implied, but it must 
be to acknowledge the liability in question 
and not merely to sign the document. Where 
a Judge signs the deposition of a witness, he 
is in no sense his agent. The fact that it 
is a party whose deposition it is that is 
signed and not that of a witness does not 
make any difference. His voluntarily going 
into the box does not authorise the Judge 
to sign the deposition containing an acknow¬ 
ledgment. The kind of authorisation con¬ 
templated by S. 19 implies the conferral of 
powers on a person who does not already 
possess them. 1940 N.L.J. 445=1940 Nag. 
354. In a case of a promissory note ex- 
cuted by four persons, one of them made 
a part-payment within 3 years of the 
execution and endorsed it on the same. 
Within 3 years of the date of the said part- 
payment, another executant made a second 
part-payment and endorsement, within 3 
years thereafter all the executants made 
part-payment and endorsements. Held, that, 
by reason of the endorsements, all the pro- 
rhisors must be deemed to have authorised 
and ratified the prior endorsement under this 

C. C M.—430 


section. 1928 M. 173=27 L.W. 820. A 
mortgage was executed by two persons in 
favour of the father of the plaintiff. The 
plaintiff was then a minor living jointly with 
his father. The father died in 1912 and in 
1913 the mortgagors executed a second 
mortgage in favour of another including in 
that mortgage the whole of the amount due 
under the earlier mortgage. In 1928 the 
plaintiff sued to recover the amount and 
claimed that he was entitled to do so within 
three years of his attaining majority. Held, 
that time began to run from the date of the 
execution of the mortgage, but the mort¬ 
gage of 1913 contained an acknowledgment 
and therefore saved limitation. Held, 
further, hat the plaintiff being a minor at 
the time from which limitation has to be 
reckoned, the suit filed within three years 
of the plaintiff attaining majority was compe¬ 
tent. 1932 A.L.J. 1012. An acknowledg¬ 
ment made by one of three directors of a 
company in the course of business saves 
limitation and proof of authorisation by 
other directors is not necessary. 33 C.W. 
N. 833=1929 C. 155. An acknowledg¬ 
ment made by the vendee after a claim for 
pre-emption has been brought is binding on 
the pre-emptor. 1932 A.L.J. 878=1932 A. 
700. An acknowledgment made by one of 
the heirs of the mortgagee who have divided 
the mortgage property among themselves 
without the consent of the mortgagor 
is binding on him or his heir so 

far as regards the property in his 
possession though it may not be bind¬ 
ing on the co-heirs of the mortgagee. 
32 Bom.L.R. 1096=1930 B. 466 (F. 

B.). A President of a Committee who 
is authorized to purchase goods has equal 
authority to acknowledge. Such authority 
need not be express. 37 L.W. 429=1933 M. 
332. 

Effeci' of Acknowledgment. —An acknow¬ 
ledgment of liability only extends the period 
of limitation and does not confer title and 
is not a “thing done” within S. 6 of the 
General Clauses Act. 35 A. 227=40 I.A. 
74=25 M.L.J. 131 (P.C.). An acknow¬ 
ledgment of liability cannot form the basis 
of a fresh cause of action. 106 I.C. 619= 
1927 M. 1200; 8 O.W.N. 1210; 1933 A.L. 

J. 1530 (1929 A.L.J. 1779, Not foil.). 
But sc.e 14 L. 748; 115 I.C. 853 (an un¬ 
conditional acknowledgment can form the 
basis of a suit). 130 I.C. 570. An acknow¬ 

ledgment of liability by a Hindu widow will 
not bind the reversioners who do not claim 
through her. 86 I.C. 353=1925 C. 862. 
An acknowledgrnent invalid under Act XIV 
of 1859 but valid under subsequent Limita¬ 
tion Acts is valid within S. 19. 34 A. 109 
=12 I.C. 604. Where there is a promise 
to pay on a condition, that condition, in order 
that the promise may operate as an acknow- 
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ledgment, must be fulfilled. Where there 
was a conditional promise to pay if the 
arbitrator found the sum to be due, and the 
arbitration proceedings proved abortive. 
.Held, the condition was not fulfilled and 
that there was no acknowledgment which 
w’as sufficient to save limitation. 1934 L. 
973 (2). Where there is a liability to ac¬ 
count and it is admitted in part, the admis¬ 
sion has complete power to save the entire 
right. 22 C.W.N. 104=43 I.C. 893. 
also 17 L. 737=165 T.C. 723=1936 E. 629. 
If a balance be struck or an acknowledg¬ 
ment be made in favour of a minor, the 
period of limitation is to be computed from 
the date when the plaintiff becomes a 
major. 52 I.C. 115=37 P.L.R, 1919. A 
valid acknowledgment of a judgment-debt in 
a written petition by judgment-debtor to the 
executing Court gives a fresh .starting point. 
80 P.W.R. 1912=14 I.C. 335. Statement 
in a plaint admitting mortgage in plaintiff’s 
favour—Defendant’s right to redeem. 82 
P.W.R. 19111=11 I.C. 377. An acknow¬ 
ledgment does not revive a right which has 
become barred at the date of acknowledg¬ 
ment. 43 I.C. 50=33 M.L.J. 753. An 
admission of a barred debt is not an 
“acknowledgment of the debt”. 24 C. 507. 
See also 5 P.L.J. 371 = 1 P.L.T. 190. A 
time-barred debt may be revived by an 
express contract to that effect and a simple 
acknowledgment is not sufficient for that 
purpose. Where, in acknowledging the 
debt, the debtor expressed his wdlligncss to 
renew the debt, held, that there was no 

fresh contract. 37 C.W.N. 326=1933 C. 
658=60 C. 714. Where a series of debts 
entered in accounts are acknowledged wdth 
the endorsement as correct at the end of 
the account, the acknowledgment w'ould not 
imply a promise to pay but would give a 
fresh period of limitation to such of the 
items as were not barred at the time of 
acknowledgments. 8 P. 706=1928 P. 258 
(2). If a payment is made by way of an 
acknow'ledgment on foot of general debt, a 
new cause of action springs from it and 
limitation begins to run afresh. 38 I.C. 
85=2 P.L.J. 24. This liability to pay 
being admitted, the creditor can pursue his 
claim, in any way recognised by law. 1928 
M. 713 (F.B.). The validity of an acknow¬ 
ledgment set up by plaintiff as saving limita¬ 
tion in his favour must be decided with refe¬ 
rence to the law in force when the suit is 
brought and not with reference to that in 
force when the acknowledgment w'as made. 
34 Bom.L.R. 953=1932 B. 531. Under 
S. 19 the period has to be commuted from 
the date of signing the letter of acknowledg¬ 
ment. 106 I.C. 619=1927 M. 1200. The 

effect of a promissory note for the amount 
secured by an equitable mortgage is merely 
to extend the period of limitation in respect 
of the personal liability of the mortgagors. 
105 I.C. 765=1928 S. 17. Although -an 
acknowledgment may imply a promise for 
extending limitation, it is, wuthout a pro¬ 


mise, insufficent to create a contract and 
cannot he enforced as such. Being neither 
contract, grant nor disposition of property 
nor analogous to any of them, it is not a 
document contemplated by S. 92 of the 
Evidence Act. So the prohibition regard¬ 
ing the admissibility of oral evdence is not 
applicable to an acknowledgment. 26 N. 
L.R. 320. Where an acknowledgment is 
proved to have been made by inadvertence 
or mistake, it cannot be treated as implying 
a promise to pay even though it may be 
ostensiblv unconditional. 1933 A.L.J, 170 
= 1933 A. 175=144 I.C. 1005. There is 

no reason for construing the word "signed” 
in S. 19 of the Limitation Act as meaning 
“signed in full”. Initials are equivalent to 
signature. The object of the Act is to 
regard as sufficient what the writer intends 
to be equivalent to his signature, the form 
heing immaterial so long as it verifies the 
acknow'ledgment. 41 L.W. 744=68 M.L, 
J. 623. See also 16 Luck. 777. 

Form of Acknowledgment.— So long as 
the intention of the debtor is unequivocally 
conveyed in the acknowledgment, it is not 
necessary for him to use any particular 
formula of words. 1937 N. 165. An 
acknowledgment is sufficient though it 
is addressed to a person other than the 
person entitled to the property or right in 
question. It is not necessary that it should 
be addressed to the creditor or to some one 
on his behalf. It is immaterial in what 
connection and for what purpose and what 
form the acknow'ledgment is made. 183 I.C. 
225=41 Bom.L.R.^ 391=1939 Bom. 237. 
Before S. 19 can apply, there must be words 
which clearly indicate an acknowledgment of 
liability of the particular debt. It is not for 
the Court to overstrain the meaning of the 
words used; there is no w'arrant for holding 
that unless the words used amount to a total 
repudiation of liability they should be read 
as an acknowledgment. 54 L.W. 718= 
1941 Mad. 892=(1941) 2 M.L.J. 460. 
Form of acknow'ledgment—Receipt in Col¬ 
lector’s books may amount to acknowledg¬ 
ment. 37 B. 326=40 LA. 68=25 M.L.J. 
101 (P.C.) (Affirming 2 I.C. 469=11 
Bom.L.R. 318). An admission in a plon 
filed with a plaint, but misiffttcd, does not 
amount to an acknow'ledgment. 86 I.C. 
859=1925 L. 529. The mere fact that in 
some other case the defendant merely ad¬ 
mitted the execution of the document is not 
an acknow'ledgment of liability. 45 A. 679 
= 1924 A. 70. But the defendant’s admis¬ 
sion in his written statement of the plain¬ 
tiff’s allegation that defendant had mort¬ 
gaged property to third person is sufficient 
acknowledgment and could be relied upon 
bv the mortgagee of the defendant. 6 0. 

W.N. 943=1930 0. 67. Sc^ also 1933 A. 
352=144 I.C. 903. The acknowledgmCTt 
contained in the dakhahtama executed by 
defendant’s predecessor is mere description 
of the property purchased and not ^ 
acknowledgment of liability within S. 19. 

38 A. 540=36 I.C. 452. But W 1932 A, 
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L. J. 1010. An admission by a pleader in 
petition made in course of his business is 
binding as an acknowledgment so as to give 
fresh starting point irrespective of whether 
the pleader represents majors, or guardian 
for minors, 133 I.C. 155=1931 A. 398. 
An acknowledgment in a statement made and 
signed before a judge in a suit is sufficient 
within S. 19. 35 A. 437=20 I.C. 27. An 
acknowledgment of liability signed by a 
debtor on the kliata of his creditor before 
the limitation period has expired implies a 
promise to pay and a suit can be based there¬ 
on. 63 I.C. 923=23 Bom.L.R. 606. An 
acknowledgment contained in a communi¬ 
cation addressed to a third party does not 
require registration. 59 I.A. 130=11 P. 
272=62 M.L.J. 296 (P.C.). Reference in 
a promissory note of a debt due under a 
mortgage executed some years previously as 
an extra or additional debt amounts to an 
acknowledgment of that debt. 38 B. 177= 
23 I.C. 353. The inclusion by an insolvent 
debtor of a debt in his schedule which is 
signed by him is an acknowledgment. 35 B. 
383. 5*^^ also 14 I.C. 1; 140 I.C. 774=63 

M. L.J. 785; 143 I.C. 681 = 1933 M. 565; 
117 I.C. 570; 117 I.C. 574; 6 R. 533=1928 
R. 326; 1928 R. 327, A hatchitia is an 
acknowledgment within S. 19. 53 I.C. 854 
=46 C. 746. See also 24 Bom.L.R. 713= 
46 B, lOOO. A payment by a cheque and 
hundi which were dishonoured on presen¬ 
tation does not constitute an acknowledg¬ 
ment within S. 19. 46 C. 168=27 C.L.J. 
392. Where liability to pay interest on a 
previous mortgage has been admitted in 
subsequent bonds it means an acknowledg¬ 
ment of liability. 2 L.L.J. 549. **Ruqqa'' 

which is an admission of indebtedness is 
not an express or implied agreement to pay 
upon which to base a suit. 76 P.R. 1915 
=31 I.C. 209. An application signed by 
the widow of the deceased mortgagor dis¬ 
tinctly admitting the mortgage constitutes an 
acknowledgment under S. 19. 75 P.R. 

1911=10 I.C. 147. See also 1941 P.W. 

N. 667. Deposition containing an admis¬ 
sion may amount to an acknowledgment for 
the purpose of S. 19 if it is signed by the 
deponent. 194 P.W.R. 1911=10 I.C. 142; 
26 A L.J. 420=1928 A. 310. See also I. 
L.R. (1942) Nag. 182. Where a judg¬ 
ment-debtor became insolvent and the 
schedule of assets and liabilities filed by him 
contained an acknowledgment of liability as 
regards the suit claim, but the schedule 
contained a date that had been struck out, 
which, if taken into account, would bar the 
later execution application, held, that for 
purposes of S. 19 (2) the writing contain¬ 
ing the acknowledgment should be taken to 
be undated and evidence may be given as to 
its correct date. 140 I.C, 774=63 M.L.J. 
785. As to practice of Nattnkottai Chetties 
who do not sign their letters at the foot but 
begin by saying that the sender is such and 

such a firm, jee 6 L.W. 790=43 I.C. 20. 


See also 26 I.C. 911=27 M.L.J. 631; 1927 
C. 495=31 C.W.N. 619, Where, on a 
promissory note, an endorsement written 
out by the plaintiff is signed by the defen¬ 
dant, it is sufficient acknowledgment of 
liability. 27 I.C. 747=17 M.L.T. 80. 
Recitals in reference to arbitration—Refe¬ 
rence proving infructuous—Recitals operate 
as acknowledgment. 104 I.C. 572. Tres¬ 
passer—Admission as to ownership—Suit for 
ejectment—Saving of limitation. 60 C. 404 
=1933 C. 414. 

Implied Acknowledgment.— An acknow¬ 
ledgment within the meaning of S. 19 may 
be either express or implied, and each case 
must be decided on its merits. Where an 
executant of a promissory note pays a 
certain sum of money to the promisee and 
endorses that payment on the back of the 
note on a subsequent date, the endorsement 
is an acknowledgment within the meaning 
of the section. 1937 Rang.L.R. 421=1938 
Rang, 84. Where a debtor pays a certain 
sum of money to his creditor, there may be 
an implied acknowledgment of the liability 
to the extent of the amount paid. It cannot 
however be said that the remaining liability 
shown by evidence aliunde should be 
deemed to have also been acknowledged. 

55 A. 632=1933 A.L.J. 930=1933 A. 453 

(2). No admission amounting to an 
acknowledgment under this section can be 
inferred from the rubkari of proceedings 
under Regulation XVII of 1806. 63 I.C. 
490. Implied acknowledgment — Account 
debiting a particular sum, effect of. 59 
I.C. 941=41 A. 260. Payment should 
be made as interest. Mere appropriation by 
creditor for interest will not constitute 

acknowledgment. 55 A. 632=1933 A.L.J. 
930=1933 A. 453 (2). Implied acknow¬ 

ledgment—What is. 39 A. 357=15 A.L.J. 
305. See also 131 P.R. 1919=53 I.C. 425; 
58 I.C. 787=1 L. 357. An acknowledg¬ 
ment that interest is due implies that some 
principal also is outstanding. 1937 M.W. 
N. 1312. Letter calling for a copy of the 
accounts showing what amount was due 
would clearly be an acknowledgment. 101 
I.C. 544=9 L.L.J. 147. A letter from the 

railway company informing the consignee 
that a certain sum, namely, the balance of 
the sale proceeds of the property was pay¬ 
able to him on certain conditions, namely, 
that he should accept it in full satisfaction 
of his claim, cannot be taken as an acknow¬ 
ledgment of any liability for the price of 
the goods or compensation for any wrongful 
detention or compensation for non-delivery 
and would not give a fresh starting point of 
limitation for a suit for compensation for 
non-delivery. 1933 A. 348=144 I.C. 1029, 

Mere statement by a person that a decree 
was passed against him does not amount to 
acknowledgment of existing liability. 21 
L.W. 593=1925 M. 675. See also 1923 M. 
634=17 L.W. 674. Where the document 
merely stated that a certain amount had been 
paid in cash in lieu of a decree debt and it 
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NOTES. in dispute and not to any liability. 55 I.r 

further provided that nothing remained by 822=13 S.L.R. 183. An acknowledgment 
the writer in respect of the decree, held, of liability in respect of the amount due as 
that it would not he said to be sufficient principal does not involve an admission to 
acknowledgment regarding the executant’s pay interest. (Ibid.) Though a writing 
liability to deliver possession of certain owing to some defect does not fulfil the 

under the decree. 134 I.C. requirements of S. 20. it may nevertheless, 
1022=8 O.W.N. 1117. When a document as an acknowledgment of liabilit)', operate 
IS presented for registration, the executants to save the claim under S. 19. 1935 M 
not only admit the fact of its execution but 245=68 M.L.J. 63; 43 L.W. 665=1936 M*. 
admit the contents of the document, namely, 616. In a case where two remedies flow 
their liability on it. Hence if a person ad- either by operation of law or by agreement 
mitted before the Sub-Registrar execution of between the parties out of one and the same 
a mortgage bond which recited that old ac- transaction, and the remedies are distinct 
counts had been looked into and the sum and separate in their scope and in their 
arrived at had remained due, his acknow- essential features, anything said or done to 

liability was implied. 1933 M. save one of the remedies from the bar of 
7I3_65 M.L.J. 380, The inclusion of a limitation cannot operate by itself to save 
decree debt in the insolvency petition which the other also. Where a vendee of immov- 
has to be signed by the insolvent amounts to able property executes a promissory note 

within the meaning of to the vendor for the balance of the sale 
^ mention of the decree price due to the vendor, acknowledgments of 

debt in a statement made by the insolvent in liability evidenced by endorsements made on 

for ascertaining his assets and the promissory note cannot be treated as 

liabilities without any further mention of acknowledgments of liability in respect of 

^ny payment towards its discharge amounts the vendor’s lien for the portion of the pur- 

iniplicd admission that the liability chase-money which is due, so as to save 

subsisting. 38 L. limitation to file a suit to enforce claim on 
W. 204—1933 M. 565 (1). An admission the lien as against the immovable properties. 

11 unaccompanied by an 54 L.W. 591=(1941) 2 M.L.J. 939. 

allegation of discharge should not in all Oral Acknowledgment.— An oral ac- 
caps be interpreted as an admission of a knowledgment of a debt would not extend 
subsisting liability. 42 M.L.J. 266=45 M. the period of limitation under S. 19. 93 
44J A sum sent by debtor by insured post P.R. 1911 = 11 I.C. 445; 75 I.C. 440. 
with directions to credit in Ins accounts Evidence.— Direct evidence of a specific 

founts to acknowledgment. 36 I.C. 593 authority to make acknowledgments can be 
—4 L.\A. 481. Where an endorsement of inferred from circumstances. 41 M. 427= 
payment is made on a promissory note 34M.L.I. 373 (F.B.). See also I.C. 
without any money being paid, the endorse- 279=17 N.L.R. 209; 1936 0. 280=1936 0. 
ment will be siifTKient as an acknowledge W.N. 489; 45 C.W.N. 208; 1937 All. 640. 

M. It is settled law that the identity of the debt 

r r ' Rang, 503 (Endorsement on acknowledged in writing may be proved by 

policy ot life assurance referring to assign- parol evidence. 34 I.C. 417. But see 17 
ment of policy in consideration of loan ad- L. 737=1936 L. 629; 45 C.W.N. 208 ; 53 
vancecl on pro-note is acknowledgment of L.W. 102=1941 ^tad. 409=(1941) 1 M.L. 
liability under the pro-note). An endorse- I. 173. A recital in a second mortgage as 
ment or pa 3 'rnent on the back of the bond in to the existence of a prior mortgage in 
le handwriting of the debtor is good to favour of another can be relied on by that 
save limitation. 48 I.C. 724. A bare other person as an acknowledgment of liabi- 
signature by a debtor on the back of a pro- lity. 140 I.C. 177. In a suit for money, 
missory note executed by him is not an an admission that accounts must be taken 
acknowledgment of liability for such a sig- and settled does not amount to an acknow- 
nature, unless an intention is proved, can- lodgment. 36 M. 68=21 M.L.J, 1024. 
not be construed to admit a liability to pay. But see 1924 M. 619 (1)=80 I.C. 355 (1) 
152 I.C. 501—1934 R. 287. Where, in =46 M.L.J. 468. Person acknowledging 
respect of liability under an earlier promis- need not be liable personally at the time of 
sory note a fresh note was executed and making acknowledgment so as to be bound 
there was an endorsement on the earlier b_v the acknowledgment. 1925 M. 134. If 
note to the effect that "in lieu of the earlier a promissory note is insufficiently stamped, 
promissory note a second note was exccut- it is inadmissible m evidence not only as a 
eel and the former thereby became void" and promissory note but also as an acknowledg- 
the latter note being insufficiently stamped ment. 16 N.L.T. 241=1933 N. 391. But 

was incapable of being sued on and the sec contra 1934 A. 951=4 A.W.R. 65/.. 

plaintiff thereupon sued on the earlier note, Where the promissory notes are inadmis- 
held, that the endorsement on the earlier siblc in evidence on the ground of insuffici- 
note \yas a valid acknowledgment so as to cncy of the stamps, receipts which do not 
save limitation. 1931 A.L.J. 522=1931 A. purport to acknowledge liability for an 
560. See also 9 O.W.N. 1024. The earlier debt but merely state that money 
acknowledgment must relate to the liability had been taken under promissory notes of 
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even date by the executant, cannot amount to 
an acknowledgment of any earlier debts of 
which the plaintiff can take advantage. 152 

I.C. 370=1934 A.L.J. 1185. 

Execution Proceedings. —An uncertified 
payment is no step-in-aid to save limitation. 
But in the execution application itself, the 
decree-holder may apply to certify the pay¬ 
ment and then it would save limitation. 20 
C.W.N. 272=43 C. 207. See also 35 C. 
W.N. 1192=1931 C. 719 (F.B.); 22 Pat. 

L. T. 416. Effect of acknowledgment of 
right in execution proceedings. 20 C.W. 
N. 952=1 P.LJ. 214. 

Mortgagor and Mortgagee. —An acknow¬ 
ledgment by a mortgagor in favour of the 
first mortgagee is effective against a second 
mortgagee whose title originated before the 
acknowledgment was given. 51 I.C. 829= 

17 A.L.J. 763. See also 8 O.W.N. 1160; 
1941 P.W.N. 667. But see contra 164 I.C. 
725=1936 A.W.R. 516=1936 A.L.J. 586= 
1936 A. 636. When a mortgagor had sold 
a portion of the mortgaged propert}* but re¬ 
mains personall}' or in respect of the unsold 
portion liable on the mortgage, an acknow¬ 
ledgment of tile mortgage by him subse¬ 
quent to the alienation is effective both 
against tlie mortgagor and his alienee. 55 

M. 758=63 M.L.J. 111. An acknowledg¬ 
ment made by a mortgagor after the sale 
of the equity of redemption by him is suffi¬ 
cient for extension of time under S. 19. 

18 L. 171=39 P.L.R. 21. 5'^^ also 23 Pat. 
L.T. 328. The acknowledgment by one 
mortgagee does not bind other co-mort¬ 
gagees. 10 I.C. 238=8 A.L.J. 605. See 
also 62 I.C. 833=40 M.L.J. 126; 38 I.C. 
240=32 M.L.J. 263; 20 Pat, 770; 1941 Pat. 

147. An admission by a mortgagor of his 
liability carries with it an admission of all 
the remedies to which the mortgagee might 
be entitled under it. 6 O.L.J. 248=51 I.C. 
985.. Acknowledgment containing admis¬ 
sion of right to redeem is enough. 1929 A. 
209. The mere recital in the judgment of 
a settlement Court that the person admitted 
in his examination that he did not get the 
mutation of names effected, because he held 
possession as mortgagee in the absence of 
the deposition, did not amount to an acknow¬ 
ledgment. 15^9 A. 332=119 I-C, 565. A 

mortgage was executed by plaintiff's ances¬ 
tors to defendant’s ancestors in 1834. In 
1864, the mortgagee admitted that he held 
the lands on mortgage in a kabuliyat to the 
inamdar. In a suit of 1877 by the daughter 
of the mortgagee, the mortgage was again 
admitted. The present suit for redemption 
was brought in 1924. Held, that the acknow¬ 
ledgments operated to save limitation and 
that the suit was not barred. 34 Bom.L, 
R. 953f=l932 B. 531. If any acknowledg¬ 
ment of liability within the meaning of S. 19 
is made within six years of the payment of 
interest and also within six years of the date 
of the institution of the suit on the basis of 
a personal covenant contained in a mort- 


gage, the claim for a personal decree must 

succeed 1936 O.W.N. 489=1936 O. 280. 

Sec. 19, Expl. 1.—Expl. 1 to S. 19 is 
very wide in its scope. Under it, admis¬ 
sions, however indirect, and even if accom¬ 
panied by a refusal to pay, constitute suffi¬ 
cient acknowledgment. In answer to a 
letter by the creditor to the debtor stating 
the amount due to him, the debtor’s secre- 

reciting that he 
had been directed to intimate to the creditor 

■ that all the arrears of accounts 

would be paid m a particular month. Held 

j acknowledgment of 

the debt. 11 O.W.N. 880. A reply by a 
mortgagor to a notice of demand by the 
mortgagee, stating that under a usufructuary 
mortgage executed by him to a third persori 
he has directed the latter to pay off the debt,’ 
and that the mortgagee should receive pay- 
ment of the debt from that third person, 
that the mortgagee was mistaken in demand¬ 
ing payment from the mortgagor and that 
he, the mortgagor, will not be liable for any 
Court costs or damages claimed by the 
mortgagee, constitutes a sufficient acknow- 
ii, limitation under S 19 

M. 943=(1937) 1 M.‘ 
c**^ in • ‘ explanation 1 to 

la .necessary that the writing 
Itself should specify the exact nature of the 

property or right in respect of which liabi¬ 
lity IS acknowledged and there is no bar to 
extrinsic evidence being admitted for the 
purpose. 1934 L. 835. An application 
made by the judgment-debtor alleging that 
the matter had been settled, that in conse- 
quence of a part payment the decree-holder 
had agreed in his letter not to take out exe¬ 
cution before the end of tlie next year and 
praying that the original letter of the decree- 
holder may be placed on the record is in 
substance an admission by him that he still 
ovves something to the decree-holder for 
which he has obtained a respite; it amounts 
to an acknowledgment of liability giving a 

limitation. 55 A. 

393=1933 A. 364. 

Secs. 19 and 20.—Ss. 19 and 20 are 
independent of each other. There may be 
an acknowledgment of liability, which comes 
within S. 19, unaccompanied by any part- 
payment; or there might be an acknowledg¬ 
ment of liability coupled with a part pay- 
ment which fulfils the requirements of 
S. 20. in which case, the debt is saved from 
limitation both under S. 19 and S. 20; but 
if there is a part payment which does not 
comply with tlie terms of S. 20, that cannot 
prevent the endorsement from operating as 
an acknowledgment within S. 19. 41 Bom 
L R. 455=1939 ,B, 252. In S 19 Ih^ 
acknowledgment is to be made by the 
part 3 _ against whom the right is claimed. 
In S. 20 however no such restriction is 
found. The reason for this distinction an- 
parently is, that acknowledgment is a mere 
admission of right, whereas payment is 
more than a mere admission of right. The 
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Explanation /.—For the purposes of this section an acknowledgment may 
be sufficient though it omits to specify the exact nature of the property or right, 
or avers that the time for payment, delivery, performance or enjoyment has not 
yet come, or is accompanied by a refusal to pay, deliver, perform or permit to 
enjoy, or is coupled with a claim to a set-off, or is addressed to a person other 

than the person entitled to the property or right. 

Explanation //.—For the purposes of this section, “signed” means signed 

either personally^ or by^ an agent duly authorized in this behalf. 

Explanation III .—For the purposes of this section, an application for the 
execution of a decree or order is an application in respect of a right. 

['20. (1) Where payment on account of a debt or of interest on a 

legacy is made before the expiration of the prescribed 
period by the person liable to pay the debt or legacy, 
or by his duly authorized agent, a fresh period of 
limitation shall be computed from the time when the 


Effect of payment on ac¬ 
count of debt or of interest 
on legacy. 


payment wa s made.] _ 

LEG. REF. 

^ Substituted by Act XVI of 1942. 

NOTES. 

effect of an acknowledgment in S. 19 is 
more restricted and in general, it only affects 
the person giving it. But payment under 
S'. 20 affects not only the person making the 
payment, but also other persons who arc 

liable 1938 Cal. 129-66 C.L.J. 104=42 
C.W.N. 18. also 54 L.W. 579= 

(1941) 2 M.L.J. 913. There is a funda¬ 
mental difference between Ss. 19 and 20. 
Under S. 20 all that is necessary is that an 
acknowledgment of the payment, should ap¬ 
pear in the handwriting of, or be signed by 
the person, making the payment. But that 
is not enough under S, 19. 1940 N.L.J. 44a_ 
1940 Nag. 354. When there is a bond or 
note under which a considerable sum is due 
and the debtor makes towards that bond a 
payment which is clearly less than the balance 
due, accompanying the payment with an 
endorsement to the effect that it is towards 
the debt in the bond or towards the note it 
is legitimate to read the words of that 
endorsement together with the substance of 
the document upon which the indorsement is 
made and infer from the circumstances the 
fact that the writing of this endorsement ns 
an acknowledgment of the subsistence ol the 
debt after the payment endorsed, although 
such a payment, being an open payment oi 

unappropriated payment cammt avail the 

creditor under S. 20 of the Limitation Act 
as a payment towards interest as such or 
towards principal saving limitation. 54 L. 
express repudiation, by a letter, of the plain- 

624= 1941) 2 M.L,J ^8. Party c^ 
fining liis case in the trial Court to S. 20^ 

nhed w7i 937 Oudh 391. There .s a 

fundamental ditTcrcnce m 
ickiiowlcdcjnicnt Jiccoulinj? to ^ 

Liu. a, cLparcd ^anth the La., n. L^f 

[n liufiland the acknowledgments or part 

ravmenis to he cllective must " 

•resh promise to pay. Under Indian law 
promise to pay either express or implied 
required. The English authorities cannot 


therefore afford any guidance. The diffe¬ 
rence in language used in Ss. 19 and 20 is 
not merely accidental. 8 O.W.N. 1160. 
Money spent on the obsequies of the father 
of the minor cannot be deemed to be neces¬ 
saries supplied to the minor within the mean¬ 
ing of S. 68 of the Contract Act and as such 
an acknowledgment by the mother as the 
guardian of a debt borrowed for the above 
purpose is not binding on the minor. 10 
O.W.N. 188=1933 0. 132. S. 20 does not 
require, unlike S. 19, that interest or part 
of the principal should be paid by the party 
against whom the debt or legacy is claimed 
or by the person through whom he derives 
title or liability, but enacts simply that a 
fresh period of limitation shall be computed 
where interest or part of the principal has 
been paid by the person liable to pay or by 
the debtor. The right of suit is saved in 
its integrity against all the persons who might 
have been sued within the prescribed period. 
A payment and endorsement by a mortgagor 
who iias parted with the mortgaged property 
but is personally liable to pay on his 
covenant would therefore save limitation 
against the prior purchaser of the equity of 
redemption. 54 L.W. 579=(1941) 2 
T. 913, Sec also 42 (3.W.N. 18=1938 Cal. 

'^ 29 . ,, ,, 

Secs. 19 and 21.—The wife could not be 
deemed to be “an agent duly authorised in 

this behalf" and that the acknowledgment 

made by her could not save limitation. 50 

M. 964=65 M.L.J. 355. , 

Sec. 20 : Scope of Section. —The amend¬ 
ment to S. 20 by Act I of 1927 has made it 
less stringent; either there should be an 
enddrsement in the handwriting of the wrson 
making the payment, though unsigned, or 
the writing should be signed by him 
not in his handwriting. 68 M.L.J. W- 
Under the present law, all that is neccs^r) 
is that the endorsement should have been 
signed by the person making the payment. 
It is quite unnecessary that the 
endorsement should have been written by U 
person making the payment. 181 LC. ov 
=1939 Rang. 112. A payment under b. ^ 
in order to save limitation must be a con* 
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scious Act. 37 I.C. 756=32 M.L.J. 317. 
See alsoySl I.C. 501 = 1934 R. 287. Under 
the English Law there is a distinction between 
secured and unsecured debts as regards the 
Saving of limitation by payments. But 
S. 20 contemplates debts of all kinds. 
Part-payment of principal or interest saves 
from limitation a debt whether secured or 
unsecured, under the Indian Law. 66 C. 
L.J. 104=42 C.W.N. 18=1938 Cal. 129. 
S. 20 has no concern with suit or an instal¬ 
ment bond which is governed by Art. 75 
according to which the terminus quo is not 
the date of the payment but the date of non¬ 
payment in accordance with the stipulation 
of the contract. 130 I.C. 571 = 1931 C. 157. 
A statement of payment made in writing by 
the payer after the expiry of the original 
period of limitation is a sufficient compli¬ 
ance with S. 20 if the payment itself was 
made within that period. 19 N.L.R. 6= 
1923 N. 117. 5*^^ also 1929 M. 432; 1937 
Cal. 284. A cheque proved to be signed by 
a debtor and given by him in payment, which 
has been accepted by the creditor and duly 
honoured by the bank drawn on, would 
amount to an acknowledgment of pajment 
within the meaning of the proviso to S. 20. 
1941 Rang. 344. Endorsement of payment 
on promissor 3 ' note—Evidence to prove or 
disprove such pa 3 'ment—Admissibility. 4 

A.W.R. 1342=1935 A. 58. also 29 A. 
184 (P.C.): 1937 C. 284. S. 20 of the 

Act does not apply to payment of interest 
made beyond the period of limitation and 
such payments cannot operate to extend the 
period of limitation. 37 Bom.L.R. 165. 
The written statement is merely evidence of 
the fact and date of payment, and it is fact 
of payment that extends the period and it 
is the date of payment from which it is 

extended. (Ibid.) See also 1937 Cal. 284 
=I.L.R. (1937) 2 Cal. 137. A part pa 3 '- 
ment of principal, appearing in the hand¬ 
writing of the person making it is not re¬ 
quired to be expressly stated as being such. 
18 A.L.J. 1131=41 A. 260. See also 13 
L. 448=1932 L. 212; 131 I.C. 867=1931 A. 
375; 1937 S. 95 (section construed). But 
where, without there being a bare naked 
payment, the debtor expressly states in a 
letter that the payment is in full discharge, 
though as a matter of fact something more 
is found due, far from its amounting to an 
admission of right, there is an unequivocal 
denial of it. Such a payment will not have 
the effect under S. 20 of removing the 
statutory bar. 41 L.W. 747=1935 M. 371 
=68 M.L.J. 73. Pa 3 nnent of part of debt 
‘Vithout prejudice” does not prevent exten¬ 
sion of time under this section. 17 L. 737 
= 1936 L. 629. A written statement filed 
in a suit which recites payment cannot be 
called in aid under S. 20 for the purpose of 
that suit itself. 39 C.W.N. 139=1935 C. 
255. Cl. (2) applies to a suit for recovery 
of mortgage-money by the mortgagee under 

S. 68 of the T. P. Act. 8 O.L.J. 660= 


1922 O. 102. In case of decree debt part- 
payment and certification must be made 
before the application for execution is bar¬ 
red by limitation. 64 I.C. 72. Payment 
of interest after the expiration of limitation • 
but during vacation time does not save limi¬ 
tation. 55 C. 1210. Uncertified payment 
if furnishes starting point, 1936 N. 281.' 
Pa 3 ’ment of interest b}' the lessee to one of 
the mortgagees enures in favour of all the 
mortgagees so as to save limitation. 110 
I.C. 561 (2)1=1928 A. 387. 

_ Meaning of words.— “Before the expira¬ 
tion of the prescribed period”—Meaning 
of- 47 L.W. 726=1938 Mad. 683; 1940 
Nag. 401; 1938 A.W.R. (H.C.) 572. 

Under S. 20 it does not matter in the least 
wffien the endorsement on the document was 
made, so long as the payment itself was 
made within the period of limitation, and 
the date to be looked at is not the date on 
which the endorsement is written, but the 
date on which the payment is made. 181 
I.C. 765=11 R.R. 485=1939 Rang. 118. 
See also 8 Cut.L.T. 1. The expression 
"'person liable to pay'' does not mean the 
whole entire body of persons liable to pay 
and includes one of several debtors. 90 I. 

C. 774; 42 C.W.N. 18; 1938 Cal. 129; 
also 52 L.W. 453=(1940) 2 M.L.J. 726; 
1938 Mad. 744= (1938 2 M.L.J. 33 
(Joint Hindu family) ; 1940 Mad. 954= 
(1940) 2 M.L.J. 369 (“Person duly autho¬ 
rized” in joint Hindu family) ; 47 L. W. 
517=1938 Mad. 579=(1938) 1 M.L.J. 624 

(Vendee of mortgaged property authorized 
to pay the debt). See, also 51 L.W. 453= 
(1940 ) 2 M.L.J. 726; 1938 Rang.L.R. 591 
= 1938 Rang. 280. A part-pa^^ment can 
avail not merely against the person making 
the payment or those deriving title under 
him subsequent to such payment; but even 
against other persons liable in respect of the 
same debt. 58 M. 418=1935 M. 101=68 
M.L.J. 470, contra. The expression “the 
person liable to pay the debt” is not the 
same thing as “a person liable to pay the 
debt” where there is joint liability. Where 
there are joint contractors, S. 21 (2) makes 
it clear that the payment of interest by one 
of them does not extend the period of limi¬ 
tation against the other. 15 P.L.T. 113= 
1934 P. 224. "The person making the pay¬ 
ment" in S. 20 means the person who in 
substance, though perhaps not in form, 
makes the payment. 53 C. 163=1926 C. 
510. "Debt' includes money payable 
under decree which includes both final and 
preliminary. 49 A. 147=1927 A. 159; 1930 
R. 64. As to meaning of the expression 
""Step-in-aid," see 1932 A.L.J. 1035 and 
notes under Art. 182, infra. “Writing sig¬ 
ned by person making payment”—Meaning 

of. 152 I. C. 501=1934 R. 287. 

^ Payment of “Interest”—Meaning of.— 
“Interest” in S. 20 means interest or any 
part of the interest due. 35 A. 378=11 A. 
L.J. 477. The addition of the interest due 
to the principal amount by consent of the 
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debtor, is payment for interest. 11 1. C. 
552; 13 Bom. L. R. 482. also 30 I.C. 
77=1915 M.W.N. 755; 29 I.C. 422=4 L. 

. W. 553. A payment for interest by a 
judgment-debtor for loan bearing no inter¬ 
est will not extend limitation. 35 I.C. 177 
=22 C.W.N. 325. Under S. 20 the pay¬ 
ment of interest must have been made as 
such either by express declaration, or under 
circumstances from which such an intention 
on the part of the debtor may be inferred. 

20 I.C. 857=19 C.W.N. 237; also 19 I.C. 
825; 72 I.C. 492; 31 I.C. 101; 46 I.C. 532. 
See. also 44 M. 544; 43 I.C. 812=27 C.L.J. 
141; 99 I.C. 694=1927 M. 284; 1928 M. 
509; 40 L.W. 595=1934 M. 656; (1937) 2 
M.L.J. 54; 18 Pat. 253=1939 P.W.N. 170 
= 1939 Pat. 389; 1939 Oudh 141; 15 Luck. 
524=1940 Oudh 179; 1937 Pat. 410; 41 Bom. 
L.R. 455=1939 Bom. 252; 1937 Pat. 583; 
42 P.L.R. 638=1940 Lah. 442 (Part pay¬ 
ment in respect of loan bearing no interest). 
Where interest is not paid as such, that is, 
the debtor does not clearly mention that the 
payment by him was to be appropriated to¬ 
wards interest, it cannot be considered to 
have been paid by him towards principal. 
Cases are easily conceivable in which a deb¬ 
tor may pay a certain amount in part satis¬ 
faction of what is due from him without 
caring to specify that the sum is to be ap¬ 
propriated towards interest or principal. 
In such a case, whether the payment was of 
interest or principal would depend on the 
manner in which the creditor exercises his 
option. If he treats it as payment of in¬ 
terest, it becomes a payment of interest 
and cannot be subsequently converted 
into payment of principal only because it is 
for the benefit of the creditor that he should 
reconsider.his petition as regards payment. 
1935 A.L.J. 23=1935 A. 47. It cannot be 
inferred that he paid interest as such from 
the fact that at the time of the payment in¬ 
terest in excess of the amount paid is due. 

1935 A. L. J. 23=1935 A. 47. The cfiect- 
of the proviso inserted to sub-S. (1) of 
S. 20 by the Amending Act of 1927 was to 
remove the distinction between the two kinds 
of payments as to all payments made after 
the 1st day of January, 1928. Though as to 
payments made before that date the words 
“as such” in the 1st part of the sub-scction 
have some significance, because they make 
it clear that in the case of a payment to¬ 
wards interest which is not required to he 
evidenced by writing it should be clear that 
the payment was in fact towards interest 
and not left as a matter of doubt, those 
words are not material and have no signiti- 
cance as to payments made after that date. 

16 Pat. 294=174 T.C. 1005=18 Pat.L.T. 
563=1938 Pat. 183. After the 1st of 
January, 1928, it is a matter of complete 
indifference whether the payment is oi inte¬ 
rest or principal or both so long as it is a 
payment relating to the debt. So where a 
debtor makes a payment and acknowledges 


it in his own handwriting that it is in respect 
of the debt, but does not specify whether it 
is towards principal or interest, the acknow¬ 
ledgement gives a fresh period of limitation 
under S. 20 of the Limitation Act. If the 
acknowledgment is merely of a payment 
without identifying the debt, it would not be 
sufficient. Under the amended section it is 
unnecessary to prove that the payment was 
towards interest. I.L.R. (1939) Nag. 235 
=1939 N.L.J. 205=182 I.C. 572=1939 Nag. 
156. See also 16 Pat. 294=174 I.C. 1005= 
18 Pat.L.T. 563=1938 Pat. 183. A pay¬ 
ment intended to be made towards principal 
is effective to start fresh period of limitation 
and it does not matter that the creditor 
afterwards changed his mind and chose to 
regard the payment as one towards interest, 
1935 A.L.J. 304=1935 A. 58. Where the 
payment is evidenced by a writing which is 
signed by the person making the payment, it 
makes no difference whether the payment is 
held to be for interest or for principal or 

for both. 58 M. 418=68 M.L.J. 470. 

Payment of interest on general balance of 
accounts does not save limitation—Payments 
not expressly made towards interest do not 
save limitation. 9 P.W.R. 1916; 31 I.C. 
782. The carrying forward of a balance 
including certain items of interest does not 
amount to payment of interest within the 
meaning of S. 20. The effect of a payment 
of interest must be to lessen the defendant's 
liability on that account. 152 I.C. 319= 
1934 N. 219. Payment of interest saves 
limitation even though a part of the 
pal is paid at the same time. 1923 M.W.N. 
564 (1)=1924 M. 123. A purchaser of 

mortgaged property at a Court auction, is 
a person “liable to pay the mortgage debt 
within S. 20 and therefore if he pays into 
(Tourt a sum equal to the amount due for 
costs and an excess equal to the 
of interest, the excess must be regarded ^ 
payment on account of interest as such. 44 
hi. 544=40 M.L.J. 218. Question whether 
payment of interest was as such is one ot 
fact and cannot be raised in second appeal. 
59 I.C. 709. An intention to pay interest 
as such ought not to be inferred merely 
from the creditor’s appropriating paynients 
in accordance with his legal power. But it 
the method of appropriation is determined 
at the outset by express contract between 
the parties, specific appropriation is not neces- 
sary. 19 LC. M9=9 N.L.R. 78. The 
mere appropriation by the creditor ot_ tne 
payments to interest is not such dn inoi- 

cation. 19 I.C. 825; 1927 M. n0=?8 I.C. 
281. S'w also 1929 M. 811. But when the 

debtor consents to such appropriation, it i 
to be assumed to be a payment on accou 
of interest as such within the meaning o 

S. 20. 16 P. 27=18 P.L.T. 309. A 
payment generally towards “the 
amount, costs, etc.,” without any app^ 
priation by the debtor does not^ve h * 
tation under S. 20. See also 19^ 0_. 

1930 0. 287. But under certain circum- 




The Indian Limitation Act (IX of 1908). 



NOTES. 

stances, it may be presutned to have been 
made for interest, and limitation extended 
under this section. ((22 L.W. 827- 44 M 

1933 M.W.N. 1023; 

1937 A.M.L.J, 118. Where it had been 
agreed between the parties that interest 
would be paid first and that anything paid 
by the debtor would go first towards inte¬ 
rest, and the payments made were appro¬ 
priated towards interest from time to time 
it must be held that any payment made was 
towards interest as such and was sufficient 
to save limitation. 167 I.C. 244 (P.) 
Where mortgagor was director and auditor 
of a Bank, and Bank credited sums which 
became due to him from time to time by the 
Bank towards interest due on the mortgage, 
and when it was being done with his know¬ 
ledge and acquiescence, held, it could save 
limitation. 1936 M. 946. Payment of 
interest—Possession of land and receipt of 
rents—Saving of limitation. 72 I.C. 492, 
Subsequent usufructuary mortgage in 
favour of a simple mortgage—Usufruct 
cannot be regarded as a payment of inte¬ 
rest. 49 A. 430=1927 A. 417. But 97 
I.C. 941=51, M.L.J. 378; 110 I.C. 560. 

Where, in a suit to recover arrears of main¬ 
tenance, the plaintiff relied on certain pay¬ 
ments to save limitation. Held, that as it 
was not proved that those payments had 
been made as interest, they did not operate 
to save the suit from the bar of limitation. 

146 I.C. 1033=1934 P. 244. The holder of 

a decree payable by instalments can, after 
applying for execution, extend the period of 
limitation by entering the payment of inte¬ 
rest towards the overdue instalments. 60 
I.C. 935=14 S.L.R. 198. If either the 
creditor or the debtor by himself goes on 
adding interest to principal in his own book?,- 
even though the same may be in pursuance 
of the original agreement, there would not 
be each time it is done a fresh payment by 
the judgment-debtor to the creditor so as 
to extend the period of limitation under 
S. 20 of the Limitation Act. In order to 
amount to payment of interest under that 
section addition of interest to principal must 
be the result of an agreement between the 
parties on the date of such payment. 123 
I.C. 820=1930 A. 467. 


a definite appropriation to the principal debt 
made by the creditor within the prescribed 

if which the payment has 

been dealt with by the creditor in his own 
books account will ordinarily be suffi¬ 
cient. But if It be true that until after the 
expiry of the prescribed period the creditor 
.has treated the sum as paid on account of 
interest or has not done anything to treat it 

Recount of principal,, then under 
the amended _S._ 20, Limitation Act, part 
payment Pnncipal has not been established. 
67 I A. 160=1.L.R. (1940) L 470- 
^ C.W.N. 625=71 C L I 444—42 

P°C 63^- nSnf ’ 63^1940 

Tt j’ 63=(1940) 1 M.L.J. 895 (P.C ) 

following propositions 
dealing with various aspects of part pay- 

ments by the debtor can be laid down 

(1) If It is claimed that the debtor has made 

a payment towards interest, this can only 

w\7 ‘hat interest 

debtor as such, that is to 
say, the intention of the debtor must be 
shown to have been that the payment should 
go towards interest: (a) It is, however, not 
necessary that this intention should have 
been made clear at the time of the payment; 
(0) It may be proved not only by state¬ 
ments made by the debtor at the time of 
pa}ment but m any other manner as may 
clearly appear from the circumstances. (2) 

fpVf‘he time of payment specifies 
that the payment was towards principal, this 
would obviously save limitation. (3) If 

"’“hes an “open pay- 

tion by him (debtor) either towards interest 
or m part payment of the principal, the 
creditor may appropriate it towards princi¬ 
pal or interest; (a) If the creditor appro¬ 
priates It towards interest, limitation will 
not be saved because the payment is not made 
as such; (6) If, however, the creditor ap¬ 
propriates the payment towards part pay- 
ment of the principal, limitation will be saved 
provided the appropriation is made before 

limitation. Such appropriation 
need not be made at once but it must be made 
before the limitation has expired- (c) If 
the appropriation is once made’ by the 
creditor towards interest, he cannot transfer 
It subsequently towards principal. (4) If 


Appropriation. -See 16 Luck. 113=1941 / the paymenri^ade is a sum Tar^ tl an^ ih 

l^AV^ CA A rvloinfJfl- wricViinor fo A _ ^ tllSn IhC 


Oudh 56. A plaintiff* wishing to avail S. 20 
has in the case of an ‘open’ payment, to 
prove that he appropriated the sum towards 
the principal debt before the expiry of the 
period of limitation for a suit on the docu¬ 
ment in question. Though the writing evi¬ 
dencing the payment may come into exis¬ 
tence at any time, the creditor’s act of ap¬ 
propriation of the payment to the principal 
debt, is* a very different matter. The 
language of S. 20 cannot be regarded as 
satisfied unless v/ithin the prescribed period 
the creditor has in the exercise of his right 
done something which treats the payment as 
made on account of principal. To evidence 

C C. M.—431 


amount due at the time of payment as inte- 
rest, a part of it will necessariU be presumed 
to have been made towards the principal 
and, therefore this payment will save limi- 
tation. (5) If the debt due does not bear 
interest, the payment again must necessarily 
be m part-payment of the principal and, 
^erefore. hmuation will he extended unde; 
S. 20 . 42 P.L.R. 635=1940 Lah 513- 
1940 A.L.J. 332=1940 All. 338- 15 Luck 
573=1940 O.W.N. 647=1940 Oudh 3^• 
1938 Lah. 347; 1937 Lah. 820- 1941 A M ’ 
L.J. 106; 1938 Rang.L.R. 591=1938 Ra^' 
280: 8.?u‘-L-T. 1: 1940 Lah. S I.' 

Where money is paid by a 


.1 


L.R. 103. 


3442 


Thk Civil Court Manual (Imperial Acts). 


tS. 20 


NOTES. ’ 

debtor to liis creditor without specifying 
whether the payment is towards interest or 
towards principal, leaving it to the option of 
the creditor to appropriate it as he likes, and 
the creditor appropriates it wholly towards 
interest due, there is neither a payment of 
interest as such nor a part payment of the 
principal which would save limitation under 
S. 20. If the debtor is shown to have con¬ 
sented to such appropriation or to have been 
aware of it, it may be treated as a payment 
of interest as such. 178 I.C. 844=40 Bom. 
L.R. 968=1938 Bom. 467. Under S. 20, 
payment must necessarily be made by the 
debtor or his duly authorised agent. Where 
a creditor who is in possession of jewels 
pledged with him as security for a debt, gets 
them sold, and appropriates the sums realised 
towards the debt, it cannot be said that they 
are payments made by the debtor for inte¬ 
rest as such or towards the principal. 40 
L.W. 270=67 M.L.J. 258. Receipt of the 
rent and produce of the land may be deemed 
payment for the purpose of sub-S. (2), 35 
C.L.J. 58=1922 C. 114; 1924 P. 169. No 
actual money need be paid. 47 L.W. 517 
=1938 Mad. 579=(1938) 1 M.L.T. 624; 
1937 Pat. 410; 1939 Bom. 252=41 Bom. 
L.R. 455. A creditor has the right to ap¬ 
propriate a payment made by the debtor 
without instructions towards the principal, 
if he so likes, but if the creditor wants to 
save limitation the appropriation must have 
been made within the period of limitation 
and the fact that the appropriation has so 
been made within the period of limitation 
can appear from the account books of the 
creditor. I.L.R. (1941) All. 291 = 1941 O. 
W.N. 293=1941 A.L.J. 50=1941 All. 132. 
Under S. 20 payments towards interest must 
be made as such. 87 I.C. 746=1925 C. 
1030; 90 I.C. 774: 28 Bom.L.R. .569. Sre 
also 1933 A. 453 (2)i=1934 M. 056. Where 
payments arc made by a debtor, but there is 
nothing to show, if it is for principal or 
interest, the Court is entitled to find out on 
evidence for what purpose the payments were 
made. 90 I.C. 774. Payment of interest 
must be proved to be actually made; credi¬ 
tor's admission of receipt is not of much 
weight in saving limitation. 1928 M. 509; 
7 R. 522=1929 R. 339; 1931 S. 28. Debtor 

denying payment—Presumption that payment 
was towards principal and interest. 22 L. 
W 827=1926 M. 183 (1). Sec also 14 
I.C. 580=1912 M.W.N. 754. Payment 
may be inferred to be towards interest from 
the usual course of dealings. 46 I.C. 532. 
See also 44 C. 567=35 I.C. 638 (2)_— C. 
W N 190; 51 I.C. 240. As to admissibi¬ 
lity of oral evidence to prove payment of 

interest as such, (I^^) M. 73- 

= 1937 A.L.T. 792=1937. All. 640. A 

payment not expressly made as to¬ 
wards interest will be considered as 
navmcnt towards principal under this 

Sn. 44 C. 567=22 C.W.N. 190. .Sec 
oho 46 I.C. 532; 1930 A, 392. A debtor 

made payment to a creditor to whom he 


^owed 2 debts. Mere appropriation of the 
■payment by tlie creditor to one of the debts 
cannot in the absence of evidence to show 
debtor's intention save limitation. 10 L. 750 
= 1929 L. 288. 

Mode of Payment.— As to mode of pay¬ 
ment, see 44 B. 500=22 Bom.L.R. 385. 
Where payment is made in respect of the 
principal and interest due under a decree, 

S. 20 comes into play and an application for 
execution of the decree made within three 
years from the date of the payment is within 
time. 32 S.L.R. 415=47 L.W. 606=42 
C.W.N. 509=1938 A.L.J. 150=1938 0. 
W.N. 310=172 I.C. 999 (P.C.). It is 
unnecessary under S. 20 that money should 
actually pass as a settlement of account may 
be as effectual as a real payment. A trans¬ 
action whereby the parties agree that an 
amount previously due by the creditor to the 
debtor shall be treated as amount paid by 
the latter to the former, is in substance 
identical with a transaction where the debtor 
receives actual payment and pays the amount 
back to the creditor and gives a fresh period 
of limitation from such date. 174 I.C. 585 
= 1938 Pat. 139. Mere entering of a fictiti¬ 
ous payment could not amount to payment. 
What the statute required was a payment or 
at least something which was tantamount to 
a payment. 168 I.C. 152=1937 A.L.J. 166 
=1937 A.W.R. 138=1937 All. 260. Part 

payment and acknowledgment—Distinction 
between—Settlement of accounts—Accounts 
stated, effect of. 36 C.L.J. 228=1923 C. 
71. Payment bv labour saves limitation. 
35 I.C:. 480=3 L.W. 552. Rendering 
service may be equivalent to payment of 
interest. 33 I.C. 134. If a cheque is deli- 
versed to a payee by way of payment and 
is received as such by him, it operates as a 
payment. 29 C.W.N. 496=89 I.C. 508; 
1930 A. 392: I.R. 1931 S. 29=129 I.C. 909 
= 1931 S. 28. following 42 C. 1043; 1937 
S. 95. Land held under mortgage, not 
registered—Receipt produce not pay¬ 
ment of interest. 21 I.C. 281=9 N.L.R. 
140; 36 C.L.J. 228=1923 C. 71. It is not 
necessary tliat payment of debt should be 
actually made in money. Any arrangement 
bv which a discharge is effected has the same 
effect. 36 I.C. 77; 1923 C. 71=36 C.L.J. 
228; (1938) 1 M.L.T. 624=1938 Mad. 571; 
42 C.W.N. 548=1938 Cal. 538 (pa>-ment 
by cheque is good to save limitation). See 
also 1929 M. 432. Taking of the profits by 
the plaintiff amounts to payment of interest 

under S. 20. 25 I.C, 933=7 L.B.R. 138. 

also 21 I.C, 281=9 N.L.R, 140. But 
.vr 144 I.C. 641=1933 L. 741. Where a 

mortgagee with possession was not in fact 
given possession, but however collected some 
rents, it was held that it was not effective to 
save limitation. The section requires a pay¬ 
ment or at least something which 
mounts to a payment. 1937 A.L.J. 166^ 
1937 A. 260. 'Where a surety undertook 
to be responsible, for part of a debt and cre¬ 
ditor accepted the same and made a 
entry of payment in his accounts, it would 
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not amount to ‘payment’ as contemplated by 
this section. (Ihid.) Where the defen- 
, dants undertook to pay certain decretal debt 
and made certain payments and did not deny 
their liability, Held^ that such payments were 
sufficient to extend the period of limitation. 

1937 C. 226. 

Part-PAYment of Principal . —Part-pay¬ 
ment of principal portion of decretal amount 
gives fresh starting point. 45 I.C. 903=46 
C. 22; 14 L. 580=1933 L. 341; 1933 A. 363 
=55 A. 280, See also 44 B. 392=56 I.C. 
429. Where a claim is for principal and 
interest but the decree does not bear inte¬ 
rest, any payment by judgment-debtor should 
be taken as payment towards principal and 
therefore it should be in the handwriting of 
the judgment-debtor or his agent duly autho¬ 
rized. 38 I.C. 293. [After the amend¬ 
ment by the Act of 1927, payment whether for 
interest or principal must be in writing 
signed.] Endorsement regarding part pay¬ 
ment of debt must be by the person making 

payment. 108 I.C. 727 (1)=1928 L. 157 
(1); 1929 C. 432; 30 Bom.L.R. 500. A 
cheque signed by a debtor and given in part- 
payment of a debt would save limitation 
provided the cheque is duly honoured. 42 
C. 1043=19 C.W.N. 724; 1933 L. 741 = 144 
I.C. 641. See also 1938 Cal. 538. If the 
cheque has been accepted by creditor before 
expiry of limitation, for saving limitation it 
is immaterial that the cheque has actually 
been cashed after period of limitation. 14 

L. 580=1933 L. 341. also 1937 S. 95. 
The proviso to S. 20 is applicable to pay¬ 
ments of instalments fixed by and payable 
under a bond; payment of each instalment 
is to be regarded as a part-payment of the 
principal amount due on the bond. 35 P. 
R. 1913=16 I.C. 961. Alleged part-pay- 
meiyits made within three years but certified 
to the Court under 0. 21, R. 2 more than 
3 years after the date of the first application 
would extend the period of limitation. 29 

M. L.J. 669=31 I.C. 318. See also 1936 
Nag. 281; 44 C.W.N. 509 (P.C.). It is true 

that the payment has to be made within the 
prescribed period but the Act does not pro¬ 
vide that the acknowledgment is to be made 
within that period. It is the payment and 
not the acknowledgment which extends the 
period of limitation. The acknowledgment 
is merely a matter of evidence and provided 
it is signed before the suit is commenced, it 
is sufficient. (17 M. 92, Rel. on). 1937 C. 
284; 1938 Mad. 60I=(1938) 1 M.L.J. 620. 

Burden of proving that a payment made by 
defendant saves limitation under S. 20 rests 
on the plaintiff. 22 I.C. 959; 35 P.L.R. 
529=1934 L. 475. Agent transgressing his 
authority cannot give the creditor the benefit 

of S. 20. 1925 M. 703=48 M.L.J. 506. 

Suit on basis of “Sarkhat”—No mention of 
interest either therein or in endorsements of 
payments—Payments, if must be regarded as 
payments of principal. 1935 A.L.J. 657= 
1935 A. 605 (F.B.), 

Payment by whom—Authority to pay. 


—S. 20 does not limit the extended period 
to the person who really makes payment, 
and the payment of interest by one of the 
debtors will give an extended period of 
limitation to the debt in respect of which 
the payment is made. If the debt is one, 
and indivisible, payment by one will inter¬ 
rupt limitation against all the debtors unless 
they can come within the exception laid down 
in S. 21. 1937 C. 191. But if the debt is 

susceptible of division and though seemingl}' 
one consists really of several distinct debts, 
each one of which is payable by one of the 
obligators separately and not by the rest. 
S. 20 will keep alive that debt or rather the 
portion of the debt which has got to be dis¬ 
charged by the person who has made pay¬ 
ment of interest. It cannot affect the sepa¬ 
rate shares of the other debtors unless on 
the principle of agency, express or implied, 
the payment can be said to be a payment on 
their behalf also. 1937 Cal. 191. The 
authority referred to in S. 20 is an autho¬ 
rity to make the payments, authority to make 
endorsement unnecessary. 1927 M. 959= 

53 M.L.J. 555. A payment of interest (in 
respect of a mortgage debt) saves time not 
only against persons paying but also against 
the subsequent purchasers of the equity of 
redemption or subsequent mortgagees. 41 
A. 111=47 I.C. 845; 44 C.L.J. 475=98 
I.C. 381=1927 C. 193. See also 140 I.C. 
145 (P.). The burden lies upon the plain¬ 
tiff to prove that payment of interest was 
made either by the debtor or by his duly 
authorised agent. 23 I.C. 863. See also 

54 I.C. 802. As to payment by authorized 
agent, see 3 L.L.J. 250; (1940) 2 M.L.J. 
369; (1940 ) 2 M.L.J. 726. Under S. 20 
the authority of the agent may even be im¬ 
plied from the facts and circumstances of the 
loan. The section does not require any 
formal authorisation. 73 C.L.J. 356=1941 
Cal. 643. See also 1941 A.M.L.J. 63. 
Leach, C.J. and King, J, \ Patanjali Sastri, 
/., dissenting )—Where a mortgagee under¬ 
takes as a part of the consideration 
for the mortgage to discharge a debt 
due by the mortgagor, he cannot be 
deemed to have authority to make a 
payment of interest or a part pay¬ 
ment of principal, for purposes of S. 20. 
Whether there is authority to make a part 
payment is a question of fact. Of course, 
if the person who is to make the payment is 
left a discretion in the matter, his principal 
will have to suffer the consequences of a 
payment to account, if the conditions of 
S. 20 for the saving of limitation are also 
complied with. Where the mortgagee is 
directed to pay in full the debt due by the 
mortgagor, it cannot be said that there is 
any discretion left to the mortgagee in the 
matter. His dut^' is to discharge the debt 
in full and he has no authority to do any¬ 
thing else. If he makes only a part-pay¬ 
ment that will not bind the mortgagor and 
cannot save limitation for a suit against the 
mortgagor. I.L.R. (1941) Mad. 191 — 
1941 Mad. 67 (2) = (1941) 1 M.L.J. 77 (F, 
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B.). But see 1941 P.W.N. 667 contra. 
A vendee had no authority to keep a debt 
alive by making a part-payment when he 
was asked to pay it by the sale-deed. 1922 
M. 401; 54 C. 179. Where one member 
after partition was allowed to manage the 
properties on behalf of all, an acknowledg¬ 
ment by him after partition is not binding 
on the others unless it can be proved that 
he was then authorized agent under S. 21. 
3 L.W. 231=33 I.C. 986. Joint Hindu family 

—Payment by a karta binds other members. 

52 I.C. 436=31 C.L.J. 7; 6 P. 811 = 1928 P. 

156; even where other minor members are 
executants of document with another person 
as guardian when such guardianship is in¬ 
valid. 44 L.W. 467=1936 M. 871. 
also 48 L.W. 268=1938 Mad. 853=(1938) 
2 M.L.J. 501. A payment through a mes¬ 
senger made by a manager saves limitation. 

50 I.C. 862=23 C.W.N. 336; 53 C. 163= 
94 I.C. 657. Payment by mortgagor after 
parting with equity of redemption saves 
limitation also as against purchaser. See 22 
I.C. 510. The purchaser of the equity of 
redemption is a person liable to pay the debt 
and can make a payment to save limitation. 

54 C. 179=98 I.C. 204=1926 C. 1218. Pay¬ 
ment to one partner of a debt due to the 
firm is a valid discharge of the debt only 
when the payment is a monev payment. 9 
I.C. 116=13 C.L.J. 234. 3Vr also 41 M. 
427=23 M.L.T. 261; also 37 M. 146=25 

M. L.J. 501; 28 I.C. 845. If a mortgagor 

makes a payment to the sub-mortgagee it 
saves limitation also as against the sub- 
mortgagor. 44 I.C. 213=3 P.R. 1918. 
Payment by one of the mortgagee saving 
time against all. See also 1927 A. 209=99 
I.C. 424; 1936 Pat. 361; 1938 Cal. 

129=42 C.W.N. 18; 1938 Pat. 383. A 
Hindu widow can keep her husband’s debt 
alive by making payments under S. 20. 

1928 M. 972 [35 A. 227 (P.C.), Dist.J. 

Agent duly authorized to make payment— 
Tudge, if an agent. 44 M. 971=41 M.L.J. 
423. Payment of money by the Court to 
the decree-holder cannot extend limitation in 
favour of decree-holder. 87 I.C. 989= 
1925 M. 703=48 M.L.J. 506. (44 M- 
971, Dist.) Payment by the agent through 
a servant is payment by the agent on behalf 
of the principal. 54 I.C. 318=1919 M*W. 

N. 797; 61 I.C. 918=8 O.L.J. 115. A 

receiver in a partition or administration suit 
authorized to pay interest on debts can by 
his payment, keep alive the d^ts. 26 l .L. 
393-16 M.L.T. 489. The Official Receiver 
is not an agent of the insolvent and cannot 
acknowledge debt on behalf of insolvent. 
The words ‘duly authorised in S. ^ of the 
Limitation Act means an^nnsed by the 
debtor. 1937 A.M.L.J. 101 A mort- 
gagec authorized to ^ 

fhe mortgagor is Tw 

airent’*. 23 I.C. 810=26 M.L.J. 5u9. 

Payment by parties '‘"J r "m 0-?r M* L T 
good payment. 17 

66. Where a father and his son form to¬ 


gether a joint Hindu family and a debt is 
contracted by the father, the son is in the 
lifetime of the father neither a debtor nor 
in the absence of any evidence, an agent of 
the father for the purposes of S. 20. 17 
I.C. 655=5 O.L. . 419. See now sub- 
S. (3). Cl. (b) to S. 21. But see 6 P. 
811 = 1928 P. 156, contra. Where a Hindu 
executes a promissory note and keeps it 
alive, and becomes a convert to Islam along 
with his eldest son and dies, and subse¬ 
quently his younger sons make payments 
and endorse the same, the payments are by 
persons liable to pay the debt and under 
S. 20 limitation is saved not only against 
them but also against the eldest son though 
the latter has become a Mahomedan, His 
conversion to Islam cannot operate to rid 
him of his liability for the debt due under 
the promissory note of his father. I.L.R. 
(1939) Mad. 140=1939 Mad. 69=(1939) 

I M.L.J. 68. Payment by co-mortgagor, 
if binding on the other mortgagors. 45 I.C. 
613; 5 O.L.J. 73; 163 I.C, 808=1936 P. 
361. See also 1941 Rang. 37. payment by 
one co-contractor will not save limitation 
against the others under S. 21. 74 
C.L.J, 327. Payment by even a de 
facto guardian for the benefit of minor 
to avoid law suits, extends periods of 
limitation against the minor. 40 I.C. 809. 
Burmese married couple of the cultivating 
class working on land together, work it as 
partners to all intents. When one is tempo¬ 
rarily incapacitated there is la natural pre¬ 
sumption that the wife has ostensible autho¬ 
rity to act for both on the quasi partnership 
ami is an agent within S. 20. 12 I.C. 23= 
4 Bur.L.T. 217. Wlicre payment of inte¬ 
rest is made by one defendant on behalf of 
another, limitation as against the latter will 
be saved only on strict proof by plaintiff, 
that the former had authority to make such 
payment on his behalf. 11 I.C. 858=4 Bur. 
L.T. 191. Payment by one of several co¬ 
heirs making payments towards a debt saves 
limitation. In this case payment for inte¬ 
rest by the mother who was one of the 
persons liable to pay the debt was held to 
save limitation as against her co-heirs also. 

1929 M. 419=56 M.L.J. 630. But see con¬ 
tra 1937 C. 191 (Case of Muhammadan 
motlicr and debt due on hand note). A 
Burmese Buddhist husband is not neces¬ 
sarily the agent of his wife. It may be that 
no formal authorization is required under 
S. 20 but it must be shown that there \N'as 
at least implied authority. 1939 Rang. 287. 
Payment of interest by one of two mort¬ 
gagors keeps alive the mortgage and not only 
the personal liability of tlie person who 
actually pars interest. 119 I.C. 437=1929 
A, 380. Rut .u'c 1920 ^[. 881. Where it 
is agreed between a third person Md the 
promisor that the former would discharge 
the latter’s debt evidenced by promissory 
note to the promisee in respect of principal 
and interest, and it is clear from the promi¬ 
sor’s evidence that he left it to the third 
person to do so. an implied authority from 
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the promisor to the third person to pay the I.C. 20. See. also 1929 C. 479; 163 I.C. 
interest on his behalf as it became due is 915=1936 P. 386; 1939 Rang. 118 (Pay- 
established so as to save limitation under ment by daughter of person liable—Endorse- 
S. 20. 34 C.W.N. 145=1929 P.C. 297 ment by them necessary). A part-payment 
(P.C.). Payment by mortgagor—Prior of the principal of a debt must be in the 
assigriment of mortgaged property to third handwriting of the person making the pay- 
person—Effect of payment against third ment but this rule does not apply to payment 
person. 36 C.W.N. 1138. of interest. 1914 M.W.N. 910; 26 I.C. 

Payment by Principal—Effect of, 507; 16 M.L.T. 505. Endorsement of 

AGAINST Surety.— Payment of interest by part-payment hy the manager of joint family 
principal debtor does not save limitation saves limitation. 6 P. 811=1928 P. 156'. 
against surety. 44 C. 978=21 C.W.N. 482 [See also S. 21, sub-S. (3). Ci. (ft).] 
1=39 I.C. 705; 8 O.W.N. 544; 44 C.W.N. Limitation under S. 20 cannot be extended 
985=1940 Cal. 401=1.L.R. (1940) 2 Cal. unless the payment towards the principal is 
362; 20 N.L.J. 140=1924 N. 411; 28 B. in the handwriting of the debtor. 62 I.C. 
248; 120 I.C. 576=1930 M. 112 (2); 152 297=17 N.L.R. 40. See also 1922 P. 446; 

I.C. 464=40 L.W. 479=1934 M. 639. But 151 I.C. 426=1934 R. 227. Where the 
see also 21 M.L.J. 455; 53 I.C. 586; 20 N. person making part-payment is unable to 
L.J. 140=1924 N. 411. (Conflict of ruling, write himself and therefore gets another 
see cases infra.) See also 9 I.C. 8=21 M. person to make the endorsement for him 
L.J. 455 (28 B. 248, Foil.); 10 R. 321= and, on his behalf, the provisions of S. 20 
139 I.C. 738=1932 R. 88. A fresh start is are sufficiently complied with. 62 I.C. 644 
given to limitation against the surety under ~2 P.L.T. 355. Under S. 20 it is suffi- 
S. 20 by the payment of interest by the prin- cient for an illiterate person paying the 
cipal debtor. 53 I.C. 586=105 P.R. 1919. money to affix a mark below an endorse- 
But see 44 C. 998; also 44 I.C. 213=3 P.R. ment written by another person. 12 I.C. 
1918; 10 R. 321=139 I.C. 738=1932 R. 88 23=4 Bur.L.T. 217; 36 C.W.N. 188=1932 

contra. C. 440=137 I.C. 7^ (2). In the case of 

Payment by Surety—Claim barred as a person who knows how to write, the pay- 
AGAiNST Principal Debtor—Decree against ment must appear in that person’s own hand- 
SuRETY. —Though the liabilities of the prin- writing and he cannot be allowed to adopt 
cipal debtor and the suretj" arise out of the by mere signing any writing made by some- 
same transaction, the liabilities of the two body else as in the case of an illiterate man. 
persons are distinct for the purpose of appH- 1930 R. 64. Under S. 20 when an agent 
cation of S. 20. Consequently, even if a makes payment, it is he who should endorse 
suit is barred by limitation as against the the entry of payment and the debtor’s hand- 
principal debtor, if the surety has made writing is not required. 1 P.L.T. 17=54 
certain payments and endorsements on the I.C. 802. Part-payment of a decree amount 
bond on which the suit is based, thus pre- must be in the handwriting of the debtor to 
venting limitation running as against him, save limitation for an application for exe- 
the plaintiff is entitled to a decree though cution. 48 I.C. 728=4 P.L.J. 365. Under 
as against the surety oniy. 10 R. 321 = 1932 S. 20 the person making payment should be 
R. 88. See also 191 I.C. 608. the person signing the writing, 35 I.C. 375 

Writing. —Handwriting — Part-payment P.L.J. 474. Money order coupon in 

of principal of the debt—^Joint account-— handwriting of debtor is sufficient acknow- 
Written by one debtor but signed by both is ledgment. 1930 A. 123. 
good and saves limitation. 28 Bom.L.R. Sec. 20 (1).—The first part of proviso to 

354=1923 B. 369. The actual signature of S. 20 (1) as amended by Act I of 1927 is 
the debtor is not necessary provided that the inapplicable to a case where the alleged pay- 
acknowledgment required by S. 20 is in the ment of interest was made before 1st 
handwriting of the person making the pay- January, 1928. 1929 O. 479. The amend¬ 

ment. But the acknowledgment must ap- ment has been made in favour of the credi- 
pear on its face to be on account of the tor who is not able to prove the writing of 
debt. 196 I.C. 392. Mere signature in- the debtor not only relating to the fact of 
sufficient without entry in handwriting. 41 the payment but also to the acknowledg- 

B. 166=36 I.C. 359=18 Bom.L.R. 973. ment of the fact of payment. 14 L. 580= 

An endorsement of a part-payment of the 1933 L. 341. . On this proviso, see also 1932 
principal bearing no signature or any mark A.L.J. 1035. S. 20 (1) does not say any- 
of the payer will not extend the limitation thing at all about the origin of the money 

under S. 20. 28 C.L.J. 222=44 I.C. 516 with which the part-payment is made. It 

=23 C.W.N. 930. A part-payment of the is quite sufficient if a part-payment is made 
principal of a debt must in order to be opera- and it is made by a person who is authorised 
tive under S. 20 not only be in the hand- to make it. Where two debtors are equally 
writing of the debtor or his agent but it is liable jointly and severally on a promissory 
also necessary that the writing should show note and when both of them are pressed for 
that the part-payment was a payment to- payment one of them makes the payment 
wards the debt in question. It is not enough with the consent of the other, the payment 
that the amount paid by the debtor is placed §aves limitation against both, 40 L. W. 

L 
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^[Provided that, save in the case of a payment of interest made before the 
first day of January, 1928, an acknowledgment of the payment appears in the 
handwriting of, or in a writing signed by, the person making the payment.] 

(2) Where mortgaged land is in the possession of the mortgagee, the 

Effect of receipt of pro- ""‘'“P‘, ^uch land shall be 

duce of mortgaged land. deemed to be a payment for the purpose of sub¬ 
section (1). 

Explanation .—Debt includes money payable under a decree or order of 

Court, 

21. (1) The expression “agent duly authorized in this behalf,” in sections 
. ^ 19 and 20, shall, in the case of a person under dis- 

di^bfuty ability, include his lawful guardian, committee or 

manager, or an agent duly authorized by such guar¬ 
dian, committee or manager to sign the acknowledgment or make the payment. 


LEG. REF. 

^Substituted by Act I of 1927. 

NOTES. 

590=::67 M.L.J. 908. As to effect of the 
proviso, see 16 P, 294. The proviso does 
not require that the writing itself must 
indicate that payment was made towards 
principal or interest. Other evidence can be 
let in regarding it. 44 L.W. 339=1936 M. 
848= (1937 ) 2 M.L.J. 54. Nor does it 

require payment itself to be made in any 
form, and a promissory note may be given 
by way of payment. 1936 M. 848. 

Sec. 20 (1) Proviso.—The proviso to 
S. 20 (1) inserted by the Amending Act of 
1929, applies to sub-S. (1) and does not 
apply to sub-S. (2) of S. 20. It cannot 
be said that the proviso applies to the whole 
section. 21 P.L.T. 770=1940 Pat. 512. 
Where the fact of payment appears in the 
handwriting of the debtor there is no reason 
why the said writing should not be taken as 
an acknowledgment of payment also. There 
is nothing in the proviso to S. 20 which 
precludes the same document as being treat¬ 
ed as evidence of the fact of payment as 
well as an acknowledgment of the payment. 
I.L.R. (1938) 2 Cal. 320=42 C.W.N. 548 
=1938 Cal. 538. 

Decree Debt—Uncertified Payment.— 
Uncertified payment cannot save limitation. 
30 I.C. 51=9 S.L.R. 27. Sec also 1933 
M. 674; 1936 N. 281. Part-payment by 
judgment-debtor certified beyond limitation, 
when saves limitation. 101 I.C. 796. A 
payment under S. 23 must be of such a 
nature that it could be an answer to a suit 
brought by the plaintiff to recover the 
amount. 30 1.(3. 51=9 S.L.R. 27 (19 M. 
340: 25 B. 496 ; 25 C. 852 (P.C,). Foil.]. 

Cl. (2).—^^^e^e a usufructuary mort¬ 
gagee remains in possession after a final 
decree on the mortgage has been passed, 
receipts by him of the profits must be treated 
as receipts by way of interest and each 
receipt starts a fresh period of limitation 
for . an application for execution of the 
decree. S. 20 (2) would clearly apply 

even when a decree has been passed in favour 
of the mortgagee. 1941 Mad. 737=(1941) 
2 M.L.J. 248. See also (1940) 1 M.L.J. 


134. Mortgagee in possession after prelimi¬ 
nary decree under invalid contract of sale— 
Receipt of rents and profits saves limita¬ 
tion for application for final decree. I.L.R. 
(1941) M. 739=1941 M. 475=(1941) 1 M. 
L.J. 388. For the applicability of S. 20 
(2) the receipt of rents and profits 
must be by a person tn ihe capacity of a 
mortgagee. Where that person is also the 
owner of the property, the receipt of rents 
and profits by him cannot be said to be in 
the capacity of a mortgagee. Where a 
prior mortgagee in execution of a final 
decree on his mortgage purchases the mort¬ 
gaged property and obtains delivery of 
possession of the same, the receipt of rents 
and profits by him cannot be regarded to 
be a receipt by him as mortgagee within the 
meaning of S. 20 (2), so as to save limi¬ 
tation for a fresh suit by him on his mort¬ 
gage on dispossession by the purchaser of 
the same property in execution of a decree 
on a subsequent mortgage held by a person 
who was not impleaded in the suit on the 
prior mortgage. 45 L.W. 684=1937 Mad. 
642= (1937 ) 2 M.L.T. 170. Sec also 51 L. 
W. 191=1940 Mad.'461= (1940) 1 M.L.J. 
134. Where a mortgagor is left in posses¬ 
sion of part of the mortgaged property as 
tenant of the mortgagee, the receipt of rent 
and profit by the mortgagee should be con¬ 
sidered as payments of interest as such 
within the meaning of sub-S. (1) to S. 20 
of the Limitation Act. I.L.R. (1938) 
All. 218=1938 A.L.J. 18=1938 All. 188. 
The enjoyment of the usufruct of the pro¬ 
perty by a person in possession under a void 
mortgage is not as mortgagee but as a 
trespasser and such enjoyment of the usu¬ 
fruct by him year after year cannot give a 
fresh start of limitation for a suit on the 
mortgage. 19 Pat. 507=21 Pat.L.T. 219= 
1940 Pat. 494. 

Sec. 21.—On the death of the father of a 
minor, his mother is not only the na^^ 
but also the legal guardian under Hindu 
Law and being such, she is also a lawful guar¬ 
dian within the meaning of S. 21 ^ 

as such acknowledge debts. 10 
188=1933 O. 132. See also 1939 M.LJR. 
88 (Civ.); 35 P.L.R. 661=1934 L. 55 . The 
brother under the Hindu Law is not a l*W" 
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(2) Nothing in the said sections renders one of several joint contractors, 
. , ^ , partners, executors or mortgagees chargeable by 

me1i?"b7 one^'of “severai "facknowledgment signed or 
joint contractors, etc. ^ payment made by, or by the agent of, any other 

or others of them. 


NOTES. 

ful guardian within S. 21 during the life¬ 
time of the mother. 42 I.C. 472rr45 C. 
630. Where a person executed a mortgage 
bond and registered it for himself and on be¬ 
half of a minor as guardian and made an 
endorsement of some payment on the docu¬ 
ment when the minor had not attained majo¬ 
rity, his acknowledgment was proper as he 
was certainly a person authorised within the 
meaning of S. 21. 38 L.W. 439=65 M. 

L. J. 380. A person lawfully acting as 
guardian though not appointed for the pur¬ 
pose, is lawful guardian when acting for 
the benefit of the minor. 19 I.C. 362=24 

M. L.J. 428. An admission amounting to 
an acknowledgment within the meaning of 
S. 19 made by the guardian of a minor ap¬ 
pointed by the Court is binding on the 
minor. 13 P.L.T. 509=1932 P. 337. But 

in order that such an acknowledgment may 
be effective, the person so appointed must 
have acted as a de facto and not as a de 
jure guardian in making the acknowledg¬ 
ment. 1932 M.W.N. 1193. See also 1938 
M.W.N. 671 (De facto guardian of 
Mahamadan minor); 1^0 Rang.L.R. 603. 
The authority contemplated b}' S. 21 need 
not be special authority given for the pur¬ 
poses of making payment of the particular 
loan. 1933 C. 826. A de facto guardian 
of a Hindu minor is not an agent duly 
authorised to acknowledge a debt on behalf 
of a minor within the meaning of S. 21 as 
a de facto guardian cannot be considered 
to be a lawful guardian under S. 21; and 
an acknowledgment by him is not valid^ and 
cannot keep the debt alive against the minor. 

I.L.R. (1939) Mad. 65=48 L.W. 268= 
1938 Mad. 853=(1938) 2 M.L.J. 501. 

Toint mortgagors—Payments of interest by 
one—Effect. 55 I.C. 763. Where the debt 
is kept alive by part-payment and the liabi¬ 
lity of the debtors is several, then it should 
be proved that the person represented the 

other persons. 32 I.C. 608; 165 I.C. 828= 
1936 R. 504 (Joint promissory note). But the 
payment of interest by a debtor does not 
save limitation against his co-debtors whose 
agent the payer was not. 59 C. 1128=36 
C.W.N. 487i=1932 C. 620. S. 21 (2) ap¬ 
plies to payments made by one of the joint 
executants of a promissory note. 1937 R. 
195; 1936 Rang. 504; 1939 A.W.R. (H.C.) 
98. S. 21 (2) is not exhaustive and the 
test is whether the person keeping the debt 
alive had express or implied authority on 
behalf of others. 32 I.C. 608. The con¬ 
duct of the parties might show that one joint 
promisor has implied authority to make an 
acknowledgment on behalf of the other. 25 

I c, 927=1914 M.W.N, 792, Paymept of 


interest by one of the heirs on a debt due by 
the deceased person does not save limitation 
as against the other heirs. 9 L.B.R. 78; 
40 I.C. 858. -Vcc also 14 I.C. 128. Where 
a debt is due by two brothers and, on a 
partition between them, it is allotted to one 
of them, payment of interest by such brother 
will not save limitation as against the other 
brother unless there is an implied or express 
authority conferred by the partition arrange¬ 
ment to make such payment of interest. 
(1929 P.C. 297, Dist.) 1933 C. 826; 45 

L. W. 767=1937 Mad. 586. In the case of 
a going partnership concern, there is a pre¬ 
sumption that each partner is entitled to 
sign an acknowledgment on behalf of the 
firm in the ordinary course of business. 33 
P.L.R. 584=1932 L. 456; 34 Bom.L.R. 
623=1932 B. 426; 32 Bom.L.R. 201; 1939 
Lah. 397=41 P.L.R. 90; 1937 A.M.L.J. 
115. The acknowledgment by one partner 
must be shown to be impliedly authorised by 
others; when it was made in the usual 
course of business, it will save limitation. 
1929 C. 714. Part-payment by one partner 
after dissolution, if saves limitation. 1925 

M. W.N. 707, Acknowledgment of liabi¬ 
lity by one partner after cessation of busi¬ 
ness does not bind other partner, 7 L. 403 
=99 I.C. 563. See also 1928 M. 972; 1928 
A. 491. As to joint contractors, see 26 A. 
L.J. 723=1928 A. 387; 1939 Rang. 287 
(Principal and Surety). An acknowledg¬ 
ment not stating amount of liability acknow¬ 
ledged by guardian is not proper. 15^8 C, 
850. An admission by a pleader in a peti¬ 
tion made in course of his business is bind¬ 
ing as an acknowledgment so as to give 
fresh starting point irrespective of whether 
the pleader represents majors, or guardian 
for minors. 133 I.C. 155=1931 A. 398. 
The word “chargeable*' in S. 21 (2) prima 
facie means every kind of chargeability 
possible by reason of Ss. 19 and 20, that is, 
every kind of chargeability under the original 
contract, and is not limited to personal liabi¬ 
lity only in the case of a mortgage. 30 L. 
W. 677=57 M.L.J. 588. In the case of a 
pronote executed by a Hindu undivided 
father and son, a payment by the father 
alone cannot save limitation against the son 
in the absence of proof that the loan was 
contracted for the benefit of the entire 
family. Mere proof that the father was 
the manager of the family cannot save limi¬ 
tation. [25 Mad. 220 (F.B.), Rel. on.] 
195 I.C. 52=1941 Pat. 208. A payment 
made after partition by a member of a 
Hindu family of interest due on a promis¬ 
sory note executed by the managing member 
when the family was joint will not start a 
fresh period of limitation against the other 
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^[(3) For the purposes of the said sections— 

(a) an acknowledgment signed, or a payment made, in respect of any 
liability, by, or by the duly authorized agent of, any widow or other limited 
owner of property who is governed by the Hindu Law, shall be a valid acknow¬ 
ledgment or payment, as the case may be, as against a reversioner succeeding to 
such liability; and 

(b) where a liability has been incurred by, or on behalf of, a Hindu 
undivided family as such, an acknowledgment or payment made by, or by the 
duly authorised agent of, the manager of the family for the time being shall be 
deemed to have been made on behalf of the whole family.] 


Effect of substituting or 
adding new plaintiff or de¬ 
fendant. 


22. (1) Where, after the institution of a suit, a 

new plaintiff or defendant is substituted or added, the 
suit shall, as regards him, be deemed to have been 
instituted when he was so made a party. 


LEG. REF. 

^Inserted by Act I of 1927, follows the 
ruling in 1928 M. 972. 

NOTES. 

members of the family, the payment having 
been duly acknowledged by the person who 
made it. While the family remains joint 
only the manager or his duly authorised 
agent can extend the period of limitation 
against family. After partition there is no 
manager, and therefore no one can extend 
the period of limitation in respect of a 
family debt so as to affect the erstwhile 

members. 1941 M.W.N. 1012=54 L.W, 
596=1941 Mad. 925= (1941) 2 M.L.J. 883 
(F.B.). S. 20 does not contemplate the 
interruption of limitation where payment is 
made by one judgment-debtor independently 
of the other judgment-debtors. S. 21 (2) 
does not lend any support to the view that 
payment by one of the judgment-debtors 
should have the effect of interrupting the 
running of limitation as against the other. 
Sub-S, (2) of S. 21 is merely explanatory, 
it does not lay down exceptions to the general 
principle embodied in S. 20. T.L.R. (1939) 
All. 258=1939 A.L.J. 66=1939 A. 230. 
Where a manager and other members of a 
Hindu undivided family are liable to pay a 
debt and a payment is made by the manager, 
it may be possible to infer from the circum¬ 
stances that the payment was made by the 
managing member on behalf of the other 
member as well on the principle of implied 
agency and that in that connexion the very 
fact of his being a managing member would 
itself be a factor of importance. 58 M. 418 
= 1935 M. 101=68 M.L.T. 470. See also 
42 C.W.N. 18=1938 C. l'29: 70 C.L.T. 201 
=44 C.W.N. 299=1940 Cal. 137. But it 
would be different after partition when there 
cannot be any manager. 45 L, W. 
767=1937 M. 586. See also 1938 M. 774= 
(1938) 2 M.L.J. 33. On the death of the 
parents neither by Hindu Law nor by custom 
is the grandmother recognised as the lawful 
guardian of the minor and endorsement of 
payments by the paternal grandmother 
cannot bind the minor and save limitation. 


I.L.R. (1940) Mad. 358=1940 Mad. 33= 
(1939) 2 M.L.J. 884 (F.B.). The term 
joint contractors” in S. 21 (2) also includes 
joint mortgagors. S. 21 (2) must be read 
in conjunction with Ss. 19 and 20. Hence 
payment of interest as such by one of the 
joint mortgagors who is not an agent of the 
other does not itself serve to keep alive the 
debt as against the other who has not autho¬ 
rized the payment. The claim against the 
other is barred personally as well as against 
the share of the property pledged by him. 
1939 Rang. 287; 46 L.W. 688=1938 Mad. 
Ill; 1936 Rang. 504; 1940 Rang. 603. Pay¬ 
ment of interest made by some of the des¬ 
cendants of a deceased mortgagor binds also 
the other descendants even though these 
latter were divided from the family before 
the payment was made, S. 21 (2) cannot 
pve them because the categories mentioned 
in the section are not merely illustrative, 
and it does not cover cases relating to co¬ 
heirs and other persons who derive their 
liability not from direct contract with the 
promisee. 1930 M. 738. 

Sec. 21 (3).—S. 2! (2) has no applica¬ 
tion to a case of a joint Hindu family in 
which the father makes a payment on behalf 
of the family. For such a case express pro¬ 
vision has been made in Cl. 0) (^) 

S. 21, Where a father makes a payment, 
in order to stay the hands of the decree- 
holder in executing the decree and time was 
given to pay in consideration of the payment 
made, such payment is as manager of the 
joint family and saves the time against 
father and sons. 1938 A.L.T. 973=1938 
All. 638. .S'cc also 1940 Cal. 137. Under 
the law of limitation as it stood prior to the 
enactment of Cl. (3) of S. 21, a widow 
having a life estate was not competent to 
give an acknowledgment which would bind 
the reversioners, 1936 A.L.J. 1373=1936 
All. 858. Scope and effect of—Hindu 
limited owner—Power to acknowledge debt 
—If includes power to pav barred debt, ]7 

Pat.L.T. 780; 1937 Nag’. 327; 1937 Mad. 
586. 

Sec. 22: Scope of.—S. 22 (1) contem¬ 
plates cases in which a suit i$ defective by 
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addeH sub-section (1) shall apply to a case where a party is 

added or substituted owing to an assignment or devolution of any interest 


NOTES. 

reason of the right persons not having been 
made parties, but not cases in which the suit 
was originally properly instituted but has 
become defective owing to a devolution of 

833=18 Bom.L.R. 

3.a. 113 (P.C.). Joinder after 

limitation of a party not necessary 192'? 

' 1 213; 62 I.C. 

636=6 P.L J. 463. 

Applicability.—S. 22 does not apply to 
cases where pro forms defendants are made 
plaintiffs. 14 I.C. 556=84 P.R. 1912- 139 
I.C. 535=13 Pat.L.T. 392. Nor where in 
a suit by the manager of a joint Hindu 
family, the other members of the family are 
brought on record by amendment of the 

Bom.L.R. 

327—58 B. 348—1934 B. 178. This prin¬ 
ciple applies even where the suit is not by 
the manager, but only by a member. 1937 
L. 193. Where a suit is originally brought 
against the defendants as members of a 
joint undivided family and subsequently the 
plaintiff was allowed to amend his plaint by 
adding an alternative claim against them as 
partners, there is no change in the ''/yersoita'' 
of the parties but only a change in the basis 
on which _ the same parties were sought to 
be held liable and with reference to them, 
they cannot be deemed to be newly added 
under S. 22. 33 Bom.L.R. 1385=1931 B. 
590. Where in a suit on a promissory note 
signed by a person on his own behalf and 
as guardian of a minor, only relief against 
the assets of the minor in the guardian’s 
hands was asked for. But subsequently an 
amendment claiming relief against the guar¬ 
dian personally was allowed. Held, that the 
effect of the amendment was not to add a 
new person as defendant but to alter the 
ground on which a person already a defen¬ 
dant was to be held liable. Consequently 
once the amendment was allowed. S. 22 
did not apply, 154 I.C. 582=1935 M. 160. 
S. 22 (1) will not apply where a defendant 
who was made such by the plaintiff at the 
time of the institution of the suit is trans¬ 
ferred in that suit as co-plaintiff. 90 I.C. 
82. The section applies even to cases where 
a person is added as a party at the instance 
of the Court under O. 1, R. 10. 79 I.C. 
914; 6 R. 29 (P.C.). The effect of strik¬ 
ing off a person’s name from the array of 
the defendants, even if it is made under a 
mistake, is that the suit so far as he is con¬ 
cerned comes to an end. If his name is 
added at a later date, a new suit must be 
regarded as having been brought against him 
and if such is not brought within time it is 
barred by limitation. 199 I.C. 196. S. 22 
governs suits and not applications for a 
substitution of legal representative. 49 

C. CM—432 


N L.R. 21; 1923 P. 88; 58 C. 

applications under 
O. 21, R. 10. Nor to execution proceed- 
mgs, 62 I.C. 30=6 P.L.J, 358. The 

section will not apply when a suit is brought 
by an agent on behalf of a firm of partners, 
iTierel}' because it is barred when the other 
members ^ of the partnership are impleaded 
as co-plaintiffs. 28 I.C. 210=2 L.W. 239. 
Section applies to cases where a new plain¬ 
tiff has been introduced and is not applicable 
in cases where there is only an amendment 

description of the plain- 

7 Q^c’ X? C.W.N. 396. also 109 I.C. 

/o5. P^or to cases where defendant has 
been wrongly described in plaint, but amend¬ 
ed afterwards. 162 I.C. 280=1936 L. 147. 
But It would be otherwise if it amounts to 
something more than mere misdescription. 
38 P.L.R. 827=163 I.C. 734=1936 L 485. 
As to whether section applies in cases of 

parties, 3 Luck. 
241; 1931 A.L.J. 863=1931 A. 725. S. 22 
does not apply when a defendant is made a 
p aintiff 28 I C. 45=28 M.L.J. 147. 5-^, 
21 I.C. 421=25 M.LJ. 452; 66 I.C. 
873; 1922 S. 13. Defendant adjudicated in- 
solvent pending mortgage suit—Official Re¬ 
ceiver added as a party—It is only a conti¬ 
nuation of old proceedings and S. 22 does 

not apply. 53 M.L.J. 142=1927 M. 693' 

buit against wrong legal representative— 
Proper person added after time—Validitv 

33 P.L.R. 253=1932 L. 314. See also 
(1941) 1 M.L.J. 580. 

Addition of Parties.—S. 22 refers only 
to the parties subsequently added; the suit 
cannot fail as against the original defendants 
merely because the plaintiffs may have lost 
their remedy as against the newly added 
defendants unless such a resuU follows 
from the nature of the suit. 33 Bom.L.R 
1385=1931 B. 590. Against a party subse¬ 
quently added, limitation is to be calculated 
from the date when he has been brought on 
the record. 12 I.C. 586=13 Bom.L R 
1014; SO M 372=52 M.L.J. 199. See also 
55 I.A. 7=6 R. 29=54 M.L.J. 88 (P.C.). 

Where an application is made to join cer¬ 
tain persons as parties, they become parties 
to the suit from the time when the appli¬ 
cation is presented and not when the Court 
passes its order joining them as parties 
1930 S. 259. Section is not applicable in 
the case of transferee peudente life, 1930 
A. 597; see also 7 Cut.L.T. 49. If a party 
IS added to a pending suit after lapse of the 
period of limitation fixed for the suit the 
bar of limitation would not be savprl’ ftc 

I C. 961 = 1925 M 917; 75 I.C. 781 H one 
of the several legal representatives of a 

creditor is added as a plaintiff after the 
expiry of the time prescribed for the innitu- 
tion of the suit, a suit instituted by one of 
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prevent a party 
ther declaration 
might afterwards 
ed by the Court. 


NOTES. 

the legal representatives for the recovery of 
the whole amount or of his share is main¬ 
tainable. 1932 L. 652. Under O. 30, R. 2, 
C.P. Code, once partners have been declared 
the persons whose names have been declared 
are to be regarded as parties to the 
suit. There is however nothing to 

from making a fur- 
the effect of which 
full to be consider- 
Biit if it is made after 
the period of limitation, it will have no 
effect and the Court would regard the suit 
as being one by the parties whose names 
were originally declared. 60 C. 1217=37 
C.W.N. 1105. Addition of parties— 
Partnership—Suit for dissolution. 50 C. 
549=1924 C. 74. When a partner sues only 

one of his partners for accounts of partner¬ 
ship and the other partners are added after 
the period of limitation has elapsed, the suit 
must be dismissed. 143 I.C. 900=1933 
S. 121. A principal cannot be added out 
of time in the place of his benamidar who 
is sued within time. 18 I.C. 392. Where 
a party is added to the suit not in order to 
validate the suit but to settle the dispute 
finally, the original defendants cannot claim 
limitation from the date the new party is 
added to the suit. 1930 A. 436. In a suit 
to enforce rights of trust, by persons inte¬ 
rested in the trust, additions of more repre¬ 
sentatives out of time docs not bar the suit. 

9 L.W. 377=50 I.C. 353. The date of 

institution of a suit as against a newly 
added party must be the date on which he 
was added as a party. 38 I.C. 169=5 L. 
W. 222. Where a plaintiff is added in con¬ 
sequence of the assignment of the rights of 
the original plaintiff his right to a decree is 
not affected by S. 22. 40 M. 722=32 M. 
L.J. 407. In a suit for possession of pro¬ 
perty after declaring that a certain aliena¬ 
tion was invalid, the alienee defendant plead¬ 
ed that he held a portion of the property 
on behalf of an idol, he having transferred 
it to the idol. The idol was thereafter im¬ 
pleaded, but only after the period of limita¬ 
tion had expired. Held, S.22. applied to the 
case and that the suit as against the idol wa<^ 
barred by limitation. 15 Pat.L.T. 596. If 
a mortgagee sues the mortgagor for sale and 
then after the expiry of twelve years from 
the date of the mortgage impleads a puisne 
mortgagee, his suit as against that 
gagee is barred by S. 22. \%2 M.W.N. 

330 Bond in favour of /I—On A s death 
suit on it bv father in his personal right as 
A's heir—Subsequent application for substi- 
tution of A’s minor son fP'amt.ff after 
limitation-Suit is governed by S. 22 39 

P.L.R. 585=1937 L. 369. See a/so 19-0 

Lab 262. The joinder of a person already 
represented in the suit as a party to it is not 

joinder within the meaning of -"P 

T r 386 The joinder of parties after time 

involves a bar only if the joinder 'vas neces¬ 
sary to the suit. 35 I.C, 551=10 S.L.K. 


38. The substitution of the Official As¬ 
signee in a suit brought by a person who has 
been adjudicated as an insolvent ^mounts to 
an addition of new plaintiff. 28 Born.L.R. 
554. 

Amendment.— Amendment of a plaint 
with reference to a non-essential particular 
made after time without adding a new 
plaintiff or defendant is not affected by 

S. 22. 19 O.C. 221=36 I.C. 941. Suit 

on behalf of minor plaintiff—Subsequent dis¬ 
covery that the plaintiff was a major at the 
date of suit—No question of limitation 
arises by reason of such amendment. 100 
I.C. 469=1927 C. 477. So also in a suit 
by a Chairman of a District Board, the 
amendment of the cause title so as to make 
District Board itself the plaintiff. 32 C. 
W.N. 396=1928 C. 485. So also in a suit 
against manager of a Hindu idol an amend¬ 
ment so as to implead idol as party. 6 0. 
W.N. 1036. Where in a suit instituted 
within time against the Government as 
responsible for the administration of the 
railways, the plaint described the Govern¬ 
ment as the Secretary of State for ^ India, 
and the plaint was subsequently amended 
after the period of limitation had elapsed 
altering the description to the Governor- 
General in Council as required by S. 79, C. 
P. Code, as amended. Held, that as the 
claim had always been against the same Gov¬ 
ernment it could not be anything more than 
a matter of misdescription and that the suit 
was, therefore, not barred by limitation. 46 

C.W.N. 18. ^ ^ 

Heirs added as Parties. —Effect of. 39 

B. 729=31 I.C. 180=17 Born.L.R. 685. 
Necessary Party.—W here in a suit,-some 

persons against whom the suit is barred are 
added as defendants, S. 22 does not bar the 
whole suit, if the added parties are pro 
forma defendants against whom 
is claimed. 45 B. 1009=61 I.C. 590=23 
Born.L.R. 405. Necessary party—Suit lor 
pre-emption—Impleading one of the vendees 

after limitation—Effect. 1924 L. 230. It a 
necessary parW without whose presence on 
the record the suit cannot be adjudicated 
upon has been omitted and is added after 
the period of limitation, the suit is 
against all the defendants. 57 I.C. 32; 
Rang. 124. also 26 C.W.N. 488=]^ 

C. 149; 1937 R. 124. Co-executor added 
late. 40 M.L.J. 532=63 I.C. 104. M 

alienee pendetiie lite is not a necessary 

to the suit. 38 M. 535=26 M.L.T. ^9; 1/ 
Pat. 588; 47 L.W. 665=1938 Mad. 687., In 

mortgage suits, the puisne mortgagee is a 
proper but not a necessary part}’. A neces¬ 
sary party is a proper party* but a 
partv is not always a necessary party. 1^“ 
P. 326; 1923 P, 651. S. 22 does apply to 
a case even where a person is not a neces¬ 
sary party but only a proper pn^ty to a sui 
and such a person cannot be a^ed as 
party after limitation period. 19^ L. iw 
=33 C.W.N. 248, If a plaintiff sues to 

recover the joint property of two or inore 
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persons, and at the time of trial omits to 
join all proper and necessary parties and if 
the rights of those who ought to be added 
as parties to the suit are barred by limita¬ 
tion, the suit must be dismissed for want of 
proper or defective joinder of parties. 36 
I.C. 77. The principle applies to cases 
where several persons jointly seek to recover 
the assets of a deceased person. 36 I.C. 
77. When a suit can be, and is, constituted 
without joining certain persons as parties, 
and they are subsequently added as parties 
for the benefit of the defendants to ensure 
them against further litigation, the provi¬ 
sions of S. 22 do not apply. 38 C.W.N. 
409=1934 C. 187. See also 17 Pat. 588; 
1938 Mad. 687. Defendant claimed in 
written statement that certain persons in 
whose possession lands of the deceased were 
should be added as parties. Neither trial 
Court nor plaintiff chose to add them. Case 
was remanded in appeal, and they were 
added. Held, that the addition should be 
deemed to have been made when written 
statement was filed. 1937 R. 175. 

New Defendant. —Where the real pur¬ 
chaser was joined as a party to the applica¬ 
tion after period of limitation, held, that the 
addition of party after the period of limita¬ 
tion does not entail the dismissal of the ap¬ 
plication as against the newly added real 
purchaser. 1923 A. 462. New defendant— 
Clerical mistake—Misdescription of defendant 
—Amendment. 32 I.C. 872. If parties 
are effectively represented through those 
whose actions bind them, so that a decree 
passed against them is binding on such par¬ 
ties a specific mention of the name of such 
party subsequently made in the title of -the 
suit cannot be regarded as addition of a 
new defendant for the purposes of limita¬ 
tion. Rule applied to the case of members 
of joint Hindu family subsequently impleaded 
as parties to a suit in which they were effec¬ 
tively represented by the manager. 1931 A. 
L.J. 421=1931 A. 585. 

New Plaintiff. —Where in a suit by the 
manager of a joint Hindu family junior 
members are added as parties after the ex¬ 
piry of the period of limitation, they are 
merely formal parties and the suit is not 
barred. 33 A. 272=38 I.A. 45=21 M.L. 

J. 378 (P.C.). See also 1929 L. 505=1937 
L. 193; 22 I.C. 798=19 C.L.J. 5. New 

plaintiff—Suit amended as on behalf of com¬ 
pany. 33 I.C. 357=30 M.L.J. 57. Hindu 
joint family—Suit in names of members 
with word “firm” affixed—Amendment after 
limitation by deleting word “firm”. No bar 
of limitation. 1939 Pat. 40. Suit for 
redemption—Defendant impleaded in per¬ 
sonal capacity—Amendment after limitation 
for permission to sue him as representing 
unincorporated association—Is addition of 
fresh parties—Suit barred. 1940 Mad. 639. 
Suit in private capacity—Amendment of suit 
as managing director—Effect. 25 I.C. 945 
=16 M.L.T. 251. Party not siting or 


verifying pleading. Wrong description of 
party-Effect. 17 I.C. 580=25 M.L.J. 

* y 1 f 1 OF PARTIES.—A person ori- 

ginally impleaded as a pro forma defendant 
but subsequently made a plaintiff is not a 
new party to whom the provisions of S 22 
apply. 19 C.W.N. 1269=30 I.C. 34'- I 
Luck 546=105 I.C. 473=1927 O. 484; since 

the object of S. 22 (2) is to provide for 
cases of this nature. 14 Pat.L.T. 252=1933 

151 I.C. 452=11 O.W N 
1071=1934 O. 462 ; 40 L.W. 900=1935 M. 

95. But the provisions of S. 22, Cl. (2) 
can be availed of only in cases where the 
plaintiff and the defendant have a joint cause 
of action and not when their causes of action 

are different. 156 I.C. 455=69 M.L.J. 
30. Ihe general rule enacted in S. 22 is 
subject to certain exceptions contained in 
Cl. (2), one of the exceptions being that 
that rule of limitation enacted in the main 
part does not apply where there has been 
a transposition of the parties already on the 
record. I.L.R. (1937) Mad. 976-46 L 
W 375=1937 Mad. 843=(1937 ) 2 M L.j! 

/28. Amendments made in the plaint by the 
leave of the judge cannot amount to an ad- 
dition or substitution of party within S. 22. 
28 I.C. 818=19 C.W.N. 1193. In a suit 
against a firm, correction of the description 
of the proper representative of the firm is 
neither substitution nor addition of a new 

party. 109 I.C. 785=1928 N. 319. The 
essential difference between an alteration 
that comes under the head of mere mis- 
description and an alteration that comes 
under the head of substitution is that in the 
case of a misdescription there is the same 
person or legal entity throughout; merely 
the name of the person is to be altered, but 
when one person, be it a legal or other 
person, is to be substituted for another then 
the alteration cannot fairly come und&r the 
head of misdescription. It is a case of 
substitution, and S. 22 applies. Therefore 
an amendment of a plaint which seeks to 
substitute one legal entity for another after 
the period of limitation has passed cannot 
be allowed. I.L.R. (1939) Kar. 275=1939 
Smd 172. See also 1940 M. 639. 

Suit against wrong Defendant. —Where 
the mistake in the name of the defendant ic 
clerical mistake the suit is within time and 
such amendment is also within ttme 32 
I.C. 872; 162 I.C. 280=1936 L. 147. 

Where a wrong person sues on a pro-note 
and after the period of limitation the right 
person is substituted, the suit so far as the 
right person is concerned, shall be deemed 
to be instituted on the date of the substi¬ 
tution, and if it is barred on that date it 
shall be dismissed. 1940 N.L.J. 333z=1940 
Nag. 274. Where in the same suit first one 
legal representative and then another is im¬ 
pleaded, the estate which is the object of 
the suit has been represented throughout 
and there is no change of party in the real’ 

^ . . * • ^ so as to invoke the oper?^- 
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[S. 23 

23. In the case of a continuing breach of contract and in the case of a 

continuing wrong independent of contract, a fresh 
Continuing breaches and period of limitation begins to run at every moment 

of the time during which the breach or the wrong, 
as the case may be, continues. 


NOTES. 

tion of S. 22. 53 L.W. 501 = 1941 Mad. 

609=(1941) 1 M.L.J. 580. 

Suit against dead Person.—A plaintiff 
cannot claim the benefit of the institution of 
a suit against a dead person for the purposes 
of extending the period of limitation against 

his heirs. 47 T.C. 894=5 O.L.T. 546; 143 
LC. 596=1933 M. 454=37 L.W. 489 and 
cases referred to therein. Same principle 
applies to a suit on foreign judgment against 
foreign firms which had become dissolved 
at the time of stiit; and amendment is after¬ 
wards sought to implead individual partners 

thereof. 38 P.L.R. 827=163 I.C. 734= 
1936 L. 485. 

Sec. 23: Appt.tcatituty. —To a suit for 
a declaration of public right of way as the 
obstruction is a continuing wrong. 26 C.W. 
N. .587; 146 T.C. 408. An obstruction 


which prevents someone from exercising a 
right of way falls within the scope of the 
term ‘continuing wrong’ and a fresh period 
of limitation begins to run under S. 23. 
Limitation Act at every moment of the time 
during which the wrong continues. 1941 
^.W.R. (H.C.) 376=1941 A.L..T. 706. 

There is nothing in S. 23 upon which a dis¬ 
tinction can be made between the case of an 
encroachment upon private land and that of 
an encroachment upon public land. Whether 
the wrong is a continuing one or not must 
depend upon-the nature of the wrong and 
not upon the nature of the land over which 
it is committed. If in the one case limita¬ 
tion mav run. there is no reason why it 
should not also run in the case of a precisely 
similar act committed upon public land. 22 
Pat.L.T. lOOl. .Vcr also 19 Pat. 208= 
1940 P.W.N. 829=1940 Pat. 449. S. 23 
is not applicable to a suit by a Union Board 
for possession of land claiming it as part of 

a public road vested in it* 45 C.W.N. 802 
=73 C.L.T. 608=1942 Cal. 151. Disposses¬ 
sion is a trespass and in one sense a con¬ 
tinuance of possession thereafter is a con¬ 
tinuance of the original wrong, but that is 
not the meaning of S. 23. The Limitation 
Act must be read as a whole and due regard 
paid to its different provisions. It must be 
clearly construed in such a manner that there 
is no conflict between S. 23 and Arts. 142 
and 144. Complete usurpation of posses¬ 
sion and occupation and consequent dispos¬ 
session of the owner of the land is a wrong 
which is complete from the moment of the 

dispossession. It is not a 

pass of the character contemplated by b 

of the Act. 182 I.C. 

1939 N.L.T. 153=1939 Nag., 145 also 

22 Pat.L.T. 1001. Dissolution of marriage 

—Suit for—Divorce-Cause of action. 8 

O.L.J. 650=1920 0, 109. See ajso 41 P. 


L. R. 867=1939 Lah. 454 (Suit for dissolu¬ 
tion of Mohamedan marriage on ground of 
impotency). Suit for restitution of conjugal 
rights against wife. 38 Bom.L.R. 502= 
164 LC. 628=1936 B. 289, Every act of 
trespass gives a fresh starting point for limi¬ 
tation. 25 LC. 185=12 A.L.J. 1150. The 

mere fact that a party has not availed him¬ 
self of the earlier cause of action, will not 
prevent him from availing himself of a later 

one. 12 Pat.L.T. 755=1931 P. 285. 

Where damages are claimed for personal 
injury which is caused by throwing sulp¬ 
huric acid on the face, there is no continuing 
wrong for purpose of limitation nor does 
time run only from the time any specific 
injury is caused. 25 Bom.L.R. 1333=84 
LC. 796. Section inapplicable to a suit to 
recover damages for wrongful attachment 
before judgment of defendant’s goods. 1930 

M. 625=31 L.W. 675. Also to a declara¬ 
tory suit under S. 428, Specific Relief Act. 
34 Bom.L.R. 1248. See also 1937 O.W.N. 
207 (Order of Settlement Court recording 
defendant as under-proprietor. Suit to set 
aside). Where a Magistrate attached a dis¬ 
puted property under S. 146, Cr.P. Code, 
when plaintiff was in lawful possession and 
plaintiff sued for declaration of title for re¬ 
covery of possession it was held that the 
case should be treated as one of continuing 
wrong within S. 23. 31 LC, 242=20 C. 
W.N. 481. See also 12 P. 261=14 Pat.L. 
T. 113=1933 P. 224; 175 LC. 256=1938 
Pat. 212; (1941) 1 M.L.J. 322., Where 
plaintiff has right to use land on which sqme 
sheds have been erected, as a passage, arm 
the sheds are obstructing the same, there is 
a continuing wrong, and a suit for declara¬ 
tion of plaintiff’s right and for removal of 
the sheds is governed by this section. 156 
LC. 390=1935 C. 405. See also 1940 P. 
W.N. 394 (Erection of hut on occupancy 
holding—Suit for ejectment). Continuing 
wrong—Obstruction to waterflow—Rignt of 

way.^ 29 T.C. 385=21 C.L.J. 640; 69 M, 
L.T. 42. Right of access to highway from 
plaintiff’s property. 1937 L. 94. See flwO 
22 Pat.L.T, 46. Continuing wrong—In¬ 
terference with right of worship—Recurring 

time-limit. 60 LA. 313=12 P.681=65 M. 
L.J. 163=1933 P.C. 193 (P.C.). Suit for 

compensation for a continuing obstruction— 
Plaintiff prevented from removing obstruc¬ 
tion by threat of violence—^Limitation ri^s 
from the last day to which wrong continued, 

1925 N. 189, So also in suit for injunction 
against plaintiff’s right to unobstructed use 

of light and air. 162 LC. 303=1936 L- 
334. Where the property in dispute nas 
throughout been in possession of the 
each denial of title of the temple to 
perty in dispute i? a fresh invasion ot 
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24. In the case of 

Suit for compensation 
for act not actionable with¬ 
out special damage. 


a suit for compensation for an act which does not 
give rise to a cause of action unless some specific 
injury actually results therefrom, the period of 
limitation shall be computed from the time when the 
injury results. 

Illustration. 

A owns the surface of a field. B owns the sub-soil. B digs coal thereout without 
causing any immediate apparent injury to the surface, but at last the surface subsides The 
period of limitation m the case of a suit by A against B runs from the time of the subsidence • 


NOTES. 

right and affords a fresh cause of action to 
establish its title to the property in dispute 

(8 L. 22, Foil.). 146 I.C. 136=1933 L. 
920. Causing nuisance is a continuous 
wrong independent of contract and there¬ 
fore a fresh period of limitation begins at 
every moment during which the wrong 
continues. 60 I.C. 529. Erecting cliltap- 
Pars on land belonging to another is not a 
continuing injury within S. 23. 3 Lah.L. 

J. 128=60 I.C. 20. also 1941 Pat. 181. 
,So also the exclusive occupation of a build¬ 
ing meant for common purposes as distinct 
from a building meant for religious purposes 
is not a continuing wrong. 135 I.C. 681= 
33 P.L.R. 180=1932 L. 220. also 40 
P.L.R. 319=1938 Lah. 369 (adverse- 
possession of mosque by Sikhs—Refusal to 
allow mussalman to pray is no continuing 
wrong). Continuing wrong—If includes dis¬ 
charging rain water on the plaintiff's roof. 
56 I.C. 1003=2 Lah.L.J. 463. In a suit 
for compensation under Land Acquisition 
(Mines) Act, the cause of action is the 
refusal of the public authority to follow the 
prescribed procedure for ascertaining such 
compensation if awarded, and it is not a 
continuing cause of action. 15 P. 510=1936 
P. 513. .5^^ also 19 N.L.J. 101 (Applica¬ 
tion for reduction of rent on ground of 
deterioration of land due to construction of 
canal). The obstruction of a stream, 
whether having continuous flow or not, is a 
continuing wrong under S. 23 and a suit for 
its removal is not governed by S. 26. 43 
I.C. 235=3 P.L.J. 51. The right of pro¬ 
prietors of a village to irrigate from a ktiJiI 
is a recurring right to which S. 23 applies. 
13 Lah.L.T. 22. See also 46 L.W. 862. 
An omission by directors to come to any 
conclusion whatsoever on an important piece 
of business duly proposed for the decision 
of the Boarjd is a breach of a duty which 
continues as long as the decision is deferred 
and the starting point of limitation is 
governed by the third part of the time clauses 
in Art. 115. 1933 S. 103=143 I.C. 713. 

Vendee undertaking to clear prior mortgage 
—Non-performance on date of sale is breach 
of covenant—Breach is not continuous one. 

87 I.C. 804 (2)=1925 A. 448; 9 A.L.J, 534. 
The building of a house on his holding by a 
tenant contrary to the terms of his tenancy 
is continuing wrong. Limitation, there¬ 
fore, does not run against the landlord from 
• the moment the first operation of the build¬ 
ing is commenced, but commences definitely 
9i^hen it is finally erected. 1939 Pat. 149. 


Surety for^ judgment-debtor undertaking to 
produce him on each date of hearing— 
Failure to produce him on certain date— 
Execution proceedings terminating after 
several subsequent hearings — Execution 
against surety. Held, that S. 23 had no 
application as it was not a case of continu¬ 
ous breach of the surety bond and that the 
right to apply for execution against the 
surety accrued when the surety failed to 
produce the judgment-debtor on a certain 
date and that counting the period from that 

T clearly time barred. 

^74 (2). also 

171 LC. 509—1937 Lah. 94 (lessee from 
municipality erecting building on public 
street and presenting plaintiff's access to 
highway IS continuing wrong) ; 1940 Rang. 

27t, wrongful seizure in execution of stran¬ 
ger s property). 

Secs. 23 and 28.—A distinction has to be 
made, between the continuance of a legal in- 

<^^d the continuance of its injurious 
effects. There is no perpetual right of suit 
under b. 23, on the ground that an encroach- 
ment IS a continuing wrong, when the tres- 
pass Itself gives rise to rights extinguishing 

hon 28 of the Limita¬ 

tion Act. When the wrong amounts to dis¬ 
possession of the plaintiff, then, even though 
It may be a continuing wrong, the plaintiff 
cannot recover possession after the expiry 
of 12 years because under S. 28 of the 
Limitation Act the plaintiff himself would 
have got no right left which he can enforce 

In considering 

whether the particular act complained of 
constitutes a continuing wrong within the 

meaning of S. 23 for which the cause of 
action arises de die in diem, it is necessary 
to keep m mind the distinction between an 
injury and the "effects of that injury.” 
Where the injury complained of is complete 
on a certain date there is no “continuing 
wrong even though the damage caused bv 
that injury might continue. In such case the 
cause of action to the person injured arises 
once and for all at the time when the injury 
IS inflicted and the fact that the effects of the 
injury are felt by the aggrieved person on 
subsequent occasions intermittently or even 
continuously does not make the injury a 
continuing ryrong” so as to give him a fresh 
cause of action on each such occasion If 
however the act is such that the injury itself 
IS continuous then there is a “continuin.. 
wrong and the case is governed bv S 
191 I.C. 42=1940 Lah. 359 (F ' 

Sec. 24.—S. 24 does not give, as the date 
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(S. 25 


Computation f)t time 
ncntioned in iiT'truments. 


25. All instruments shall, for the purposes of 
this Act, be deemed to be made with reference to the 
Gregorian calendar. 


lUuslratioivs. 


(rt) A Hindu makes a promissory note bearing a Native date only, and payable four 
months after date. The period of limitation applicable to a suit on the note runs from the 
expiration of four months after date computed according to the Gregorian calendar. 

(/>) A Hindu makes a bond, bearing a Native date only, for the repayment of money 
within one year. The period of limitation applicable to a suit on the bond runs from the 
expiration of one year after date computed according to the Gregorian calendar, 

PART IV. 

Acquisition of Ownership by Possession. 

26. (1) Where the access and use of light or air to and for any 

building have been peaceably enjoyed therewith as an 
Acquisition of right to easement, and as of right without interruption, and 
easements. fQj. twenty years, and 


NOTES. 

from which the time begins to run, the date 
on which the plaintiff becomes aware of the 
loss, but mentions the date on which the 
loss actually resulted. 164 I.C. 410—1936 
R. 310. The word ‘Act’ in S. 24 will in-^ 
elude omission. 24 A.L.J. 550^. “Injury” 
in S. 24 includes legal injury. 54 B. 226= 
32 Bom.L.R. 232. There is no reason for 
holding that S. 24 is only appHcable to suits 
based on tort. 24 A.L.J. 550. S. 24 of 
the Limitation Act applies only to suits based 
on tort and does not apply to a case of 
negligence which constitutes a breach of 
contract. 1938 Rang.L.R. 457=1938 Rang. 
2.58 (F.B.). Suit for damages for breach 
of contract—Mere breach of covenant by 
omission to pay—Suit will come within the 

language of S. 24 , 24 A.L.J, 550. Bodily 
injury—First suit for damages—Second 
suit for further injury consequential on the 

first injury, 58 I.C. 749=5 P.L.J. 359. 
The effect of S. 24 is not to extend or 
restrict any period of limitation but to 
modify the date or time from which the 
cause of action arises. In a suit for com¬ 
pensation for any misfeasance or- malfeas¬ 
ance independent of contract and not other¬ 
wise provided for, the limitation will be 
2 years not from the date of malfeasance 
or misfeasance but from the time when the 

injury results. 8 P. 776=1929 P. 245. 

Sec. 25: Scope of.—S. 25 is absolute and 
there is no saving of cases in which it ap¬ 
pears on the face of the contract that lunar 
months were intended by the parties. 1927 

M. 917=53 M.L.J. 447. See also 8 O.W. 

N. 834. Instalment bond—Date in Hindi. 
29 I.C. 980=13 A.LJ. 486. Calculation of 
time must be according to Gregorian calen¬ 
dar. 47 A. 66=22 A.L.J. 902. Computa¬ 
tion should be according to the Gregorian 
calendar unless specially otherwise men¬ 
tioned. 102 I.C. 588=1927 N. 259. A 

promissory note bore both the English date, 
16th November, 1934 and the Malayalam date, 
Thulam 30, 1110, corresponding to 15th 


November, 1934. In a suit on the promis¬ 
sory note filed on 16th November, 1937.- 
Held, that S. 25 of the Limitation Act 
creates no presumption as to the date of a 
document but merely provides that periods 
of limitation shall be worked out according 
to the Gregorian Calendar. The question as 
to the date of the promissory note is one 
of fact to be decided by evidence and pro¬ 
babilities according to S. 96 of the Evidence 
Act. 53 L.W, 449 (l)i=1941 Mad. 587= 
(1941) 1 M.L.J. 502. 

Secs. 26 and 27: [See also Easements 
Act, Ss. 15 and 16:] Scope and Object of 
Section. —To make easy the establishment 
of rights of easement, it is remedial and not 
prohibitory or exhaustive as to the modes 
of acquiring easements. 91 I.C. 712=1926 
C. 507. S. 26 is concerned only with the 
acquisition of the easement and not with the 
extent of the right or with the remedy (in 

Bengal). 12 I.C. 60=39 C. 59. also 
35 C.W.N. 963. Ss. 26 and 27 do not 

apply to cases where easements are acquired 
under the Easements Act. 31 I.C. 528= 
29 M.L.J. 685. It is only when a person 
claims an easement under the provisions of 
S. 26 that he must show that the period of 
20 years' enjoyment of the right extended 
up to a time within two years of the suit. 
An easement by prescription or long user 
can, however, be acquired otherwise than by 
the aid of that section, for instance, a person 
can show that he has enjoyed a right of 
easement from time immemorial in such away 
as to lead to the presumption of a grant of 
such right. In such a case, it would not be 
necessary for him to show that he enjoyed 
the right till within two years of the suit. 
45 C.W.N. 486. The question, even as re¬ 
gards an easement right classed undV tne 
statutory prescription is not one of limita¬ 
tion but whether the enjoynrjen^j necessary 

to acquire the prescriptive right has been 
peaceable and as an easement without inter¬ 
ruption for 20 years, within 2 years heftye 
suit. {Ibid.) Unless a suit falls under 
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NOTES. 

S. 26 or 28, there is no bar of limitation to 
? defence, 59 I.C. 118=22 Bom.L.R. 
1082. See also 1926 N. 99. S. 26 does not 
gcwern a claim to take water from a tank 
where that claim is based on lost grant. It 
applies only to cases of easements claimed 
by prescription. 1926 C. 291 (2). In cases 
of easements acquired by prescription, the 
English Law presumed a grant and its acci¬ 
dental loss due to lapse of time. In India, 
such a presumption is not necessary as the 
right depends on positive enactments, €,g.^ 
S. 26. 1931 L. 395. A customary right of 

way is not an easement in the legal sense of 
that term, and even if it were an easement, 
it is not necessary for the party claiming 
it to rely on S. ^ if the existence of the 
nght could be otherwise established 36 
C.L.J. 280=1923 C. 200. A right based on 
custom is established by proof of the custom 
and it is not necessary that there should be. 
evidence from which a lost grant may be 
presumed. 36 C.L.J. 280=1923 C. 200. 
Suit for declaration of right of way—Affir¬ 
mative proof ‘actual user’—‘Enjoyment’— 
‘Actual exercise.’ 26 C.W.N. 121. A 
customary right of way for all the villagers 
is not a case of acquisition by prescription 
and is not governed by S. 26. 65 I.C. 509. 
A person may be said to be in ‘enjoyment’ 
of a right of way during a period of time, 
though he does not actually “use” the way 
every moment. Cessation of user for a 
time is not an invariable indication of abey¬ 
ance of enjoyment of a right. 51 I.C. 372 
1=29 C.L.J. 421. Obstruction to ancient 
lights when amounts to actionable nuisance. 
31 C.W.N. 419=1927 C. 345. Obstruction 
to easement—Lower Court ordering injunc¬ 
tion and restoration status quo —Interfe¬ 
rence. 35 C.W.N. 963. The permission 
to take water through another person’s pro¬ 
perty is an easement within the meaning of 

S. 26. 100 I.C. 498=1927 L. 216. In the 

case of joint property, every co-sharer has 
a right to use it, consistently with the rights 
of the other co-sharers until partition. 
Where therefore one of the owners of a 
joint wall erects a wall on the top of the 
joint wall and keeps ventilators in the wall 
so erected, he does so consistently with the 
rights of the co-owner and hence cannot 
acquire a right of easement in respect of the 
ventilators against the co-owner. 41 P.L. 
R. 267=1939 Lah. 28. 

Meaning of Words. —“Interruption.” 
“Peaceable” in S. 26. 1931 L. 395. 

As OF Right. —The term “as of right” is 
not synonymous with “rightfully” but signi¬ 
fies enjoyment by a person in the assertion 
of a right. It is enjoyment had, not secret¬ 
ly or by stealth or tacit sufferance or by 
leave or favour or by permission asked from 
time to tilne on * each occasion or even on 
many occasions of using it, but an enjoj;- 
ment had openly, notoriously without parti¬ 
cular leave at any time by a person claiming 
to u-se it without danger of being treated as 





395; 1936 S. 61. 1936 Pat. 61:’l9i Pat' 

f 1’ 1146=1936 

Lah. ^5. Where the grant is in the nature 
01 a license and not of an easement, right 

prescription cannot be acquired. 
152 I.C. I41i= 1934 Pesh. 96; 1926 L. 905. 
I he words ‘as of right” in S. 26 mean ^ler 
vt, nec clam, nec precario. Twenty years’ 
enjoyment of a right to light and air after a 
partition, which however did not reserve 

enjoyment “as of right.” 37 
C.W N. 963. See also 1936 Sind 61. When 
a right of way has been used peaceably and 
openly without interruption for twenty years 
Its user as of right may be legally inferred.’ 

I 567=111 I.C. 196. When 

o. talks of the enjoyment of a right by a 
person, what it really means is that there must 
exercise of that right by that person. 
Where tor a period of over twenty years the 
sweepers employed by the Municipal Com¬ 
mittee have passed in exercise of statutory 
duty over the sites of a person in order to 
reach a latrine standing on another person’s 
site, and to remove the nightsoil therefrom 
the owner of latrine cannot claim a right of 
way by way of easement in respect of this 
user by the sweepers of the Municipality 
because the activities of the sweepers are 
directed wholly by the Municipality and over 
them the owner of the latrine himself has 
no control. In these circumstances such 
user cannot be accounted an enjoyment bv 
the owner of the latrine of the right he 
claims, as an easement and as of right. 1939 
Rang. 34. Where in a suit for establishing 
an easement to surface water on Govern¬ 
ment land there was interruption of the user 
more than two years prior to the suit, the 

by S. 26. 7 R. 487=1929 
K. ouu. In a suit for easement to carry 
water m a chpnel across the defendant’s 
land for irrigation, the mere failure to exer¬ 
cise the right for 2 years prior to suit does 
not extinguish the right. 118 I.C. S2I 
Nor does the mere fact the plaintiffs irri- 
gated one of their fields from another well 

118 I.C. 521- 

1929 A. 497. Para. 1 of sub-S. (1) is 
controlled by para. 2. A title to easement 
is not complete merely upon the effluxion of 
the period mentioned. Until the right is 
brought in question in some suit the right 

in order to establish 
the right when brought into question, the 
enjoyment relied on must be for 20 years 
up to within 2 years of the-institution of the 
suit. 56 C. 927=1929 C. 542. Whether 
the user has been- peaceable and open and 
whether the enjoyment has been as of right 
are pure questions of fact. (Ibid.) A 
mere nght to fish not excluding the rightful 
owner is a profit a prendre falls within 
the definition of easement given in S. 2 (5) 
of the Limitation Act and may be acquired 

by 20 years’ uninterrupted enjoyment under 
S. 26. 148 I.C. 431=1934 P. 420 The 
right of fishing on another’s water either 
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where any way or water-course, or the use of any water, or any other 
easement (whether affirmative or negative) has been peaceably and openly 
enjoyed by any person claiming title thereto as an easement and as of right 
without interruption, and for twenty years, 

the right to such access and use of light or air, way, water-course, use of 
water, or other easement shall be absolute and indefeasible. 

Each of the said periods of twenty years shall be taken to be a period 
ending within two years next before the institution of the suit wherein the 
claim to which such period relates is contested. 

(2) Where the property over which a right is claimed under sub-section 
(1) belongs to ^[the Crown] that sub-section shall be read as if for the words 
‘‘twenty years” the words “sixty years” were substituted. 


LEG. REF. 

2 Substituted for “Government” by A.O., 
1937. 


NOTES. 

by himself or by hired men on payment of 
a fee per head of men employed is not such 
a right as can be acquired by prescription. 
37 C.W.N. 18. It is a little difficult to see 
how a changing and fluctuating population of 
a locality can be considered to occupy the 
status of a dominant tenement. It is true 
that certain classes of rights have been held 
to have been acquired by prescription, such 
as a right of way. or the right to bury dead 
bodies, and in all such cases a presumption 
has been made that the custom in question 
had a lawful origin in a dedication. Where 
however a well which has been used by the 
people of a mohalla was constructed in living 
memory and property in it has been changing 
hands by sale, it cannot be said that qua the 
user of the well an ancient custom has been 
established for which it was necessary to 
trace the legal origin to a dedication and 
hence no right by prescription, as contem¬ 
plated by S. 26 can be said to have been 
acquired. 41 P.L.R. 536=1939 Lah. 191 
(1939 Lah. 12 is not good law). 

Requirements.— Where an casement is 
enjoyed peaceably and uninterruptedly for 20 
years, the requirements of S. 26 arc fulfilled 
and the right becomes absolute. 26 I.C. 
781; 37 I.C. 788=4 P.R. 1917. Open and 

uninterrupted enjoyment without dominant 
owner’s permission is enough. 41 C.L.J. 
379=1925 C. 788. See also 85 I.C. 81= 
1925 N. 270; 56 I.C. 728=1 L. 206. User 

as of right implies user against the will of 

the owner. 37 I.C. 788=4 P.R. 1917. 

There is a distinction between the enjoyment 
of a right and actual user. S. 26 contem¬ 
plates enjoyment of the right claimed as 
casement for twenty years to be carried to a 
period within two years of the suit. The 
section docs not speak of actual user. 40 
C.W.N. 222. An casement of the supply 
of water from a natural stream may be 
acquired by twenty years user under the 
provisions of S. 26. 57 P.R. 1918=46 I. 
C. 441. A person who has throughout 
claimed ownership of soil cannot set up 
easement of way. 1939 Rang. 34. A 


lessee of land, who owns a building thereon, 
can acquire by prescription a right to light 
and air against another lessee under the 
same landlord in respect of the adjacent 
plot. In such cases there is no question of 
•unity of ownership as regards the two tene¬ 
ments and the principle that the possession 
of the tenant is really the possession of the 
landlord cannot really affect the situation. 
43 C.W.N. 636. Right of way—Non-user 
for two years prior to suit. 26 I.C. 485. 
Obstruction—Filling up channel—When 
amounts to. 25 I.C. 3^. Easement—Dis¬ 
charge of surplus water—Right to compel. 
22 I.C. 514=19 C.L.J. 45. 

Acquisition of E/Vsement against trans¬ 
feree FROM Crown—Period requisite.-^A n 
easement against a transferee of the servient 
tenement from the Crown can be acquired 
by an enjoyment as of right without inter¬ 
ruption for a period of 20 years, and to make 
up this period the period during which the 
land had been in the hands of the Govern¬ 
ment can be tacked on. The word ‘belongs’ 
in S, 26 (2) should be given its plain mean¬ 
ing and should not be interpreted by a 
forced construction as equivalent to “has 
belonged.” 44 P.L.R. 116. 

Onus.— Under S. 26 the onus is on the 
plaintiff to prove that the user was as of 
right. 9 I.C. 66 (8 C.W.N. 359, Foil.). 
See also 18 I.C. 211. No presumption as 
to continuous enjoyment for 20 years from 
the fact of mere prior possession fr a long 

period. 155 I.C. 966=16 Pat.L.T. 192= 
1935 P. 188. A right of fishing is an case¬ 
ment under S. 26. 12 I.C. 30fel4 C.L.J. 
572; 39 C. 53=11 I.C. 180; IS C.W.N. 
972. also 37 C.W.N. 18. A right of 
fishery is an interest in land and falls under 
Art. 144 of the Act. It is not necessary 
for the plaintiff to prove user for 20 years 
under S. 26. 3 Pat.L.T. 53=1922 P. 9. 
A ferry is not an easement within S. 26. 
9 I.C. 846. Ferry—Right to maintain— 
Easement—Right of easement. 5 P.L.J. 
500=57 I.C. 516. Riglit of way-User by 
public—Presumption. 108 P.R. 1916=35 
I.C. 458; 1922 U.B.R. 23. EflRement- 
Discharge of surplus water—Right to* ^ 
I.C. 394=10 Bur.L.T. 38; 12 I.C. 2fc4 
Bur.L.T. 223. The plea that the defen¬ 
dants had been using particular Kul fro*® 
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Explanation .—Nothing is an interruption within the meaning of this 
section, unless where there is an actual discontinuance of the possession or enjoy¬ 
ment by reason of an obstruction by the act of some person other than the 
claimant, and unless such obstruction is submitted to or acquiesced in for one 

year after the claimant has notice thereof and of the person making or authorizing 
the same to be made. 

. . . Illustrations. 

brought in 1911 for obstructing a right of way. The defendant admits 
the obstruction, but denies the right of way. The plaintiff proves that the right was peace¬ 
ably and openly enjoyed by him, claiming title thereto as an easement and as of right, with- 
j’uVmen‘t'“^‘'°" January, 1890. to 1st January. 1910. The plaintiff is entitled to 

* bke suit the plaintiff shows that the right was peaceably and openly enjoyed 
by him for twenty years. The defendant proves that the plaintiff, on one occasion during 
the twenty years, had asked his leave to enjoy the right. The suit shall be dismissed 

27. Where any land or water upon, over or from which any easement has 

been enjoyed or derived has been held under or by 
virtue of any interest for life or any term of years 
exceeding three years from the granting thereof, the 
time of the enjoyment of such easement during the 
continuance of such interest or term shall be excluded in the computation of 
the period of twenty years in case the claim is, within three years next after 
the determination of such interest or term, resisted by the person entitled, on 
such determination, to the said land or water. 

Illustration, 

A sues for a declaration that he is entitled to a right of way over B’s land. A proves 

that he has enjoyed the right for twenty-five years; but B shows that during ten of these 

years C, a Hindu widow, had a life interest in the land, that on Cs death B became entitled 
to the land, and that within two years after Cs death he contested A's claim to the 
right. The suit must be dismissed, as A, with reference to the provisions of this section 
has only proved enjoyment for fifteen years. ' 

. , . . 28. At the determination of the period hereby 

to^mpe^rtv limited to any person for instituting a suit for posses¬ 

sion of any property, his right to such property shall 

be extinguished. 


Exclusion in favour of 
reversioner of servient 
tenement. 


NOTES. 

time immemorial does not amount to setting 
up a plea of easement. 1923 L. 605. User 
of intermittent nature—Absence of asser¬ 
tion of rights—Acquisition of right. 1922 
L. 59. S. 26 allows an easement irrespec¬ 
tive of the capacity or incapacity of the 
servient owner to make a grant. The period 
of two years within which under the section a 
suit must be brought, if the section is to be 
availed of, should not, however, be confused 
with the period of one year mentioned in 
the explanation to the section. The expla¬ 
nation only defines the interruption contem¬ 
plated by the section. 19 Pat.L.T. 511= 
1938 Pat. 423. See also 40 C.W.N. 222 

(Discontinuous easement—Right to go on 
another’s land to repair one’s own wall). 
User for 19 years, 6 months—Effect. 46 
I.C. 17=48 P.R. 1918. 

Sec. 27.—S. 27 does not apply to a donee 
or transferee from a Hindu widow in virtue 
of her powers as representing the estate. 

41 I.C. 47. 

Sec. 28: Scope of Section. —This sec¬ 
tion only extinguishes a right, if the remedy 
by suit is barred. It does not say that even 
a defence will^ be barred. 89 I.C. 752. 
The rule of limitation is a rule of procedure, 
and does not either create or existinguish 

C\ C. M.-433 


rights, except in the case of acquisition of 
title to immovable property by prescription 
under S. 28. S, 28, however, extinguishes only 
the right to immovable property if the claim 
is not enforced within the period of limita¬ 
tion, but it does not affect the right to 
movable property. I.L.R. (1939) Bom. 685 
=41 Bom.L.R. 1002=1939 Bom. 494. 
See also 44 Bom.L.R. 288. Twelve years’ 
adverse possession of land by a wrong¬ 
doer not only bars the remedy of the real 
owner and extinguishes his title, but con¬ 
fers a title on the person in possession. 
That goes to the length that the title of the 
real owner who had been dispossessed can¬ 
not even revive if, at a later date, he re¬ 
acquires possession. S. 28, Limitation Act, 
not only deprives the real owner of his right 
in the property but transfers it to the per¬ 
son who has successfully set up his adverse 
possession under the statute. Where a 
person remains in uninterrupted and un¬ 
explained possession and there is no indi¬ 
cation of the capacity in which he was in 
possession then prima facie his possession 
must be presumed to be possession with an 
intention to claim the full rights of a nro- 
prietor. 1941 A.W.R. (Rev.) 1072=1941 
O A. (Supp.) p=1941 A.L.J. 67^ 5: 
28 presupposes that a person has, by force 
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NOTES. 

of limitation, lost his remedy by a suit for 
possession, and it is only in regard to such 
person that the section declares that his right 
to the property is extinguished. It cannot 
apply to persons who are in possession. 37 
Bom.L.R. 471. See olso 40 P.L.R. 319 
r=1938 Lah. 369. The institution of a suit 
for possession within 12 years of disposses¬ 
sion is sufficient to bar the operation of 
S. 28 although possession is actually obtained 
under the decree passed in the suit after that 
period. 46 C.W.N. 551. Once a right to 
property has been extinguished under S. 28, 
there can be no question of that right being 
revived or perfected by any action on the 
part of the person who lost that right. So 
where a person has allowed his right of pre¬ 
emption to become barred by time, anything 
subsequently done by him, an agreement with 
the vendee or reference to arbitration or 
even a decree obtained on tlic basis of the 
award, is of no avail and he cannot set up 
his time-barred right as a bar to another 
seeking to pre-empt the property. 9 Luck. 
475=1934 0. 303. also 155 I.C. 1094 
= 16 P.L.T. 183=1935 P. 164. S. 28 does 
not apply to a suit for setting aside an order 
rejecting a claim; and the claimant’s right 
to the property is not extinguished by his 
failure to get the order set aside within one 
year of the date of the order by a regular 
suit. When the execution proceedings in¬ 
cluding the attachment come to an end 
subsequent to the claim order, the claimant 
is not precluded from suing for a declara¬ 
tion of his title to the property after the 
lapse of a year from tlie date of the adverse 
claim order. 165 I.C. 84=40 C.W.N. 14(). 
Suit for damages for malicious prosecution 
—Revision preferred against order of acquit¬ 
tal—Dismissal of revision—Limitation for 
suit runs from date of acquittal and not from 
date of dismissal of revision. 1935 O.W. 
N. 619=1935 O. 392. A person who obtains 

possession of property over which he has a 
charge should have that charge satisfied be¬ 
fore he is made to part with possession 
irrespective of the fact that his remedy to 
enforce the charge may be barred by limita¬ 
tion. 144 I.C. 716=1933 N. 190. Limita¬ 
tion Act should be construed strictly. Limi¬ 
tation is not extinction and the bar created 
by limitation does not discliargc a debt save 
in the particular circumstances mentioned in 

S. 28. 40 I.C. 358=5 L.W. 593. S 28 

is limited to suits for possession and docs 
not apply in respect of suits for debts. In 
respect of debts the Act simply bars the 
remedy but does not extinguish the debts. 

44 C. 425=21 C.W.N. 177; 1930 A. 416. 
Neither Sch. I nor S, 28 applies to defences. 

1 P.R. 1916=32 I.C. 485. S. 28 applies 
to the right in a tenancy in the Central Pro¬ 
vinces. 1927 N. 352. See also I.L.R. 
(1940) Nag. 348=1940 N.L.J. 121=1940 
Nag. 49 (F.B.); 109 I.C. 403=1928 N. 
281; 30 N.L.R. 208=148 I.C. 733=1934 N. 
61. A right of property which is vested in 
one person is not transferred by the mere 


lapse of time to the person actually in 
possession. 45 A. 419=50 LA. 202=45 
M.L.J. 623 (P.C.). Where a person 

pleads title by prescription he must prove 
possession for the full statutory period. 
Possession for a shorter period does not 
shift the onus on to the original owner to 
show that possession became adverse within 
the statutory period. 39 M. 617=43 LA. 
192=31 M.L.J. 324 (P.C.). Right to cut 
wood from trees—Adverse possession. 40 
A. 461=44 I.C. 980=16 A.L.J. 345. It is 

open to a tenant encroaching upon the ad¬ 
joining land of his landlord which is not 
included in his lease to indicate that he 
intends to hold the encroached land for his 
own exclusive benefit and not to hold it as 
he held the land given to him on his lease. 
1939 Pat. 587. A title acquired under S. 28 
through adverse possession by a widow, who 
claims and holds a w'idow’s estate, enures to 
the estate or her deceased husband and it 
descends upon her death accordingly. Where 
a Hindu widow became a convert to Maho- 
medanism, married a Mahomedan and con¬ 
tinued to hold the properties of her former 
Hindu husband, held, that the effect of the 
remarriage was to cause a forfeiture of her 
rights in the estate of her first husband, that 
her possession thereafter was unlawful, but 
that the remarriage cotiW not enlarge her 
estate into an absolute one. The effect of 
continued possession for over twelve years 
was only to perfect her title to a widow’s 
estate which enured to the estate of her 
Hindu husband and devolved on his next 
heirs. 7 Luck. 320. .Applicability of sec¬ 
tion to suit for restitution of conjugal rights. 
34 A. 412=9 .A.L.J. 784. Right to main¬ 
tenance—Extinction. 1924 C. 364. There 
is no extinction of ownership where no one 
is in possession. 45 B. 1020=62 I.C. 101 
=23 Bom.L.R. 416. See also 1929 0. 402. 
When a verandah is standing on part of a 
public street for more than thirty years, the 
Municipality cannot issue notice for its re¬ 
moval as the owner of verandah gets title 
to the site under it by virtue of S. 28. 58 
I.C. 326=22 Bom.L.R. 951. Sec aiso 24 
C.W.N. 1011=47 C. 1108; 30 I.C. 13, 

When section does not operate to extinguish 
right, sec 1924 C. 364. A prescriptive title 
is not based on original right or morality 
but solely on expediency. 46 I.C. 964. 

also 36 I.C. 11=25 C.L.J. 537. Title 
by prescription—Guardian of minor—Ali¬ 
enee from guardian, right of. 41 M. 102 
=33 M.L.J. 309. .S-ee also 12 I.C. 695= 
21 M.L.J. 1041. Service inam can be 
acquired by adverse possession. 34 I.C. 
898=3 L.W. 590. Where a transferee of 
trust property has not acted in good faith 
but has paid valuable considerations he ac¬ 
quires good title after the lapse of the; period 
necessary for extinguishing under S. 28 the 
right of the beneficiary to follow the pro* 
pertv in liis hands. 38 M. 1064. See oM 
26 M.L.J. 537=24 I.C. 369. A person 

acquiring indefeasible title to any pro^tj' 
by adverse possession is entitled to institute 
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Savings. 


PART V. 

Savings and Repeals. 

29. ^[(1) Nothing in this Act 
section 25 of the Indian Contract Act, 


shall 

1872. 


affect 


LEG. REF. 

1 Substituted by Act X of 1922, S. 3. 

NOTES. 

a suit to recover possession of the same if 
lost afterwards. 58 I.C. 380; 46 I.C. 569. 
Although a right to assessment on land may 
for' certain purposes be regarded as immov¬ 
able property, it is impossible to hold that a 
suit to recover assessment is a suit for 
possession of property within the meaning of 
S. 28. A right to recover assessment is 
a mere right in action, and cannot be lost 
by failure to bring a suit for possession of 
such property for 12 years. 44 Bom.L.R. 
288. See also 41 Bom.L.R. 1002. On this 
section, see also 30 Bom.L.R. 1095. ^The 
expression “the right to such property” in 
S. 28 includes the right to joint possession 
also. A person whose right to recover joint 
possession is extinguished under Art. 47, 
cannot therefore elude the operation of 
Art. 47 by framing his suit as one for dama¬ 
ges of his share of the produce, as the right 
to claim damages is not separate from the 
right to claim possession or joint possession. 
26 N.L.R. 160=1930 N. 142. Order under 
S. 145 (6), C.P. Co&t—Successful party 
deprived of possession by stranger after 3 
years—Subsequent suits by unsuccessful 
party not maintainable. 16 Pat.L.T. 183= 
1935 P. 164; but it would be otherwise if it 
was before 3 years. 1935 Pat. 1^- ^ 

case of exclusive right to fishing would seem 
to fall within the definition of interest in 
immovable property under Art. 144 and 
adverse possession of such a right for more 
than twelve years would, by operation ot 
S. 28, extinguish the right of the lawful 
owner to that extent. 35 C.W.N. 1256. 
Fishery rights in navigable river m Bengal 

_Adverse possession against Government 

for over 60 years^Right of Government 

extinguished under this 

adverse possession. 61 I- A. 78-61 C 262 

=38 C.W.N. 285=66 M.L.J. 134 (P.C.). 

A mortgagee of melwaram interest in certain 
land leased back that interest to the mort¬ 
gagors under a lease for terms of years. 
The tenancy terminated, but the mortgagee 
as landlord did not sue within twelve years 
^nr recovery of possession, but after IZ 

ears, he brought a suit for his mortgage 

money and for profits for 3 years prior to 
^?t ^It was found that the mortgagor 
lessee had not been paying any rent to the 
t^ortffaffee Held, that by the operation of 
S. 28 read with Art. 139 all the rights of 
the mortgagee as landlord had beconie ex- 
tineuished and that the suit was barred. 41 

L W 398=1935 M. 377. Art. 131 eould 
rio^e applied to the case. 1935 Mad. 377. 

also 42 C.W.N. 758. S. 28 is con¬ 
fined to suits for possession and does not 


apply to a suit by a mortgagee for recovery 
of money due to him by sale of the mort¬ 
gaged property. In cases to which that 
section does not apply the remedy by a suit 
may be barred but the right is not extin¬ 
guished. 1930 A. 416=122 I.C. 411. See 
also 1935 O.W.N. 40=1935 O. 139. Mort¬ 
gage decree—Mortgagee purchasing pro¬ 
perty in another sale—Mortgage decree 
barred by limitation—Security not extin¬ 
guished—Suit for possession by purchaser 
from mortgagor—Right of mortgagee of use 
mortgage as shield. 144 I.C. 736=1933 N. 
241. Usufructuary mortgage — Adverse 
possession of trespasser for more than 12 
years—Right of mortgagor if lost. 1935 A. 
L.J. 496=1935 A. 542. S. 28 does not 
apply to persons who, being in actual posses¬ 
sion which has never been disturbed, have 
had no occasion to sue for recovery of it, 
as a party in possession cannot be prejudici¬ 
ally affected by the law of limitation. 1930 
A.L.J. 1416=1930 A, 858; 1931 L. 668=32 
P.L.R. 479. A suit for possession of the 
office of mutawalli is an action of a per¬ 
sonal character and is not “a suit for posses¬ 
sion of any property”. Where the action 
for possession of the office is statute barred, 
right to a particular wakf property is not 
necessarily extingushed under S. 28, which 
is limited to suit for “possession of pro¬ 
perty”. 1930 A. 866=129 I.C. 375. In 
proceedings under S. 145, Cr.P. Code, there 
was a dispute about crops and possession of 
the crops was delivered to one of the par¬ 
ties, but not possession over the fields on 
which the crops were. The parties to a 
suit, instituted after three years from the 
date of the order in those proceedings, were 
not all of them parties to the said proceed¬ 
ings. It was also not proved that the area 
of the fields in dispute in the suit was the 
subject-matter of the prior dispute. Held, 
the suit was not barred under Art. 47 and 
S. 28. 152 I.C. 180=11 O.W.N. 1165= 

1934 O. 449. Sec also 1937 A.L.J. 225= 
1937 A. 300. Punjab Limitation Act, 1920, 
S. 2 (6)—Invalid sale—Vendee’s posses¬ 
sion—Suit to recover possession by heirs of 
vendors—Bar. 1931 L. 439. 

Sec. 28 and Art. 44.—Art. 44 must be 
read with S. 28 and if an ex-minor fails to 
sue within the period prescribed by Art. 44 
to set aside an alienation made by his guar¬ 
dian and obtain possession of the property 
alienated, then by the operation of S. 28, 
his right to that property becomes extin¬ 
guished. 43 Mys.H.C.R. 194=16 Mys.L. 
J. 427. 

Sec. 29: Scope of Section. —The amend¬ 
ment of S. 29 by Act X of 1922 does not 
restrict the scope of the section but extends 

it. 91 I.C. 563=1926 N. 236. The enact¬ 
ment of S. 29 of the present Limitation Act 
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(2) Where any special or local law prescribes for any suit, appeal or 
application a period of limitation different from the period prescribed therefor by 


NOTES. 

in its present form was rendered necessary 
not because tht word “prescribed” in Part IH 
of the Act did not mean prescribed by any 
law for the time being in force but because 
certain Courts had held that the application 
of the general provisions of the Limitation 
Act laid down in Part III to special and 
local Acts did “affect or alter” the periods 
of limitation prescribed by those Acts and 
the Legislature disapproved of those deci¬ 
sions. LL.R. (1939) All. 647=zl939 A.L. 
J, 522=1939 All. d03 (F.B.). also 
1941 AIL 207. As to effect of amendment, 
see 36 C.W.N, 833. The amendment to 
S. 29 in 1922 has extended and not restricted 
the scope of the section. Under the new 
S. 29 some of the provisions of the Limita¬ 
tion Act are made applicable without being 
expressly included unless they are expressly 
excluded by the special or local law. The 
rest of the provisions remain as before 
applicable only when they are expressly in¬ 
cluded. The expression ‘the remaining 
provisions of the Act shall not apply’ in the 
amended S. 29 simply means that they arc 
not to apply proprio vigore that is merely 
by virtue of the Limitation Act itself and 
that if they are to apply^ the grounds for 
applying them must be found in the special 
or local Act itself. I.L.R. (1941) All. 
356=1941 A.L.J. 267=1941 AIL 207. 6'cc 
also 1939 AIL 403. 

Local Law. —(as) Bombay Regulation V 
of 1827. 37 B. 231=19 I.C. 387=15 

Bom.L.R. 178. Order passed under S. 169, 
C.P. Land Revenue Act. 6 N.L.J. 205= 
1923 N. 356. U.P. Land Revenue Act, 
S. in. 43 I.C. 473=4 O.L.J. 503. S. 18 

of the Limitation Act docs not apply to a 
proceeding under S. 174 of the Bengal 
Tenancy Act. 18 C.L.J. 533=18 C.W.N. 31. 

Special Law. —The statutory rules fram¬ 
ed by the High Court under CL 27 of the 
Letters Patent under the authority delegated 
to it by His Majesty who, in turn, was 
acting under the powers conferred on him 
by Act of Parliament are a “special law” 
within the meaning of S. 29. LL.R. 
(1941) Lah. 191=43 P.L.R, 297=1941 
Lah. 257 (F.B.). Sea also 1934 Pat. 353. 
Provincial Insolvency Act, Ss. 46 and 
47—Appeals under—Applicability. 41 M. 169 
=33 M.L.J. 566. See also 30 M. 539; 34 
A. 496; 89 P.R. 1918=46 LC. 588. By 
reason of the express terms of S. 29 (2) 
(a) of the Act. S. 4 of that Act applies 
to an application under S. 68 of the Provin¬ 
cial Insolvency Act: so that if the last day 
of limitation for that application happens to 
be a Sunday, it may be presented on the next 
day. (5 R. 384. Diss.; 34 A. 503, Rel.) 
9 R. 150=1931 R. 209. also 1933 M. 
W.N. 1049. S. 5 of the Limitation Act 
is inapplicable to appeals from special Magis¬ 
trates under S. 39 of Ordinance II of 1932. 
The provision as to limitation contained in 
S, 39 (2) of the Ordinance is a specific 


provision the consequences of which are 
provided for as a matter of limitation by 
S. 29 of the Limitation Act. 60 C S7li:^ 
1933 C 124=37 C.W.N. 195. RegistratSrn 
Act, b. 77—buit to compel registration— 
Time expired, when Court closed. See 23 
LC. 23=26 M.L.J. 397. also 24 C 
W.N. 4=53 I.C. 705 (F.B.); 54 LC. 228^^ 
24 C.W.N. 29. S. 29 is applicable to pm- 
ceedings under Income-tax Act. 117 I.C. 881 
= 1929 L. 170; but not to applications under 
S. 23 of Oudh Rent Act. 15 R.D. 6. S. 29 
does not, apply to an application under S. 18 
of the Land Acquisition Act. Time cannot 
be extended on account of an earlier in- 
fructiious application for copy. (9 L. 244 
Rel. on.) 54 A. 282=1932A. 598; 44 Bom! 
L.R. 138 (Dekkan Agri. Rel. Act—Special 
or Local Law). See also 14 Rang. 728 (con¬ 
flict bctw'een Art. 159 and Rr. 100 and 101. 
Rangoon Small Cause Court Rules). See also 
1941 Lah. 257. An express exclusion 
means an exclusion by express words, that 
is, by express reference to the section and 
not exclusion as a result of a logical process 
of reasoning. 122 I.C. 390=1930 S. 93. 
There is no conflict between S. 29 (2) (b) 
Limitation Act and S. 185 (2), Bengal Ten¬ 
ancy Act. There is an express reference in 
S. 29 (2) to S. 3, which itself refers to 
Ss. 4 to 25 and consequently Ss. 4, 9 to 18 
and 22 are specifically made applicable so 
far as not expressly excluded; and the only 

in which Cl. (b) can be 
read is that the remaining provisions of the 
Act if they are to apply are to be specially 
applied. They will not be applied by force 
of the Limitation Act itself. 1930 P. 301. 
The rules made by High Court under its 
Letters Patent or by virtue of the Civil Pro¬ 
cedure Code will not amount to a special 
or local law. High Court rules approxi¬ 
mate closely to bye-laws which can be alter¬ 
ed at will. They are subordinate and domes¬ 
tic enactments; they must be iatra vires of 
the power from which they are derived and 
any other power pari tnateria. 1930 R. 228 
(F.B.). Rules of the Patna High Court, 
Ch. 7, R. 2—Letters Patent Appeal—Time 
obtained for copy of judgment or decree 
cannot be deducted. 15 Pat.L.T. 301=1934 
P. 353. Code of Civil Procedure should 
not be taken to be a special law. 8 O.W. 

N. 642; 11 O.W.N. 1103=1934 0. 465. 
S. 29 applies even to the Crown. There¬ 
fore a suit by the Secretary of State against 
the Municipality for damages for injury 
caused to a police sowar’s horse which put 
Rs foot into a manhole belonging to the 
Municipality which had been left open in 
breach of a statutory dut>' cannot be insti¬ 
tuted without giving notice as contemplated 
by S. 167, Bombay District Municipal Act 
and the suit must be brought within six 
montlis from the date of the injury caused 
to the horse*. 131 I.C. 181=1931 S. SS. 
The Limitation Act does not purport to 
revive claims which are declared as extin* 
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the first schedule, the provisions of section 3 shall apply, as if such period were 

prescribed therefor in that schedule, and for the purpose of determining- any 

period of limitation prescribed for any suit, appeal or application by any special 
or local law— 

(a) the provisions contained in section 4, sections 9 to 18, and section 22 
shall apply only in so far as, and to the extent to which, they are not expressly 
excluded by such special or local law; and ^ 

(&) the remaining provisions of this Act shall not apply.] 

^[(3)] Nothing in this Act shall apply to suits under the Indian Divorce 

Act. 


(4) ] Sections 26 and 27 and the definition of "easement” in S. 2 shall not 
apply to cases arising m territories to which the Indian Easements Act 1882 
may for the time being extend. * " 

30 and 31. [Proz'ision for suits for which the period prescribed is shorter 
than that prescribed by the Indian Limitation Act, 1877. Provision for suits by 
certain mortgagees in territories mentioned in the second schedule.] Rep by the 
Repealing and Amending Act, {XIII of 1930), 5". 3 and Sch. II. 

32. [Repeals.] Rep. by the Second Repealing and Aniendina Act (XVII 
of \9\4),S.Z andSch. II. g \ v 

THE FIRST SCHEDULE, 

{See section 3 .) 

First Division: Suits, 


Description of suit. 


Period of limitation. Time from which period 

I begins to run. 


1. To contest an award of the 
Board of Revenue under the Waste 
Lands (Claims) Act 1863 . 

2 . For compensation for doing or 
for omitting to do an act alleged to. 


Part /.—Thirty \ 

days. 


Thirty days 

Part. II — J\finety 
days. 

When notice of the award is 
delivered to the plaintiff. 

Ninety days 

When the act or omission takes 
place. 


LEG. REF. 

1 The original sub-Ss. (2) and (3) were 
re-numbered (3) and (4) by Act X of 1922, 
S. 3. 

NOTES. 

guished by lapse of time. It also does not 
purport to effect the period of limitation 
provided by an English statute nor does an 
English statute come within the meaning of 
a local or special law referred to in S. 29. 

25 S.L.R. 222=1931 S. 124. 

Sch. I : Scope.— The first schedule provides 
periods of limitation for the institution of suits 
and not for putting in defences, i P.R, 1916 = 
32 I.G. 485 . Periods of limitation provided in 
this schedule are to be computed subject to the 
provisions contained in the body of the Act. 
2 G. 336 , The articles arc to be so construed 
as to make them harmonious and consistent. 
3 t G. 681 (F.B.) ; 26 M. 780 . If there be two 
articles which may cover the case the more 
particular and specific of the two ought to be 
regarded as one governing the case. 26 B. 430 ; 

26 G. 564 (F.B.) ; 40 L.W. 760 ; 26 A. 482 ; 
127 I.G. 889=1930 N. 300 ; 130 I.G. 157 = 
1931 N. 47 ; 41 Bom.L.R, 1223=1940 B. 20 . 
If two articles are wide enough to include the 
same cause of action and neither of them can 
be said to apply more specifically than the other, 
that which keeps alive rather than that which 


bars the right to sue should generally, apari 
from the other equitable considerations, b< 
preferred 127 I.C. 889=1930 N. 300 . Tht 
nature of the cause of action rather than the 
lorm of the suit determines the applicability oi 
the parucular article. 20 N.L.R. 80=80 IG 
769 . See also 1934 L- 725 ; 27 B. 363 and 35 ci 
298 on the point. The plaintiff can so frame hia 
^it as to make a certain article favourable to 
him applicable, though the same suit, if framed 
otherwise, would have come under a less favour¬ 
able article. 1932 A.L.J. 317=1932 A. 358 . 
The language of the third column of Sch. I 
should be so interpreted as to carry out the true 
intention of the legislature, that is to say, by 
dating the cause of action from a date when 
the remedy is available to the party. 62 G. 66 
= 1935 p‘,333- The law of limitation applicable 
to a suit is the law in force at the time of the 
in^itution of the suit. But this general rule is 
subject to the proviso that neither the right to 
the property in question has been extinguished 
nor the right to sue in respect of it barred before 
the later law came into force. Once a right to 
property has been extinguished, or right of suit 
barred, it cannot be revived by subsequent 
Limitation Acts m the absence of express words 
so providmg. I.L.R. ( 194 ,) Bom. 260=43 Bom 
L.R. 194=1941 B. 178 . 
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[Art, -^3 


Description of suit. 

Period of limitation. 

' * -4 

Time from which period 
begins to run. 

be in pursuance of any enactment in 
force for the time being in British 


i # 

India. 

Part Ill—Six 
months. 

• 

3. Under the Specific Relief Act, 
1877, section 9, to recover possession 
of immovable property. 

Six months 

When the dispossession occurs. 

4. * * * 

* * 

* ♦ »] 


LEG. REF. 

‘ Repealed by Act XX of 1937. 

NOTES. 

Art. 2 has no application to suits for recovery 
of statutory compensation^ but is confined to suits 
for compensation in the sense of damages for acts 
which (are not legalised wrongs but) are and remain 
torts. A suit for statutory compensation arising 
out of (or rather implied in) restrictions authorised 
by the Mines Acquisition Act is governed not 
by Art. 2 but by Art. 120. 15 P. 510=1936 P. 

513. The expression “in pursuance of any 
enactment “ in Art. 2 must be interpreted as 
meaning acting bona fide in conformity with an 
enactment, and not merely pretending to act 
or acting und'^r colour of such an enactment. 
Art. 2 should not be applied as if it were proved 
against the averment of the plaintiff, and there 
should be an enquiry as to whether the defendant 
had, in fact, acted in good faith or not. 1935 
A.L.J. 459^=1935 A. 538 (F.B.). See also 4 L 
428=1924 L. 169 ; 8 B. 421 ; 22 B. 289 ; 15 C. 
259 ; 36 A. 555 ; 3 R. 268 ; 1931 A.L.J. 858. 
The words “ alleged to be in pursuance of any 
enactment “ in Art. 2 must be reasonably 
construed and the person who seeks to take 
advantage of the shorter period of limitation 
must show that he had reasonable grounds for 
justifying his action under the particular enact¬ 
ment which he then relied upon, and not simply 
that he arbitrarily asserted or thought so. He 
must, in short, have assumed to act in the honest 
exercise of a supposed statutory power. 39 
P.L.R. 915= 1937 L. 748. Where police officers 
exceeded their lawful authority and caused 
.needless hurt when acting bona fide in exercise of 
what they understood to be their duty under 
Criminal Procedure Code. Heldy that Art. 2 
governed the case and the suit for compensatioa 
brought more than 90 days after injury was 
barred. 1936 C. 653. Where in a suit for 
compensation the defendant pleads bar of limi¬ 
tation under Art. 2, there must be an inquiry 
as regards good faith before a decision can be 
come to as to whether Art. 2 applies or not, 
and if in the inquiry the defendant fails to 
prove good faith, he is not entitled to protection 
under Art. 2. The case is even stronger if it 
becomes evident that the defendant knowingly 
acted contrary to the provisions of the enactment 
of which he seeks to take advantage and Art. 2 
, has no application to such a case. 32 S.L.R. 
. **^^7‘J937 Sind 281. A suit for damages by 
a civil servant for wrongful dismissal is not 
. governed by Art. 2, It cannot be possibly said 


that his dismissal is “ an act done in punuance 
of any enactment in force.” The suit is one .in 
reality for breach of contract. 159 I.C. 1107= 
*937 L* 226. Suit for malicious prosecution 
against Municipality—Art. 2 does not apply 
to improper manner of doing an act out of malice 
and carelessness. 21 I.C. 426=16 O.C. 211; 
39 Bom.L.R. 881. It does not apply to suit for 
damages for libel against Police Inspector for * 
libellous statements contained in his report 
made under S. 202, Cr. P. Code. 1937 A.L.J. 
20=1937 A. go. A suit for damages against 
the officer of the Court for selling property when 
decretal amount was tendered falls under Art. 2. 
44 A. 219 = 48 I.C. 815. A suit for the refund 
of money legally collected by a Municipality 
but wrongfully refused to be refunded is governed 
by Art. 120 and not by Art. 2. 36 A. 555= 

12 A.L.J. 952. See also 1939 L. 583 ; 152 I.C. 
680=1935 L. 47 (i). What amounts to con¬ 
tinuing cause of action. 92 I.C. 679=1927 N. 
85. Suit to recover damage from a Municipal 
Committee on the ground that it had been 
negligent in the repairing of a drain outside his 
house and had thereby caused the fall of a wall 
and of the roof, is governed by Art. 2 and Art. 31 
has no application. 31 Punj.L.R. 159=122 
I.C. III. A sale of goods by the railway com¬ 
pany without the formality provided by S. 55 
of the Railway’s Act is wrongful and a suit for 
damages for such wrongful sale is one for con¬ 
version and is governed by Art, 48 and not by 
Art. 2. 151 I.C. 995=1934 P. 507. Where 
the canal authorities cut the bank of a canal to 
avoid accident to the adjoining railway and not 
to the canal and plaintiff’s adjacent mills were 
damaged, it was held that Art. 2 was not appli¬ 
cable. 1927 P.C. 72 = 31 C.W.N. 838 (P.C.) 
[Reversing 4 L. 432=1924 L. 192]. 

Arts. 2 and 36.—Suit for compensation for 
act done in pursuance of Cattle Trespass Act 
—Art. 2 and not Art. 36 applies. 39 P.L.R. 
915=7*937 L. 748. No doubt Art. 2 of the 
Limitation Act makes no reference whatsoever 
to bona fides and mala fides. But the protection 
of the Article cannot be claimed by a defendant 
where it is shown and found that the act com¬ 
plained of was a wilful and malicious act whi^ 
the defendant could not have committed in 
the honest belief that he was justified in doing 
it under any enactment—and a suit in respect 
of such an act may be filed within the time 
limited by Art. 36. 1942 A.L.W* 63, S^dset 

1937 Sind 281,.. 

Art. 3.— See 13 I.C. 641. 

4' ' 
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Art. 9 ] 


Description of suit. 

Period of limitation. 

1 

Time from which period 
b egi^orun. 

5. Under the summary procedure 
referred to in section 128 (2) (/) of 
the Code of Civil Pracedure, 1908, 
^[where the provision of such sum¬ 
mary procedure does not exclude the 
ordinary procedure in such suits and 
under Order XXXVII of the said 
Code]. 

^[Part IV.-^Ont 
year.] 

' 

2[One year] 

3 [-* * ♦J 

One year 

When the debt or liquidated 
demand becomes payable or 
when the property becomes 
recoverable. 

6. Upon a Statute, Act, Regula¬ 
tion or Bye-law, for a penalty or 
forfeiture. 

When the penalty or forfeiture 
is incurred. 

7. For the wages of a household 
servant, artisan or labourer, sf * 

* * * *j 

8. For the price of food or drink 
sold by the keeper of a hotel, tavern 
or lodging house. 

^[Oneyear] 

When the wages accrue due. 

‘[Oaeyear] 

When the food or drink is deli¬ 
vered. 

9. For the price of lodging. 

^ [One year] 

1 

When the price becomes pay¬ 
able. 


LEG. REF. 

^ Inserted by Act XXX of 1925. 

® Substituted by ibid for “six months.” 

® The heading ^'^Part W — Or.e ycar'^ was 
omitted by ibid. 

■* Substituted by Act XI of 1923, S. 2 and 
Sch. I for “Ditto” 

®The words “not provided for by this Schedule, 
article 4” have been omitted by Act XXXIV 
of 1939. 

NOTES. 

Art. 5 .—See 41 Bom.L.R. 518=1941 B. 342. 
Art. 5 does not apply to suits on promissory 
notes filed under O. 37, C. P. Code. 52 C. 954 
= 29 C.W.N. 589 ; 98 I.C. 78. 

Art. 7 .—Art. 7 is applicable only to domestic 
servants. 27 L.W. 30= 106 I.C. 229. The term 
* household servant * as used in Art. 7 must be 
read ejusdem generis with the words ‘ artisan or 
labourer ’ which follow it. It cannot apply to 
a person who is employed for the purpose of 
collecting rents of houses and as a male com¬ 
panion in his employer’s journey abroad. 8 
Luck. 119=19330. 393. A bisardhar in Oudh is 
not such a servant. 26 O.C. 327= 10 O.L.J. 348; 
nor a weighman in a shop. 48 A. 164=^90 I.C. 
120=23 A.L.J. 1059= 1926 A. 172; nor a sales¬ 
man in a shop. 1935 R. 235; nor a fencing 
teacher. 8 M.H.C.R. 87 ; nor one who has to 
clean a temple. 7 M. 99; nor a village barber. 
1941 N.L.J. 102=1941 N. 132; nor a contractor. 

7 M. 100 ; 10 B. 196; nor a wet nurse. 17 I.C. 
658=10 A.L.J. 395 : nor a cook employed in a 
hotel. 1937 340= (1937) I M.L.J. 329. 

But see 28 I.C. 956 (Mad.) ; nor a motor car 
driver. 62 G.L.J. 5^2=1936 G. 808. As to a 
motor driver who is provided with boarding 
and lodging by the employer, see 38 P.L.R. 296 
= 1936 L. 661. Art. 7 does not apply to a suit 
by a shahna for the amount of wages due to him 
in respect of watching the crops attached in 
execution of a decree, as he is not a labourer 
within the meaning of that article. Such a suit 


is governed by Art. 102. 1935 A.L.J, 78= 

1935 A. 102. Art. 7 applies to a case where a 
household servant, artisan or labourer is hired 
on wages per day, per week or per month and 
does not apply to the remuneration of a skilled 
person like a goldsmith. But by a goldsmith for 
recovering the price of his labour in making 
ornaments falls under Art. 56 and not under 
Art. 7. I.L.R. (1938) N. 592=1938 N. 286. 
It is open to a master instead of paying the 
salary then and there to give credit in his 
account books and treat him as his creditor. 
Then Art. 7 does not apply and the ordinary 
rule of limitation applies. 1928 M. 27=27 
L.W. 30. The word ‘ artisan ’ in Art. 7 means 
a mechanic or workman who has acquired some 
manual skill and does not mean person under¬ 
taking higher class of work. 50 I.C. 37=12 
S.L.R. 140. So a suit by a mechanical engineer 
would be governed by Art. 102 and not by Art. 7. 
50 LG. 37. A village carpenter is an * artisan ’ 
and a suit for wages by him is governed by 
Art. 7 and not by Art. 102 or Art. 56. 152 I.G, 

885=1934 N. 260; but not a village barber. 
1941 N. 132. A motor car driver is an artisan 
within the meaning of Art. 7. 5 R. 477=1927 

R. 279; 62 C.L.J. 562=1936 C. 808: 1006 
L. 661. 

Arts. 8 and 9 .—If Arts. 8 and 9 apply to a 
claim for boarding charges. 91 I.G. 839= 
1926 C. 530. Consumable commodities sold 
in a res rurait would certainly come under 
Art. 8, but the mere fact that a proprietor of a 
store has a restaurant department does not make 
all articles of food which he may have sold in a 
different department lose their character of 
“ goods ” and with it the benefit of the Art. 52 of 
the Act, Food and drink the price of which 
would come under Art. 8 must be meals or 
articles of food which are either consumed on the 
premises or are sent out or taken away by the 
customer which are intended for, or capable of 
immediate consumption in the state in which 
they are sent out, that is to say, without cooking# 
If from the restaurant is sent out, for instance,- 
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[Art, 10 



Description of suit. 


Period of limitation. 


10. To enforce a right of pre-emp- '[One year] 
tion, whether the right is founded on 
law, or general usage, or on special 
contract. j 


II. By a person, against whom any 
of the following orders has been made 
to establish the right which he claims 
to the property comprised in the order: 

(1) Order under the Code of Civil 
Procedure, 1908, on a claim preferred 
to, or an objection made to the attach¬ 
ment of, property attached in execution 
of a decree; 

(2) Order under section 28 of the 
presidency Small Cause Courts Act, 
1882. 

11-A. By a person against whom 
an order has been made under the 
Code of Civil Procedure, 1908, upon 


'[One year] 


'[One year] 


Time from which period 
begins to run. 



• • • 




When the purchaser takes 
under the sale sought to be 
impeached, physical posses¬ 
sion of the whole of the pro¬ 
perty sold, or, where the 
subject of the sale does not 
admit of physical possession, 
when the instrument of sale 
is registered. 

The date of the Order. 


• » « 


'Ditto 


LEQ. REF. 

'Substituted by Act XI of 1923, S. 2 and 
Sch. I for “Ditto” 

NOTES. 

a case of beer, that would scarcely be drink in 
that sense of the word. It would be goods ; 
and the same applies to article in tins which do 
not require immediate consumption. 1939 Rang. 
L.R. 626=1940 R. 17. 

Art. 10 : Applicability. —A suit for pre¬ 
emption in respect of a pure and simple lease 
is governed by Art. 120 and not by Art. 10. 
19 A.L.J. 442 = 62 I.C. 884. S« also 15 C. 184. 
So also in regard to a subsequent transferee 
from original vendee. 31 P.R. 1913=18 I.C. 
70 (F.B.), overruling 25 P.R. 1903 and 106 P.R. 
1907. See also 17 P.R. 1915 = 28 I.C. 695. 
So also where physical possession is not with 
the vendor but with the plaintiff who had 
executed a sale to the former with a covenant 
to pre-empt. 40 M.L.J. 443 = 62 I.C. 27. So 
also in the case of tenant becoming owner under 
a foreclosure decree. 1927 O. 212=102 I.C. 
22 (2). Where the document was executed as 
a deed of gift but it appeared that the parties 
really effected a sale and the person who sued 
for pre-emption was shown to have been aware of 
the passing* of comideration, held, that he^ should 
sue within the time prescribed by Art." 10 and 
that S. 18 did not save limitation. 128 I.C. 
257=5 Luck. 492 (P.C.), See also 1928 N. 89 (i). 
But if the fraud was not known to the plaintiff, 
limitation will commence under S. 18, only 
from the time when that fraud first become 
known to him. 36 P.L.R. 114=1934 L. 878; 
'937 E. 97. See also 44 P.L.R. 99. 

Starting point—Physical possession. —Limi¬ 
tation against the pre-emptor begins from the 
date of the physical possession of the purchaser 
§nd not from the date of symbolical possession, 

I Pat.L.T. 570=4 P.L.J, 2^7; 1927 L. 784. 
A fractional share of zamindari situated in several 


Rathas is not capable of being physically taken 
possession of. 50 I.C. 80=17 A.L.J. 269. Set 
also 109 I.C. 382= 1928 L. 705 ; 5 O.W.N. 674; 
nor property in the possession of tenant. 73 
I. C. 903 ; 1924 L. 302. See also 148 P.W.R. 
'9'3 = 20 I.C, 475 (portion only in the possession 
of tenants); nor share in joint undivided property. 
1923 L. 75 ; 1930 A. 255 (i) ; nor share in 
undivided zamindari mahaU 4 A. 24 (F.B.) ; 
24 A. 17 (P.C.). [As to property in a divided 
mahal^ see 9 I.C. 309]: nor a share in the shamilcA, 
68 P.R. 1918=47 I.C. 359; nor property in 
possession of mortgagee or lessee. 52 I.C. 940= 
16 N.L.R. 37 (F.B.) ; 32 P.L.R. 743. Su also 
15 EG. 890=8 N.L.R. 68; 28 I.C. 208=2 
O.L.J. 109 ; nor an equity of redemption in 
respect of usufructuarily mortgaged propc^. 
45 M.L.J. 389= 1924 M. 57. Physical possession 
is always possible in cases of houses and shops. 
89 I.C. 444=23 A.L.J. 885=1926 A. 70. Whe¬ 
ther the property admits of physical possession 
or not must be determined with reference to 
the date of the sale. 26 Punj.L.R, 780 ; 1921 
L. 302. In cases of sale of properties situated 
within the jurisdiction of two registration ofiBc^ 
time begins to run from the date of first xtgis- 
tration and not from the date of the entry 
regarding registration made in the other ofiBce 
sometime later. 23 A.L.J. 104= 1925 A. 324* 
Where in case of a mortgage by conditional 
sale maturing into a decree absolute, there is 
delivery of possession after 5 years, time runs 
from the date of the origin^ transfer, i.«., the 
date of the mortgage and not the date of the 
delivery of possession. 39 A. 544=40 I.C. 461. 
But see 3 A. 175 ; i A. 311 (F.B.). In case of 
sale required to be sanctioned by the Deputy 
Commissioner under the Land Alienation Act, 
time begins to run from the date of sale and not 
from the date of such sanction. 79 P.R. iQtS*® 
19 I. C. 239. Where by private arrangement# 
possession is taken %v vendee before sale, tunc 
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Description of suit. 

Period of limitation. 

Time from which period 
begins to run. 

an application by the holder of a 
decree for the possession of immov¬ 
able property or by the purchaser of 
such property sold in execution of a 
decree, complaining of resistance or 
obstruction to the delivery of possession 
thereof, or upon an application by any 
person dispossesed of such property in 
the delivery of possession thereof to the , 


• 


begins to run only from the date of sale. 8o 
P.R. 1918=4^ I.C. 102. In a suit for pos¬ 
session by a purchaser of a share in land, the 
defendant cannot plead by way of defence his 
right of pre-emption which has become barred 
by limitation under Art. 10. The right of pre¬ 
emption, is an inchoate right and in order to be 
completed it must be exercised. If that right 
is not still enforceable, it cannot be a ground 
of a valid defence. 42 C.W.N. 1028. "Where 
a purchaser under a sale deed in respect of which 
the cause of action for the suit for pre-emption 
has arisen subsequently transfers the property 
to another, the original cause of action for 
pre-emption is not thereby affected, for the 
subsequent transferee must take the transfer 
only subject to the right of pre-emption. Though 
such a transferee is impleaded in the suit more 
than a year after the date of the transfer to him, 
the suit filed within a year of the original sale, 
is not barred by limitation. I.L.R, (1939) All. 
220=1939 AXJ. 35=1939 A. 158. 

Arts. 11 and ll-A: Scope and application. 
—as to the scope of the articles, 18 B. 260; 
40 M. 733 ; 22 B. 875 ; 40 C.W.N. 146 ; 19 
N.L.J. 308. Articles apply to suits under 
C. P. Code, O. 21, R. 63 and R. 103. See 69 
M.L.J. 120; 36 I.C. 2II ; 2 P. 372 = 59 I.C. 
772 ; II L. 3 ^ 9 = 3 ' PX.R. 752 ; 130 I.C. 200 
= 1930 A.L.J. 1322 ; 42 C.W.N. 1051 =68 C.L.J. 
261 = 1938 C. 577; 1941 M. 77=(i94o) 2 

M.L.J. 402. Claim orders in cases of attach¬ 
ment before judgment are not covered by 
Art. II. 44 M. 902=41 M.L.J. 252 (F.B.). 
Suit though not barred by Art. 11 may be barred 
by some other provision of the Act. 50 I.C. 
6 (Punj.) ; 23 C. 302. The objector himself 
must sue to set aside the order under O. 21, 
R. 63. 6 L.W. 281=41 I.C. 684. A suit for 
declaration that the property is liable to attach¬ 
ment and for setting aside an order allowing 
objection is governed by Art. ii. 18 I.C. 519 ; 
50 I.C. 6 (Punj.) ; 1930 A.L.J. 1322 ; 138 I.C. 
412 = 1932 L. 516; 1935 N. 171. Art. II is 

not applicable to suits by strangers to the pro¬ 
ceedings in which order is passed. 57 I.C. 52 ; 
53 I.C. 260 ; 36 I.C. 3. See also 1940 L. 497 ; 138 
I.C. 412=1932 L. 516 (Article not applicable 
to suit by creditors other than the decree-holder, 

• who had not attached the property). Order 
for symbolical delivery need not be set aside 
within one year by strangers in actual possession 
of the land. 24 I.C. 77 i = i L.W. 31 {see on 
appeal 30 M.L.J. 404=31 I.C. 615). Symbolical 
possession in prior suit—Khas possession denied 
by tenant—Suit for khas possession filed one 
year after is barred by Art. ii-A. 106 I.C. 

C. C M.-434 


371 = 1927 C. 916. The words * a person against 
whom * in Art. ii-A include a decree-holder. 15 
C. 521 ; 19 A.L.J. 53. Where therefore a decree- 
holder brings a suit for declaration of his title 
against a third person in whose favour an order 
under O. 21, Rr. 98, 99 or loi, has been made, 
his suit is governed by Art. ii-A. 44 A. 607 = 
20 A.L.J. 578; 66 C.L.J. 537 = I.L.R. (1938) 
I Cal. 685=1938 G. 384; 31 Bom.L.R. 765; 
1929 A. 610. See also 130 I.C. 200= 1930 A.L.J. 
1322 (a similar suit under O. 21, r. 63 governed 
by Art. n) ; 52 L.W. 354 =(» 94 o) 2 M.L.J. 
402 ; 40 C.W.N. 146. So also suit by auction- 
purchaser to establish his right to possession, after 
dismissal of his application to be placed in actual 
possession under O. 21, r. 99. 24 C.W.N. 1001 

= 58 I.C. 21 (P.C.) ; 1930 M.W.N. 1051 ; See 
also 60 I.C. 905=16 A.L.J. 53. But where 
such application was dismissed on the ground 
that the sons of the judgment-debtor were in 
possession in their own right, the suit. is not 
governed by Art. ii-A. 40 A. 693 = 22 A.L.J. 
626. Article applicable to claim to property 
attached before judgment. See 41 M.L.J. 252 
= 70 I.C. 439 (F.B.) ; 79 I.C. 917=1925 M. 
49; 1929 N. 128. But see 152 I.C. 297=1934 
P. 580. House attached in execution—Mort¬ 
gage proclaimed to be a burden on mortgagee’s 
objection—Suit by decree-holder to declare 
mortgage null and void comes within Art. ii. 
100 I.C. 763=1927 A. 420. The articles apply 
to adverse orders against minors, only where 
they are properly represented. 26 B. 730 ; 40 
A. 325 ; 43 I-C. 395 at 396 (Nag.). See also 
32 B. 404=10 Bom.L.R. 550 ; 27 C. 242 ; 80 
I.C. 992 (Mad.) Where there is no application, 
the articles do not apply. 132 I.C. 844= 
1931 L. 686. Where a claim under O. 21, 
R. 58 is rejected by the Court, which declines 
jurisdiction on the ground that the claimant 
has no locus standi, the order of the Court is 
one under the C. P. Code within the meaning 
of Art. II, and a suit based on such rejection 
would be barred after one year. But when 
the matter is one to which O. 21, r. 58, does 
not apply, it is not within the mischief of Art. ii, 
although the applicant by mistake purports to 
apply under O. 21, R. 58. 150 I.C. 40. Appli¬ 

cability of article to suit under S. 73, C. P. Code 
1937 M.W.N. 480. 

Whether investigation is necessary to 

MAKE THE ARTICLES APPLICABLE.— The article 

is more comprehensive than that of the preceding 
articles and applies to orders passed without 
investigation. 45 C. 785 = 23 C.W.N. 37:; • 

38 I.C. 937=31 M.L.J. 247 ; 4, M. 985=35 
335 (F.B.) ; 57 Bom. 213 ; 19 N.L R 
34=1923 N. 187 ; 1923 N. 69 ; 58 I.C. 37= 
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Description of suit. 

Period of limitation. 

Time from which period 
begins to run. 

decree-holder or purchaser, to establish 
the right which he claims to the 



present possession of the property 
comprised in the order. 

\ 

4 



NOTES. 

5 652 (4^ 4 ^^ contra). But see contra 

40 A. 325 = 44 I.C. 1005 : 50 I.C. 649 : 3 L. 

7=1922 L. 108: 16 P.R. 1918 = 44 I.C. 528. 
In the following cases, Art. ii-A has been held 
to apply only where the order is made on investi¬ 
gation. 35 C.L.J. 537 = 26 C.W.N. 853 ; 31 
I.C. 444 ; 41 I.C. 640. Where a claim is 

neither investigated nor dismissed^ on account of 
delay, Art. r i does not apply to suits by claimant. 
45 M. 827=43 M.L.J. 467. An order dis¬ 
missing an application for default is not an order 
passed upon investigation. 26 C.W.N. 853 = 
1922 C. 229; 26 I.C. 943=18 C.W.N. 77. 
See also 3 A. 504 ; 1937 N. 170 ; 31 M. 5 : 

1922 C. 164, con/ra. Claim—Withdrawal stating 
that suit will be filed—Dismissal—Suit—If to 
be filed within one year. See 41 L.W. 500 = 
1935 M. 328. See also 41 L.W. 578 - 156 I.C. 
880. Dismissal of an application for want of 
prosecution on the ground that objector did not 
produce evidence is dismissal on the merits to 
which article is applicable. 20 I.C. 369; 19 

253 ! 4 ® 325- Where an objection 

is dismissed under O. 21, R. 58 as being made 
after unnecessary delay, the order rejecting 
the claim is an order made against the claimant 
under O. 21, R. 63, and a suit to establish the 

applicant’s claim falls under Art. 11. 57 B. 213 
= 35 Bom.L.R. 147=19330- >90: 39 C.W.N. 
457 = 61 C.L.J. 5. An order simply directing 
a sale after notifying the claim is one against 
the claimant to which Art. 11 applies. 4 M. 
985 — 33 M.L.J. 335 (F.B.). Where the order 
was “ Petition not pressed as the decree-holder 
has to file a separate suit for the purpose.” 
heldy that the petition was not disposed of, and 
that plaintiff was not limited to the period of 

one year prescribed by Art. 11-A. 1933 M.W.N. 
924 - 

Suits NOT GOVERNED BY ARTICLE.—ArT. 1 I 
does not apply as against a person who was not 
a party to the proceedings in which the order 
sought to be set aside was made. 42 P.L.R. 
601 = 1940 L. 497. Suit to recover property 
released from attachment before judgment 
under O. 38, R, 8 is not governed by Art. 11 
or 13. 41 M. 23 = 39 I-C. 863. Arts. 11 and 
13 do not apply to orders on claims by Official 
Receiver to property attached. 45 M. 70 = 

41 M.L.J. 334. Proclamation of sale under 
certificate under Public Demands Recovery 
Act—Objections to—Rejection—Suit by objector 
for declaration of title and pos.session—Limi¬ 
tation is governed by Art. II. 17 P. 446=1939 
P. 109. Art. 11 (i) docs not apply unless there 
has been an attachment in the manner prescribed 
by the C. P. Code. In cases where the properly 
has been or is sought to be sold under a mort¬ 
gage decree, there can be no attachment within 
the meaning of O. 21, R. 58 and a suit to contest 
an order passed on an objection to such a sale 
need not be filed within one year, 33 P.L.R. 


i 033=‘-*933 L. 75. The executing Court will 
have no jurisdiction to investigate claim or 
objection under O. 21, R. 58, when once the 
sale takes place. So, dismiss^ for default of 
such claim after the sale being without jurisdic¬ 
tion will not be governed by this Act. 65 C.L.J. 
353 = 41 C.W.N. 845=1937 C. 390. Where 
an attachment effected in execution of a decree 
was held as irregular and the property was 
released, and the claimant’s objection on the 
basis of a gift deed in his favour was formally 
accepted, a suit filed more than one year after 
that, to declare the gift deed as fraudulent is 
in time being governed by Art. 120. 1933 L. 
449 = 34 P.L.R. 443. An application under 
O. 21, R. 100 dismissed for want of cause of 
action, on the ground that the applicant continues 
to be in possession of the disputed plots of land 
—Art. 11-A does not constrain the applicant 
to bring a suit within one year. 38 C.L.J. 150 
= 1924 C. 97. Nor docs article apply to a suit 
by such applicant on subsequent dispossession. 
1924 C. 97 : 50 C. 311 — 84 I.Cv 876. Where 
after dismissal of a claim to attached property, 
the execution proceedings were dismissed for 
default of the decree-holder and the attachment 
ceased under O. 21, R. 57, the claimant need 
not thereafter sue within a year after the adverse 
order under Art, 11. 51 C. 548 = 39 C.L.J. 418. 
See also 41 B. 64 = 36 I.C. 627. But see 56 I.C. 
481=38 M.L.J. 397 ; 1937 N. 170: 19 N.L.J. 
308. Adjudication between decree-holder and 
claimant—Subsequent suit by claimant against 
judgment-debtor—Judgment-debtor could set 
up his title in defence and this article is inapplica¬ 
ble. 1929 P. 604. The mere attachment in 
the case of execution of a mortgage decree gives 
no cause of action for a suit by reversioners 
and the article is inapplicable. 10 L. 543= 
1929 L. 90 (2). Certain ancestral land was 
attached in execution of a money decree against 
the father. The sons objected to the attachment 
under O. 21, R. 58, and the objection was 
dismissed in January-, 1922, and their suit for 
a declaration under O. 21, R. 63 was also 
dismissed. A fresh suit was filed by them in 
1924 after their father’s death for possession of 
the attached land which was sold in execution 
of the decree and purchased by the decree- 
holder. hleld^ that the suit was not barred by 
limitation, as the cause of action for the suit 
being the alienation effected in execution 
proceedings after the sons’ objection had 
dismissed, and a suit for possession not being 
competent in the lifetime of the father. 139 I-C. 
522 = 33 P.L.R. 882=1932 L. 460. An appli¬ 
cation by an auction-purchaser under O. 21, 
r. 97 was allowed as to one item of property 
as being unopposed and dismissed as to another 
item, because the auction-purcBaser adduced 
no evidence. Held, that the order was not one 
made in default but one made on investigatiM 
and a suit to set aside such an order was govcnied 
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Description of suit. 

Period of limitation. 

Time from which period 
begins to run. 

12. To set aside any of the follow¬ 
ing sales:— 

*[One year] 

• 

» 

r 

When the sale is confirmed, or 
would otherwise have become 
final and conclusive had no 
such suit been brought. 


LEG. REF. 

^Substituted by Act XI of 1923, S. 2 and 
Sch. I. for “ Ditto.” 

NOTES. 

by Art. ii-A. 155 I.C. 702 = 39 C.W.N. 164= 
*935 C. 267. See also I,L.R. (1938) i Gal. &5 
= 1938 Cal. 384. Where in execution of a 
mortgage decree the auction-purchaser obtained 
a decree and an order for symbolical delivery 
against the ist defendant and he subsequently 
brought a suit against the 2nd defendant for 
actual possessioil, the previous order in execution 
not having been a final order cannot be con¬ 
sidered to be passed under r. 103 of O. 21. 
There is, therefore, no obligation upon him to 
bring a suit for possession within one year from 
the date of that order and a suit brought later 
cannot therefore be deemed to be barred by 
R. 103. 1930 M.W.N. 1051. Art. ii-A does 

not apply where what is sought ta be set aside 
is the original decree and not the order in 
execution proceedings. 51 B. 158=101 I.C. 
40=1927 B. 184. Terms of Art. ii-A go to 
show that it applies only to cases where a person 
who has been actually dispossessed of the property 
and who made an application under O. 21, 
R. 100, and whose application was dismissed, 
then brings a suit. Where the plaintiff was 
actually dispossessed long after the date of the 
order dismissing his application under O. 21, 
R. 100, limitation for a suit to establish his 
title and recover possession is that provided 
under Art. 142 and not Art. ii-A, 1929 P. 
553 = *17 I-C. 634. Art. ii-A is co-related to 
and must be read with O. 21, R. 103 of the 
Code, and the article applies only when the 
suit as brought is one by a decree-holder or 
auction purchaser as such, and cannot apply 
^if the plaintiff falls back on his original title 
as owner of the property in suit treating the 
defendant as holding permissively. 114 I.C. 
725=1929 A. 610. Art. II-A does not bar 
suits for recovery of possession of immovable 
property after proceedings under Chapter VII 
of the Presidency Small Causes Courts Act have 
failed. 1929 M. 69=29 L.W. 537. 

Starting point of limitation. —Time runs 
from the date of the order and not the date of 
attachment and sale of property. 40 M. 733 
= 31 M.L.J. 394. Time runs only from the 
date of the appellate order in case of a Letters 
Patent appeal. 39 M. 1196=28 LG. 367. 
But time taken in an unsuccessful revision 
j)2tition to the High Court cannot be deducted. 

8 Bur.L.J. 93 = 27 I.C. 829. 

Art. 11 -A .—[See also under Art. ii, supra.] 
Art. n-A does not contemplate computation 
of the period of limitation from the date of any 
order passed in revision. There is a clear 
distinction between an appeal and an application 
for revision. Whereas the right of appeal is a 
substantive right created by statute, interference 
^ by the High Court by way of revision is entirely 


discretionary and when the High Court rejects 
a petition for revision, it is not as if the order of 
dismissal is the only subsisting order in the case. 
It only amounts to the High Court abstaining 
from exercising its jurisdiction and allowing the 
order of the Subordinate Court to stand. 1931 

N. 17= 130 I.C. 145. 

Before Art. i i-A applies, there must have been 
an act of dispossession by the decree-holder or 
auction-purchaser. An order for delivery of 
possession of land in the actual possession of 
tenants made in favour of the decree-holder 
purchaser under O. 2i, R. 96, C. P. Code, docs 
not amount to dispossession within the meaning 
of that article. 44 C.W.N. 251 = 70 C.L.J; in 
= 1940 C. 16. Art. II-A applies only to suits 
l3y a person who has been dispossessed of property 
in the delivery of possession in execution of a 
decree. Where a person had not been dis¬ 
possessed of the property when the order under 

O. 21, R. 99, C. P. Code, was passed against 
him and the application which was presented 
by him under O. Qi, R. 99, G. P. Code, was 
held to be incompetent, the suit is not covered 
by the terms of Art. ii-A. 1940 L. 349. 

Art. 12 : Scope and Application. —Article 
applicable to suits to set aside a sale voidable 
on any ground. 49 LA. 312 = 1922 P.C. 336 
(P.C.) ; 14 I.C. 780=14 Bom.L.R. 254; 32 
M.L.J. 525 = 32 LG. 611 ; 1941 P. 490. Article 
does not apply where the sale is void ab initio 
and is a nullity . 35 I.C. 404 (G.) ; 42 C.L.J. 
69=1925 G. 1148; 12 M. 168 (F.B.). See also 
29 C. 73 (F.B.) ; 44 C. 241 ; 26 A.L.J. 716, 
Article inapplicable to suits for declaration that a 
sale was fraudulent and cannot affect the right 
of plaintiff. 24 I.C. 695. See also 14 P.L.J. 
441 ; II B. 119 ; 9 M. 457 ; 6 A. 406 ; I.L.R. 
(1941) I Cal. 339=45 C.W.N. 277=1941 Cal. 
333 ; 34 C. 241 ; 23 P.L.T. 364 : 14 P.L.T. 
44 * = *933 P- 473 - The suit need not be ex¬ 
pressly to set aside the sale. It is enough if 
the relief sought cannot be had without setting 
aside the sale. 25 C. 179 (P.C.) ; 10 B. 214 ; 
27 B. 577 ; 9 P.L.J. 627. Art. 12 docs not 

apply to void sales. It applies only to cases 
where the plaintiff was a party to the procee¬ 
dings in which the sale was held. 1941 O.W.N. 
1328=1941 O.A. 1013. The language of Art. 

12 {a) is wide and there is no reason to restrict 
the application of the expression *‘in execution 
of a decree” to cases of simple money decrees. 
The article applies to the case of sales on the 
basis of mortgage decrees also. 196 LC. 45,7 = 
1941 O.W.N. 1077=1942 Oudh 33. Thus a suit 
for possession of property sold in execution of a 
decree is governed by Art. 12. i L, 27 = 55 
I.C. 833. See also 24 Bom.L.R. 423=1923 B. 
162. Art. 12 is not applicable to a suit, by ari 
.unsuccessful claimant in execution proceedings 
for a declaration of his lien on the rrerery 
arising out of a hypothecation in his favourt by 
the judgrnent-debtor. The suit is not one for 
setting aside the sale npr is it necessary for the 
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(I Art. 13 


Description of suit. 

(а) sale in execution of a decree 
of a Civil Court; 

(б) sale in pursuance of a decree 
or order of a Collector or other officer 
of revenue; 

{c) sale for arrears of Government 
revenue, or for any demand recoverable 
as such arrears; 

(d) sale of a patni taluq sold for 
current arrears of rent. 

Explanation .—In this article “patni** 
includes any intermediate tenure sale¬ 
able for current arrears of rent. 

13. To alter or set aside a decision 
or order of a Civil Court in any pro¬ 
ceeding other than a suit. 


Period of limitation. 


Time from which period 
begins to run. 


[One year] 


• • • 


14. To set aside any act or order'^*[One year] 


•» 


The date of the final decision 
or order in the case by a Court 
competent to determine it 
finally. 

The date of the act or order. 


LEG. REF. 

^Substituted by Act XI of 1923^ S. 2 and 
Sch. I, fon “ Ditto.’* 

NOTES. 

plaintiff so to do as he was not a party to it. 
34 P.L.R. 468=1933 L. 10; 45 C.W.N. 277 
= 1941 C. 333. Sale in execution of mortgage 
decree against father of Hindu joint family— 
Sons cannot claim to redeem without setting 
aside the sale within one year, i P.L.J. 180 
= 34 I.C. 288. See also 1929 P. 323. Article 
applicable to suit by minor to set aside sale. 30 
P.W.R. 1918 = 43 I.C. 712. The rule is not 
affected by the fact that after decree, the plaintiff 
became sui juris at the time of execution pro¬ 
ceedings, notice of which was served not on him 
but on the guardian ad litem. 39 M. 1031 = 
32 I.C. 391. A minor not represented by a 
proper guardian is not a party to the proceeding 
and Art. 12 is inapplicable. 1922 L. 447 ; 38 
M. 1076=28 M.L.J. 525 ; 12 B, 18 ; 8 C. 656 ; 
II O.C. 346. The Article applicable in such 
cases is Art. 144. 48 I.C. 399=113 P.R. 1918, 
Article is inapplicable to strangers to suit or 
proceedings. 71 I.C. 822; 67 I.C. 894; 15 
P.R. 1912=11 I.C. 26; II B. 130; 9 C.L.R. 
18 ; 5 A. 614. Suit to set aside sale in execution 
of a decree against third party is not governed 
by this Act. 36 I.C. 3= 10 Bur.L.T. 225. Also 
suit to set aside a sale of property not belonging 
to the judgment-debtor, but to a stranger. 26 
A. 346. Also a suit to recover property which 
is sold subject to plaintiff’s rights. 7 W.R. 
252. Also a suit for land taken in excess of 
that included in the decree. 19 A. 308, A sale 
under S. 118 of Madras Estates Land Act is 
not held in pursuance of an order or a decree 
of the Collector or other officer of Revenue. 
Therefore Art. 12 cannot apply to such a case. 
1927 M.VV.N. 17a. A suit to set aside a sale 
under the Bengal Public Demands Recovery 
Act is governed by Art. 12. 31 C.W.N. 299= 
1927 C. 315. See also 1939 M.W.N, 918 (Exe¬ 
cution sale under decree on void mortgage by 
Hindu father—Suit by sons for possession 
impeaching mortgage, decree and sale). 

Starting Point.— In the case of a sale that 


requires confirmation, time begins to run firom 
the date of the confirmation, and in other cases 
from the date on which the sale becomes other¬ 
wise final. 10 I.C. 87=13 C.L.J. 339. Su 
also 23 C. 775 (P.C.) ; 32 I.C. 391 (M.); 12 
C. 49; 17 C. 347 (P.C.). 

Art. 12 (b).—A suit to set aside a revenue 
sale under the Madras Estates Land Act more 
than one year after the expiry of 30 days after 
the sale does not lie as it is barred by Art. 12 (6). 
45 M.L.J. 840=1924 M. 278; 76 I.C. 840= 
19 L.W. 81. See 1927 M.W.N. 174 ; 52 M.L.J. 
390. See also on the point 6i M.L.J. 203=134 
I.C. 184=1931 M. 724. 

Cl. (c).—Sale for Government revenue. See 
23 I.C. 240=38 M. 356=25 M.L.J. 393. See 
also 8 C. 329 ; 34 C. 241 ; 6 M. 148 ; 40 C.W.N. 
*359 (Suit under Assam Land and Revenue 
Regulation). 

Cl. (d).—Applicability to sale under Bengal 
Patni Regulation, 1819. 46 C.L.J. 51. A 
suit to recover property released firom attachment 
under O. 38, R. 8 is not governed by this article, 
as the existence of the order releasing the attach¬ 
ment before judgment docs not bar the suit. 
41 M. 23 = 39 I-C. 86. See also 3 A. 40. On 
this article, see also 6 P.L.J. 85=60 I.C. 849. 

Art. 13 .—In a subsequent suit against an 
order in proceedings under Chap. VII of the 
Presidency Small Cause Courts Act, there is 
no necessity to alter or set aside any such decision 
or order and Art. 13 has no application. 1929 
M. 69, So also in a suit for declaration of title 
to certain property after an order of the Insolvency 
Court under sub-S. (3) ofS. i4oftheProvinciw 
Insolvency Act for sale of the interest of the in¬ 
solvent in it, leaving the question of title to be 
decided by a competent Civil Court. 36 C.W.N. 
621. See abo on the article. 41 M. 23 ; 45 M* 
70, cited under Arts. 11 and 11-A. 

Art. 14 : Applicability. —If it is necessary 
for a plaintiff to get rid of an order which stands 
in his way before he can obtain a certain relief, 
although he may sue merely for a declaratory 
decree, still the suit should be deemed to be one 
to set aside an order falling within the amlnt 
of Art. 14. 15 L. 389=1934 L. 384' 

“ Official capacity **—Meaning of. 39 Bom. 


Art. 14] 


The Indian Limitation Act (IX of 1908), 
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Description of suit. 

Period of limitation. 

Time from which period 



begins to run. 


of an officer of Government in his 
official capacity, not herein otherwise 
expressly provided for. 


NOTES. 

L.R. 288. The article would apply if the suit 
involves the setting aside of an order, though 
there is no direct prayer to that effect. 23 B. 
337 (P.G.) ; 24 A. 767. Art. 14 applies only 
to orders and proceedings to which by law a 
particular effect is given. An order to come 
under Art. 14 must be an order of at least a 
juoji-judicial character and not a mere executive 
order. 104 I.C. 781. See also 165 I. G. 739 
= 1936 L. 692. Under Art. 14, the question 
is not merely one of form but of substance. 30 
Bom.L.R. 431 = 1928 B. 180; 1939 C. 749. 

An order made without jurisdiction is a nullity 
and need not be set aside, and Art. 14 has no 
application to an order of such kind. 39 C.L.J. 
454=83 I.C. 446=1924 C. 913. See also 29 
B. 480 ; 30 M. 280 ; 1924 N. 142 ; 20 P.L.T. 
136 = 1938 P.W.N. 631 = 1938 P. 524. Thus 
the article docs not apply where relief is asked 
for on the ground that order is ultra vires. 48 B. 
61 = 1924 B. 273; 36 B. 225=15 I.C. 517; 

39 B. 494=29 I.C. 490 ; 36 C. 726 ; 17 I.C. 

881 = 17 C.W.N. 55; 30 M. 280; 37 M.L.J. 
71=51 I.C. 366; 98 I.C. 22 = 1927 N. loi ; 
1927 N. 159=100 I.C. 4=22 N.L.R. 147. 
The words “ act ” or “ order ” in Art. 14 do 
not mean an act or order which is a nullity. 
An order made by an officer of Government 
in his official capacity, purporting to act under 
the law, which is of a ^M^uz-judicial character 
and within his power would fall under Art. 14. 
A suit to set aside an order of the Assistant 
Collector of Customs imposing penalty under 
S. 167 (17) of the Sea Customs Act is governed 
by Art. 14. 42 Bom.L.R. 532 = 1940 Bom. 294. 

See also 57 M. 501=66 M.L.J. 715. (Resump¬ 
tion of certain villages by Government treated 
as a nullity) ; 5 P.L.J. 321 = 56 I.C. 507; 24 
I.C. 813=7 S.L.R. 169 ; nor where the officer 
was not acting in his official capacity, 45 B. 
g20=6i I.C. 347. See also 40 Bom.L.R. 1288. 
(Suit under S. 36 Proviso (3) of Bombay Here¬ 
ditary Officers Act). As to whether the article 
applies to suit for declaring illegality of resump¬ 
tion of service inam on the ground of non¬ 
performance of service, see 27 L.W. loi. See 
also 41 Bom.L.R. 939. 

Suits governed by Article. —A suit under 
S. 12, Redemption of Mortgages Act (XI of 
1913), instituted by a person aggrieved by an 
order passed by the Collector under Ss. 6 to 
10 or 11 of the Act to establish his right in respect 
of the mortgage is governed by Art. 14 ; it 
makes no difference that the suit is one for a 
mere declaration and no relief to set aside the 
order of the Collector has been expressly asked 
in the plaint. (4 L. 346=1928 L. 648, Ovcrr, 
and 1925 L- Appr.) 15 L. 389=1934 L. 
384 (F.B.). See also 165 I.C. 739—1936 L. 692 ; 

40 P.L.R. 245=1938 L. 512. Suit to set aside 
order of Collector forfeiting land for failure to 
pay arrears of Government revenue. 44 B. 451 
=57 I.C. 587 ; 15 B. 424. A claim for relief 
inconsistent with an order of enfranchisement 


of inam is governed by Art. 14 if the order of 
enfranchisement is intra vires^ i.r., the inam 
was granted or continued by Government, and 
in any case in which it is shown that the inam was 
not granted or continued by Government, Art. 
142 or 144 would apply. 123 I.C. 341 ; 30 
Bom.L.R. 288=1.L.R. (1937) Bom. 464=1937 
Bom. 307. A suit by a Zemindar against the 
Government for a declaration that an enfran¬ 
chisement of the Government of a service inam 
in his Zemindari is not valid and binding on him 
is generally governed by Art. 120, but if the 
Zemindar was a consenting party to such en¬ 
franchisement proceedings and did not object 
to the same. Art. 14 might apply. 58 M. 141 
= 68 M.L.J. 409. Where, however, the Zemin¬ 
dar has not appeared before the Inam Commis¬ 
sioner or taken any part in the proceedings, and 
sues on the footing that the proceedings are 
ultra vires, it is not necessary to set aside the 
proceedings and Art. 14 will not apply. 58 M. 
141=68 M.L.J. 409; 165 I.C. 739=1936 h. 
692. In such a case Art. 120 applies and the 
cause of action arises only when he is injuriously 
affected by the enfranchisement, i.e.; when 
inamdar definitely refuses to perform the services 
for which the inam was originally granted 
58 M. 141 ; 31 I.C. 267=1915 M.W.N. 915 
(in 37 M.L.J, 71 resumption treated as a nullity 
which need not be set aside.) Suit for amend¬ 
ment or cancellation of settlement entries. 1022 
N. 76 ; 57 LG. 319. But see 14 I.C. 50, contra. 
Suit for cancellation or modification of rent 
fixed by a Settlement Officer. 28 C. 676 • 
29 C. 367. Suit under S. ii of Punjab Act 
(II of 1913) which is a suit to set aside the 
summary order of the Collector. 6 L. 206= 

88 I.C. 945=1925 L. 85. Order of Collector 
regulating supply of water to lands is not 
within the Article. 104 I.C. 781 = 1927 M. 1167 
Order of commissioner under S. 178 of Bombay 
District Municipal Act is governed by Art. 14. 

5 * B. 105 = 28 Bom.L.R. 1465. See also 1940 
B. 188=42 Bom.L.R. 223 (Order of Bench of 
Magistrates under Bombay Municipal Boroughs 
Act). Also an order of a manager under the 
Sind Encumbered Estates Act, S. 7 (2) (c) in 
his official capacity. 1930 S. 150. ^ ^ ^ 

Suits not governed by this Article. —Art 
14 does not apply to an order of enhanced 
assessnient, which is a nullity or in excess of 

a case it is not incumbent 
on the plamtiff to file a suit to have the order 
set aside. Consequently, a suit to recover 
payments made under protest filed more than 
one year after the order to recover such assessment 
was made is not barred by limitation. 36 Bom. 

39 Bom.L.R! 

288. Suit in ejectment by a proprietor to whom 
Bakasht lands were allotted in collectorate 
partition not governed by Art. 14. c p 

1926 P.C. 60 (P.C.). See also 183 ic’ 8 ?q- 
J 939 L- 135 (Suit to set aside mutatio'n order 
and for posspion). Where the suit for decla¬ 
ration of title was brought in the Civil Court 


3470 


The- Civil Court Manual (Imperial Acts). 


[AkT. IS 


Description of suit. 


Period of limitation. 


Time from which period 
begins to run. 


15. Against Government to set aside ^[One year] 
any attachment, lease or transfer of im¬ 
movable property by the revenue-autho¬ 
rities for arrears of Government revenue. 

16. Against Government to recover ‘[One year] 
money paid under protest in satisfac¬ 
tion of a claim made by the revenue- 
authorities on account of arrears of 

revenue or on account of demands re¬ 
coverable as such arrears. 


17. Against Government for com¬ 
pensation for land acquired for public 
purposes. 


‘[One year] 


18. Like suit for compensation when ‘[One year] 
the acquisition is not completed. 

19. For compensation for false im- ‘[One year] 
prisonment. 


20. By executors, administrators or 
representatives under the Legal Repre¬ 
sentatives’ Suits Act, 1855. 


‘[One year] 


When the attaenraent, lease or 
transfer is made. 


When the payment is made. 


The date of determining the 
amount of the compensation. 


The date of the refusal to com¬ 
plete. 

When the imprisonment ends. 


The date of the death of the 
person wronged. 


LEG. REF. 

‘Substituted by Act XI of 1923, S. 2 and 
Sch. I, for “ Ditto.” 


NOTES. 

more than one year after the order of the Deputy 
Collector, which was one passed apparently 
under S. 57 of the Estates Partition Act, held, 
that the suit not being to set aside the order of 
the Collector was not barred by Art. 14. 1931 

C. 29 = 52 C.L.J. 247. See also 171 I.C. 267-- 
1937 Pesh. 94. A suit denying a right of way 
as affirmed by an order of a Mamlatdar under 
Mamlatdar’s Courts Act, is a suit respecting 
possession of immovable property and as between 
Arts. 14 and 47, Art. 47 applies to such suit, 
33 Bom.L.R. 5 ‘ 7 =* 93 * 256. Where the 

suit was for declaration, against the Secretary 
of State that the order by the Collector disposing 
of the suit lands in favour of the second defendant 
was null and void, and for possession as against 
Uic grantee, held, the relief regarding possession 
could not be awarded in this suit ; that it was 
really a suit for declaration and injunction and 
governed by Art. 120, and not by Art. 144 

t 4 - ‘ 93 * 3 ^ 9“55 447 = 33 

772. Certain allowance was payable by Govern¬ 
ment to defendants. In December, 1917, the 
Commissioner had directed payment of that 
allowance to the ist defendant, A suit to 
recover the plaintiff’s share of that allowance 
brought more than one year from the date of 
that order was held to be not barred by Art. 14, 
as the plaintiff’s claim was entirely independent 
of the order of Government. 33 Bom.R.L. 7®3 
= 1931 B. 473. 

Art. 16 .—Art. 16 requires for its application 
that the demand, if not for arrears of revenue, 
should be “ recoverable as such arrears.” Rent. 
” settled ” by the Settlement Officer under 


S. 104 of the Bengal Tenancy Act arc not arrears 
of revenue and unless it can be shown that by 
some enactment they have been made to come 
under that description or have been made 
recoverable as arrears of revenue. Art. 16 
cannot be applied to them. The fact that the 
claim to such rents comes within the Bengal 
Public Demands Recovery Act would not assist 
to bring that article into operation. 64 LA, 

28i=I.L.R. (1937) 2 Cal. 769 =‘937 P-C. 244= 
(1937) 2 M.L.J. 834 (P.C.). Suit for recovery 
of water-cess alleged to have been illegally 
levied and paid under protest is governed by 
Art. 16, 46 M. 488 = 45 M.L.J. 12 ; 70 I.C. 
884 (M.); 44 M.L.J. 645; 1923 M. 
665. See also 18 I.C. 699=1913 M.W. 
N. 75 (it would be different if proceedings 
arc taken under the Revenue Recovery Act). 
The article is also applicable to a suit for the 
recovery of penal assessment illegally levied for 
an alleged wrongful taking of water. 1925 M. 
474. A suit to recover the amounts paid as 
village service cess by the plaintiff under protest 
is governed by Art. 16. 61 M.L.J. 754 ==* 93 ‘ 
M. 525. ^ , • 

Art. 1 /.—Where there is no determination 
of the amount of compensation, as where the 
Collector refuses to award any compensation^ 
the article has no application. 34 47 ®. 

= 22 B. 802 ; 27 M. 535. Land acquisition— 
Money paid to person apparently entitled 
Suit by person having interest in land for money 
so paid, governed by Art. 120 and not by thu 
Article or Art. 62. 1935 P. 42. 

Art. 19 .—Suit for damages for false imprison-^ 
ment or malicious prosecution is governed by 
one year rule under Arts. 19 and 23. 40 C. W 
= 23 I.C. 25=18 C.W.N. 185. See <Uso 30 C. 
872 (P.C.). 




Art. 28]' 
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Description of suit. 

Period of limitation. 

Time from which period 

1 

1 a • 


begins to run. 


representatives under the Indian Fatal 
Accidents Act, 1855. 

22. For compensation for any other 
injury to the person. 

23. For compensation for a mali¬ 
cious prosecution. 

24. For compensation for libel 

25. For compensation for slander ... 


26. For compensation for loss of 
service occasioned by the seduction of 
the plaintiff’s servant or daughter. 

27. For compensation for inducing 
a person to break a contract with the 
plaintiff. 


^[One year] 


^[One year] 


^[One year] 


^[One year] 
^[One year] 


^[One year] 


*[One year] 


28. For compensation for an illegal, |^[One year] 
irregular or excessive distress. 


The date of the death of the 
person killed. 


When the injury is committed. 


When the plaintiff is acquitted 
or the prosecution is otherwise ter 
minated. 

When the libel is published. 

When the words are spoken, 01 
if the words arc not actionable 
m themselves, when the spe¬ 
cial damage complained of 
results. 

When the loss occurs. 


The date of the breach. 


The date of the distress, 


LEG. REF. 

^Substituted by Act XI of 1923, S. 2 
Sch. I, for “ Ditto.” 


and 


NOTES. 

Art. 22 .—See 22 Bom.L.R. 1333= 1924 B. 290. 
Art. 22 does not apply to claims by workmen 
under the Workmen’s Compensation Act. 58 
B. 128=35 Bom.L.R. 1142=19346.28. ‘ Injury’ 
in Art. 22 has a wider connotation than physical 
hurt. Assault even though it causes no hurt is 
an offence to the human body and wrongful 
obstruction to a person from entering a temple 
is an injury to her person and a claim for damages 
regarding the same is governed by Art. 22. 138 

I.G. 84=1932 M. 432. The proper article 
applicable to a suit for damages for enticing away 
the plaintiff^s wife is Art. 120 and not Art. 22. 
Injuries to person in Art. 22 mean physical 
injuries to the plaintiff and this is not a case of 
injury to the person of the plaintiff. 1936 

A.L.J. 574=1936 A. 454. 

Art. 23 .—See C. 893=18 C.W.N. 185. 

Proceedings under the Bengal Disorderly Houses 
Act not a prosecution but only a libel. 20 I.C. 
768=18 G.L.J. 352. Art. 2 applies only where 
the defendant did an act honestly believing that 
he was empowered to do it by some enactment. 
Otherwise the suit for compensation for wrongful 
act will fall under Art. 23. 3 R. 268=1925 R. 

311. Time runs from the time the plaintiff 
is acquitted, or prosecution is otherwise termi¬ 
nated. 17 M.LJ. 60. Time runs from date of 
discharge. Revision petition does not suspend 
period. 24 Bom.L.R. 507=1922 B. 209 ; 23 
M. 24. It is doubtful if the same rule will apply 
in case of appeal preferred by Government 
against acquittal. 20vC. 41. In the case of an 
acquittal on appeal, or on revision, the date of 


the order of the appellate Court is the startii 
point for limitation. 7 A. 20'^ fF B 1 ^ t 

635 (M). See_aUo 1 . 1 ^. (.laVAli.’sg' 1 .9! 
A.L.J. 1281 — 1938 All. 49; (1938) I M L' 

.(-938) Mad e', 
(f-®;)- Prosecution terminates by ord 

of discharge by Magistrate-But if matter 

taken up in revision by higher authority, pros, 

cution terminates when proceedings in revisio 

B°omX:R.r8i“"- 

Art. 24 .—Each publication of a libel gives 
fresh cause of action for suit. Where the Pre 
dent of a Union Bench sends a report to a Maei 
trate in connection with an application for tranff 
of a case pending before the Bench, a suit f 
damages for libellous matter contained in th 
report may be brought within one year of tl 
puWi^tion of the report to the Magistrate. . 

t r' ^ 1,*““ ,damages against tl 

defendan for making a false accusation again 

the plaintiff to the police, when no prosecutic 

was instituted, is a suit for compensation fi 

libel or slander, and the limitation applicab 

to such a suit IS that prescribed by Art 2a , 

A27 T 3 ^- '937 Lah. 709.^ 

Art. 27 . Suit for compensation for inducir 

breach of contract is governed by Art 2*7 . 

wr/p.C." C.w.^ 

Art. 28 .^c« q 6 A. 482. Art. 28 is a specifi 
article dealing precisely with a claim to comper 
sation for illegal distress or distraint Distre. 
h^ the same meaning as distraint. The itfoj; 
distress contemplated by the article might b 
the result of vanous causes. The seiziir/»®^f 
property might be illegal either because ^ 
party from whose poss^ion it was seized Z 
not liable or because the property on acco™ 
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0 

Description of suit. 

f 

I Period of limitatiln. 

1 

Time from which period 
begins to run. 

29. For compensation for wrongful 
seizure of movable property under* 
legal process. 

^[One year] 

The date of the seizure. 


LEG. REF. 

* Aubstituted by Act XI of 1923, S. 2 and 
Sch. I, for “ Ditto.” 

NOTES. 

of its character was itself exempt from 
seizure. Again the person efFccling seizure 
or the officer under whose authority the 
distraint is effected might have no power or 
jurisdiction to effect the seizure, or the distraint 
itself might not be in conformity with the provi¬ 
sions of the statute under which the Act was 
purported to be done. It cannot be said that 
seizure due to want of jurisdiction is not contem¬ 
plated by Art. 28. Such a seizure is an illegal 
distraint covered by Art. 28, and there is no 
ground for applying Art. 36, which is a very wide 
and general article. Art. 28, being an express 
and specific article, must prevail over the general 
provisions. I.L.R. (1939) Bom. 721=41 Bom. 
L.R. 1223= 1940 B. 20. 

Art. 29 : Scope and application of the 
Article.— 39 P.L.R. 948; 1937 Rang. 523. 

Distinction between Arts. 11 and 29. See 9 I.C. 
773. The crux of Art. 29 is in the words “wrong¬ 
ful seizure.” If the seizure is not wrongful, 
there can be no cause of action. The seizure may 
be wrongful either because the property docs not 
belong to the judgment-debtor or the Court has 
no jurisdiction to attach the property. It is 
because the process is illegal that the seizure 
becomes wrongful so as to give a cause of action 
for the suit. The sale of the property "after the 
wrongful seizure does not give a new cause of 
action. 30 I.C. 157=1931 N. 47. See also 1940 
Rang. 276 (F.B.). Where in the execution of a 
decree against the judgment-debtor, the decree- 
holder wrongfully attaches property belonging 
to a stranger, the suit by that stranger for com¬ 
pensation for wrongful seizure is governed by 
Art. 29. 1940 Rang. 276 (F.B.). This article 

applies only where attachment is illegal ab initio. 
22 A.L.J. 977 = 81 I.C. 1038=1925 A. 131. 
Where a seizure is under a writ of Court, it is not 
wrongful unless it is shown that the Court issuing 
it had no jurisdiction or the writ was executed 
against a person not a party to the decree. 64 
513 = 35 C.L.J. 480. See also 28 I.C. 403 
=42 G. 85 (arrest of ship). There should be 
wrongful seizure of movable property under legal 
process. 23 M.L.J. 519 ; 23 M. 621. Where 
the plaintiff’s claim is for recovery of the amount, 
of money he has voluntarily paid to the Official 
Liquidator to save his property which had been 
wrongfully attached by the latter and for damages 
Art. 62 and not Art. 26 applied. 11 O.W.N. 
398=1934 O. 158. There can be wrongful 
seizure only where the property is in possession of 
the person. No doubt, constructive possession 
also will do, but when there is no right to posses¬ 
sion, there cannot be wrongful seizure and Art. 29 
has no application. 123 LG. 362 (0 = 1930 M. 
349 (O' Attachment of debt effected by prohi¬ 


bitory order does not come within this article 
as (here is no actual seizure. 38 M. 972=26 
M.L.J. 168 (F.B.) ; and as debt is not movable 
property. 23 M.L.J. 519= 16 I.C. 914. A suit 
to recover money wrongly paid under an order 
of Court is not governed by the article. 39 A. 
676 ; 35 I-C. 86 ; ii M. 345 ; nor a suit to 
recover money rateably distributed in execution 
of a decree subsequently reversed. 39 A. 676= 
35 I.C. 86. See also 13 M. 437 ; 21 C. 142 (P.C.) ; 
26 M.L.J. 166. (There is no wrongful seizure 
in such cases). Wrongful attachment of mov¬ 
ables by prohibitory’ order—Suit for compen¬ 
sation, see 31 M.L.J. 257=35 I.C. 98. Standing 
crops are not movable property within Art. 29. 
25 M.L.J. 447 = 21 I.C. 213 ; 31 I.C. 796 (M.); 
17 C.W.N. 308=18 I.C. 253 ; 18 N.L.R. 96= 
1922 N. 212. Suit for value of crops wrongfully 
attached, cut and removed is not governed by 
Art. 29. 105 I.C. 763=1928 C. 106. On this 

point, see also 31 M. 431 ; 23 M.L.J. 620=17 
I.C, 185; 32 C. 459; 36 C. 141. What 
constitutes seizure under legal process, see 11 
345 I 38 M. 972 ; 21 C. 142. VVherc a certain 
amount deposited in Court by the receiver ap¬ 
pointed under O. 40, R. i, C. P. Code, is attached 
and paid to a person a suit to recover back such 
amount is not governed by Art. 29, as the attach¬ 
ment is neither seizure within the meaning of 
Art. 29, nor wrongful. 1938 L. 493. Suit to 
recover damages for wrongful attachment before 
judgment of goods falls under Art. 29 and not 
Art. 36 or 49 and the starting point of limitation 
is the date of the seizure of the goods. Suit filed 
by third party aggrieved—No difference. 1930 
M. 635. In a suit for damages for the unlawnil 
attachment and seizure of certain properties, 
the date from which time begins to run is not the 
date of the attachment, but the date of the 
seizure, and hence it is immaterial whether the 
attachment is or is not a continuing wrong. 
1934 R. 329. A cause of action is not suspendra 
while the plaintiff is seeking to prove in other 
proceedings the facts upon which his cause of 
action depends. In a suit for damages for 
wrongful attachment, the time taken in getting 
the seizure declared illegal either on appeal or 
by other means cannot be deducted. 1934 R. 329* 
Suit for damages on account of sale of goods 
attached before judgment, at a low price and for 
injury to trade and reputation caused by such 
attachment is governed by Article. 38 M.L.J. 
324=55 I.C. 786. Art. 29 governs ^so a suit 
for value of property wrongfully attached and 
sold in execution. 9 I.C. 773=4 Bur.L.T. 45 ; 
9 I.C. 774 ; 14 I.C. 182 (M.); 23 M. 621; 4 
M.L.J. 271. 

Arts. 29 and 83. —Art. 29 applies only to 
seizure and not to any suit arising out of what 
happens later at the time of the sale. Where the 
suit is brought on an undertaking given by the 
defendants in a suit under O. 21, R. 63 that 
they would indemnify the plaindfif if he succeeds 


Art. 31] 
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Description of suit. 

Period of limitation. 

Time' from which period 
begins to run. 

3 ®‘ Against a carrier for compensa¬ 
tion for losing or injuring goods. 

31. Against a carrier for compen¬ 
sation for non-delivery of, or delay 
in delivering, goods. 

^[One year] 

*[One year] 

1 

When the loss or injury occurs. 

When the goods ought to be 
delivered. 


LEG. REF. 

^Substituted by Act XI of 1023, S. 2 and 
Sch. I, for “Ditto”. 

NOTES. 

in the suit, it is Art. 83 that applies to such suit. 
1938 L. 196. 

Art. 30 : Loss or Injury to Goods. —Loss of 
goods may arise from non-delivery as well as 
misdelivery. 2 P. 422 = 1 P.L.R. 169 (2 L. 103 ; 
41 M. 871 ; 43 M. 617 ; 43 B, 386, Ref. to). 
But ^ee 19 LG. P.W.R. 1913 (there 

must be actual losing of goods by the carrier 
himself). Short delivery is loss of the portion 
not delivered. 4 P.L.T. 331. Suit by consignor 
against a Railway Company for compensation 
for loss of goods owing to the loss caused by 
negligence or theft of company’s servants, is 
governed by this article. 38 I.C. 502=20 G.W. 
N. 696. Carrier includes carrier by sea. 26 B. 
562. Port Trust Board not a carrier within 
this article, 10 I.C. 972=4 S.L.R. 236. A suit 
for compensation for non-delivery of goods by a 
Railway is governed by Art. 31 and not by Art 
30. 1927 P. 335=8 P.L.T. 767 ; 5 P. 106. 

Starting point of Limitation. —In a suit 
against carrier for compensation for injuring 
goods, time does not run from the date of the 
plaintiff’s knowledge. Time begins to' run from 
the date when the injury was actually caused 
and the burden of proving when the injury was 
caused rests upon the carrier. 1941 C. 304. 
The article refers to losing or injuring goods by 
the carrier and not by the consignee and time 
begins to run from the time when the carrier 
lost or injured the goods and not from the time 
when the consignee has suffered loss. 19 I.C. 
47 ; 45 A. 43 = 20 A.L.J. 792. See also 13 P.L.T. 
695 ; 1935 A.L.J. 398=1935 A. 407=157 LG. 
46 ; 1937 R. 523. Mere non-delivery is not 

proof of such loss. 7 B. 478 ; 12 C. 477. Where 
a railway company has not proved that the 
goods were lost more than one year before the 
suit, a suit brought within one year from the 
date of refusal to deliver is not barred either by 
Art. 30 or 31. 17 I.C. 419=23 M.L.J. 511. 

The onus is on the railway company, in a suit 
for short delivery, to prove when the loss or 
injury to the goods actually occurred and that 
more than one year has elapsed from that date. 
Where the company had on the other hand 
throughout taken up the position that no loss 
had in fact occurred, Art. 30 is out of the question. 
13 P.L.T. 695. Where portion of goods was 
missing and plaintiff’s offer to take delivery of the 
remainder was refused, a suit for damages filed 
within one year of the date when the plaintiff 
sought to obtain delivery is within time. 47 A. 

, 549 = 23 , 4 L.J. 398 - , , 

Arts* 30 and 115 .—The law relating to com¬ 
mon carriers in India is contained in the Carriers 

\ Act and the definition of ” common carrier ” in 

* G C Mi--43S 


s. 2 of that Act excludes the Government from 
that category. Art. 30 which applies to “carriers” 
does not, therefore, apply to a suit against the 
Government relating to carriage by railway 
Art. 115 IS the appropriate article. I.L.R.‘ 
(194O 2 Cal. 160. See also 1938 G. 298. 

Art. 31 .— See also under Art. 30. 

Application of the Article.— Article applies 

to suits against State Railways also as the word 
used IS ‘ carrier ” and not “ common carrier ” 
which does not include Government for the 
purpose of the Carriers Act, 186^. iqqo a 

J144 I.C 1029. 

A.L.J. 796. A suit against a carrier for com¬ 
pensation for non-dehvery of goods is governed 
by Art. 31 whether the suit is laid in contract or 
tort and Art. 48 would not apply even if an 
allegation of conversion of goods is madp 
6 ^ 301=88 LG. 974; 5 P. 106=1927 P 
= 8 P.L.T. 767 ; 1928 C. 37, ; 3 iJck. wi 
See abo as to the applicability of the article in 
preference to Arts. 48, 49 and 115, 4 p. ^82= 

89 I.C. 672 ; 90 I.C 135 ; 6 P.L.T. 565 = 90 
I.C. 374; 87 I.C. 763=1923 A. 785; L A 
544= >0 I.C. 122; 39 M. 1 = 29 M.L.J. 34r- 
31 LG. 474=” N.L.R. 174; Cl I.C C7n—ro 

I-C. 676 (Art. 49 would apply 
where there is proof that the goods are still in the 
possession and custody of the carrier) Suit fn 
price qf goods lost by capsizing of' boat falls 
under this article. 1928 G. 806. Suit bv 
consignee for damages for the loss of goods in 
transit—Art. 31 held applicable. 46 M L I 202 
= 1924 M. 567. Article is not limited to s^ts 
by consignees. Suit by consignor also is governed 

3 -- 52 C. 372 = 29 C.W.N. 277; 27 

C W.N. 806=1924 C. 173; 44 c. 16 conlra 
Misdelivery is not non-delivery within Art 21 
and IS covered by the residuary art. 115. 

P.W.R. 191^19 I.C. 477. Suit for wrongful 
conversion of goods, is not governed by this ardcle 
but by Art. 48. 1935 A.L.J. 61 = 1935 a isfi 

Goods not lost but in possession of company— 
Sale by public auction—Suit for dLiages 

governed by Art. 48 and not by this article, i aot 

A. 601 = 1935 A.L J. 793 As to suit to recove? 
foe surplus proceeds of sale held by the Railwav 
Company under S 56 of Railways Act, see 4! 
M. 823 41 M.L.J. 205 cited under Art. 62 
Delay in taking debvery-Carrier not converted 
mto bailee for purpose of limitation. 1933 A. 

Starting Point of Limitation.—A rt. 21 fix™ 

one year from the date when foe goods ought to 
have been dehvered. 1927 O. 478 f2) Wh.!- 

no uiue h Hxed, the suit may be iLtituted vWfofo 

a year after the expiry of a reasonable time fS 

the delivery of the goods. 45 A. 43=20 AT T 
792. On this point, see abo 44 C. ifiLof j 

9testion as to^when 
plamtiff s chances of recovery from foe ^ 

^came hopeless is immaterial. 6 L 30^9^5 


3474 


Tut: Civil Court Manual (Imperial Acts'). 



Description of suit. Period of limitation. Time from which period 

^ begins to run. 

Part V.—Two Tears. 

32. Against one who, having a ^[Two years] ... When the perversion first be- 

right to use property for specific pur- comes known to the person 

poses, perverts it to other purposes. injured thereby. 

33. Under the Legal Representa- ^[Two years] ... When the wrong complained of 

tives’Suits Act, 1855, against an exe- is done. 

cutor. 

34. Under the same Act against an *[Two years] ... Ditto, 

administrator. 

35. Under the same Act against any ^[Two years] ... Ditto, 

other representative. 


36. For compensation for any mal- U[Two y 


LEG. REF. 

1 Substituted by Act XI of 1923, S. 2 and 
Sch. I. for “ Ditto.” 

NOTES. 

L. 478; 46 M.L.J. 302=1924 M. 567. But 
where the defendant failed to send a definite 
reply for a long time and was responsible for the 
delay in the institution of the suit, it was not 
open to him to plead that the suit had been 
brought too late. 13 P.L.T. 695. Major portion 
of consignment delivered on a certain date— 
Presumption is that the rest also ought to have 
been delivered on the same day. 103 I.C. 383 
= 1927 P* 335 - 

Arts. 31 and 48 .—The correct article of limi¬ 
tation applicable to a suit against a Railway 
Company for damages for misdelivery of goods 
consigned is Art. 31 and not Art. 48. 1937 

A.L.J. 794='937 A. 632. 

Arts. 31 and 49 .—.A suit against a Railway 
Company for compensation for non-delivery of 
goods is governed by Art. 31 arid not by Art. 49 
and must, therefore, be brought within one year 
of the non-delivery, no matter what the circum¬ 
stances arc which occasion the non-delivery. 
The company does not cease to be carriers for 
the purposes of the Limitation Act, because they 
detain the goods of the plaintiff in respect of a 
claim for their charges before making delivery. 
The company’s claim arises out of the rights as 
carriers to claim wharfage, and the plaintiff 
cannot plead that the company’s position as 
carriers was at an end and that the refusal to 
deliver the goods was unconnected with their 
position as carriers when their vc^ claim to 
detain the goods arose out of that position. 1936 

N. 21 = 31 N.L.R. (Supp.) 79. 

Art. 32 : Appucadility.— Art. 32 can pro¬ 
perly be applied only where the person proceeded 
against had, before the perversion in respect of 
which he is being sued took place, a right to 
“ use the property for specific purposes.” Art. 32 
is not intended to apply to a case in rc!p:ct of 
land in which the person proceeded against had 
no other right than a right in common with the 
general public, to pass over it. 1928 L. 794 ; 
1929 L. 816. Nor to one who has a mere license 
to use the property. 1934 A. 836. Nor to cases 
where in substance the plaintiff seeks a greater 


ars] ... When the malfeasance, mis- 


relief. Where a tenant without the landlord’s 
consent builds upon the abadi land which is no 
part of his tenancy lands, he, by such act, takes 
exclusive possession of such land to the ouster 
of the landlord, and a suit by the landlord for 
the demolition of the building is not suit falling 
under Art. 32. 1937 A.L.J. 515=1937 A. 472, 

See also 1937'A.L.J. 1231 = 1938 A. 20. Placing 
heavier beams on plaintiff’s wall and replacing 
thatched roof by masonry roof, is no perversion 
of the purpose for which the wall is to be used 
and a suit for removal of the beams docs not 
come under this article. 46 A. 68=78 I.C. 193. 
See also 1938 A. 20=1937 A.L.J. 1231. But 
contra 1922 A. 320. Suit for possession under 
B. T. Act, S. 155, on the ground of tenant’s 
misuse of land is governed by this article, 33 I.C. 
923 = 20 C.W.N. 661. See also 8 A. 446; 20 
P.L.T. 109=1940 P. 106 ; 64 C.L.J. 71 ; 24 C. 
160 and 20 A. 519 (suits for removal of trees 
planted by tenant). Suit for injunction restrain¬ 
ing defendant from cultivating land reserved 
for communal purposes governed by article. 89 
LG. 405=1925 L, 653. Suit for removal of 
structure erected by tenant or mortgagee and 
injunction. See 1924 A. 814; 12 I.C. io8=8 
A.L.J. 914. Also suit to eject the persons who 
have built upon a common burning ground after 
appropriating it to their own use. 1929 L. 186. 
A co-owner of a shamilat rescrv'cd for spedfic 
purposes perverted it by using it for building 
purpose. A suit by another co-owncr for per¬ 
manent injunction falls within this article. 1929 
L- 535=1*8 I.C. 447. See also 115 I.C. 73 
(Suit by one of the proprietors of the villi^ 
against the rest in respect of shamilat land). Set 
also 14 L. 267=145 I.C. 553 (F.B.) ; 35 P.L.R. 
472=1934 L. 701. The notion that Art. 32 
applied only to cases ex contractu cannot be regard¬ 
ed as correct. When one proprietor in a village 
sued another for an injunction to compel the 
removal of various constructions on a part of the 
village land, heldy that the case was governed by 

Art. 32 and not Art. 120. 121 I.C. 186=1930 
L. 283. See also A.L.R. 1093. As to me 
applicability of the article, see 10 A. 634; 26 C. 
546 (F.B.) ; 29 Punj.L.R. 308. 

Art. 36 : Suits governed by Articul—S uit 
for damages in respect of seizure of standing crops* 
17 C.W.N. 308=18 I.C. 253. See also Bom , 


Art. 36] 
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Description of suit. 


Period of limitation. 


Time from which period 
begins to run. 


feasance, misfeasance or non-feasance 
independent of contract and not herein 
specially provided for. 


feasance or non-feasance takes 
place. 


NOTES. 


L.R. 1223 (Illegal distress without jurisdiction 
—Suit for compensation). If a suit arises out 
of tort, or if it arises both from tort and contract 
and there is no waiver of the tort, it has to be 
brought within the two years allowed by Art. 36. 
I.L.R. (1938) A. 454=1038 A. 305. 
See also 1939 Lah. 118. Where a 

person dissuades other persons from taking 
a certain building on rent by making 

false statements as to habitability and safety of 
building, the person so representing is liable in 
tort, the tort being analogous to slander of title 
and falling within the broader description of 
injurious falsehood. The action is one for mis¬ 
feasance independent of contract and Art. 36 
applies to such action. I.L.R. (1938) Nag. 348 
= 1938 N. 84. Suit to recover damages resulting 
from conspiracy. 13 I.C. 721 = 16 C.W.N. 145. 
Suit for damages for wrongful excommunication 
from caste is governed by this article. 37 Bom. 
L.R. 417. Suit for compensation for loss caused 
by irregular sale in execution of decree. See 
1924 L. 136. Suit for damages on account o 
injury to stock caused by attachment before 
judgment. 38 M.L.J. 324=55 I.C. 786. Suit 
for damages for wrongful use of water by tenant. 
1936 M. 250 = 70 M.L.J. 255. Suit for com¬ 
pensation for wrongful attachment of movables 
by the issue of a prohibitory order. 35 I.C. 98 
= 31 M.L.J. 257. Suit for compensation for 
deterioration of goods caused by wrongful deten¬ 
tion by Police. 90 I.C. 509=42 C.L.J. 203. 
Suit for damages for institution of wrongful civil 
proceeding and for slander of goods. 46 C.L.J. 
455=1928 C. I. See also 1938 N. 84. Suit for 
damages for loss of ship caused by collision at sea 
owing to the negligence of defendant’s workmen. 
II B. 133. See also 22 M. 342 ; 32 C. 459 ; 36 
G. 141 (F.B.). Where an attachment by a 
plaintiff was stayed by a rival claimant pending 
his suit for establishment of claim and the 
claimant having misappropriated the goods 
attached, the attaching decree-holder sued him 
for compensation, held^ that Art. 36 and not 
Art. 48 or 49 applied to the case. 54 A. 467. 
Where certain movables were attached before 
judgment, but the suit was dismissed on appeal, 
a suit for compensation for loss of profits and 
reputation caused by wrongful detention of goods 
is governed by Art. 36 read with S. 23. 22 

A.L.J. 977=81 I.C. 1038. Loss of goods due to 
capsizing of boat—Suit for price of goods is 
governed by Art. 36. 107 I.C. 723= 1928 C. 306. 
Also a suit for damage to house by bursting of 
Municipal fittings by the negligence of the 
Municipality. 1929 L. 730. Application under 
S. 235 of the Companies Act to recover com¬ 
pensation from an ex-director for misfeasance is 
governed by Art. 36. 8 L. 167=1927 L. 433 ; 

54 B. 226=32 Bom.L.R. 232 ; 1930 M.W.N. 

966=32 L.W. 555. See 169 LG. 640=1937 L. 
709 (Suit for damages for making false accusation 
\Q Police). 


Suits not governed by Article— Art. 36 
does not include wrongs committed by trustees 
in respect of trusts. Art. 120 and not Art. 36 
is the proper article applicable to a suit filed 
against a trustee or ex-trustee, by a co-trustee 
or a succeeding trustee of a trust, to make good 
the loss sustained by the trust by reason of the 
defendant’s omission to collect moneys due to 
the trust. I.L.R. (1938) M. 586=47 L.W. 344 
= 1938 M. 353= (1938) I M.L.J. 334 (F.B.). A 
suit for compensation for breach of a term in a 
compromise is governed by Art. 115 and not by 
Art. 36 or Art. 120 ; and the fact that such 
compromise is merged in a decree none the less 
makes it a contract within the meaning of Art. 115. 
1934 P. 7. The defendant borrowed from the 
plaintiff his car for private use and while it was 
in his use it met with an accident which resulted 
in considerable damage to the car. The 
plaintiff sued to recover the repair charges and 
interest by way of damages. Held^ that the case 
was one of bailment and that the claim for 
damages was governed by Art. 115 and not 
Art. 36. 1933 O. 518. Suit for damages 

against a Sub-Inspector of Police for malicious 
arrest is governed by Art. 2 and not by Art. 36 
if it is found that he had a bona fide belief as to 
his statutory powers, though malice is proved, 
1931 A.L.J. 858. Suit to recover money paid 
under rateable distribution, not governed by 
article as there is no non-feasance or misfeasance, 
or malfeasance in respect of the money. 39 A. 
322 = 39 I.C. 532. Also a suit for recovery by 
assignee of debt attached and received by 
attaching creditor, subsequent to assignment. 
38 M. 972 = 26 M.L.J. 166 (F.B.). Also suit 
for damages against a person untruly representing 
himself to be agent of another and inducing 
plaintiff to have dealings with him. 38 M. 275 
= 25 M.L.J. 256. Also suit against director for 
losses arising through negligence. 5 L. 27. 
Article inapplicable to claim by the liquidator 
of a Gompany under S. 235 of the Companies 
Act as it is not independent of contract. 47 A. 
699=1925 A. 519; 1933 S. 103=143 I.C. 713’. 
Hereditary temple archaka —Suit against trustee 
for emoluments—Limitation—Art. 102 applies 
and not this Article. 68 M.L.J. 132. 

Starting Point. —Time runs from the date of 
the tort and not from the time when it is known 
to the plaintiff. 33 M. 71. A right to sue 
for misfeasance of directors of companies arises 
from the date of misfeasance and is governed 
cither by Art. 120 or Art. 36. 54 M. 153=60 

M.L.J. 280=1931 M. 58. See also I.L.R. (1938) 
M. 586=1938 M. 353 =(1936) I M.LJ. 334 
(F.B.) (Suit by succeeding trustee against old 
trustee to recover loss due to failure to collect 
trust funds) ; 1941 P.C. i. Where each act of 
depositing silt on plaintiffs* grounds afforded the 
plaintiffs a separate cause of action, their relief 
in respect of silt deposited more than two years 
before suit is barred under Art. 36. 27 S I R 

41=19338.176=1441.0.^5?, ■ ■ ' 
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[Art,. 37 


Description of suit. 


Period of limitation. 


Time from which period 
begins to run. 


37. For compensation for obstruct¬ 
ing a way or a watercourse. 

38. For compensation for diverting 
a watercourse. 

39. For compensation for trespass 
upon immovable property. 

40. For compensation for infring¬ 
ing copyright or any other exclusive 
privilege. 

41. To restrain waste 

42. For compensation for injury 
caused by an injunction wrongfully 
obtained. 

43. Under the ^[Indian Succession 
Act 1925, section 360 or section 361,] to 
compel a refund by a person to whom 
an executor or administrator has paid a 
legacy or distributed assets. 

44. By a ward who has attained 
majority, to set a.side a transfer of pro¬ 
perty by his guardian. 


The date of the obstruction. 

The date of the diversion. 

The date of the trespass. 

The date of the infringement. 

When the waste begins. 

When the injunction ceases. 

I 

I 

i 

j 

The date of the payment or 
distribution. 


W’hcn the ward attains majo¬ 
rity. 


Part VI.—Three 
years. 

* [Three years] 

^ [T hree years] 
*[Three years] 

^ [Three years] 

'[Three >ears] 
'[Three years] 

'[Three years] 


'[Three years] 


LEG. REF. 

'Substituted by Act XI of 1923 S. 2 and Sch. I, 
for “Ditto”. 

2 Substituted for the words and figures 
“ Indian Succession Act, 1865, S. 320 or S. 321, 
or under the Probate and Administration Act, 
1881, S. 139 or S. 140” by Act VIII of 1930, 
S. 2 and Sch. I. 


NOTES. 

Arts. 36 and 39 .—Where the claim is for 
damages in respect of removal of clay, it is not a 
mere claim for compensation founded on trespass 
so as to attract Art. 39, but it is a claim in respect 
of a tortious act which comes within the scope 
of Art. 36. 1941 O. 172. 

Arts. 37 and 38 .— 5 ^^ 82 I.C. 482 = 1925 

N*' 89 . ■ • ui 

Art. 39.—Standing crops are immovable 

property and the attachment thereof if illegally 

made constitutes a trespass within this article. 

25 M.L.J. 447 = 21 I.C. 913. See also cases cited 

under Art. 29 on the point. Trespass includes 

the mischief committed by the trespasser after 

entering on the land. 23 M.L.J. 618=17 LC. 

fine; Thus suits for compensation for injury to 

crops, (1925) N. 189 ; 23 M L.J. 618=17 I.C. 

6oO- or for loss caused by the cutting of gum 
trees by defendant (20 N.L.R. 80=80 I.C. 789 = 
1Q2A N. 123); and suit for damages for cutting 
and^arrying away crops [25 C. 692 (F.B.)]ivould 
fall under the article. See also 1941 O, 172 
(Suit for damages for removal of clay). 

' Art. 40.—Suit for damages for infringement 
of trade marks is governed by this article. 45 
P R tqtq=5i I.C. 434 - As to the applicability 
5 ihe Ltieie also 3 C. .7., Under the 

copyright Act an infringement takes place not 
bnly when a book is re-printed but also when a 
sook in respect of which a copyright exists is 
old. There is a fresh cause of acuon on the 


sale of every book. 1934 A. 922. 

Art. 41 .—Time begins to run when the waste 
begins though it is a continuing wrong. See 2*i B. 
644 (F.B.). 

Art. 42 .—As to the applicability to temporary 
injunction granted by the lower Court but dis¬ 
solved on appeal, 16 I.C. 443=16 C.L.J.34. 
See also 42 C. 550=26 LG. 296, holding that no 
suit lies in respect of a permanent injunction 
obtained maliciously which is subsequently dis¬ 
solved in appeal. 

Art. 44 : Applicability. —One condition 
precedent for the application of Art. ^ is that 
the property should be property belongmg to the 
ward. 1930 O. 82 ; and it must have actually 
passed out of the hands of the minor. 1930 
A.L.J. 1416= 1930 A. 858. The limitation Act 
draws a distinction between void transactions 


and voidable transactions, and while a longer 
period is allowed for remedies arising out of 
void transactions, a shorter period has been 
prescribed for all actions seeking to set asi_. 
voidable transactions ; and it makes no difference 
that there is also a prayer for possession. It ii 
also a well-established principle that, whenever 
there is a specific article applicable to a suit, a 
general article like Art. 144 will be ^eluded- 
68 M.L.J. 87=40 L.W. 760. Article does not 
apply where the transaction impeached is void 
ah inilxo wliich need not be set aside. 9 I.C. 377 - 
= 13 C.L.J. 277. See also 1936 M. 884 “ 7 t 
M.L.J. 366 ; 30 M. 393 ; 39 M. 456 ; 107 I.C^ 
897 - '928 N. 262 ; 32 L.W. 680=1930 M.W.N. 
1067 ; 41 Bom.L.R. 867=1939 B. 427. Sale 
of minor's land by minor jointly with de foct$- 
guardian—Latter not described as guardian— 
Recital that land belongs to. both and that 
consideration was for purposes of both—Sa^ 
void and need not to be set aside. Therefore suit* 
to recover property transferred under sudt 
alienation will be governed by Art. 144* 4^ Mi 


Abt. 44] 
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NOTES. 

496=56 I.C. 519=38 M.L.J. 327 ; 12 C. 69. 
See also 33 I.C. 436 (M.). Also a suit to set aside 
a permanent lease by the mortgagor which is 
held to be void as being a clog on the equity of 
redemption. 53 B. 360=1929 B. 186 ; 1938 P. 
337 (suit to set aside release by guardian of 
sub-soil rights of minor mortgagee). So also, 
where the property has been alienated by the 
guardian as ij it were his own^ and the mortgagee 
treats it as the personal property of the guardian 
and has it sold as such, Art. 44 cannot apply. 
1935 A. 417=157 I.C. 118. If a sale is held to 
be void owing to fraudulent registration, there 
will be no need to set it aside and a suit to recover 
possession of the properties covered by the sale 
deed will not be barred, though brought by the 
ward about eleven years after the date of the 
sale. On the other hand, if it is not void, then 
such a suit has to be regarded as one for setting 
aside the sale-deed. As possession cannot be 
obtained unless the document is set aside, such a 
suit should be brought within three years from 
the date of the sale. 54 M. 352= 1931 M. 45 = 
60 M.L.J. 701. A sale is not void for mere 
inadequacy of consideration. 28 I.C. 704=2 
L.W. 365. Article applicable to cases of mort¬ 
gage, 31 I.C. 811 ; 1938 M.W.N. 802 ; of 

exchange, 17 Bom.L.R. 1137; and of sale of 


is an unauthorised person. 25 C.W.N. 258= 
62 I.C. 428 ; 45 C. 878 (P.C.) ; 47 C. 713 ; 34 
I.C. 85=1 P.L.J. 188. But a Hindu mother is 
natural guardian whose alienations are covered 
by this article. 38 M. 118=25 M.L.J. 405; 
30 M. 303 ; 22 M.L.J. 404=15 I.C. 365 ; 44 
B. 742=22 Bom.L.R. 680 ; 53 L.W. 650= 
(1941) I M.L.J. 800 (F.B.) ; 42 B, 626=46 I.C. 
22 ; 24 I.C. 110 ; 88 I.C. 278= 1925 N. 385 ; 
6 L. 44= 1925 L. 619 ; 40 L.W. 760=68 M.L.J. 
87. But see 35 I.C. 551 = 10 S.L.R. 381, contra. 
An alienation by a Christian mother acting 
as the natural guardian of her minor child is 
voidable and not void and a suit by the minor 
avoiding the transfer should be instituted within 
the three years prescribed by Art. 44. 57 M. 

1062 = 67 M-L.J. 322. A suit to set aside aliena¬ 
tions by the father as guardian of property col¬ 
laterally inherited by minor is governed by this 
article. 34 M.L.J. 229=42 I.C. 939. The 
words of the article are very general and the 
article is not confined to transfer by certified 
guardians. 1929 A. 879. A permission obtained 
by a certified guardian by a fraudulent mis¬ 
representation is a nullity, but a transfer made 
in pursuance thereof is only voidable. Where 
the minor sues after attziining majority to 
set aside the transfer, the suit is governed by 
Art. 44 and not Art, 144. 1931 A.L.J. 997. 


equity of redemption. 44 B. 742 (suit for redemp-^Article contemplates “ transfer of property ” and 


tion cannot be brought without first setting aside 
sale). A suit by ward*s purchaser in combi¬ 
nation with ward is within article. 49 B. 309= 
86 I.C. 879. See also 28 A. 30 ; 44 B. 742 ; 
1929 M. 313. The article applies to improper 
alienations made by testamentary guardian 
appointed by a Hindu father. 38 B. 94=15 
Bom.L.R. 882 ; 59 M. 549=1936 M. 346 = 70 
M.L.J. 352. The article applies to a fraudulent 
sale by guardian, which is only voidable. 34 I.C. 

188. It applies to alienations which are un¬ 
authorised. 44 B. 742. (see also 1929 M. 313) 
as well as to those which are improper (40 M.L. J. 
475), and which are in excess of authority of the 
guardian [6 L. 447 ; 9 I.C. 377 (C.)] ; 103 I.C. 
365 (i). Article does not apply to alienations 
by unauthorised guardians which are void 
and need not be set aside. 38 M. 1125=27 M.L. 
J. 285 ; 34 A. 213 (P.C.) ; 26 I.C. 813= 10 N.L. 
R*.I 33 ; 83 I.C. 1040=1924 C. 1008 ; 87 I.C. 
1018 ; 84 LG. 923=1925 L. 239 ; 1929 A. 879 ; 
1936 Lah. 996 ; 43 Mys.H.C.R. 197. Art. 44 
applies to alienations by de jure guardians and not 
to those by de facto guardians. 1931 M. 597= 
1931 M.W.N. 417. The natural father of an 
adopted minor is not a guardian de jure and a suit 
to set aside an alienation by him can be brought 
within twelve years. 1931 M. 597. So also 
a suit to set aside an alienation by the de facto 
guardian of an Indian Christian minor. 60 M.L. 
J. 695=1931 M. 529. See also 71 M.L.J. 366= 
1936 M. 884 (Suit to declare void alienation 
by sister of minor when mother is alive). Alie¬ 
nation by minoris elder brother acting as his 
de facto guardian is void. 108 I.C. 529=1928 
M. 226 (2) ; 34 A. 213=39 I.A, 49=28 M.L.J. 
6(P.C.). •S>«a/^o 27 Bom.L.R. 495=871.0.721 ; 
99 I.C. 1050=1927 N. 145. A step-mother of 
Hindu minor is such unauthorised guardian. 51 
I.C. 943 = *5 N.L.R. 55. Mahomedan mother 
alienating immovable property of her ^ildren 


is inapplicable to cases where the minor is in 
' possession as in the cases of mortgage or sale 
without parting with possession. 1930 A. 858= 
52 A. 979. 

Alienation of Joint Family Property.— 
Article does not apply to suit to set aside aliena¬ 
tion of minor’s share by the managing member 
of a joint Hindu family. Such an undivided 
share is not property which can be dealt with by 
guardian. 84 P.R. 1915=29 LG. 199. See also 
49 I.C. 118=25 C.L.J. 496 ; 86 I.C. 234=1925 
M. 793. Thus, suit to set aside alienation by 
Hindu father during son’s minority is not govern¬ 
ed by this article. 33 LG. 441 = 17 Bom.L.R. 
1137 (Note) ; 32 LG. 242= 12 N.L.R. 12. (It is 
so even if the manager purports to act as minor’s 
guardian). The fact that the Hindu father 
executed the sale-deed as guardian of his son will 
not make the article applicable. 1918 M.W.N. 
892=44 I.C. 605. See also 38 A. 126 ; 40 G. 
966 (P.C.). Article not applicable to suit 
to set aside alienation of joint family property, by 
undivided uncle. 35 P.L.R. 722=1934 L. 601 ; 
by undivided brother, 151 I.C. 1043=36 Bom. 
L.R. 474=1934 B. 234. A sale deed by a 
manager of joint Hindu family for other than 
necessary purposes is void from its inception, 
and suit to set it aside is not governed by this 
article. 1929 O. 284. 

Suits for Possession. —Suit for the recovery 
of property transferred during the minority of 
plaintiff is governed by article as the alienation 
should first be set aside under this article. 24 
C.W.N. 1016=59 I-C. 589 ; 61 I.C. 384 ; 6 L. 
447=1925 L- 619 ; 28 I.C. 704=2 L.W. 365 ; 

23 I.C. 406=17 O.C. 52. See also 1936 L. 996 ; 

44 B. 742 ; 25 B. 337 (P.C.) ; 28 M. 423 ; 23 m! 
271 (P.C.) ; 1929 M. 313 ; 116 I.C, 893. To 
a suit by a ward on attaining majority, for 
possession of property transferred by his guardian, 
a pardanashin lady, under a transfer void ab 
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[Art. 4S 


Description of suit. 


Period of limitation. 


Time from which period 
begins to run. 


'[Three years] 


45. To contest an award under any' 
of the following Regulations of the Ben¬ 
gal Code:— 

The Bengal Land-revenue Settle¬ 
ment Regulation, 1822. 

The Bengal Land-revenue Settle¬ 
ment Regulation, 1825. 

The Bengal Land-revenue (Settle¬ 
ment and Deputy Collectors) Regula¬ 
tion, 1833. 


46. By a party bound by such award '[Three years] 
to recover any propepty comprised 
therein. 


47 « By any person bound by an order 
respecting the possession of immovable 
property made under the Code of Cri¬ 
minal Procedure, 1898, or the Mamlat- 
dars’Courts Act, igo6, or by anyone 
claiming under such person, to recover 
the properly comprised in such order. 


'[Three years] 


The date of the final award or 
order in the case. 


The date of the final award or 
order in the rase. 


The date of the final order in 
the case. 


LEG. REF. 

'Substituted by Act XI of 1023,5. 2 and 
Sch. I, for Ditto”. 

NOTES. 

initio, Art. 44 has no application. To such a suit 
Art. 14Q applies. 1940 O.VV.N. 131 = 1941 O. 
172. Sale of minor’s property by certificated 
guardian without sanction—Possession not 
delivered—Suit by minor more than three 
years after attaining majority to set aside sale 
and partition—Article not applicable. 52 A. 

979='930 A, 858. 

Defence not barred. —Though remedy is 
barred under Art. 44, pica of invalidity of sale 
can be set up in defence to a suit by vendee for 
possession. 42 M. 36 = 35 M.L.J. 652. But 
see 41 M. 102 = 33 M.L.J. 309; I.L.R. (1940) 
All. 580=1940 All. 416. On the point whether 
ward’s right to property is extinguished by 
article, see 30 M. 393 ; 41 M. 102, 

Transferee—Legal Representative. —The 
transferee from the ward stands in the same 
position as the ward himself and if the 
latter’s suit is barred, the transferee is in no 
better position and Art. 44 applies. In such a 
suit the onus is on the plaintiff to prove when his 
vendor attained majority. 1929 M. 313=56 
M.L.J. 332. See abo 1939 O.VV.N. 241 = 1939 
O. 122 ; 34 Bom.L.R. 1512. If the ward dies 
during his minority, Art. 44 will not apply to a 
suit by his legal representative for recovering the 
property alienated by the guardian, whereas if 
the ward dies after the attainment of majority. 
Art. 44 will apply. 56 M.L.J. 332. Suit for 
possession by ward against alienee from pur¬ 
chaser from guardian—Art. 44 and not Art. 144 
applies. 1938 M.VV.N. 403=1938 M. 677. 

Art. 45 .—Order of Collector directing entry 
of defendant’s name in settlement record as 
occupancy tenant is award within this article. 
63 I.C. 161 = 33 C.L.J. 317. Article is applicable 
only to a suit to set aside an award made by 


Revenue authorities and not to one to recover 
possession. 33 C.L.J. 497 = 1922 C. 345. The 
award contemplated by Art. 45 presupposes a 
contest between the parties and a decision after 
proper investigation into the points at issue; 
when there is no contest or decision on invest!- 


gation, .\rt. 45 does not apply, 55 C. 201 = 
1927 C. 902 (49 C. 37, Rcl.). 

Art. 46 .—A decision by Collector of the title 
between two raiyats is not an award within 
Art. 46. 17 I.C. 881 = 17 C.VV.N. 55. Suit for 

possession of lands comprised in an award filed 
in Court but not executed, is governed by this 
Article. 52 C. 314=52 I.A. 79=48 MX.J, 20 
(P.C.). 


Art. 47 : Appucability. —Art. 47 docs not 
apply to a case where at the time of the passing 
of the Magistrate’s order there was no existing 
legal right in the plaintiff to sue for possession, 
and such a right accrued to him only subsequent 
to tliat date. 1927 M. 586=52 M.L.J. 482. 
See abo 111 I.C. 152= 1929 M. 38 (2) ; Pest* 
65. Art. 47 applies only to those cases in whiA 
the Magistrate has declared one of the parties 
to be entitled to possession until evicted therefrom 
in due course of law or has restored possession 
to a party found to liave been forcibly and wrong¬ 
fully dispossessed within two months of his initial 


order. The essential requirement, therefore, 
for the application of the article is the order of 
the Magistrate in respect of possession of the 
property. Where, therefore, in a boundary 
dispute, the Magistrate orders demarcation of 
the boundary in accordance with an order pass^ 
previously by a settlement officer, and the parties 
accept that position and compromise the 
proceedings under S. 145, Cr. P, Code, which are 
consigned, it cannot be regarded as an order of 
the Magistrate respecting possession made under 
tlie Criminal Procedure Code within the mean¬ 
ing of the article, and it has accordingly no aj^- 
cation. 164 I.C. 118= 1936 0 .387. Ordtf under 
S. 145, Cr. P. Code—Suit for possewon w 


Art. 48] 


The Indian Limitation Act (IX of 1908)'. 


3479 


Description of suit. 

Period of limitation. 

Time from which period 
begins to run. 

48. For specific movable property 

1 ^ [Three years] 

1 When the person having the 


LEG. REF. the manager of a joint Hindu family as such 

' Substituted by Act XI of 1923. S. 2 and binds other members of the family. 52 M. 787 
Sch. I, for “ Ditto’‘. —57 M.L.J. 228. Also persons not parties to 

NOTES. the order but having notice of it are bound by it 

property comprised in order. See 45 A. 306= and a suit by them falls within this article. 57 
21 A.L.J. 102. (liro 45 B. 1135=62 I. C. 224 ; M.L.J. 228 = 52 M. 787. But 1935 L. 115 (2), 
84 P.R. 1912=14 I.C. 566 ; 38 M. 432 = 21 I.C. where he was only a witness. 

564 ; 28 C. 86 = 5 C.W.N. 160. Art. 47 does Trust property. —S. 145, Cr. P. Code, relates 
not apply to a suit brought by a plaintiff in whose to the question of possession of immovable pro¬ 
favour an order under S. 145, Cr. P. Code, has perty and its application does not depend upon 
been passed. 99 I.C. 532=1927 M. 304. See whether the claim is made by a private owner or 
also 1941 Pesh. 65. It does not matter if the on behalf of a trust. If there is a dispute 

order is made on withdrawal of a party and between a trust and a third person and the other 
without taking evidence. 42 I.C. 768=22 C. conditions of the section are satisfied, it falls 
W.N. 342. But, at the time of suit, there must within the cognisance of the Magistrate under 
be an existing right to sue for possession. 19 C. S. 145, and to an order passed by a Magistrate 
646. Article not confined to orders under in such a case, Art. 47 applies. There is no 
Ch. XII of the Cr. P. Code. Order restoring justification for holding that it is only the parti- 
possession under S. 522, Cr. P. Code, is within cular trustee who was a party to a proceeding 
the article, 1925 M. 799^48 M.L.J. 372. under S. 145 that must be held bound by that 
Article is inapplicable to a suit for declaration of order or by the limitation prescribed in Art. 47. 
rights. 35 C. 851 ; 20 B. 270 ; or for partition If the trustee purported to act on behalf of the 
of property. 15 B. 299 ; 51 C.L.J. 461. But trust, the proper interpretation of the order will 
plaintiffs cannot escape the bar by framing the be that the trust itself was a party and must be 
suit as one for declaration after taking forcible held bound by that order. 1936 M. 188=70 
possession. 45 A. 306 = 21 A.L.J. 102 or by M.L.J. 441. See also 1935 P. 164. Suit against 
framing the suit as one for partition. See 3 Bom. widow of late high priest of temple by present 
L.R. 594. If the Court merely attaches the high priest—Claim to recover war bonds belong- 
property and puts it in the hand of the receiver, ing to deity or their substitutes or their value— 
it cannot be called an order respecting possession Limitation—High priest—If “ trustee.” See 19 
of the property. 20 A. 120. See also 26 M. 410. P.L.T. 367. 

Article applies to suits based on title. 38 M. Starting Point. —Time runs from date of 

432 = 21 I.C. 564. But see 28 B. 601 (F.B.) Magistrate’s order and not the date of the High 

(previous decision by Mamlatdar). A suit deny- Court’s refusal to exercise its revisional powers, 
ing a right of way as affirmed by an order of a 43 I.C. 955. There is no reason why an order 
Mamlatdar under Mamlatdars’ Courts Act, is a passed by the High Court in the exercise of its 
suit respecting possession of immovable property power of revision under S. 439, Cr. P. Code, 
and as between Arts. 14 and 47, Art. 47 applies should not be regarded as a final order within 
to such suit. 33 Bom.L.R. 517=1931 B. 256. the meaning of Art. 47, whether the High Court 
Order without Jurisdiction. —Where the ultimately interferes in revision or not, its order 
order is found to be without jurisdiction, the case is none the less a final order. Where in proceed- 
would be governed by Art. 142. 60 I.C. 860 ings under S. 145, Cr. P. Code, a Magistrate 

(C.). See also 1912 P.R. 84 ; 9 M.L.T. 91. passes an order against which an application in 
But for this effect to arise, a vice must clearly revision is filed under S. 435, Cr. P. Code, before 
be established which infects the whole proceed- the Sessions Judge, who makes a reference to the 
ings. 82 I.C. 691 = 1925 O. 190. Mere ir- High Court under S. 438, Cr. P. Code, with a 
regularities will not render the ai ticle inapplicable recommendation that the Magistrate’s order 
42 I.C. 768=22 C.W.N. 342. should be set aside, the matter remains sub 

Persons bound by order, etc. —Article does judice so long as it is not finally determined by the 
not bar a person who was no party to the criminal High Court. The order passed by the High 
proceedings in which the order was passed. 17 Court under S. 439, Cr. P. Code, is the final 
I.C. 589=23 M.L.J. 348; 23 C. 731 (F.B.) ; order in the case for purposes of Art. 47, arid 
28 B. 215 ; 15 P- 481 = 17 P.L.T. 726=1936 P. limitation for a suit in the Civil Court runs from 
629. Proceedings under S. 145, Cr. P. Code, that date and not from the date of the order of 
about crops—Order as to possession of crops the Magistrate although the High Court dis- 
alone—Subsequent suit after 3 years—Parties charges the reference. The final order in Col. 3 
and area in dispute not same—Suit, if barred, of Art. 47 must be understood to refer to the 
1934 O. 449= * I O.W.N. 1165. The successor in order contemplated by Col. i of the same article, 
interest must claim title under a title derived 20 Pat. 735 = 22 P.L.T. 202=1941 Pat. 372. 
subsequent to the order. Otherwise article would On this point, see also 6 C. 709 ; 28 I.C. 367 (M.); 
not apply. 23 C. 731 (F.B.) ; 6 Bom.L.R. 305. 12 C.W.N. 840. Order upder S. 145 (6), Cr. 

See also 18 B. 348 ; 15 P. 481 = 17 P.L.T. 726= P. Code—No suit by unsuccessful party—Subse- 

1936 P. 629. Members of joint family getting quent eviction of successful party by stranger 
by survivorship do not claim under the person —Suit by unsuccessful party later on against 
against whom the adverse order might have been successful party and stranger—Bar. See 16 
made. 66 I.C. 678=8 O.L.J. 410. See also P.L.T. 183=1935 P. 164. 

1937 235= 1937 A. 300. Order against Arts. 48 and 49 : Scope and Appucabiuty.—- 
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Period of Hmitaiion. 


lost or acquired by theft, or dishonest right to the possession of the pro- 

misappropriation or conversion, or for perty first learns in whose posses- 

compensation for wrongfully taking or sion it is. 

detaining the same. 

*[48-A. To recover movable properly ^[Three years] ... When the sale becomes known 
conveyed or bequeathed in trust, depo- to the plaintiff.] 

sited or pawned, and afterwards bought 
from the trustee, depositary or pawnee 
for a valuable consideration. 


Time from which period 
begins to run. 


Description of suit. 


LEG. REF. 

^ Inserted by Act I of 1929 S. 3. 

^ Substituted by Act XI of 1923 S. 2 and 
Sch. I, for “ Ditto’*. 

NOTES. 

Arts. 48 and 49 must be read together, and so 
read, Art. 49 would apply to a suit for recovery 
of specific movable property which is other than 
the specific movable property described in Art. 48; 
and if the property falls within the description 
of Art. 48, it would be excluded from the operation 
of Art. 49, which is a residuary article. 165 I.C. 
184—38 Bom.L.R. 712—1936 B. 322. Arts. 48 
and 49 are intended to apply to suits for reco¬ 
very of specific movable property or for compen¬ 
sation for the same. Art. 48 is more special, 
whereas Art. 49 is general. The plaintiff’s 
remedy is one for the recovery of the specific 
movable property, or in the alternative for 
compensation for wrongfully taking, injuring or 
wrongfully detaining. In such a case the period 
begins to run from the time when the property 
was v/rongfully taken, injured or the defendant’s 
possession became unlawful. Distinction bet¬ 
ween scope of Arts. 48 and 49 pointed out. 54 
A. 467=1932 A. 256. By delaying taking deli¬ 
very of goods, the liability of the carrier as a 
carrier cannot be continued for an indefinite 
period, and for the period following the arrival 
of the goods, if there be no delivery, the carrier’s 
liability is that of a bailee and not that of a 
carrier, but the carrier does not become the 
bailee for the purpose of limitation and Art. 48 
or Art. 49 does not apply, but Art. 31 applies. 
*933 A* 466=1933 A.L.J. 796. Arts. 48 and 
49 apply, whether the remedy sought is the 
recovery of property or compensation or both. 
23 M. 621 ; 7 I.C. 447 (B.). See also 20 M. 449. 
Art. 48 applicable only when the movable 
property lost is still in the possession of the 
defendants and not when the property cannot be 
traced. 133 I.C. 453 =I 93 » P- 436. A suit to 
recover movables deposited with the defendant is 
not governed by Art. 49 but by Art. 146. 33 M, 

56. See also 6 R. 547, Injury to property in 
Art. 49 refers to injury to it while in custody of 
some person other than owner. 11 B. 133. 
Suit by mortgagee for compensation for injury to 
specific movable property mortgaged is governed 
by Art. 49. 17 LG. 906 ; 28 M. 208. Art. 49 

does not apply to a suit for damages for institution 
of wrongful civil proceeding and for slander of 
goods. 46 C.L.J. 455. Suit for value of crops 
wrongfully attached, cut and removed is governed 
IjY Art. 48 or 49. 105 I.C. 763»i928 C. 106. 


A suit to recover articles bailed is governed 
by Art. 115 and not by Art. 49. 126 I.C. 68a= 
1930 O. 395. Misdelivery of goods by Railway 
Company—Suit for damages. 1937 A.W.R. 613. 

Specific Movable Property—Money is.— 

See 37 M. 381 ; 5 A. 341 ; 29 A. 579; 14 I.C. 
254 (M.) ; 1930 A. 397. Government securities 
are. See 32 C. 799. Standing crops arc movable 
property as soon as severed. 22 C. 877 ; 25 C. 
692 (F.B.). See also 36 C. 141. As to suits to 
recover title-deeds, see 12 Bom.L.R. 513 ; 15 
*57 i 35 636 (Such cases generally fall 

under Art. 49 and time runs from the date of 
demand and refusal). Art. 49 applies only to a 
suit for “specific movable property,’’which means 
property of which one can demand tlie delivery in 
specie. It is not applicable to a suit for the 
recovery- of a share in certain movable property 
on declaration of title thereto. 36 C.W.N. 758 
= 55 C.L.J. 420. Art. 48 applies only (0 suits 
for such articles as have been acquired by theft, 
dishonest misappropriation or conversion. 12 
B.L.R. 513. Thus, a suit for value of coal 
wrongfully extracted and carried away is govern¬ 
ed by Art. 48. 55 I.C. 113=1 P.L.T. 84. 5 Ifif 
also 52 I.C. 361 : 8 P. 516= 1929 P.C. 69 (P.C.). 
Also a suit to recover stolen property or its 
value. 148 P.^V.R. 1911 = 11 I.C. 446. A suit, 
however, against a carrier on ground of unlawful 
conversion of goods is not governed by Art. 49 
but by Art. 31. 6 L. 301=88 I.C. 979. •Sw 
also 39 M. I =30 LG. 840=29 M.L.J. 342 (FJ.). 
But see 1935 A.L.J. 61 = 1935 A. 156. Where 
Art. 48 was held to apply. See also 1935 A. 601 
(Suit for compensation for non-delivery framed 
in tort not governed by Art. 49). The word 
“ conversion ’’ as meaning dishonest conversion 
—Possession with some person contemplated by 
the article. 101 LG. 62=1927 C. 117* ^ 
action of trover claiming damages for the con¬ 
version by the defendants of specific movable 
property, ci-., coal wrongfully gotten from ^ 
plaintiffs’ mines and sold or othcr\visc disposro 
of by the defendants to their own use, is governed 
by Art. 48. Art. 48 alone refers to com'craon 
and conversion cannot be split into two classe^ 
one dishonest and the other not dishonest ** Or 
preceding conversion is equivalent to ** or by. 
56 LA. 93=8 P. 516=1929 P.C. 69=56 M.W* 
517 (P.C.). See also 133' I.C. 453 => 93 * J*- 
Art. 48 applies to all conversions, whether dis¬ 
honest or not. Where the trespass is due to 
inadvertence and want of reasonable carCi bw 
these views of the conversion fell withfe 
tenns of Art. 48, under which die limitato 
period of thret- yean begins to nm when » 
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Description of suit. 

1 

Period of limitation. 

Time from which period 
begins to run. 

*48-6. To set aside sale of miovable 
property comprised in a Hindu, Muham¬ 
madan or Buddhist religious or charita¬ 
ble endowment, made by a manager 
thereof for a valuable consideration. 

% 

Three years. 

1 

1 4 

1 

4 

When the sale becomes known 
to the plaintiff. 

49. For other specific movable pro¬ 
perty, or for compensation for wrong¬ 
fully taking or injuring or wrongfull/ 
detaining the same. 

^[Three years]. 

When the property i.s wrong¬ 
fully taken or injured, or when the 
detainer’s possession becomes un- 
; lawful. 


LEG. REF. 

^ Inserted by Act I of 1929. (See notes under 
S. 10, supra.) 

^ Substituted by Act XI of 1923, for “Ditto.” 

NOTES. 

person having the right to possession of the 
property first learns in whose possession it is. 
(1927 C. 117, reversed and 1929 P.C. 69, Rel. 
on.) 34 C.W.N. 483= 1930 P.C. 113 = 58 M.L.J. 
536 (P.C.). A sale of goods by the railway 
company without the formality provided by S. 
55 of the Railways Act is wrongful, and a suit 
for damages for such wrongful sale is one for 
conversion and is governed by Art. 48 and the 
starting date of limitation is the date when the 
plaintiff, i.e.. the person who has the right to 
possession, first learns of the act of conversion. 

151 I.G. 955 = *934 P- 507 - also 1936 N. 
21 (Suit against railway company for non¬ 
delivery of goods—Goods detained by company 
for non-payment of wharfage). 

Starting of Limitation. —Limitation begins 
to run under Art. 48 from the time it is 
known to the plaintiff in whose wrongful posses¬ 
sion it is while it runs under Art. 49 from the time 
when possession becomes unlawful. 1914 M.W.N. 
319. See also 11 B. 133 ; 161 I.C. 855= 1936 P. 
179. Under Art. 49, the starting point of limi¬ 
tation is when the property is wrongfully taken 
or injured or when the detainer’s possession 
becomes unlawful. Detention, so as to amount 
to conversion affording a cause of action, must 
become adverse to the owner or other person 
entitled to possession, i.e., the defendant, must 
have an intention to keep the property in fraud 
of the plaintiff. The usual method of proving 
that a detention is adverse is to show that the 
plaintiff demanded delivery of the property and 
that the defendant refused or neglected to comply 
with the demand. 38 Bom.L.R. 712=1936 B. 
322. See aUo 1937 Rang. 523. According to 
the plain meaning of Art. 48, time begins to run 
against the owner of the property lost, etc., 
from the time when he first discovers that it is 
in the possession of the defendant, and there is 
no question as to whether the owner of the 
property mentioned in the article was or was not 
reasonably diligent to discover in whose possession 
the property he is seeking to recover is. There 
is no warrant for reading into the article words 
which are not there. The words “ whose 
possession ” in column 3 mean the possession of 
some definite person who can be identified and 
against whom effective relief for restoration of 
-the properly in question can be obtained. 38 

C C. M .—436 


Bom.L.R. 712=1936 B. 322. As to suit for 
recovery of property or in the alternative for 
compensation, see 1932 A.L.J. 241 = 1932 A. 256 
cited supra. * 

Plea of limitation—Onus of Proof. —In a 
suit governed by Art. 48, the onus is on the 
plaintiff to prove that he first learnt within 
three years of the suit that the property which 
he seeks to recover was in the possession of the 
defendant, i.e., that he obtained knowledge of 
the defendant’s possession of the property within 
three years of the suit and that is all. If he 
proves this, the defendant, in order to succeed in 
his plea of limitation, has to prove that the fact 
that the property was in his possession became 
known to the plaintiff more than three years 
prior to suit. 38 Bom.L.R. 712=1936 B. 322. 

Art. 49 .—Art. 49 contemplates a case of a 
cause of action arising ex delicto whether or not 
the wrongful taking or wrongful detention was 
preceded by a contract. The material date is 
the date when detention becomes wrongful 
Even if possession was at its inception under a 
contract, that would not preclude the application 
of Art. 49, for it comes into operation only when 
possession becomes wrongful. In cases where the 
original possession of the defendant is lawful 
but becomes unlawful by reason of certain facts 
Art. 49 is the ordinary article to apply I L r’ 

(1939) N. 498=1939 N. 177. Possession, which 
to start with is permissive, cannot become un¬ 
lawful until he asserts a title in himself or until 
he refuses to return possession. A mere demand 
by the plaintiff would not be enough. A suit 
by an owner of certain empty oil drums or their 
value from the defendant who had taken them 
on loan undertaking to return them whenever 
required, is in time, and not barred by Art 40 
. if filed within three years of the refusal by the 
defendant to return them, though beyond three 
years of the date of demand by plaintiff re 

L. W. 56 = (. 942 ) I M.LJ. 187/ ^ ^5 

Possession originally permissive subsequent 

LY BECOMING UNLAWFUL.— Mere detention beyond 
period does not render possession originallv 
permissive unlawful. There should be demand 
and refusal to make it unlawful, and time begins 
to run from the date of such demand and refmal 

42 A-45 = 52 I.C. 382. See also 
^ I.C. 637-13 A.L.jf. 81 ; 33 M. 56=20 

M. L.J. 41. It IS so even if there is assertion of 
ownership on the part of the defendant 2 R 

555=85 I.C. 10=1925 R. 146. 2/re 54 I c 

I5§. Possession of utle-deeds bv 

after satisfacUon of debt secured t hereby bec^omrs 
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Description of suit. 


Period of limitation. 



Time from which period 
begins to run. 


50. For the hire of animals, vehicles, '[Three years]' 
boats or household furniture. 

51* For the balance of money ad- '[Three years] 
vanced in payment of goods to be deli¬ 
vered. 


*52. For the price of goods sold and 
delivered, where no fixed period of cre¬ 
dit is agreed upon. 


'[Three years] 


... I When the hire becomes payable. 


When the goods ought to be 
delivered. 


The date of the delivery of 
goods. 



LEG. REF. 

' Substituted by Act XI of 1923, for ‘‘Ditto’M 

* For the period of limitation for these and 
certain other suits in the province of the Punjab, 
see the Punjab Loans Limitation Act (Punj. Act 
I of 1904) and S. 29 (i) {b) of this Act. 

NOTES. 

wrongful from the time there is demand and 
refusal. 15 M. 157. See also 31 C. 519; 12 
C.W.N. loio. But a suit for movable property 
originally obtained lawfully but subsequently 
converted or retained unlawfully is governed 
by Art. 48 and not by Art. 49. Time runs from 
the time when plaintiff has knowledge of the 
conversion. 38 M, 783 = 23 LC. 174. Thus, 
a suit for jewel or its value, which was pledged 
with the defendant by the commission agent, 
to whom it had been given for sale, is governed 
by Art. 48. 40 M. 678 = 30 M.L.J. 587. But 
see \2 C.W.N. loio. Non-payment of rent of 
article sold on hire-purchase system does not 
amount to wrongful detention. 27 LC. 637 = 
13 A.L.J. 81. Sale on approval—Suit for the 
price is governed by Art. 49 and limitation 
begins to run when the defendant after receipt 
of a notice from the plaintiff failed to return them. 
1928 O. 87 (i) = io5 LC. 224. Suit to recover 
ornaments—Stridhan of mother—Art. 49 applies. 
32 C.W.N. 133=106 LC. 885. Pronotes left 
with another either as security or for safe custody 
—Suit in respect of. Ar » 145 and not 49 applie:. 
1938 A.W.R. 59 =1938 P.C. 110=47 L. W.649 
(P.C.). 

Arts. 49 , Id and 145 .—Applicability—Gold 
bought from and left with, defendant for making 
ornaments—Delivery of one ornament and non¬ 
delivery of other—Suit for ornament not delivered 
or for value of same—Limitation—Starting point 
See 20 N.L.J. 198. 

Art. 51 .—‘ When goods ought to be delivered' 
—Meaning of. See 31 LC. 474=11 N.L.R. 

' 74 - 

Art. 52 : Scope.— i're 63 LC, 435=19 .A.L.J. 
555=1922 P. 30; 130 LC. 574=193* L. 309. 
In a suit by a tradesman for the price of goods 
sold and delivered from time to time, the customer 
having from time to time made payments without 
specifying any particular item for which the 
payments were made, the limitation is governed 
by Art. 52 in respect of each item as delivered. 

155 LC. 44 = *935 A.L.J* 33 = *933 A. 53. The 
plaintiff in a case like this is entitled to appro¬ 
priate the payments to the earlier times in the 
account but not to credit them to the entire 
balance due up to date in the sense of saving 


limitation for each and every item. Art. 85 is 
not applicable to such a case. 1933A. 53. 
See also 24 Bom.L.R. 998=1923 B. 113=77*10 
943 ; LL.R. (!^39) Nag. 137= *938 N.L.J. 1*57 
= 1938 N. 266. Goods sold and delivered and 

moneys received on account on various dates_ 

Suit for balance—Cause of action—Limitation- 
Starting point. 42 Bom.L.R. 227= 1940 B. 158. 
Article inapplicable where contract is to return 
the goods in kind. 4 L.L.J. 268=1922 L. 271 ; 
also to suit based on contract of commission 
agency. * 94 * ^* 245* Suit to recover arrears 
of subscription to newspaper is governed by 
article. 7 Bom.L.R. 190. See also 27 M. 243 
(F.B.). So also a suit for recovery of the price 
of medicines supplied. 133 LC. 537=1931 
A.L.J. 949=1931 A. 752. Where goods were 
sold and delivered to one and were wrongly 
debited against another person and the mistake 
being subsequently discovered, the vendor sued 
the right person for the price, held, the suit was 
governed by Art. 52 and not Art. 96. 142 I.C. 
470=1933 Sind 32 = 27 S.L.R. 81. See also 40 
P.L.R. 143. Sale of goods—Payments made 
by purchaser on account—Suit by seller for 
balance—Art. 52 applies. 42 P.L.R. 272=1939 
L. 307. Suit to recover money due under a 
contract for supply of materials and construction 
of flooring is governed by Art. 115 and not by 
this article. 2 L. 376=1922 L. 108. On the 
point, see also 103 P.R. 1913 = 22 I.C. 576. A 
suit against the Cantonment Board for the price 
of goods supplied is governed by Art. 52 . 1934 
A.L.J. 805=1934 A. 436. Date of delivery of 
a railway receipt is the date of delivery of goods 
for the purposes of Art. 52. 108 LC. 801 (2)= 

1928 N. i8i ; 38 M. 664. In a simple trans¬ 
action of sale of goods, tlie liability to pay the 
full price accrues on the date of the sale. The 
fact that the purchaser, not having all the money 
in his hands, agrees to pay the balance with 
interest at a certain rate does not prevent the 
accruing of the vendor’s right to recover the 
whole price and time begins to run from the date 

A.L.J. 363=1931 A. 229. 
Where the goods sold remain in tlic custody of 
the vendor as security for the unpaid price of 
the goods and Uie vendor sues the vendee for a 
personal decree against him and not for enforce¬ 
ment of any charge on tlie security, the suit is 
not governed by .Art. 120, but by the three years’ 
rule of limitation. {Ibid,) On this article, sa 
also 130 I.C. 574=1931 L. 309. 

Alts. 52 and 8.—^ale of articles food by 
shopkeeper—Latter also running restaurant— 


Art. S7] 


The Indian Limitation Act (IX op 1908). 


3483 


Description of suit. 

Period of limitation. 

Time from which period 
begins to run. 

153- For the price of goods sold and 
delivered to be paid for after the expiry 
of a fixed period of credit. 

t 

2 [Three years] 

r 

When the period of credit ex¬ 
pires. 

54. For the price of goods sold and 
delivered to be paid for by a bill of ex¬ 
change, no such bill being given. 

1 

1 

^[Three years] 

When the period of the proposed 
bill elapses. 

55. For the price of trees or growing 
crops sold by the plaintiff to the defen¬ 
dant where no fixed period of credit is 
agreed upon. 

^[Three years] 

The date of the sale. 

56. For the price of work done by 
the plaintiff for the defendant at his re¬ 
quest, where no time has been fixed for 
payment. 

“[Three years] 

1 

1 

• 

When the work is done. 

^57. For money payable fot money 

lent. 

“[Three years] 

When the loan is made. 


LEG. REF. 

* See Foot-note (2) on page 3482, supra. 

* Substituted by Act XI of 1923 for ‘‘Ditto”, 

NOTES. 

Suit for their price—Limitation. See 1939 Rang. 
L.R. 626 cited under S. 8, supra. 

Art. 53.—When the price is not claimable as 
of right, on the date the goods are delivered, 
it is sale on credit within Art. 53. 7 A. 284. 

The word “ thavanai ” entered on a bill of sale 
implies credit and a suit for money due in respect 
of the transaction is governed by this Article. 
47 M.L.J. 844=48 M. 275. 

Art. 54 ; Applicability—Conditions. —For 
Art. 54 to apply, it must be alleged that the 
hundis were not executed as promised. If the 
defendants wish to make this allegation, it is for 
them to make it in their written statement or 
their pleadings clearly and without any attempt 
to mislead the plaintiffs. 162 I.C. 302=1936 
L. 328. 

Art. 56—2 L. 276=1922 L. 198; 103 
P.R. 1913 = 22 I.C. 570 cited under Art. 52. 
See also 24 B. 260 at 274 (F.B.). A suit for 
printing work done is governed by this article. 
30 C. 687. See also 5 O.W.N. 350 ; 1938 Nag. 
286 (Suit for remuneration by goldsmith for 
work done). A village carpenter is an artisan 
within the meaning of Art. 7 and a suit for wages 
by him is governed by Art. 7 and not by Art. 102 
or Art. 56. 152 I.C. 885=1934 N. 260. A 

suit by an Advocate for his fees when there is 
no contract, is governed by Art. 56. 75 C.L.J. 

7. 

Art. 57 .—When money is lent from time to 
time, limitation runs as regards each loan from 
the respective dates of the advances. 33 C. 1047 
(P.C.). A suit for recovery of money on a bahi 
account, where the dealings between the parties 
were simple money loans as between creditor 
and debtor and the account was not mutual 
in any sense of the term, is governed by Art. 57 
and not by Art. 85. 12 L. 420=1931 L. 241. 

Neither selling the goods by the pawnee nor the 
recovery of the debt out of the sale proceeds bars 


the pawnee from suing for the debt under the 
contract of loan. 104 I.C. 641 = 1927 N. 346. 
See 30 B. 218 and 24 A. 251. The plaintiff was 
a dealer in timber and the defendant did the 
business of sawing wood. The plaintiff stated 
that, between certain dates, a certain sum of 
money was advanced to the defendant and the 
plaintiff sued to recover the money lent, less the 
value of the work done by the defendant. Held, 

. that the suit was governed by Art. 57 and not 
by Art. 115. 147 LG. 295=1934 A. 126. A 

suit for recovery of money secured by a pledge is 
really a suit for money lent and advanced, and 
a suit to recover the balance due after the sale 
of the pledged property is none the less a suit 
for money lent, and the period of limitation is 
three years under Art. 57. The fact that 
movable property has been pledged does not 
change the nature of the suit. 37 Bom.L.R. 
165. See also 1929 P. 605 ; 160 I.C. 986=1936 
Pesh. 43 (Suit on personal covenant contained in 
mortgage deed). Where money is lent under a 
special contract fixing date of repayment, that 
date fixes the period of limitation under Art. 115. 
10 C. 1033 ; 15 M. 380 ; 37 M. 175 ; 52 I.C. 
456 (M.). Where no date is fixed for repayment^ 
the loan is payable at once and time runs from 
the date of the loan even against the surety. 
132 I.C. 590=1931 L. 691. As to applicability 
to suit on balance struck and for recovery of a 
further advance in cash, see 4 L.L.J. 69= 1922 L. 
204; 148 P.W.R. 1916=35 I.C. 577; to suit 
on “ thavanai ” account, see 13 Bur.L.T. 31 = 57 
I.C. 908 ; 36 LG. 497. Where the transaction 
between the parties was conducted as between 
a debtor and a creditor, and on a certain date 
the balance was struck and it was agreed that 
the debtor should pay interest from that date 
on the amount found due by him and the creditor 
sued to enforce his rights, held, that the suit was 
on an account stated and that it was governed 
by Art. 64 or perhaps Art. 57 and not by Art 85 
13: I.C. 392=1931 L. 233. Where on hundis 
being held inadmissible m evidence for want of 
proper stamp, suit is brought on original con- 
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Description of suit. 


Period of limitation. 


Time from which period 
begins to run. 


58. Like suit when the lender has f^[Three years] 
given a cheque for the money. 

^59. For money lent under an agrees- ' [Three years] 

mcnt that it shall be payable on demand. 1 

> ___ 


When the cheque is paid. 


When the loan is made. 


LEG. REF. 

* Substituted by Act XI of 1923, for '"Ditto”. 

^ See foot-note (2) on page 3482, supra. 

NOTES. 

sideration over three years after the date of 
payment, it is barred under this article. 51 
I.C. 945 — 29 G.L. J. 508. Suit to recover money 
on account of advance in kind and cash is not 
governed by article. 37 I.C. 300. Where the 
transaction between parties starts as a deposit 
and subsequently there are several items of de¬ 
posits and withdrawals in the handwriting of 
the depositee, the transaction is one between 
customer and banker and to such a case Art. 60 
applies and Art. 57 does not apply. 15 L, 242 
= 1934 L. 42. In case of doubt whether a 
transaction amounts to a loan or a deposit, the 
presumption is that it is a deposit and not a 
loan. 107 I.C. 290=1928 M. 499. See also 
1937 Rang.L.R. 254= 1937 R. 340. 

Arts. 57 and 96 .—Where a customer of a bank 
draws cheques on it knowing that the funds to 
his credit are not sufficient to them but expecting 
the bank nevertheless to honour them, he implied¬ 
ly applies to the bank for an overdraft or a loan. 
A suit for recovery of the amounts due by the 
customer in such a case is governed by Art. 57 
and must be instituted within three years from 
the date on which the earliest of the various 
sums paid to the customer or to his orders in 
respect of the cheques so drawn. The mere 
fact that some clerk or officer of the bank has 
been careless in honouring cheques drawn by the 
customer when presented for payment would 
not make the moneys paid under a mistake so 
as to mark Art. 96 applicable to the suit for 
recovery of such sums, when there is no evidence 
to show that the manager was or could have 
been under any misapprehension that the 
amounts were covered by security, especially 
when the customer had been a customer for a 
very considerable time and was a man in a 
large way of business. Art. 96 would only 
apply to a case where money is paid to another 
under the influence of a mistake, that is, upon a 
supposition that a specific fact is true, which 
would entitle the other to the money, but which 
fact is untrue, and the money would not have 
been paid if it had been known to the payer 
that the fact was untrue. But where the money 
was not in fact paid under any such mistake. 

Arts. 57 and 58 - 60 .—Art. 58 applies to a case 
m which the lender draws his own cheque and 
gives It to the borrower. It does not govern 
a suit in which he transfers to the borrower a 
cheque which had been drawn by another person 
and endorsed m his favour by the payee. Such 
a suit comes within the ambit of Art. 57 only, 
05 I.A. 132 = 1.L.R. (1938) A. 326=1938 P.C. 


66=(i938) I M.L.J. 785 (P.C.). Deposit being 
a species of loan, if Art. 60 does not apply then 
either Art. 57 or Art. 59 will apply. 1939 
A.M.L.J. 6. Suit on personal covenant—Ficti¬ 
tious property included in mortgage to give 
jurisdiction — Registration invalid—Suit for 
money. See 41 C.W.N. 783=1937 C. 347. 

Art. 58 .—The period of limitation under this 
article commences to run from the date the 
cheque is paid and not when the cheque is handed 
over. 28 A. 54. See also 38 B. 293 = 23 I.C. 779. 
A cheque is paid under Art. 58 when it is cash^ 
by the lenders bankers, for it is only then that 
the lender’s money passes into the hands of the 
borrower and the loan is made by the former to 
the latter. The mere handing over of a cheque 
by the lender to the borrower does not amount 
to a payment of the cheque. Nor docs the period 
prescribed by Art, 58 begin to run against the 
lender when the cheque received by the borrower 
is given by him to his own bank and the amount 
is credited to him by the bank. 65 I.A. 132= 
I.L.R. (1938) A. 326 = 40 Bom.L.R. 752=1938 
P.C. 66= (1938) I M.L.J. 785 (P.C.). 

Arts. 59 and 60 : Scope and Appligabiuty. 
—In the case of a registered bond, the article 
which is applicable, is not Art. 59 but Art. 116, 
151 I.C. 426=1934 R. 227. Arts. 59 and 60 
deal with transactions of two different natures; 
while the former applies to loans, the latter applies 
to deposits. That a transaction is a deposit, 
has to be proved, undoubtedly by the person 
alleging it to be so. The test to determine 
whether a particular transaction is one of loan 
‘ or one of deposit ’ is to ascertain whether the 
money paid or deposited was in the nature of 
an advance of loan so as to create the relationship 
of creditor and debtor between the parties or was 
merely a deposit without bringing into existence 
such relationship. 184 I.C. 559=1939 All. 378. 
Where money is deposited by a customer with 
a banker, the death of the banker docs not 
change the character of the sum. It cannot be 
said that the liability of the heirs of the banker 
is in any way different from that which existed 
between the original banker and the depositor. 
The money docs not become a loan in the hands 
of the banker’s heirs, so as to make Art. 59 
applicable. Art. 60 would still apply both to 
the principal and the interest. The ordinary 
rule is that the cause of action for rccov^ of 
principal and of interest accruing due on it is a 
single cause of action and when the claim is a 
single claim for principal and interest, there can¬ 
not be two periods of limitation applicable. 185 
339=^940 P* *29. The wo^ “deposit’ 
used in Art. 60 covers all pa>Tnents of the cus¬ 
tomer’s mone>'s made to the banker which make 
up the credit balance in favour of a customer in 
the banker’s hands* 29 Bom.L.R. 423=19*7 
B. 362 ; 17 L. 481 = 165 I.C. 699=19^ L. 718; 

.5 p. 709=165 I.C. 593= *936 P 539 - 
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NOTES. 91 = ^934 L. 179. The suit itself may be taken to 

102 I.G. 145=19276.433. Suit for recovery of constitute a demand for the purpose of this 
money—Loan or deposit—Distinction. See 25 Art. 60. 15 L. 242. The demand contemplated 
Bom.L.R, 503=1924 B. 28; 37 A. 292 = 28 in Art. 60 must be a legal demand. Itmustjbe 
I.G. 949. See 44 C.W.N. 1041 (P.C.) ; also 20 made by a person capable of giving a valid dis- 
B. 8 ; 19 B. 775 ; 22 I.G. 936 (M.) ; 102 I.G. charge in the event of payment being made. If 
145= 1927 B. 433 ; 140 I.G. 96= 1932 A.L.J. 261. the deposit is payable to more persons than one 
Doubt arising whether a transaction amounts it equally follows that the demand must be made 
to a loan or deposit, the presumption is that it by them all or at least by one of them duly 
is a deposit, and not a loan. 107 I.G. 290= 1928 authorized by the others and in a position to 
M. 499 (i). For the period of limitation give a legal discharge on behalf of himself and 
prescribed in Art. 60, the terminus a quo is not the the others. In the same way the demand referred 
date of the last balance but the date “ when to in Art. 60 must be a demand made directly 
the demand is made.” 15 L. 242=151 I.G. 712 on the party with whom the deposit lies in his 
= 1934 L. 42. Art. 60 is not limited to suits capacity as depositee. The demand must be an 
against bankers only. Where money is deposited unqualified demand for the whole sum. due. A 
for safe custody, with liberty to depositee to lend claim to deposit not addressed to depositees but 
the money to others and pay a certain rate of put forward in a written statement in a suit in 
interest to the depositors, Art. 60 applies and a which both the claimant and the depositee were 
demand is necessary before time begins to run. co-defendants is not a demand of the nature 
66 I.G. 752 = 23 C.W.N. 981. See also 52 I.G. contemplated in Art. 60. I.L.R. (1939) Kar. 
25; 4 P.R. 1919=471.0.592; 39 M. 1081= 602=1939 Sind 173. Where a banker with 

30 M.L.J. 245 ; 98 I.G. 554=1927 P. 91. The whom deposit is made on current account is 
investment of the stridhanam moneys in a firm of adjudicated insolvent, tender of proof of debt 
Nattukottai Chetties amounts to deposit and a and claim made in insolvency by the creditor 
suit brought within three years from the date of is not a demand within the meaning of Art. 60. 
notice demanding payment is in time under Art. I 93 ® Rang.L.R. 468=1938 Rang. 335. The 
60. The demand under Art. 60 should be an demand contemplated by Art. 60 is a demand 
unqualified demand for the whole sum due. 63 for the repayment of the whole amount of the 
M.L.J. 232 = 1932 M. 685. Under Art. 60, deposit due, and not a demand for partial 
the making of demand is entirely dependent payment. 1938 Rang.L.R. 468=1938 Rang, 
upon the volition of the plaintiff, and the period 335- Where there is no evidence that 
of limitation may be indefinitely prolonged, and the dissolution of partnership is notified 
a suit may be instituted without even a demand to customers of the firm, then on the 
being made, in which case no question of limi- customer’s demanding payment from either 
tation arises. 1933 P. 701. A suit to recover of the partners his cause of action has arisen 
a deposit with a Nattukottai Chetty on “ tha- against them all. 15 Pat, 709=1936 P. 539, 
vanai ” terms, is governed by Art. 60, both as Time under Art. 60 can only run from the date 
regards principal and interest. 43 M. 629=38 of demand, if that demand is part of the cause of 
M.L.J. 437. See also 1935 M.W.N. 559 = 4 t action. Where as a result of a demand some 

L. W. 536. The fact that money is deposited payment is made, a later demand would give a 

on the understanding that it was to be paid fresh cause of action, only if full payment had 
on demand after a certain time does not take the been made on the first demand and the second 
case out of the article. 47 I.G. 948=1918 demand was for a sum not due when the first 

M. W.N. 564. See also 20 P.L.T. 84=1939 P. demand was made. 1939 A.M.L.J. 66. In 

261. But if the money is to be paid at the end the case of money deposited with a banker, there 
of the “ thavanai ” period, the case is governed must ordinarily be a demand or something 
by Art. 115. 43 I.G. 972=1918 M.W.N. 242. that can be deemed equivalent to a demand or 

See also 42 I.G. 573=1917 M.W.N. 858; 52 take the place of a demand as part of the action 
I.G. 456=10 L.W. 67. For similar cases, see for a suit to recover it under Art. 60 of the Limi- 

20 B. 8 ; 19 B. 352, Where, after the expiry of tation Act. The necessity for a demand may. 
the “ thavanai ” contract, no fresh contract is however, be got rid of by special contract or 
entered into, the money is held as a deposit and waiver. A repudiation by the banker of the 

Art. 60 applies. 57 LG. 908. But see 36 I.G. customer’s right to be paid any particular sum 

497. As to application of article, see also 15 L. would be a waiver of any demand in respect of 
242= 1934 L. 42. (noted under Art. 57, such sum. The defendant banker cannot simul- 

Where money is paid to defendant for purchase taneously repudiate liability to pay the amount 
of goods, on the understanding that the balance and insist that a demand previous to suit is 
remaining after paying for the purchase should essential to its maintainability. 185 I.G. 339= 
be given back on demand, there is deposit within 1940 Gom.G. 61 —1940 P. 129. Suit to recover 
Art. 60. 28 C. 393. Art. 60 governs suit for gold money invested in Bank in fixed deposit is not 
mohurs deposited, delivery of which is refused within this article. 1930 A.L.J. 1157. When 
on demand. 47 A. 643= 17 A.L.J. 888. Deposit the deposit for the recovery of which the action 
must be by agreement payable on demand, is brought, is subsequently held to be invalid and 
1928 M. 509. It is not necessary that the agree- insufficient, limitation runs not from the date of 
ment to pay the amount due on demand must deposit but from the date of its appropriation 
be “express.” This Art. 60 applies even if the 9 O.W.N. 414=1932 O. 222. ' 

agreement is to be “ implied ” from the course Loan and deposit—Distinction.— See 1036 
of dealings between the parties or the other L. 718; 1936 P 539 ; 1^22 A L T 

circumstances of the case. 15 L. 242=1934 L. 261; 13 Luck. 323=1937 O.W.N 831 

1641.0.50=1936 L. 587. 35 P.LRv =1937 O, 394 (Claim against co-iharer 
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Description of suit. 


Period of limitation. 


Time from which period 
begins to run. 


6 0. For money deposited under an 
agreement that it shall be payable on 
demand, including money of a customer 
in the hands of his banker so payable. 

6 1. For money payable to the plain¬ 
tiff for money paid for the defendant. 


^ [Three years] 


^[Thrce years] 


When the demand is made, 


When the money is paid. 


LEG. REF. 

^ Substituted by Act XI of 1923 for ‘‘Ditto’*. 

NOTES. 


in respect of improvement made to joint 
property—Art. 120 applies). The distinction 
between a loan and a deposit is that, in the case 
of a loan, it is ordinarily the duty of the debtor 
to seek out the creditor and to repay the money 
according to the agreement. In the case of a 
deposit it is the duty of the depositor to go for 
the money to the banker or the depositee and to 
make a demand for it. Where a certain sum is 
deposited with stipulations that money will not 
be withdrawn for three years, and after that 
period, depositors to withdraw it jointly, and in 
the meantime interest to be paid periodically, 
such a transaction is not a loan, but amounts to 
a deposit with the person deposited, on the 
stipulation that it shall carry interest at a specified 
rate and shall be payable to the depositors on 
demand and with a further stipulation that such 
a demand shall not be made within three years. 
To such a transaction. Art. 60 applies. (1936 L. 
587, Affirm.) 39 P.L.R. 377^1937 L. 81. In 
order to determine whether a bailment of a cer¬ 
tain sum of money is a deposit for safe custody cr 
a loan, the test to be applied is whether the bailee 
is to keep the moneys till the bailor asks for it or 
whether there is an obligation on his part to seek 
out the bailor and repay him. Where the 
appellant who received moneys from the res¬ 
pondent put them in his Bank account and 
credited them to the respondent and whenever 
the appellant paid any of these moneys to the 
respondent it was because the respondent had 
asked for them, and further there was no security, 
no receipt in writing, no promissory note and 
no agreement as to rate of interest. //eW, that 
the moneys were simply held by the appellant 
for safe custody and that he was really acting as a 
Banker for the respondent and that, therefore, 
a suit by the respondent for the recovery of the 
moneys was governed by Art, 60, 189 I.C. 

444=42 Bom.L.R. 971=44 C.W.N. 1041 = 1940 
P.G, 132 (P.C.), The character of a 

deposit with a banker is not altered 
by the fact that the person in whose name the 
money is deposited agrees in writing with 
another person that a part of it should belong 
to that other from the date of the agreement. 
The money still remains as a deposit, and suit 
to recover it by the respective parties is governed 
by Art. 60. The right to sue docs not accnie 
until there is a demand and refusal. Art. 115 
cannot apply to such a case, as the claim can in 
no sense be one for compensation for breach of a 
contract. 47 L.W. 118=1938 M. 236= (i 
I M.L.J. 56. 

Art. 60 .—Wh^re there is no evidence that the 



dissolution of partnership is notified to customers 
of the firm, then on the customer’s demanding 
payment from either of the partners, his cause of 
action has arisen against them all. 15 P. 799= 
165 I.C. 593 = *936 P- 539 - The agreement that 
the money shall be payable on demand within 
Art. 60 need not be an express agreement. It 
can be an implied agreement, and often is 
implied from the circumstances of the deposit. 
180 I.C. 300=1939 R. 42; 1939 A.M.L.J. 6. 
Deposit on current account—Insolvency of bank 
—Proof of claim—Annulment of adjudication— 
Receiver acting under S. 37 (i) of Provincial 
Insolvency Act—Suit for deposit—Limitation— 
Starting point. 1938 R. 335=1938 Rang.L.R. 
468. 

Art. 6l : .Applicability. —The article applies 
to cases where the plaintiff has paid money for the 
Niefcndant. The payment must have been at the 
defendant’s request express or implied. Set 34 
M. 167 ; 29 A. 627 ; 5 Bom.L.R. 725. Pay¬ 
ments made on behalf of another need not be 
accepted or adopted by the person on whose 
behalf they are made. 1931 L. 344. When one 
person places money with another person to 
secure a regular monthly payment to a third 
person, the transaction amounts to one of deposit 
and the person with whom the money is deposited 
becomes, as regards that particular transaction, 
the banker of the dcp>ositor. Art. 60 of Limitation 
Act applies to such a case. 1939 A.M.L.J. 49. 
Article does not apply where a charge is creat^ 
by statute for the claim. 35 C.W.N. 678=1931 
C. 493. Where plaintiff borrows money for 
defendant’s benefit and is compelled to pay the 
amount himself, suit for recovery of the amount 
paid by him is governed by Art. 61 or 83, and 
time runs when the plaintiff paid the amount. 
29 A. 627 ; 5 Bom.L.R. 725. See however 38 M. 
381. As to suit for reimbursement where plain¬ 
tiff assumes responsibility for the defendant’s 
debts which he is subsequently compelled to pay 
to tlie creditors, see 26 M, 322 ; 46 I.C. i6i ( 0 .) 
See also 70 M.L. J. 537. Where in a compromise 
one party agrees to pay off certain creditor and 
on the failure of fulfilment of the term the other 
party pa>^ off the creditor, then limitation runs 
from the date of the payment by the other party 
to creditor. 1935 L. 307. A suit for recovery 
of money paid to save property of another from 
execution sale falls under this article. 78 I.C. 
738=19250.322. afrt) 7 A.L.J. 585. Abo 
suit by puisne mortgagee against mortgagor for 
reimbursement of money which he had paid to 
discharge a prior mortgage decree. 19 A.LJ. 
840=63 I.C. 604. See also 1929 A. 943 (discharge 
of prior mortgage). But see 1935 O. 845=1935 
O.W.N. 272 (case of co-mortgagee redeeming 
Abo suit to recover money paid to defcnd«ir| 
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Description of suit. 

Period of limitation. 

Time from which period 
. begins to run. 

62. For money payable by the 

*[Three years] 

• 

When the money is received. 

defendant to the plaintiff for money i 
received by the defendant for the plain¬ 



tiff’s use. 




LEG. REF. 

' Substituted by Act XI of 1923, for -‘Ditto.” 

NOTES. 

guardian for purposes of minor’s necessity. 35 C. 
320. See also 41 Bom.L.R, 585=1939 B. 394; 
1939 M.W.N. 798. Also suit by plaintiff for 
recovery of revenue paid by him in respect of 
property of which he has been dispossessed, 42 
A. 61=52 I.C. 632. Also claim by a divorced 
Mahomedan wife to recover arrear of main¬ 
tenance for the child. 51 I.C. 968 = 21 Bom.L.R. 
713. Where the mortgagee has failed to pay a 
creditor of the mortgagor according to the terms 
of the mortgage and the mortgagor himself had 
to pay the same, suit for recovery of the amount 
is governed by this article. 53 I.C. 87 ; 1922 A. 
409. But see contra 1931 A.L.J. 533 = ^ 93 * A. 
549, holding that such a suit was governed by 
Art. 120. See also as to suit by vendor against 
vendee for a payment which ought to have been 
made by the vendee according to the terms 
of the sale-deed, 14 L. 380=1933 L. 109 (time 
runs from the date when the vendor is actually 
indemnified). Where an agent borrows moneys 
wtihout principal’s authority and pays the same 
to principal’s creditors, suit to recover the amount 
paid is governed by this article. 52 I.C. 414= 
I0,^^L.W. 33. See also 34 M. 167 = 20 M.L. J. 
989. But see 34 Bom.L.R. 1268=1932 B. 593 ; 
31 P.L.R. 666 (suit by agent against principal 
held to fall under Art. 83). Where the defendant 
purchased goods and wrongfully got the trans¬ 
action entered in the name of the plaintiff and a 
decree was obtained against the plaintiff for the 
price, a suit by plaintiff before paying the decree 
amount was held to be premature as plaintiff 
had not paid the amount and that the cause of 
action would arise only on actual payment. 
*933 L. 404. Sale in execution of mortgage 
decree—Deposit by purchaser of equity of 
redemption under O. 21, R. 89—Suit to recover 
the amount from mortgagor is not covered by 
Art. 61. 51 A. 626=1929 A. 309. Suit by 

landlord to recover from tenant a moiety of the 
road cess paid by him under the Madras Local 
Boards Act whether governed by Art. 61. See 
33 M.L.J. 369=42 I.C. 502. On appeal, see 
52 I.C. 468=1919 M.W.N. 365, holding such 
suit is governed by Art. 120. See also 20 N.L.J. 
73 (lessee and suhi-lessee). As to suit for contri¬ 
bution by a partner of a firm who has paid whole 
or more than his share of the amount due from 
all the partners, see 5 L.L.J. 310=1924 L. 112. 
See also 52 EC. 243=1919 M.W.N. 429; 38 

L. W. 858=65 M.L.J. 789. Limitation runs 
from the date of payment by plaintiff and any 
later payment by defendant towards the joint 
liability does not save limitation. See also 26 

M. 886 ; 48 I.C. 336 (O.) ; 19 C.W.N. 193 
(P,C.). As to suit for contribution by co-sharer 
from whom money in excess of bis share has 


been realised by coercive process by the creditor 

26 C.W.N. 340 ; 19 A. 244; 25C. 844 (P.C.); 
44 L. W. 135 =1936 M. 782. Suit by de facto 
guardian to recover expenses incurred on behalf 
of minor is governed by this article, and time 
runs from the date of expenditure and not from 
time when ward attains majority. 37 P.L.R. 246 
= *935 L. 437. A suit to get back money 
deposited as security is governed either by Art. 61 
or by Art. 115. 108 I.C. 49 (i). A suit for 

reimbursement by a purchaser, whose purchase 
has been set aside as a sham transaction, of the 
sum of money he had paid for the redemption 
of an undisclosed mortgage on the property is 
governed by Art. 61. 32 Bom.L.R. 1376=1931 

B. 39. Also a suit against A and 5 by a receiver 
put in charge of the property pending deter¬ 
mination of rights between A and B to recover the 
decree amounts paid by him to the watchmen 
for guarding the property. 6 Luck. 102 = 
1930 O. 420. Suit by trustee of emple 
to recover money from former trustee 
is not governed by this article, nor 
by S. 10 ; but Art. 120 applies to it. 40 
L.W. 275=1934 M. 542. When a receiver or 
manager is appointed by the Court, he is ap¬ 
pointed on behalf of all persons interested in the 
property. Hence the expenses incurred by the 
receiver of an estate in instituting a suit to 
recover money due to the estate are incurred 
by him on behalf of and for the person who owns 
the estate, and they are “ money payable to the 
plaintiff for money paid for the defendant ” 
within the meaning of Art. 61. Therefore a 
suit by the quondam receiver to recover the 
amount spent by him in instituting a suit on 
behalf of the estate is governed by Art. 61 and 
not by Art. 83 or 120. The circumstance that 
the receiver was also benefited by the suit does 
not make the suit any the less a suit on behalf 
of the owner of the estate or take it out of the 
purview of Art. 61. 1935 M. 594=69 M.L.J, 

539 - 

Arts. 61 , 96 and 120 .—Applicability—and 
A* borrowing money on pronote from J and M 
—J alone realizing amount by draft on R and A 
—Suit by M against R and A decreed for 
half the amount on ground that J had no 
authority to receive payment on behalf of M 
Decree confirmed in appeal—-A/ recovering the 
amount in execution—Suit by R and A against 
J—Limitation—Starting point. See 1936 L. 747- 
40 P.L.R. 300=1938 L. 99. Sale certificate 
—Stamps purchased and paid for by one of two 
joint purchasers—Suit for contribution—Limi¬ 
tation runs not from date of purchase but only 
from date on which stamps were actually 
52 L.W. 508= (1940) 2 M.L.J. 494. ^ 

Art. 62 : Scope and Application. _^Article 

ii applicable where the defendant has received 
money which, in justice and equity, belongs to 
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the plaintiff under such circumstances as in law 
render the receipt of it a receipt by the defendant 
to plaintiff’s use. 49 C. 886=36 C.L.J. 295. 
See also 32 C. 527 ; 37 A. 233 ; 25 M.L.J. 531 ; 
19 C. 128 ; 31 M. 230 ; 40 I.C. 173 ; 19 I.C. 3 
= 1913 M.W.N. 218; loi LG. 322=1927 A. 
437 5 *928 N. 256. As to the nature of such 
action, see 41 M. 923 = 35 M.L.J. 581. 
The test of what is “ receiving for use of” 
is not the intention of the defendant to receive it 
as such. If money to which another is entitled 
is received without valuable consideration, that 
is receiving for use of that other. 39 M. 62 = 
27 M.L.J. 640=26 I.C. 219 ; 52 I.C. 580=85 
P.R. 1919. See also 36 P.R. 1913=17 I.C. 311. 
Art. 62 governs cases where a definite sum of 
money has been received by the defendant and 
which the law says he must hold for the use of 
the plaintiff, and is not applicable to cases where 
the defendant is asked to account for properties 
and moneys when the person managing or 
collecting them is entitled to just allowance. 
182 I.C. 426=1938 L. 139. Art. 62 of the 
Limitation Act is applicable to cases where the 
defendant has received money which in justice 
and equity belongs to the plaintiff but in cir¬ 
cumstances where the receipt by the defendant 
would be regarded in law as a receipt to the 
plaintiff’s use. Where the receipt by the 
defendant, is on his own account and is not or 
cannot be regarded as one on behalf of the 
plaintiff, Art, 62 can have no application. 55 

L. W. 90 = (i942) 1 M.L.J. 274. Art. 62 applies 

to suits falling under the category well-known in 
English Law as “ suits for moneys had and 
received.” Such suits arise where money paid 
into the hands of the defendant is payable 
forthwith to the plaintiff. 7 R, 540. Although 
privity of contract is not necessary for the pur¬ 
poses of Art. 62, there must be some privity of a 
legally recognizable nature, such as some know¬ 
ledge of particular facts in the man who received 
the money, or some mistake or ignorance of facts 
on the part of the man who paid the money, or 
some relation of trust and confidence between 
them on which the Court could fasten as creating 
the relation of principal and agent (though by 
fiction) between the plaintiff and defendant. 
118 I.C. 444 = *929 L- 290; 41 923* •S'" 

also 1941 M. 767 =(i 940 2 M.L.J. 222 ; 1941 

M. 742. Article does not apply to an equitable 
claim against a trustee for an account and ascer¬ 
tainment of what may be due. 8 R. 645 = 58 
LA. 1 = 130 I.C. 609=1931 P.G. 9=60 M.L.J. 
I (P.C.) ; 6 C. 120, Art. 62 contemplates a suit 
in which the plaintiff is entitled to obtain the 
whole of the money received as soon as it is 

received. 1930 R. 197; 143 496=1933 

M. 524=37 L.W. 631 : 64 M.L.J, 574. Subs¬ 
cription collected for a particular purpose— 
Suit for recovery from person making collections 
—Limitation—Starting point. {Ibid.) Where 
a mortgagee receives a certain sum from Insurance 
Company, the properly mortgaged being des¬ 
troyed by fire, a suit for accounts by mortgagor 
is governed by Art. 120 and not by Art. 62, 
inasmuch as the mortgagee has a lien on the 
moneys he received and is entitled to retain those 
moneys until his mortgage is satisfied. 1930 R. 
197. Relinquishment of rights—Money paid in 
(oniideration—Failure of dfeed to take effect— 


Claim for refund of money paid—Limitation is 
under Art 62 or Art. 97. 1930 A.L.J. ma. 

Limitation for a suit to recover money retained 
with defendant as stake-holder to be paid to 
successful party in a suit, is three years from the 
date of decision in the suit. 1935 A.W.R. 500. 

Money had and received. —Assets realized 
and debts paid by a person appointed by deceased 
—Suit by sister of the deceased to recover her 
share of inheritance is suit for money had and 
received by the defendant for her use and is 
governed by this article. 37 A. 40 = 27 I.C. 533 
= 12 A.L.J. 1256. See also 1939 A. 442. But 
where the amount of maintenance granted under 
a will is to come out of income of particular 
property and the defendants are in possession 
of the property under the will, the proper article 
to apply to the suit for arrears of such main¬ 
tenance against the defendant is Art. 123 and 
not Art. 62. 35 C.W.N. 307=1931 C. 670. A 
sum due for rent by mortgagee to the mortgagor is 
not money had and received. 41 M. 488=34 
M.L.J. 193. Surplus proceeds of sale held by 
Railway Company under S. 56 of the Railways 
Act are received for plaintiff’s use within this 
article. 44 M. 823=41 M.L.J. 205. See also 
18 C. 234 (sale for arrears of Government 
revenue). Money deposited in Court in usum 
jusha bentis and withdrawn by a person having no 
right to it may be held to be received for the use 
of the plaintiff. 33 A. 450= 10 I.C. 730. Article 
applies to a suit to recover money alleged to 
have been collected benami for the plaintiff. 28 
I-C. 495=19*5 M.W.N. 215. See abo (1941) 

2 M.L.J. 222=1941 M. 767, A claim for 
arrears of revenue is governed by Art. 62 and 
not Art. 131 which applies only to a suit to 
establish a periodically recurring right. 55 B. 
*93 = 33 Bom.L.R. 120=1931 B. 189. A suit 
to recover money paid to a defendant under 

S. 73, C. P. Code, is a suit for money paid to him 
for plaintiff’s use. 39 M. 62 = 27 M-L*J« 640* 
A payment of money made to a person with a 
view to its reaching the party entitled to it, is a 
payment for the use of the latter. 20 C.W.N. 
983; I P.L.J. 374; 104 I.C. 704. Su also 
16 P. 184=18 P.L.T. 162. Where a person has 
lost money by theft he can sue the thief for the 
recovery of the money, quite apart from the 
crime, but if he does, the suit must be framed as 
one for money had and received, and the suit 
then falls under Art. 62. I.L.R. (1941) M. 414=* 

1941 M. 39 * = (*940 > M.L.J. 27. 

Other Illustrative Cases. —Suit to recover 
money from mutawalli received by him on behalf 
of a deity is governed by Art. 62. 50 A. 265= 
25 A.L.J. 1047= 1928 A. 134. Suit for accounts 
against shebaits—Defendants collecting rents 
and profits for benefit of idol—Money received 
belonging to idol and payable to him— ^Art 62 
applies. 27 A.L.J. 229=114 I.C. 734. But 
8 R. 645 (P.G.), cited supra. Art. 62 does not 
apply to an equitable claim gainst a trustee 
liable to account for an account and ascertain¬ 
ment of w'hat may be due. 58 LA. 1 =8 R. 645 
=60 M.L.J. I (P.C.). Nor to suits for accounts 
between principals and agents. 1933 AX.J* 
1009=1933 A. 642. See also 41 Bom.L.R. 9 ^- 
Nor to suit for recovery of money under S. 68, 

T. P. Act. 161 LG. 461 = 1936 R. 80. Agree¬ 
ment of partnership—Undertaking to finance 
litigation of ibinl party—Reiduaaon of moo^f 
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by defendant—Suit by plaintiff foi* accounts 
after notice—Article is not applicable. 36 Bom. 

L. R. 1068=1934 49 ** princi¬ 

pal for moneys misappropriated by agent. 60 

G. 1347=149 I.G. 996 = 38 G.W.N. 211 = 1934 
G. 238. This is governed by Art. 89. 60 C. 

1347=1934 G. 238. Suit for profits received by 
agent after termination of agency is governed 
by this article, 41 A. 635 = 52 I.G. 373 ; 29 
I.G. 986=13 A.L.J. 494; 1925 M.W.N. 23 = 
27 I.G. 807. See also 39 M. 62. Also suit for 
money received by the pleader of the plaintiffs 
for their use. 35 G.L.J. 330= 1922 G. 499. Suit 
by an heir of the deceased person to recover his 
share of the debt due to the deceased, which had 
been realised by another heir holding succession 
certificate is governed by Art. 62, 37 A. 434= 

29 I.G. 347. See also 37 A. 233 = 27 I.G. 712 ; 
50 G. 610=27 G.W.N. 941 ; 69 I.G. 274=41 

M. L.J. 274 (one member of joint Hindu family 

collecting debts due to family) ; 25 M.L.J. 53 ^ “ 
21 I.G. 394. So also suit for recovery of share 
of compensation money for the house acquired 
by Government. 2 L.L.J. 353. Also suit by 
the other members to recover their shares in 
outstandings left undivided at partition and 
subsequently realised by one member. 32 M. 191 ; 
24 C. 309. Where however various debts owned 
in common had been collected and rents and 
profits received,a suit for money had and received 
under Art. 62 does not lie in respect of such 
moneys, the appropriate remedy being a suit 
for account. 45 M. 648=42 M.L.J. 507 (F.B.). 
See also 12 I.G. 586=13 Bom.L.R. 1041 ; I.L.R. 
(1940) I G. no ; 1939 A. 442 ; 1937 Pesh. 28 ; 
40 M. 291=30 M.L.J. 341 (one co-sharer 
appointed by Government as manager to collect 
rent). Tenants-in-common—Suit inter se to 
recover share of profits—Art. 120 and not Art. 62 
is applicable. 1929 O. 83=4 Luck. 265. See also 
1937 Pesh. 28. In a suit for mense profits 7 years 
after a decree for partition, there having been 
no actual partition in spite of the decree, it was 
held the rents and profits received by one co¬ 
owner in respect of undivided lands could not 
be considered to be money payable by him to 
others as money received for their use within 
Art. 62 and that Art. I20 applied to the case. 
131 I.G. 511 = 1931 150* 184= 

18 P.L.T. 162 ; 1937 Pesh. 28. Also a suit by 
members of an unregistered company for refund 
of their subscriptions falls under Art. 120. 7 R. 

540. Suit by karnavan of a Malabar tarwad 
against a junior member for money realised by 
the latter is governed by this article. 37 M. 381 
= 14 I.C, 254 ; 1928 L. 688. Suit for compen¬ 
sation by purchaser where patni sale set aside 
by suit—^Article applicable. See 46 G. 620=36 
M.L.J. 557=50 I.G. 444 (P.C.). See also 3 A. 
354 > 3 ® Money advanced by plaintiff 

for a mortgage or sale which is void ab ini/to, is 
money received by the defendant for plaintiff’s 
vtst under Art. 62. 39 B. 358=28 I.G. 442 ; 
40 B. 614=36 I.G. 564 ; 55 B. 565=33 Bom.L.R. 
1092 ; 44 P.R. 1918=46 I.G. 26 ; 81 I.G. 878= 
1925 N. 130. See also 118 I.G. 203. In a suit 
to recover money paid under a void agreement 
the terminus a quo for purposes of limitation is 
the date of the agreement, that being the time 
at which (in the absence of special circumstances) 

C.G.M.--437 


the agreement was discovered to be void within 
the meaning of S. 65 of the Contract Art. [50 C. 
929 (P.C.), Rel. on.] 60 LA. 13 = 54 A. 1067= 
64 M.L.J. 403 (P.G.). Wheie a plaintiff, who 
had advanced money on a mortgage, repudiates 
it himself and files a suit for the money paid, 
such a suit is not a suit for compensation for 
breach of contract and is governed either by 
Art. 62 or by Art. 97, according as to whether 
the contract is void or voidable and not Art. 116. 
145 I.C. 186=1933 L. 581 = 34 P.L.R. 96. 
Decree setting ziside execution sale in suit by 
stranger—Absence of saleable interest in judg¬ 
ment-debtor—Suit by purchaser for refund of 
purchase-money—Limitation. Held, that the 
suit was governed by Art. 62 and not by Art. 120, 
as the suit was in substance one for money had 
and received. 41 L.W. 305=1935 M. 354=68 
M.L.J. 630. Where the purchaser is put in 
possession but is subsequently dispossessed by a 
person with paramount title, suit for refund of 
money paid is governed by Art. 97 and not Art. 62 
as such money has been paid under an existing 
consideration which afterwards fails. 37 B. 538 
= 20 I.G. 254=15 Bom.L.R. 559 ; 55 B. 565= 
134 I.G. 1157 = 33 Bom.L.R. 1092 ; 38 M. 887 
= 23 LG. 570 ; 1925 R. 113 (2). See also 44 I.G. 
7*9 ; 55 I-C. 93 ; 47 I-C. 886 ; 118 LG. 203 ; 
133 I.C. 76=1931 S. 141 (Art. 116 held applic¬ 
able) ; 32 P.L.R. 457 = * 93 * L. 448 (mortgagor 
who paid money for redemption to one 
person as representing the mortgagee and was, 
subsequently compelled to pay it once over to 
another, suing the former). Suit for damages 
for breach of a covenant for indemnity contained 
in a registered deed is governed by Art. 116 and 
not Art. 62 or 97. 1932 A.L.J, 317=1932 A. 

358; *933 M. 126=64 M.L.J. 336. Suit on 
original liability on failure of consideration in a 
contract affecting it, is governed by Art. 97 and 
not Art. 61. 13 L. 188=137 I.C. 828=1932 L. 

382. Where the plaintiff failed to enforce 
specific performance of a contract to sell land, a 
suit for the recovery of advance paid by him is 
governed by Art. 97 and not by Art. 62. 40 

I.C. 893 = 1917 M.W.N. 447. Suit to recover 
arrears of jagir income, wron^ully received and 
appropriated by defendants, is governed by this 
article. 46 P.W.R. 1914=23 I.C. 445. Also 
suit for recovery of money advanced under a 
void agreement. 47 I.C. 214=5 O.L.J. 277. 
But see 48 M.L.J. 598=88 I.G. 557 (Art. 96 
applied). Assignment of mortgage bond which 
had been repaid—Suit against assignor by 
assignee—Art. 120 and not this article applies. 
*935 P- * 59 * Land acquisition—Money paid 
to person apparently entitled—Suit by person 
having interest in land for money so paid. Art, 
120 and not this article applies. 1935 P. 42, 
Also suit for money paid as patni rent without 
consideration. 60 I.G. 698=33 G.L.J. 366. 
Also a suit for refund of money illegally collected 
as profession-tax. 1932 M.W.N. 1089. Art. 62 
and not Art. 96 applies to a suit to recover money 
paid to a Municipality as tax on the ground that 
the tax was illegally levied by the Municipality. 
189* I.G. 678=42 Bom.L.R. 49* = i94^Bom. 252. 
Also a claim for the refund of premium paid by 
the tenant, 33 Bom.L.R. 1563=1932 B. 86, 
Also suit for enhanced amount of rent paid under 
protest is governed by this article. 27 Bom.L.R 
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Description of suit. 


Period of limitation. 


Time from which period 
begins to run. 


*63. For money payable for interest '[Three years] 
upon money due from tiie defendant to 
the plaintifT. 

*64. For money payable to the -[Three years] 
plaintiff for money found to be due from 


When the interest becomes due. 

When the accounts are stated in 
writing signed by the defendant or 


LEG. REF. 

^ For the period of limitation for these and 
certain other suits in the Punjab, see Punj. Act 
I of 1904 and S. 29 (i) (A) of this Act. 

2 Substituted by Act XI of 1923, S. 2 and 
Sell. I, for ''Ditto.” 

NOTES. 

645 = 89 I.C. 65. Also suit by Official Receiver 
for money of judgment-debtor attached before 
insolvency but paid to the decree-holder after 
insolvency. 41 M.L.J. 334 — 45 M. 70. See also 
47 L.W. 557 = 1938 532 = (1938) I M.LJ. 

682. [Art. 96 is to be preferred to Art. 62 in 
a suit to recover money paid by the plaintiff to 
the defendant by mistake in excess of the amount 
due. 4 P. 448=1925 P. 765.] Money paid by 
mortgagors after preliminary decree but before 
final decree—Mortgagee not certifying payment 
nor crediting it as directed by mortgagor holds 
it to the use of the mortgagor. 1927 A. 710 — 
50 A. II I. The income of joint family property 
which accrues during period between preliminary 
and final decrees in a partition suit, constitutes 
joint family property ; and if that is not divided 
by final decree, a suit to enforce a share in such 
income is governed by Art. 127 and not by this 
article. 1935 N. 137, Same agent for two 
principals—Money belonging to one lent by 
the agent to the other—Liability of the other to 
re-pay the loan arises on the date of actual 
payment and Art. 62 applies. 49 520=1927 

A. 161. \Vhcre a suit for recovery- of certain 
sums from the sons of a deceased karpardar or 
agent, it is found that the kart>ard(ir was under no 
liability to pay over the sums received by him 
to the principal directly on receipt, and that 
there was a running account, the arrangement 
being that he should keep in his hands sufficient 
funds out of the collections for costs of litigation 
on bclialf of his principal, the proper article 
applicable to the suit is not Art. 62 and limitation 
will not run from the date of each receipt by the 
deceased agent : Art. 89 or 120 will apply to 
the case. 7 Cut.L.T. 87. 

Arts. 62 , 97 and 120 .—Where a suit is for 
profits of property entrusted to the defendant 
by the plaintiffs for safe custody and manage¬ 
ment neither Art. 62 nor 109 apply to the case. 
It is Art. 120 that applies. Art. 62 cannot apply 
to a case in which profits and not money is sought 
to be recovered. It only applies when the 
defendant has received money as distinct from 
profits into his hands. Nor could Art. 109 
apply because the receipt of profits was not 
wrongful. The defendant was in rightful pos¬ 
session and received the profits rightfully but it is 
his retention that was wrongful. 1941 N.L.J. 
184=1941 N. 181, \Vherc before a decree for 
sfcclfic performance could be passed in respect 
of an agreement to assign a particular decree, the 
defendant withdraws the money deposited in 


respect of the said decree and the plaintiff files 
a suit to recover it, it is a suit to enforce an 
equitable claim to follow the money withdrawn 
by the defendant contrary to agreement and as 
such it does not fall under Art. 62 but comes 
under Art. 120 of the Act, the starting point being 
the date of the conveyance to him of the decree. 
1941 N.L. J. 665. Art. 62 applies to cases in 
which there is a failure of consideration from the 
very beginning, or, in other words, where the 
transaction is void ab initio and the defendant is 
deemed to have received tlie money for the 
plaintiff’s use. On the other hand, Art. 97 
applies to cases where the consideration fails 
afterwards by reason of some subsequent event, 
as in tlie case of voidable transactions. Where, 
therefore, an auction-purchaser, who under a 
decree obtained by a third party loses a part of 
the property purchased by him, brings a suit 
against the decree-holder for refund of the 
purchase-money, the suit is governed by Art. 62 
or 97 and not by Art, 120. 166 I.G. 705= 

*937 O. 286=1937 O.W.N. 83, Consi¬ 
deration in a contract of sale is not money paid 
for the use of the payer, so as to attract the 
operation of Art. 62 of the Limitation Act, ex¬ 
cept perhaps when the contract is of such a 
nature that it is void in law ab initio. A test 
for the applicability of Art. 62 is whether when 
the money was paid it was recoverable imme¬ 
diately by the plaintiff. Art. 97 and not Art. 62 
would go\ ern a suit for recovery of part pur¬ 
chase price paid on sale which afterwards goes 
olT by rc.'json of the failure of the buyer to 
complete payment. .Art. 120 also cannot be 
applied to such a case. I.L.R. (1941) Kar. 495. 
Seealso 1941 M. 767 = (i94i) 2 M.L.J. 222 (Qaim 
against fraudulent transferee from benamidar— 
Relationship between benamidar and real 
owner is one in tlie nature of trust). 

Art«. 62 and 116 .—Where a registered per¬ 
petual lease by one of tlie joint tenants contains 
a covenant to refund the nazarana in case of 
dispossession and the lessee knowing of the 
defective title of the lessor does not take any 
action but obtains possession and is dispossessed 
after ten years and sues for the refund *of the 
nazarana, it is Art. u6 and not Art. 62 that 
applies to the suit and the starting point is the 
date of dispossession. 1941 O.W.N. 1182= 
1942 O. 82. 

Art. 63 .—.Art. 63 is applicable to suit for rcco- 
ver>^ of interest on “ thavanai ** deposits. Set 
43 M. 629 = 38 M.L.J. 437=58 I.C. 639. On 
this article, also 40 I.C. 229=200.0.152; 
3 A. 328. 

Art. 64 : What is an Account Stated.— 
An account stated is one where several cross 
items arc set-off one against the other and the 
balance is struck in favour of one of the parties, 
tlie law implying a new promise by the other 
party to pay the balance. 5 P.LJ. 34== i 
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Description of suit. Period of limitation. Time 

the defendant to the plaintiff on ac- his agent duly authorized in this 

counts stated between them. behalf, unless where the debt is, by 

a simultaneous agreement in wri- 


_I_ 

NOTES. 

190. See also 9 B. 516 ; 23 A. 502 ; 54 A. 506 
“1932 A. 461 ; 22 B. 513 ; 86 I.C. 942 = 1925 
M. 1147 ; 106 I.C. 53 ; 108 I.C. 600=1928 L. 
459 ; 138 I.C. 542 = 1932 L. 273. There must 
be items on both sides of accounts. I.L.R. 
(1940) N. 441 = 1938 N. 180; 1941 G. 595 - 
Where the account upon which the suit is based 
includes a certain sum, which was brought 
forward from the previous year’s account, it is 
clearly for the defendant to prove that the dues 
brought forward from the previous year’s account 
were time-baned, and in any case the mere fact 
that some of the items are statute-barred can 
be of no avail to him where the suit has been 
brought on account stated. [56 A. 376 (P.C.), 
Rel. on.] 167 I.C. 652=1937 P. 348. Where 
the book of account contained entries of account 
of only one of the parties and there was nothing 
to show that there was an account stated between 
the parties. Art. 64 had no application. 1930 A. 
467 ; 54 A. 506. See also 1929 L. 263 (balance 
struck and signed and accepted was novation of 
contract). Mere striking of the balance due on 
a certain date in the unsigned account books 
will not furnish a cause of action on account stated 
under Art. 64. 38 I.C. 227=32 M.L.J. 536. 

See also 10 M. 199 ; 5 P.L.J. 34=1 P.L.T. 190 ; 
I.L.R. (1938) A. 741 = ^938 A.L.J. 773=1938 
A. 504; 27 S.L.R. 300=19338. 324. The 
expression “ account stated ” has a technical 
meaning. Where the accounts were gone into, 
a balance was struck and the defendant signed 
the same but there was nothing before the Court 
to show that the several items for which credit 
had been given to the defendant were due to him 
from the plaintiff. Held^ that it was not a case 
of account stated and that Art. 64 was inappli¬ 
cable. There can be account stated, although 
the balance of indebtedness is throughout in 
favour of one side. It is irrelevant whether the 
debt in favour of the final creditor is created 
at the outset by one large payment or consists 
of several sums of principal and several sums of 
interest. Nor is it material whether the only 
payments made on the other side were simply 
payments in reduction of such indebtedness or 
were payments made in respect of other dealings. 
In any event items must be ascertained and 
agreed on each side before the balance can be 
struck and settled. (English case-law discussed). 
(54 A. 506, Reversed). 61 I.A. 273=56 A. 376 
=67 M.L.J. no (P.C.). The essence of an 
account stated is not the character of the items 
on one side or the other, but the fact that there 
are cross items of account and that the parties 
mutually agree the several amounts of each and, 
by treating the items so agreed on the one side 
as discharging the items on the other side, pro 
tanio go on to zigree that the balance only is 
payable. Such a transaction is in truth bilateral, 


ting signed as aforesaid, made 
payable at a future time, and then 
when that time arrives. 

and creates a new debt and a new cause of action. 
There are mutual promises, the one side agreeing 
to accept the amount of the balance of the debts 
as true and to pay it, the other side agreeing the 
entire debt as at a certain figure and then 
agreeing that it has been discharged to such and 
such an extent, so that there will be complete 
satisfaction on payment of the agreed balance. 
Hence, there is mutual consideration to support 
the promises on either side and to constitute the 
new cause of action. The account stated is 
accordingly binding, save that it may be re¬ 
opened on any ground—for instance, fraud or 
mistake—which would justify setting aside any 
other agreement. 67 M.L.J. no (P.C.) ; 1938 
C. 861 ; 189 I.C. 802 (Some items time barred, 
effect of). The acknowledgment which forms the 
b^is of an account stated must be an acknow¬ 
ledgment within time. An account stated may 
contain some time-barred items and yet the 
account stated may form the basis of a suit. 
But if the whole account is time-barred, then 
the ban imposed by S. 25 (3) of the Contract 
Act would apply. 1942 N.L.J. 248 ; 131 

I.C. 867=1931 A. 375. Where the account 
is not open and current at the time of the 
suit and the account closed and balance 
struck, Art. 64 is applicable. 1922 L. 182, 
See also 130 I.C. 570. Where the transaction 
between the parties were conducted as between 
a debtor and creditor, and on a certain date the 
balance was struck and it was agreed that the 
debtor should pay interest from that date on 
the amount found due by him and the creditor 
sued to enforce his rights. Heldy that the suit 
was on an account stated and that it was governed 
by Art. 64 or perhaps Ai*t. 57 and not by Art. 85. 
Heldy furthefy that the mere fact that subsequent 
to the date of the striking of the balance, there 
were four items on each side of the account did 
not have the effect of converting it into a mutual, 
open and current account. 32 P.L.R. 65=1931 
L. 233. Suit on balance of account treated as 
one on account stated. See 3 L. 326=1922 L, 
425. As to suit for money on accounts, based on 
decree, see 22 L.W. 195=1925 M. 1260. For 
the article to apply, there need not be reci¬ 
procity of demands. 1923 C. 578; 1923 L. 
645=37 P.L.R. 126. But see contra 54 A. 506 
= 1932 A.L.J. 279=1932 A. 461. An entry of 
balance not containing a promise to pay cannot 
be relied upon to recover a time-barred debt, 
25 I.C. 89=9 C.L.J. 263. An ‘ account stated ’ 
does not extinguish the original debts on which 
the account is based. 63 I.C. 280. See also 
189 I.C. 802 (Account stated and acknowledg. 
ment—Distinction between). See also 14 Luck. 
478=1939 O- >2o). Where in a suit brought 
by a commission agent for commission, the 
accounts were stated and balance was struck 
the proper article applicable to the suit is Art, 64! 

✓ 




3492 


The Civil Court Manual (Imperial Acts). 


[ Art. 6S 


Dr.scription of .suit. Period of limitation. Time from which period 

I begins to run. 

6f). For compensation for breach of ’[Three years] When the time specified arrives 

a prtiinise to do anything at a speci- or the contingency happens, 

fied time, or upon tlie happening of a 
specified contingency. 

2 66. On a single bond, where a day -[Three years] .. The day so specified, 
is specified for payment. 


LEG. REF. 

’Substituted by .Act XI of 1923, S. 2 and 
Sch. I for “Witto”. 

^ See footnote i, p. 3490. 

NOTES. 

100 I.C. 874. See also 140 I.C. 187 (L.) ; 33 
Bom.L.R. 1200; 162 I.C. 178=1936 P. 444 

(Suit against surety). Plaintiff had been em¬ 
ployed under the defendant from 1913 to 1928. 
In the books of the defendant’s business, there 
were accounts of drawings by plaintiff from time 
to time,,there was no account on the other side 
as the,.plaintiff’s salary was never fixed. In 
1928, an account was drawn up by the defen¬ 
dant’s manager, showing credits for salary and 
debits for drawings and ending in a balance in 
favour of the plaintiff. Held, that it was an 
account stated and involved a promise to pay 
the balance for good consideration. 38 C.W.N. 
813=1934 P.G. 144 = 67 M.L.J. 103 (P.C.). 

An account stated may only take the form of 
a mere acknowledgment of a debt and though, 
if those circumstances amount to a promise, and 
the existence of a debt may be inferred, that 
can be rebutted by showing that there is no real 
debt at all. On the other hand, there is another 
form of account stated, a “ real account stated,” 
which contains entries on both sides and in which 
the^parties have agreed that the items on one 
side,should be set against those on the other, 
and the balance only should be paid ; the items 
on the smaller side arc set off and deemed to be 
paid by those on the larger side, and there is a 
promise for good consideration to pay the 
balance. It is not necessary, to make out a 
real account stated, that there should be debts 
in praesenli, or that they should be legal debts. 
67 M.L.J 103 (P.G.). See aho 1936 G. 470 = 
64 C.L.J. 75 ; 1937 535 - Suit on alleged 

settlement of account—Heading of account and 
entries in handwriting of defendant not a state¬ 
ment of account ” signed ” by the defendant 
sulFicicnt for purposes of Art. 64. 1940 M. 887 

“(1940) 2 M.L.J. 334. 

Arts. 64 and 85 : Principal and .Agent— 
Accounts—Nature—Mutual, open and cirR- 
rent accounts—Account stated—Suit on.— 
Cases of transactions between a creditor and his 
debtor must be distinguished from those of a 
principal and agent. Where the whole basis of 
the relation between the parties is that of principal 
and agent, the accounts between them arc mutual, 
running and current accounts. The essentials 
of a mutual, open and current account are the 
reciprocity of dealing and the right to mutual 
demand. Where these are Uie relations between 
the parties, an account, to be a settled account, 
need not be signed provided tliat it is submitted 
to the party sought to be made liable on it, and 
he has, by words or by conduct, acquiesced in 
its correctness, Until an account is -stated 


between the parties, the right of either of them 
is to bring a suit for account and to have accounts 
taken. 1940 P.W.N. 28 = 21 P.L.T. 41 = 1940 
P. 71. 

Art. 65 : Scope. — See 31 I.C. 479=9 S.L.R. 

90. Art. 65 does not apply unless there is an 
agreement between the parties to pay the loss 
immediately on its being ascertained, and in the 
absence of any specified time or specified con¬ 
tingency. So, a suit by a commission agent to 
recover loss on the transactions entertained on 
behalf of his constituents is governed by Art. 83 
and not by Art. 65. 33 Bom.L.R. 1200. Suit 

for recovery of a debt in kind payable in kind or 
for cash value is governed by this article. 4 L.L. 

J. 64=1922 L. 122 (2) ; 1922 L. 271 ; 49 I.C. 
231=41 P.R. 1918. Registered lease discovered 
to be void—Suit to recover premium paid is 
governed not by Art. 65 or Art. 97, but by Art. 

116. 164 I.C. 277=1936 P. 462. Breach of 

promise—Suit for compensation. See 1923 N. ^7; 

I M.H.C.R. 162. Suit for damages—Parties 
agreeing as to amount of damages before the 
date fixed for delivery—Limitation—Starting 
point. 99 LG. 591 = 1927 L. 122. As to limita¬ 
tion for an application for enforcing a bond 
executed by a surety to produce the movables 
attached, see 1933 M. 219 = 37 L.W. 127. 

Art. 66 : Scope. — See 4 A. 3 ; 31 I.C. 479 
(Sind). As to applicability, see 37 M. 175. A 
bond merely for the payment of a certain sum 
of money, without any condition in it is called a 
simple or single bond. 1923 O. 19=26 O.C. 
121. See also 22 I.C. 60 (Mad.). Art. 66 is not 
barred in its application to a suit for the enforce¬ 
ment of a bond against the executant himself. 
A suit on a bond executed by a Hindu after his 
death to enforce the same against his sons b 
governed by Art. 66. The article makes no 
reference to the persons against whom the suit 
is brought. 1937 A.L.J. 403= 168 I.C. 359 
= 1937 A. 559. Where money is deposited with 
a person for certain expenses and the balance ii 
repayable with interest at a fixed date, the case 
is governed by Art. 66 and not by Art. II 5 » 
37 M. 175 = 24 I.C. 852 ; 164 LC. 459= 1936 R. 
338. As to suit for recovery of money deposited 
with another and repayable on the happening 
of a future event, see also 22 I.C. 60=1914 
M.W.N. 264. Article is inapplicable where 
repayment is to be made ^vithin a period, but 
the amount might be repaid earlier. 3 A. 276. 
Where a simple bond sets out firstly that the 
money is payable on demand and ftirlhcr on it 
sets out that the whole sum with interest should 
be paid within one year, it is not open to the 
debtor to make a payment before the end oi 
the period of one year fixed, as the bond b not 
payable within that period, unless the creditor 
makes a demand. Art. 66 applies to a 
on a such bond, and the period of limitatioii 
runs not from the date of execution but from the 
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Description of suit. 

Period of limitation. 

Time from which period 
begins to run. 

'67. On a single bond, where no 
such day is specified. 

*68. On a bond subject to a condi¬ 
tion. 

2 [Three years] 

^[Three years] 

1 

The date of executing the bond 

When the condition is broken. 


LEG. REF. 

' See footnote i, p. 3490. 

* Substituted by Act XI of I 923 » ^ and 

Sch. I, for “Ditto.** 

NOTES. 

expiry of the period of one year specified in the 
bond. 154 I.C. 521 = 1935 A.L.J. 381 = 1935 
A. 413. Mere condition that, in default of 
payment of interest at the stipulated intervals, 
the creditor is to have the option to enforce pay¬ 
ment earlier, does not take the case out of Art. 66. 

39 I-C. 574=‘5 A.L.J. 313 ; i C. 163 (P.C.). 
But see 2 A. 322 ; 27 O.C. 318=85 I.C. 280. 
Suit to recover money due on a registered bond 
is not governed by this article. 16 Bom.L.R. 20 
= 38 B. 177 ; 6 B. 75. Where a mortgagee sues 
on a personal covenant to make the mortgagor 
responsible for any deficiency in the realisation 
of the mortgage debt out of the mortgaged 
properties, the claim is governed by Art. 66. 
1927 O. 569. But see contra 1926 M. 1124 
= 55 M.L.J. 506 which holds that Art. 116 
governs such a case. See also 1929 O* 3 ® > 5 * 
A, 473 ; 52 M. 105=1929 M. 53 (F.B.) ; 35 
C.W.N. 1030=1931 G. 801. In a rehan bond, 
there was personal covenant to repay on a certain 
date, and in addition, there was a clause which 
gave the mortgagee the right to realise from the 
mortgaged property, from the person of the 
mortgagor and from his other properties if he was 
dispossessed from the rehan property. The mort¬ 
gagee sued basing his cause of action on dis¬ 
possession and after sale of the mortgaged property 
in execution of his decree applied for a personal 
decree for the balance. Held^ that Art, 116 
applied and not Art. 66 or 67 ; and that the 
starting point for limitation was the date of dis¬ 
possession. 13 P. 228=1934 P. 578. See also 
162 I.C. 459=1936 O. 279. WTiere a second 
mortgage-deed provided that the mortgagor 
would redeem the mortgage at the same time 
when he would redeem the first mortgage, held^ 
that the condition regarding the time for redemp¬ 
tion did not amount to specifying a day for 
payment within the meaning of Art. 66 and as no 
date was specified, the period of t^vclvc years to 
enforce the second mortgage commenced from 
the date of the mortgage. 1933 L. 84=34 P-L.R. 
37. WTiere the parties to a mortgage deed get 
it registered by practising fraud on the Register¬ 
ing Officer and including a fictitious item of the 
property, the registration is invalid for all 
purposes. The deed must be treated as unregis¬ 
tered even for the purpose of the pcronal covenant 
to pay. A suit for recovery of the money on the 
personal covenant is governed by Art. 66 or 
Art. 57 and not by Art. 116, and there is no 
breadi of a contract in writing registered within 
the meaning of Art. 116. 41 C.W.N. 783= 
1937 C. 347 * -S'" also 1937 R. 484. 

Arts. 66, 68, 75 and 80 .—Where an 
ordinary unregistered money bond provides for 


repayment of the principal with interest after a 
specified period and further provides that 
interest is payable annually and in default, 
the creditor was entitled to sue for the entire 
amount due without waiting for the expiry of 
the period specified in the bond, the bond is a 
single bond, notwithstanding the default clause. 
The period of limitation for instituting a suit 
on such a bond, runs from the date specified for 
payment as prescribed by Art. 66. Time does 
not run from the date of the first default in pay¬ 
ment of interest, nor does the whole amount of 
the bond become payable on that date so as 
there and then to induce the application of 
Art. 80. It is doubtful if Art. 68 would apply 
to such a case. Though the bond contains a 
condition, it is not one which relates to the 
whole sum due on the bond. Art. 68 applies 
rather to bonds of the nature of security bonds. 
The bond in question could not be called instal¬ 
ment bonds and it is only in the case of an 
instalment bond to which Art. 75 applies that 
time begins to run from the date when the de¬ 
fault is made. 16 Luck. 464=1941 O. 210 (F.B.). 

Art. 67 .—When payment is to be made on 
the happening of certain future event, time 
begins to run from that date. Neither Art. 66 
nor 67 applies. 32 I.C. 575. A bond payable 
on demand is identical with one in which no 
day for payment is specified. 3 A. 600 (F.B.) ; 

3 A, 340. Book entries of balance struck by the 
defendants which were attested by witnesses, are 
held to be bonds within this article. 5 L. 406 
= 1925 L. 75. Mortgage of house under attach¬ 
ment—Suit to enforce personal liability—Art. 67 
applies. 1927 L. 101=27 P.L.R. 8or. 

Art. 68 .—See 1941 O.W.N. 361 = 1941 O. 
210 ; 40 I.C. 235=5 L.W. 706. Surety bond 
under the Guardians and Wards Act—Suit on 
it b governed by this article except where im¬ 
movable property is charged. 42 M. 802 = 36 

M. L.J. 114=49 I.C. 587. So also an adminis¬ 
tration bond. I R. 463 = 1924 R. 680 ; 27 I.C. 
849. A suit by an assignee of an administration 
bond under the provisions of S. 292, Succession 
Act, for its enforcement, b a suit upon a bond 
subject to a condition to which Art. 68 applies. 
Where the administrator dies, the condition must 
be deemed to have been broken at the latest on 
that date and limitation would begin to run 
from that date. S. 292 of the Succession Act 
has not the effect of conferring a new cause of 
action on the assignee and hence cannot provide 
a fresh starting point for the purposes of limitation. 
67 I.A. 4i6=I.L.R. (1941) B. 202=45 G.W. 

N. 429= 1941 P.C. 6= (1941) I M.L.J. 88 (P.C.). 
See also I.L.R. (1938) N. 399=1938 N. 13 (Suit 

on a bond not being a single bond). 38 
Bom.L.R. 632=165 I.C. 672=1936 B. 363 
(Suit by assignee of administration bond is 
governed not by Art. 68 but by Art. 120). 
If a bond provides that if the monthly interest 
is xiot paid, or if the principal money lent b not 
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[Art. 69 


Description cf suit. 



Period of limitation. 


Time from which period 
begins to run. 



^9. On a bill of exchange or pro¬ 
missory note payable at a fixed time 
after date. 

“[Three years] 

When the bill or note falls due. 

*70. On a bill of exchange payable at 
a sight or after sight, but not at a 
fixed time. 

“[Three yeans] 

When the bill is presented. 

^71, On a bill of exchange accept¬ 
ed payable at a particular place. 

“[Three years] 

! When the bill is presented at 
that place. 

*72. On abillcf exchange or pro¬ 
missory note payable at a fixed time 
after sight or after demand. 

“[Three years] 

i 

1 

When the fixed time expires. 

1 

/ 73 ' Oo a bill of exchange or pro¬ 
missory note payable on demand and 
not accompanied by any writing res¬ 
training or postponing the right to sue. 

1 

“[Three years] 

The date of the bill or note. 

1 

’74. On a promissory note or bond 
payable by instalments. 

“[Three years] 

The expiration of the first term 
of payment as to the part then 
payable; and for the o^er parts 
the expiration of the respective 
terms of payment. 


f 


LEG. REF. 

^ See footnote i, p. 3490. 

“Substituted by Act 'XI of 1932, S. 2 and 
Sch. I, for “Ditto.” 


NOTES. 

paid at the end of the year, in cither case, the 
creditor may sue, and the monthly interest is 
not paid, there is no doubt that there is a breach 
of the condition for payment of interest, but still 
that is a matter over which the creditor has a 
right of waiver and limitation under Art. 68 
will only begin to run from the expiry of the 
period of one year stipulated in the bond for 
payment. 1935 A.L.J. 341 = 1935 A. 405. The 
breach of each condition gives rise to a separate 
cause of action and time begins to run from the 
date of the particular breach giving rise to the 
suit. I R. 463=1924 R. 68. See also 56 I.C. 
968 ; 26 LG. 505. Where a debtor who makes 
a part payment of tlie amount due under the 
bond makes an endorsement on it that he would 
pay the balance within a certain period, the 
limitation for a suit for that balance will only 
begin to run from the expiry of the period 
mentioned in the endorsement. 41 P.L.R. 2S2 
= 1939 L. 236. ^ 


Art. 69 -Sfi 33 M.L.J. 7o=.56 I.C. 384 
(SIX months time fixed for payment in a pro¬ 
missory note). 


Art. 73 .—A promissory note payable at j 
IS payable on demand and a suit on it is govei 

y 73 - 4 ® C.L.J. 84=1924 C. 1065. 
aito 47 C. 86. ; 25 C.L.J. 238. Promisso^ 
indorsement —Suit against cndoi-scr—L 
tation—Starting point. 1940 M. 8s=so I 

^ promissory i 
executed by his father is governed by Art. 

and limitation runs from the date of the n 
53 Bom.L.R. 1234=1931 b. 54a. Limita 


will be extended if the pronote sued on wai 
accompanied by a security bond of the same date 
hypothecating certain properties. 140 I.C. 460 
= 1932 O. 286. 

Art. 74 .—-When a debt is payable in instal¬ 
ments, limitation runs as regards each payment 
on the date it is payable. Plaintiff can recover 
only in respect of instalments falling due within 
three years before suit. 1923 M.W.N. 699= 
1924 M. 310 ; 38 M. 374. Where in a bond 
it is stipulated that it will be paid back within a 
fixed period, and the principal amount of the 
bond is divided into annual instalments, pro¬ 
visions being also made for the payment of 
interest, and there are no express words in the 
bond which affirmatively give the creditor a 
right to sue for the entire amount after the 
date fixed for the last instalment and there is 
nothing which precludes the creditor from suing 
for a defaulted instalment, the bond is one 
payable by instalments and the proper article 
applicable to such a bond is Art. 74. {4 Luck. 
480, Appl.) 42 C.W.N. 545. Bond stioulatipg 
payment of principal within fixed perioa, entire 
principal divided into instalments payable 
annually with interest—Bond is one payaWc by 
instalments and the proper article applicable Is 
Art. 74. too I.C. 655 (i)=4 O.W.N. 207 (i 
O.W.N. 617, Foil.; 48 A. 457, Ref.) ; 7 O.W.N. 
230=4 Luck. 480. The suit bond was exe¬ 
cuted on the 1st December, 1926. According to 
the terms of the bond, interest was to be paid 
monthly and the principal amount was to be 
paid in certain instalments after the lapse of the 
first three years. The bond further provided 
that, in default of payment of interest month by 
month, the whole amount should become 
payable at once. The defendant paid interest 
only for the first six months. The suit for the 
recovery of the entire amount was instituted 
on the 22nd November, 1930. Md, that the 
suit was barred under Art. to and that Arts* 74 
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Description of application. 

Period of limitation 

Time from which period 
beings to run. 

'75. On a promissory note or bond 
payable by instalments, which provides 
that if default be made in payment rf 
one or more instalments, the whole shall 
be due. 

. 

^[Threc years.] 

When the default is made, unless 
where the payee or obligee waives 
the benefit of the provision, and 
then when fresh default is made in 
respect of which there is no such 
waiver. 


LEG. REF. 

'See foot-note i, p. 3490. 

^Substituted by Act XI of 1923, S. 2 and 
Sch. I, for “Ditto.** 

NOTES. 

and 75 had no application. 142 I.C. 851 (2) 
*=1933 L. 548. If a decree does not make the 
entire decretal amount payable at once after 
default about the first instalment, the decree 
should be executed for recovery of the instalments 
that are within time. 13 Luck. 340=1937 O. 
379. Construction of instalment bond—Default 
in payment of principal and interest—Default in 
payment of principal or interest—Limitation. 
37 P.L.R. 242. 

* Arts. 74 and 75 .—There is a well-defined 
distinction between Arts. 74 and 75 * The 
former applies to an instalment bond which does 
not contain any default clause, and in such a 
case, therefore, the plaintiff is entitled by the 
very terms of the bond to sue only for such 
instalment as remains unpaid. No question of 
waiver or default can ever arise in such a case. 
But where the document provides that in the case 
of default the obligee has the right to sue for the 
whole of the sum then remaining due, Art. 75 
applies. 18 P. 459=^1939 P.W.N. 367=20 P.L.T. 
443 ='939 P- 433 (F-B-) ; '937 L. i. When a 
debt is payable by instalments and there is no 
default provision, a new cause of action arises 
upon each default and the plaintiff can recover 
in respect of instalments falling due within three 
years before suit, vide Art. 74, Limitation Act. 
But if there is a default provision, Art. 74 cannot 
be relied upon and under Art. 75 if the plaintiff 
8ues more than three years frorn the first default 
and there is no waiver, the suit is totally time 
barred, that is he cannot recover even those 
instalments which fell due within three years of 
suit. But the chief Court of Oudh is in favour of 
interpreting any facts which can possibly be so 
interpreted as favouring the view that the 
creditor has waived the exercise of the option 
on the first instalment when he bases his suit on 
subsequent defaults which are within limitation 
and does not seek to found his cause of action on 
the earlier defaults. The principle which holds 
good in regard to the first exercise of the option 
under the default clause holds equally good in 
respect of a claim founded on subsequent defaults. 
194 I.C. 744=194* O* 485. An instalment 
bond gave the creditor the option to demand 
payments of three instalments, if default was made 
together with interest thereon from time to time, 
and also gave the creditor an option to bring a 
suit for the whole amount due under the bond, 
if the creditor chose to exercise his right in the 
whole amount, fields that in view of the wording 
of the bond. Art. 74 and not Art. 75, applied, 
and hence it was open to the creditor to sue at 


any time for all those instalments which had 
become payable, within three years of the insti¬ 
tution of the suit. (38 P.L.R. 357, Rev.) 39 
P.L.R. 110=1937 L. I. 

Art. 75 .—As to applicability, 6 L. 168= 

89 I.C. 294 ; II O.L.J. 5*3 = 79 I C. 848 ; 75 
LG. 98=1924 P. 439; 31 I.C. 479=9 S.L.R. 

90 ; 58 I.C. 615 ; 130 I.C. 57* = 52 C.L.J. 591 

= 1931 C. 157. See also 1933 L. 548=142 LG. 
851=34 P.L.R. 145; 1934 A.L.J. io56=r934 
A. 1039 = 4 A.W.R. 966; 1941 O.W.N. 361 = 
1941 O. 210 (F.B.). It is immaterial whether 
whole amount becomes payable from a single 
default or from more than one default. 3 L.L.J. 
522 ; 38 I.C. 302 (M.). Where the instalment 
bond provides that, in case of default, the whole 
shall be payable on defand. Art. 74 governs the 
case. 1923 M.W.N. 699=1924 M. 310. 
Creditor given option to recover whole in default 
or to wait till the expiry of term fixed for last 
instalment—Suit within three years of fresh 
default not barred. 89 LG. 383=23 A.L.J. 896, 
See also 19 LG. 738=16 O.C. 45 ; 1928 M. 705 ; 
1929 C. 399 ; 1930 L. 124 ; II P.L.T. 866= 
132 I.C. 112; 167 I.C. 293=1937 O.W.N. 
336; 164 I.C. 431 = 1936 O.W.N. 665 

= 1936 O. 384; 1936 L. 570=38 P.L.R. 357. 

Where an instalment bond provided that, if 
default be made in payment of one or more 
instalments, the whole shall be due and the 
creditor elected to enforce the default clause. 
Held, that the suit was governed by Art. 75 ; and 
that the creditor could not by merely saying that 
he chose to give up a part of the claim fall back 
on Art. 74. 1934 A.L.J. 1035=1934 A. 66i 

(F.B.). Where there is a covenant in a bond,- 
entitling the creditor to sue for the amount due 
on the bond before the expiry of the stipulated 
period of four years, it is for the benefit of the 
creditor, and it is open to him to waive that 
option, and to wait for the full period of four 
years before putting the bond into suit, and that 
the time for recovery of the debt did not begin to 
run from the date of the first default. 55 A. 283 

= 1932 A.L.J. 550=1933 A. 235. See also 1937 
L. 863. Where the plaintiffs waive the benefit of 
the provision as to the recovery of the whole 
amount, they will not be able to sue in future for 
the whole amount at once, but they are entitled 
to sue for instalments as they fall due under Art. 
75, the cause of action accruing on each default, 
1929 A. 812; 187 LG. 221. 

Waiver, Effect of. —In absence of waiver, 
time runs from date of default for a suit for 
recovery of over due instalments. 15 I.C. 856 ; 
II LG. 526=14 O.C. 129 ; 1925 N. 298 ; 164 
I.C. 43* = *936 O. 384 ; *87 TC. 293=1937 O. 
W.N. 336 ; 1937 T. 863, Where there is no 

waiver, plaintiff cannot make his suit within 
time by claiming only the instalments not barred. 

47 A. 552 = 1925 A. 499=87 I.C. 162 ; 14N.L.J. 
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[Art 76 


Description of suit. 

Period of limitation. 

Time fix>m wliich period 
begings to run. 

I76. On a promissory note given by 
the maker to a third person to be de¬ 
livered to the payee after a certain 
event should happen. 

®[Three years] 

The date of the delivery to 
the payee. 

'77. On a dishonoured foreign bill 
where protest has been made and notice 
given. 

^[Three years] 

When the notice is given. 


LEG. REF. 

^ See footnote i. p. 3490. 

* Substituted by Act XI of 1923, S. 2 and 
Scb. I for “Ditto”. 


NOTES. 

141 (F,B.)> following 53 C. 277. See 31 G. 
297 ; 7 M. 577 ; 36 C. 304=9 C.L.J. 226 ; 37 
A. 400 (F.B.) ; 20 B. 109; 47 I.G. 943 (C.); 

33 I.G. 606. See also 1935 M. 303 = 68 M.L.J. 
244 (case of instalment bond in connection 
with a chit fund and containing a default clause). 
But see 41 A. 104=47 I.G, 926=16 A.L.J. 929 
(Plaintiff presumed to have exercised option to 
waive). See also 23 I.G. 830 ; 133 I.G. 223= 
1932 O. 176. When there is no waiver, time 
runs from the date when the right accrues. 1929 
G. 292. Where the bond gave the plaintiff the 
option of taking advantage of the forfeiture 
clause, and his right to realize the amount by 
instalments as originally agreed upon could not 
be lost by his failure to exercise his option. 1933 
L. 849 (i). See also L. la^. If the plaintiff 
does not receive the offered payment, there is 
no default and consequently no waiver. 38 M. 
374=25 M.L.J. 264. 

What constitutes Waiver.—“ Waives the 
benefit”, meaning of. 1934 A. 1039=1934 
A.L.J. 1056=153 LG. 205. Where the obligee 
under an instalment bond is given the right to 
sue for the whole amount on the occurrence of 
default in payment of any instalment, it is open 
to him to waive the benefit of that provision on 
the occurrence of default in pa^nnent of an 
instalment, and yet to avail himself of that 
provision when a similar default takes place 
in the payment of subsequent instalment. What 
amounts to waiver must depend upon the cir¬ 
cumstances of each case. It cannot be laid down 
as a general rule that, wherever a person omits 
to claim a particular amount, it must be held to 
constitute a waiver. It is not necessary for a 
creditor to adduce affirmative evidence in support 
of waiver. In fact generally it is to be inferred 
from all the surrounding circumstances. 164 
I.G. 431 = 1936 O.W.N. 665=1936 O. 384. See 
also 151 LG. 852=11 O.W.N. 1191 = 1934 
O. 455 ; 1941 O. 74=16 Luck. 280. 

Waiver must be something more than negligence. 
1938 A.M.L.J. 50. It must be considered first 
whether the plaintiff had an option to waive his 
right to bring a suit at once on the happening of 
the default and whether as a matter of fact he 
did exercise the right of waiver. 1922 A, 113 ; 
99 I.G. 871 = 1927 S. 15O. Waiver must 
depend on some definite act or forbeaiance. 
1929 G. 292. Where whole amount and not 
merely the amount due on unpaid instalments, 
IS claimed, there is no waiver. 1929 C. 292 ; 
35 A. 456=20 LG. 933=11 A.L.J. 664; 149 
LG. 972 (0 = 1934 L. 283 (i). Consent not to 
sue if waiver. See I.G. 672= 19 C.W.N. nya. 


See also 164 I.G. 59=1936 L. 570. Acceptance 
of an overdue instalment is waiver. 2 L.L.J. 314 ; 

59 LG. 607 (S.) ; 1929 A. 881 ; 58 G. 615= 
1931 C. 157. But 1933 N. 70=1441.0.211 ; 
1933 6. 365. Payment and acceptance of 
amounts equivalent to overdue instalments are 
not sufficient to prove ivaiver, when such pay- 
ments arc not appropriated to any particular 
instalments. 18 N.L.J. 104. Acceptance of 
portion only of such instalment is not waiver. 
20 LG. 156 ; 33 LG. 606. See also 19 N.L.R. 
170=1924 N. 61 ; 36 C. 394; 19 M. i6a; 
18 P. 459= 1939 P. 433 (F.B.) ; 16 A. 371 ; 27 
B. I (F.B.) ; 29 A. 431 ; 12 M. 192 on the 
point. As to proof of waiver, see 1937 O.W.N. 
1073=19380.42; 1937 L. 863. An instalment 
bond provided that the creditor will be entitled 
on default of any one instalment to rcaliae the 
full amount with interest in a lump sum or hy 
miscellaneous amounts. There was default but 
the debtor made voluntarily miscellaneoui 
pa>Tnents which the creditor accepted and subse¬ 
quently sued for the balance on the ground that 
he was entitled to sue for the whole amount ^ It 
was contended for the debtor that the creditor 
had waived such a right and that he was entitled 
only to the balance with interest from date of 
last default. Held, that he was entitled only to 
the balance with interest from date of the last 
default. 1934 A.L.J. 697. A creditor waiving 
default if and when entitled to take advantage of 


subsequent default. See 163 I.G. 165=38 P.L.R. 
2O6 ; 1936 L. 570 . The question whether there 
is waiver or not depends on the attendwt cij> 
cumstances of the act claimed as a waiver in 
each particular case. Where there is no evidence 
either that the debtors requested the crediton to 
excuse the default or that the payment of an 
overdue instalment was accepted as a consequence 
of waiver, the suit filed more than three 
from the date of the first default cannot be saved 
from the bar of limitation by a plea of waiver. 
1933 N. 70. Mere abstention from enforcing 
rights in case of default docs not unount to 
waiver. 47 A. 552 = 23 A.L.J. 424. ^ " 
1924 B, 301 ; 25 I.G. 938=8 S.L.R. 63 ; 47 
943 (C.) ; 1929 G. 292. But it is very stroig 
evidence of waiver. 36 M. 66=12 I.G. 57 * ^ 
is not necessary for waiver that there 
acceptance of an overdue instalment, 36 M. w 
See also 1929 G. 309. Recovery of ovc^ue instir 
ments by suit amounts to waiver of ri ght to ni« 
for the whole as soon as default occurred. 

N.L.R. 170=1924 N. 61 ; 1930 A.L.J- 495 ' " 

the promisee had the option to sue for the enW 
amount on the first default, but he did not w* 
his claim on that option but instead sued 
cally for the last three instalm^te, 
cause of action on each of the said ddault»> tw 
is sufficiently indicative of his having waiv«l W 

option. 137 I.C. 323=1932 O. 176* 
bond with defiiuU provision m respect of 
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Description of suit. 


Period of limitation. 


Time from which period 
begins to run. 


*78. By the payee against the drawer ^[Three yeai-s] 
ofabillof exchange which has been 
dishonoured by non-acceptance. 

J79. By the acceptor of an accom- ^[Xhree years] 
modation bill against the drawer. 


^80. Suit on a bill of exchange, pro¬ 
missory note or bond not herein ex¬ 
pressly provided for. 


-[Three years] 


81. By a surety against the princi¬ 
pal debtor. 

82. By a surety against a co-surety. 

83. Upon any other contract to in¬ 
demnify. 


^[Three years] 


a [Three years] 
[Tliree years] 


' The date of the refusal to 
accept. 

When the acceptor pays the 
amount of the bill. 

When the bill, note or bond 
becomes payable. 

When the surety pays the cre¬ 
ditor. 

When the surety pays anything 
in excess of his own share. 

When the plaintiff is actually 
damnified. 


LEG. REF. 

^ See foot note i, page 34P2. 

* Substituted by Act XI of 1923, S. 2 and 
Sch. I, for “Ditto’*. 

NOTES. ' 

payable at stated inter\'als, see 1919 M.W.N. 82 
=51 I.G. 724 ; 41 I.C. 423 ; 31 I.C. 479=9 
S.L.R. 90 ; 142 I.C. 851 (L.). As to principle 
of this article applied to suits on mortgage bonds, 
see under Art. 132. See also ii P.L.T. 609; 
30N.L.R. 314=1934 N. 180, for a case of instal¬ 
ment decree. Where a mortgage deed provides 
for payment by instalments with a default clause 
that on default in payment of an instalment the 
whole of the balance becomes payable, the mort¬ 
gagee does not forfeit his right to recover the 
balance after the expiiy of the term of the 
mortgage, though he might not have taken 
advantage of the default clause. A suit to 
enforce a personal remedy under such a bond is 
governed by Art. 75 read with Art. 116 and would 
be within time if filed within 6 years from the 
date fixed for the payment of the last instalment. 
1941 N.L.J. 649. 

Art. 78 .—Where the cheque or hundi sent by 
debtor to his creditor is dishonoured, article is 
inapplicable to an action on the original cause of 
action. 46 G. 168—45 I.C. 241 = 27 C.L.J. 392. 

Art. 80.—Where a promissory note payable 
on demand was accompanied by a writing 
fixing a period of payment, a suit by the payee is 
governed by Art. 80. 39 M. 129=30 M.L.J. 
51 (F.B.). See also ii M. 853; 162 I.C. 459 
= 1936 O.W.N. 518=1936 O. 279. So also 
where period of payment is postponed on the 
request of the executant of the promissory note. 
42 A. 55=52 I.C. 235. Where pronote is 
payable on demand made by the payee after 
coming of age, time runs when the payee after 
majority makes demand. 3 M.L.J. 199. Where 
the claim was for recovery of the amount due on 
a war bond, which in form was a promissory note 
payable at a specified period after date thereof 
and at a special place. Held^ that the suit was 
governed by Art. 80 and time commenced to run 
the date on which it should have been 
presented for payment at the specified place. 
*933 M. 376=64 M.L.J. 172. Suit on mortgage 
bond redeemable in 12 years but providing for 


annual payment of interest, and giving power to 
the mortgagee in case of default either to add 
interest due to the principal and charge com¬ 
pound interest or to sue for the principal at once, 
falls under Art. 80 read ^vith Art. 116, and time 
begins to run from the date of first default in 
payment of interest. 45 A. 27 = 1923 A- * (F.B.). 
But see 148 I C. 951 = 1934 A. 317 (F.B.). As 
to instalment bond providing for payment 
of interest monthly, see also 1933 54^=34 

P.L.R. 145; 1934 A.L.J. 261 = 1934 A.^ 397 
(F.B.) ; 1938 N. 13 (suit on bond not being a 
single bond) ; 194^ O.W.N. 36^ = * 94 * 210. 

Art. %\.—See 67 I.C. 365=55 P-L.R. 1922. 
Surety’s right to sue the principal debtor is not 
barred, though creditor’s action against the 
principal debtor is barred. 5 B. 647. See also 
59 M. 288. ‘Pavroert’ docs not include 
incurring of a fresh obligation by executing a 
pronote, bond, etc. 5® 611 = 15 N.L.R. 

78 See also 60 I.C. 23. So time runs when the 
surety actually pays the creditor. See 26 M. 322; 
go M. 288. Where date of payment by surety 
is uncertain, discretion should be exercised in 
favour of the surety. 1925 A. 64. 

Art. 82 . —See 26 M. 686 ; 39 M. 288. 

33,—Contract to indemnify need not be 
express ft may be inferred from circumstances. 
29 A. 627 ; 5 C. 811. See also 34 M* * 57 - Ij 
may be imposed by statute or implied or interred 
in virtue of the jural relations of the parties. 33 
Bom.L.R. 1200. Article docs not apply to a suit 
to enforce a charge against the person who 
purchased it in execution subject to the charge. 
iQ33 M.W.N. 486=66 M.L.J. 4. Suit to recover 
compensation for the breach of a contract to 
indemnify the vendee against the claims of the 
mortcragee is governed by this article. 2 L. 3*6 
^64 I.C. 43 * 57 I-G. 982 = 38 M LJ 

470 j 13 979 “ ^5 G.C. 25 * 7 4® 

(Notes of recent cases); 1935 A.L.J. 255=1935 
A. 463. Where a vendee under a registered sale 
deed undertakes to pay off a mortgage debt of the 
vendor out of the amount left in his hands for 
that purpose, it amounts to a contract of indem¬ 
nity. A contract of indemnity may be express or 
implied. Where such a vendee fails to make the 
payment and such non-payment has resulted in 
the property ^of the vendor being sold, the 
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[Art. 84 



Description of suit. 


Period of limitation. 


Time from which period 
begins to run. 


84. By an attorney or vakil for his 
costs of a suit or a particular business, 
there being no express agreement as to 
the time when such costs arc to be paid. 

• 

85. For the balance due on a mutual, 

open and current account, where there 
have been reciprocal demands between 
the parties. 


* [Three years] 


^ [Three years] 




The date of the termination of 

the suit or business, or (where the 
attorney or vakil properly discon¬ 
tinues the suit or business the date 
of such discontinuance. 

The close of the year in which 
the last item admitted or proved 
is entered in the account; such 
year to be computed as in the 
account. 



LEG. REF. 

'Substituted by Act XI of iq2-t, S. 2 and 
Sch. I, for ‘ Ditto”. 

NOTES. 

vendor has a cause of action to sue for damages 
for the breach of the contract of indemnity and 
such a suit would be governed by Art. 83 read 
with Art. 116. I.L.R. (1938) A. 500=1938 A. 
297 (F.B.). iee (7 /jo ig P.L.T. 198 ; 17 P. 751 = 
1939 P.W.N. 361 = 1939 P. 194'; 1940 L. 321 ; 
1936 A. 870. Co-mortgagor redeeming mort¬ 
gage—Suit for contribution not governed by this 
article. 1935 O.W.N. 278=1935 O. 245. In 
a suit for refund of consideration for a sale on the 
ground that the plaintiffs were dispossessed by a 
third party, the cause of action to recover 
damages on account of the covenant for indemnity 
in the sale-deed arose only when the plaintiffs 
are dispossessed, and not when the third party 
files a suit or gets a decree, and the suit is governed 
by Art. 83 read with Art, u6. (31 M. 452, foil.; 

26 B. 750, dist.) 55 B. 565 = 33 Bom.L.R. 
1092. See also 42 Bom.L.R. 175 ; 1938 L. 196 ; 
I.L.R. (1941) L. 353 = 43 P-L.R. 548 ; 44 LAV. 
456=1936 M. 655. A suit for value of goods 
Aupplied by commission agent is governed by this 
[ferticle. 139 P.W.R. 1918=46 I.C. 541, Also 
'suit for indemnity in respect of losses sustained 
during agency. 23 P.R. 1915=26 I.C. 415. 
Time begins to run when the plaintiff is actually 
damnified. 33 Bom.L.R. 1200. Purchase of 
goods by commission agent for principal—Re¬ 
sale by agent at a loss—Suit by agent to recover 
loss is governed by Art. 83. 1927 L. 826. Limi¬ 

tation in such case operates from the date of 
payment made on behalf of the principal and 
not from the date of sale. 106 I.C. 40=1927 
I.. 826. Suit by agent to recover money due 
from principal. 115 I.C. 767. A suit by an 
agent to recover the amount due from his 
client must be brought within the period of 
limitation prescribed by Art. 83. Limitation 
in such a case operates from the date of payment. 
1928 L. 424. See also 31 P.L.R. 666 (suit by 
agent against principal). Plaintiff is 
damnified when he has to pay the amount 
on account of the defendant's default. See 2 L. 
316=64 I.C. 431. See also 1925 M. 594;'12 
P.L.J. 211 ; 5 C. 811 ; 26 M. 322 ; 39 M. 288. 
Person undertaking payment to third person— 
No time specified—Limitation commences from 
date of loss to the person to whom guarantee is 
given as to payment. 49 A. 603=101 I.C. 691 
(2) = 1927 A. 435. See also 1936 M. 334=163 I. 
C. 177=70 M.L.J. 537. Breach of compromise 
—Term of payment to creditor —On breach, 


payment by other party—Limitation—Starting 
point. 1935 L. 307. Where a vendee required 
to pay off vendor’s incumbrances defaults in 
paving and the vendor sustains loss thereby, a 
suit by the vendor for a relief against the vendee is 
governed by Art. u6 read with Art. 83 or Art. 
61 ; and the starting point for limitation is the 
date when the vendor is actually damnified. 
1933 L. 109= 14 L. 380 (34 A. 429 Not Foil.); 
1936 A.W.R. 1197=1936 A. 170. See also 14 
L. 646; 1933 L. 793=34 P-L.R. 734; 10 P. 
45 * = ' 93 * P- 271 (following 49 A. 603) ; 1933 
A. 386=1933 A.L.J. 787=55 A. 490. 

Art. 84 .—The word * cost * b not confined to 
out of pocket expenses of the practitioner. Suit 
for remuneration is also governed by tbb article. 
29 I.C. 763 (M.). Application made under the 
rules of the Court, by attorney for realisation 
of costs, where it involves enquiry, b a suit 
governed by Art. 84. 46 C. 249=51 I.C. 941 = 

23 C.W.N. 473. But see i B. 253 : 32 B. i ; 

24 C. 70. Art. 84 does not apply in the case of a 

decree which provides that the costs shall be 
said to the solicitor (named) of one of the parties 
to the suit. It is governed by Art. 120. 34 
Bom.L.R. 670=1932 B. 378. Termination'd‘ 
suit. 7 Nf. I ; 22 C. 943. Proceeding docs 

not terminate by comprombe not certified by 
Court. I B. 505. Where, a petition for which the 
attorney was engaged, resulted in an order in 
favour of the client in 1924. and nothing was 
c]^nc further till 1930, when the client instructed 
his attorney to have his bill of costs taxed, it 
cannot be said, where the continuance of the 
solicitor’s lien is in question, that the busines) 
terminated in 1924 and that the lien has become 
barred in 1930. 131 I.C. 158=1931 M. 183 

= 60 M.L.J. 133. In many proceedings of which 
administration suits are examples, the so-called 
final decree is very far fix)m being the termination 
of the suit. 52 C.L. J. 197=1930 C. 651 (F.B,). 

Art. 85 : Appucabilitv,—A rt. 85 applies to 
a suit on a mutual, open and current accounti 
1930 B. 5=53 B. 652, As to what is mutuali 
open and current account, sea X02 I.C. 225= 
1927 B. 225 = 29 Bom.L.R, 375 ; 56 C. 575=* 
1929 C. 641 ; 112 l.O. 715 (A.) ; 1930 L, 711. 
The' conditions for the applicability of Art 85 
are that there should be cross-claims arising out 
of a course of dealings which evidences or b 
referable to an intention of set-off. The {^irase 
" reciprocal demands ” does not import Aat 
either party has made an actual demand in &ct 
58 C. 649=3.^ C.W.N. 1175=1931 C. 359* 
Where a depositor borrows money from a 
by means of overdrafts, and occasionally deposits 
money, which b applied to the overdraft^ th« 
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transaction is not a mutual account, and the 
statute of limitation runs from the date of each 
loan, notwithstanding the transaction opens with 
a credit to the depositor. 197 I.G. 449. The 
phrase ‘ reciprocal demands * in Art. 85 does not 
import that either parly has made an actual 
demand in fact. But the dealings must be of 
such a nature that they might lead to reciprocal 
demands. 1939 N. 113=184 I.C. 139. See also 
1936 R. 495; 1938 R. 22-1; 1938 R 270; 1936 O. 
382. It refers to cases where the cour se of business 
between the parties has been of such a nature as 
to give rise to reciprocal demands between them, 
that is, the dealings between the parties must 
have been of such a nature that the balance 
might sometimes be in favour of one party and 
sometimes in favour of the other. 1936 R. 495. 

Mutual, open and current account. —The 
term ‘ mutual ’ in relation to accounts is found in 
at least four different collocations and hence it is 
desirable to bear in mind that all cases concerned 
with ‘ mutual dealings * or ‘ mutual accounts ’ 
are not necessarily safe guides when considering 
what constitutes ‘mutual, open and current 
account* under Art. 85. 184 I.C. 139=1939 

N. 113. Where there is dual contractual relation¬ 
ship between the parties ({) that of borrower and 
creditor and (») that of principal and agent, 
and in these dealings, the plaintiff as creditor 
has demands against the defendant, while the 
defendant as the principal has independent 
demands against the plaintiff as his agent, and 
the items relating to all the dealings are entered 
in one account, such an account is clearly a 
mutual, current and open account and a suit for 
recovery the amount due on it is governed by 
Art. 85. The absence of a shifting balance is not 
a decisive factor in case of mutual, open and 
current accounts. 185 I.C. 805=1939 L. 356. 
See also 1941 P.W.N, 638. An ‘ open account*, 
what is. See roo I.C. 815 = 28 Punj.L.R. 146. 
Dealings should be entered in an account con¬ 
sisting of mutual items of debit and credit. 63 
I.C. 950=23 Bom.L.R. 540. There must be 
transactions on each side, creating independent 
obligations on the other, and not merely trans¬ 
actions which create obligations on the one side, 
those on the other being merely complete or 
partial discharges of such obligations. 44 M.L.J. 
184=1923 M. 278 ; 1936 C. 382. See also 1923 

L. 656 ; 1923 L. 347 ; 1922 L. 338 ; 1922 L. 
316 ; 12 L. 420=1931 L. 241 ; 3 P.L.T. 492 ; 
(1911) 2 M.W.N. 440 ; 1927 M. 819=103 I.C. 
48; 1930 0.287; 15N.L.J. 105; 1930L. 711; 
1936 A.M.L.J. 68 ; 130 I.C. 574=1931 L. 309 ; 
1933 A.L.J. 1283 ; 1937 R. 340 ; 58 G. 649= 
34 C.W.N. 1175. In other words, the dealings 
must be such that there may be balance in favour 
of either party and not always in favour of one 
party in the very nature of the transactions. 44 

M. L.J. 184 ; 47 B. 128=1923 B. 82 ; 4 P.L.T. 

571 ; 1927 225 = 29 Bom.L.R. 375 ; 35 Bom. 

L.R. 929=1933 B. 450. But see also 106 I.G. 
53. But actual shifting balance is not necessary. 
50 I.G.,669 ; 47 B, 128 ; 1923 N. 108 ; 1924 P. 
102 ; 29 Bom.L.R. 575=1927 B. 225 ; nor does 
it afford a real test of mutuality, 17 I.C. 48= 

23 M.L.J. 516 ; 142 I.C. 123=1933 N. 50 ; 15 

N. L.J. 105=29 N.L.R. 20. The question 
whether an account is mutual, open and current 
80 as-to attract the operation of Art. 85 is one of 


fact and must depend upon the nature of the 
dealings between the parties, nature of the 
entries' and other relevant circumstances. In 
order that an account should be mutual, there 
must be dealings between the parties and such 
dealings must be capable of giving rise to inde¬ 
pendent obligations on each side of the account 
at any given period or stage. One test commonly 
applied is the possibility of shifting balances 
sometimes in favour of one party and sometimes 
in favour of the other. But that test is not 
conclusive or decisive of the matter. The real 
test is whether the dealings between the parties 
are of such a nature that the balance might so 
shift. An account current means a running 


account, that is, an account which is continued 
and not stopped or closed. If the account is 
running, that is to say, if it is unclosed, then it is 
open and current. Mere cessation of dealings 
between the parties, however, does not mean 
that the account is closed. The real question in 
each case wotUd be what is the intention of the 
parties. 35 Bom.L.R. 929 =='933 B. 450. Where 
there is no open account on the date of suit, 
the plaintiff cannot sue on a mutual account and 
claim the benefit of Art. 85. i 933 B. 450~35 

Bom.L.R. 929. Each party must have a demand 
against the other, i.e., each party should be able 
to say against the other “I have an account 

against you.’* 5 759 > 8 C.L.J. 158 ; 3 L.L.J. 

362 ; 8 Bur.L.T. 116=27 I.G. 879. See also 17 
P.W.R. 1920 = 54 I.C. 453 ; 47 B. 128 ; 24 I.C. 
128 (M.) ; 17 I.C. 48=23 M.L.J. 516 ; 22 M.L. 
J. 14=12 I.C. 673; 6 B. 134; 10 M. 259; 
32 A. II ; 17 M. 293 : 22 B. 606 ; 39 A. 33 ; 
132 I.C. 420 (A.); 1939 N.L.J. 109= 1939 N. 113; 
1940 A. 209 ; 1938 A.M.L.J. 68 ; 1938 

L. 264. In order to bring a case within the 
article, it is necessary that the dealings 
on either side must be so independent of each 
other that neither party giving credit to the other 
relied on the debt which he had against him. 
140 I.C. 187 (L.). The account must be con¬ 
tinuous or current, uninterrupted or unclosed by 
settlement or otherwise, consisting of a series of 
transactions, from which the balance due to 
one of them is or can be easily ascertained. 1923 

L ^ij.7 • ^ P.L^T* 49^* ffwo 6 
142 ; 100 I.C. 815=28 P.L.R. 146. Where 

independent obligations are created between the 
parties and the accounts are never closed even 
though annual balances are struck, the fact that 
the balance has been in favour of same party 
during the last few years does not take the trans.- 
action out of the category of Art. 85. I.L.R. 
(1938) A. 741 ===1938 A.L.J. 773 = 1938 A. 504. 

A mutual, open and current account continuous 
as such, so long as the account remains open and 
current. It would not become a non-mutual, 
open and current account, merely by reason of 
the fact that after a certain date the account 
was one-sided. The mutuality results from the 
reciprocal claims which can spring out of the 
transactions which once made the account 
mutual. Where an acknowledgment closes the 
old account, then the old account ceases to be a 
mutual, open and current account. It could 
cease to be open and it could cease to be current, 
but it could never lose the quality of mutuality. 
With the end of either of the first-mentioned 
characteristics would end the applicability of 

Art. 85. 1939 N.L.J. 109=1939 N. 113. Plain* 
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Description of suit. 


86. On a policy of insurance, when 
the sum assured is payable immediately 
after proof of the death or loss has been 
given to or received by the insurers. 

Sy, By the assured to recover pre¬ 
mia paid under a policy voidable at the 
election of the insurers. 

88. Against a factor for an ac- 
ccount. 


89. By a principal against his agent 
for movable property received by the 
latter and not accounted for. 


Period of limitation. 


[Three years] 


Time from which period 
begins to run. 




^[Threc years] 


• • • 


'['Phree years] 


• • • 


^ [Three years] 


• « 


*[The date of the death of the 

deceased.] 


When the insurers elect to avoid 
the policy. 


When the account is, during 
the continuance of the agency, 
demanded and refused or, where 
no such demand is made, when 
the agency terminates. 

Ditto. 


LEG, REF. 

‘Substituted by Act XI of 1923, S. 2 and 
Sch. I, for “Ditto**. 

* Substituted by Act IV of 1938, S. 122. 

NOTES. 

tiff sending moneys to defendant as loans— 
Defendant making purchases for plaintiff and 
advancing moneys for him—All these accounts 
debited and credited in the defendant’s account, 
by the plaintiff—Account, is a mutual, open 
and current. 27 A.L.J. 73=112 LC. 715. The 
phraseology of Art. 85 is wide and comprehensive 
and does not exclude from its purview the case 
of a principal and agent between whom a mutual 
open and current account has existed, ioqq L 
71a. 

Illustrative Cases. —The following are cover¬ 
ed by the article:—Agency business in selling 
pods on commission, on behalf of the defendant 
involving mutual accounts. 1922 L. 338 ; 27* 
LC. 773; 34 Bom.L.R. 1410; 34 Bom.L.R. 
*26^=^932 B. 593 ; 15 LC. 356 ; 62 I.C. 898 ; 
29 LC. 462=1915 M.W.N. 419 ; 58 C. 649 = 
34 C.W.N. 1175 " Suit for money due on a 
bhahi account. 54 LC. 453. But see 12 L. 420= 
1931 L. Q41. Agent for both the parties lending 
money to each other as the agent of the other 
and keeping a current account, i Bur.L.J. 240 

*923 E* t 8 . Defendant in the employment of 
plaintiff taking advance from time to time as 
against salary—Suit to recover excess. 87 I C 
832 = 1925 N. 295. The defendant firm was 
depositing money with the plaintiff Bank from 
time to time and the plaintiff Bank was allowing 
them to draw money in excess of the deposits 
with the result that the balance was frequently 
shifting in favour of one or the other party, 
//f/rf, that the account was a mutual, open and 
current one. 15 L. 652=1934 L. 358. Article 
inapplicable where plaintiff is alone the banker 
advancing and receiving part-payments, with 
balance always in his favour. 37 LC. 300; 12 
L. 420=1931 L. 241 ; or a tradesman supplying 
goods on credit. 88 LC. 747=1925 P. 806; 
*930 O. 287. Goods sold and delivered from 
time to time—Payment by customer from time 
to time without specifying item. 1935 

^L.J. 33^*935 A. 131. Suit for accounts 
after tlie agency dealings had stopped is not 


governed by this article. 37 LC. 875=5 L.W. 

375 * Servant debited witli sum advanced_ 

Salary credited when due—^Account is not 
mutual. 1927 M. 819=103 LG. 48 ; 7 P. 238 
= 107 LC. 533; 108 LC. 694. Where the 

contract is for outright sale and there is no sti¬ 
pulation that the accounts should be settled after 
the goods had been resold in the market by Ac 
purchaser time for instituting a suit for the price 
runs from the date of the initial purchase and 
the period is that provided in Art. 52, and not 
Art. 85. 1931 A.L.J. 363=1931 A. 229, In a 

suit on settlement of accounts on striking balance 
it was held that the account was not a mutual 
open and current account within the meaning of 
Art. 85 but an account stated within that of 
Art. 64 and that therefore the suit was within 
time. 130 I.C. 570. The mere fact that subse¬ 
quent to the date of the striking of the balance, 
there were four items on each side of the account 
could not have the effect of converting it into a 
mutual, open and current account. 131 I.C. 
292=1931 L. 233. As to when time b^ns to 
run, j<'^5 C. 2U ; 5 C. 759 at 764; i L. 12= 
55 LC. 872. 

Art. 86,—Time runs from the date that proof 
of loss is given. 6 B.H.C.R. (A.C.J.) 34. The 
policy of insurance contained a clause that “ the 
Company should not be liable for any loss or 
damage after the expiration of twelve months 
from the happening of the loss or damage, unl ^ 
the claim was the subiect of pending action or 
arbitration.” \Vherc the suit was filed more 
than twelve months after the fire, and there had 
been no reference to arbitration and all the 

had been spent in the investigation of the_ 

and delay by the insured. Held, that (i) the 
words “ pending action ” referr^ only to a 
pending suit and not to steps which the company 
might take in the investigation of the claim; 
(ii) that the clause only provided that die 
company shall not be liable if tho claim was made 
more than twelve months from the date of the 
loss and not that the insured should not have Ac 
right to sue after twelve months ; so it was not 
against public policy and it did not contravene 
the provisions of S, 28 of the Contract Act, cr 
Art. 86. II R. 475=1934 R. 15, 

Art. 89: Scope and Appucaeiuty.^Ai to 
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applicability, see 39 M. 376=28 M.L.J. 140 ; 109 
I.G. 332=1928 M. 906; 1930 M.W.N. 1199; 
1937 A.LJ. 264=1937 A. 363. Art. 89 would 
apply if the defendant acted as plaintiff’s agent 
implied or express. If there is no agency, Art. 
120 would apply. 45 M. 648 = 42 M.L.J. 507. 
Art. 89 and not Art. 115 applies even where the 
relation of principal and agent is created by a 
written agreement. 4 P. 289=89 I.G. 275. 
But when the contract is registered. Art. 116 
applies. 12 G. 357. A legal practitioner, who 
happens to be the agent of a party, does not 
cease to be such agent merely because he gets 
a vakalatnama from his principal and sues on 
the strength of it for realising the amount due to 
his principal. 1935 L. 49. Termination of 
agency—Burden of proof. 1935 L. 49. Co- 
sharer managing property on behalf of another 
co-sharer is an agent of the latter. 40 C. 108 
= 18 I.G. 735=17 G.L.J. 103. See also 26 Bom. 
L/R. 1165=1925 B. 148. But see 7 A. 25. 
Where joint property is in possession of one 
member of the family, he holds the same as agent 
for the others, and a suit by the latter for an 
account of such property and for recovery of 
their shares is governed by this article. 45 B. 313 
,=59 I-C. 357. See also 27 C.W.N. 725=1923 
P.C. 31 ; 30 Bom.L.R. 912 = 1928 B. 365 ; 1928 
N. 256. When after partition one brother is 
recovering outstandings originally due to the 
joint family, there must be an implied contract 
of agency between one brother and the other, 
and a suit by the other brother for rendition of 
accounts and recovery of his share of the joint 
outstandings is governed not by Art. 62 or Art. 
120, but by Art. 89. 116 I.G. 327= 1929 L. 407. 

Also suit by coparcener against manager for 
recovery of outstandings collected and mis¬ 
appropriated. 121 I.G. 205=1930 P.G. 18 
(P.C.). (1925 M. 922, reversed). When by an 

oral agreement one tenant-in-common is left in 
possession as the agent of the other tenants-in- 
common, if one of them sues him for an account, 
the suit is governed by Art. 89. 54 M. 654= 

62 M.L.J. 45=33 L.W. 1 = 1931 M. 185 (2). 
Director of limited company whether agent 
within article. See 5 L. 27=79 I.G. 740=1924 

L. 435. Loan raised on security of shares— 
Creditor selling shares—Subsequent suit by 
debtor for surplus and account—Limitation— 
Relation of principal and agent—If exists. See 
55 L.W. 90=(i942) I MLJ. 274. Su . by 
Munic pality against Secretary and Execu ive 
OflScer for recovery ot moneys embezzied on 
account of his negligence is governed by ih's 
article 46 A 175=22 A L.J. 26. Ghairnian 
of Municipality is not agent ol the Council. 22 

M. 342 Money is movable property within this 
article. 21 C.W.N. 591=40 I.G. 359; 39 M. 
376=26 LG. 740=28 M.L.J. 140 ; 49 G. 250 
= 26 C.W.N. 61 ; 32 C. 719 ; 35 G. 298. A 

suit for accounts against a rent collector is 
governed by article. 49 C. 250=26 C.W.N. 61 
= 1922 C. 355. Art. 89 applies to a suit by a 
principal against his agent for an account and 
for any money that may be found due on the 
taking of such account. The starting p>oint of 
Hmitation is (i) when the account is demanded 
and refused, or (2) when the agency terminates. 
35 Bom.L.R. 929= 1933 B. 450 ; 1933 A. 642 = 
1933 A.L.J. 1009. A-suit by the principal against 


the agent for recovery of certain sums misappro¬ 
priated by him is governed by Art. 89 and not 
Art. 62. Art. 89 is not confined to suits for 
accounts only. 60 C. 1347 = 38 C.W.N. 211 = 
t 934 G. 238. Where accounts of an agent have 
already been adjusted, suit for money found due 
is not governed by this article. 25 G.L.J. 33 = 
21 C.W.N. 591. Article inapplicable to suit 
against heirs of agent. 17 C.W.N. 5 = 16 I.G. 
742; 16 C.W.N. 1042=16 I.G. 414; I P.R. 
1912=13 LG. 930=1923 P* 259. But see contra 
47 M.L.J. 483=1924 M. 840. The proper 
article applicable to a suit by the legal representative 
of the principal against the agent for accounts is 
Art. 89. The article is not restricted to a suit 
by the principal against the agent or vice versa. 
It also applies to a suit by or against the legal 
representatives of the principal or of the agent. 
The omission of any mention of legal represen¬ 
tatives in the words under “ Description of suit ” 
in Art. 89 does not mean that the article does not 
apply to a suit by or against the legal represen¬ 
tatives. 40 C.W.N. 245 = 62 C.L.J. 464: 44 
C. 1=31 M.L.J. 836 (P.C.); 85 I.G. 704= 
1925 A. 682. Time runs from the termination 
of the agency (i.e.) the death of the principal 
{see 26 C.W.N. 320=1922 C. 53 ; 43 G. 248) 
whether the principal has demanded an account 
or not. 44 G. I (P.C.). Pleader engaged for 
several suits—Death of pleader—Suit for moneys 
advanced against legal representatives is barred 
in respect of suits disposed of more than three 
years prior to the suit. 50 M. 249=99 LG. 456 
= 1927 M. 157. After a dissolution of partner¬ 
ship an agreement was entered into by the 
partners to the effect that the two partners, as 
mentioned in the agreement, were to collect the 
outstandings of the partnership as trustees and 
to deposit the amount in a bank after paying off 
the partnership liabilities and to share it equally. 
Then a suit had been instituted for rendition of 
accounts of the moneys realized as per agreement. 
Held, that under the above-mentioned circum¬ 
stances the suit was governed by Art. 89 and not 
by Art. 106 of the Act, because by virtue of the 
said agreement the trustee partners were the 
agents of the partnership for recovering the 
assets and therefore the suit was essentially 
between the principal and an agent and for 
accounts. 134 I.G. 527=1931 L- 300. A suit 
by one partner for partnership accounts (without 
a prayer for dissolution of partnership) based on 
an express agreement between the partners to 
render accounts and to distribute the profits 
annually is governed by Art. 120 and not 
Art. 89 or Art too or Ai*t. 116, 1933 N. 127 
= 29 N.L.R. 34. 

Starting limitation. —Whether failure to 
render accounts amounts to refusal under this 
article, see 53 I.G. 675 = 30 G.L.J. 90. If there 
is demand and there is no response, there is an 
implied refusal. 43 C. 248=19 C.W.N. 1070= 
30 I.G. 697. But see i P.R. 1912=13 I.G. 930 ; 
43 I.G. 570 (putting off not refusal) ; 3 P. 546 
=80 LG. 956. There must be a definite repudia¬ 
tion on the part of the defendant of a liability 
to account or any circumstances from which the 
failure or omission on his part to render accounts 
might be construed as a refusal. 56 G.L.J. 172, 
Non-compliance or evasion or procrastination 
nn the part of the agent amounts to a refusal. 
423 I.C. 228=1930 S. 142. Where there is no 
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demand and refusal, lime runs only from the 
termination of the agency. 20 C.W.N. 366 = 
29 I.C. 848. See also 1937 .A.L.j. 264=1937 A. 

3G3; 35 G. 298; 32 c. 719; 11 vv.k. 76. 

Agency terminates when agency business is 
complete. Question of termination depends on 
circumstances of each case, 21 S.L.R. 336; 
no I.C. 575=1928 L. 833. See also 40 L.W. 
538=1934 M. 691. Tlie question when an 
agency terminates is a question of fact. 41 M. 
1=45 I.C. 430. See also 37 I.C. 875 = 5 L.W. 
375 ; 31 M.L.J. 685^ 36 I.C. 804. In a suit by 
heirs of the principal for accounts, time runs 
from the death of the principal which terminates 
the agency. 44 C. i (P.C.) ; 26 C.W.N. 320 ; 
43 C. 248. Where an agent is appointed by a 
certain person and thereafter that person dies, 
and the agent continues to hold service under 
the son of the deceased principal, the agency 
created by the deceased terminates on his death, 
and the subsequent service of the agent under his 
son should be regarded as a new agency held 
under the son of the decceased principal. The 
two periods should be separately considered, and 
if a suit for accounts in respect of the anterior 
period is instituted more than three years after 
the death of tlie former principal, that suit must 
be regarded as barred. 40 C.W.N. 245 = 62 
C.L.J. ^64. Wlicre an agency docs not terminate 
with the death of the principal but terminates 
with the completion of a transaction which has 
occurred in the lifetime of the principal, the 
terniimis a quo for limitation under Art. 89 begins 
from the completion of the transaction. 1929 L. 
883; 1939 M. 114 ; 1939 L. 738 (suit to recover 
money collected by agent—Agency revoked by 
letter—Starting point). Subsequent resupap- 
tion of work after termination of agency cannot 
prevent running of time as regards the first 
agency. 30 I.C. 691 (M.) ; q6 I.C. 740=28 
M.L.J. 1.40. See also 40 C.W.N. 245 = 62 
C.L.J. 464. As to suit by co-sharcr for his share 
of profits, see 1936 A.W.R. 700. See also 1939 M. 
671 ; 1939 A.L.J. 428. On this article, see also 
1936 M. 170. In the case of co-principals 
demand by one only docs not start limitation. 

2 P. 585=1923 P. 464. joint and several 
principals—Death of one—If terminates agency 
as regards survivor—Suit by latter—Limitation. 
1936 C. 650. The pica of limitation must be 
specifically raised supported by necessary facts. 

3 P. 546 = 80 I.C, 956. On this article, see also 
21 M.L.J. 453^^9 TC. 54. 

Arts. 89 and 90 .—Art. 90 and not Art. 89 is 
the article applicable to a suit in which the 
claim is based on the misconduct or neglect of 
an agent. A suit by a sabha against an ex- 
sccretary claiming a sum of money on the ground 
that he had wrongfully retained money due the 
jabha by not entering them in the accounts and 


had shown certain sums of money falsely as 
having been spent on behalf of the sabha when 
as a matter of fact they were not at all spent, 
is therefore governed by Art. 90, as there is an 
allegation of misconduct, and the suit filed within 
three years of the discovery of the misconduct 
would be in time. 48 L.W. 775=1939 M. 114. 
See also 1938 M. 38. 

Arts. 89 and 120 .—In a case where a hundi is 
vested in the defendant for payment of debts of 
third person, the defendant’s obligation to account 
is equitable. If the defendant is to be regarded 
as an agent of such third person for the purpose 
of paying off his creditors, the suit for accounts 
will fall under Art. 89, if not under Art. 120. 
But, in both cases, time will run from the date 
at which the defendant had denied such third 
person’s claim, or in any other manner infringed 
or threatened to infringe his right. 1936 M. 876; 
49 L.W, 608=1939 M. 671 (Joint creditors— 
Pronotc by debtor in favour of one—Arrange¬ 
ment that the latter should collect and pay die 
other his share—Relationship is one of trust, 
not agency—Art. 120 applies). 

Art. 90 .—This is a residuary article with 
regard to actions between principal and agent 
and would apply only if no other article applies. 
109 I.C. 332=1928 M. 906. “Neglect or 
misconduct ”—Meaning of. (Ibid.) Per Page^ 
C.J. —.\rt. 90 is not happily worded, for the 
law knows nothing of negligence or misconduct 
in the abstract, and no cause of action can exist 
and no suit will lie that is founded on negligence 
or misconduct as such. A suit for negligence 
means a suit in respect of some negligence, act or 
omission (and the words in the third column 
mean) “ from the time when the negligent act 
or omission becomes known to the plaintiff.** 
9 R. 575. Limitation applicable to a suit brought 
against an advocate for neglect or misconduct in 
his professional duties is that prescribed by Art. 
90 and not by S. 24, as such suit arises on negli¬ 
gence arising out of contract between principal 
and agent and not out of tort. 1938 Rang.L.R. 
457= 176 I.C. 608=1938 R. 258 (F.B.). A suit 
in which a client claims damages for negligence 
of his advocate is governed by Art. 90. Limi¬ 
tation runs from the date when the negligent act 
becomes known to the plaintiff and not from the 
date when the plaintiff discovers the act to be 
negligent. 9 R. 575. Where conduct of the 
directors of a bank is such as to render them 
liable to tlie amount lost by the bank owing to 
wilful breach of their obligation as directors, 
Art. 90 and not Art. 36 applies. 160 I.C. 759 
= 1936 L. 271. Where director of a bank 
acted in a transaction as an agent of the bank, 
the suit by the bank against him is a 
suit by a principal against an agent to 
which Art. 90 applies. {5 L. 27, Foil.) 17 
L. 262 = 38 P. L. R. 526=1936 L. 268. 
Suit for recovery of unauthorizM payments 
made by agent on account of princip^ is governed 
by this article. 36 I.C. 418=9 Bur.L.T. ijo* 
See also 1938 M. 38. In a suit against agent ^ 
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misconduct, limitation runs from the time when 
the account books are got from the agent, when 
only the plaintiff will come to know of the mis¬ 
conduct. 25 I.C. 136=7 Bur.L.T. 199. Money 
entrusted to person with direction to 
dispose them off in particular manner 
•—Person wrongfully retaining it in his 
hands—Suit for recovery of such money— 
Limitation runs from the date the matter 
comes to the knowledge of the principal. 1930 A. 
397, Suit by principal against agent for recover¬ 
ing secret profit made by latter. Time would 
run only from the date on which the plaintiffs 
came to know that the defendant had made a 
secret profit. 25 A.L.J. 448= 1927 A. 436. Before 
Art. 90 can be invoked it must be ascertained at 
which time or on what date the fact of the 
defendant’s withholding of the money from the 
plaintiff became known to him. 58 C. 923 
*931 C. 738. The starting point of limitation is 
the knowledge that something has been omitted 
or done. This knowledge must be the knowledge 
of all the facts ; if the plaintiff is lulled into a 
sense of security by being led to believe that 
something was done which was not in fact done, 
or that something was not done which 
was in fact done, clearly time 
carmot run against him. But once he 
knows the true facts, it is for him to judge 
of their legal consequences, and he cannot 
afterwards say that he did not know what those 
legal consequences might be. Where a suit is 
brought against an advocate for neglect or mis¬ 
conduct in and about his duties as professional 
adviser in failing to join certain party in appeal, 
the fact that the plaintiff was aware of the neglect 
at the institution of the appeal but knew it to be 
actionable as such only when the appeal was lost 
does not extend time. 1938 Rang.L.R. 457 = 
176 I.C. 608=1938 R. 258 (F.B.). Art. 90 does 
not say that time begins to run when the cause of 
action for neglect or misconduct became known 
to the plaintiff, but when the neglect or mis¬ 
conduct became known. In a suit against 
an Advocate for neglect or misconduct 
in respect of his duty , it cannot be said 
that when once the plaintiff is acquainted with 
what has happened, he can sit still and say that 
•time does not run against him until he chooses 
to take the view that the omission of which he is 
aware is actionable neglect or that the act of 
which he is aware amounts to actionable mis¬ 
conduct. 1935 Rang.L.R. 457 = * 93 ^ R-258 
{F.B.). 

Art. 91 .—Art. 91 applies to suits of the kind 
mentioned in S. 39, Specific Relief Act. 16 A. 
73. \^ere plain® merely disputes the legal 
cBect of an instrument, it is not a-suit to cancel 


When the facts entitling the 
plaintiff to have the instrument 
I cancelled or set aside become 
* known to him. 


or set aside. See 23 A. 383 (P.C.). Article 
applies only where plaintiff or his predecessor in 
title was a party to instrument. 32 G. 4.79 • 12 
G.W.N. 815 ; 16 A, 73 ; 52 P.R. 1895 J 24 LC. 
246 (M.) ; 22 A. 90 ; 24 M.L.J. 592 ; 38 M. 
321 ; 64 I.C. 775=17 N.L.R. 169 ; 9 Luck. 365 
= ii O.W.N. 193=1934 O. 55; 1923 R. 82; 
1929 L. 816. An award is an instrument within 
the meaning of Art. 91. 1927 L. 172= 100 I.C. 

596. Article applies to suit to set aside an award 
which is not void but is only voidable. 15 I.C. 
819=5 S.L.R. 240. See also 1939 A.L.J. 642 = 
1939 A. 348 ; 1938 L. 869 ; 1938 N. 335. The 
instrument to be cancelled or set aside which is 
referred to in Art. 91 is that instrument which 
the plaintiff himself has actually asked to have 
cancelled or set aside and not one which he 
ought to have set aside. 1940 Rang.L.R. 35 = 
1939 R. 278. A party cannot impeach the decree 
incorporating the award unless he can show 
that a suit to set aside the award was brought 
within the period prescribed by Art. 91. 100 

LC. 596= 1927 L. 172. Where decree is binding, 
suit must be brought to set it aside within time. 
4 P. 510=6 P.L.T. 634. Article is inapplicable 
to reversioner suing to enforce his rights after the 
death of the widow who has alienated family 
porperty. 40 B. 51=30 I.C. 909 ; 19 B. 809 ; 
33 B. 88 ; 1929 L. 816. But see 32 Bom.L.R. 
1013 (void sale). Where the alienation was by a 
Hindu widow of an unrecognized portion of a 
bhag and the reversioner sued to have the same 
set aside after the lifetime of the widow. Held 
that the alienation being void ab initiOy limitation 
commenced from the date of the sale-deed and 
the suit was barred whether Art. 91 or Art. 120 
applied to the case. 32 Bom.L.R. 1013.’ An 
adopted son suing to set aside an alienation made 
by the deceased widow before adoption is in the 
position of reversioner. 48 B. 654=1925 B. 9, 
Art. 91 inapplicable to an alienation by an 
unauthorised person attacked by the successor 
in office of a mahant of religious institution. 1929 
L. 816. Also to a suit for declaration and injunc¬ 
tion by plaintiff alleging that the settlement 
deed under which the defendant claimed was 
sham and fictitious. 1929 M. 478. See also 
1939 A.LJ. 389=1939 A.W.R. (H.G.) 400- 
41 P.L.R. 657 ; 140 I.G. 709=9 O.W.N. 958 
(suit for possession on the ground that a deed of 
mortgage in respect of suit properties was a 
fictitious and sham transaction). If a person 
executes an instrument without authority to do so 
plaintiff need not sue to set it aside, but may 
treat it as of no effect. 24 C. 77 ; 14 M 26 * 

32 A 392 = 7 A.L.J. 387 ; i6 A. 73. Article 
inapphcable to suit to set aside alienation by a 
coparcener. 13 I.C. 547. Suit by juffior 
members ofMalabar tarwad to recover possession 
of property improperly alienated by Kamavan 
is not governed by this article. 46 M.L J 04,0= 
1934 M. 607. See aUo 27 M.L.J. 6 o= 4 *LC 346 
(alienation by ejaman of an AHasanthana family], 
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Alienation by an unauthorised guardian is void 
and need not be set aside. 83 P.R. 1916 = 33 I.G. 
643 ; 38 M. 1125-27 M.L.J. 285 ; 26 LC. 813 
— 10 N.L.R. 133. Art. 91 does not apply to a 
suit to set aside the sale of property belonging to 
a minor by his de Jacto guardian. See also 34 
C.VV.N. 642 (suit to avoid lease). 99 I.C. 1050 
= 1927 N. 145 ’ Suit to set aside a wrongiul 
lease by agent of tlie principal’s property is 
governed by Art. 144 and not by this article. 
130 I.C. 119=1931 O. 34. Suit denying the 
genuineness or the validity of the will is not 
governed by this article. 12 I.C. 49= 114 P. VV.R. 
igr I. Suit for declaration that a mortgage deed 
executed by plaintiff was witliout consideration 
and ineffectual to confer any right on defendant 
is governed by this article. 37 A. 640 = 29 I.C. 
968=13 A.L.J. 913. So also suit to set aside 
sale on ground of undue influence. 41 M.L.J. 
474 = 68 I.C. 352 ; 39 Bom.L.R. 1233 J 43 EC. 
164-1917 M.W.N. 906 ; 38 M. 321=24 M.L.J. 
592 ; 1938 R. 264 ; 1940 P. 201 (misrepre¬ 
sentation as to the real nature of the deed); 1938 
A.L.J. 502=1938 A. 451. The period of three 
years permitted by Art. 91 begins to run from 
the discovery of the plaintiff of the true nature 
of the deed which he had signed, and not from 
the date when he escaped from the influence by 
which according to the plaintiff, he was domi¬ 
nated. [15 C. 58 (P.C.), Rcf.J 61 LA. 224 = 9 
Luck. 178 = 67 M.L.J. 7 (P.C.). Suit to set 
aside gift executed under undue influence— 
—Limitation is three years from the date when 
the true facts became known to the plaintiff. 
7O.W.N. 1129=1931 0.34; 1931 A.L.J. 909! 
106 I.C. 903=1927 O. 629. The burden of 
proof is on the defendant to show that the plaintiff 
had clear and definite knowledge of the true 
facts. 182 LC. 801 (2) = 1939 A.L.J. 64.' = 

*939 34 ^* Suit for cancellation of 

document and suit for declaring document to 
be null and void distinguished—Latter class of 
suits is governed by Art. 120 and not by Art. 91. 
See 109 I.C. 54 = A. 267. Article is inappli¬ 
cable to void documents, the cancellation of 
which need not be claimed, and is not specifically 
claimed. 42 B. 638=47 I.C. 581 (T.B.) ; 33 
I.C. 441 = 17 Bom.L.R. 1137 (N.) ; 26 C.W.N. 
570=69 LC. 426; 26 C.VV.N. 479; 23 C.VV.N. 
93 = 49 I.G. 76 ; 65 LC. 224 ; 39 M. 456 = 28 
^■E.j. 571=29 I.C. I, Suit by vendee for 
declaration that the sale-deed is either void or 
voidable at his instance and for return of purchase 
money is under this article and time runs when 
he comes to know of the allcgcddcfects in vendor’s 
title. 1930 S. 66. Article lias been held to 
apply to a suit for declaration of invalidity of a 
registered adoption deed. 45 A. 169 = 20 A.L.J. 
945. If a lease is not binding on the plaintiff, he 
can recover Uie property without setting aside the 
lease. 1915 M.VV.N. 962 = 3* EC. 590. Where 
there exists a document, which, if valid and 
binding on a party, would defeat his right in 
recovering possession of any property, he must 
sue under Art. 91 for its cancellation. 38 B. 449 
= 22 I.G. 195. Art. 91 can have no application 
where the deed which the plaintiff challenges 
is one which was not executed by him or by one 
under whom he claims and where it is absolutely 
immaterial to the plaintiff whether it is cancelled 
or not. But it does apply to a case in which 
it is not possible to the plaintiff to get any relief 


until the instrument is set aside. In other words 
n the instrument is binding upon the plaintiff 
then, even though the plaint may have been 
made to look as much like a suit for recovery of 
lands as possible, the plaintiff in order to get any 
such relief must have the instrument cancelled 
or at any rate have a declaration of its invalidity as 
against him. 37 C.VV.N. 1141 = 1933 C. 812 • 
see also 1934 A.L.J. 817= 1934 A. 507. In a suil 
lor recovery of possession of land to which the 
plaintiff claimed to by entitled to inheritance 
and which had been transferred to the defendant 
by the deceased owner by means of fictidous 
sale-deed, held^ that the property having been 
found to be non-ancestral and to be the self- 
acquired property of the last owner, it was 
necessary for the plaintiff to obtain a cancellation 
of tlie sale-deed in favour of the defendant and 
that Art. 91 applied to the suit, even though the 
main prayer in the suit was a decree for possession 
of the land. 34 P.L.R. 412 = 1933 L. 399. 
Where a guardian sells immovable property 
belonging to a minor without the sanction of the 
Court and subsequently executes a second sale 
with the permission of the Court, the latter 
transferee can sue for possession outright and 
need not expressly sue to have the first sale set 
aside. To such a case Art. 120 and not Art. 91 
w'ill apply. 34 C.VV.N. 948. See also 1936 L. 
996. A suit by a creditor to declare the invaUdity 
as against him of a fraudulent transfer executed 
by his debtor is not governed by Art. 91, but is 
governed by Art. 120. 8 O.VV.N. 593=1031 
O. 333 - 

Ar(.s. 91 and 142 .—There is a wide difference 
between an instrument which is voidable and 
one which is void from tlie beginning. In the 
former the right under the contract continues 
until it is avoided and therefore restoration of 
properly handed over in pursuance of it cannot 
be claimed until the instrument is avoided either 
by the act of parties or through the Court. In 
the latter no legal contract ever came into being 
and so the rights of the parties are determined 
independently of the deed. There is no need to 
avoid or cancel that which never existed in the 
eye of the law and so the substantial relief claimed 
would not be governed by Art. 91, nor can the 
incre addition of an ancillary relief for cancella¬ 
tion wliich need nev'cr have been claimed make 
any dilfcrcncc. These observations apply equally 
whether the transaction is embodied in one instru¬ 
ment or two. If the legal parts can be separated 
from the illegal, then the relief of restitution in 
icspcct of the bad is not governed by Art. 91. 
If they cannot, even then Art. 91 would not 
^PP 4 ’» for the only dilTerencc is that the whole 
would be bad and so void ab mifio instead of only 
a part, nor can the fact tliat the other side 
elect in such a case to make restitution in respect 
of the bad and keep the good without altering 
the consideration make any difference. It is 
Art. 142 that applies to such a case. I.L.R.figgQ) 
N. 1 = 1938 N. 335 (F.B.). See also 20 P.L.'u 
957 = *940 P. aoi ; 19 P.L.T. 362 = 1938 P. 69. 
lit a suit where there is not only a p>rayef for 
cancellation of a document, as for exan^e, 
a hibanama, sought to be avoided but also for 
confirmation ol possession of Uie properties 
covered by the deed, die position mit be 
recognised that if the defendant is put in posses¬ 
sion by virtue of ^ instrument which is not 
void on the face ot it, a suit for possession cvet^ 
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Description of suit. 



Period of limitation. 


Time from which period 
begins to run. 


92. To declare the forgery of an 
instrument issued or registered. 

93- To declare the forgery of an 
instrument attempted to be enforced 
against the plaintiff. 

94. For property which the plaintiff 
has conveyed while insane. 


'[Three years] 
‘[Three years] 

'[Three years] 


95. To set aside a decree obtained 
by fraud, or for other relief on the 
ground of fraud. 


'[Three years] 


When the issue or registration 
becomes known to the plaintiff. 
The date of the attempt. 


When the plaintiff is restored 
to sanity, and has knowledge of 
the conveyance. 

When the fraud becomes 
known to the party wronged. 


LEG. REF. 

'Substituted by Act XI of 1923, S. 2 and 
Sch. I, for “Ditto”. 


NOTES. 

without a prayer for cancellation of the document 
would not take it out of the operation of Art. 91. 
In such a case, the prime facie title remains with 
the defendant, and until that title is defeated or 
displaced, the possession of the defendant cannot 
be disturbed. Art. 142 is inapplicable to such a 
ease. 65 G.L.J. 34=1937 C, 500. 

Art. 92 . —Art. 92 applies to a suit for a 
declaration that an alleged deed of relinquish¬ 
ment is a forgery. 102 I.C. 287. Will—Suit 
to declare not genuine and invalid on the ground 
of testator’s minority and absence of sound dis¬ 
posing state of mind—Limitation applicable. 

52 L.W. 44o=A.LR. 1941 M. 179. 

Art- 93 : Attempt to enforce includes the 
institution of proceedings in which the genuine¬ 
ness of the instrument is directly put in issue and 
to which the person against whom it is sought to 
be enforced is a necessary party. 40 M.L.J. 348 
=62 I.C. 531 ; 32 I.C. 99 (M.). An attempt to 
register a document is not an attempt to enforce 
it. 17 Bom.L.R. 635; 32 I.C. 99 (M.) 

Attempt to have a lease recorded under the 
Record-of-rights Act is not an attempt to enforce 
the lease, but an attempt to recover rent under 
the lease is. 40 B. 22 = 30 I.C. 399. Merc 
mention of will in written statement in a previous 
suit is not an attempt within this article. 62 
I*G»’ 53I=4 o M.L.J. 348 ; nor mention in the 
I>etition for succession certificate by a widow. 32 
99 (M.). A party challenging a document 
as forgery is not bound to set it aside by suit. 
(1916) 2 M.W.N. 325=37 I.C. 642. 

Art. 95 .—The article has no application when, 
on the face of the plaint, no equitable relief is 
claimed on the ground of fraud. 37 B. 158= 
19 I.C. 406. See also 25 C. 49 ; 6 A. 406. Art. 
95 applies and must apply to a case where the 
plaintiff has sustained loss or damage on account 
of the fraud of the defendant. It has no appli¬ 
cation to a suit for return of bonds lost or acquired 
by theft, or dishonest misappropriation or con¬ 
version. 38 Bom.L.R. 712=1936 B. 322. The 
object of the provision is to extend time in favour 
of the plaintiff where there is fraud. 5 A. 294 ; 
z6 B. I ; 30 M. 402. A decree obtained against 
a person treating him as a minor while in reality 
he is a major, is not a nullity. A suit by the 
defendant to declare that the decree obtained 
against him wrongly impleading him as a minor, 
is governed by Art. 95 and must be brought 

C.C.M .—439 


within three years ol the date of the decree. A 
suit after three years is clearly barred when 
the decree challenged is not a nullity. i8q I.C. 
535=21 P.L.T. 269. The heirs of the person 
against whom the fraudulent decree has been 
obtained, must also sue within the period pres- 
cribed by the article. 4 P. 510=1925 P. 625 
In a suit under Art. 95 to set aside an ex parte 
decree on the ground of fraud, it is not enough 
if the plaintiff proves merely that there was no 
service of summons on him. He must show 
that the decree was obtained by fraud ; he 
must show that the summons was fraudulently 
suppressed and by fraud of the plaintiff (in the 
former suit) he was kept in ignorance of the 
decree. 60 C.L.J. 120. Where a suit is filed to 
set aside a consent decree in a partition suit on 
the ground of fraud, Art. 95 applies and limita¬ 
tion runs from the date of the discovery of the 
fraud. 145 I.C .777=1933 S. 53. Sale in 
execution of a fraudulent decree cannot be set 
aside without setting aside the decree which is 
not a nullity. 20 C.W.N. 659=33 LC. 767 
Art. 95 governs such a suit. 23 M.L.J. 187 = 
16 LC. 843 ; 26 C. 326. See also 49 I.C. ♦ 
30 C.W.N. 59. Although there may be alle^ 
gaUons of fpud, still where they are unnecessary 
and the suit is really one for possession by the 
auction purchaser. Art. 138 and not this article 

applies 167LC. 481 = 1937 P. 33 '. If a sale 

IS sought to be set aside on the ground of fraud 
Art. 95 and not Art. 12 applies. 14 p. l.t. 44/ 

— '933 P* 473 * Suit to set aside execution sale 
on account of the fraud of the decree-holder in 
concealing encumbrances is also governed by this 
article. 16 I.C. 215 (M.). So also where the 
vendor has no title m the property sold, suit to 
set aside sale on the ground of fraud, 19 I.C. 

5. Also suit to recover possession of property 
as shebaits against defendants who were in pos¬ 
session under a certificate of sale under the Public 
Demands Recovery Act to which the plaintiffs 
were not parties. 34 C.W.N. 801. So also suit 
to recover together with interest money advanced 
on a fraudulent mortgage. 37I-C.351. ‘Other 
relief includes compensation for damages caused 
by fraud 27 M. 343. Knowledge of fraud 
implies definite knowledge and not mere suspicion 
6 A. 406; I/B. 341 (P.C.). The onus of 
proving such knowledge before period of limi¬ 
tation IS on the defendant. 17 B. 04.1 

^ 3' M. 230; 27 A. 540. ^Whe?l a 

Mahomedan son, who is not the authorised agent 
of his father, by mortgaging his father’s land 
holds himself out to be an agent, the limitation 
for a suit for compensauon starts from the date 
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Description oCsuit. 

Period of limitation. 

Time from which period 
begins to run. 

96. For relief on the ground of 
mistake. 

97. For money paid upon an exist¬ 
ing consideration which afterwards fails. 

'[Three years] 

'[Three years] 

When the mistake becomes 
known to the plaintiff. 

The date of the failure. 


LEG. REF, 

^Substituted by Act XI of 1923, S. 2 and 
Sch. I, for “Ditto”. 


NOTES. 

on which the father obtains a decree in a suit 
for possession of the mortgaged property and not 
from the date of institution of suit. Tiiough the 
plaintiff knew that the father reoudiated the 
agency directly he instituted his suit, he was in 
possession of the land and it was not until a 
decree was obtained that he suffered any loss. 
15* 5^^= 1934 Pesh. 49. Whether Art. 95 or 

115 applies to a suit for compensation against a 
pretended agent under S. 235 of the Contract 
Act, the period of limitation is three years. The 
date from which limitation starts is the date on 
which the plaintiff has notice that the implied 
agency did not exist, but it must be an effective 
notice. (Ibid.) 

Art. 96 : Scope of, — See 1924 L. 324 ; 20 B. 
511. Article applicable only to cases of mistake, 
loi I.G. 62=1927 C. 117. See also 18 L. 623 ; 
1936 L. 747; 40 C.W.N. 9*4=1936 C, 400 
(suit to rectify petition for adjustment of decree). 
Suit for recovery of excess of ccss paid by mistake 
is governed by this article. ^4 P. 448=1925 P. 
765. See also 1936 L. 747 ; 42 Bom.L.R. 491 
(suit to recover illegal tax levied by Munici¬ 
pality); 1938 L. 338 (wrong bills sent by 
mistake for electric current supplied by plain¬ 
tiff—Suit for balance of current supplied not 
charged) ; 1941 M. 742. Money paid by 

mistake—Nature of claim—Banker and custo¬ 
mer—Cheques drawn on bank by customer 
without funds—Suit for money paid on such 
cheques—Limitation. See 1941 P.W.N. 638. 
Execution sale—Subsequent decree in claim suit 
holding that judgment-debtor had no interest 
in property sold—Suit by purchaser for purchase- 
money from decree-holder—Limitation. See 

1941 M.W.N. 484. This article governs suit 
for refund of excess price paid on account of 
short delivery. 48 M. 925 = 49 M.L.J. 228. 
Mistake in partition. 45 B. 582 = 61 I.C. 34; 
54 M. 883=1931 M. 707 = 61 M.L.J. 4^0. 
(plaintiff allotted properties belonging to tliird 
party suing to reopen the partition and to re¬ 
adjust the shares). But see 55 I.C. 422. See also 
130 I.C. 552=1931 S. 27 (Art. 142 held to 
apply). Where Art. 141 was applied, mistake 
in lease, 48 I.C, 972 ; mistake in decree not 
covered by this article. 11 I.C, 537. It is open 
to the plaintiff or the defendant in a suit to 
adduce oral evidence in regard to the correct 
description of the property in a conveyance 
executed between them and relief in regard 
thereto may be granted even though a suit for 
rectification has not been filed and even though 
a suit is barred by limitation under Art. 96. 47 
L.W. 661 = 1938 M. 589 = (i938) i M.L.J. 806. 

Limitation runs only on actual discovery of mis¬ 
take. 25 A. 527 (P.C.). See also 6 M. 344. 
Mistake of law—If and when a ground for relief 


under article-Pure mistake of law-Mistake 
bearing upon private or special right of party 
seeking redress—Distinction. 56 M.L T 260^ 
Goods sold and delivered to one of two broth« 
trading independently—Other brother debited 
by mistake—Mistake subsequently discovered— 
Claim against nght person—Held Art. .;2 and 
not Art. 96 applied. 27 S.L. R. 81 = 1 qq, s 22 
Arts. 96 and 138 .—1937 p. 33 ,.^ ' 
Art. 97 : Applicability. — See 33 M.L.J. 577 
"" 4 ?..^■‘^•, 5 '?- As to distinction between appU- 
cabihty of tins article and of articles 115 and 116 
see 13 P. 192=1934 p. ,45. This article i 
applicable to the following suits : Suit for 
recovery of purchase money where the sale is 
inoperative and unenforceable, being only of 
reversionary interest. 45 A. 179=50 LA. 69= 
44 M.L.J. 489 (P.C.). [But see 1933 S. 370 ; 2*; 

593 (sale-deed void ab initio —Article inappli¬ 
cable).] Where the vendee is dispossessed by the 
true owner owing to the defective title of the 
vendor. 39 M.L.J. 449=60 I.C, 235; 46 M. 
40=43 M.L.J. 721. See also ^0 I.C. 815 (M) : 
32 I.C. 176=19 M.L.T. 163; 55 I.G. 93; 37 

B 538 : 48 M.L.J. 217=1925 M. 749. A pur- 

chaser s suit for refund of purchase-money owing 
to vendor failing to make out clear title. 50 A. 
95 — 25 A.L.J. 841. See also 28 Punj.L.R, 74. 
Registered sale deed—Vendee put in possession 

—Lease by him—Lessee dispossessed by vendor_ 

Suit by vendee for declaration of title against 
vendor and his brother—Sale found bin din g only 
as to vendor’s share—Subsequent suit by vendee 
for refund of excess purchase-money over half 
price of goods—Cause of action held started when 
previous suit was decided. 30 N.L.R. 138= 
*934 N. 16. See also 18 P. 654=1940 P, 81. 
Art. 97 applies in tlie case of a suit for refund of 
advance of moneys on mortgages subsequently 
declared void. 5 R. 283 = 54 I-A. 145=52 
^I-L.J. 579 (P.C.). Where die plaintiff,* who 
has advanced money on a mortgage, repudiates 
in himself and files a suit for the money paid, 
such a suit is not a suit for compensation for 
breach of contract and is governed either by 
Art. 62 or by Art. 97, according as to whether the 
contract is void or voidable and not Art. 116. 
*933 L. 581. Article applicable to a suit by a 
mortgagee who could not obtain possession of the 
mortgaged property by reason of a defect in the 
mortgagor’s title. 55 I.C. 413. See aho 13 L. 188 
= 1932 L. 382 ; or by a lessee evicted by a third 
party, for return of premium. 10 I.C. 486. Also 
to suit by the auction-purchaser for recovery of 
the pur^ase-money where execution sale is 
declared a nullity for want of any saleable 
interest in the judgment-debtor. 1922 M.W.N. 
561 = 1923 M. 23. See also 1937 O.WJ^, 83; 
30 C.W.N. 79. [But in 46 C. 670=36 MXJ. 
557 (P*G.), it has been held that a suit for recovery 
of purchase money by the purchaser at a pabn 
sale subsequently set aside in a suit, falb under 
Art. 62.] A suit for recovery of earnest money 
on tlie dismissal of a suit for specific performance 
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NOTES. 

of contract of sale is governed by the article. 
45 A. 378 = 21 A.L.J. 265. See also i8 Bom.L.R. 
806=41 B. 31 ; 1937 A.L.J. 812=1937 A. 689. 
But see 4 Bur.L.J. 160= 1925 R. 373. A suit for 
reimbursement by the purchaser of certain 
property of the amount paid for the redemption 
of an undisclosed mortgage, after the purchase 
in his favour was found to be sham and nominal, 
is not governed by Art. 97. It cannot be said 
to be “ for money paid upon an existing con¬ 
sideration which afterwards fails ” because ex 
hypothesi no consideration was ever intended for 
the transaction. (15 I.A. 211 ; 28 A. 466 and 
28 A. 618, Dist.) 32 Bom.L.R. 1376=1931 B. 
39. See also 197 I.G. 498. Relinquishment of 
rights—Money paid in consideration—Failure 
of deed to take effect—Claim for refund of money 
paid—Limitation Act, Arts. 62 or 97 appliabic 
and not Art. 116. 1930 A. 1112, Where the 

representative of the mortgagor paid the mort¬ 
gage amount to the representative of the mort¬ 
gagee and was subsequently compelled to pay 
it once over to a donee from the mortgagee, a 
suit by him to recover the money paid by him 
to the former with interest and expenses of prior 
litigation would be governed by Art. 97 and not 
Art. 62. The suit for compensation would even 
fall under Art. 116 as there was a stipulation for 
reimbursement in the redemption deed executed 
by the representative of the mortgagee, in case 
any difficulty was experienced in obtaining 
possession. 32 P.L.R. 457 “ ^ 93 * L.. 448. See 
also 1941 Pesh. 41 ; 1941 Pesh. 57. Plaintiff' 

wrongly paying defendants to redeem mortgage 
—^Third person obtaining foreclosure decree— 
Plaintiff paying him also to redeem mortgage— 
Suit to recover money wrongfully paid to defend¬ 
ants— Held, governed by this article and time 
began to run from date of foreclosure decree. 1935 
O.W.N. 549 = 1935 O. 378- A suit for refund of 
the purchase money paid under a registered 
instrument on the ground that the vendor had 
no title and there was no consideration is governed 
by Art. 116 and time begins to run only from the 
date of knowledge of vendor’s want of title or the 
purchaser is * dispossessed of the property in 
consequence thereof. It is not governed by 
Art. 62 or Art. 97 (45 B. 955 ; 8 P. 432 ; 118 
I.G. 203, Foil.). 133 I-G. 76=1931 S. 141. 

Where it was declared that certain property 
could not be sold in execution of a decree obtained 
by the plaintiff on foot of his mortgage deed and 
the decree became thereby infructuous and a suit 
for a simple money decree having been barred on 
that date, the plaintiff sued for damages for 
breach of a covenant for indemnity contained 
in the mortgage deed. Held, that the suit was 
governed by Art. 116 and not by Art. 62 or 97. 
Held, further that the suit was in time whether 
it was reckoned from the date of the objection 
to the plaintiff’s execution or the date of the 
decree nullifying the decree in favour of the 
plaintiff. 1932 A.L.J. 317 = 1932 A. 358. On 
a4th February, 1926, the plaintiff paid the 
receiver certain amount as part of the purchase 
moneys of the estate of the insolvent. The 
Insolvency Court having refused to sanction the 
transfer,,the purchaser applied in October, 1929, 
for a refund of the amount paid by him, and the 
Court dismissed his application, and he thereupon 


instituted a suit in May, 1931, for recovery of the 
amount. Meanwhile the property had been sold 
in auction in September, 1927. Held, that the 
suit was governed by Art, 97 and time commenced 
to run from the date of failure of consideration, 
namely, the date on which the property was sold 
to another person. 1934 A.L.J. 864=1934 A. 
547. A and B were mortgagees of a share each. 
Both sub-mortgaged the entire share to C. A 
paid to C his share, of the sub-mortgaged debt, 
but B defaulted. C obtained a joint decree 
against A and B and had both their mortgagee 
rights sold in execution, on 21-10-1927 and got 
possession of the same on 19-1-1928. A then 
filed suit against B on 9-1-1931 for the recovery 
of his share of the mortgage amount with interest, 
and the suit w^s framed as one for contribution. 
Held, the suit was barred by time, that Art. 120 
did not apply, that even if Art. 99 applied, limi¬ 
tation ran from date of sale and not date of dis¬ 
possession and that S. 69, Contract Act, had no 
application as payment was held not to have 
been made. 10 O.W.N. 919=1933 O. 478. 

Starting of Limitation. —As to what is date 
of failure of consideration, see 31 A. 68 ; 24 M. 
27 ; 38 M. 887 ; II B. 475 ; 25 A. 618 ; 19 G. 
123. Where lender was put in possession of land 
of the debtor for appropriation of the usufruct 
towards interest and there was no execution of a 
mortgage, the suit for money on dispossession of 
the land commences only from the date of dis¬ 
possession. 1937 R. 148 (37 B. 938 ; 25 M. 396 ; 
1927 P.C. 99>.Rel. on) ; 1937 A. 689. Where 

there was a suit on an existing consideration, time 
runs from failure of that suit. 103 I.C. 385 = 
1927 A. 756 [19 G. 123 (P.C.), Foil.] Where 
vendee is dispossessed under a decree of Court 
starting point of limitation is not the date of the 
decree but the date of the actual dispossession. 
46 M. 40=43 M.L.J. 721 ; 1927 L. 570. See 
also 10 I.G. 486 (lessee evicted by suit. 22 B. 
783 ; 26 A. 519. But see 30 C.W.N. 79). Where 
a decree-holder omitted to give credit in his 
execution application to certain amounts received 
from the judgment-debtor, the payment of which 
he had certified to the Court and had the house 
of the judgment-debtor sold in execution and 
realised amount for more than the amounts due 
to him. Held, that a suit by the judgmcnt-dcbtpr 
to recover the excess realised was governed by 
Art. 115 or 120 and not by Art. 97 and that the 
starting point of limitation was the date of sale. 

140 I.C. 472 = 1933 L. 112. Where an execution 
sale is declared a nullity, the starting point is the 
date of the decree of the first Court declaring the 
sale to be invalid and not of the appellate Court 
confirming the decree. 70 I.G. 45=1923 M. 23. 
See also 39 M.L.J. 449=60 I.G. 235 ; 1928 N. 134. 
The plaintiff purchased a decree. A suit to have 
that decree set aside on ground of fraud was 
decreed by the first Court but was reversed on 
appeal. The High Court, however, on second 
appeal restored the decree of the first Court. 
The plaintiff having sued for refund of the price 
on the ground of failure of consideration. Held, 
that time began to run from the date of the High 
Court’s decree. 133 I.C. 415 (i) = i93i A. 651. 
Where a decree is confirmed in appeal, time 
under Art. 97 runs from the date of the adverse 
judgment of the first Court. The running of 
time is not postponed by reason of the filing of 
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[Art. 98 


Description of suit. 

98. To make good out of the gene¬ 
ral estate of a deceased trustee the 
loss occasioned by a breach of trust. 


Period of limitation 


* [Three years] 


Time from which period 
begins to run. 

The date of the trustee’s death 
or, if the loss has not then resulted* 
the date of the loss. ’ 


LEG. REF. 

^ Substituted by Act XI of iq2't, S. ■> and 
Sch. I, for “Ditto”. 

NOTES. 

the appeal. 39 L.W. 147= *934 M- 224. As 
to limitation in a suit for refund of purchase- 
money where plaintiff is entitled to sue for 
specific performance, see 1923 R.’ 87. See also 
58 C.L.J. 235. Where a sale is void ab initio 
and possession is not given to the purhcascr, a 
suit to recover the purchase-money would be 
governed by Art. 62. Where, however, the title 
is imperfect and possession is not handed over 
and it is subsequently discovered that the contract 
of sale became void, Art. 97 would apply to a 
suit to recover the purchase money on an existing 
consideration which afterwards failed, and limi¬ 
tation would start from the time when the pur¬ 
chaser endeavoured to obtain possession of the 
property and being opposed found himself unable 
to obtain possession. But where possession has 
been handed over by the vendor to the vendee 
the cause of action would not arise till the vendee 
is dispossessed. 33 Bom.L,R. 1092 - 55 B. 565. 

118 I.C. 203 ; 14 M.L.J. 125 (RB.). In 
a suit for refund of purchase-money limitation 
will ordinarily run from the date of the agreement. 
But there may be special circumstances in which 
it would not. When there is a misapprehension 
as to the private rights of the vendor in the 
property which he purported to sell, the limitation 
begins when the true nature of those rights is 
discovered. 144 I.G. 724=1933 N. 244. " Once 
the plaintiff establishes that there was a misrepre¬ 
sentation and that he was kept from a knowledge 
of the defect in title by it, then the burden shihs 
to the other side. If the question of title has 
been bound up with a complicated family history, 
the plaintiff cannot know of the defect in the 
title with reasonable definiteness, until the Court 
has finally decided the matter and then the 
starting point is the date of decision in the 
appellate Court, 1933 N. 144. Certain occupancy 
tenants effected a mortgage in favour of one of 
their landlords. It was, however, set aside as 
having been brought about without the consent 
of the other landlords and the mortgagors were 
formally put in possession. Nevertheless, the 
mortgagee continued in possession for some time 
afterwards, and, on the ground that he was on 
some subsequent date dispossessed, the mortgagee 
brought a suit for money lent as on a failure of 
consideration. Held^ that time began to run 
from the date when the mortgage was held to be 
invalid and the mortgagors were put in possession, 
and not from the date when they were actually 
dispossessed. 34 P.L.R. 104—1933 L. 83. The 
plaintiff entered into a contract for the purchase 
of lands in 1916 but was unable to get possession 
of some ol them. His suit for possession was dis¬ 
missed in 1921. Within six years thereafter, the 


plaintiff brought the present suit for damaecs 
against his vendor for breach of the implied 
covenant of title. His subsequent suit for 
damages against vendor is governed by Art. 116 
and not Art. 97. 64 M.L.J. 336=1933 M. 126. 

in a suit tor recovery of damages due to breach of 
covenant as to title, Art. 97 applies and the date 
at which the party had notice of the defect as to 
title was the starting point of limitation. 31 Bom. 
L.R. 658=1929 B. 361. See also 137 I.C. 61 = 
1932 N. 3 (Art. ii6 applied). Contract of 
sale—Due diligence to be used by vendor in 
applying to the Court and obtain an order for 
sale Failure by vendor—Subsequent mortgage 
to another who had it sold in satisfaction thereof— 
Suit by the original vendee for the return of the 
deposit money is under this article. Time begins 
to run from the date, when the contract became 
impossible of performance or was rescinded or 
abandoned. 56 C. 455= 1929 C. 216. Contract 
to execute lease—Consideration paid in two 
instalments on different dates—Breach of contract 
—Suit for recovery of amounts paid—//rW, 
the suit was governed by this article or Art. 115, 
and that limitation began to run only from breach 
of agreement which could only be after the second 
payment by the plaintiff. 155 I.C. 1092=1935 
A- 759 * Where a lessee failing to get possession 
of the leased property sued for the return of the 
advance paid by him, held, the breach of the 
covenant to lease occurred from the commence¬ 
ment of the lease which was the starting point of 
limitation whether Art. 97 or Art. 116 applied. 
138 I.C. 119=1932 M. 255. 

Ams. 97 and 62 .—A suit for the return of the 
consideration by vendee of mortgagee rights 
against his vendor on the dismissal of a suit on 
the mortgage which was found to be without 
consideration and not binding on the heirs of the 
executants, is goi'crned by Art. 97 and not by 
Art. 62 and the starting point is date of disniissa l 
of .suit. 1942 A.L.W. 50. SeeaUo I.L.R. {1941) 
Kar. 498. 

Art. 98 .—Joint family property not the 
“general estate” within this article. 33 M. 308. 
Art. 98 docs no more than carry a 

deceased trustee’s liability for breach on to his 
estate after his death. It does not contemplate 
^y different cause of action. I.L.R. (1940) 
94= ^938 N. 30. A suit was brought against 
a daughter in respect of a breach of trust com¬ 
mitted by her fatlicr. She herself was not a 


4.11U sue naa noi comnuttea any wrong 
Act : also the defalcated money was not in her 
possession ; nor was there anything else in her 

u could be said to represent it. Hildt 

that the suit against her was clearly one to make 
good tlic loss occasioned by her father's breach 
of trust out of his general estate. To such a suit 

Art 98 would apply. I.L.R. (1940) N. 94== 

1938 N. 30. V.JT / ^ 
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Description of suit. Period of limitation. begil^s'Io‘r^^"'°‘^ 


99. For contribution by a party '[Three years] ... The date of the payment in 

who has paid the whole or more than excess of the plaintiff’s own share, 

his share of the amount due under a 

joint decree, or by a sharer in a joint 
estate who has paid the whole or more 
than his share of the amount of revenue 
due from himself and his co-sharers. 

100. By a co-trustee to enforce '[Three years] ... When the right to contribution 

against the estate of a deceased trustee a accrues. 

claim for contribution. 

101. For a seaman’s wages. '[Three years] ... The end of the voyage during 

which the wages are earned. 

102. For wages not otherwise ex- '[Three years] ... When the wages accrue due. 

pressly provided for by this schedule. 


103. By a Muhammadan for exigi- '[Thre 
ble dower (mu^wajjal). 


LEG. REF. 

'Substituted by Act XI of 1923, S.2 and 
Sch. I, for “Ditto”. 

NOTES. 

Art. 99.—Suit for reimbursement of money 
realized by coercive process is governed by this 
article. 26 C.W.N. 340. See also 22 A.L.J. 737 
= 1924 A. 843 (money payable by mortgagee 
under deed, realised from mortgagor). Article 
applies also to voluntary payments. 57 I.C. 484. 
One co-sharer paying revenue on behalf of 
another—No charge is created—Suit for contri¬ 
bution—Suit is governed by Art. 99 and not by 
Art. 132, 7 P. 613=111 I.C. 84. See also 44 

L.W. 135. Art. 99 applies only to a suit for a 
personal decree under a charge created by S. 82 
of the T, P. Act, but not to a suit to enforce the 
charge itself. 33 A. 708=8 A.L.J. 854. See also 35 
C.W.N. 678=1931 C. 493 (Article inapplicable 
to a suit to enforce a statutory charge under 
S. 171, B. T. Act). Co-mortgagor redeeming 
a mortgage becomes assignee of -the original 
security and therefore limitation for his suit for 
contribution is the same as that for a suit on the 
mortgage. 57 I.C. 868=25 C.W.N. 283. See 
also 44 L.W. 135. “The date of payment” is the 
date of acceptance of deposit of the money by the 
Court to the credit of the decree-holder. 1928 C. 
361. See also 1 940 P. 151. Where one member 
of a joint Hindu family pays a certain decree debt 
after separation and sues the others for contri¬ 
bution, Art. 99 applies and time runs only from 
the date of payment, and not the date when the 
debt was incurred. 1931 A.L.J. 651 = 1931 A. 
652. 

Art. 102 : ‘Wages’—Meaning of. — See 39 
A. 81 = 36 I.C. 871. Suit for commission by 
broker is not suit for wage. 36 I.C. 871. Suit 
by a bisardar for wages is governed by this article. 
26 O.C. 327. Suit for wages of cook employed 
in hotel, see (1937) i M.L.J. 329. As to suit for 
wages by weighman in a shop, see 90 I.C. 120 ; 
also suit for wages by person employed as salesman 


years] ... When the dower is demand¬ 
ed and refused or (where, dur¬ 
ing the continuance of the 
marriage, no such demand has 
been made) when the marriage 
is dissolved by death or divorce, 

'935 R* 235. Art. 102 applies only to suits for 
wages as such brought by the person entitled to 
the wages. A suit brought by person not entitled 
to the wages cannot therefore be regarded as a 
suit within the meaning of the article. 7 O.W.N. 
760=1930 O. 420. A village carpenter is an 
artisan within the meaning of Art. 7 and a suit 
for wages by him is governed by Art. 7 and not 
by Art. 102 or Art. 56. 152 I.C. 885 = 1934 N. 

260. Applicability— Shahna employed to watch 
crops attached in execution—Suit for wages— 
Limitation. 1935 A.L.J. 78=1935 A. 102. In 
the case of monthly wages, the wages accrue and 
become due in law on the final day of the month, 
and the period of limitation for recovery of arrears 
of monthly wages runs under Art. 102 from that 
date and not from the date of termination of 
service. 154 I.C. 7 ' 3='935 A.L.J. 379. 

Claim by archaka against trustee for 
‘tastik’ allowance. —The relationship of master 
and servant subsists between the trustee of a 
temple and the hereditary archaka attached to 
that temple and the trustees have a right to 
dismiss the archaka for misconduct. A suit by 
an archaka against the trustee for the emoluments 
of his office is a suit for wages coming under 
Art. 102. The allowance called ‘ tastik ’ paid 
by the trustee to his archaka, although paid out 
of Government revenue, is yet paid only in lieu of 
wages for the services rendered to the temple. 
So, a claim by an archaka to “ tastik ” allowance 
is governed by Art. 102. 1936 M. 149=70 

M.L.J. 220; 41 M. 528=1935 M. i24=te 

M.L.J. 132. 

Suit for money due from dismissed employee. 
—Defendant claiming set-off of arrears of pay— 
Plaint filed within three years of dismissal admit¬ 
ting arrears—Defendant’s claim for arrears not 
barred. 1936 C. 277=167 I.C. 265. 

Art. 103 .—Suit for prompt dower. See 78 
I.C. 106=1925 O. 267. Under Art. 103, time 
begins to run not from the date of demand of 
the dower but from the date of the refusal. 

I.R.L. 1937 A. 153=1937 A. 39. See also 
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Description of suit. 

Period of limitation. 

Time from which period 
begins to run. 

104. By a Muhammadan for de¬ 
ferred dower (mu’wajjal). 

* [Three years] 

1 

1 

When the marriage is dissolved 
by death or divorce. 

105. By a mortgagor after the mort¬ 
gage has been satisfied to recover sur¬ 
plus collections received by the mort¬ 
gagee. 

1 

* [Three years] 

1 

When the mortgagor re-enters 
on the mortgaged property. 

106. For an account and a share of 
the profits of a dissolved partnership. 

*[Thrcc years] 

The date of dissolution. 


LEG. REF. 

' Substituted by Act XI of 1923, S. 2 and 
Sch. I, for ‘‘Ditto”. 


NOTES. 

1937 L. 270. Article applicable to suits 
for dower on the basis of registered instm- 
ment. See 50 C. 253 = 36 C.L.J. 379. Art. 103 
is not applicable to a suit on a bond executed for 
the amount of dower. 99 I.C. 553= 1927 A. 268. 
Demand must be express and unambiguous. 
2 Beng.L.R. 306 : 24 W.R. 163 (P. C.) ; 142 
I.C. 833=1933 Pesh. 31. 

Arts. 103 and 104 .—Under Mahomedan Law 
a divorce by means of a written deed is valid if 
communicated to the wife. Hence, time under 
Arts. 103 and 104, for a suit for dower runs from 
the date of communication of divorce to the wife. 
The onus about the date of communication how¬ 
ever in such a suit is on the plaintiff. 1941 L. 
166. 

Art. l 04 .—It is a part of the Mahomedan 
Law that, so far as a claim for dower is concerned, 
the marriage is dissolved only when it comes to 
the wife’s notice, and there is nothing in Art. 104 
against that rule. So a suit brought by a 
Mahomedan wife for deferred dower is in time, 
if within three years from the date when the 
talak pronounced in her absence by her Iiusband 
was communicated to her, though it may be 
more than three years from the date of the 
pronouncement. 133 I.C. 375=1931 M. 647. 
Where a Mahomedan widow in possession in lieu 
of dower is dispossessed forcibly, limitation for 
her suit for the balance of her dower debt runs 
from such dispossession and not from the death 
of the husband. 33 A. 569 = 8 A.L.J. 578. 
Divorce by husband—Talaknama offering to 
pay deferred dower in instalments—Suit by wife 
after three years—If barred—Decree for instal¬ 
ments not barred—Power of Court to grant. 
1936 C. 627. 

Art. 105 .—As to applicability, see 38 I.C. 610 
= 20 O.C. 25 ; 32 I.C. 729 = 2 O.L.J. 620. 
(recovery of mesne profits and interest). Article 
has no application where the mortgagor recovers 
property by a redemption suit. 30 A. 225. 
See also 10 I.C, 402 ; 26 C.W.N. 123=1922 C. 
189. 

Art. 106.— See 36 Bom.L.R. 1065. Art. 106 
contemplates suits between partners inter se and 
does not apply to an action by partner against 
the sub-partner. Such an action is governed 
by Art. 120. 38 L.W. 858=65 M.L.J. 789. 
A suit for a declaration that certain property 
attached in execution of a decree against one of 
the partners as belonging solely to him, is not 


solely owned by him, and that plaintiff has got a 
share in it, is not a suit for account or for share 
of profits of a dissolved partnership and is not 
governed by Art. 106. 1933 A. 926. Art. 106 

only applies in the case of a partnership that has 
been already dissolved. 6R. 198= 1928 R. 160 ; 

138 I.C. 375= 1932 L. 519. Where a firm is not 
dissolved. Art. 106 docs not apply but only Art. 
120. 66 I.C. 811 = 25 C.W.N. 847. See abo 
37 L.W. 288=144 I.C. 573=1933 M, 353; 

48 I.C. 89 (M.) ; 37M.L.J. 353: 6 R. 198=1928 
R. 160. There is no scope for the application of 
Art. 106 where admittedly a memorandum has 
been drawn up on the dissolution of a partnership, 
embodying the settlement between the parties 
as to their respective rights on settlement of the 
accounts of the partnership. 1938 M. 133= 
(1937) 2 M.L.J. 511. Where a partnenhip is 
dissolved on the death of a partner, and it is 
sought to make the sons of the partner liable for 
debts due from him as a member of the partner¬ 
ship, a suit for recovery of the debts is governed 
by Art. 106, and must be instituted within three 
years of the death of the partner. 193^ 5*4 > 

167 I.C. 759. A suit by one partner for partner¬ 
ship accounts (without a prayer for dissolution 
of partnership) based on an express agreement 
between the partners to render accounts and to 
distribute the profits annually is governed by 
Art. 120 and not Art. 89 or Art. 106 or Art. 116. 
29 N.L.R. 34=15 N.L.J. 10=141 I.C. 277 (2) 
“*933 N. 127. After a dissolution of partner¬ 
ship, an agreement was entered into by the « 
partners to the effect that the two partners, as 
mentioned in the agreement, were to collect the 
outstandings of the partnership as trustee and 
to deposit the amount in a bank after paying off 
the partnership liabilities and to share it equally. 

A suit instituted for rendition of accounts of the 
moneys realized as per agreement was held to 
be governed by Art. 89 and not by Art. 106 of 
the Act. 134 I.C. 527=1931 L. 300. Art. 106 
does not apply to a suit by a legal representative 
of a deceased partner for accounts of the partner¬ 
ship business which was carried on by the surviv¬ 
ing partners after tlie death of tlie partner. The 
right of the legal representative is not a right to a 
share of the profits of a dissolved partner^p 
within the meaning of tliat article, but is a ri^ht 
accruing to him by the subsequent dealing with 
the assets belonging to the deceased partner. ^ 
C.W.N. 1065. The business of a partnership 
formed for running a chit fund, with the partner 
ship as the stake-holder, does not cease or termi¬ 
nate with tlic cxpir>' of the chit period of earlier 
if the auction of chits every month comes to an 
end earlier for other reasons. Accordingly for a 
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Description of suit. 

Period of limitation. 

Time from which period 
begins to nm. 

107. By the manager of a joint 
estate of an undivided family for contri¬ 
bution, in respect of a payment made by 
him on account of the estate. 

* [Three years] 

The date of the payment. 

108. By a lessor for the value of 
trees cut down by his lessee contrary to 
the terms of the lease. 

^ [Three years] 

When the trees are cut down. 

109. For the profits of immovable 
property belonging to the plaintiff 
which have been wrongfully received by 

'[Three years] 

When the profits are received. 

the defendant. 


• 


LEG. REF. 

1 Substituted by Act XI of 1923, S. 2 and 
Sch. I, for ‘‘Ditto”. 

NOTES. 

suit for dissolution and account of such a partner¬ 
ship time will not begin to run until all the assets 
of the partnership are realised and the liabilities 
paid, when alone the business can be said to 
come to an end. 54 L.W. 355={i94i) 2 M.L.J. 
490. Cessation of annual accounts and rendering 
of final account showing division of capital and 
revenue if constitutes dissolution of partnership. 
See 36 M. 185 = 25 M.L.J, 128 (P.C.). As to time 
of dissolution, see also 42 I.C. 459 = 62 P.W.R. 
1917 ; 32 I.C. 853=49 P.W.R. 1916. Even 
after business of die partnership is stopped, 
partnership can continue for purpose of realisa¬ 
tion of assets, and limitation for a suit for accounts 
begins from the date of the final dissolution. 143 
I.C. 903=1933 S. 121. Death of a partner 
effects dissolution. 7 N.L.J. 195—^924 263. 

See also 57 M. 378= 151 I.C. 81 =66 M.L.J. 625. 
Death of partner—Continuance of business by 
survivors and son of deceased partner in old 
firm name—Use of old prcmis^ and old accounts 
books—Suit for accounts—Limitation. 153 I.C. 
969 = 1935 L. 209. As to the effect of contract 
to continue partnership on death of a partner, 
see 1922 L. 343 ; loi P.R. 1914=27 I.C. 69 ; 
46 M.L.J. 503=80 I.C. 378. Where one of the 
divided members of a Hindu fa^ly running 
a business in partnership after partition, puts an 
end to the partnership, there is a dissolution and 
a suit by such member is governed by this article. 
63 I.C. 548= 19 A.L.J. 525. See also 1939 A. 217. 
So also where a partnership is already dissolved 
and a suit is for its winding up. 25 M. 149. 
Also suit for plaintiff*s share of partnership 
property purchased out of the partnership funds. 
30 A. 279=5 A.L.J. 278. Also a suit by the 
heirs of one of two brothers who carried on joint 
business for an account and a share of the profits. 
38 M. 1099=32 I.C. 1002. Also suit for decla¬ 
ration that the plaintiff retired from partnership 
on a certain date, that the partnership was dis¬ 
solved so far as he is concerned and for accounts 
and share of profits due to him. 22 G.W.N. 104 
=43 I.C. 893. Also suit for price of article 
delivered to a partner during the course of 
partnership. 10 I.C. 250. But if the plaintiff 
alleges such receipt after dissolution, suit to 
recover share within three years of such receipt is 
not barred, though a suit for account might be 
barred. See 6 B. 628 ; 20 B. 15 ; 28 M. 344 ; 
12 B.H.C. 97. But see 97 P.R. 1910 ; 34 B'. 515 


= ii Bom.L.R. 1354, disapproving 6 B. 628. A 
suit by an expelled partner for accounts or for 
dissolution and a share in the profits is governed 
by Art. 120 and not by Art. 106. 120 I.C. 613 

= 1930 L. 378. Suit for accounts of partnership 
—Decree—Amount found due to ex parte defend¬ 
ant—Suit by latter to recover—Limitation. Held^ 
that the claim was not analogous to one arising 
out of an adjustment of partnership accounts ; 
that the suit did not involve or require the kind 
of accounts taking usually directed in a case of 
the ordinary accounting kind ; and that the 
suit was therefore not governed by Art. 106. 
40 L.W. 792=1934 665=67 M.L.J. 413, 

Joint family business—Partition of part of pro¬ 
perties of family—Business still carried on in 
common for sometime—Outstandings collected 
by branches and retained—Suit for partition of 
undivided properties and for accounts of the 
collections—Art. 120 and not this article applies. 
45 L.W. 749=1937 M. 599. 

Art. 107 .—Time runs from the date on which 
the manager expends the money for family 
purposes. 20 G. 18. A suit for contribution 
by a member of a joint family who pays a decree 
debt after separation is governed by Art. 99 and 
not this article. See 134 I.C. 452 = 1931 A.L.J. 
651 = 1931 A. 652 cited under Art. 99. 

Art. 108.—Applicability. See 25 I.C. 704. 

Art. 109 .—The words “ wrong^lly received ” 
include receipts under a claim or title that cannot 
be legally susbtantiated, 2 L.W. 169=28 I.C. 
85 ; 26 C.W.N. 386=1922 C. 235. As to the 
meaning of the words “ wrongfully received,” 
see 162 I.C. 771=43 L.W. 706 = 1936 M. 
654. Ses also 1939 R. 365. They do not 
import bad faith on the part of the de¬ 
fendant. 10 W.R. 486. Reciept of rents and 
profits by one of several tenants-in-common on 
behalf of all cannot be said to be wrongful. 45 
M. 648 (F.B.) ; 131 I.C. 511 = 1931 R. 150. 
See also 1933 L. 951 ; 1938 R. 416. Advance 
collection of rent, if wrongful receipt. See 16 P. 
184=18 P.L.T. 162, Suit for share of profits— 
Suit by members of joint family against purchaser 
of another member’s interest in property— 
Inapplicability. 41 L.W. 138=68 M.L.J.* 487. 
See also 1941 N.L.J. 184 (suit for profits against 
person entrusted with property for safe custody). 

Illustrative cases. —A suit for recovery of 
profits by a person who was dispossessed under a 
decree, and who was subsequently restored to 
possession, the decree being reversed in appeal 
is governed by this article. 28 I.C. 85=2 L.W. 
169. See also 55 L.W. 264= (1942) 2 M.L.J. 472; 
22 C.W.N. 263=43 I.C. 781 (possession obtained 
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Description of suit. 

Period of limitation. 

Time from which period 
begins to run. 

MO. For arrears of rent. | 

* [Three years] 

When the arrears become due. 


LEG, REF. 

^ Substituted by Act XI of loa*:!, S. 2 
Sch. I, for “Ditto”. 


and 


NOTES. 

by defendant under a patni sale which was subse¬ 
quently set aside). Also suit by purchaser at a 
mortgage sale for recovery of profits received by a 
transferee lite. q 6 C.W.N. 386=1922 C. 
235. [In such cases proceedings to set aside the 
sale by the jud^ent-debtor does not operate to 
suspend limitation. 89 T.C. 1000=29 C.W.N. 
973]. See also 1937 A.W.R. 539= *937 A. 481 = 
*937 A.L.J. 979. Also suit for mesne profits by 
usufructuary mortgagee against mortgagor. 39 
A. 200=39 I.C. 663. Under the article mesne 
profits cannot be claimed for more than three 
years prior to suit. 26 I.C. 890= 19 C.W.N. 1167 ; 
22 C.W.N. 263 = 43 I C. 781 ; 13 I.C. 791 (M.) ; 
14 I.C, 801 (Bur.) ; 10 C. 785 (P.C.). Applica¬ 
tion by Official Assignee for mesne profits from 
mortgagee whose mortgage has been annulled. 
71 M.L.J. 289. Claim for profits wrongfully 
received by receiver appointed by Court. See 
50 L.W. 369 = 43 C.W.N. 897=1939 P.C. 178 
(P.C.). Government lands under management 
of Railway Company—Agreement of license by 
company for cultivation of special crops for one 
year—Suit for mesne profits—Limitation. See 
17 P.L.T. 206. See also 32 C. 118 ; 21 C. 157 
(P.C.) : 14 M. 328; 1925 A. 52. Starting point 
of limitation is the actual receipt of profits. 24 
I.C. 866=10 N.L.R. 76 ; 35 C. 996 ; 161 I.C. 
461 = 1936 R. 80 ; and not date of decision as to 
question of title of the plaintiff. 146 I.C, 939 
= *933 L. 615. The terms of Art. 109 arc 
perfectly plain and require that the suit must be 
brought within three years from the date when 
the profits were received. The starting point is 
the date when the profits were received and not 
the date when the cause of action for recover those 
profits arose, I.L.R. (1938) B. 107=40 Bom.L. 
R. 100=1938 B. 158, See also 1937 A. 481. 
Three years to be reckoned back from the date of 
the plaint and not date of application for acertain- 
ment of mesne profits. 68 I.C. 203 = 2 P.L.T* 
648. 

Arts. 109 and 116.—Where a mortgagor 
covenants to deliver possession to the mortgagee 
before a certain date and to pay rent at a certain 
rate till then and fails to do so and the mortgagee 
sues for possession and compensation. The suit 
is governed by Art. 116 and not by Art. 109, and 
it would be within time if brought within six 
years from the date fixed for delivering possession 
when the breach occurred. As it could not be 
said that the covenant to pay rent till possession 
was given on fixed date amounted to an implied 
agreement to continue to pay rent to the mort¬ 
gagee, if possession was not given, there is no 
successive breach of contract every year. 190 
I.C. 721 = 1940 O.W.N. 875=6 Luck. 203 = 
1941 O. I. 

Art. 110: Applicability. —Where the rela¬ 


tionship between the parties is not that of land¬ 
lord and tenant, the article has no application. 

25 B. 556 ; 13 M.L.J. 248 ; 18 W.R. 132. Rent 
is payable within the meaning of this article only 
when it is ascertained. 36 M. 438. See also 
12 I.C. 804=7 N.L.R. 169. Suit by assignee for 
arrears of rent comes within the article. 63 I.C. 
424; I P.L.J. 506=38 I.C. 102. See also 45 
C.W.N. 767—I-L.R. (194*) * Cal. 335=1942 
C. 222. Also suit for Kattubadi cess. 161 I.C. 
336=43 L.W. 522= 1936 M. 147. Also suit for 
money settled by auction for date and palm 
trees, 15 P. 626=17 P.L.T. 363=1936 P. 403. 

See also 30 S.L.R. 146 (suit for license fee for use 
of municipal land) ; 1936 R. 338) suit for 
ground rent). Suit to recover arrears of royalty 
and commission is not one for rent within Art. 
no. 19 I.C. 865=17 C.L.J. 372. Also suit 
for miras or customary dues payable to a chatram. 

16 M. 305. Suit for rent on a registered lease 
is governed by Art. 116 and not by Art. no. 44 
G. 759=44 1-A. 65=32 M.L.J. 357 (P.C.) ; 37 
B. 656=21 I.C. 315; 1942 P. 83; 133 

I.C. 102 = 53 C.L.J. 522=1931 C. 790. A 
suit for arrears of rent based on an unregistered 
kabuliyat is governed by Art. no and not by 
Art. 115. I.L.R. (1942) I C. 335=1942 C. 222 
=45 C.W.N. 787. [Decisions in 34 A. 464 and 
in 1 P.L.J. 504 to the contrary not go<^ law.] 
Suit for recovery of jodi payable by inamdar to 
zamindar is governed by this article. 1923 M.W. 
N. 524=1924 M. 73. Under S. 46 of the Con¬ 
tract Act, where no time is fixed for the perfor¬ 
mance of a contract a reasonable time must be 
allowed for its pcnormance. Where money has 
to be paid under a contract which docs not 
specify when such money is payable, then the 
money must be paid Nvithin a reasonable time, 
and limitation for a suit to recover the money 
would commence to run only after the expiry of 
such reasonable time. Royalty payable in res¬ 
pect of a coal mine cannot be treated on the 
same footing as rent, because the amount cannot 
be possibly ascertained until the raisings of coal 
have been weighed and checked, etc. 21 P.L.T. 
442 = 1940 P. 609. If a purchaser at a revenue 
sale annuls an under-tenure under S. 37 of 
Act XI of 1859, without having received any 
rent from the holder of it, he must be taken to 
have refused to recognise the under-tenure from 
the date of sale. He is only entitled to damages 
from him for use and occupation from the date 
of sale to the date of annulment and to mesne 
profits for the subsequent period. Obviously, to 
the claim for none of these periods, Art.i 10 would 
apply, as the claim would not be one " for 
arrears of rent ” within the meaning of this 
article. The article applicable would be Art 
120. 43 C.W.N. 469=69 C.L.J. 220=1939 C. 

468. 

Starting Point op Limitation. —Usually 
arrears of rent become due at the end of each 
fasli year. But a different time may in certain 
circumstance be the time from which tinK 
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Period of limitation. 

Time from which period 
begins to run. 

III. By a vendor of immovable 
property for personal payment of un¬ 

^ [Three years] 

The time fixed for completing 
the sale, or (where the title is 

paid purchase-monry. 


accepted after the time fixed for 
completion) the date of the accep¬ 
tance. 

112. For a call by a company regis¬ 
tered under any Statute or Act. 

'[Three years] 

When the call is payable. 


LEG. REF. 

^Substituted by Act XI of 1923 for “Ditto”. 

NOTES. 

begins to run. 46 M. 579=44 M.L.J. 318. See 
also 27 M. 143 (P.C.) and 29 M. 553 on this 
point. Thus, where right of landlord and that 
of tenant were vested in the same person, time 
begins to run only from the date when they 
vested in different persons. 46 M. 579=44 
M.L.J. 318. Where a date is fixed when the* 
rent would fall due, time runs from that date. 
37 M. 540=16 I.C. 934. See also 22 M.L.J. 451 
= 151.0.393; I P.L.J. 506 = 38 LC. 102 ; 1931 

A. 51. 

Art. 111 .—A suit to enforce the vendor’s lien 
for the unpaid purchase-money is governed by 
Art. 132 and not by this article. 29 M. 305 (F. 

B. ) ; overruling 21 M. 141 and 24 M. 233. * See 
also 22 B. 846 ; 18 B. 48 ; 2 A. 454 ; 30 A. 172. 
Article is not applicable to a suit to recover 
amount due under compromise in a suit for 
partition. 1928 L. 662 ; nor to a suit by the 
vendor to recover unpaid purchase-money which 
the vendee had failed to pay to a creditor of the 
vendor in accordance with his undertaking. 

1931 A.L.J. 985=1931 A. 419 ; 1937 A-LJ- 279 
= 1935 A. 411. See also R 753 = * 93 ^ P. 44 - 
Art. Ill governs suits for unpaid purchase money 
payable to or to the order of the vendor under 
the agreement to sell and is independent of rights 
arising by the deed of sale. When the agreement 
is embodied in the registered sale deed, a suit 
for compensation for breach of contract is govern¬ 
ed by Art. 116. 56 M. 724=1933 M. 424=64 

M.L.J. 526. See also 15 P. 753= 106 LG. 599= 
1937 P- 44 - Art. Ill does not apply to a case 
where rio time was fixed for completing the sale 
and the purchase-money is not payable till some 
date after conveyance of the property. Where 
the purchase money or a substantial portion of it 
was not payable until one year ^ter the con¬ 
veyance of the property and no time was fixed 
for completing the sale. Held, Art. 116 did not 
apply. 1934 L. 296 (i). Vendor and purchaser 
—Amount kept with vendee to pay previous 
mortgage—Surplus to be paid to vendor—Claim 
for surplus. Held, that Art. 111 is not applicable 
to the case but Art. 116 is applicable and the 
period would commence from the date of the 
breach, i.e., when for the first time in the suit 
instituted by the vendee for redemption, the 
Court of first instance would find that smaller 
sum than the amount left with the vendee was 
due. 11 O.W.N. 691 = 1934 O- 240. Registered 
sale—Portion of purchase-money retained by 
vendee—Contract of indemnity—Starting point 
of limitation. Held, that it was governed not by 
Art. 111 but by Art. 116 ; the terminus a quo is not 
the date of the execution of the sale-deed, but 
the date on which the contract is deemed to 

C.C.M.-440 


have been broken, this date being either when 
there was a repudiation of the liability under it 
or when the contract had become impossible of 
performance on account of the vendor’s debt 
having been satisfied. (2 L. 316 ; 55 B. 565 ; 
8 P. 860, Foil.) 14 L. 646. See also LL.R. 
(1938) N. 45= 1937 N. 246. Sale by guardian— 
Money left with vendee to be paid to two minors 
on attaining majority—Suit by such guardian as 
reversioner for money—Limitation governed by 
Art. 120 and not by Art. iii. 1933 L. 860. 

Arts. Ill, 116 and 83 .—Registered sale-deed 
—Consideration left with vendee for payment to 
vendor’s creditor for debt due under mortgage 
and hand-note—Vendee committing default— 
Hand-note paid by vendor—Suit by vendor for 
unpaid consideration—Limitation Act,^ Art. 111 
and 116 apply. 1941 P. 452. 

Art. 112 .—Inapplicable to suit by liquidator 
suing on behalf of the company in liquidation. 
10 B. 483. The call payable to the company 
and the liability to contribution on a winding 
up are distinct and different ; the fact that the 
company could not realise the calls by lapse of 
time is no answer to the liquidator’s claim. 10 
P. 249=130 LG. 534=193* P* 44 - Where the 
articles of association of a company provide that 
a person shall continue to be liable for the unpaid 
balance of share money though his share is for¬ 
feited, the result is that the shareholder on for¬ 
feiture ceases to be a member of the company, 
and all that is left is the new liability to pay all 
monies which at the date of the forfeiture were 
payable by him to the company in respect of his 
shares. Hence the starting point of limitation 
for a suit to recover such unpaid balance of share 
money is the date of forfeiture and not the date 
of the allotment of shares. 1940 N. 235=I.L.R. 
(1942) Nag. 114. As to the applicability of the 
article in the case of call upon shareholder in a 
company, see 1927 L. 543= *02 I.C. 705. When 
a suit to recover the call money has been barred 
by time the fact that simply because the name is 
kept in the register as a shareholder and the share 
is forfeited only subsequently does not revive the 
debt, and the company cannot claim that limi¬ 
tation should run from date of forfeiture. 10 
O.W.N. 447=1933 O. 285. A shareholder was 
called un to pay a certain amount by 2nd March, 
1925, but he failed to do so and thereupon the 
directors of the company forfeited his share on 
22nd March, 1926. The liquidator who was 
appointed subsequently, sued to recover the 
amount on i6th March, 1929. Held, that the 
suit was in time, the cause of action having 
arisen when the share was forfeited. 54 A. 541 = 
1932 A. 342. A company issued certain shares 
which were partly not paid up. In 1920 they 
mortgaged the unpaid calls to the plaintiff. By a 
resolution of the company the unpaid calls were 
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113. For specific performance of a 
contract. 


'[Three years] 
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made payable on the 31st August, 1931. The 
shareholders took no notice of the calls. In 
April, 1923, the plaintiff sued on his mortgage. 
In July, 1923, the company went into liquidation. 
The plaintiff bought the unpaid calls in 1924 
at the sale in execution of his own decree and 
then sued the shareholders. Held, that the suit 
was barred by Art. 112, that time began to run 
frorn 31st August 1921. that the limitation was 
not interrupted in any way by the liquidation of 
the company. 137 I.C. 380=1932 C. 382. Sei 
also 1934 L. 1015. 

Art. 113 : AppucABtr.iTv.—.Vee 10 LC. 1061 ; 
9 LC. 243. Article applicable to suit for specific 
performance of—a contract for conveyance of 
immovable property. See 45 M. 643 = 49 L.A. 
335 (P-C.). The fact that the defendant was, 
even prior to the contract, bound to hold the 
property for the benefit of the plaintiff does not 
affect limitation. 66 I.C. G22 ; of a contract to 
grant lease. 23 LC. 360 : ^ P.L. J. 447 = '‘>2 LC. 
452 ; 24 LC. 911 : of a contract to resell. 29 
I.C. 898. Where there is an agreement by the 
vendee to re-convey the propertv to the vendor 
and, on the vendor’s demanding resale of the 
property, he (vendee) denies the agreement, his 
denial amounts to a refusal to perform the agree¬ 
ment within the meaning of Art. 113. 36 Bom. 

L.R. 290=1931 B. 171 ; to a suit to enforce a 
covenant to give the first offer to the vendor in 
case of subsequent sale by the vendee. 80 LC. 
962. Suit based on a covenant in an exchange 
deed, for re-exchange in the event of obstruction 
is governed not bv this article but bv Art. 143. 
42 M. 690 = 51 LC. 939 Suit for specific perfor¬ 
mance and possession how far governed by this 
article. 5 'iff 6 .A. 231 ; 25W.R. 521 ; 33 G. 881. 
Suit bv patnidar for settlement and possession of 
chaukidari chakran lands transferred to the 
zamindar is governed not bv this article but by 
Art. 144. 46 C. 173 = 35 M L.J. 528 = 45 LA. 
162 (P.C.). Also suit by heir for possession of 
his share under an agreement. 20 P.R. 1913 
= 19 LC. 411. As to applicability of article to 
suit for accounts of partnership, see 36 Bom.L.R. 
1068. The word “ contract ” does not apply to 
award. 51 I.C. 999. Suit to recover money 
under an award is not governed by this article. 
34 A. 43= 11 LC. 705 ; 23 M. 593 : 23 .A. 285 : 
33 C. 831 : 32 P.R. 1913^*6 LC. 804; 36 
Bom.L.R. 174=1934 B. 140: nor a suit to 
enforce an award. 1929 S. 168. Suit for pos¬ 
session of “ immovable property ” on the basis of 
an award is governed by Art. 144 and not by the 
article. 42 LC. 116 = 4 O.L.J. 487. See also 
4U.B.R. 124—1923 R. !o8 . To a suit for specific 
performance of a contract of the lease, no article 
other than Art. 113 applies, which expressly pro¬ 
vides for such suits. Under that article the 
terminus a quo is the date fixed for the performance 


The date fixed for the pcrfor« 
mance, or, if no such date is 
fixed, when the plaintiff has 
motice that performance is refused. 

of the contract and if no such date is fixed, the 
date when the plaintiff has notice that perfor¬ 
mance is refused. 42 P.L.R. 194= 1940 L. 225, 

See also 1932 L. 36 : 1933 A. 410. This article 
applies to a suit for possession under a lease, 
where plaintiff was never put in possession. 193ti 

A.L.J. 662=1935 A. 569. 

Starting Point of Limitation. —The date 
fixed for the performance must be a date expressly 
fixed in the contract itself which is to be specifical¬ 
ly enforced and not a date which the parties may 
have fixed bv necessary implication without 
.stating expressly what it was. If not expressly 
stated, the date of notice of refusal of performance 
is the starting point of limitation. 1933 A.L.J. 
300=1933 A. 410. See also 139 I.C. 121 = 1932 

L. 36 : 32 P.L.R. 761; 1940 L. 225; 1938 L. 23 
(Agreement to finance litigation). Where no 
time is fixed for performance, time runs from the 
time when performance is demanded and refused. 
43 C. 790=20 C.W.N. 370 = 35 LC. 305: 38 

M. L.J. 29=55 I-C. 533 : 4' M- 18=33 M.L.J. 
35; 17 LC. 399= 1922 M.W.N. 1004 ; I Bur.L.J 
171 = 1923 R. 44. On the point, see also 5 C. 
I 75 i 34^-5841 31M.51. Where a purchaser 
of a portion of property has agreed to release it 
of an existing mortgage, but he fails to do so the 
cause of action for a suit by the vendor on such 
covenant arises either on the date when such 
payment is to be made or at least not later than 
the date when the vendor calls upon the purchaser 
to do so. Such a suit is governed by Art. u6, 
and if it is for specific performance, it is govern¬ 
ed by Art. 113. 60 t. 761 = 146 LC. 863 = 1933 G. 
641. Document contemplating another docu¬ 
ment to be executed—No date fixed—Time runs 
from notice of refusal. 102 I.C. 305. Time 
runs from the date when the plaintiff comes to 
know of the refusal. 32 LC. 573 ; 32 LC. 536 ; 
107 LC. 905. See also 31 P.L.R. 636 (a suit to 
enforce an agreement to sell under Punjab Colo* 
nisation of Government Lands Act subject to 
some conditions.) 

Arts. 11 3 and i 16. — Wliere a mortgage decree 
for sale is assigned under a registered de^, which 
provides inter alia that part of the consideration 
money remaining unpaid should be paid by the 
assignee to the assignor on the assignee realizing 
the decree, a suit by the assignor for the amount 
due and interest thereon is suit for compensation 
for breach of a contract falling under Art. 116 
and is governed by the six years* rule of limitation. 
It is not a suit for specific performance so as to 
make Art. 113 applicable to it : nor is it a suit 
for indemnity. 1939 P.W.N 769=1940 P. 155. 

Arts. 113 and 144.—WTierc a lease is register^ 
it effects an actual demise and the right to pos¬ 
session becomes vested in the lesser. The lessee 
acquires a right which he can enforce by a suit 
for possession over the leased property against 
the lessor and as against anv third person who 
might happen to be in possession over it. Where 
there was a perpetual lease but the lessee was not 
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1 

Period of limitation. 

Time from which period 
begins to run. 

1 

114. For the rescission of a contract. 

^ [Three years] 

When the facts entitling the 

115. For the compensation for the 

'[Three years] 

pldintiff to have the contract 
rescinded first become known to 
him. 

When the contract is broken, or 

breach of any contract, express or 
implied, not in writing registered and 
not herein specially provided for. 

1 

1 

1 

(where there are successive brea¬ 
ches) when the breach in respect 
of which the suit is instituted 
occurs, or (where the breach is 
continuing) when it ceases. 


LEG. REF. 

* substituted by Act XI of 1923 for ‘‘Ditto”. 

NOTES. 

put in possession, it was held that the rights 
acquired by the lessee are real rights which might 
be enforced by a suit for possession and not by a 
suit for specific performance. Such a suit would 
be governed by Art. 144 and not by Art. 113. 
I.L.R. (1938) All. 664=1938 A.L.J. 561 = 1938 
A. 429. 

Art. 114.—Applies only to suits by parties to 
the contract. 3 A. 846. Article is inapplicable 
to a suit by a donor to recover possession of the 
gifted property on the ground that the donee 
failed to fulfil the conditions mentioned in the 
gift deed. I. R. 1932 L. 645. 

Art. 115: Applicability. —Distinction bet¬ 
ween this article and Art. 97 pointed out. 13 
P. 192=150 I.C. 975=1934 P. 148. Art. 115 
applies to a case of express or implied contract 
and not a contract in writing registered. The 
article again applies to cases for compensation 
and not where the action is for a liquidated sum 
of money. 12 P. 792, Applies to all cases of 
breaches of contract not otherwise specially 
provided for. 14 G. 256 ; 31 I.C. 335 (M.) ; 
3 A. 600 (F.B.) ; 107 I.C. 493=1928 L. 442 ; 
1930 O. 395. The word “compensation” has 
the same meaning as it has in S. 73 of the Contract 
Act. 107 I.C. 493. Article applies also to a 
case of liability on a simple debt due and is not 
limited to cases of damages for breaches of con¬ 
tract. 39 I.C. 205 = 21 C.W.N. 479. See also 
1928 L. 442 ; 6 B. 76. Thus, a suit upon a letter 
of guarantee would be governed by the article. 
39 I.C. 205 = 21 C.Vy.N. 479. Also suit by 
mortgagee where the right to sue for the money 
arises from a contract. 20 I.C. 360. Suit for 
money due on a contract to supply marble for a 
flooring and also to construct the flooring is 
governed by this article, as neither Art. 52 nor 
Art. 56 would cover the claim as a whole. 2 L. 
376=1922 L. 198. The word “registered” in 
Arts. 115 and 116 includes articles of association 
registered under the Indian Companies Act and 
is not confined to registration under the Indian 
Registration Act. 54 B. 226=32 Bom.L.R. 232. 
But see 1933 S. 103=143 I.C. 713 [contra). See 
also 1937 P. 293. Article 115 will not apply 
where part of the contract was in writing register¬ 
ed, i.e.y contained in the articles of association. 
Article 115 is not strictly applicable to mis¬ 
feasance in the nature of a breach of trust, nor is 
Art. 116, as “ breach of contract ” is not the sole 
liability sued on, nor is it the usual nomenclature 


for a breach of trust whether specific or quasi, 
54 B. 226=32 Bom.L.R. 232. But see 1933 S. 
103=143 I.C. 713, holding that limitation for 
proceedings under S. 235, Companies Act, is 
governed by Art. 115. [49 M. 468 (F.B.), Foil.] 

See also 1937 P. 293. Where a suit was filed to 
recover articles bailed with the defendant, but 
it appeared that no time was fixed for return of the 
articles, held, that Art. 115 applied and that 
limitation commenced from the date when the 
bailee should return the articles. If the contract 
of bailment is silent, the Court may take it that 
there was an implied term that the articles should 
be returned after the lapse of a reasonable time. 
126 I.C. 682 = 7 O.W.N. 769=1930 O. 395. 

The following Suits on Express Contracts 

ARE GOVERNED BY THE ARTICLE.-The WOrd 

“ registered ” in Art. 116 means registered under 
the Registration Act, Hence registration of a 
company under the Companies Act is not equi¬ 
valent to a registration of the Articles of Associa¬ 
tion, within the meaning of Art. 116 and therefore 
limitation for proceedings under S. 235, Com¬ 
panies Act, is governed by Art. 115 and not by 
Art. 116. [49 M. 463 (F.B.), Foil.] 143 I.C. 

713=1933 S. 103. But see 54 B. 226 (contra). 
A suit by a legal adviser for his remuneration for 
services rendered on the basis of an express 
agreement with the client is governed by Art, 

115 and jiot by the residuary Art. 120. 43 P.L.R. 

97. Suits by lessee for damages caused' by the 
lessor’s failure to deliver a portion of the demised 
land. 40 M. 910 = 30 M.L.J. 575. A suit 
claiming repair charges and damages from the 
defendant who had borrowed the plaintiff’s car 
for private use, which was considerably damaged 
by an accident. 10 O.W.N. 1105=145 I. C. 
1001 = 1933 O. 518. A suit to recover deposit 
money payable by lessees on execution of the 
lease. 25 I.C. 812=1 L.W. 858. Deposit for 
fixed term—Article applicable. See 1936 Rang. 
338. Art. 115 is a general provision applying 
to all actions ex contractu not specifically provided 
for otherwise. Where D contracted with N to 
supply goods and render .services for a fixed 
sum of money and after the contract was broken, 
P purchased the debts due to D from N on account 
of goods supplied and services rendered to by 
Dy and P sued N for the purchased debts. Heldy 
that Art. 52 did not apply and Art. 115 applied 
to this suit. 1935 L. 222. Suit against a del 
credere agent for the value of goods sold by him. 
16 W.R. 35 (P.C.). Where partnership is dis¬ 
solved, and there is subsequently an adjustment 
of accounts, which however was not signed, a 
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for the recovery of the amount is not governed 
by Art. 64, but only by this article or Art. 120, 
and the starting point is the date of adjustment. 

^1? 3 ^ 8 = *933 S. 324. Suit for money on 

the basis of an agreement to, deliver half the 
produce of certain land or on default, a sum of 
money annually. 72 I.C. 480= 1924 L. 149. A 
suit for recovery of a sum of money as the value 
ot work done by the plaintiff. 35 P.L.R. 529= 

1934 L. 475. Suit for money due under the 
terms of an award would be governed by the 
article if the award is signed by the parties in 
token of their acceptance. 265 P.W.R. 1912 = 
16 I.C. 804. Also suit for royalty under a 
decree passed in pursuance of a compromise 
agreement between the lessor and lessee. 2 P.» 
749= *924 P- 231. A compromise decree has 
got both the characteristics of a compromise and 
a decree. A suit for compensation for non-com¬ 
pliance with such a decree, may either be based 
on the compromise or the decree, and it depends 
upon the circumstances of each case. Where 
the suit is based on the contract, it is governed by 
this article. 13 P. 792. As to the applicability 
of the article to thavanai contracts, see 42 I.C. 

= 6 L.W. 687 ; 8 L.B.R. ^26 — 36 I.C. 497. 
Where the debtor wrote a letter to the following 
effect in respect of a time-barred debt : ** In 
regard to my overdrawn floating account with 
your branch, I herewith send Rs. 100, through 
General Manager of your Bank, to be credited in 
my above overdrawn floating account and I 
promise to pav the balance as soon as I am able 
to a^ange within a period of six months. This is 

to give you time in the matter of limitation . . 

. . . Held, that on a breach of the 

contract embodied in the letter the creditor’s 
remedy was a suit for compensation and that 
.such a suit was covered by Art. 115. 13 L. 448 

*932 L. 212. A suit by a creditor against a 
.surety upon a letter of guarantee, executed by 
the latter in respect of a debt payable forthwith 
is governed by Art. 115 and limitation begins to 
run from the date of the execution of the 
guarantee, notwithstanding a stipulation in the 
guarantee to the effect that the creditor may 
look for payment to the surety if the principal 
made default in payment. 132 I.C. 590=1931 
L. 691. The fact that limitation against the 
principal is extended by a local Act such as the 
Punjab Loans Limitation Act docs not have 
the effect of extending the period of limitation 
against the surety. 1931 L. 691. Ste also 38 
P.L.R. 276=163 I, C. 928=1936 L. 668. Suit 
jtidgment-dcbtor to recover excess realised 
by the decree holder by execution sale is 
governed by this article or Art. 120, and the 
starting point is the date of sale. 140 1 . C. 
472 = 33 P.L.R. *084=1933 L. 112. 

The FOn.pwiNc are not governed by the 
Article. —Suit against Railway Company for 
compensation for non-delivery of goods is 
governed by Art. 31 and not by this article. 31 
I.C. 474= 11 N.L.R. 174 (26 B. 562 : 13 C.W.N. 
05* : 33 A. 5.^4, Foil.) But see also 44 

C. 16 = 34 *30: 7 B. 478. The 

plaintiff was a dealer in timber and the defendant 
did the business of sawing wood. The plaint 
stated that, between certain dates, a certain sum 
of money was advanced to the defendant, and 
the plaintiff sued to recover the money lent less 


the value of the work done by the defendant- 
Heldy that the suit was governed by Art. 57 and 
not by Art. 115. 147 I.C. 295=1934 A. 126. 

As to case of misdelivery, see 122 P.W.R. 1913= 

19 I.C. 477. Parties trading independently and 
agreeing to equalise profits on taking accounts. 
Suits for such accounts is not for compensation 
within Art. 115. 1927 M. 775. Suit for accounts 
against an agent would fall under Art. 89 despite 
the fact that there were written agreements 
between the parties. 4 P. 289=1925 P. 494= 

89 I.C. 275; 1930 M.W.N. 1199. Whether 
Art. 95 or 115 applies to a suit for compensation 
against a pretended agent under S. 235 of the 
Contract Act, the period of limitation is three 
years. The date from which limitation starts 
is the date on which the plaintiff has noticed that 
the implied agency did not exist, but it must be 
an effective notice. 151 I.C. 58=1934 Pesh. 49. 
Articles 115 and 116 have no application to a 
claim made by the liquidator of a company 
under S. 235, Companies Act. 47 A. 669=23 
A.L.J. 473. As to suit for balance of price of 
article sold with claim to damages and interest 
added, see 130 I.C. 574= 1931 L. 309. 

Implied Contract ”—Meaning, see 38 M. 
275 = 25 M.L.J. 256. See also 17 P. 277. When 
a person untruly represents himself to be an 
authorized agent and deals with the plaintiff a 
suit for damages against the agent is governed by 
this article. 38 M. 275. See also 14 M.I.A. 134 ; 

31 M. 275. Suit upon an agreement which is 
not express but based merely on local custom 
falls under the article. 3 A. 385. A lambardar 
who collects rents and manages the estate on 
behalf of the proprietors is an agent, bound by 
an implied contract to render account. 51 I.C. 
733=4 P.L.J. 304. But a suit by some co-sharers 
in a ferry against other co-sharers for profits is not 
governed by this article. 35 I.C. 430=1 P.L.J. 
69. A suit by a medical practitioner for the 
recovery of fees due for medical attendance is 
governed by Art. 115. In such a case there is 
an implied contract to pay the fee on each day 
of the visit and there is a breach of contract 
whenever there is non-payment. If the practi¬ 
tioner demands the fee and the party promises 
to pay the same promptly and fails to do so, 
there is a breach of contract at least on the last 
date of the attendance or anyhow on the date of 
the death of the patient. 1931 A. L.J. 949= 
1931 A. 752 (2). As to suit for recovery of 
purchase money and costs incurred in litigation 
in an unsuccessful attempt to take possession 
of the property sold, see 42 M, 507=36 M.L,J 
157. Article applies to suit for damages against 
the decree-holder who has received payincnt out 
of Court but failed to certify the same and applies 
for execution. 36 M.L.J. 175 = 48 I.C. 810 ; 5 
M. 397. See also 30 M. 545 ; 25 M. 50 (decree 
executed notwithstanding compromise) ; 140 

I.C. 472=1933 L. 112 (excessive execution 
without giving credit to payments made). In a 
suit for compensation for the subsidence of a 
tank the action for misfeasance or malfea¬ 
sance >vas based on implied covenant running 
with the land that surface land had the inherent 
right of support from the underground mines. 8 

P. 776=1929 P- 245- 

Starting Point of Limitation. —Time runs 
from the breach. 20 B. 8; 31 I.C. 335 * ^ 
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Description of suit. 

period of limitation. 

Time from which period 
begins to run. 

116. For compensation for the 
breach of a contract in writing regis¬ 
tered. 

Pai^t VIl.~ 

Six years. 

[Six years] 

When the period of limitation 
would begin to run against a suit 
brought on a similar contract not 
registered. 


NOTES. 

also 1936 R. 510 ; 1941 R. 129. The question 
when the breach has occurred turns upon the 
interpretation of the contract. 20 B. 8. As to 
cases when demand and refusal are necessary 
to start limitation, see 20 B. 8 ; 14 B. 498 ; 31 
I.G. 335 (M.). In a case of alternative contract 
to sell land or pay compensation, the claim to 
recover compensation accrues only when the 
vendor elects to adopt one of the courses and the 
three years’ period runs only from that date. 
132 I.G. 489=1931 L. 657. Where the lessee 
sues for damages for non-delivery of a portion of 
the leased property, time runs either from the 
date of the lease or from the date when possession 
was demanded and denied. 40 M. 910 = 30 
M.L.J. 575. Continuing breach—Limitation 
docs not run until the breach ceases. 30 M.L.J. 
575. • See also 1938 Lah. 277. An omission by 
directors to come to any conclusion whatsoever 
on an important peace of business duly proposed 
for the decision of the Board is a breach of duty 
which continues as long as the decision is deferred. 
1933 S. 103. An indemnity clause in a sale-deed 
is a continuing covenant and a suit for indemni¬ 
fication is within time, if brought within six years 
of the date on which it is held by a Court of law 
that neither the purchaser nor his vendor had the 
rights given to him by the sale deed. 35 M.L.J. 
124=47 I.G. 924. See also 42 M. 507=36 M.L.J. 

157. Covenant for quiet enjoyment in favour 
of tenant—Test as to whether breach thereof is 
a continuing one or not. See 40 M. 910=30 
M.L.J. 575. Covenant for title does not admit 
of continuing breach and time runs for a claim 
based on such covenant, from the date of the sale. 
21 I.C. 740=1 L.W. no. Contract for toll— 
Default by contractor—Attempted re-sale by 
District Board—Second re-sale—Loss sustained 
by—Suit to recover—Limitation for—Starting 

point of. 145 I.G. 476=38 L.W. 533=1933 M. 
704. See also 17 P. 277 (Suit to recover money due 
under lease of market tolls bymunicipality. See also 
16 P. 302= 18 P.L.T. 252= 1937 P, 360; (1938) I 
M.L.J. 56 (Suit for money deposited in bank— 
Agreement between depositor and. another divid¬ 
ing amount between them) ; 20 N.L.J, 198 (Suit 
for gold left with defendant to make jewel for 
its value) ; 1938 S. 48 (Suit for terminal tax) 
Where a Municipal Committee continues to 
hold a cattle fair on another’s land from year to 
year, an inference can be drawn that there was 
an implied contract between the Committee and 
the land-owner that the Committee should pay 
to the owner and that the owner should allow 
the Committee to hold the fair. A suit therefore 
for compensation not received will be governed 
by Art. 115 and not by Art. 39 or Art. 120. 178 

I.C. 49=1938 L. 267. 


ouuufcssivt; BREACHES. 


a party has recurring or successive causes of 
action, each cause of action will give a fresh start 
to the period of limitation and the mere fact that 
party has not availed himself of the earlier cause 
of action, will not prevent him from availine 
himself of a later one. 134 I.C. 609 = 1931 P 

i-Zi “ for non-payment 

of mahkhana, plaintiff is entitled only to such 

arrears as have accrued for three years antecedent 

to suit. 15 I.C. 911 = 15 C.L.J. 684. (10 A. 

85 : 13 A 330 ; .9, C. 19 ; 24 C. 669, Rel.) 
See also 10 A. ' 

^TS. 115, 116 AND 120.—The directors are in 
a limited manner trustees. Their liabilities are 
liabilities which depend upon their position as 
mrectors. Their position as directors is governed 
by the Articles of Association and generally bv 
the written constitution of the company. The 
Articles arc a part only of the contract. Thus 
the liability of the directors under S. 235, Com¬ 
panies Act, arises out of a contract which is 
partly in writing a.id partly not in writing. There¬ 
fore, an application by the liquidator for com¬ 
pensation under S. 235 for damages for misfea¬ 
sance or breach of contract of the directors is not 
governed by Art. 115 or Art. 116. which deal 
with contracts exclusively in writing or not in 
writing. Hence the application is |overned by 
Art. 120. See also 54 B. 226; 1937 p. 293. A suit 
m recover license fee assessed by the Municipal 
Committee under Municipal Act, in respect of a 
platform erected by the defendant in his holding 
is governed by Art. 120 and not by Art 11 Thi^ 
liability of the defendant does not arise out of 
any contracy be^een him and the Municipality 
but out of an obligauon imposed by the statute 
on the licensees of platforms to pay the fees 
jessed by the Mumcipal Commissioners. The 
Municipality is authorized to recover such fees bv 
distraint or suit. 175 I.C. 86=1938 P. 102 
In a suit for assessment of a fair and equitable 
rent and compensation for use and occupation of 
land where the tenants are willing to pav a 
reasonable rent and dispute only the figure at 
which a reasonable rent should be fixed, it cannot 
be said that the tenants arc guilty of any breach 

U **!y^*^ A pay reasonable rent and 

therefore Art. , .5 does not apply to the case and 
the smt could be governed by Art. ,20. iqo 
I.C. 031 = 1940 G, 400. ^ 

'q® ■ AN'’ Applicability.— 

1936 N 180 ; 1936 R. 80. Distinction between 

this Article and Art. 97 pointed out. . 3 p 

= 150 I.C. 975=1934 P. 148. Article \pp f* 

to all registered contracts. 13 Bom I R 

.4 M. 465 ,; 18 C. 506 ; 3 A.\oo 7 f bT Thi 
term ‘registered’ includes registrafj/7« ‘ j 

special laws as the Companies Act or the Copy! 
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right Act as well as the Registration Act. Thus, 
a suit by a share-holder to recover dividends from 
a registered Company is go/erned by Art. it6. 
42 M. 33 -35 M-L.J. 256 ; I.L.R. (1940) Born. 
i 63 = 4'2 Bom.L.R. 57 -1940 B. 97 (F.B.) ; 20 
P.L.T. 285 ; 5^ B. 226 ^32 Bo.n.L.R. 232. But 
1933 103-143 7 > 3 ; 1937 P- 293. 

But a purchaser at a Court sale of shares in a 
Company cannot claim the benefit of this article. 
46 M.L.J. 583 ^79 I.C. 9|.= i924 M. 721. rile 
word ‘ contract ’ docs not include an award. 19 
I.C. 376 '6 S.L.R. 148. But see 16 I.C. 804 
(Pmij.). cited under Art. 115. The word ‘ con¬ 
tract ’ in .\rt. I iG includes an implied ‘ contract 
also. 51 A. 651-^119 I.C. 243 = 1929 A. 293. 
Where a personal covenant to pay is contained in 
registered mortgage, it being in writing registered, 
the relevant article is iiG. 52 L.W. 777=1940 
P.C. 204 = 67 I.A. 431 (P.C.). It cannot be said 
that Art. 116 applies only to cases where the 
document is signed by both the parlies. .Article 
does not contain the words exec uted by both 
parties ” and there is no reason to interpolate 
them. If there is a valid contract, evidence by 
a registered document which though signed by 
one party only is complete, because it has been 
accepted by the other and breach of that contract 
has been committed, Art. 116 will apply to such 
a case. 50 A. 651 = 1928 A. 313. If the 
vendees’ promise to pay the purchase-money is 
set out in the registered conveyance which is 
accepted by him, the contract between the 
parties can be regarded as embodied in the 
conveyance, even though it is not actually exe¬ 
cuted by the vendee. I he plaintill’s right to a 
personal decree on the failure of the defendant 
to pay the balance of consideration in such a 
case is governed by Art. 116. 9 R. 56= 1931 R. 

139. Where the liability of the vendee arises in 
virtue of the conveyance, i.e.y upon a contract in 
writing registered within the meaning of Art. 116, 
the six years’ period allowed by that article 
applies. 60 I..\. 183 ---11 R. 186-^1933 P.C. 
143 = 64 M.L. J. 655 (P.C.). Art. 116 docs not 
apply to a claim against the directors of a Com¬ 
pany for misfeasance in the nature of a breach of 
trust because the whole of the contract govern¬ 
ing the relationship of the Company and the 
directors is not in writing registered but part only, 
viz>, that which is contained in the articles of 
association. 54 B. 226 32 Bom.L.R. 232. See 
also 1937 P. 293. Relinquishment of rights— 
Money paid as consideration—Failure of deed 
to take effect—Claim for refund of money paid 
—Limitation—Art. 97 applies, but not Art. 116. 
1930 A.L.J. 1112. A suit for taking the accounts 
of a dissolved partnership cannot be deemed to 
be a suit “ for compensation for breach of con¬ 
tract *’ and is not therefore governed by Art. 116. 
57 M. 378=1934 M. 162 = 66 M.L.J. 625. The 
word ‘ compensation ’ need not be restricted to 
a claim for unliquidated damages and can include 
a claim for a sum certain. 49 B. 596 - 27 Bom.L, 
R. 637= 1925 B. 440 ; 12 C.L.J. 423 ; 3 A. 600 
(F.B.); 14 A.L.J. 873. The word ,compensation’ 
has the same meaning as it has in S. 73 of the 
Contract Act and denotes a sum of money 
payable to a person on account of loss or damage 
caused to him by breach of tlie contract. 107 I.C. 
493=1928 L. 442. Art. 116 applies not merely 


to a suit for compensation for breach of contract 

in the narrow sense of the word compensation, 
but also to a suit for money payable under the 
terms of the contract, and it is applicable in all 
cases in which the contract is in writing and 
registered, notwithstanding that there may%e an 
article directly applicable to the class of contract 
in question. 9 R. 56=1931 R. 149. Thus, a 
suit for recovery of mmey due on a registered 
bond is governed by article. 17 G.W.N. 369 
= 13 I.C. 4^0 ; 42 I.C. 609 = 6 L.W. 712. See 
also 1940 P. 74 ; 1939 P.W.N. 220 (suit for rent 
under registered lease deed) ; Also suit by heirs 
of a Muhammadan lady for dower debt on 
registered dower deed. 27 G.W.N. 210= 1923 G. 
507 ; 50 G. 253 = 26 G.W.N. 532 ; 44 G. 759 
(P.G.). Suit for arrears of rent on a registered 
lease is governed by Art. 116 and not Art. 110. 
44 G. 759 "= 4 I I-A. 65 = 32 M.L.J. 357 {P.C.) ; 
196 LG. 466; 133 I.C. 102 = 53 C.L.J. 522 = 
1931 C. 790 ; 67 I.C. 939 ; 56 I.C. 241 = 11 L.W. 
328 (kanom deed) ; 44 I.C. 153 {Zi^ripeshgi lease). 
20 N.L.J. 73 (Sub-tenant). Suit for profits 
owing to non-delivery of possession under a 
registered instrument is in substance one for 
compensation governed by An. 116. 31 I.C. 
804 ; see also 25 M. 587=12 M.L.J. 249 ; 30 A. 
400 ; 32 LG. 245 ; 11 LG. 337 ; 1928 A. 313 
= 26 .A.L.J. 426; 1927 L. I. As to suit to 
recover unpaid purchase money or mortgage 
money under registered instruments, see 24 M. 
‘^33 ; 25 M. 55 ; 13 A. 200 ; 30 I.C. 410 (A.) ; 

8 P. 860, .A suit to recover the amount of un¬ 
paid purcliase money from the vendee, which he 
had agreed to pay under a registered s.ile-dccd 
to a third person, is governed by Art. 116. 33 
Bom.L.R. 136=1931 B. 365. See also 8 P. 860 ; 

*5 P- 753=*937 F- 44 ; * 3 * I-G. 686=1931 A. 
419. Suit on a mortgage executed for a loan not 
of money but of paddy is governed by Art. 116 
or 120 and not by Art. 132. 44 I.C. 518 ; 37 
I.C. 805 = 24 C.L.J. 348. See also 1940 O.W.N. 
^75 (Covenant in mortgage deed to deliver pos¬ 
session or pay rent till then). 4! G.W.N. looi 
(Lease for collection of rent) ; 1941 O.W.N. 

1182 ; 1941 N.L.J. 184=1941 N. 169. (Suit for 
breach of covenant of title and quiet enjoyment 
in sale deed). A suit for accounts against an 
agent on the foot of a registered kabuliyat is 
governed by this article. 16 I.C. 852= 17 C.L.J. 
201. [But see 54 M. 654=1931 M. 185 (a), 
holding that suit for accounts between tenants 
in common or between a principal and agent, 
even if it be based on a registered agreement, is 
essentially different from a suit for compensation 
for breach of contract and is governed by article 
89 and not by Art. 116]. So also suit against 
the heir of such an .agent. 39 A. 355=39 I*G. 
626. The words “ express or implied ” contained 
in Art. 115 are also intended to be read into Art 
116. .^9 B. 591=89 I.C. 59. Article applies 
to a suit for a personal decree on the basis of a 
registered deed purporting to be a mortgage, but 
which is inoperative as a mortgage owing to 
defects in the registration. 29 C. 654=6 G.WJ'l. 
856 ; 38 B. 177 ; 1938 R.L.R. 35 = 1937 R- 4^4 

(Suit on personal covenant in registered raortga^ 
deed) 1940 M. 233; 1939 P.W.N. 769. (Suij 
for balance of money due under sale of mortgage 
decree and left with vendee), oee alslo 41 BomJL 
R* 63a ; >939 .MAV.N. 437. As to suit for 
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recovery of mortgage money by a mortgagee who 
is deprived of his mortgage security, sge 3 R. 60 
= 1925 R. 223. See also 7 O.VV.N. 1045; 20 
N.L.J. 42. A suit under S. 68 of the T. P. Act 
for a personal decree against the mortgagor, on 
the ground that the security was lost as the result 
of a litigation between the mortgagor and a third 
party, is governed by Art. 116 or 120 and the 
period commences {i.e.y the cause of action arises) 
at the time when the mortgagor loses the property 
and not when the mortgagee comes to know of 
such loss. II O.W.N. 1198=1934 O. 415. Set 
also 1936 R. 80 ; 1936 S. 14 ; 43 C.VV.N. 38 = 
1939 G. 26 ;4i C.VV.N. 783= 1937 G. 347. Where 
the plaintiff himself repudiates a mortgage and 
sues for the amount advanced under it, Art. 116 
cannot apply. 1933 L. 581, The period of 
Umitaition applicable for the recovery of money 
due under a personal covenant contained in a 
registered deed of mortgage, where the mortgaged 
property has been sold and the claim is for 
deficiency, is six years under S. 116. 36 G.W.N. 

117 ; and not three years under Art. 66 or 67 ; 
52 M. 105=56 M.L.J. 10 (F.B.) ; 35 G.W.N. 
1030=133 I.G. 101 = 1931 C. 801 ; 140 I.C. 387 
= 1932 L. 592. See also 68 G..L.J. 109=43 C.W. 
N. 38=1939 G. 26 ; 5 O.W.N. 1128=114 I.C. 
813 ; 1928 M. 1124=55 M.L.J. 506 ; 5 O.W.N. 
836=1928 O. 465; 6 O.W.N. 974; 1934 L. 
765 ; 37 Bom.L.R. 170. Limitation for enforc¬ 
ing ^e relief starts from the date of the mortgage. 
140 I.G. 387=1932 L. 592. See also 50 L.W. 
889= 1940 M. 233 (Passing of decree on mortgage 
does not affect right to enforce covenant in the 
mortgage deed.) 1937 R. 484. But where the 
mortgage deed provided that the mortgagee 
would be entitled to recover the amount after 
4 years, limitation for the personal relief would 
be six years from the date when the mortgage- 
money became payable. 1933 L. 329=144 I.C. 
738. See also 1936 S. 14. 43 G.W.N. 38 = 
1939 C. 26. Where a suit is instituted more 
than six years after the making of the mortgage, 
and the mortgage-money is payable on demand, 
a personal decree is barred. 51 A. 473 = 1929 A. 
137. See also 1930 L. 993. (A suit brought after 
six years after the first default was held barred). 
As to the operation of the article in favour of a 
person not a party to the contract on which 
he sues, see 9 I.G. 988 ; on appeal, 41 G. 13 = 17 
G.W.N. 1143 ; see also 4 M.H.G.R. 366 (Regis¬ 
tered pro-note endorsed to plaintiff). VVhether 
signature of defendant is necessary to attract the 
operation of the article, see 25 M. 55; 35 G. 683 ; 

17 G.W.N. 1143=41 G- *37; 20 G.W.N. 408 = 
31 I.C.394. Article applies to art action for breach 
of duty declared by S. 108, T. P. Act. 6 P. 606= 
lox I.G. 707=1927 P. 248. A suit by one 
partner for partnership accounts (without a 
prayer for dissolution of partnership) based on an 
expressed agreement between the partners to 
render accounts and to distribute the profits 
annually is governed by Art. 120 and not Art. 89 
or Art. 100, or Art. 116. 29 N.L.R. 34= 1933 N. 
127. Article is not applicable to a suit by pur¬ 
chaser for refund of purchase money in respect 
of sale by him at Court auction when the sale 
proved infructuous. 28 Punj.L.R. 74. See also 

18 P. 654 (Suit by dispossessed lessee for return 
of premium paid and for damages when dis¬ 


possession was due to want of title injessor). The 
suit was to recover arrears of maintenance due 
to plaintiff *s mother up to the date of her death. 
A prior suit by the mother had been compromised 
and by that compromise, the annuity had been 
charged on certain properties and the security 
bond registered. The plaint in the present suit, 
however, contained no reference to the security 
bond ; it was simply a claim for money due on 
account of arrears of maintncnance with interest. 
Held, that the suit was not governed by Art. 116 
and that the period of limitation was only three 
years. 146 I.C. 1053=1934 P. 244. 

Breach of Covenants contained in register¬ 
ed Deed. —Where a contract is in writing and 
registered, a suit for breach of all covenants 
expressed or implied therein is covered by this 
article. 27 G.W.N. 1025=1924 C. 148; 14 

N.L.J. 125 (F.B.) ; see also 17 L.W. 254=1923 
M. 392 ; 22 L.W. 704=49 M.L.J. 668 ; 21 M. 8; 
25 M. 587 ; 38 M. 1171 ; 12 G. at 481 ; 45 B. 
935 = 23 Bom.L.R. 325 = 61 I.C. 70; 52 I.G. 
269 ; 43 M.L.J. 64=1923 M. 28 ; 50 I.G. 673 
(M.) ; 140 I.G. 805 = 37 L.W. 497 = 64 M.L.J. 
336=1933 M. 126 ; 31 1.0.877=11 N.L.R. i86 ; 
88 I.C. 699 ; 8 P. 432=1929 P. 388 ; 1929 M. 
775 ; 1929 A. 293 ; 57 C. 683= 1930 G. 568 ; 
1931 L. 448 ; 167 I.G. 809=1937 R. 39 (Suit for 
breach of covenant for title contained in sale-deed) 
As to suit on a covenant to indemnity in a sale- 
deed, see 40 A. 605=48 I.C. i8. As to suit for 
recovery of periodical payments due by a usu¬ 
fructuary mortgagee to the mortgagor under an 
agreement contained in the mortgage-deed, see 
40 I.C. 594. See also 1937 N. 246 (Suit for un¬ 
paid purchase money due under registered sale 
deed). See also 5 P. 753, A suit by a vendor 
against vendee for breach of covenant by the 
latter to pay a mortgage debt of the vendor out 
of the sale price falls within Art. 116. 1935 A L 

J. 279=1935 A. 411 ; 34 A. 429 = 9 A.L.J. 534 
= 14 I.G. 244; 87 I.C. 804=1925 A. 488. See 
also 29 N.L.R. 298=1933 N. 379 ; 17 P. 751. 
The starting point is not the date of the deed nor 
the date when the fact of non-payment came to 
vendor’s knowledge, but the date when vendor 
himself was obliged to pay the debt and thereby 
incurred loss. 1935 All. 431. But see 60 G 
761 = 146 I.C. 863 = 1933 C. 641. As to suit by 
creditor to recover the debt from the vendee under 
such covenant, see 41 C. 137 = 17 G.W.N. 1143. 
Suit for damages based on a clause of indemnity 
or on a covenant for title and quiet possession 
contained in a registered sale-deed is governed 
by Art. 116. 1929 L. 388 ; 1921 L. 260. See 

also 1929 M. 775. Where it was declared that 
certain property could not be sold in execution 
of a decree obtained by the plaintiff on his mort¬ 
gage-deed and the decree became thereby in¬ 
fructuous and a suit for a simple money decree 
having been barred on that date the plaintiff 
sued for damages for breach of a covenant for 
indemnity contained in the mortgage-deed. Held 
that the suit was governed by Art. 116 and not 
by Art. 62 or 97. Held, further that the suit was 
in time whether it was reckoned fi-om the date 
of the objection to the plaintiff’s execution or the 
date of the decree nullifying the decree in favour 
of the plaintiff. 1932 A.L.J. 3 1 7 =, 932 a. 358. 
Sa aUo l^ P. 751. Where an agent has-under¬ 
taken by a registered agreement to re-pay 
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amount found to have been misappropriated by 
him within a month of the ascertainment of the 
amount, a suit by the principal for the recovery of 
the misappropriated amounts is governed by 
Art. ii6. 44 C.W.N. 793=^1941 C. 257. Suit 
to enforce payments of Government revenue and 
under-proprietary rent based on registered con¬ 
veyance of immovable property in lieu of 
maintenance falls within this article : 1929 O. 

3 >*- 

Starting Point of Limitation. —It depends 
on the article under which the suit would have 
fallen had the contract not been registered, 
whether under special articles or under the resi¬ 
duary Art. 115. See 15 C.L.^. 17; 3 A. 600 
(F.B.). [In the numerous reported decisions, 
this article has been read along with other special 
articles which would apply if the contract is not 
registered for which, see under the respective 
articles.] In a suit to recover compensation for 
the breach of contract to indemnify the vendee 
against the claims of a mortgagee, the starting 
point is the date when the purchaser is compelled 
to pay off the prior mortgage under Art. 83 read 
with the article. 2 L. 316 -64 I.C. 431. But see 60 
C. 761 = 146 I.C. 863 -M933 C. 641. In a suit 
for damages for breach of a covenant of title, 
time begins to run from the date of the breach of 
the covenant. 45 B. 953 ; 61 I.C. 70 ; 8 P. 432 ; 
1940 M. 233. That is from the date when it is 
found that the vendor had no title or the purchaser 
is disposses.sed of the property in consequence 
thereof. 133 I.C. 76 1931 S. 141. See also 

14 N.L.J. 125 (F.B.) ; 41 L.W. 728-68 M.L.J. 
588. Where the purchaser could not get pos¬ 
session of some of the lands sold, and his suit 
against the person in possession was dismissed, 
limitation for a suit for damages against his 
vendor would start only from the date of dismissal 
of the suit against the stranger in possession. 64 
M.L.J. 336=1933 M. 126. As to starting of 
limitation for a suit by a purchaser from an 
auction-purchaser who undertook to obtain 
delivery of possession from Court and give pos¬ 
session to him claiming possession of the property 
or return of consideration, see 1933 M. 153 - 143 
I.C. 504. But where the vendor admittedly had 
no title to the property and the vendee had not 
been put in possession, a suit for the recovery of 
the purchase-money must be brought within 6 
years from the sale-deed. 49 B. 596 = 27 Bom. 
L.R. 637 ; See abo 31 I.C. 877= 11 N.L.R. 186 ; 
25 L.W. 11 = 1927 M. 273 ; 38 M. 887 ; 38 M. 
1171 ; 35 M. 39 ; 17 L.W. 254=1923 M. 392 ; 
29 M.L.J. 454=31 I.C. 179 ; 88 I.C. 699 ; 21 
I.C. 740; !i8 I.C. 203, See also cases cited 
under Art, 97 on the point. A suit for refund of 
purchase-money under an invalid sale is governed 
by this article and time runs when the defect in 
title is discovered. 8 P. 432 = 1929 P. 388; 
1930 S. 66. See abo 137 I.C. 61 = 1932 N. 3. 
Inapplicability—Plaintiffs wrongly paying defend 
ants to redeem mortgage—Third person obtain¬ 
ing foreclosure decree—Plaintiffs paying him to 
redeem mortgage—Suit to recover money wrong¬ 
ly paid to defendants. 1935 O. 378= 11 Luck. 110. 
Where the agreement is that a debt due to a third 
party should be paid and it is not so paid, the 
starting point of limitation is tlie date when the 
vendee repudiates his liability or the date when 


the payment of the debt by the vendor himself 
or the performance of the contract is rendered 
impossible. 8 P. 860. See abo 33 Bom.L.R, 
136=133 LC. 267== 1931 B. 365. Time runs in 
such a case from the date when the vendor is 
actually damnified. 14 L. 380=1933 L. 109; 
33 Bom.L.R. 136. See abo 144 LG. 362 = 1933 
L. 793 . (34 A. 429, Diss.). Where vendor’s 
properties arc sold in execution of a decree obtain¬ 


ed by a creditor, who must have been paid off 
by tjic vendee according to the terms of the sale- 
deed, the starting point of limitation for a suit 
by the vendor against the vendee for the purchase- 
money is the date of the sale of the properties 
when the vendor actually suffered loss. 64 M.L. 

J. 526=1933 M. 424=56 M. 724. Under Art. 

116 time begins to run from the date of breach of 
contract under a registered instrument. Where 
no time is fixed for payment, it runs from the 
date of the deed itself and a suit brought more 
than six years after the date is barred by time. 
1929 A. 775. Vendor and purchaser—Amount 
kept with vendee to pay previous mortgage— 
Surplus to be paid to vendor—Claim for surplus. 
Heldy that Art. 111 is not applicable to the case 
but Art. 116 is applicable and the period would 
commence from the date of the breach, i.e., 
where for the first time in the suit instituted by the 
vendee for redemption, the Court of first instance 
would find that a smaller sum than the amount 
left with the vendee was due. 11 .O.W.N. 691 
= 1934 O. 240. Where a registered kabuliyat 
expired on 31st March, 1922, and the lessee sued 
to recover damages from the lessor on 30th 
April 1925, Heldy that the suit was barred by 
Art. 116. 58 C. 930=133 I.C. 179. As to 
continuing or successive causes of action, see 
under Art. 115. In a rehan bond there was a 
personal covenant to repay on a certain date 
and in addition, there was a clause regarding 
dispossession which ga\’e the mortgagee tlic right 
to realise from the mortgaged property from the 
person of the mortgagor and from his other 
properties, if he was dispossessed from the 
rehan property. The mortgagee sued basing his 
cause of action on dispossession and after sale of 
the mortgaged property in execution of his 
decree applied for a personal decree for the 
balance. Heldy that this article applied, and 
that on the mortgage deed as it stood, the dis¬ 
possession was as much a cause of action in a 
registered deed giving rise to limitation under 
Art. 116 as the cause of action of failure to pay 
on the date fixed in the bond and that the starting 
point for limitation was the date of dispossession. 
13 P. 228=1934 P. 578. Where possession was 
not given to tlic, lessee in accordance with the 
terms of a lease deed, and the lessee sued to recover 
the advance paid by him, heldy tliat the breach of 
the covenant to deliver possession occurred from 
the commencement of the lease and that it was 
not a continuing breach . 138 I.C. 119=193* 

M. 225. See abo 1939 P.W.N. 220. Where a 
sale was declared to be null and void by the 
Court and the vendee sued to recover the purchase 
price and relied on an express covenant in the 
sale deed. Heldy that tlie suit was governed by 
Art. 116 and time commenced to run from the 
date when the sale was declared void by the 
trial Court and not from the date when such 
decision was affirmed in appeal. 148 I.C. 825* 
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Description of suit. 

Period of limitation* 

Time from which period 
begins to run. 

117. Upon a foreign judgment as 
defined in the Code of Civil Procedure, 
1908. 

^[Six years] 

The date of the judgment. 

118. To obtain a declaration that an 
alleged adoption is invalid, or never, in 
fact, took place. 

^ [Six years] 

When the alleged adoption 
becomes known to the plaintiflf. 


LEG. REF. 

^ Substituted by Act XI of 1923, S. 2 and 
Sch. I, for “Ditto.” 

NOTES. 

1934 L. 305 (2). Sdiis impugning sale-deed by 
father—“Trial Court granting them decree follow¬ 
ed by delivery of possession—Decree affirmed on 
appeal—Suit by vendee for refund of price— 
Limitation—Starting point. 156 I.G. 177 ==1935 
A. 876. Mortgage by Hindu father for ante¬ 
cedent debts and for fresh cash advances—Suit 
against son after death of father—Limitation. 
See 4/0 Bom.L.R. 381. 

Art. 117.—-Applicability. —See 8 L. 54=102 
I.G. 523=1927 L. 200 (2). Under Art. 117 a 
suit is filed in British India on a foreign judgment, 
it is in time, notwithstanding that under the law 
of the foreign state where the decree was obtained, 
execution of the decree in that state is barred by 
time, whether the decree is not enforceable 
because it is barred by the law of limitation 
prevailing in the foreign state is not relevant to be 
considered in a suit on a foreign judgment. The 
law applicable to the place where the suit is 
brougnt is applicable. The law of the place 
where the obligation arose need not be considered. 
Art. 117 deals only with the period of limitation. 
It does not create a right to sue. In India a 
foreign judgment itself forms a cause of action 
and a suit can therefore be based on it, and it 
has to be filed in six years. I.L.R. (1939) B. 
639=41 Bom.L.R. 1084=1939 B. 522, The 
“ dsite of the judgment ” in Art. 117 is the date 
of the decree, and if there is the decree of the 
appeal Court, it is that decree which is the 
starting point for counting the period of limita¬ 
tion, and not the decree of the original Court. 
I.L.R. (1939) 639. See also 65 M.L.J. 572=56 

M. 951. Where the Baroda Court passed an order 
calling upon the contributories to pay Rs. 20 per 
share, and a date was fixed for the payment of 
the c^l money and the liquidators were authorised 
by the Court to file suits against contributories 
residing outside the jurisdiction of the Baroda 
State. Held, that it was a foreign judgment, and 
a suit against a contributory outside the State 
was governed by Art. 117. 1935 L. 553. But 

see 62 M.L.J. 566. 

Art. 118 .—Art. i88 applies only to a suit 
under S. 42, Specific Relief Act, for a declaration 
that an adoption is invalid or that it did not take 
place, and not to a suit for possession of im¬ 
movable property. 183 I.G. 853=1939 L. 135. 
A suit for possession by reversioner of the first 
adopted son alleging the second adoption of the 
defendant is invalid as having been made after 
the power to adopt has become extinguished 

C.G.M.—441 


under Hindu Law, if brought after si^ years, is 
barred by this article. 41 B. 728=41 I.G. 845. 
See also 40 P.L.R. 660=1938 L. 193. 

Starting Point of Limitation.— 15 L. 
® 45=*934 L- 274. Where plaintiff gives prima 
facie evidence of his want of knowledge the defend¬ 
ant must prove knowledge at a particular date 
when it is alleged limitation began to run. i L, 
608=59 124. See also 9 I.G. 163, as to onus 

of proof. Time runs from the time when adop¬ 
tion comes to the knowledge of the next rever¬ 
sioner and no fraud or inaction on his part would 
stop lime running against the whole body of 
reversioners. 44 M. 218=39 M.L.J. 621 ; 24 
M. 405 ; 29 M. 390. See also 28 I.G. 632=2 
L.W. 377. 

Arts. 118 and 119 .—apply only toasuit for 
declaration in respect of an adoption and 
not to a suit for possession. 45 A. 1 = 20 

A. L.J. 814; 1923 A. 361 ; 48 M. 1 = 1925 M. 
497 ; 87 I.G. 93^=1925 A. 79 ; 1927 P.G. 229 
= 53 M.L.J. 301 ;48 B. 411=46 M.L.J. 598= 
1924 (P.G.) 137; 1924 N. i42;44P.R. 1911=: 
II I.G. II ; II G.P.L.R. 49; 81 P.R. 1914= 

25 I.G. 429 ; 30 M. 308. But see contra 41 B. 
728=41 I.G. 845 ; 37 B. 513=20 I.G. 162, [24 

B. 260 (F.B.) held to be good law even after 28 
A. 727 and 39 C. 418 (P.G.) infra]. Compare 
the Privy Council judgment in 48 M. 883=52 I.A 
322=49 M.L.J. 769=1925 F.G. 249 (RG.)! 
This article will not apply to a suit for possession 
of immovable property by the adopted son, even 
if it is necessary to decide in this suit whether the 
adoption was or was not valid. 58 B. 280 = 149 
I.G. 674=36 Bom.L.R.. 185=1934 B. no. A 
suit by a Hindu widow to recover possession of 
the estate of her deceased husband from the 
defendant who claimed to be the adopted son of 
the deceased is not governed by Art. 118, and is 
in time if brought within twelve years from the 
death of the husband. 35 G.W.N. 465=1001 
P.G, 84=60 M.L.J. 619 (P.G.). Suit to set 
aside adoption and for possession is governed by 
Art. 118. 6 P, 506=1927 P. 145. Adoption- 
Declaration of invalidity of—Suit for—Limitation 
—Presumptive reversioner—Death of, within 
period of limitation—Reversioner next in grade 
a minor at time of—Suit by, within 3 years after 
attaining his majority—If in time—Point referred 
toFuU Bench but not decided by it. 56 M.L.J 
760 (F.B.). Suit for declaration that alienation by 
adoptee not binding on reversioners—Suit subs¬ 
tantially for declaring invalidity of adoption— 

118 applies. 1929 L. 579. Omission to 
bring within the period prescribed by Art 118 a 
suit for declaration that an alleged adoption 
IS invahd is no bar to a suit by a reversioner for 
possession of the property on the death of the 
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« 

Description of suit. 

Period of limitation. 

Time from which period 
begins to run. 

119. To obtain a declaration that an 
adoption is valid. 

*[Six years] 

When the rights of the adopted 
son, as such, are interfered with. 

120. Suit for which no period of 
limitation is provided elsewhere in this 
schedule. 

*[Six years] 

When the right to sue accrues. 


LEG. REF. 

^Substituted by Act XI of 1923, S. 2 and 
Sch, I, for -‘Ditto.’* 

NOTES. 

limited owner. 39 G. 418 = 39 I.A. 19 = 22 
M.L.J. 240 (P.G.) ; 8 L. 48 ; 52 M.L.J. 711 = 
1927 M. 674. Suit to declare invalidity of adop¬ 
tion—Knowledge of alleged adoption for over 
6 years—Suit is barred by Art. 118. 1927 P.G. 

229=53 M.L.J. 301 (P.G.). See also 28 A. 727 ; 

33 I.A. 156; 24 Bom.L.R. 158=1922 B. 223 

(F.B.) [34 A. 8 and 24 B. 260 (F.B.) to the 

contrary are not now good-law]; 1930 L. 438. 

Art. 119 . [See also under Art. ii8.]—Where 
adoption is challenged and rights interfered with, 
suit to establish adoption must be brought 
within 6 years from the date of such 
interference. 43 B, 63 = 47 LG. 639 {2) ; What 
amounts to interference under the article, i R. 
186= 1924 R. 34. Something incompatblc with 
the recognition of the adoption must be proved. 
58 I.G. 394 = 22 Bom.L.R. 974. Where in a 
suit for possession, the adoption is denied, the suit 
is governed by Art. 144 and not by this Article. 
81 P.R. 1914=25 I.G. 429; 58 B. 280=149 
I.G. 674 = 36 Bom.L.R. 185=1934 B. no. See 
also cases cited under Art. 118. 1924 N. 142. 

Art. 120 - Scope. —Art. 120 is applicable only 
where no other article covers the suit. 14 I.G. 
19; 28 LA. 148; 24 A. 24 (P.G.) ; 1933 L. 581; 
50 I.G. 6 ; 21 G. 157 (P.G.) ; 26 G. 514 (F.B.) ; 

34 M. 167 ; 3 A. 170 ; 37 M, 381 = 22 M.L.). 

485 ; 36 I.G. 418 ; 1930 O. 395 ; 145 LG. 186 
= 1933 L. 581 ; 146 I.G. 939=*933 L- 615; 
24 M.L.J. 184 ; 31 I.G. 335; 37 M. 381 ; 35 LG. 
98 (M.). Wording of plaint so as to escape Art. 
91 will not bring the suit under Art. 120. 37 A. 

640=29 LG. 968. Art. 120 applies to all decla¬ 
ratory suits. 27 A.L.J. 794=1929 A. 529. 
Alienation by Hindu widow—After born rever¬ 
sioner—Suit tor declaration of his rights—Govern¬ 
ed by this Article 16 P.L.T. 236=1935 P. 256. 
Starting point {Ibid.), Goparcener excluded 
from enjoyment—Suit for declaration and injunc¬ 
tion. This article is applicable and not Art. 127. 
1935 P. 95. Plaintiffs wrongly paying defend¬ 
ants to redeem mortgage—Third person obtain¬ 
ing foreclosure decree—Plaintiff paying him to 
redeem mortgage—Suit to recover money wrongly 
paid to defendants. Suit governed by Art. 97 
and not Art. 120. 1935 O.W.N. 549= 1935 0.378! 

Starting point of Limitation. —I'ime runs 
when the right to sue first accrues. See 30 M.L.J. 
104, i.e.y when it accrues to the plaintiff or his 
predccessor-in-title and not when it accrued to 
one through whom the plaintiff does not claim. 
22 A. 33 (F.B.) ; 37 A. 195. The starting point 
Qi li^^itation is the date on which the circumstance 


entitling the plaintiff to have his interests guarded 
first comes to his knowledge. 12 L. 262= 1931 L 
70 (2) = 130 LG. 778. See also 20 P. L.T. 303= 
*939 54 Q‘ words “ when the right to sue 

accrues ” may be taken to mea.i when the cause 
of action arises. The cause of action would 
comprise the facts which have necessarily to be 
proved in order to entitle the plaintiff to the relief 
asked for by him in a particular suit. 120 LG. 
880=58 M.L.J. 349. See also 41 P.L.R. 321 = 
*939 L. 6; 1940 A.L.J. 459=1940 A. 424; 
1939 L. 6 ; 1931 L. 270=143 LG. 725 (as to 
the interpretation of the words). There can be 
no right to sue until there is an accrual of the 
right asserted in the suit and its infringement or 
at least a clear and unequivocal threat to infringe 
that right by the defendant against whom the 
suit is instituted. 1930 P.G. 270=57 LA. 325 
= 59 M.L.J. 621 (P.G.) ; 15 P. 151 = 17 P.L.T. 
131 = *936 P. 323. Seeabo 47 L.W. 438=1938 M. 
* 93 =*(* 93 ^) 2 M.L.J. 434. The expression 
“ right to sue *' means the right to bring the 
particular suit with reference to which the plea 
of limitation is raised. 58 G. 1187=58 LA. 125 
61 M.L.J. 9=1931 P.G. 89 (P.G.). A suit by 
an after-born son to declare that an alienation 
by way of mortgage effected by a Hindu father is 
void and for setting aside a decree obtained on 
foot of that mortgage must, under Art. I20, 
be brought before tlie expiry of 6 yean 
from the date when the right to sue 
accurcs, i.r., the date of the mortgage so 
far as the relief by way of setting aside the jdicna- 
tion is concerned. 59 M. 667=1936 M. 440= 
70 ALL.J. 360. In a suit for declaration that 
certain mortgages and sales held in pursuance of 
those mortgages are void and not binding on the 
plaintiff, the plaintiff’s right to sue accrues not 
only when the mortgages are created but also 
when tile mortgagees bring the mortgaged pro¬ 
perties to sale the sales give a fresh starting 
point. 15 P. 151 = 17 P.L.T. 131 = 1936 P. 323. 
Sale by guardian—Money left with vendee to be 
paid to minors on attaining majority—Suit by 
guardian as reversioner claiming the money. 
Held^ tiiat Art. 111 did not apply because the 
plaintiff was not the vendor of the property, but 
had acted merely as the de facto guardian of the 
two minor girls under the Gustomary Law, that 
the suit was governed by Art. 120 and that 
limitation ran Irom tiie date of the death of the 
younger girl. 1933 L. 860. 

Illustrative Gases—Suits for DBCLARATtON 
OF TIJLE TO immovable PROPERTY.— Suit by 
plaintifi in possession for declaration of Ids title 
to immovable property. Time runs when the 
defendant did the first act prejudicial to plaintifPs 
title. 1900 P.R. 20. Set abo 26 G.W.N. ao6 ; 
1930 P.G. 270=579 A. 325=59 ML.J, 


Art. 120] 


The Indian Limitation Act (IX of 1908). 



NOTES, foundation of his suit. I.L.R, (1939) i C. 349 

11 Lah. 657; from the date of denial by =43 G.W.N. 57. See also L. ^28 ; 1938 L. 
defendant of plaintiff’s title. 61 P.R. 1908. See 227; 193 ^ O. 387. Every notice of ejectment is a 

flho 1933 L. 412 = 142 I.C. 606. When the denial fresh invasion of title and gives rise to a fresh 

comes to the plaintiff’s knowledge. 24 B, 533 ; cause of action. 6 L. 132 = 89 I.C. 299=1925 L. 

' 29 M.LJ. 574=30 I.C. 660; when a decision 391. A suit by plaintiff for a declaration that 

adverse to the plaintiff is given by a competent he alone was entitled to succeed to his father’s 

revenue authority. 45 A. 461 = 21 A.L.J. 409; property and that the defendant had fraudulently 

18 R.D. 619=16 L.R. 122 (Rev.). See also (1942) procured the entry of his name in the revenue 

1 M.L.J. 472. When a cloud is cast upon records is governed by Art. 120 and the cause of 

plaintiff’s title, 120 I.C. 321 = 1930 N. 92 ; 1929 action arises when the fraud becomes known tothe 

A. 529 ; *15 I-C. 629 ; 1930 A. 420. In the plaintiff. 148 I.C. 776=1934 L- 574 - Suit for 
case of a suit for declaration of title to the declaration of title and correction of entiy in the 
property which is in custodia legis article is appli- revenue records is governed by this article. 9 
cable. 35 Bom.L.R. 440 =i 933 B. 276=145 I.C. 804 ; 20 I.C. 262 (C.) ; 32 I.C. 872 (G.) ; 
I.C. 190. In a suit for declaration and pos- 1929 L. 379; 1930 L. 284 (2) ; 120 I.C. 321. 
session of immovable property, the relief for There is a conflict of rulings as to commencement 
possession is negatived, the fact that possession is of limitation in such cases. All the early rulings 
refused cannot make the suit one for a declaration would be seen collected in. 12 A.L.J. 810. See 
only so as to make it fall under Art. 120 and thus also following cases:— Allahabad, —20 A. 35 
reduce the period of limitation otherwise available (F-B.) ; 31 A. 9=5 A.L.J. 637 ; 20 A.L.J. 231 = 
to the plaintiff. 39 Bom.L.R. 224. A claim to 1922 A. 115 ; 50 I.C. 767=17 A.L.J. 588 ; 102 
lomething or some sum of money which had LC. 172 = 1927 A. 597 ; 98 I.C. 811 ; 100 I.C. 
become barred would not revive when it has been 45= 1927 A. 296 ; 145 LC. 728= 1933 A. 663* 
brought into Court.' 1933 M. 503=144 I.C. Cqlcutta.—ig2>i C. 307; 20 I.C. 262 i 53 LG.’ 
602 = 37 L.W. 194. The right to sue accrues only 968=23 C.W.N. 883 ; 1939 G. 749 ; 25 C.W.N. 
when the defendant infringes or at least has 1022 = 631.0.954; 34 I-G. 702 = 23 C.L.J. 561 
clearly and unequivocally threatened to infringe =58 C.L.J. 120. Punjab. —73 P.W.R. 1918= 
the right asserted by the plaintiff in the suit. 35 44 LC. 912 ; 38 P.L.R. 1916 ; 99 P.W.R. 1914 

Bom.L.R. 440= *933 B* 276 ; 12 P. 727 ; 14 =23 I.C. 458 ; 53 LC. 595 = 98 P.W.R. 1919 ; 

P.L.T. 258=1933 P. 250. Where the plaintiff 86 LC. 117 = 1925 L. 417 j 1929 L. 379=15 L. 
sued for a declaration that he was entitled on 469= *934 L- * 34 - Oudh. —23 O.G. 46 = 53 I.G.’ 
bchalfofamat/i to obtain and retain the possession 893; 220.0.369 = 541.0.317. Patna. —45 I.c! 
of the property which was in custodia legis and 432 = 3 P-LJ- 361 ; 42 LG. 397 ; n LC. 199 = 
held by the administrator and for an injunction 2 P.L.J. 557 = *933 P« 698. Madras. —42 M.L.J. 
restraining the defendants from recovering pos- 457=1922 M. 184 ; 52 M.L.J. 323. Fresh cause 
session and from asserting their claim. Held, of action gives fresh starting point. 98 I.C. 811 
that the plaintiff having claimed in his own right, = 1927 A. 148 ; 150 LG. 814= 1934 A. 539* See 

time commenced to run from his installation to also 13 P. 517. If the order of the Settlement 

the office. 35 Bom.L.R. 440 =i 933 B. 276= Court about the defendants being recorded as 
145 I.C. 190. Suit for'declaration of title and under-propnetors is a wrong to the plaintiff, the 
that plaintiffs are in possession of underground wrong is complete when the order is passed/and 
rights. See 52 LA. 109 “4 P* 244=48 M.L.J. the entry made, and it cannot be regarded as a 
328(P.C.). Suit for declaration that the property case of continuing wrong. Where the plaintiff 
mortgaged to defendant is plaintiff’s property, sues for a declaration that the defendants do not 
52 I.C. 646=17 A.L.J. 973. A suit for declara- possess any under-proprietary rights in the lands 

tion by a co-sharer in possession is not barred, if in suit basing his cause of action on the wrong 

brought within six years from an attempt to oust entry in the Settlement Court and not on any 
>iim from possession. 32 P.L.R. 1418. See also fresh invasion of his rights made subsequently 
14 L. 267 (F.B.) ; 1938 R. 407; 4 * C.W.N. the limitation in respect of the said cause of 
1090 ; 67 C.L.J. 74. A person in possession is action begins to run from the date of the order 
not bound to bring a declaratory suit on any and of the Settlement Court, and the fact that the 
every possible invasion of his title and suit plaintiff purchased the lands in suit subsequent 
brought within six years of the last of such to the making of the settlement entry cannot 
invasion is in time. 3 L. 43=1922 L. 94 ; 43 stop the running of limitation against him. 166 
I.C. 175 (A.) ; 79P-B-*9*7=42 I-C. 346 ; i93t) I.C. 774=*937 O. 291 = 1937 O.W.N. 207 
N.Q2 ; 115 LG. 629; 1933 L. 53=145 LG. 241 ; See also 40 C.W.N. 566=1936 C. 456. A mere 
1939 L. 428 ; 1938 L. 318 ; 1940 L. 154. A entry of names m the khewat does not debar for 
fresh attack on title or invasion of right gives rise ever the person against whom the entry is made 
to a new right to sue for declaration. If there be from suing for declaration, if six years arc allowed 
successive attacks at intervals, time would run to expire after the entry. Any fresh act which 
from each of these attacks and if the last attack can amount to a fresh invasion of his right or a 
which is made the basis of the suit be within fresh attempt to cast a cloud on his title would 
fix years of the suit, the suit will be in time, create a new cause of action in his favour. 27 
Hence when the plaintiff remains in possession, A.L.J. 794=1929 A. 529. See also 115 I.C. 620- 
though frequent successive threate and attacks on 1933 A. 663= 145 I.C. 728 ; 153 I.C, 73= iqoc 
his title are made by the defendant, his title is not A. 174 ; 1936 P. 129; 1936 P. 321; 42 C.W.N 
extinguished and so long as his title subsists, he 96 ; 40 C.W.N. 566=1936 G. 456 ; 1940 Q 

has right to sue for declaration and his suit 283; 1937 C. 745 ; 1937 O. 291 ; 1936 O.WN* 
would be considered to be within time if he makes 784=1641.0. 118=1936 O. 387. The rejection 
» thrc'it or attack made within six years, the of the application for correction of entries in 
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revenue records 7gives cause of action, but as a 
fresh invasion of plaintiff’s right occurred when 
the direction was made by the Revenue Olficer 
for partition of the occupancy rights, limitation 
began to run from the latter date. 1930 L. 284. 
See also 120 l.C. 321. Limitation for a suit for 
the correction of an entry in record-of-rights is 
six years from date of final publication on the 
record of rights, (i P.L.J. 73, Ref.) 1933 P. 
698 (2) ; 161 I.G. 463=1936 P. 129, Suit for 
declaration of plaintiffs’ exclusive title to property 
and also for declaration that the revisional survey 
entries in record-of-rights were wrong —Suit filed 
after six years—Plaintiffs were in exclusive pos* 
session of the property. Held^ that the suit was 
not for the correction of record-of-rights but for 
declaration of plaintiffs* exclusive title, and was 
not time barred. (1 P.L.J. 73, Oist.) 163 l.C. 408 
(i) = I936 P. 321 (2). Time commences to run 
from the time when the plaintiffs right was actual¬ 
ly infringed. 1934 G. i92 = 5dG.L. J. 120. See also 
1942 O.VV.N. 225. bo long as an adverse entry in 
the Revenue Records does not injure the plaintiff 
he need not come into Court at all and hence a 
plaintiff in a suit for declaration that he is an 
under-proprietor is not out of time if he institutes 
the suit within 6 years of the injury which 
the entry created namely ejectment. 1942 O.A. 
162 = 1942 O.VV.N. 217. See also 1942 O.VV.N. 
225. Where the mutation entries in the name of 
the defendants were made with the plaintiff’s 
consent and the plaintiff had no grievance until 
the defendant’s asserted title on that basis. Heldy 
that it was the wrong assertion which constituted 
the cause of action for a declaratory suit. 144 
I.G. 316=1933 O. 283=10 O.VV.N. 366. 
Plaintiff was in possession of the land which was 
the subject of alienation by will in favour of the 
defendant; mutation was effected in favour of 
defendant whereupon plaintiff sued for declara¬ 
tion of his title. Heldy that it was unnecessary 
for him to bring any suit to set aside the alienation 
by will as he was in possession of the property 
and that his suit fell under S. 45, Land Revenue 
Act, and was governed by Art. 120, Limitation 
Act, and not by Sch, I, Art. i, Punjab Limitation 
Act. 13 L. 469=1934 L. 134. See also 164 LG. 

118= 1936 O. 387. A person executed a deed of 
gift of property in 1924 but did not deliver its 
possession to the donee. Donee got the property 
mutated in his name in 1932. On this the donor 
brought a suit to declare tlic gift invalid. Heldy 
that as possession was never delivered to the 
donee, time for such suit began to run only when 
the donee first attacked the title of the donor by 
getting mutation sanctioned in his favour. 161 

LG. 592 = 1936 L. 49. See abo 1938 L. 671=40 
P.L.R. 940. Portion of estate—Separate regis- 
Uation—Refusal by Collector—Fresh application 

by owner. 57 M. 460= i 934 373 = *>7 M-D.J. 

544. Dismissal of application for correction of 
jamabandi—Suit for declaration—Plaintiff in 

possession—Starting point. 1935 > 

1935 O. 181. In a suit for declaration every 
fresh denial gives rise to fresh cause of action. 
1927 L. 887. The fact that in the written state¬ 
ment, the defendant denies tlic title of the plmn- 
tiff does not give rise to a fresh cause of action. 
115 LG. 629. Declaratory suit after an order of 


the order and time runs from the date of attach¬ 
ment. 85 I.G. 631 = 1925 N. 236; 490,544= 

26 G.W.N. 432 = 1922 G. 419 ; 26 M. 410 ; 
(1937) 2 M,.L.J. 296. But sse 20 G.W.N. 

481 holding that it is a continuing 
wrong. In 20 A. 142 suit to recover possession 
brought more than 6 years was held to be within 
time under Arts. 142 and 144. Where however 
the Magistrate wrongly put a party in possession, 
a suit for recovery of possession against that party 
is not governed by this article but by Art. 142 
or 144. 16 LG. 620=16 G.W.N. 1073. Suits 

regarding claim orders cases of attach¬ 
ment before judgment arc governed by Art. 120 
and not by Art. ii. 44 M. 902=41 M.L.J. 

252 (F.B.) ; 152 LG. 297=1934 P. 580. Art. II 
overns only a suit by decree-holder to declare 
an alienation by his judgment-debtor as fraudu¬ 
lent after an adverse order has been made against 
him in objection proceeding, and docs not apply 
to a suit by other creditors who had not attached 
the property, which is governed by Art. 120. 

138 I.G. 412= 1932 L. 516. See abo 1936 P. 535 
= 1936 P.VV.N. 779. A suit for a declaration 
that the plaintiff has a charge on a certain im¬ 
movable property is governed by this article. 45 

597“6o I.G. 903 = 23 Bom.L.R. 84. Where 
the land is in the possession of occupancy tenants, 
a suit for declaration that the plaintiffs are 
entitled to collect rents and for an injunction 
restraining the ist defendant from wrongfully 
collecting the same, is in effect a suit for possession 
governed by Art. 144 and not Art. 120. 34 
Bom.L.R. 1469. 

Other Declaratory Suits.— Suits for a 
declaration of a public right of way. 26 G.W.N. 
587. Suit for declaration of a right to graie 
cattle—Burden of proof. 1933 L. 370=144 LG, 
976. Representative suit for declaring certain 
land as graveyard and for injunction directmg 
defendants to remove bi^ildings erected thereon. 
178 LG. 125=1938 L. 254. Suit to have a 
Municipal election declared void. 35 A. 308= 
20 LG. 490 ; suit for declaration that the d^end- 
ant’s name as lessee in the lease is only benami 
for the plaintiff'. 35 A. 149=18 LG. 698. Sa 
abo 25 G. 49. Suit for declaration that an 
alienation of ancestral land by father of the 
plaintiff is not binding on him. 34 LG. 253* 
See abo 77 LG. 174; 33 M. 31 (alienation of 
tarNvad property) ; 106 LG. 35. Suit by remote 
reversioner to set aside alienation by Hindu 
widow and for a declaration of its invalidity, 
27 O.G. 173 = 1924 O, 381 ; 5 L.W. 482=38 LG. 
270; 37 A. 193 = 26 LG. 737 = 13 A.L.J, 196; 

I L. 69 = 55 I-C. 924 ; 15 P.R. 1916=33 LG, 
161. An allegation of collusion of the nearest 
reversioner will not bring it under Art. 125. *8 
LG. 710 ; 46 LG. 202 (F.B.). See abo 41 M. 659 
= 24 M.L.J. 183 ; 10 M.L.J. 229. So also suit 
to declare void a gift made by the Hindu widow 
in favour of her daughter and a strangir, is not 
governed by Art. 125, but by thb article. 1933 
A. 856=1933 A.L.J. 1305. Suit by \>ridow m 
deceased co-parccner against surviving co¬ 
parcener for rendition of accounts Art 120 
applies, 182 LG. 426=1938 L. 139, Stt slsi 
L.W. 208 ; 1936 L. 49 (Suit by donor to 
declare gift invalid). Time runs from the date 
of alienation and not when the alienadon become* 
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cannot claim an extension of time under S. 6 or 
S. 7. 6 L. 405=1925 L. 654. Where the 
alienation was by a Hindu widow of an un¬ 
recognised portion of a bhag and the reversioner 
sued to set aside after the lifetime of the widow. 
Heldf that the alienation being void ab initio, the 
starting point for limitation under Art. 120 is the 
date of the sale-deed. 32 Bom.L.R. 1013. No 
fresh cause of action arises when alienee from 
widow alienates. 1929 L. 779. Article applies 
to a suit to set aside surrender by Hindu widow. 
101 I.C. 275=1927 N. 193. A suit by adopted 
son to set aside alienations by his maternal 
grandmother—Cause of action arises from the 
date of the plaintiff’s adoption. 38 M. 396=20 
I.C. 625. Cf. 42 M. 656=25 M.L.J. 219=46 
I.C. 202 (F.B.). Where the sons sued to set 
aside certain alienations made by a Hindu 
father and it appeared some of the properties 
transferred had been transferred by gift to the 
alienor by his father. Held, that the suit related 
to joint family property and was governed by 
Art, 120 and not Art. 126. 150 I.C. 963=1934 

L. 397. A suit by a worshipper at a mosque for 
a declaration that an alienation made by the 
mutwalli of waqf property is invalid and not 
binding on the trust. 2 P. 391 = 1923 P. 475. 
Suit by trustee for a declaration that a mortgage 
decree was not binding on the trust porperty— 
Time runs from the date of the mortgage suit. 
137 I.C. 707=1932 M. 589. See also 1933 L. 
270. Suit to set aside alienation of temple 
property by trustee for private purposes is 
governed by Art. 120 and time runs from the 
date when plaintiff had notice of the alienation. 
1928 M. 837. See also (1938) i M.L.J. 91 ; 1938 

M. 999=^ L.W. 577 (Suit by trustee against 

banker for recovery of trust funds misapplied by 
banker in a reduction of private debt of co¬ 
trustee). A suit for declaration that a sale by a 
trustee is invalid is governed by Art. 120. 24 

I.C. 369=26 M.L.J. 537 ; 1928 M. 837. But 
where recovery of possession is prayed for, the 
suit would fall under Art. 134. 41 M. 1124=38 

M.L.J. 357. See also L. 784. Suit tore- 
move unauthorized mutawalli—Art. 120 applies. 
41 P.L.R. 166. A suit for ejectment against the 
mortgagees of property dedicated to an endow¬ 
ment brought more than six years after the dates 
of mortgages being governed by Art. 120 is 
barred. It cannot come under S. 10 of the Act 
as that section expressly excludes asssignees for 
consideration. Nor does it come under Art. 134 
as a Hindu Religious Endowment does not 
constitute a trust within the meaning of the 
article and secondly the'suit is not for possession 
but merely for ejectment. (1922 P.C. 123, Rel. 
on.) 165 I.C. 48=1936 L. 784. As to right to 
conduct festival in temple, see 1941 M. 498= 
(1941) I M.L.J. 322. A suit by a Hindu rever¬ 
sioner for declaration of the nullity of an adoption 
by the widow. 41 A. 492 = 50 I.C. 938. Article 
is applicable to a suit to set aside a deed as void 
ab initio. 26 C.W.N. 479 ; 1928 A. 267=26 
A.L.J. 289 ; to a declaratory suit for setting 
aside a will. 27 I.C. 574. Also to a suit based 
on trust created by will. 1929 L. 834. A suit 
to avoid an alienation under S. 53 of the T. P. 
Act. 22 L.W. 592 ; 1926 M. 66 ; 2 L.W. 479 
.k 29 I.C. 62. As to when time begins to run 


in such cases whether on the date of the alienation 
or on the date when the option given by S. 53, 
T.P. Act, is exercised, see 22 L.W. 592. See also 
7 L.W. 280=44 I.C. 551, holding that time rum 
from the latter date. See also 8 O.W.N. 593 on 
the point. In such cases the right to sue accrues 
only when the creditor has a clear and definite 
knowledge of the facts which constitute fraud and 
of its effect upon his interests. 132 I.C. 51 = 
1931 O* 333 * Suit for declaration that razi- 
namah decree is void. 47 M.L.J. 801 = 1925 M. 
194. Suit to set aside compromise decree 
against minor. 22 A.L.J. 521, See also 2 L. 164 
= 62 I.C. 794. Where the suit was for compen¬ 
sation based on a contract in the compromise 
decree, held, that the suit was governed by 
Art. 115 and not 120. 12 P. 792. Suit for 

declaration that attachment and sale are illegal 
and for restitution governed by this article. Time 
runs from the date of sale and not from the date 
of attachment. 36 M. 383 = 22 M.L.J. 108 ; 
see also 60 I.C. 529 (Sale held in contravention 
of S. 158 of B. T. Act). Suit for declaration of 
title to surplus sale proceeds under the Bengal 
Land Revenue Sales Act—Time runs when such 
right is denied. 47 C. 331=24 C.W.N. 294. 
For a suit by third party transferee of tenure 
under Ss. 12 and 13, Bengal Tenancy Act, for 
restraining sale of tenure in execution of decrees 
not binding upon him, limitation begins to run 
when the landlord applies for the sale of the 
tenure and not when the decree was obtained. 
57 LA. 214=59 M.L.J. 607=1930 P.C. 193 
(P.C.). Art. 120 governs a suit by a landlord to 
avoid a transfer of occupancy right by a tenant at 
will, and the period begins to run from the 
date of the testator’s death. 13 L.L.T. 40. 
Suit for declaration of right to moveble property. 
26 M. 410 ; 21 C. 157 (P.C.). Suit for declara¬ 
tion that defendant is not the son and heir of the 
deceased. 54 I.C. 300. Suit for dissolution of 
marriage or declaration of divorce. 8 O.L.J. 
650=1922 O. 109. See also 22 B. 430; 1936 
A.L.J. 574 (suit for damages for enticing away 
plaintiff’s wife). Suit for declaration of the 
plaintiff’s status or right under S. 42, Specific 
Relief Act. 25 A. i (P.C.) ; 33 A. 430. See 
2 B. 120 ; 15 B. 422. See also 1939 N. 197 
(Suit for relief under S. 54, Specific Relief Act 
and for possession of land). Where a company 
rejected the request of the plaintiff to have his 
name entered along with that of his son as the 
owner of certain shares in June, 1918, a suit 
brought by the plaintiff for declaration of his 
title thereto in June. 1924, is in time, though the 
shares might have been purchased in 1914. 33 

Bom.L.R. 250=133 I.C. 241 = 1931 B. 269. 
Suit by tenant against landlord for declaration 
that he is not entitled to collect excess rents : 33 
M. 171. Mortgagor executing a perpetual lease 
in favour of a third party—Insufficiency of 
security for the mortgage—Suit by the mort¬ 
gagee to avoid the lease—Suit is governed by 
Art. 120. 100 I.C. 728=1927 O. 148. Where 

the prayer for declaration is merely ancillary to 
the main relief, the suit is not thereby governed 
by this-article. 1924 R. ii : 15 LG. 545. Suit 
for declaration as to character of partition and 
invalidity of alienation falls under this article. 
31 Bom.L.R. 1240, Suit by sons for setting 
aside alienation of their father, when vendee wai 
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never in possession is only declaratory and comes 
under this article. 1929 A. 750 (2). Where the 
act ot the Government in respect of which a 
deciaration and injunction arc sought is an act 
Which IS illegal or ultra vires and the declaration 
IS sought on that basis, in such a case neither S. 'jO, 
Revenue Recovery Act, nor Art. 14, applies 

applies. 57 M. 501 = 1934 M. 147 
6 M.L.J. 715. But if the ground of such a 
suit IS not that the act of Government was ultra 
Wires or illegal but a mere irregularity which does 
not vitiate the main proceedings, but relates only 
to some question of detail such as the exact 
amount to be collected or something of that kind, 
which does not make the proceedings ultra vires 
in such a case Art. 14, may apply or in a case 
falling under the Revenue Recovery Act, even 
59 Revenue Recovery Act, may apply. 1034 
M. 147 Where the Government has acquired 
the land and has paid the money to one who was 
apparently entitled to it, a suit by a person who 
has also got interest in the land and claims the 
money paid by the Government is governed 
by Art. 120 and not by Art. 17 or Art. 62. 1935 

E. 42. Suit against Secretary of State to 
declare as ultra lires an order of forfeiture. 16 B 
455. Sr, <,ho 29 C.W.N. 365= >924 P-C. 150. 
oult by Zemindar against Government—Prayer 
for declaration that enfranchisement of service 
mam was not valid and binding-Limitation— 
Starting point 5O M. 141 = 68 M.L.J. 409. 
buit to set aside Government Order reiecting 
objections to the marking off the plaintiff’s lands 
m the patta and excluding certain others, and 
for declaration of his right. 47 M. 572 = 47 

35 * Suit for declaration as to land being 
held rent free—Prayer for possession and injunc¬ 
tion added but unnecessary falls under this 
article, the starting point of limitation being the 
date of the institution of rent suits. 1929 C. 417 
—49 C-L.J. q8i. The plaintiff's suit for decla¬ 
ration that defendant was only an annual tenant 
and not owner as alleged to have been asserted 
by him is governed by Art. 120. (31 A. 9, Foil.) 

'll hr ^27*929 N. 124. The plaintiffs 
alleged that the order by the Collector disposing 

of the suitlands in favour of the second defendant 
was null and void, that the plaintiffs being the 

adjacent land and the grant being 
of alluvial land,the grant should have been made 
^ plaintiffs under S. 63 of the Bombay Land 
Revenue Code. The suit was for declaration 
against the Secretary of State and for possession 
as against his grantee. Held^ the relief regarding 
I^ssession could not be awarded in this suit : 
that it was really a suit for declaration and injunc¬ 
tion and governed by Art. 120 and not by Art. 

lit' Bom.L.R. 772 = 55 B. 447=1931 B. 
3 ^ 9 * Where it was proved that the guardian 
ao litem was guilty of gross negligence in the 
conduct of a suit and the minor sued after attain¬ 
ing majority for a declaration that the decree was 
not binding on him. Held^ that Art. 120 was 
applicable and that limitation commenced to 
run, not the moment the decree was passed, but 
only when the gross negligence of the guardian 

plaintiff. 1930 M. 173 = 

^ 33 Bom.L.R, 1033= 

^313.500; 1936 M.W.N. 351 = 1936 M. 804. 
VYnerc a guardian sells immovable property 


belonging to a minor without the sanction of the 
Court and subsequently executes a second sale 
with the permission of the Court, the later trans¬ 
feree can sue for possession outright and need not 
expressly sue to have first sale set aside. To such 
a case Art. 120 and not Art. 91 applies. 34 C.W. 
N. 948. See also I.L.R. 1940 M. 27=1940 M. 106 
(suit for money advanced by guardian for neces¬ 
saries of minor. Where funds subscribed by a large 
number of persons are held in trust for a particular 
purpose, which fails or comes to an end, there 
arises a resulting t^st of such funds as remain, in 
favour of the contributors or subscribers or, if they 
are dead, their personal representatives. The 
unexpended balance belongs to the subscribcri 
rateably in proportion to their subscriptions. 
Any one of the subscribers can maintain a suit 
against the person holding the funds to recover 
his own share in the funds in proportion to his 
subscriptions. The fact that the funds are held 
by one of the subscribers who undertakes to pay 
interest on the funds would not be inconsistent 
with the transaction being in the nature of a trust 
and would not make it a deposit or constitute the 
holder a banker. A suit by a contributor to 
recover his share is governed by Art. 120 and the 
limitation commences to run from the date when 
there is a failure of the purpose whereupon the 
resulting trust arises. 1938 M. 64i = (i938) i 
M.L.J. 616. 

Suit for Injunction. —Governed by this 
Article 12 M. 445 : q6 A. 391 ; 21 M. 398 1923 
A. 452; 3 L.L.J. 228=60 I.C. 20; 2 L.L.J. 463= 
56 I.C. 1003 ; 42 B. 333=45 LG. 592 (mandatory 
injunction) ; 49 B. 586=27 Bom.L.R. 503= 1925 

373 ; 89 I-C. 405= 1925 L. 653. iS'«flftoi938 
L. 259. Suit for mandatory injunction for removal 
of encroachment on public road is governed 
by Art. 120. 29 P.L.R. 308= 1928 L. 792 (i). So 
also suit for injunction for removal of water 
spout. 109 I.C. 638. In a suit alleging inter¬ 
ference with the plaintiff's right of worship on a 
holy hill and claiming relief by way of injunction 
and declaration in respect of charatis or footprints 
of saints, which the defendants had removed and 
replaced by charans of a different type abhorrent 
to the plaintiffs, Heldy that the suit was not barr^ 
ed by Art. 120 as the act complained of was a 
continuing wrong and that under S. 23 of the 
Act, a fresh period began to run at every moment 
of the day on which the \vrong continued. 60 
LA. 313=12 P. 681=37 C.W.N. 1021=65 M'L. 
J, 163 (P.C.). Suit by reversioner to restrain 
waste of movables by a Hindu wndow. 44 M. 
984=41 M.L.J, 279=65 I.C. 10. Suit 
for removal of encroachment on communal land 
—Time runs from the date of encroachment 
88 I.C. 176. See also 13 I.C. 661 ; 1940 L. 359. 
Suit for injunction against a co-o\vncr denying 
title is governed by Art. I20. 14 L. 267=145 

I-C. 553 = *933 L. 705 (F.B.). So also suit to 
restrain a co-owner from preventing the plaintiffs 
from using the common property for the specific 
purpose for which it had been set apart; and it 
is not governed by Art. 32, though the drfendanl 
had per\Trted the jisc of the property to an un¬ 
authorised purpose. 14 L. 267. But if the relief 
claimed is one for possession, then Art. 144 will 
apply. 14 L. 267. Suit for permanent injuno- 
tion^Rcmoval of construction on skamilai ci 
which both plaintiff and defendant are owneia. 
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35 P.L.R. 472=1934 L. 701 - See also 1939 N. 
197 - 

Sun* FOR Movables. —Suit by reversioner to 
recover movable property on the death of a 
Hindu female is governed by the article. 25 
.C.W.N. 585=1922 C. 321 ; 32 C.W.N. 913 = 
55 C. 903. See also 34 P.R. 1914=21 I.C. 919 ; 
46 I.C. 627=3 P L.J. 522 ; 32 C.W.N. 913 = 
55 C. 903=1928 C. 670. A suit to establish a 
right to inherit the property even though movable 
of a deceased person is governed by Art. 120. 
1940 L. 475. A suit for the recovery of money 
wrongfully withdrawn by the defendant from 
Court by setting up an adverse title to the claim 
of the plaintiff, is governed by Art. 120 and not 
by Art. 62. 69 C.L.J. 108=1939 C. 413. As 
to recovery of ornaments by virtue of inheritance 
right, 32 C.W.N. 133. A suit for a declaration 
that the plaintiff is entitled to an eight annas 
share in certain movable property and for recovery 
of possession thereof from the defendant wrong¬ 
fully withholding the same is governed by Art. 
120 and not by Art. 49 or 62. 36 C.W.N. 758 

= 55 C.L.J. 420. A deposited his jewellery with 
his friend B at the time of B's marriage to be used 
by him for the purpose of the wedding on con¬ 
dition that it would be returned whenever A 
asked for it. Held^ that the transaction was a 
deposit and not a loan and the mere fact that 
B was allowed to use the jewellery did not take 
the transaction out of the category of a deposit 
as that expression is used in Art. 145 and Art. 120 
has no application. 1930 L. 913. W'here a 
donor had given subscription for a specific 
purpose which became impossible, he was entitled 
to refund, and the suit was governed by Art. 120. 
II O.W.N. 937=1934 O. 329. See also 1941 
N.L.J. 184=1941 N. 181 (suit for profits against 
person entrusted with property for safe custody). 

Suit for Pre-emption. —In respect of lease, 
19 A.L.J. 442 = 62 I.C. 884 ; suit by rival pre- 
emptors against one another in respect of the 
same sale. 80 P.R. 1912= 14 I.C. 328. See also 
164 I.C. 366=1936 L. 503. Where possession 
has not been taken by the vendee a suit for pre¬ 
emption by the vendor under a covenant to 
pre-empt in the sale-deed would be governed by 
Atr. 120. 40 M.L.J. 443=62 I.C. 27. So also 
a suit by oihidar for pre-emption, and time runs 
from the date he comes to know of the sale. 38 

M. 67=23 M.L.J. 607. Also suits for pre¬ 
emption in respect of a contemplated sale. 1922 

N. 14. 

Sun* FOR Accounts is governed by Art. 120 
when it is not covered by any other Article. 
14 C. 147 (P.C.). See also (1942) i M.L.J. 472; 
55 L.W. 79=(i942) I M.L.J. 274. As to 
whether plaintiff in such a suit brought within 
time is entitled to go back more than six years 
and open up the whole account see 28 I.C. 221 
(M.) ; 13 Bom.L.R. 1014 ; 19 M. 425 ; 14 C. 
147 (P.C.) ; 9 C.L.J. 383 ; 8 C. 788 ; 1936 M. 

170 ; suit for rents and profits of land to which 
both plaintiff and defendant have claim—Art. 
120 applicable. 1940 Rang.L.R. 136=1939 
R. 365. A co-sharer’s suit for his share of the 
income of the joint property is governed by Art. 
120 and the starting point is when the right to 
sue accrues, i.e. when the right of the plaintiff 
is denied or when there is an ouster. He may be 
. entitled to an account of the share of income for 


a period which may be more than 6 years before 
the date of suit. It cannot be said that even in 
the absence of ouster or assertion of hostile title 
to the knowledge of the plaintiff, his right to 
share in the income should be confined only to a 
period of 6 years before the date of suit. 55 L.W. 
196=1942 M.W.N. 239= (1942) I M.L.J. 408. 
See also 142 I.C. 708=1933 M. 200 holding that 
account can be claimed for the whole period. 
Suit by a member of a firm against his sub-partner 
for contribution based on a settlement between 
him and the defendant, in respect of the loss 
sustained by the plaintiff in the partnership, is 
governed by this article and not by Art. 61 or 
Art. 106. 38 L.W. 858=65 M.L.J. 789. A suit 

for dissolution and accounts of a subsisting 
partnership is governed by Art. 120. 37 L.W. 

288=1933 M. 353=144 I.C. 573.^ So also a 
suit by one partner for partnership accounts 
(without a prayer for dissolution of partnership) 
based on an express agreement. 141 I.C. 277 
= 1933 N. 127 = 29 N.L.R. 34. See also 1933 S. 
324=27 S.L.R. 308. Hundi vested in defendant 
for payment of debts of third person—Suit for 
accounts in respect of Art. 89 or 120 applies— 
Starting point. 1936 M. 876. A member of a 
Hindu family had assigned to him a mortgage 
bond by the karta of the family at the partition 
which took place in 1929. The mortgage bond 
was however repaid in fact in 1922. An action 
being brought by the member on the mortgage 
with an alternative claim for a money decree 
against the karta if he had received the money. 
Held, that this being merely a case of conversion 
by the karta or a case where having held the 
money for many years from the date of the 
partition, he must be said to hold it in trust for 
the plaintiff in which event Art. 120 would apply 
and not Art. 62. 1935 P. 159=156 I.C. 887. 

The article applies to suit for account against a 
karta of a joint Hindu family. 25 C.W.N. 356 
= 58 I.C. 877. See also 44 C.W.N. 93 ; 1938 L. 
139 ; by a ward against the guardian; 50 C. 910 ; 
30 M.L.J. 11 (recent cases) ; by a sharer against 
co-owner of Jaghir appointed by the Government 
as the manager. 40 M. 291=30 M.L.J. 341. 
See also 142 I.C. 708=1933 M. 200. See also 7 
Cut.L.R. 87 ; I.L.R. (1940) i C. 110=1940 C. 
383; i937 Pesh. 28 ; 1941 Sind. 50; (1940)2 
M.L.J. 494 (sale certificate in respect of property 
jointly purchased by two persons—Money for 
stamp paid by one—Suit for contribution against 
the other—Art. 120 applies not Art. 61). Where 
money due to tenants in common was received 
by one or more tenants to exclusion of the rest, 
a suit by a co-sharer for accounts against other 

co-sharers. 168 I.C. 41 = 1937 Pesh. 28 ; 1938 
L. 139 ; by a Temple Committee. 31 M.L.J. 
857 ; 1939 M.W.N. 360 (suit against trustee for 
accounts) ; against an executor or administrator, 
32 B. 364 ; 10 B. 242 ; 12 Bom.L.R. 881 ; 13 
C.W.N. 557; 19 M. 425; 7 M.L.T. 123 ; 1935 
C. 511 ; 1935 M. 594 (receiver spending money 
for estate and surety for the same) ; by an exe¬ 
cutor against his co-executor. 10 B. 242 ; 29 
Bom.L.R. 418. Banker and customer—Current 
account—Suit to recover amounts due falls 
under this article. 33 C.W.N. 412 = 56 C. 556 
= 1929 C. 714. A suit by a member of an un¬ 
registered company for refund of subscriptions 
is in substance one for an account governed by 
Art. 120. 7 R. 540. Article applicable to an 
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equitable claim against a trustee, liable to account 
tor an account and ascertainment of what may be 
due, IS Art. 120 and not Art. 62, and limitation 
does not begin to run until the “ right to sue ** 
accrues t.e., until there is an accrual of the right 
asserted m the suit and its infringement or at 
Jeast a clear and unequivocal threat to infringe 
that right by the defendant. Consequently, the 
plea of limitation fails when the defendant is 
imable to specify the particular date at which 

account was denied by him. 2=; 

C.W.N i^^ = 6o M.L.J. 1=58 I.A. 1 = 8 R. er? 
= i 93 > P-C. 9 (P.C.). 

Withdrawal of Suit.—I n a suit to have an 
order of withdrawal of a suit vacated and to 
prosecute the suit further, the plaintiff’s cause of 
action arises as from the date of the withdrawal 
of the suit from which date he would get 6 years 

320=1938 C. 874. 

MisCELLANKOUS—S lTTTS GOVERNED BY THIS 

Artole. —Suit by trustee against his co-trustee 
for breach of trust. 20 M, 308. Suit by trustee 
of temple to recover money from former trustee. 
152 T.C. 315 = 40 E.W. 275=1934 M. 542. Art. 
120 applies to trustee against a receiver appointed 
under O. 40, C. P. Code, for his negligence in the 
management of the estate, when such suit is 
brought by the plaintiff under leave granted to 
him in proceedings arising out of exceptions to the 
receiver s accounts bv the Court which appoint 
the receiver. To such a suit, neither S. 10 nor 
Art, 36 nor Art. 89 nor Art. 115 of the Limitation 
Act IS applicable. ^ The “ right to sue accrues 
in this class of suits, when the leave to sue the 
receiver or the ex-receiver is given to a person 
by the Court which had appointed the receiver. 
46 C.W.N. 294. A suit by a tnistee against a 
stranger to recover trust funds which have been 
applied in breach of tnist falls under Art. 120 and 
not under Art. 36. The right to sue accrues 
when the trustee becomes aware of the breach. 
67 LA. 448==LL.R. (1941) M. 175=1941 p.c. 

^*“(>940 I M.L.J. 393 (P.C.L Suit against 
trustee for neglect of duty. 18 B. 401. Suit by 
beneficiary against tnistee. 58 T.A. 279=10 P. 
851=61 M.L.J. 78=1931 P.C. 196 (P.C.)* 
Suit to declare decree against minor void on 
ground of gross neglect of guardian. 1936 M. 
804. Administration bond to Court—Assign- 
ment by Court—Suit bv assignee—Article applies 
Starting ^ point—Assignment, if gives fresh 
starting point of time. 165 I.C. 672=1936 B. 

363= 3 ^ Bom.L.R. 632. Suit for administration 
of deceased’s estate. 25 M. 361 = 12 M.L.J. 

*03 ; 36 B. 111 = 13 Bom.L.R. 1025. See also 
67 LA, 406=53 L.W. i = (i94i) I M.L.T. 594 

f 383 (suit for administration of 

fund). Claim bv administrator against debtor of 
cst^e of deceased—Limitation—Starting point. 
02 G. 120. A suit bv the zemindar to recover the 
cess paid by him to Government from the inamdar 
IS one to enforce a statutory liability and is not 
one for rent or one based on a contract , express 
or loiphed, and falls under Art. 120. 1037 M. 

’ M.L.J. 91 (F.B.). See also 185 T.C. 
u^o ^ijuit to recover annuity under a well); 

rtnr., shareholder of com 

fn 7 n >941 N.L.T. 663 fsuit 
navnmequitable claiml, Oompensation 

Acquisition (Mines) Act, 
being a statutory liability, suit for recovery of the 


same is governed by this article and not by Art 

2. 15 P. 510=17 P.L.T. 279=1936 P. 513.' 

*939 ^. 583. Suit by one co-sharer against 
another in possesision of the property for com¬ 
pensation for use and occupation or for his share 
of the rents and profits 23 C. 799 ; 33 I.C. 705 

(M.) : 5 P.R. (Rev.) 1913=32 I.C. 102. Set 
also 28 A. 161 ; 37 A. 318 ; 1923 N. 220 • at 

I.C. 848=13 N.L.R. 127; 39 M. 54=33’l.C. 

705 ; 4 Luck. 265=1929 O. 83 ; 131 I.C. 51, 

= 1931 R. 1,50; 135 I.C. 836=1932 A. 2W- 

19,83 L. 92 [48 M. 648 (F.B.)] Foil. Suit for 
mesne profits, i R. 405—IQ24 R. tfic 

I.C. 266=,936 A.L.J." V4=>936’ 7 . 

706 : 1940 C. 400. Suit for profits of 
land belonging to the plaintiff which 
were wrongly received by the defendant from the 
Collectorate , while the land was under attach¬ 
ment under S. 146. Cr. P. Code. 50 C. 475= 
1923 C. 379. See also (1937) 2 M.L.J. 296. As 
to effect of order under S. 144, Cr. P. Code see 
53 L-W. 315= 1941 M. 498= (1941) I M.L.J. 322. 
Art. 120 applies to a suit by a landlord challen^ng 
a transfer of an occupancy right in contravention 
of the provisions of the Punjab Tenanev Act. 

39 P.L.R, 771 = 1937 L. 824. Rents collected 
bv defendants prior to compromise giving plain¬ 
tiff’s right to such rents—Kist falling later—Suit 
by plaintiffs to recover same from defendant— 
Limitation—Starting point, 16 P. 184=18 P.L. 

T. 162. Claim for mesne profits in a suit for 
partition and profits is within Art. 120. 29 
C.W.N. 270=1925 P.C. 93 (P.C.). So also suit 
for joint possession for common enjovment. 1928 

N. 96. A suit for partition of joint property. 

I C.L.J. 73. See also 28 T.C. 953 (A.) j 37 A. 318 
= 13 A.L.J. 407. There is a continuing right of 
.suit so long as the parties or co-owners. 30 
M.L.J. 104 : 28 A. 627, See also 1939 R. *^65 ; 
55 L.W. 196= (1942) I M.L.J. 408: 20 C.W.N. 
481 : 1927 M.W.N. 696. Suit by a Mahomedan 

heir for his share of the inheritance. 44 A. 244 
= 20 A.L.J. 71 = 1922 A. 525 : 63 I.C. 685=14 
S.L.R. 137. Suit for share of profits—Suit by 
members of joint family against purchaser of 
another member’s interest in property. 41 L.W. 
138 = 68 M.L.J. 487. Alienation by father— 
Suit by sons to set aside—Decree declaring invalid 
and awarding share to sons—Alienee continuing 
in possession—Suit by sons for profits—Art. 120 
and not Art. 109 applies. 1936 M. 654=162 
I.C. 771=43 L.W. 706. Joint Hindu family— 
Collection of outstandings by one member—Suit 
for share. 42 M.L. J. 507=45 M. 648. See also 
30 M.L. J. 104=32 I.C. 83 (suit by Mahomedan 
co-heir): 1937 O. 394. (claim against co-sharer 
in respect of improvements made to joint pro- 
perh'). Suit against co-heirs for share—Estate 
consisting of immovable property and business 
claim to immovable property is governed by 
Art. 144 and that for accounts is governed by 
Art. 120. 1936 R. 407. Suit by co-mortgagee 

for bis share of the money realised by another. 
79 I.C. 294. Suit for contribution as between 
co-mortgagors is not governed bv this article. lO 

O. W.N. 910=1933 O. 478. \Miere some of the 
properties furnished as seairit>' under a bond 
executed as a condition for stav of execution ^vere 
sold in execution of another decree subject to a 
charge, and on the failure of the purchaser to 
pay off the charge, the o^^Tler of the properties 
brought a suit in effect pra>dng for a declaration 
of his right to indemnity and Rr its ecfcrcemett 
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NOTES. 

by the sale of the property. Held^ that it was not 
necessary for the plaintiff to pray specifically for 
a declaration which was involved in the prayer 
for sale of the property, that the main relief was 
the enforcement of the charge and that the suit 
was governed by Art. 1312 and not Art. 120. 57 

M. 218=66 M.L.J. 4. Suit for contribution 
under S. 70, Contract Act. 43 M.L.J. 271 = 
1923 M. 14 : 25 C.W.N. 813 = 62 T.C. 61*^. See 
also 1937 O. 394. Suit to recover father’s 
debts from the sons on basis of the son’s pious 
oblieation under Hindu Law. 42 C. 1068=19 
C.W.N. 84.9=20 T.C. 629 fF.B.). Time runs 
when the debt became payable by the deceased. 
23 M. 202 (F.B.). overruling 17 M. 122. See 
also 23 A. 206 : 28 A. 508. Suit to enforce an 
award. 496.603=19256.519: 45 B. 329 : 59 
I.C. 755: 102 P.R. 1915=32 T.C. 88 ; 31 I.C. 

816 (M.). see also 1928 B. 264 (suit to recover 
instalments fixed by award). It cannot be said 
that all suits, irrespective of their nature, which 
are based on an award mtist be governed by 
Art. 120. 1929 R. 275 (2). Suit to recover com¬ 
pensation for breach of the award. 19 I.C. 376 
=6S.L.R. 148. 5'eefl/4e34 A. 43=8 A.L.J. 1138. 
[’5 A. 263 and 16 A. 3, holding that an award is a 
contract to which Art. 113 would applv are no 
longer good law.] Agreement that defendant 
should render account of income to plaintiff in 
case plaintiff wins certain Will suit—Plaintiff 
bringing suit for accounts after winning first suit. 
Art. 120 applied, and under that article, the 
right to sue did not accrue until the date of the 
decree of the first Court in the will suit, which 
IS the proper starting point for limitation. 161 
I.C. 843=1936 M. 170. Suit bv tenant against 
landlord to apportion rent. 11 C. 284. Suit in 
respect of public charities. 24 LC. 360 ; 33 T.C. 
45. Suit by District Board for subscriptions 
collected by defendant from the public for the 
construction of a bridge over a river—Cause of 
action arose onlv when definite steps had been 
taken towards the construction of the bridge. 

143 I.C. 496=1933 524=64 M.L.J. 574= 

37 L.W. 631. See also 50 L.W. 466=(i9'5o) 2 
M.L.J. 579. Bihar Municipality granting right 
to collect tolls from market on contract for pay¬ 
ment of fixed sum—Suit against grantee for re¬ 
covery of amount—Art. 115 and not Art. 120 
applies. 18 P.L.T. 252=1937 P. 360. But suit 
for recovery of license fee due in respect of demise 
or lease of premises under S. 30, Bom. Mun. 
Boroughs Act, 1925 is governed by this article 
and not Art. no. 30 S.L.R. 146=165 T.C. 360. 

1938 P. 192 ; 1731.0.678= 1938 Sind 48 
(suit for terminal tax). A suit by a District 
Board to realise a certain amount as tax on cir¬ 
cumstances and property, is not really a suit for 
recovery of money but for the recovery of a 
liability under a particular suit. To such a suit 
the three years rule of limitation W'ould not applv. 
It is governed bv Art. 120. T.L.R. (1941) All. 
276=1941 A.L.J. 28=1941 A. 152. Suit for 
construction of will, i C.L.J. 73 ; 20 C. 006 ; 33 

I.C. 45 (M.) ; 37 C.L.J. 482=1024 C. 411. 
(The right is a continuing right so long as the 
estate is in the hands of the executor and the 
administration not completed). Suit against 
Secretary of State to recover surplus sale proceeds 
in a sale for arrears of revenue. 20 C. 51 (F.B.) 
overruling 18 C. 234. Suit claiming exclusive 


right of worship of an idol. 4 C. 683 ; or a 
turn of worship, 46 C. 455=47 I.C. 25=22 C.W. 

N. 994. Suit to recover profession tax. 13 M. 
124. A claim by a liquidator of company under 

S. 235. Companies Act. 47 A. 669=23 A.L.J. 
473=1925 A. 519. See also 1935 L. 335 ; 1937 
P. 293. Suit to recover revenue as Government’s 
assignee. 26 M. 730. As to applicability oft’i? 
article to suit for redemption after sale of equity 
of redemption contrary to the provisions ofO. 34, 
R. 14, C. P. Code. See 47 C. 377=24 C.W.N. 
220. Suit by auction-purchaser to recover the 
purchase money under S. 315, C. P. Code, 1882 
(now O. 21. R. 93) on the ground that the judg¬ 
ment-debtor had no saleable interest. 35 A. 
419=19 I.C. 986 ; 50 C. 115=27 C.W.N. 183 ; 
22 M.L.J. 487 = 17 I.C. 437 : 16 M. 361 ; 40 C. 
187. WTiere an auction purchaser who under a 
decree obfained by a third party loses a part of 
the propertv purchased by him brings, a suit 
against the decre-holder for refund of the purchase 
money, the suit is governed by Art. 62 or 97 and 
not by Art. 120. 1937 O. 286=1937 O.W.N. 
83. Suit bv iudgment-debtor to reco^'e^ excess 
amount realised in execution. 140 T.C. 472 
= 1933 L. 112. Suit by trustee for reimburse¬ 
ment out of the trust estate for money spent out 
of his pocket for purposes of the trust. 38 M. 

260=28 M.L.J. 347 f37 C. 229 (P.C.), Foll.J. 

Suit for reimbursement, by a person C put in 
charge of the propertv. pending determination 
of the rights of A and B of the wages of w'atchmcn 
of the property paid by him, 128 I.C. 66=7 

O. W.N. 760=1020 O. 42. See also 1926 P. 205 

= 5 P. 249=94 626. Suit for declaration of 

valdity of appointment to office of karnam of new 
group of villages formed on regrouping, is govern¬ 
ed by Art. 120. 99 I.C. 634=1027 M. 148=51 
M.L.J. 678. Suit by a partnership consisting of 
some of the members of a joint Hindu family 
against the familv for advances made to it out 
of the partnership funds. 44 LC. 428=34 M.L.J. 
32, See also 45 L.W. 749=1037 M. 509. Suit 
to remove a Pandara Sannadhi from office. 40 

T. C. 627=32 M.L.J. 271. Where the office is not 
hereditary, a suit to otist a person wrongly holding 
the office of Mutawalli is governed by Art. 120. 44 
C.L.J. 339=99 I.C. 205= 1927 C. 130 . So also a 
suit for a declaration that the plaintiffs arc the Mu 
tawallis of the trust property or a suit for posses¬ 
sion of the office of the Mutawalli. 29 I. C. 375= 
1930 A. 886..S‘^? also 42 C.W.N. 1138= 1028 C.709; 
40 Bom.L.R. 1288. Right to conduct festival in 
temple—Dispute between Vadagalais and Ten- 
galais—Former getting order under S. 144, Cr. 

P Code, against latter—Festival not performed 
from 1914 to 1927—Subsequent order under S. 
144, Cr. P. Code, in 1930—Suit by Thengalais in 
1930 to declare illegal not barred. 53 L.W. 315 
= I.L.R. (1941) M. 544=1941 M. 498 =(i94i) 

I M.L.J. 322. [A claim to hereditary office 
is governed by Art. 124. 1931 M.W.N. 8=133 

I.C. 193 = 1931 M. 505.) Moharki watav falls 
under the term ‘ hereditary office.’ In a Maharki 
xvatnn having several branches, each one claims 
a share for his branch alone to the exclusion of 
others, and the alternative working of a branch 
year by veai is also exclusive of others. A suit by 
a branch for possession of its share is therefore 
governed bv Art. 124 and not by Art. 120. I L* 

R. (1937) N. 151 = 168 T.C. 35i = iq37 N.84. ’a 

suit claiming a share in the proceeds of a Moglai 
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[Art. 120 


„ NOTES. 

Hak (grant of revenue of certain villages) is 
governed by Art. 120, and limitation begins to 
run for the date of demand and refusal. 39 Bom. 
L.R. 277- 1937 B. 217. See also 43 G.W.N. 469. 
Suit to enforce pledge of moveable property 
where no personal decree is sought for, is 
governed bv Art 120, 40 A. 512=16 A. 

L.J. 449. See aTso 22 C. 21; 17 A. 184; 

24. Mr 528 (F.B.), 57 Bom.L.R. 165. 

oult for price of goods sold where the seller seeks 
only a personal decree and not the enforcement of 
any charge on the goods with him is governed by 
three years’ rule of limitation and not by Art. 120. 
132 I.C. 422 = 1931 A. 229. Suit by mortgagor 
for recovery of the mortgage money left with the 
mortgagee for payment of prior creditors, on 
default being made by the latter in such payment 
is governed by Art. 120. 133 I.C. *615= 1931 

533=1031 .^ 49 - *SVe I.L.R. (1941) 

Kar. 49S ; 1932 A.L.J. 556=1932 A. 454 (pur¬ 
chaser failing to pay a mortgage debt). Suit for 
the recovery of the price of work done and materi¬ 
als supplied on a contract to build a house. 103 
P.R. 1913 = 22 I.C. 576, But see 2 L. 376=1922 
L. 108 holding that such a suit falls under Art. 115. 

Claim by solicitor for costs decreed to him men¬ 
tioning him by name. 34 Bom.L.R. 670=1932 
B. 378. Article 120 is the relevant article as re¬ 
gard the malikn^ and there is no right of 
action at all in respect of such a subiect-matter 
as the malikana, unless and until a certificate under 
the Pensions Act has been obtained. A suit 
brought within six years from the grant of the 
certificate is not barred under Art. 120. I A 
=^77^1 A- 439=1929 P-C. 166=57 M.L.J, 
160 (P.C.). In the case of a claim for payment 
of zaruhaharum to the owner of the site, the suit 
should be brought within six years from the date 
of the confirmation of the sale. 130 I.C. 12 = 
J 93 p A.L.J. 1284=1931 A. 25. A suit by a 
junior member of a family governed by rule of 
primogeniture for a plot of land in lieu of main¬ 
tenance on the strength of family custom is 
governed either by Art. 120 or 144, the choice 
between the two provisions of law depending 
upon the question whether the suit is treated as 
one of declaration or for possession. 1929 L. 
872 (q). Arts. 129 and 131 do not apply to such 
a case, as Art. 129 is restricted in its operation to a 
suit for maintenance in which the right is based 
on Hindu Law and not upon custom, and Art. 
131 is confined to a suit in which the plaintiff* 
seeks simply to establish his right to maintenance 
and does not ask for aeonsequential relicf.(83P.R. 

1906,Foil.) 1929 L. 872 (2). Suit against directors 
for misapplication of the company’s funds in 
ultra vires transaction falls under this article. 
Time runs from the earliest date when the specific 
injury actually arose. 54 B. 226. A right to 
sue for misfeasance of directors of companies 
arises from the date of misfeasance and is governed 
by Art. 36 or Art. 120, 54 M. 153=1931 M. 58 
= 60 M.L.J. 280. Article applies to suit for 
damages for enticing away plaintiff’s wife. 1936 
A-L.J. 574= 163 I.C. 974= 1936 A. 454. Also to 
suit for restitution of conjugal rights against wife, 
and this is a continuing wrong. 38 Bom.L.R. 
502= 164 I.C, 628= 1936 B. 289. A suit by the 
mortgagee to recover the mortgage money under 
S. 68 (i) of the T. P. Act is governed either by 
Art, 116 or Art. 120. 7 O.W.N. 1045 ; 1925 R. 


223;^ 161 I.C. 461 —1936 R. 80. Possessory 
Application by mortgagee for correction of entry 
rejected—Limitation for suit governed by Art. 

144 and not Art. 120. 1936 O.W.N. 243=1936 
O. 168. Suit by mortgagee auction-purchaser 
for possession—Property in possession of lessee of 
mortgagor—Art. 144 applies and not Art. 120. 

1936O.W.N. 399=i62LC. 225. Astowhethcr 

an application for revocation of probate is 
governed by Art. 120, see 35 C.W.N. 387=1931 
C. 713. If one entitled to use a land as sehan 
darwaza uses it for a purpose like starting a sugar 
mill he is increasing the burden and the Article 
applicable would be Art. 120 and not 32. 1937 

A.L.J. 1231 = 1938 A. 20. 

Arts. 120 and 125 .—A deceased had made a 
gift of his land to certain person. During regis¬ 
tration proceedings his daughter unsuccessfully 
contested the registration of the land in alienee’s 
name. However the daughter did not bring any 
title suit afterwards. The reversioners of the 
deceased subsequently brought a suit for a decla¬ 
ration that the alienation was void against them 
and hence should be set aside. Heldj that the 
mere failure on the daughter’s part to bring a title 
suit after failure in registration proceedings did 
not amount to constructive alienation for pur¬ 
poses of Art. 125, which, therefore, did not apply; 
and the uit bythe reversioners brought more than 
six years after the land registration entry was 
barred under Art. 120. 165 I.C. 21 = 1936 P. 

535. Where a Hindu widow and her daughter 
execute a sale-deed in respect of property inheri¬ 
ted from the last male owner, the daughter 
having only a spes successionisy it cannot be said 
that there is any alienation by the daughter. 
The alienation has to be regarded as one by the 
widow alone. A suit by the daughter’s son after 
the death of the widow, but during the lifetime 
of the daughter, his mother, to have the alienation 
declared invalid and not binding on him, is 
govxrned not by Art. 125, but by Art. 120, and 
would be barred unless brought within six yean 
of the date of the alienation, 165 I.C. 448=1936 
M.W.N. 339=44 L.W. 208. See also 1941 C. 41. 

Arts. 120 , 127 and \^ 2 ,~~See 1938 P. 16. 'Ac 
right of a member of a Malabar tarwad to main¬ 
tenance is a proprietary right and based on co- 
ownership in tlic property of the tarwad. 'The 
claim to recover maintenance or arrears of main¬ 
tenance falls within Art. 127, and the mere fact 
that the claim is based on a karar executed by 
the members of the tarwad cannot alter the nature 
of the claim. But Art. 127 cannot be availed of 
by an assignee of the right from a member, the 
article being restricted in its scope to the memben 
of a joint family. The article applicable to a suit 
by an assignee is Art. 120. Where the main¬ 
tenance is charged on the ta^^vad income under 
a karar entered into by the members of the 
lar\vad, the claim so far as it is sought to be enforc¬ 
ed against the income of the immovable pro¬ 
perty of the tai^vad would be governed by 
Art. 132, 163 I.C. 190 = 43 L.W. 711 = 1936 

M. 573 - 

Arts. 120 and 131 .— Suit by mutawalu 
AGAINST Secretary of State for declaration 

OP RIGHT TO receive YEOMIAH ALLOWANCE .—A 
suit by the holder of the office of mutawalU or 
katheeb of a mosque against the Secretary of 
State for India for a declaration that he was 
entitled to the yemiah allowance as the lawM 
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Description of suit. 


> 

4 


121. To avoid incumbrances or 
under-tenures in an entire estate sold 
for arrears of Government revenue, or 
inapatni taluk or other saleable tenure 
sold for arrears of rent. 

122. Upon a judgment obtained in 
British India, or a recognizance. 

123. For a legacy or for a share of a 
residue bequeathed by a testator, or 
for a distributive share of the property 
of an intestate. 


Period of limitation. 

Time from which period 
begins to run. 

Part VIII — Tipelve 
years. { 

Twelve years .. , 

1 

1 1 

1 

When the sale becomes final 
and conclusive. 

1 

1 

'[Twelve years] 

The dale of the judgment or 

'[Twelve years] 

1 

recognizance. 

When the legacy or share be¬ 
comes payable or deliverable. 


LEG. REF. 

^Substituted by Act XI of 1923, S. 2 and 
Sch. I, for “Ditto”. 

NOTES. 

mortgage—Suit by mortgagee as heir of mort¬ 
gagor for possession of equity of redemption— 
Defendant obtaining mutation in his favour— 
holder of the office is a suit to establish a periodi¬ 
cally recurring right attached to the office of 
mutawalli and is governed by Art. 131 of the 
Limitation Act, Art. 120 does not apply to such 
a suit. A suit brought within 12 years of the 
Secretary of State's refusal to recognise the 
validity of the plaintiff’s claim would be in time. 
The fact that the allowance does not vary from 
year to year but is fixed would not make any 
difference as to the limitation applicable. I.L.R. 
(1941) M. 587=1941 M. 428 =(i94i) i M.L.J. 

374 - 

Arts. 120 and 142 .—Where in proceedings 
under S. 145, Cr. P. Code, the Magistrate passed 
an order for attachment of the property which 
was taken possession of by a Tahsildar who was 
appointed as receiver, the possession of the 
receiver is in the eye of law the possession of the 
true owner and the plaintiff could maintain a suit 
for a mere declaration of his title and it is not 
necessary for him to institute a suit for possession. 
A suit is governed by Art. 120. The suit being 
neither in substance nor in form a suit for pos¬ 
session of immovable property, Art. 142 has no 
application, 164 I.C. 118=1936 O.W.N. 784 
= 1936 O. 387. 

Arts. 120 and 134 and S. 10 : Mortgagees 

OF ENDOWED PROPERTY—SuiT FOR THEIR EJECT- 

ment.-A suit for ejectment against the mortgagees 
of property dedicated to an endowment brought 
more than six years after the dates of mortgages 
being governed by Art. 120 is barred. It cannot 
come under S. 10 of the Act as that section 
expressly excludes assignees for consideration. 
Nor does it come under Art. 134 as a Hindu Reli¬ 
gious Endowment does not constitute a trust 
within the meaning of the article and secondly 
the suit is not for possession but merely for 
ejectment. 165 1 . C. 48= 1936 L. 784. See also 
48 LA. 302=44 M. 831. 

Art. 121 .—‘‘ Incumbrance” does not include 
adverse possession. 44 C. 412=39 I.C. 213. 
See contra 25 C. 167. [Followed in 43 C. 779= 
31 I.C. 801]. Article applies also to an assignee 
of a purchaser. 22 W.R. 29. 

Art. 122 applies only where a suit is main¬ 
tainable on a judgment. 2D C.W.N. 58.; 18 A. 


509. As to what judgments can be sued upon, 

8 B. I ; 7 G. 74 ; 9 C.W.N. 952 ; 24 G. 473. 
Where a former suit ended in a declaratory judg¬ 
ment, and the decree was not framed in an 
executable form, a suit will lie to enforce the 
rights so declared, and such a suit will be governed 
by Art. 122. 40 L.W. 792 = 1934 M. 665=67 
M.L.J. 413. 

Art. 123 : Scope.— See 9 C. 79 ; 14 B. 236; 
25 M. 361. When a suit is barred by this article 
the right to property is extinguished. 23 B. 80. 
Suit for legacy falls under this article. 36 B. in 
= 12 I.C. 702 = 13 Bom.L.R. 1025; 41 C. 271 
=25 I.C. 370 (residuary legatee suing) ; 25 M. 
361 ; even if administration is also prayed for 
ancillary it was only ancillary to his claim for 
legacy, article would apply. 25 M. 361. 

Applicability. —Art. 123 applies only where 
the suit is brought against an executor or adminis¬ 
trator or some person legally charged with the duty 
of distributing the estate. I.A. 74=54 A. 93 = 
1932 P.C. 81 = 62 M.L.j. 371 (P.C.). See also 
14 B. 236 ; 12 M. 487 ; 16 M. 61 (F.B.) ; 34 
M. 511 (F.B.);9 C. 79; 17 O.C. 157=24 LG. 
45144 C.W.N. 221 = 1940 C. 93, Art. 123 docs 
not apply to the claims of profits in the estate of a 
deceased in respect of movable property. 178 
I.C. 475=1938 R. 4*6. The words payable" 
and “ deliverable ” in Col. 3 of Art. 123 indicate 
that there must be some person who is under a 
duty to pay the legacy or to deliver the distri¬ 
butive shares. It is not necessary however that 
the persons liable to pay must be executors or 
administrators. They must be persons in pos¬ 
session of the estate and legally bound to pay the 
legacy or hand over the distributive shares. 
Hence, where a testator has in his will directed 
that the person in possession of his estate would 
pay maintenance allowance to certain lady, a 
suit to recover that allowance is governed by Art 
123. 44 C.W.N. 221 = 1940 C. 93. (Article 
inapplicable to suit against co-heir). 12 R. 
409=152 I.C. 768=1934 R. 318. But see 
40 M. 190=43 M.L.J. 486 = 1922 M. 457, holding 
that article applies to suits for legacies against 
any person rightly or wrongly in possession of the 
estate. A suit by the plaintiff to recover pos¬ 
session of certain Government Promissory Notes 
in accordance with the terms of a will left by the 
original owner against the defendant alleged to 
have the notes in his custody contrary to the 
terms of the will not governed by Art. 123, as 
the defendant is not charged with any duty of dis- 
tributing the estate. [59 I.A. 74 (P.C.), and Foil. 
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Description of suit, 

Period of limitation. 

Time from which period 
begins to run. 

124. For possession of an hereditary 
office. 

1 

[Twelve years] ,. ^ 

, 

When the defendant takes possei- 
aon of the office adversely to the 
plaintiff. 

Explanation .—An hereditary 

office is possessed when the pro¬ 
fits thereof are usually received, 
or (if there are no profits) when 
the duties thereof arc usually per¬ 
formed. 


leg. ref. 

* Substituted by Act XI of 1923, S. 2 and 
Lch. I, for “Ditto”. 

NOTES. 

Appl.] 36 C.W.N. 758=55 C.L.J. 420. A suit 
by the heirs of the deceased owner'for possession 
of the property from the defendants in possession 
of the property, without any colour of title and 
not claiming under the original owner is not 
governed by Art. 123. 10 R. 82 = 137 I-C. 200 

= 1932 R. 55 - *84 I.C. 556=1936 R. 

838. But a suit for recovery of a legacy from 
persons who are in possession of the estate and 
who are legally bound to pay the same is governed 
by Art. 123; 1934 A.LJ. 230= s6 A, 711 
= 1939 A. 239. See also 185 I.C. 626 
(suit for annuitv under a will). See also 71 
P* 350= 19 P.L.T. 202= 1938 P. 600.) Where a 
Muhammadan dies intestate, his estate vests in 
his heirs as tenants-in-common and no one is 
charged by law with its distribution, and if a 
suit is brought by one of the heirs to recover his 
share. Art. 144 and not Art. 123 applies. 1933 L. 
784 (2) ; 117 I.C. 803=1929 L. 549 ; 59 LA. 
74=54 A. 93=1932 P.C. 81=62 M.L.I. 371 

(P.C.). See also 1929 B. 141 ; 45 B. 519=59 
I.C. 780=22 Bom.L.R. 1429 : 42 B. 943 = 22 
Bom.L.R. 938 = 58 I-C. 42. See also 4 L. 402 
= 1923 L. 519 ; 34 M. 511 (F.B.) ; 30 M.L.y. 
104 ; 1928 A. 467 ; 31 Bom.L.R. 199=1929 B. 

141 ; 1933 L. 784;i7 0 .C. 157=24' I.C. 45. 

The decisions in 5 R. 582=106 I.C. 828=1921 
R. 6 and 3 R. 77= 1925 R. 22 are no longer good 
law in view of the Privy Council decision 
59 A. 74, supra^ A suit for accounts 
by an heir of an intestate person 
or an administrator against an executor 
de son tort is governed by Art. 123 and the latter 
IS liable to account for mesne profits for a period 
of twelve years before suit. 30 Punj.L.R. 503 
= 1929 L. 753. Article is inapplicable to suit 
against a person who is a representative only for 
the purposes of management. 14 Bom.L.R. 236. 
A suit to recover an undistributed share of an 
intestate is governed by Art. 123. 43 B. 845= 
51 I.C. 209 = 21 Bom.L.R. 384 ; i R. 405=1924 
R. 155. See also ^2 LC. 809: 1923 R. 110; 
88 I.C. 609=1925 R. 233. As to suit for whole 
of intestate’s property, see 16 P.R. 1897 : 10 
Bom.L.R. 210 at 229. As to suit by an heir to 
recover money or movable property, see 21 C. 
157 (P.C.) ; 34 M. 511 ; 34 P.R. 1914 ; 19 A. 
169. Where the amount of maintenance granted 
under a will is to come out of income of particular 
property and the defendants are in possession of 
the properly order the will, il e proper article to 
apply to il e Mill fi r riieris of !i.cl n air t(i j r < e 
1 M il ( ((f 11; 1 l^ i‘ / 11. c j j c 1 (1 / It. (r. 


132 I.C. 684=35 C.W.N. 347=1931 C. 670. As 
to commencement of limitation in cases of 
testate and intestate succession, see 8 C. 788 ; 

19 M. 425 (case of Parsis). Time does not run 
until person liable to deliver or to pay has the 
share or money in his hands. 48 M. 312=52 
LA. 214=48 M.L.J. 627 = 1925 P.C. 105 (P.G.). 

See also 1937 R. 354. 

Art. 124 : Hereditary Office. — See 19 C. 
776 ; 26 M. 113 : 14 C.W.N. 497. The words 
“ hereditary office ” have been used in Art. 124 
in contradistinction to cases where the office is to 
be filled in by nomination. Accordingly this 
article applies to a suit for possession of the office 
of shebaitship, where there is no suggestion that 
the appointment of the shebait is to be made by 
nomination and the rights of shebaitship, there¬ 
fore, vest in the heirs of the founder. 13 Luck. 
344=1937 O.W.N. 745=1937 O. 373. As to 
scope of the explanation in the third column, 
see 10 I.C. 573. Per Rankin, C.J.—Intention of 
Art. 124 was to treat hereditary offices like land 
for the purposes of barring suits for possession of 
the office and extinguishing the right to possession 
after a certain period. The inheritor of such an 
office cannot therefore be entitled to deny that 
he derives his right from or through his preideccs- 
sor. 37 C.W.N. 29=1932 C. 791 (F.B.). 

Adverse Possession. —Title can be acquired 
by adverse possession. 24 M. 219 ; 27 M. 192. 
Suit to be brought within t>velve years of defend¬ 
ant’s adverse possession. 6 M.L.T. 167; 9 

M.L.T. 485 ; 1931 M.W.N. 8=133 LC. 193*= 

1931 M. 505. Defendant can tack on to his 
possession that of a person through whom he 
claims. 39 A. 636=42 I.C. 77 ; 9 M.L.T. 485 ; 
24 M. 219'; I M. 343 ; 49 LC. 393*=38 M.L.J. 
93. But not so in the case of indcp)cndent tres¬ 
passers. 23 M.L.J. 134=16 I.C. 225. Nor w 
the vacant period preceding defendant’s possession 
be tacked on to it. 10 I.C. 95=9 M.L,T. 485. 
As to claim to an hereditary office and to the 
proporty attached thereto, see 23 M. 271 (P.CJ; 

6 A. I (P.C.) ; 27 M. 142 ; 28 M. 197 ; 25 C. 

354; 1936 C. 291. If the former claim is barred, 

the right to the latter also is lost with it. 23 M. 
271 (P.C.) ; 35 M. 92 ; 28 M. 197 ; 36 M. 418. 
But conversely mere possession of the properties 
attached to the office without performing the 
duties of the office is not adverse piosscssion of 
the office, 29 M.L.J. 558=30 I.C. 962 ; 20 M. 
L.J. 781 = 10 I.C. 573;*^nor mere receipt of emolu¬ 
ments. 40 C. 244=18 C.W.N. 1022=41 I^* 
267 = 27 M.L.J. 100 (P.C.) reversing 39,^. jS?. 
Plaintiff not alleging that his office is being odd 
adversely by another—Art. 124 docs not ap]^< 
1928 M. 377. In the case of a suit for piossessiOT 
of an hereditar)’ office, time runs against the 
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Description of suit. 

1 

Period of limitation. 

Time from which period 
begins to run. 

125. Suit during the life of a Hindu 
or Muhammadan female by a Hindu 
of Muhammadan who, if the female 
died at the date of instituting the suit, 
would be entitled to the possession of 
land, to have an alienation of such 
land made by the female declared to 
be void except for her life or until her 
re-marriage. 

^[Twelve years] 

1 

' j 

The date of the alienation. 


LEG. REF. 

^Substituted by Act XI of 1923, S, 2 and 
Sch. I, for “Ditto.’*. 

NOTES. 

plaintiff from the time when the defendant takes 
possession of the office adversely to the plaintiff. 
If the predecessor of the present plaintiff has 
allowed his rights to the office to get barred by 
limitation, those who are next in succession to 
him should also be deemed to have lost their 
rights. [23 M. 271 (P.G.), Foil.] 1931 M.W.N. 
8=: 133 I.C. 193=1931 505* Co-owners— 

Stranger alienee from one—Possession if adverse. 
Sie 50 C.L.J. 382=1930 G. 180. 

Suits Governed by the Article. —Suit by 
trustee of a choultry for recovery of possession 
of the budding. 46 M. 525=43 M.L.J. 737 (2) 
= 1923 M. 88. Suit by a Malabar stani for pos¬ 
session o(stanom property from a person claiming 
adversely thereto. 41 M. 4=33 M.L.J. 26=42 
I.G. 22. Suit for possession of the hereditary 
office of shebait. 3 P.L.J. 326=47 I.G. 290. 
Where the management once reverts to the repre¬ 
sentatives of the founder on his death, and a 
certain person succeeds as heir-at-law, it would be 
in contravention of the Hindu Law of Inheritance 
to say that the endowment should be held in a 
scries of successive life-estates by the heritors. 
The office becomes hereditary in the hands of the 
heir and a suit by him for possession would be 
governed by Art. 124 and not by Art. 144* 
There is no distinction as regards limitation 
between a claim to an office and a claim to 
the property of endowment. 1940 A.L.J. 705 = 
I.L.R. (1940) All. 815=1941 A. I. As to suit in 
respect of Maharkiwatan see 1937 N. 84. 

Art. 125 : Scope. —^Art. 126 applies only when 
the possession of the female concerned is that of a 
Hindu or Mahomedan female as such, that is to 
say, by virtue of her being a Hindu or Mahome¬ 
dan female ; it does not apply if her possession 
is by virtue of a grant or transfer made inter vivos 
or by virtue of a bequest. The article cannot 
apply to cases where the claim and the possession 
are independent of the status of the parties. The 
mere fact that by accident the life-estate holder 
and the plaintiff happen to be Hindus or Maho- 
medans as the case may be is not sufficient to 
attract the application of Art. 125. 15 P. 151 = 

163 I.G. 940=17 P.L.T. 131 = 1936 P. 323 - 

Article applies to suits only by persons who, if the 
female cUed at the time of instituting the suit, 
would be entitled to the property. 38 M. 406 
(P.C.) ; 40 M. 818=38 I.G. 223 ; 5 L.W. 482= 
38 I.G. 270 ; 29 M. 408 (F.B.) ; 32 C. 473 \ 
70P.R. 864=251,0.463 ; 1928 L. 242 = 108 I.C. 
184; 8 L. 215=100 I.C. 84=1927 L. 198. This 
rule zUay not apply if the nearer heir is a female 


and only a limited owner. See 40 M. 8i8. Suit 
by such limited owner is governed by article. 
2 L. 5=58 I.C. 333. A remote reversioner, 
however, has a right to join as plaintiff along with 
or in substitution for the presumptive reversioner. 
38 M. 406=42 LA. 125=28 M.L.J. 535 (P.C.). 
Article covers suits in respect of alienations of 
land only. 7 P.R. 1914=25 LG. 463. Equity 
of redemption is not covered by the term. 108 
P.R. 1912=17 I.G. 864. House and site is 
covered by the term, (/ifid.) 32 P.R. 1904. 

Alienation. —Gift also is alienation. 20 W.R. 
I ; 1923 L. 53 ; 58 I.G. 333 = 2 L. 5 ; 1936 P. 
535 ; also mortgage, 40 I.C. 63 = 25 P.R. 1917 ; 
88 I.C. 576=^925 567* The word ‘ aliena¬ 

tion ’ in Art. 125 has not been used in the res¬ 
tricted sense of a transfer by means of a registered 
instrument. The article applies to all cases in 
which the widow has directly or indirectly parted 
with her proprietary right in the estate and 
passed the same to some third person. The entry 
of the names of her illegitimate children in the 
revenue papers followed by her possession of the 
property is enough to constitute an alienation of 
the estate by the widow. 184 I.G. 169=1939 
All. 526, As to Court-sale brought about by 
the collusion of the widow, see 35 M.L.J. 364= 
47 I.G. 578; 14 B. 512; 19 A. 524. See a/so 80 
FC. 534=1924 M. 617, holding that it amounts 
to alienation. Article does not apply to a suit 
to set aside surrender by Hindu widow. loi 
I.C. 275=1927 N. 193. Suit to set aside a gift 
by a Hindu widow to her daughter and a stranger 
is not governed by this article, but by Art. 120 

146 I.C. 977 = *933 A.L.J. 1305=1933 A. 856. 

See also 40 P.L.R. 131 = 1937 L, 760. The 
word ‘ reversioner * should not be imported into 
Art. 125. Art, 125 is not restricted to suit by 
reversioners. A suit by certain members of the 
proprietary body of the village to declare that 
an alienation by a widow shall not affect their 
reversionary rights is governed by Art. 125. 40 

P.L.R. 786=1938 L. 457; 44 L.W. 208: 17 
P.L.T. 16. ' 

Illustrative Cases. —Suit by reversioner not 
born at date of alienation—Time runs from the 
date of alienation in the absence of fraud of 
collusion on the part of the nearer reversioners 
41 M. 659=35 M.L.J. 57=46 LG. 202 (F.B.) \ 
15 W.R. I. But see 22 A. 33 (F.B.). Set also 
*936 P. 535- Disability provisions have no 
application in such cases. 22 P.R. 1907 ; 27 Q 
379. But see contra 28 M. 577 ; 9 C.W.N. 7q« 1 
36 M. 570=23 M.L.J. 269=16 I.G. 830 ; on A 
33 (F-B.) ; 32 G. 62. See abo 1927 M. 2i6=ac 

L.W. 161. As to suit by an adopted son in respc^ 

of alienation made by adoptive mother b^rc 
adoption, see 8 M.L.J. 121. See abo U 143 
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[Art. 126 


Description of suit. 



Time from which period 
begins to run. 


• • 


126. By a Hindu governed by the 
law of the Mitakshara to set ‘aside |*[Twclvc years] 
his father’s alienation of ancestral 
property. 

127. By a person excluded from 
joint family property to enforce a 
right to share therein. 


^[Twelve years] 


When the alienee takes posses 
sion of the property. 


When the exclusion becomes 
known to the plaintiff. 


LEG. REF. 

'Substituted by Act XI of 1923, S. 2 and 
Sch. for “Ditto“. 

NOTES. 

Commencement op Limitation. —Time runs 
from the date of alienation and not when the 
plaintiff has knowledge of it. 16 LG. 547 (C.). 
See also the decisions on the point under Art. 120 
in the case of suits by remote reversioners falling 
under that article. It is the date of alienation 
by way of mortgage and not the date of the 
decree obtained on it that furnishes the starting 
point. 86 LC. 1016=1925 M. 941. See also 
6 C L J. 20. As to confirmation of an alienation. 
see 25 M. 731 ; 26 P.R. 1896. Mortgage by 
Hindu widow’s mother—Later mortgage by 
widow after attaining majority in renewal of it— 
Death of widow—Suit by reversioners for decla¬ 
ration that alienation was invalid—Suit filed 
after twelve years of first mortgage but within 
twelve years of later mortgage is barred. 31 
L W. 336 = 58 M.L.J. 417. In a suit to set aside 
an alienation by a Hindu widow, if the property 
was ancestral of the husband and the contesting 
reversioner, Punjab Act I of 1920 is applicable 
and period of limitation is 6 years. If the pro¬ 
perty was non-ancestral, qua the plaintiff, the 

suit would be governed by this Art. 125. 146LC. 

Art. 126 * Scope. —Article inapplicable to 
Hindus governed by Dayabhaga Law. 23 W.R. 
AiQ The words ''set aside'* do not include 
a suit for declaration that the alienation does not 
affect the plaintiff’s rights. 70 P.R. 1914=25 
1 C 463. Suit to set aside alienation of father 
when the alienee is not in possession is governed 
bv Art. 120 and not by Art. 126. 25 A.L.J. 734 
J1927 A. 702 = 50 A. 163 ; 1928 B 383. The 
exD^ssion “ancestral” in Art. 126 has been 
used in the ordinary sense of Hindu Law, and 
rannot be given a wider sense for Limitation 

Act 150 I C. 963=36 P.L.R. 214=1934 L. 

^^Appl'Cabiuty.— See 26 LC. 873 ; 3 L. 426 = 
1022 L. 268. Article applies whether the alienee 
had the knowledge that the land purchased 
formed part of ancestral property or not. 23. B. 
127 (F B) Suit by after-born son and the son 
In existence at the time of alienation—Maintain- 

abilitv 40 C. 966 = 40 I-A- 213—25 M.L.J. 
Sa (P.C) ; 34 I-C. 794=30 M.L.J. 592. 

ato 935 A. 742- The after-born son does not 
acquire a fresh cause of action and a fresh penod 
of Umitation docs not start from his birth. 8 

W.R. 15 (F.B.) ; 66 LG. 938=1923 O. 52 ; 24 
O.C. 330 = 64 LG. 757 ; 79 FC. 1010—1924 A. 
677 • nor is there any extension in favour of 

minors. 90 I-C. 184=1925 O. 678. S. 6 does 

not apply to the case of a son who was l^gotten 
^forc but bom subsequent to the alienation 


sought to be set aside, and a suit to set aside an 
alienation brought by such son more than twelve 
years after the alienee took possession of the 
property is barred by Art. 126. 132 LG. 216= 

* 93 * M. 456=60 M.L.J. 521. Alienation by 
father and uncle jointly is covered by this article 
1927 A. 54. See also 1940 B. 136 (alienation by 
grandfather). Father and son mortgaging family 
property—Father selling the equity of redemption 

and the alienee redeeming and taking possession_ 

Suit by the son’s alienee for a moiety of the 
property on payment of half the mortgage 
money—Article applies. 41 M. 650=34 M.L.J. 
528 = 45 I.C. 867. As to commencement of 
limitation, see 14 P.R. 1915=25 LG. 
33 ;.79 I-C. 666=1924 O. 423. Where 
certain property which was the exclusive 
property of the minor was sold by the guardian, 
Art. 126 does not apply to a suit by the ward or 
his transferee to set aside such alienation. (13 
L.W. 416, Rel. on.) 118 LC. 481 = 1929 M. 
3*3 = 56 M.L.J. 332. Mortgage with possession 
by Hindu fatlier—Subsequent sale to mortgagee 
—Suit by sons to redeem mortgagee, ignoring 
sale after I2 years from the date of sale is not 
maintainable and is barred by Art. 126. 112 LG. 

151. A suit by a Hindu grandson to set aside an 
alienation of joint family property made by his 
grandfather before his birth, without any justi- 
fying cause, would be barred by limitation if 
instituted more than 12 years after the date of 
the alienation, under Art, 144 The suit is 
governed by Art. 144, and not Art. 126, which 
applies only to cases of alienation by a father and 
not by a grandfather. I.L.R. (1940) B. 109= 
42 Bom.L.R. 208=1940 B. 136. 

Art. 127 ; Appucabiuty.— See qy I.C. 697 
= 26 O.C. 191. Art. 127 would come into ]^ay 
only where the claim is made by the plaintiff as 
a member of a coparcenary ; where he puts up 
his claim on the ground of co-ownership and no 
as a member of a coparcenary, the case is govern* 
cd by Arts. 144 and adverse possession for twelve 
years from the date of deni^ by the defendant 
of the plaintiff’s title would extinguish his claim* 
31 N.L.R. (Supp.) 191 = 162 LG. 577=1936 N, 
80. Article governs the question of adverse 
possession between co-parceners. 37 B. 84=17 
I.G. 657=14 Bom.L.R. 913. See also 159 I.C, 
453=1936 P. 68. Exclusion from joint family 
property, see 1924 A. 812 ; 15 I.G. 184=16 
C.W.N. 266 (P.C.) : 5 C. 938 ; 21 B. 325 ; 49 
A. 763=102 I.G. 66=1927 A. 455; 11 M. 380 
{392) ; on appeal 14 M. 237 (P.C.) ; ii C. 777 
(P.C.) ; 30 M 201 ; 1927X1.595=1021.0.300; 
116 I.C. 845=27 A.L.J. 324=1929 A, 302. A 
claim to either joint possession or enjoyment by 
turns or rotation of a right to worship and take 
part in the sei^tice of a deity must stand in the 
same way as a claim to immovable ptoptftyi 



Art. 130] 


The Indian Limitation Act (IX of 1908). 


3535 


Description of suit. 

128. By a Hindu for arrears of 
maintenance. 

129. By a Hindu for a declaration 
of his right to maintenance. 

130. For the resumption or assess¬ 
ment of rent-free land. 



^[Twelve years] 
‘[Twelve years] 
‘[Twelve years] 


Time from which period 
begins to r un. 

When the arrears are payable. 

When the right is denied. 

When the right to resume or 
assess the land first accrues. 


'LEG. REF. 

‘Substituted by Act XI of 1923, S. 2 and 
Sch. I, for “Ditto”. 

NOTES. 

and is governed for purposes of limitation by 
Art. 127. It is a vritti or nibandha. 39 Bom.L.R. 
94=1937 B. 202. Where plaintiflf’s claim as 
coparcener is distinctly denied, residence as 
dependent in the family house does not prevent 
time from running. 37 M.L.J. 612 = 52 I.C. 
470; 43 L.W. 711 (assignment of arrears of 
maintenance by member of Malabar larwad). 
as to what constitutes exclusion, see also 1923 
O. 61“ Right to share—Meaning, See 15 I.C. 
394=15 O.C. III. The suit contemplated by 
Art. 127 is a suit by a member of a joint family 
against other members to be restored to joint en¬ 
joyment. 15 I.C. 394. Co-parcener excluded from 
enjoyment of joint property—Suit by for decla¬ 
ration of rights and for injunction—Limitation. 
1936 Pesh. 95. Partition suit—Income accruing 
between preliminary and final decrees—Suit for 
share in—Limitation. 1935 N. 137=156 I.C. 
672. A purchaser of a share in the joint family 
is not a member of the joint family. 14 C, 544 ; 

9 M.L.J. 397. See also 18 C. 642 ; 23 B. 130 
(F.B.) ; 12 M. 292 as to who can sue under the 
article. The article does not apply to a suit for 
possession or property by right of inheritance. 

10 A. 343. Suit to recover property sold by one 

coparcener—Article a pplies. 42 M.L.J. 364 
= 1922 M. 369. Art. 127 does not apply where 
a stranger has acquired the property Where 
the managing member of a joint family and a 
minor represented by his mother sold the pro¬ 
perty in 1904 to a stranger who in turn sold it to 
another stranger in 1917, a suit brought by the 
minor on his attaining majority in 1924 is barred 
under Art. 144. 137 I.C. 367=34 Bom.L.R. 

354=1932 B. 255. Suit by heir of one tenant- 
in-common against the heir of another tenant- 
in-common. Article does not apply. 43 M. 
288=38 M.L.J. 149. Does not apply to undivid¬ 
ed property of a family governed by Mahomedan 
Law. 80 I.C., 118. See also 41 B. 588= 19 Bom. 
L.R. 579 (F.B.) ; 38 B. 449=32 I.C. 195 ; 38 
I.C. 25 ; 32 I.C. 1002=38 M. 1099. [As to suit 
by person converted to Islam, see 57 P.R. 1916= 
35 I.C. 549]. Nor to suits by Burmese Buddhists, 
L.B.R. (1903) ‘84 ; U.B.R. (1897-1901) 458. 
Where the suit was filed for a declaration in res¬ 
pect of family property divided at partition, held, 
that the suit was not governed by Art. 127. 31 

Bom.L.R. 1240. A suit to reopen a partition 
and to re-adjust the shares of the parties thereto 
on the ground that certain properties really 
belonging to third parties were allotted to the 
plaintiff is governed by Art. 96 and not Art. 127. 
54 M. 883=61 M.L.J. 430=1931 M. 707. Art. 
127 does not apply to a suit for possession of im¬ 
movable property by one member of a family 
against another who is separate from him, if 
tjjc property claimed is not joint family property. 


buen a suit is governed by Art. 144. Even pro¬ 
perty which has continued undivided after a 
division between brothers is not “joint family 
property within the meaning of Art. 127 and 
a suit to recover possession of his share in such 
property by the separated member is governed 

M.L.J. 386 (P.C.). ^ 

Commencement of Limitation is from the time 
that one is excluded from ejnoyment to his know- 
ledp 37B 64=17 I.C 642; 45 M. 648=42 
M.L.J. 507, (F.B.) , 18 B. 197. In the case of 
a minor, the time can be computed at best from 
the date of his attaining majority. 116 I C 8^n 
= 1929 A. 302. * ‘I 

Exclusion, what constitutes.—25 L W i = 
25 A.L.J 25-28 Bom.L.R. ,409 (P.c.).‘ iherc 
is no difimtion of the word “ exclusion ” in the 
Act and the question whether a person has been 
excluded from jomt family, must depend upon 
the facts of the particular case. An intentioA to 
exclude IS an essential element. It is necessarv 
therefore, for the Court to be satisfied that there 
was an intention on the part of those in control 
and possession of the joint family property to 
exclude the person and that exclusion vm to hi. 
knowledge. 56 I.A. 316=53 B. 699=57 M r j 

287 (P.C.). Knowedlge of" guar^fan 'o^fSr’ 

sufficient. 37 M.L.J. 256=52 I.C. 725 

Burden OF PROOF.-It is for the defendant 
pleading hmitation to show that the plaintiff 
was excluded from joint estate for more ffian 2 
years and that the exclusion was known to the 
plaintiff. 22 B. 259 ; 18 B. 197 ; 25 3 ,67 

105 I.C. 410. Rule as to adverse possessioVa^ 
between members of a joint Hindu family discuT- 
sed.145 I.C. 780— 35 ®om.L.R. 779=103430015 
Art. 128 .- 5 « 107 I.C. 641 47928®^ 3 B_ 386 . 

1924 N. 176=751.0.833; ,2 P.869. Art 120 

IS intended to apply to cases where the status 
of a person on the basis of which maintenance is 
claimed is demed and the person in/er a/ia wanS 
to establish that status; but where such status 

IS not denied. Art. 128 applies, iqoo t 

129 -Where there is no denial thS is 
no bar under the article and proof of denial lies 
on him who pleads the bar. 26 M.L.J. 205i=;^ 

I.C. 831.Article does notapply to claim formain- 

tenanee under contract. 23 C.465 ; ,2P. 869. 

Art. 130 : Adverse Possession between 

L^dlord and Tenant. —Where a tenant claim 

to ‘he knowledge of the' 
plaintiff and no suit for resumption or Cessment 
was brought till 12 years after the suit is barrS 

39 C. 453—15 C.L.J. 203 ; 13 I.C. 517. See altn 
1936 C. 289. Suit for resumption of a life ja^ 
must be brought within 12 years of the deatbL^r 
the grantee. .924 P. 298. "suit by a sSm- 
dar to levy assessment upon rent free land."? n 
within Article. 45 B. 694=6. I.C 40 

Arts. 130 and 131 .—Art. iqq aDDliVc rsrsi t 
the land is found to be rent free.^ 38 C L T 

. 9^3 C. 39a i 47 I.C. 4«o= 28 C.l J? 
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Description of suit. 

Period of limitation. 

Time from which period 
begins to run. 

131. To establish a periodically 
recurring right. 

'[Twelve years] .. 1 

jWhen the plaintiff is first refused 

1 the enjoyment of the right. 


LEG. REF. 

'Substituted by Act XI of 1923, S. 2 and 
Sen. I. for “Ditto”. 

NOTES. 

non-payment of rent for any period does not bar 
the landlord’s right to have the rent assessed and 
to recover rent. Such a suit would fall under 
Art. 131 and for the bar of limitation, there must 
be some overt act such as refusal to pay the 
rent or assessment before time begins to run. 38 
G.L.J. 207=1923 G. 392. See also 1936 A.L.J. 
1384=I.L.R. (1937) All. 140=1937 A. 57 ; 17 
P.L.T. 819=1937 P. 96; 22 G.W.N. 685=46 
I.C. 428 ; 19 I.G. 64. Suit to recover assessment 
on land held by the defendant adversely to the 
plaintiff for over 12 years is barred. 40 B. 606= 
36 I.G. 505. 

Art. l 31 .—Test as to applicability of article. 
1933 P. 695= 150 I.G. 242. Under Art. 131 die 
mere exclusion from the enjoyment of a right 
does not cause time to run, unless the exclusion is 
the result of a refusal made upon a demand. 18 
L.L.T. 5. Where the particular Art. 102 applies, 
the more general Art. 131 will be excluded. 43 
L.W. 431 = 1936 M. 149 = 70 M.L.J. • 220. 
Plaintiff sued in GivilGourt for a declaration that 
defendant was an under-raiyat under iiim, that 
he (defendant) had denied that relationship and 
refused to pay rent to him and further prayed 
for his eviction. Heldy the Givil Court had juris¬ 
diction only to decide whether the relationship 
of landlord and tenant existed, but not to grant 
relief of possession as this was within the jurisdic¬ 
tion of Revenue Court under the Chota Nagpur 
Tenancy Act and that the article to be applied 
for deciding tlie question of limitation was Art. 
131, and not Art. 142 or 143* '933 P-695. This 
article applies to suits to recover moneys due 
under a periodically recurring right, whether or 
not there is prayer for declaration that the 
plaintiff is entitled to such a rent, 38 M. 916 
=26 M.L.J. 377. Right to recover rent is perio¬ 
dically recurring right. 28 I.G. 600=13 A.L.J. 
333 i 16W.R. 201; 14 M.L.J. 477. Article not 
confined to suits for declaration of a title but 
includes the recovery of arrears in respect of the 
right. 34 A. 246=9 A.L.J. 297; 38 M. 916= 
26 M.L.J. 377. But see 55 B. 193 below. Where 
a claim is expressly for arrears of revenue and 
not for the establishment of a right, Art. 62 and 
not Art. 131 applies. Art. 131 applies in express 
terms to a suit to establish periodically recurring 
right and not to recover sums due under such a 
right. A suit may claim both tlie reliefs, but 
while the former claim falls under Art. 131, the 
latter claim falls under Art. 62. 55 B. i 93 ~ 

131 I.G. 465=1931 B. 189, as to scope and ap- 
plication of article, srr also 16 M. 294. Article 
docs not apply where there is no relationship of 
landlord and tenant. 45 B. 638 = 60 I.G. 892. 
Perpetual and periodically recurring , right— 
Distinction. See 39 M.L.J. 492 = 58 I.C. 788. 
Right of mutwalli to teomiah allowances received 
by another—Article not applicable. 58 I.G. 788. 
A claim to get a manibam or an annual alowance 
from and out of the revenue collections is a 
periodically recurring right, within the meaning 


of Art. 131. 164 I.G. 794=44 L»W. 250=1936 
M. 704. Where the essence of the claim in a suit 
is the establishment of the title of the plaintiff as 
against a rival claimant, to an office to which a 
remuneration periodically paya\)lc by Govern¬ 
ment is attached, and not the establishment of 
the liability of the Government to make the 
recurring payment in question, Art. 131 cannot 
have any application. Though the Government 
is a party to the suit, if there is no prayer for 
recovery of specified sums from the Government, 
and if all that the plaintiff asks is to make binding 
on the Government a decision as to the rival 
claims of himself and another to an office to which 
certain emoluments payable periodically by the 
Government are attached, it cannot be said 
to be a suit against the Government to establish 
a right to receiveemoluments,because the essential 
question in the suit is not the liability of the 
Government tojmake a payment under a periodi¬ 
cally recurring right. 1939 M. 570=(t939) i 
M.L.J. 476. fl/jo 53 L.W. 325=1941) I M.L. 
J- 374; P- "6; Suit to establish 

right to offerings of temple—Article applied. 22 
O.C. 346 = 54 I.G. 540. The following have 
also been held to be periodically recurring rights; 
—A claim to worship an idol for a particular 
period in the year. 8 G. 807 ; a right to recover 
burial fees. 24 W.R. 385 ; a right to receive a 
monthly allowance from a zemindari. 7 M. 341; 
A claim to recover water cess illegally levied is 
not a suit to establish periodically recurring 
right. 37 M. 322 = 24 M.L. J. 365 ; a suit for 
a declaration that plaintiff is entitled to a certain 
share in the offerings of a temple is a suit to 
establish a periodically recurring right. 22 O.C. 
346 = 54 I.G. 540. If a decree for rent has been 
passed within 12 years before the subsequent suit 
for rent has been instituted, the claim b not barred 
by time. 12 I.C. 329. See also I.L.R. (1937) 
A. 120=1937 All. 57 (suit for ground 
rent where plaintiffs* right was denied 

12 years before suit); 1941 P. 20i. 
A claim to enhance rent is a recurring 
cause of action and limitation runs from the date 
of refusal. ^Vhe^e the right to enhance the rent 
is based not on a contract but on statute, the 
article would not apply. 1924 P. 193. See dso 
2 P.L.J. 124=39 I.C. 85. A party whose right 
to malikana is denied must sue within 12 yean of 
refusal. The article docs not apply where in a 
previous suit plaintiff has got a declaration of his 
title. 40 I.G. 864 ; 2 P.L.W. 64. In 1889, the 
right to 2 per cent, of the Government assessment 
conferred on the plaintiff’s ancestor was altered 
into one for a fixed annual sum. In iQiSt 
lus claims to the old percentage were definitely 
negatived. Heldy that Art. 131 and not Arts. 14 
or 120 applied and the suit was well in time, as 
it was within 12 years of the refusal by the 
Government in 1913, to admit any right in the 
plaintiff to a variable annual sum. 61 I.A. 190 
=58 B. 306=1934 P. G. 108=66 M.L.J. 611 
(PG.)Thcre must be a definite demand and refusal 
Merc omission to exercise the right will not start 
a period of adverse possession. 41 B. 159=!^ 

I.C. 54. Se* also 21 I.G. 179=19 C.W.N 380; 
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Description of suit. 

Period of limitation. 

Time from which period 
begins to run. 

132. To enforce payment of money 

^[Twelve years] 

When the money sued for 

charged upon immovable properly. 

^Explanation .—For the purposes of 
this article— 

(a) the allowance and fees respec¬ 


becomes due. 

tively called malikana and haqqs and 
(b) the value of any agricultural or 
other produce the right to receive 
which is Secured by a charge upon 
immovable property, ®[and (r) advances 
secured by mortgage by deposit ot title- 
deed shall be deemed to be money 
charged upon immovable property.] 




LEG. REF. 

^ Substituted by Act XI of 1923, for “Ditto.” 

* Explanation substituted by Act I of 1927. 
Added by Act XXI of 1929. 

NOTES. 

46 P.W.R. 1914=23 I.C. 445. As to what 
constitutes refusal, see 7 M. 341. Mortgage and 
lease—Expiry of lease—Suit by mortgagee for 
mortgage money and profits after 12 years. 
Held^ barred and that this article did not apply.. 
41 L.W. 398=1935 377. 

Art. 132 ; What is immovable Property.— 
See 18 P. L.T. 801 = 1^38 P. 16. Standing trees 
are immovable property within Art. 132. 9 I.C. 

478. A turn of worship is not an interest in 
immovable property and a suit to enforce a mort¬ 
gage of such a right is governed by Art. 120 and 
not by Art. 132. 46 C. 455=22 C.W.N. 994. 
An ice factory and interest under mortgage deed 
arc immovable properties. 103 I.C. 742=1927 

L. 373. A suit to recover malikana is governed 
by Art. 132 where the plaintiff seeks to recover it 
in respect of an interest in land ; and to such a 
suit, Art. 131 does not apply. 1934 P. 44. See 
also 40 I.C. 864 ; 2 P.L.W. 74 ; 14 Luck. 467 
= 1938 O.W.N. 1368=1939 O. 57 546 L.W. 358 
(suit for arrears of kavimera or percentage o 
melwaram of zemindari villages). 

Applicability op Article to Instalment 
—Where under a bond the whole amount 
becomes payable on default in the payment of 
instalments, the money becomes due under 
Art. 132 when a default is made and tims runs 
from the date of default. 63 I.C. 886= 19 A.L.J. 
712; 8 Luck. 240=142 I.C. 64=1933 O. 66 
(F.B.). The test is obligation undertaken by the 
borrower under the bond. 63 I.C. 886= 19 
A.L.J. 712. See also 63 I.C. 25=19 A.L.J. 456 ; 
37 A. 400 ; 28 I. C. 910. Acceptance of overdue 
instalments, if amounts to waiver. 27 C.W.N. 
893= 1924 C. 1379. Where there is an option to 
the mortgagee to sue for the whole amount on 
default of payment of interest or to wait until 
the period fixed, he must sue for the whole amount 
as to when the cause of action therefor accrued. 

31 I.C. 808=153 P.W.R. 1915 ; 45 I.C. 613 ; 

32 I.C. 551 (contra). See also 59 I.A. 376=63 

M. L.J. 187=7 Luck. 442 (P.C.) ; 64 M.L.J. 606 
a=37 L.W. 751. Instalment bond—Arrears of 
interest—Omission to sue, if amounts to waiver. 
29 I.C. 854=113 P.L.R. 1916. See also 62 I.C. 
762=1921 M.W.N. 384 ; 20 A.L.J. 346. Right 
to action when accrues—Instalment bond. 39 

CC M.-443 


M. 981 = 31 M,L.J. 864 ; 47 I.C. 655. 

To Loans in Kind. —A suit to recover the value 
of paddy charged upon immovable property is 
governed by Art. 132. 64 I.C. 310 ; 64 I.C. 210 
= 25 C.W.N. 57 ; 58 I.C. 995=23 C.W.N. 951. 
See also 32 C.L.J. 221 ,* 47 C. 125=23 C.W.N. 

949 ; 51 LC. 241 ; 33 A. 708 ; 50 I.C. 608= 
29 C.L.J. 368. 

To^ Mortgages. —Where a mortgage is for a 
definite period, it means that during that period 
neither the debtor is liable to pay nor the creditor 
is entitled to recover the debt. For the debtor’s 
default during the term of the mortgage to be 
regarded as a cause of action for the suit, the 
default ought to be such as would entitle the 
mortgagor to redeem before the expiry of the 
term. Where it is clear from the document that 
there was no intention that the mortgagee should 
be given the right to recover the entire amount 
of the mortgage debts simply on the occurrence 
of a default of payment of the annual interest 
the right to sue for the entire amount cannot arise 
till the expiry of the term fixed. Art. 132 would 
come into operation only when the mortgagee is 
bound to sue and not when he has the option to 

Tr‘ ^*939) N. 515=1939 N. 242. A 

default clause in a mortgage bond which provides 
that in default of payment of any instalment 
stipulated the whole money should become due 
is exclusively for the benefit of the mortgagee 
and it gives him an option either to enforce his 
security at once on default or, if the security is 
ample, to stand by his investment the full term 
of the mortgage. If the mortgagee accepts pay¬ 
ments of overdue instalments which arc tendered 
to him he must be taken to have waived his right 
of enforcing the default clause in the bond, and 
limitation does not run. 1938 M. 836 =(iqq 8) 

2 M.L.J, 251. See also 40 Bom.L.R, 47, Suit 
on mortgage—Stipulation in bond that whole 
amount would beocme payable on default to 
pay interest for 3 years—Default Committed- 
Subsequent payment of interest—Limitation- 
Terminus a quo. 40 P.L.R. 571 = 1098 L ti*7n 
See abo 43 C.W.N. 38=1939 C. 26. Money 
charged on immovable property—Suit to enforce 
puisne mortgage against balance of sale proceeds 
in the hands of prior mortgagee—Suit governed 

1941 S. 158 (Suit for money due under mortgage 
by conditional sale). Where a third mortgagle 
pays off the first mortgage to which he becomes 
entitled by subrogation and claims to enforce his 
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NOTES. 

priority against the mesne incumbrancer, the 
claim is barred if brought more than 12 years 
after the expiry of the term of the first mortgage. 

39 C. 527=22 M.L.J. 468 (P.C.) ; 52 M.L.J. 
532. d/jo 1930 N. 166 ; 8 O.W.N. 522. The 
starting point for the enforcement of a charge 
acquired by one of the mortgagors who redeemed 
the whole mortgage is the date of payment. 137 
I.C. 86= 1932 A. 250. [28 A. 482 (P.C.), Foil.]; 

105 LG. 302 See also 1928 A. 251 = 109 
I.C. 38 = 26 A.L.J. 208 ; see 35 C.W.N. 409 = 
1931 C. 251 (F.B.) overruling the decision 

in 25 C.W.N. 283 and holding that a suit 
by a redeeming co-mortgagor for contri¬ 
bution can be filed within 12 years of the date on 
which the original mortgage was paid and is not 
barred if instituted beyond the period within 
which the original mortgagee could institute his 
suit on the mortgage, had it not been redeemed. 
See also 1936 M. 500= 70 M.L.J. 532; 1936 

M. 782=44 L.W. 135; 154LG. 267=1935 

O. 245; 13 P. 356=1934 P. 612 ; 1938 
O.W.N. 290. Where a subsequent mort¬ 
gagee pays oflf a prior mortgage and acquires 
rights of subrogation under that mortgage, he 
must enforce the rights so acquired before a suit 
on that mortgage would be time barred. 164 
I.C. 725=1936 A.L.J. 586=1936 A. 636. 
A suit by a simple mortgagee for sale 
against the mortgagor or persons claiming 
under the mortgagor is governed by Art. 132. 
59 M. 312 = 44 L.W. 887=1936 M. 70. Where 
a decree for sale on a mortgage has been converted 
into immovable property, the mortgagee of such 
decree is entitled to the benefit of not only the 
new security, but also of Art. 132. 37 I.C. 4= 

39 A. 74. See also 63 I.C. 504. A suit for sale 
of ancestral property mortgaged by Hindu father 
is governed by Art. 132. 19 LG. 878=17 C.W. 

N. 1022. Art. 132 applies to a suit to enforce a 

second mortgage executed in consideration of a 
prior mortgage and a fresh advance. 1921 L. 
293. Claim for personal decree is under Art. 116. 
1930 L. 993. Art. 132 does not apply to a suit 
for redemption of the prior mortgage brought 
by the puisne mortgagee who was authorised 
by the mortgagor to redeem the earlier mortgage. 
34 P.L.R. 502 = 1933 L. 503=14 L. 596 ; see also 
1934 A, 946=153 LC. 604; 153 LC. 808= 
*935 O. 139=1938 O.W.N. 290. A suit by a 
principal to enforce a charge on immovable 
property created by an agent to secure monies 
which might be found to have been defalcated 
by him, is governed by Art. 132. 44 C.W.N. 793 

= 72 C.L.J. 480= 1941 C, 257. Where a portion 
of the mortgaged property is acquired under the 
Land Acquisition Act and the mortgagor with¬ 
draws the compensation money, a suit filed by Uic 
mortgagee to enforce his security and claiming a 
simple money decree in respect of the compen¬ 
sation money withdrawn, is a suit ‘ to enforce 
payment of money charged upon iimnovablc 
property ’ within the meaning of Art. 132. The 
cause of action is not the witlidrawal of the 
compensation money, but tlie non-payment ol 
the mortgage debt. I.L.R. (1938) All. 5 * 3 “ 
*938 A.L.J. 313= 1938 A. 221 (F.B.). 

Other Miscellaneous Suits. —This article 
applies also (i) to foreclosure suits. {20 LC. 465 

= 16 O.G. 157 ; 9 O.W.N. 1081 ; 1932 O. 178) ; 


(2) suit by first mortgagee against second mort- 
gagec, who has foreclosed the mortgage (34 LC. 

704= 12 N.L.R. 90) ; (3) suit or application 
under S. 48 of the Dec. Agri. Rcl. Act (10 I C 
910=13 Bom.L.R. 284) ; (4) suit to enforce 
existing charge (45 B. 597 = 60 I.C. 903). Sums 
claimed by the Municipality on account of house- 
tax and water-tax are declared by statute to be a 
first charge upon the buildings or lands with 
reference to which the tax is imposed. Conse¬ 
quently, Art. 132 applies to a suit to recover such 
sums. 123 LC. 379. See also 1939 A. 510. 
Even though money is payable “ on demand ” 
actual demand is not necessary under this article 

31 LC. 335= 1916 M.W.N. 121. Suit against the 

surety on a mere money bond is not a suit for 
payment of money charged on immovable pro¬ 
perty. 105 LC. 168=53 M.L.J. 453. Where 
plaintiff asks for money decree only and does not 
seek to enforce a charge on immovable property. 
Art. 132 does not apply. 56 A. 711 = 1935 A. 
239. A suit by the shebait of a temple who made 
certain payments under S. 170, B. T. Act, to 
enforce a statutory mortgage under S. 171, is 
governed by Art. 132. 35 C.W.N. 678= = 1931 
C. 493. See also A.LR.1939 A. 510. (Su tundcr 
U. P. Mun. Act, S. 177). Suit for the enforce¬ 
ment of a charge over properties furnished as 
security under a bond executed as a condition 
for stay of execution is governed by Art. 132. 
1933 M.W.N. 486. See also 1936 L. 784 (suit to 
eject mortgagee of endowed property). Vendee 
clirected to pay mortgage debt—Failure to pay— 
Suit on the basis of breach of contract is governed 
by Art. 132. 107 .LC. 679. See also 1936 A. 

870. A suit to recover royalties charged upon 
lease-hold premises is subject to 12 years* limi¬ 
tation period (Art. 132). 38 C.W.N. 481 = 1934 
P.C. 119=66 M.L.J. 479 (P.C.). The vendor 
has a statutor)' charge over property' in the hands 
of the vendee for purchase-money left with the 
vendee, and limitation is 12 years under Art. 132. 
*934 A.L.J. 682= 1934 A. 525. See also 1936 A. 
870. A Hindu widow’s maintenance is not a 
charge on her husband’s properties and a suit 
to recover arrears of maintenance is not governed 
by Art. 132 . 12 P. 869. See also 43 L.W. 711 

(Malabar tar\vad). 1936 O. WN. 892=1936 
O. 413. 

Starting point of Limitation under this 
Article. — See 20 A.L.J. 140=1922 A. 37; 19 
A.L.J. 827 ; and 406 ; 59 M. 312 = 1936 M. 70 ; 
17 A.L.J. 1068=42 A. 70 ; 12 A.L.J. 982=36 
567 ; 8 A.L.J. 233 ; 35 B. 438 ; 1922 P. 499. 
Where mortgage is evidenced by a promissory 
note accompanied by deposit of title-deeds, 12 
years’ limitation does not run from date of exe¬ 
cution of promissoi'y note, merely because pro¬ 
missory note is payable on demand. The Ques¬ 
tion to be considered is whctlier the words on 
demand ” are mere words, or whether, looking 
at the \vhole document, it is really intended that 
the demand should be made before the liability 
to pay arises. 148 LC. 721 = 1934 R. 51. Under 
Art. 132 money can become due only when the 
mortgagee can sue for his money and also the 
mortgagor can redeem the mortgaged property. 
56 A. 196=1934 A.L.J. 371 = 1934 A. 15a. 
Art. 132 is not applicable to a suit by a munici¬ 
pality for recovery of property tax which is made 
a first charge on the property under S. 85 of the 
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1 

1 

Description of suit. 

Period of limitation. 

Time from which period 
begins to run. 

t 

^133. [Omitted by Act I of 1929J. 

, 




LEG. REF. 

^ Which has been omitted by Act I of 1929 
ran as follows :— 

133. To recover move* [Twelve The date of 
able property conveyed or years] the purchase, 
bequeathed in trust, de¬ 
posited or pawned, and 
afterwards bought from 
the trustee, depositary or 
pawnee for a valuable con 
consideration. 

NOTES. 

Madras District Municipalities Act of 1920. 
Such a suit is governed by S. 345 of the Madras 
District Municipalities Act and must be instituted 
within three years from the date of the cause of 
action. 41 L.W. 457= 1935 M. 378. The ques¬ 
tion when money sued for becomes due has to be 
decided with reference to the terras of each bond. 
134 I.C. 609 = 1931 P. 285. Suit on mortgage— 
Option given to mortgagee to enforce payment of 
whole in default of instalment—Time begins to 
run from the date of the first default in payment. 

1927 A. 244=99 I.C. 762. On this point, see 
also 1928 M. 637=107 I.C. 650 i 108 I.C. 768 ; 
6 O.W.N. 925=1929 O. 536; 138 I.C. 786= 
1932 O. 253. But see 7 Luck. 442 (P.C.) infra. 
In the case of a mortgage deed payable on demand 
time runs from the date of the loan and not from 
the date of demand. 6 R. 297=1928 R. 189. 
Where period is fixed, time runs from that date. 

1928 O. 289 = 3 Luck. 439 (F.B.) ; see also 1941 
Sind 158 ; notwithstanding any option given to 
the mortgagee to sue in case of any default by 
mortgagor. 50 A. 328=1928 A. 159. See also 
1935 A.L.J. 515=1935 A. 421 ; 1928 O. 493 ; 
1931 A.L.J. 29=133 I.C. 311 = ^931 A. 203; 

131 I.C. 547 =* 93 ' A. 537; 43 C.W.N. 38= 
68 C.L.J. 109= 1939 C. 26. Clause empowering 
the mortgagee to sue on default should be deemed 
to have been inserted exclusively for his benefit 
and as such it would give him an option to enforce 
the security at once or stand by his investment 
for the full terra of the mortgage. 64 M.L.J. 606 
= 37 L.W. 751 ; 59 I'A. 376=7 Luck. 442=63 
M.L.J. 187 (P.C.) ; 30 N.L.R. 290=1934 N. 

191. In such a case, the mortgagee has successive 
or recurring causes of action, and it is left to his 
option to avail himself of any one of these causes 
of action, and base his suit upon any of them. 
134 I.C. 609=1931 P. 285. When the deed of 
mortgage entitles a mortgagee to institute a suit 
for a relief under the mortgage on default being 
made on payment of interest agreed to be paid 
yearly, the limitation commences to run from 
the date of such default in spite of a further 
covenant to the effect that the mortgagee may 
not sue on such a default. 8 Luck. 240=1933 O. 
66 (F.B.). The mortgage-money does not become 
due within the meaning of Art. 132 until the 
mortgagor's right to redeem and the mortgagee’s 
right to enforce his security have accrued. See 


7 Luck. 442 (P.C.), supra. The rule as to starting 
point is the same even in respect of applications 
under O. 34, R. 6, C. P. Code, for personal 
decree. 1934 A.LJ. 261 = 1934 A. 397 (F.B.). 
Applicability—Puisne mortgagee obtaining de¬ 
fer sale without impleading prior mortgagee— 
Subsequent suit to redeem prior mortgage. 
Art. 148 applies and not Art. 132. 33 C.W.N. 
1067 (F.B.). See also (1937) N.367= 1937 

N. 205. Where the mortgage is a combination 
of usufructuary with simple mortgage, a suit to 
recover mortgage-money from lands brought 
after 12 years of the execution of the mortgage- 
deed is barred by Art. 132. 1929 S, 235. The 

amount due on a simple mortgage was payable 
in 1909. In 1914 the simple mortgagee brought 
a suit for sale on which he omitted to implead 
certain subsequent purchasers of the equity of 
redemption. In 1924 the properties were in 
execution of the mortgage decree sold by Court 
and purchased by the plaintiff. In 1926 the plain¬ 
tiff sued to recover possession from the purchasers 
of the equity of redemption and subsequently 
applied to amend his plaint and add a prayer for 
a decree for sale : Held, a suit for sale should have 
been brought within twelve years from when the 
amount fell due {i.e. 1909) and not from the date 
fixed by the mortgage decree ; the relief sought 
by the amendment was time barred even at the 
date of plaint. 61 M.L.J. 316=133 LG. 497= 

1931 M. 542. See also QoC. 1193=1933 0.912 

Where twelve years have expired from the date 
of repayment fixed in the mortgages, a suit 
whether for sale or for foreclosure is prime facie 
barred by limitation under Art. r 32. The receipt 
however, of rent by the mortgagee of a portion 
of the mortgaged property will save limitation 
under S. 20 of the Act. Similarly a valid acknow¬ 
ledgment will extend the period of limitation by 
virtue of S. 19 . 6 O.W.N. 393=119 I.C. 835. 
Where there is breach of warranty as to possession 
before the expiry of the term fixed and the mort¬ 
gagee was dispossessed, starting point of limi¬ 
tation is the date of dispossession. 1930 C. 703. 
Where a mortgagee is not bound by the terms of 
the mortggage to enter into possession of the 
mortgaged property and to apply the rents and 
profits thereof towards the payment of the debts 
though he has power to do so, the mere fact that 
the mortgagee permits the mortgagor to receive 
the rents and profits from a certain year does not 
give rise to a cause of action. No specific time 
having been fixed for the payment of the debt, 
the money does not become due and the cause of 
action does not arise until demand for the pay¬ 
ment of the mortgage debt is made by the mort¬ 
gagee and is refused by the mortgagor. 57 I A 
134=54 B. 495759 M.L.J. 379. A claim'to 

enforce contnbution is governed by Art. 132 and 
the starting point is the time when the money 
sued for becomes due. 7 O.W.N. 401 = iqqo O 
260. Mortgage suit—Submersion of mortgaged 
porperty under water—No suspension oflj^ 
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Description of suit. 

134. To recover possession of im¬ 
movable properly conveyed or be¬ 
queathed in trust or mortgaged and 
afterwards transferred by the trustee or 
mortgagee for a valuable consideration. 


Period of limitation. 


[Twelve years] 


Time from which period 
begins to run. 

^[When the transfer becomes 
known to the plaintiff.] 


LEG. REF. 

^Substituted by Act I of 1929. 

S. R. Miuthy. G. 47. 22-7-42. NOTES. 

NOTES. 

tation. 146 I.C. 856=1933 P, 693. 

Art. 134 ; Scope of Article.— 36 C.L.J. 
33 = 500.39 = 19230. I. Where the mortgagee 
sells the property to a stranger and then repur¬ 
chases it, his possession is not as representative 
of the purchaser, but only as a mortgagee and is 
liable to be redeemed within 60 years. 58 I.O. 
39 ; 44 B. 848 ; 29 I.O. 403 ; 45 I.O. 549. A 
person in possession of trust property under an 
invalid mortgage deed cannot acquire a valid 
mortgagee’s right by prescription as against the 
trust. 17 L.W. 521 = 1923 M. 545. The trans¬ 
feree from a trustee or mortgagee can take 
advantage of Art. 134 so long as the legal title 
and possession has been transfciTcd to him. 32 
M.L.J, 85. See also 193G L. 784. 190 I.O. 405 = 

1940 O. 228. Art. 134 docs not apply to a suit 
for redemption against donees from mortgagees. 
*3 I-C. 375 = 4 Bur.L.T. 265. See also 26 6 . 0 . 
197= 1924 O. 44 ; 1923 O. 246. 

Applicabilitv. —Absolute transfer is necessary. 
1927 M. 1028. In a case of a conflict between 
Art. 134 and Art. 141, only Art. 134 will be 
applied. 44 M. 931 = 4 ' M.L.J. 1G3. Art. 134 
cannot possibly apply to a transfer in invitum or by 
operation of law or in execution. 11)27 M. 1028 * 
1927 A. 619 -102 I.O. 891. Dedication of pro¬ 
perty for religious purposes—Subsequent mort¬ 
gage by heir of settlor—Decree—Transfer in 
discharge of—Suit by sons of mortgagor to rcco\ cr 
possession from transferee—Limitation—Starting 
point.—Art. 132 and not Art. 134 applies. 1940 

M. 920= (1940) 2 M.L.J. 409. Art. 134 applies 
only to eases wlicre a transferee for value from a 
mortgagee takes that which is de facto a mort¬ 
gage upon a representation made to him. 99 I.C. 
q8o= 1927 A. 177. See also 102 I.C. 135; 34 C.W. 

N. 961. The article docs not apply to cases of 
transfers by sub-mortgagees. 99 I.C, 280=1927 
A. 177. See also 1 Luck. 529. Title adverse to 
original mortgagor must have been set up. 1927 
A. 689= 103 I.C. 255. Art. 134 is not applicable 
where the mortgagee did not purport to do 
anything outside or opposed to his mortgage. 
'34 I C. 366 = 33 Bom.L.R. 603. Question of 
bona fides or good faith docs not arise. 1927 M. 
1028 ; 1929 N. 267 ; 34 G.W.N, 961. Art. 134 
docs apply even ^vhcrc the mortgagee has ceased 
to be a mortgagee by getting the equity of redemp¬ 
tion and has obtained possession not under the 
mortgage but under the pureliasc of the equity. 
U is immaterial tliat the mortgagee should have 
thought that he was absolute owner if in fact he 
was mortgagee. It is also immaterial whetlicr 
he gets possession before, under or after tlic 


mortgage, if in fact he purported to transfer the 
property to the transferee. 56 I. A. 192 
= 51 A. 367=1929 P-G- '58 (P.C.). A close 
perusal of Art. 134 would show that it was 
brought into existence witli the object of enabling 
the filing of suits for possession of properties 
primarily mortgaged and subsequently transferred 
by the mortgagees in excess of their rights. 
Since Art. 134 contains a stringent provision of 
law the onus of proving facts which would attract 
the provisions of this in preference to Art. 148 or 
even possibly Art. 144, would lie heavily on the 
party who wishes to claim the benefit of an 
abridged period of limitation. 1938 M. 394= 
(1938) I M.L.J. loi. See also 1942 Pesh. 39. 
The transfer of proi>crty mortgaged contem¬ 
plated by Art, 134 is something o 3 ier than an 
express transfer of the original mortgage. Art. 

134 contemplates a transfer by a mortgagee pur¬ 
porting to transfer a larger interest than that given 
by the mortgage or at any rate an interest 
unencumbered by a mortsrage 56 I. A. 192 
= 51 A. 367 =i 929 P.G. I58(P.C.). Art. 134 ap- 
plies even to transfers by trustees and mortgagees 
and there i.s no distinction beUveen transfers by 
these two classes. (1926 M. 81, Rel. on). 118 
I.C. 682=1929 N. 267 ; 34 C.W.N. 961 ; 1930 
L. 192 (I). Under Art. 134 there must be a viid 
transfer between the transferor and the transferee 
though it might not be operative as against a 
trust or any other person, and time runs only 
from the date of the transfer. 1930 M. 298. 
'Flic starting point of limitation is the date of 
transfer and not the date of taking possession by 
the transferee. 118 I.C. 659. [But now see the 
amended Act.] See also 1930 M.W.N. 1148. The 
Arnending Act I of 1929 docs not rc\ 4 ve a suit 
whicli had become barred before that date. 140 
J-G. 182 = 9 O.W.N. 835. It is the duty of the 
plaintifl to give the date on which he alleges that 
he came to know of the transfer. 9 O.W.N. 835; 
see also 1939 C. 26. 

Construction. —Art. 134 should be construed 
strictly. 39 I.C. 582 = 20 O.C. 162. See also 
52 I.C. 159 = 22 O.C. 72. 

Necessity for Good Faith—Confuct of 
t^t’LiNGs.—The omission of the words “ in good 
faith ” in the Act does not enable a person who 
purchases with full knowledge that his vendor’s 
title is merely that of mortgagee, to get the benefit 
of Art. 134. 37 A. 66o=V EC. 956 ; 118 I.C. 
639 ; 32 P.L.R. 359 ; 1942 P.csh. 39. 132 I.C. 

184= 1931 L. .^64. Bui see 47 C. 866. 134 

applies only when the transferee from the mort¬ 
gagee obtains the transfer with the belief that the 
transferor had an absolute title to make the 
transfer. 1 L.W. 687 = 26 I.C. 1 ; 57 LG. 497 1 
1920 M. I45 = ,ii5 I.C. 149;' 118 I.C. 639 . 
.Art. 134 is applicable to cases where the trans¬ 
feree from the mortgagee professedly takes an 
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Description of suit. 

Period of limitation. 

1 

Time from which period 
begins to run. 

[134-A. To set aside a transfer of 
immovable property comprised in a 
Hindu, Muhammadan or Buddhist 
religious or charitable endowment. 

^[Twelve years] 

When the transfer becomes 
known to the plaintiff. 


LEG. REF. 

^ Articles 134-A, 131-B and 134-C inserted 
by Act I of 1929, sec. 3. 

NOTES. 

absolute title to an interest in the property trans¬ 
ferred. 7 L.W. 482 = 34 M.L.J. 431. See also 
(1916) I M.W.N. 28 = 32 I.C. 265. Under Art. 
134 the transferee without notice and the trans¬ 
feree with notice are on the same footing. 47 C. 
866 = 58 I.C. 705 = 24 C.W.N. 690; 140 I.C. 
182 (Oudh). But see 37 A. 660 ; 24 Bom.L.R. 
319=1922 B. 234. Alienation of debutter pro¬ 
perty by a shebait, though in excess of his powers 
falls under Art. 134 if the transferee was ignorant 
of the fact that the transferor had exceeded his 
powers. 9 I.C. 133. See also 1923 L. 219. A 
purchaser by private treaty from an auction- 
purchaser of the rights of a mortgagee is entitled 
to the protection afforded by Art. 134 if he pur¬ 
chased in the bona fide belief that he was purchasing 
an absolute proprietary title and the limitation 
begins to run from the date of purchase by private 
treaty. 1930 A. 417 ; 30 I.C. 564=13 A.L.J. 
877. Knowledge of the limited nature of the 
transferor's title will not disentitle the transferee 
from taking advantage of Art. 134. 40 M. 745 

= 32 M.L.J. 24. The purchaser need not prove 
that he purchased “ without constructive notice 
of the limited title of the vendor.” 1917 M.W.N. 
5=238 I.C. 194. Art. 134 is not restricted in 
its application to purchaser in good faith, but 
applies also to an alienee from a trustee who takes 
the property with full knowledge that the alienor 
was acting in excess of his power. 130 I.C. 780 
= 1931 L. 129. 

Involuntary Transfer. —Involuntary trans¬ 
fer—Execution sale of trust property of personal 
debts of trustee—Limitation for recovery of 
trust property. 44 M.L.J. 588=46 M. 751. 
See also 61 I.C. 627=43 A. 164 ; 61 I.C. 546. 
The article does not apply to a purchaser in 
Court-auction. 5 L.W. 690=32 M.L.J. 85 ; 
50 C. 49 ; 1927 A. 61 = 102 I.C. 891. 

Transfer by Trustee. —The head of the Mutt 
is not a trustee with regard to the endowed 
properties and therefore Art. 134 does not apply 
to an alienation by the head of a Mutt. 44 M. 
831=41 M,L.J. 346 (P.G.) ; 104 I.C. 125= 

53 M.L.J. 306=1927 M. 850 ; 60 LA. 124=12 
P. 251 = 1933 P-C. 75=64 M.L.J. 505 (P.C.) 

(suit by a mahant to avoid an alienation by his 
predecessor and recover possession of the pro¬ 
perties alienated is governed by Art. 144.) But 
see 1928 M. 614 ; 1922 P.C. 123. The Dharma- 
kartha of a temple is not a “ trustee ” within the 
meaning of the article and a suit to recover 
possession of lands improperly alienated by him 
is governed by Art. 144. 62 M.L.J. 493=137 
I.C. 487 = 1932 M. 328. Under the article each 
succeeding shebait does not acquire a fresh start 
for the purpose of limitation. 17 C.W.N. 873 
= j6 I.C. 927. A Matadhipathi can set aside 


an alienation made by his predecessor within 12 
years of his becoming Matadhipathi. 38 M. 
356=25 M.L.J. 393. See also 52 I.C. 914=37 
M.L.J. 231; 1922 L. 271; 53 M.L.J. 

306 = 1927 M. 850 ; 12 P. 251 (P.C.), supra. 
Art. 134 does not apply where the head 
of a Mutt has alienated the pro perties 
not proved to be subject to a specific trust. 
I P. 475=1922 P. 243. Where the property 
transfered is claimed in the suit by a Mahant who 
alleges that it belongs to a religious institution, 
the rule of limitation governing the suit depends 
upon the nature of the property. 1930 L. 191 
(2). Art. 134 does not apply to suits to avoid 
alienations of the generally endowed property 
vested in the sajjadanashin and mutawalli of a 
wakf. 35 Bom.L.R. 252=1933 B. 217. A 
mutawalli has a beneficial interest in the endowed 
property and an alienation made by him is valid 
during his lifetime and a suit by succeeding 
mutawalli to recover possession of the property 
alienated is governed by Art, 144. 1933 M. 533 

= 64 M.L.J. 706. But see 60 I.C. 689. Art. 134 
does not apply to a wakf. 50 C. 329=44 M.L.J. 
624 (P.C.). 

Permanent Lease. —A suit brought by a she¬ 
bait of some family idols to recover possession of 
debutter property dedicated to the service of the 
idols, but of which plaintiff’s predecessors had 
granted a permanent lease, more than 12 years 
before suit is not barred by Art. 134. 38 C. 526 

= 21 M.L.J. 1145 (P.C.). See also 44 I.C. 567 
= 27 C.L,J. 201 ; 43 C. 34=29 LG. 337. The 
word “transfer” in Art. 134 is wide enough to 
include a lease in perpetuity. (43 C. 34 and 40 
M. 745, Foil.) Where property belonging to the 
idol is transferred and the rent reser\'ed in favour 
of the idol of the temple is only eight annas, 
such rent is not valuable consideration within the 
meaning of Art. 134. 126 I.C. 279= 1930 M.298. 

Possession under Transfer.— A suit by a 
succeeding trustee to recover possession of trust- 
property, mortgaged by his predecessor and fore¬ 
closed by the mortgagee is governed by Art. 134. 
47 C. 866=58 I.C. 705. Art. 134 is inapplicable 
to a transfer from a trustee or mortgagee under 
which possession is not taken by the transferee. 
40 M. 1040=33 M.L.J. 320 (F.B.). 

Miscellaneous. —Ajt. 134 does not apply to 
a person, who being interested in part of the 
mortgage redeems the whole, he being only a 
charge holder and not a mortgagee. 38 A. 138 
= 34 I.C. 244. Though- under Art. 134 the 
possession derived under a mortgage could be 
perfected by twelve years’ adverse possession, 
yet if a new right accrued before I2 years were 
over, to the ownership of the properties, the 
adverse possession is broken up. 39 M. 879. 
See also 36 A. 327. The operation of the article 
begins only from the date on which the purchaser 
takes possession. 1930 M.W.N. 1148. See also 
40 M. 1040=33 M.L.J, 320 (F.B.) 

Art. 134-A: Appligabiuty. —Where a suit 
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Description of suit. 


made by a manager thereof for 
valuable consideration. 

134-B. By the manager of a Hindu, 
Muhammadan or Buddhist religious 
or charitable endowments to recover 
possession of immovable property com¬ 
prised in the endowment which has 
been transferred by a previous manager 
for a valuable consideration. 

134C. By the manager of a Hindu, 
Muhammadan or Buddhist religious or 
charitable endowment to recover 
possession of movable property com¬ 
prised in the endowment which has 
been sold by a previous manager for a 
valuable consideration. 



Time from which period 
begins to run. 


Twelve years 


The death, resignation or re¬ 
moval of the transferor, 


Twelve years 


The death, resignation or re 
moval of the seller.] 


NOTES. 

was instituted by A, a Hindu idol, for injunction 
against B restraining him from disturbing A in 
his possession, on the basis of an alleged transfer 
to 5 by a former mahant of the plaintiff, Md, 
that what A asked for was not only an injunction 
but for setting aside the transfer to B and the suit 
was governed by Art. 134-A. Held further that 
if however B filed a suit against A, no period of 
limitation would run against 'A in his defence. 
178 I.C. 806= 1938 L. 752. The word “ plain¬ 
tiff” in the third column of Art. 134-A must, in 
the case of a representative suit brought on behalf 
of the general body of worshippers or beneficiaries 
or persons interested in an institution, be under¬ 
stood to refer only to the plaintiff or plaintiffs 
to nominee on record, and cannot be taken to 
mean every individual member of the community 
or body of persons who are represented by the 
plaintiff or plaintiffs on record. 50 L.W. 658 
= 1940 M. 81 = (1939) 2 M.L.J. 920. Where in 
a suit on behalf of an idol for a permanent 
injunction restraining the defendant from dis¬ 
possessing the plaintiff from a certain land the 
substantial relief claimed by the plaintiff is to 
set aside a transfer of the land made by a previous 
mahant in favour of the defendant, the suit falls 
under Art. 134-A and as limitation begins to 
run from the time when the transfer becomes 
known to the plaintiff, the initial onus of proving 
that his suit is within time is on the plaintiff. If 
neither in the plaint nor at any subsequent stage 
of the case the plaintiff has ever fixed any date 
on which he alleges that he came to know of 
the transfer to the defendant, the suit must fail 
on that account. 40 P.L.R. 184=1938 L. 470. 

Art. 134-B.—[ 5 '« 73 C.L.J. 475 cited under- 
Art. 144 infra,] Where an estate known as the 
Patdi estate is held for life by each holder for the 
time being and passes on his death to the next 
holder unencumbered byjdebts or charges except 
those imposed by Government, and the estate 
is made inalienable and impartible by rules 
framed by the Government on the lines of the 
Bombay Saranjan Rules which Saranjan Rules 
do not apply to the estate, and there is no rule 
in the rules governing the estate to the effect that 
there is to be a formal resumption on the death 
of each holder and re-grant to the successor, if 
any alienation of a part of the estate is made by 
a holder it will be invalid from its^inception and 


not merely from his death. But if the alienee 
continues in possession of the part transferred to 
him for over 12 years during the lifetime of the 
alienor or his successor, he acquires a title to it 
by adverse possession not only as against the 
holder during whose tenure he completes 12 
years* possession but as against all subsequent 
successors. Though the successor does not claim 
through his predecessor, but claims in his own 
right, the successor gets the estate as it was at the 
time of the death of the predecessor. If, therefore 
the estate had lost by adverse possession a parti¬ 
cular part of it, and if the alienee had become 
its owner by the extinction of the holder’s tide 
thereto, the estate which comes to the successor 
is the estate minus the part the ownership of 
which had passed from the estate to the alienee’s 
family. It would be open to a person to acquire 
title by adverse possession for over 12 years, and 
the fact that the alienor holder had only a life 
estate would not come in the way of the acquisi¬ 
tion of title by adverse possession. Even if the 
analogy of the head or mahant of a math is 
applied to the holder of the estate, it would make 
no difference. On that analogy Art. 134-B 
would apply, and if the alienee completes 12 
years’ possession after the death of the 
alienating holder, he perfects his title by 
adverse possession. 44 Bom.L.R. I46=A.I. 
R* 1942 B. 138. \Vhcre a pjerpetual lease is 
granted of trust property the lease is void and a 
suit by the succeeding manager to recover pos¬ 
session is governed by Art. 134 (b) and time 
commences from the death or removal of the 
previous manager who effected the transfer. 14 
L.R. 905 (Rev.) Art. 134-B applies to a transfer 
of endowed property made, whether before or 
after the .Amending .\ct of 1929 which introduced 
this article in the Limitation Act came into force. 

The word * transfer * in the article is wide 
enough to include a lease. 41 C.W.N. 693= 
1937 C. 305. also (1941) I M.L.J. 644 (F.B.). 
1 he general rule is that the law of limitation 
applicable to a suit or proceeding is the law in 
force at tlie date of the institution of the suit or 
proceeding, unless there is n distinct provision 
*? So a suit brought in 1930 by 

the Sajjadanashin of a Takia to recov’er possesion 

° 1 property comprised in the wakf 

which had been transferred by trustee di son tort 
IS governed by Art. 134*3 as inserted by Act 1 of 


Art. 136] The Indian Limitation Act (IX of 1908). 
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Description of suit. 

Period of limitation. 

1 

Time from which period 
begins to run. 

135. Suit instituted in a Court not 
established by Royal Charter by a 
mortgagee for possession of immovable 
preperty mortgaged. 

[Twelve years] 

When the mortgagor’s right to 
possession determines. 

136. By a purchaser at a private 
sale for possession of immovable pro¬ 
perty sold when the vendor was out of 
possession at the date of the sale. 

[Twelve years] 

When the vendor is first en¬ 
titled to possession. 


LEG. REF. 

1 Substituted by Act XI of 1923 for “Ditto.” 

NOTES. 

1929. 39 P.L.R. 222=1937 L. 9. See also 
73 G.L. J. 475. A suit by a committee of manage¬ 
ment of a thakardwara to recover possession of 
property originally belonging to the thakardwara 
which had been alienated by the previous mahant 
is governed by Art. 134-B and the time is twelve 
years from the death, resignation or removal of 
the transfer. 39 P.L.R. 355= 1937 L- Held, 
by the Full Bench (Abdur Rahman and Krishna- 
swami Iyengar, J., diss.) (r) where a manager of a 
Hindu Religious institution makes an alie¬ 
nation of the property of the institution for 
valuable consideration and the succeeding mana¬ 
ger seeks to impeach the alienation by suit. 
Art. 134-B and not Art. 144 will apply even when 
there is an interval of time between the death, 
resignation or removal of the previous manager 
and the election or appointment of the subse¬ 
quent manager ; (2) that even assuming that 
Art. 144 is applicable to such a case, adverse 
possession commences from the date of the death, 
resignation or removal of the previous manager 
who effected the alienation and not from the 
date of the election or appointment of the 
succeeding manager ; and (3) that if the succeed-. 
ing manager happens to be a minor at the date 
of the election or appointment, he will be entitled 
to the benefit of S. 6 of the Act, but where his 
appointment is made after the period of limitation 
has started to run, S. 6 will not help him. I.L.R. 

(1941) M. 599=194* 449 =(* 94 *) * M.L.J. 

644 (F.B.). Inam grant burdened with service 
of Acharya purusha in temple—Usufructuary 
mortgage—Suit by successor to declare void— 

Limitation. 1940 M.W.N. 404. 

Art. 135—A suit by a mortgagee against the 
mortgagor or his successors-in-title is governed 

by Art. 135. 50 I-C- 762 ; 63 I.C. 579 * See also 
1939 L. 212. A suit by a mortgagee without 
possession for possession of the mortgaged property 
on the basis of ownership is well within time, if 
lodged within twelve years of the foreclosure 
proceedings under Ben. Reg. XVII of 1806. 40 

P.L.R. 798=1938 L. 809. For the purpose of 
Art. 135 the mortgagor must either have actual 
possession or an unconditional right to recover 
possession from somebody who has in fact got 
it and unless and until he has that right, time 
does not start to run. 57 B. 593=35 Bom.L.R. 
956= 1933 B. 439. The time for a puisne mort¬ 
gagee to sue for possession begins to run from 
the date of redeeming the prior mortgagee who 
was in possession of the property and not from 
he date of his mortgage. 48 I.C. 916. Where 


according to the terms of a mortgage deed the 
mortgagee is entitled to obtain possession of the 
mortgaged property in default of payment of 
interest, and the mortgagor fails to pay interest 
in the very first year after the mortgage, the 
cause of action for a suit for possession accrues 
in that year. The fact that interest was paid and 
accepted by the mortgagee in certain subsequent 
years cannot by itself be held to be sufficient to 
show that the default was condoned and the 
parties were restored to their original position. 
40 Bom.L.R. 48. But see (1938) 2 M.L.J. 251 ; 
1939 N. 242 ; 1938 L. 570. Mortgage stipula¬ 
tion for the mortgagor retaining possession on 
paying a certain sum to the mortgagee at every 
har\^est—Further stipulation for recovery of 
possession in default of payment of interest— 
Default in payment of interest—Suit for possession 
14 years after the execution of the mortgage. 
Held, that, on the finding that no interest at all 
had been paid to the mortgagee by the mortgagor, 
the mortgagor's right to possession determined 
as soon as there was default and time began to 
run against the mortgagee, and the mere fact 
that the mortgagee might, but did not, apply 
for the personal remedy against the mortgagor 
was not an impediment cither to the starting, or 
to the running of the time. 121 I.C. 190=1930 
L. 327. See also 1934 L. 993. 

Art. 136.—The expression “ out of possession ” 
in Art. 136 implies that some person is in pos¬ 
session adversely to the vendor some person 
holding in a character incompatible with the 
idea that the ownership remained vested in the 
vendor. 51 I.C. 123 = 29 C.L.J. 241. See also 
64 I.C. 552=23 Bom.L.R. 967. Possession con¬ 
templated by Art. 136 is not confined to actual 
occupation only ; it also includes constructive 
possession. 151 I.C. 357 (2) = 1934 R. 223. 
Article applies to such possession as a member of 
the joint family is presumed to have, in the family 
property, until excluded therefrom. 51 I.C. 
123=29 C.L.J. 241 ; (1911) 2 M.W.N. 175; 
1915 M.W.N. 29. Where there have been 
transfers by successive vendors, all out of possession 
the term ‘ vendor * includes the first in the series 
of vendors entitled to sue for possession. 24 I.C. 
216. Delivery of symbolical possession is opera¬ 
tive against the judgment-debtor but is wholly 
ineffectual to affect the title or interrupt the 
actual possession of others. 29 I.C. 841 = 22 
C.L.J. 574. The possession of one co-owner is 
in itself rightful and does not imply hostility as 
would be the possession of a stranger. If a co- 
tenant were to sell his share in a joint property 
to a stranger some time after twelve years from 
the date when he and other co-sharers became 
entitled to the^property, it would not be proper 
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[Art. 137 


Description of suit. 


Period of limitation. 


137. Like suit by a purchaser at a 
sale in execution of a decree, when the 
judgment-debtor was out of possession 
at the date of the sale. 

138. Like suit by a purchaser at a 
sale in execution of a decree, when the 
Judgment-debtor was in possession at 
the date of the sale. 

* 39 - By a landlord to recover pos¬ 
session from a tenant. 


^[Twelve years] 


^[Twelve years] 


^[Twelve years 


Time from which period 
begins to run. 


• • 


When the judgment-debtor is 
first entitled to possession. 


The date when the sale be¬ 
comes absolute. 


When the tenancy is deter¬ 
mined 


LEG. REF. 

^ Substituted by Act XI of 1923 for “Ditto”. 

NOTES. 

to defeat the right of the purchaser by saying 
that the suit was barred became his vendor first 
became entitled to possession on the date on which 
co-sharers became entitled to the property. 58 
B. 410 = 36 Bom.L.R. 284=1934 B. 273. Start¬ 
ing point is the time when the vendor is first 
entitled to possession. 67 C.L.J. 294=1938 C. 
790 - 

Art. 137.—When an auction-purchaser 
at a Court-sale has obtained judicial 
possession, he may sue for actual posses¬ 
sion, within 12 years from the date of 
or his assigns may sue the judgment-debtor for 
obtaining such possession. 17 I.G. 518. Suit 
for possession against remainderman—Partition 
—Life-estate given to father with remainder to 
his son—Rights of son. 25 Bom.L.R. 456= 1923 
B. 415. Art. 137 is not applicable to a suit for 
possession after confirmation of Court-sale where 
judgment-debtor is in possession at the date of 
sale. 26 C.W.N. 364. Art. 137 does not apply 
to a purchaser at a sale held in execution of 
mortgage decree. 1923 M. 160 (2). A suit for 
actual possession of property obtained in exe¬ 
cution of a decree when symbolical possession was 
given, falls under Art. 144 and not under 
Arts. 136 and 137. 35 I.C. 87. 

Arts. 137 and 142 .—See 19 P.L.T. 250. 

Arts. 137, The words ‘‘entitled to possession” 
in Art. 137 mean “able to exercise his right of 
possession” and the words “ out of possession” 
imply that the judgment-debtor at the time of 
the sale was not in a position to exercise his 
rigkt of possestion. 1938 R. 65. 1938 Rang. 65. 

Art. 138.—Art. 138 applies only to suits 
between the auction-purchaser and the judg¬ 
ment-debtor or his representative in interest. 
35 432— 18 I.C. 465. Art. 138 does not apply 

to a case where the judgment-debtor was not in 
possession at the date of the sale. 67 C.L.J. 294 
"*93^ C. 790. The expression ” purchaser at a 
sale in execution of a decree ” in Art. 138 doc§ 
not cover the case of a judgment-debtor who 
purchases the property in execution of his own 
decree. 52 M.L.J. i =50 M. 403=1927 M. 288 ; 

165, which holds that Art. 138 makes no 
distinction between a decree-holder purchaser 
and a third party purchaser. The former as well 
as the latter has twelve years within which to 
bring a suit for recover)' of possession of the 
property purchased in execution of the decree. 


But see 10 P. 670 (F. B.). It will not be doing 
any violence to the language of Art. 138, if the 
word “ purchaser ” in it is limited to a stranger 
i,e. to a person who is not a party to the decree 
and who is not a decree-holder. 1936 Pesh. 85. 
Possession—Suit by auction-purchaser—Limi¬ 
tation. 15 I.C. 10=10 A.L.J. 13. Judgment- 
debtor in possession—Formal possession with 
purchaser—Effect of. 36 B. 373=14 I.C. 447. 
See also 19 P.L.T. 95=1938 P.W.N. 177=1938 
P. 189. Art. 138 should be read with S. 47, 

C. P. Code. The one does not override the 
other. 35 B. 452 = 11 I.C. 987. A suit by 
decree-holder auction-purchaser against a person 
who has not acquired a title from the judgment- 
debtor is not governed by Art. 138. 36 C.L.J. 
140=27 C.W.N. 259. Art. 138 is applicable only 
to cases where purchaser has not obtained pos¬ 
session. 26 C.W.N. 364. See also 40 I.C. 662. 
Article applies to a suit by the auction-purchaser, 
though the sale took place before the passing of 
the Act provided the plaintiff had time enough 
under that article after tlic'passing of the Act to 
bring his suit. 38 I.C. 609. A suit by a pur¬ 
chaser in a Court-auction for recover)' of pos¬ 
session of the properties, after confirmation of the 
sale is governed by Art. 138 and not by Art. i^. 
47 I.C. 844. Whatever might be the effect of 
the formal deliver)' of possession under the C. P, 
Code as against the judgment-debtor liimself, 
such formal deliver)’ of possession cannot take 
effect as actual possession against a purchaser 
of the rights of the judgment-debtor who has 
previously obtained actual possession. Where 
the plaintiffs did not bring the suit within 12 
years of the purchase but only brought it wthin 
12 years from the date of obtaining fonnal delivery 
of possession through Court, held, that the suit 
was not within time. 5 O.W.N. 616=1928 O. 
391. Mortgagee of tenure purchasing property 
in execution of decree—Tenure sold for arrears 
of rent during mortgage litigation—Suit by mort¬ 
gagee alleging that certificate of sale was fraudu¬ 
lent and did not affect the encumbrances. The 
period of limitation applicable was the period 
provided by Art. 138 and not by Art. qs. 167 
I.C. 481 = 1937 P. 331. 

Art. 139.—.\rt. 139 applies even to suits 
brought against tlic representatives of the original 
tenant after the determination of the original 
tenancy to recover the property leased. Where 
a rent deed in respect of certain houses created a 
tenancy for an indefinite period in favour of the 
tenant and it was stated to be terminable at the 
will of tlie lessor, it was held th^t at best a 
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Description of suit. 

Period of limitation. 

Time from which period 
begins to run. 

140. By a remainderman, a rever- | 
sioner (other than a landlord) or a ! 
devisee, for possession of immovable 
property. 

^[Twelve years] ... j 

When his esiate falls into pos¬ 
session. 


LEG. REF. 

^Substituted by Act XI of 1932, S. 2 and 
Sch. I for ‘‘Ditto.” 

NOTES. 

tenancy for life was created in favour of the 
tenant and that it came to an end with his death 
and further that a suit by the lessor for recovery 
of possession of the property would be barred, 
if not brought within 12 years of the date of the 
death of the tenant. 1941 A.L.J. 327=1941 A. 
306. See also 41 P.L.R. 457=1939 L. 455. 
Defendants who were let into possession of the 
suit lands belonging to a Mahomedan darga in 
consideration of their services as mujawars 
(attendants and servants of the shrine) were dis¬ 
missed in 1898, but continued in possession. In 
a suit brought in 1926 by the sajjadanashin to 
recover possession of the lands, the defendants 
pleaded adverse possession. Held, that the 
defendant’s plea of adverse possession was in¬ 
consistent with the application of Art. 139. 6i 
I.A. 50=56 A. 111=66 M.L.J. 431 (P.G.). 
Expiry of lease more than 12 years before suit— 
Suit for possession barred. 26 C.W.N. 722 = 
1923 P.C. 184 (P.C.). See also 37 I.C. 955 ; 42 
P.L.R. 535=1940 L. 410. While it is true that 
a tenant who holds over cannot set up an adverse 
title to the landlord, still the landlord can recover 
possession only if he sues within 12 years of the 
expiry of the period of lease. 20 A.L.J. 696= 
1922 A. 423. See also 26 C.W.N. 722 ; 44 A. 
583 = 20 A.L.J. 593 ; 102 I.C. 231 ; 105 I.C. 
859=1927 B. 650. But see also 68 M.L.J. 552 
(P.C.) noted below. Lessee not paying rent 
after expiry of lease—Adverse possession. 18 I.C. 
899. Landlord and tenant—Denial of title— 
Non-payment of rent—Effect. 36 I.C. 829. 
See also 57 I.C. 269; 46 L.W. 848= 1938 M. 73 ; 
41 P.L.R. 457=1934 L. 455. A tenancy on 
sufferance does not fall wthin Art. 139. 97 

P.R. 1915=32 I.C. 35 ; 16 I.C. 546. Under 
Art. 139 the cause of action in cases in which the 
Malabar Tenants Improvements Act applies, does 
not arise till the value of improvements is paid 
to the tenant. 38 I.C. 651 = (1916) 2 M.W.N. 
324. See also 47 L.W. 236. An intention to 
hold adversely to the landlord need not neces¬ 
sarily follow a holding over. 3 L.W. 408=30 
M.L.J. 492. A tenant continuing in possession 
after expiry of the lease cannot be said to be in 
adverse possession unless he actually surrenders 
possession to his landlord. 1914 M.W.N. 728 ; 
53 I.C. 212 ; 1923 P. 201. \\^ere, after tlie 
expiry of the period fixed in a lease, the tenant 
continues in possession as tenant on same terms 
expressed in the lease, he cannot claim adverse 
possession and there is no period of time from 
which it can be said that the statute runs so as to 
debar the lessors from their remedy for the 
recovery of the property. 39 C.W.N. 552 = 1935 
59=68 M.L.J. 552 (P.C.). The landlord 

CC.M -444 


must sue a stranger dispossessing his tenant from 
year to year and holding the land absolutely 
against them both within 12 years from the date 
of such dispossession. 15 I.C. 146=1912 
W.N. 669. In the case of tenancy from year to 
year, limitation runs in favour of a person assert¬ 
ing permanent riglit in the property only from 
the date of the end of the tenancy under Art. 139. 
9 I.C. 141=21 M.L.J. 166. The relationship of 
landlord and tenant between the parties has not 
been established. Art. 139 does not apply for a 
suit in ejectment of defendants by plaintiff. 
(1926 C. 193, Affir.) 56 I.A. 119=56 C. 1003 
(P.C.). Whatever possessory rights a tenant-at- 
sufferance may have against a rank trespasser, 
it cannot be claimed that the “ tenancy-at- 
sufferance ” is heritable. The son of such 
tenant cannot style himself as a tenant holding 
over. His possession is nothing better than that 
of a trespasser. His possession is clearly adverse 
to the owner of the land and would ripen into a 
prescriptive title by 12 yeai's’ possession. 30 
N.L.R. 155=148 I.C. 561 = 1934 N. 67. The 
limitation begins to run against the landlord 
from the date when by efflux of time tenancy 
comes to an end. 1934 N. 67. 

Art. 140 .—Art. 140 contemplates a suit by a 
remainderman or reversioner for possession of 
immovable properly when his estate falls into 
possession. 65 I.C. 826 = 34 U.L.J. 129. By the 
expression “ falls into possession ” is meant the 
time when a reversioner or a remainderman 
becomes entitled to the actual possession of the 
estate. 8 O.W.N. 349=1931 O. 177. The pos¬ 
session of one trespasser can be tacked on to that 
of another and a continuity of adverse possession 
may result thereby only when the interest of 
both are not different and antagonistic. 119 
P.L.R. 1914=22 I.C. 855. Art. 140 governs suit 
against a trespasser by a lessor for the recovery 
of his leased out land. 15 I.C.' 146=1912 M.W. 
N. 669. Art. 140 has no application against a 
tenant as Art. 139 governs such suits. 15 I.C. 
146. Art. 144 applies when the purchaser of 
the rights of a devisee sues to obtain possession 
of the property if the devisee or his transferee has 
once obtained possession, and Art. 140 applies 
if the devisee has not obtained possession. 56 
929. A person claiming only an equity of 
redemption does come within the meaning of 
remainderman. 56 I. A. 192 = 51 A. 367 ^33 
C.W.N, 761 = 1929 P. C. 158 (P.C.). 

If the plaindff succeeds in making out a prima 
facie case under Art. 140 the burden is on the 
defendant to show that the dispossession took 
place at a time when the property was in pos¬ 
session of the last male owner. 43 C.W.N. 772. 

Art. 141 : Applicability—( i) General.— 
Article applies only when a reversioner 
is entitled to possession on the death of the 
female. 18 I.C. 811 = 11 A.L.J, 179 ; 25 C.W 
N. 585 ; 25 A.L.J. 861. Where on the death of 
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[Art. 141 


Description of suit. 


141. Like suit by a Hindu or 
Muhammadan entitled to the possession 
of immovable property on the death 
of a Hindu or Muhammadan female. 


Period of limitation. 


Time from which period 
begins to run. 


[Twelve years] 


• • 


When the female dies. 


LEG. REF. 

^Substituted by Act XI of 1923, S. 2 and 
Sch. I for “Ditto.” 

NOTES. 

the widow, the reversioner is deemed to be in 
constructive possession, no one else being in 
possession. Art. 141 is not applicable to a suit 
instituted by him after mutation of names in 
defendant’s favour some years after. 36 C.W.N. 
326=138 I.C. 349=1932 C. 504. Art. 141 is 
extension of Art. 140 and specially refers to rever¬ 
sioner succeeding to the estate after widow’s 
death. 40 B. 239=33 TC. .',84. Art. 141 
applies only to cases where it is proved that the 
last full owner was in possession at the time of 
his death. 27 I.C. 954=^9 C.W.N. 1210. See 
also 27 I.C. 250=18 C.W.N. 904 ; 1941 C. 632. 
Where succession vests jointly in two female heirs 
between whom no partition of the property is 
made, a suit by one on death of tlie other for the 
property cannot be said to be one for iccover>- of 
possession under Art. 141. 27 I.C. 83. Article 

docs not apply to cases in which the Hindu or 
Mahomedan female had been in possession of the 
full estates. 44 I.C. 308 ; 41 M. 538. See also 
18 I.C. 289 ; 33 I.C. 371. Where a widow is 
found to have been lawfully holding her husbands’ 
estate for life, whether under a will or under the 
provisions of S. 22 of .Act I of 1869, no question 
of adverse possession arises and the suit 
for possession by a reversioner is governed 
by Art. 141. 6 Luck. 282 =7 O.W.N. 1010 = 
1930 O. 481 (26 LA. 71 and 56 I.C. 267, Foil.) 
Art. 141 does not contemplate the same kind of 
estate as one under Art. i.p, by grant or 
devise. 33 I.C. 371. The argument that the 
word “ entitled ” in Art. 141 necessarily means 
“ entitled under the law and not extinguished by 
limitation,” and that the article applies only to a 
suit brought by the first Hindu entitled to pos¬ 
session on the death of the first female heir is not 
supportable. 26 A.L. J. 1049= 1928 A. 561 (F.B.). 

(2) Co-widows.— Under Art. 141 time begins 
to run only on the death of all the female co-heirs, 
d'here can be no acceleration of the right of a 
reversioner without his knowledge and consent 
by any agreement between the female co-heirs. 
12 L.W. 656 = 39 M.L.J. 567. See also 42 B. 714 
=47 I.C. 153. Suit by a widow to set aside gift 
of husband’s property by her co-widow—Limi¬ 
tation runs from the date of co-widow’s death. 
1927 N. 226. 

(3) Reversioner.— A suit by a reversion^ 

challenging the alienation of a Hindu widow 
should be instituted within 12 years of the widow’s 
death. 10 O.W.N. 147= 1933 O. 170. See also 
*937 *05= *7 P L.T. 16. The general principle 

is that adverse possession, however long held, 
cannot impair the right of a person who was not, 
during the continuance of that adverse possession, 
entitld to possession. As the right of a reversi¬ 
oner is only a s/)es successionis and his reversionary 
interest falls into possession only on the death of 
the widow^ adverse possession against the widow 


can hardly be regarded as hostile to the rever 
sioner whose right is until the widow’s death, 
only an expectancy. I.L.R. (1939) N. 624= 

* 959 N.L. J. 391 = 1939 N. 260. See also 20 N.L.J. 

2 78. The article applicable to a suit by an 
adoptee for possession of immovable property on 
the death of a Hindu female who was in possession 
as the adopted mother under an agreement is 
Art. 141, even if it is necessary' to decide in the 
suit whether an adoption was or was not valid. 
58 B. 280=36 Bom.L.R. 185= 1934 B. iio ; 149 
LC. 434=35 P-L.R. 338 (suit by reversioner). 
But a suit by an adopted son after the death of a 
Hindu widow for possession, alleging previous 
possession and dispossession is governed by Art. 
142. 60 C.L.J. 391 = 1935 C. 228. Possession 
taken by a trespasser during the lifetime of a 
Hindu female with a life-interest is not adverse 
as against the reversioners until after the death 
of the widow. 41 154=47 l-C. 222. See also 

50 C.L.J. 260. But see 1929 O. 153. See 
32 C.W.N. 913 = 55 C. 903=1928 C. 670 in 
which the case-law in the point is fully discussed. 

A suit by a Hindu daughter for possession of her 
father’s property after her mother’s death falls 
under Art. 141. 20 I.C. 179=11 A.L.J. 333. 
See also 38 A. 117. A suit for possession of im¬ 
movable property by a Hindu female succeeding 
as a reversioner to another Hindu female o\vncr 
is governed by .Art. 141 [26 A.L.J, 1049 (F.B.), 
Folk] 167 I.C. 527=1936 A.\V.R. 1279=1937 
A. 188. In a case where there has been more 
than one female heir in succession, the suit has 
to be brought within 12 years of the death of the 
last female holder. 20 N.L.J. 278. Art. 141 is 
inapplicable when time has once coommenced 
to run against the last full owner. 1923 B. 364. 
The special period pro\'ided by Art. 141 overrides 
the general provisions of Art. 144. 42 B. 69= 

43 l-C- 233 - The reversioner has a fresh cause 
of action on the date of the death of the limited 
owner. 30 I.C. 991=2 L.W. 751 ; 42 LC. 228 
= 32 M.L.J. 627 ; 17 I.C. 136. The staUite of 
limitation can never begin to run against a rever¬ 
sioner in consequence of dispossession of the 
limited owner and in all cases the reversioner has 
12 years from the death of tlie widow or dauhgter 
or mother in which to sue for recover)' of posses¬ 
sion of property from which the Hindu famalc 
was dispossessed. The only case where adverse 
possession will run against the reversioner is 
where it is the result of a decree which is binding 
against the reversioner. 50 C.L.J. 260. See also 
1928 A. 561 (F.B.) ; 1930 A. 307 ; 139 I.C. 28 
= 34 Bom.L.R. 385= 1932 B. 434. So also in the 
case of surrender by widow. \Vhere, a widow 
made a surrender of her estate in 1884, in favour 
of her daughter, who died in 1894. the right of 
the male reversioners to sue arises on the daughter 
ter’s death and is barred under Art. 141 if brought 
more than 12 years thereafter,.though in time if 
the computation is made from the subsequent 
death of the widow. (46 A. 59, Appr.) 61 LA. 
200=57 M. 749 = *934 P C. 105=67 M.L.J. 20 
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Description of suit. 1 

1 Period of limitation. 

I Time from which period 

1 begins to run. 

142. For possession of immovable 
property when the plaintiff, while in 
possession of the property, has been 
dispossessed or has discontinued the 
possession. 

^[Twelve years.] 

/ 

The date of the disposses¬ 
sion or discontinuance. 


LEG. REF. 

^Substituted by Act XI of' 1923, S. 2 and 
Sch. I for “Ditto.” 

NOTES. 

(P.C.). The basis of the doctrine of surrender 
is the effacement of the widow’s interest, and not 
the ex facie transfer by which such effacement is 
brought about. There is therefore no difference 
between surrender to a daughter and surrender 
to the nearest male reversioner. 67 M.L.J. 20 
(P.C.). This rule is applicable also to the case of 
a Mahomedan occupying a similar position. The 
wordings of Art. 141, Act XV of 1877, and of the 
present Act IX of 1908 make this amply clear. 
108 I.G. 817=1928 O. 155. Whether the 
adverse possession against the widow runs against 
the reversioner is a question of fact. 1928 A. 
561 (F.B.) ; 1931 0.25. A suit by a reversioner 
to recover possession of the properties of a limited 
owner sold in execution of a decree obtained 
against her husband is governed by Art. 141 and 
not by Art. 144. 48 C.L.J. 368. Where there 
has been no decree against widow or other act 
in law in the widow’s lifetime depriving the 
reversionary heir of the right to possession on the 
widow’s death, the heir is entitled after the 
widow’s death to rely upon Art. 141 for the 
purpose of the determination of the question 
whether the title is barred by lapse of time. 56 
I.A. 267=51 A. 439=^929 P-C. 166=57 M.L.J. 
i6o(P.C.). 6’eea/jo9P. 634=1930?. 573; 139 
I.C. 28=34 Bom.L.R. 385=1932 B. 434. Suit 
for partition between alienee from one member 
and reversioners. See 53 B. 472 = 1929 B. 345. 

Widow’s alienation—Subsequent adoption- 

Death of adopted son as minor—Succession by 
widow—Suit by reversioner after widow’s death 
is not barred, 1930 M.W.N. 811, See also 17 
P.L.T. 16. Adverse possession against woman 
holding a widow’s or a daughter’s estate is binding 
against the reversionary heirs. 51 C.L.J. 23. 
Suit by reversioner to recover possession on the 
death of widow. Art. 141 applies and not Art. 2, 
Sch. II, of the Punjab Act I of 1920, 1930 L. 

III. See also 51 C.L.J. 23. On the death of the 
last taluqdar to an estate, succession to which 
was governed by the terms of the primogeniture 
sanad, his wife entered into possession of the 
properties, and in the mutation proceedings, the 
position she claimed was that of a claimant to the 
estate under S. 22 (7) of the Oudh Estates Act, 
i.e.y as a limited owner. So the right of the next 
heir to sue for complete proprietary title accrues 
only after, and not before, the death of the limited 
owner. A suit for possession by him is governed 

by Art. 141. 150 LC. 495= ” O.W.N. 351 = 

1934 O, 190. 

(4) Limited owners (more than one).— 
Article applies where the reversioner is entided to 
the property on the death of more than one 
limited owner taking joindy, and time runs from 
the death of the last limited owner. 43 M. 855 
= 39M.L.J. 567. 


Suit for Possession. —Suit for possession on 
declaration of title by plaintiff as reversionary 
heir on his mother’s death against defendant— 
Art. 141 applies. 23 C.W.N. 977=47 G. 274. 

Suit for share in inheritance. —A suit for 
the share in inheritance is barred after lapse of 
twelve years of the death of the last male owner. 
33 I.C. 742 = 84 P.R. 1916. 

Starting Point. —The starting point is the 
death of the last surviving widow. 33 A. 312 = 
9 I.C. 50 ; 1930 O. 481. The reversioner’s right 
to sue accrues from the time of the death of the 
widow and possession for 12 years under a gift 
from the widow during her lifetime does not bar 
the suit. 1922 A. 421. See also 65 I.C. 866 = 34 
C.L.J. 141. When time has once commenced to 
run against the last male holder, it continues to 
run and is not suspended or, in any way, affected 
by the mere circumstance that the owner is 
succeeded by a female entitled to the usual 
woman’s limited estate. After twelve years have 
run out from the date of the original entry of the 
trespasser, which happened in the lifetime of the 
last male owner all persons claiming through or 
under him are barred. It is settled law that 
Art. 141 of the Limitation .\ci is inapplicable to 
such a case. 43 P.L.R. 308=1941 L. 271. See 
also 1942 O.W.N. 191. 

Arts. 141 anS 143 .—Applicability—Award 
giring properties to Hindu widow for maintenance 
for life—Clause providing for forfeiture on widow 
becoming unchaste—Properties to go to husband’s 
brothers on death of widow—Suit for possession 
of the properties by the reversioners within 12 
years of the widow’s death but beyond 12 years of 
unchastity—If barred—Limitation applicable— 
Waiver of forfeiture—Death of widow gives 
fresh cause of action for suit. 1937 .A.L.J. 139 
= 1937 A. 268 = 1.L.R. (1937) All. 268. 

Arts. I 4 l and 144 .—Where under a special 
custom, a widow is entitled to possess the property 
of her husband during her life, her possession, 
however long it lasts, could not be adverse to the 
ultimate heirs so as to create an absolute right 
to the property in her favour after the expiry of 
12 years. This is so even though the husband 
had executed an invalid will in her favour giving 
full ownership in the property. Accordingly a 
suit for possession of the property by the ultimate 
heirs is governed by Art. 141, and not by Art. 144 
and a suit by them within 12 years from the date 
of the death of the widow is, therefore, within 
time. 165 LC. 322 (2) = 1937 O. 4. See also 
50 L.W. 571 = 1940 M. 102. 

Arts. 142 and 144 .—In all cases in which the 
applicability of Art. 142 or Art. 144 is in contro¬ 
versy, it is necessary to scrutinize the pleadings 
of the plaintiff and to ascertain exactly the 
allegations on which the plaintiff has come into 
Court and the reliefs sought by him. Semitimes 
the pleas raised in defence by the defendant arc 
also relevant to the enquiry. 37 P.L.R. 171 ; 

152 I.G. 906=1934 P* 593 ; 152 I-G. 1 = 1934 
A.L.J. 973=1934 A. 993 (P*B 0 ; i 47 PC. 805 
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= II O.W.N. 104=19340; 21; 30 S.L.R. 

472. In a rase which falls under .Art. 142, 
the plaintirt must prove not only title 
but also possession within 12 years of suit. But 
before that article can apply, it must be shown, 
either that the plaintiff was dispossessed, or that 
he discontinued the possession. This can be 
established either by the facts admitted in the 
plaint or pleadings, or if not admitted there, 
then by the facts actually found. But unless 
that is done the case cannot coine under Art. 142 
and so the residuary Art. 144 would apply. 1938 
N.L.J. 418= 1939 N. 7. See also 1942 N.L.J. 99; 
1942 A.L.W. 225=1942 O.W.N. 281. The 
essential difference between Arts. 142 and 144 is 
that, in the first case the owner bases his claim 
from the date of his dispossession, and in the 
second he bases his claim on his title without 
regard to his possession or dispossession and time 
begins to run from the date that the defendant’s 
possession became adverse to the plaintiff. 
Where the plaintiff sued on the basis of his title 
which was admitted, it was not for him to prove 
possession on his own part within 12 years, but 
it was for the trespasser to prove his adverse 
possession. [45 B. 1020 (P.C.), Rcl. on.] 108 
I.C. 109=1928 O. 246. See also 1928 L. 306 
(a case of waste land); 193*: Sind 226; 1940 
Sind 49 : 1940 M. 798=(i94o) 2 M.L.J. 190 ; 
1938 L. 241; 1939 L. 172. A .suit for possession, 
the claim being based on dispossession, is governed 
by Art. 142, and the burden is on the plaintiff 
lo establish his possession without limitation. 

37 * = *935 O. 88. Where the plaintiff 
does not claim to have been dispossessed or to 
have discontinued possession. Art. 144 and not 

Art. 142 applies. 30 N.L.R. 284= 148 I.C. 62 = 
*034 3 ^^- *5* I-C. 490= 1934 L. 576; 

*037 - 5 '^ (p^ot incapable of possession by 

actual user). In cases where the plaintiff sues 
for possession of immovable property both on the 
ground of title and on the ground of his possession 
having been disturbed by the defirndant if he 
proves his title, the btirden of establishing title 
erse possession lies upon the defendant, 
and if the defendant succeeds in proving that fact, 
the suit must fail, olhenvise the plaintiff is entitled 
to a decree. To this extent, Art. 144 will apply 
to such a suit but it may be that the plaintiff, 
though not able to substantiate his title, is in a 
position to pro\’e his possession and dispossession 
by the defendant within 12 years. If that be the 
case. Art. i.j > will apply and the burden will be 
on the plaintifl'. ii O.W.N. 104=1934 O. 21. 
Whether Art. i.|4 or 142 applies, depends on 
framcofsuit but plaintiff has tojustify such frame. 
*930 T. 330. Property standing in Hindu 
women’s name in possession of tenants—Muchili- 
kas taken and rent collected by adopted son who 
lived amicably with adoptive mother—Death of 
adopted sou—Strained relationship between 
mother-in-law and daiighler-in-law and scramble 
for possession—Suit for possession by donee from 
mother-in-law -Limitation,—.Art. 144 and not 
Art. 142 applies. I.L.R (1938) M. 220=1938 
M. 8 -(1937) 2 M.LJ. 606. The effect of Art. 
142 of the .Act of 1871 and Art. 141 of Act of 
1877 create a fresh rule in regard to 

limitation in all cases in which the prospective 
right arising out of adverse possession had not 
already ripened into absolute title. 1942 O.A 
(Supp.) 145 (2) =942 A.W.R. (H.C.) 84(2)200 


I.C. 269=1942 A. 175. 

Atr. 142 .— also under Art. 144 ]—^Appu- 
GABILITY OF ARTICLE.—Art. 142 is restricted to 
suits which arc in terms and substance based on 
the plaintiff’s prior possession which he has lost 
by dispossession or discontinuance of possession. 
Where the suit is based on plaintiff’s title acquired 
by inheritance. Art. 144 is applicable. 134 I.C. 
599 = * 93 * O. 382. See also 1937 N. 159; 30S.L.R. 
472; 8 O.W.N. 1153 ; 136 I.C. 256=1932 O. 
122 ; 1933 A.L.J. 105 ; 1933 N. 274 ; I.L.R. 
(1941) Nag. 655; 73C.L.J.4 7“Dispossession’- 
and “discontinuance”—Meaning of. See 71 M.L.* 

J’ 749; 74 C.L.J. 261; 1939 All. 257 =i 939A.L.J. 
94=I.L.R. (1939) A. 454 ; 1939 C. 354. “ Dis¬ 
continuance ” in Art. 142 means that a person in 
possession goes out and is followed into possession 
by another person, because unless he is so followed 
he will in law be deemed to continue in possession 
and therefore there will be no discontinuance. 
I.L.R. (1939) All. 454=*939.A.L.J. 94=1939 
A. 257. The word “ discontinued ” connotes 
three elements—two physical and one mental. 
There msut be (1) actual withdrawal (2) wthan 
intention to abandon and (3) that another should 
step in, begin to occupy after the withdrawal. 
Dispossession signifies expulsion, an ad\’crsc act 
which has the effect of putting out. It presup¬ 
poses physical contract, a collusion, either with 
another person or with his physical acts. The 
physical presence on the property of the person 
affected is not necessary but the adverse act of 
the other party must have the quality of destruc¬ 
tion. 69 C.L.J. 38=1939 C. See also 1938 
Sind 198 ; 1938 N.L.J. 418=1939 N. 7 ; 1942 

N. L.J. 99. If a person discontinued his possession 

and never resumed it, it is a case governed by 
Art. 142 and not Art. 144. 59 LA. 130=11 P. 

272=1932 P.C. 55 = 62 M.L.J. 296 (P.C.). 

Where the plaintiff alleges possession of land 
and it is found that part of the land is de facto 
in the possession, of another person, the suit must 
fall under Art. 142. 39 B. 335=28 I.C. 24. See 
also 8 O.W.N. 349=1931 O. 177. A suit for 
possession of immovable property of which the 
plaintiff while in possession of the property has 
been dispossessed or has discontinued possession 
is governed by Art. 142 and docs not raise an 
issue of adverse possession but adverse possession 
for over twelve vears, if made out bv the defend- 
ant, may imply dispossession of the plaintiff. 58 
L.A. 29=10 P. 407 = 1931 P. 18=60 M.L.J. 183 
(P.C.) (Adverse possession of mining rights in 
a village granted on lease to defendant)....\Vhere 
the plaintiff pra>'s for possession, alleging recent 
forcible dispossession, the suit is governed by 
Art. 142 and it is for the plaintiff to establish his 
previous possession and dispossession by the 
defendant ; it is not for the defendant to prove his 
adverse possession for nvirc than twelve years. 
143 I.C. 428= 1933 L. 627. See also i6i I.C. 833 
= 1936 R. 124 ; 1941 C. 632 ; 1941 O.^V.N. 615 
— 1941 O. 415 ; 1940 0 ..\. 1251 (suit for pos¬ 
session of property transferred by pardatiashin 
guardian). Attachment under S. 146, Cr. P. 
Code—Suit for possession—Art. 142 applicable 
See 49 G. 544 ; 22 C.L.J. 283. Suit by rewr- 
sioner for possession from trespassers against 
widow—Art. 142 applies. 65 I.C. 826=34 

C.L.J. 129. Also to a suit by an adopted son for 
possession from trespassers against widow. Time 
i-uns from date of adoption." i Luck. 733=1928 

O. 155. In a suit governed by Art. 142, the 
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plaintiff must prove his possession within twelve 
years from the date of suit and on failure to do so, 
the suit should be dismissed. 56 I.C. 951 ; 6 

P.L.J. 51=61 I.C. 46 ; 1924 P. 341 ; 1927 L. 
186 = 101 I.C. 254 ; 108 I.C. 732 ; 1928 P. 653 ; 
107 I.C. 775 (2) ; 1931 O. 177 ; 134 I-C. 475 
(Oudh) ; 1933 R. 48; 1933 S. 279 (F.B.). 

Where the plaintiffs claim that they were in pos¬ 
session of the land and were dispossessed shortly 
before the suit, the case is clearly governed by 
Art. 142 and the onus is on the plaintiffs to show 
that they were in possession within 12 years of the 
suit. 65 C.L.J. 603= 1938 C. 150 ; 1938 C. 206; 
1940 A. 428. See also 1937 N. 129 : 1940 C. 194; 
38 P.L.R. 365; 42 P.L.R. 521 ; 44 C.W.N. 935 ; 
(1940) 2 M.L.J. 190. Art. 142 is very general in 
its scope, and the only conditions necessary are 
that the suit should be for possession of immovable 
property and that the plaintiff while in possession 
of the property must have been dispossessed or 
must have discontinued his possession. Obviously 
the word “ plaintiff’* in this article includes his 
predecessor-in-title as well. There are no words 
in this article which would confine its applicability 
to suits based on possessory title only, or confine 
it to plaintiffs who claim the property wholly 
and are not co-sharers or co-owners with the 
defendants. (51 A. 1042 and 1933 A.L.J. 105, 
Overr.) 1934 A.L.J. 973=1934 A. 993 (F.B.). 
See also 42 P.L.R. 497 ; I.L.R. (1940) M. 953= 
52 L.W. 149=1940 M. 798= (1940) 2 M.L.J. 
190 (F.B.) (plaintiff suing as purchaser at Court 
auction sale held in execution of mortgage decree 
is not outside the scope of Art. 142). Where 
therefore a plaintiff, who was a co-sharer with 
some of the defendants who transferred a part of 
the property to third parties, admits in the 
plaint that he was dispossessed by the transferee.' 
sometime prior to the institution of the suit. Art. 
142 applies and not Art. 144. (F.B.) 1934 A. 993. 
See also 22 P.L.T. 1001. If Art. 142 applies, the 
onus would be upon the plaintiff' to prove that his 
suit is not time barred ; it is otherwise if the case 
falls within Art. 144 ; for in such a case the onus 
would be upon the defendant to prove that his 
possession had been adverse to that of tlie plaintiff 
for more than 12 years. 8 R. 556= 1931 R. 40 ; 
7 R. 85=1929 R. 153. fl/jo 38 C.W.N. 1126. 
The proof by plaintiff of his possession may be 
such as the land is capable of by exercising acts of 
ownership thereon. The acts of ownership need 
not be continuous ; nor need they be frequent. 
A party may be said to be in possession of land 
when he exercises such acts of ownership in 
respect of the case as might be expected in the 
circumstances of the case or having regard to the 
purpose for which land can be used. 149 I.C. 
1109 (2). Defendant proved to be in possession 
for 15 to 20 years—Plaintiff relying on defendant 
being in permissive possession—Plaintiff to prove 
possession within 12 years. 7 R. 85. See also 
1933 R. 413. Suit for possession against alleged 
tenant—Tenancy not proved and defendant 
found to be in possession for more than 12 years 
before suit—Suit barred. 1933 L. 893. Art. 142 
refers to dispossession or discontinuance of pos¬ 
session. 50 C. 49; 20 C.W.N. 481 = 31 I.C. 
242 ; 60 I.C. 860 ; 45 I.C. 548 ; 99 I.C. 831. 
Legal possession remains with the true owner 
even though property is attached under S. 146, 


Cr. P. Code. See 20 C.W.N. 481 = 31 I.C. 242. 
See also 1922 C. 234 ; 45 I.C. 548. An isolated 
act of trespass does not constitute dispossession. 
20 I.C. 79. Of successive independent trespassers 
who have been continuouly in possession for the 
statutory period, the first trespasser gets the title 
and not the last, who is in possession at the time 
when the title of the real owner is extinguished. 
40 I.C. 50=32 M.L.J. 85. See also 45 M. 370 
=42 M.L.J. 319. Whether the last of several 
but independent trespassers can defeat the 
owner’s title although he himself has been in 
possession for only a few days before the date. 
40 Bom.L.R. 166=19368.210. See also ig^o 

O. 114=1940 O.W.N. 291. Art. 134 does 
not apply to suits to avoid alienations of the 
general endowed property vested in the sajjadashin 
and mutawalli of a wakf. Such suits are governed 
by Art. 144. Where as a result of the alienations 
the previous encumbrances have been paid off, 
it cannot be said that there were several trespassers 
in succession so as to bar the true owner under 
Art. 142 after the lapse of 12 years from the date 
of the earlier mortgage. 35 Bom.L.R. 252 = r 933 
B. 217. Where a trustee or manager of a religious 
endowment grants a tenancy of property belong¬ 
ing to the trust in excess of his powers, the aliena¬ 
tion is good for the alienor’s tenure of office and 
the alienee’s adverse possession commences under 
Art, 144 only from the cessation of office of the 
alienating trustee. But where the trustee in 
effecting the alienation by way of sale purports to 
deal with the trust property as his own, his act 
amounts to a repudiation of the trust and the 
possession of the vendee will be adverse from the 
date of the alienation. 47 L.W. 165=1938 M. 

4I5 = (i 938) I M.L.J. 113. Dispossession implies 

an ouster from possession followed by the pos¬ 
session of another person. 5 P.L.J. 592= 1921 P. 
36. See also 61 I.C. 78=2 P.L.T. 133. If a 
trespasser admits that a portion of the land 
belongs to the owner when the owner challenges 
his possession but declines to vacate the land in 
spite of demands, there is open dispossession and 
the owner must bring his suit within 12 years of 
dispossession. The admission of the trespasser 
cannot give further time to the owner unless such 
admissions come within S. 19 of the Limitation 
Act. 60 C. 404=1933 C. 414=144 I.C. 177. 
When a plaintiff sues for possession on the allega¬ 
tion that while in possession he was dispossessed 
by the defendant, he must show the time of 
dispossession and he must bring the suit within 
twelve years from that date. 56 I.C. 40 ; 5 

P. L.J. 592 = 1921 P. 29 : 6 O.W.N. 908 ; 1928 

P. 653 ; 108 I.C, 732 ; 1928 P. 128 (a case of 
occupancy tenants) ; 30 Bom.L.R. 1463. Suit 
to recover possession—Plaintiff’s possession within 
limitation period not proved—Defendant’s title 
by adverse possession not perfected—Plaintiff 
cannot recover. 1930 O. 46=6 O.W.N. 908. 
See also 8 O.W.N. 349=1931 O. 177; 1941 

A.M.L.J. 48. The presumption is that the 
possession of one tenant in common is the pos¬ 
session of all. 10 I.C. 554=5 S.L.R. 49. Land 
proved to be under \vatcr within twelve years of 

suit—Suit by owner to recover possession_ 

Burden of proof—Art. 144, not Art. 142 is the 
governing article. 10 P.L.T. 122. See also 72 
C.L.J. 320=1941 C. 193. Where the plaintiff 
was actually dispossessed long after the date of the 



3550 


The Civil Court Manual (Imperial Acts). [Art. 



NOTES. 

order dismissing his application under O. 21, 
R. 100, C. P. Code, limitation for a suit to esta¬ 
blish his title and recover possession is that 
provided under Art. 142 and not Art. i i-A. 1929 
P- 553 = .* 17 634. Where a minor sued 

after attaining majority to set aside a void lease, 
held^ that Art. 142, and not Art. 44 or Art. 91 
applied to the case. 34 C.W.N. 642. Even if 
the judgment-debtors continue to be in the 
possession of the properties in spite of the delivery 
of the properties made through Court, yet, as 
against the judgment-debtors to the suit and 
persons represented by them, the effect of such 
delivery should be taken to be that the decree- 
holder is in possession ; and consequently a fresh 
cause of action arises against the judgment-debtors 
and limitation begins to run only from the date 
of the delivery made through Court. 122 I.C. 
164= 1930 M. 206. See also 1936 Pesh. 7 : 1928 
L, 910, Possession through tenants is sufficient. 
1928 C. 765. Constructive possession delivered 
to auction-purchaser—Refusal to deliver actual 
possession by squatter—Suit for recovering pos¬ 
session—Art. 142 and not Art. 144 applicable. 
3 Luck. 506=5 O.W.N. 372 (F.B.). See also 
I.L.R. (1940) Mad. 953—1940 M. 798 = 52 
L.W. I49 = (i940) 2 M.L.J. 190 (F.B.). Trans¬ 
feree from Court auction-purchaser—No pos¬ 
session through Court—Suit for possession—Art. 
142 applies. 1930 C. 586. A suit to set aside a 
revenue sale and for posses.sion is governed by 
Art. 142. 53 G.L.J. 524=133 I.C. 102. Appli¬ 
cability of article—Occupancy raiyat—Suit for 
possession of holding from landlord^—Limitation. 
See 39 C.W.N. 502. 

Discontinuance of possession—Burden of 
PROOF AS TO. —62 I.C. 707. See also 17 L. 449= 
162 I.C. 330=1936 L. 208 ; 71 M.L.J, 749 ; 30 
N.L.J. 18=1933 274. Plaintiffs alleging to 

have let defendants into possession—Defendants 
pleadings title by adverse possession—Allegations 
on either side not proved—Effect. 1927 M. 287; 
58 397 ; 36 Bom.L.R. 445 ; 1934 B. 207. In 

a suit falling under Art. 142, the fact that the 
dale of dispossession is not given or proved is 
immaterial, for, if the plaintiff can show possession 
within twelve years, the fact that he is not in 
possession at the time he institutes his suit 
establishes that some time in the interval he has 
been dispossessed. (122 I.C. 81, Foil.) 144 I.C. 
72. A suit was instituted for po.sscssion of a 
property on the ground that the defendant was 
holding it as a licensee. The defendant denied 
the title of the plaintiff and pleaded his own title 
on adverse possession. Held^ that in such a case 
the que.stion of title was of paramount importance 
and that, if the title vested in the plaintiff, he 
would still be entitled to succeed, even though 
lie had failed to establish the alleged tenancy or 
licence unless the defendant was able to establish 
his adverse possession under Art. 144. 117 I.C. 

384. Where the agreement is that the plaintiffs 
should resume possession uoon repayment of the 
loan, possession cannot be held to be discontinued 
within the meaning of Art. 142. Per Otter, J.— 
Where the mortgagee, who is in possession of the 
property claimed, cannot be said to be a mort¬ 
gagee because the unregistered mortgage for 
over Rs. 100 in his favour cannot be legally 
proved, but it is clear that neither the mortgagor 
nor the mortgagee e.v hypothesi intended that the 


possession of the mortgagor should be discontinu 
cd for ever, the case does not fall under Art, 142, 
8 R. 558=1931 R. 40. There can be no dis¬ 
continuance of possession by reason of the mere 
submergence of the land. 34 C.W.N. 772= iqqo 
P.C. 198 (P.C.), See also 72 G.L.J. 320=1941 
C. 193. The mere fact that a mine has not been 
worked by the owner does not amount to a dis¬ 
continuance of possession within Art. 142. 44 
LG. 297 = 22 C.W.N. 441. If the owner leavw 
his land in the possession of a stranger for over 
twenty years and lives away cultivating other 
lands, it constitutes abandonment. 19 I.C. 1 = 
1913 M.W.N. 218. Where two persons are in a 
joint possession of land by mutual consent for 
twelve years in ignorance of the fact that one is 
entitled to the whole, limitation against the latter 
by discontinuance under Art. 142 or by adverse 
possession under Art. 144 arises. 18 I.C, 869= 
17 C.W.N. 595. But see 41 B. 5. Joint owners 
of occupancy holding—One of them leaving the 
village and settling elsewhere—Holding in the 
possession of the other joint tenant and his 
heirs—Suit by the heirs of the former for posses¬ 
sion after more than twelve years is barred under 
Art. 142. 119 I.C. 8. See also 41 Bom.L.R. 631 

(Suit for partition of share purchased from a 
Hindu coparcener). 

Constructive Possession — Constructive 
possession—Proof of title — Delivery of 
symbolical possession, effect of.—36 C. 
L.J. 140 = 27 C.W.N. 259 ; 1936 Pesh. 7. 
The right of trespasser by advei-se possession is 
confined to the land actually in his possession. 5 
P.L.J, 273=56 LG. 184. Seealso i6L.442 = i935 
L. 475 (F.B.). 

Su EMERGED LAND—CONSTRUCTU'E POSSESSION. 


—Where a plaintiff sues to recover possession of 
lands as re-formation in situ alleging that he has 
been dispossessed from them, the burden lies on 
him under S. 142 of the Limitation Act to prove 
that he was in possession within twelve years of 
the suit. He can discharge this burden by 
proving that he was in constructive possession 
within that period. He would be in constructive 
possession, if he was the rightful owner and would 
be in time if he could prove cither that the lands 
had appeared above water within twelve years 
of the suit ; or if they had appeared earlier that 
they had become first fit for user wthin that 
period. The fact that he had no ph^Tiical pos¬ 
session at the time of the last submergence is not 
material for tlic purpose of enabling him to call 
to hLs aid the principle of constructive possession, 
provided that this title had not been extinguished 
by adverse possession before tlic last submergence. 
For, if a trespasser was in possession before sub¬ 
mergence and had not perfected his title by 
adverse possession for 12 ycai's or more, on sutn 
mergence his possession ceases and the possession 
of the owner revives and continues till the lands 
are again formed and become fit for user and 
occupied by another. 44 C.W.N. 935. 

Permissive Possession. —Permissive possession 
is not adverse possession. 41 B. 5 ; 36 I.C. 715 ; 
2 L.L.J. 511. But see also 18 I.C. 869=17 C.W. 
N. 595 - 


PossssiON FOLLOWING Tttle. —WTicrc the plain¬ 
tiff establishes his title to the property, he could 
rely upon the presumption tliat possession goes 
with the title. If there is no satisfactory eWdence 
in rebuttal, the presumption must be given effect 
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to. 24 Bom.L.R. 373=1922 B. 243; 100 

I. C. 336=9 L.L.J. 9; 1929 P. 529 (i) 
(Case of parti land). See also 117 I.C. 384. 
In a case with evidence equally strong on both 
sides, the presumption of possession arises on title. 
When there is no evidence on either side, pre¬ 
sumption from title will save limitation under 
Art. 142 in the case of arable lands. 35 I.C. 
554—1 P.L.J, 146. See also 5 P.L.J. 478=1921 
P. 305 (F.B.) ; 1924 L. 276 ; 53 C.L.J. 411 ; 54 
M. 622 = 1931 M. 644 = 61 M.L.J. 224 ; 134 I.C. 
319=53 C.L.J. 411 = 1931 C. 501 ; 58 B. 397. 
Where plaintiffs put forward a case of effective 
possession and adduced evidence in support of it, 
but the Court found against it, they cannot give 
up that case and rely upon the presumption of 
possession following title. 1931 M. 282 = 60 M.L. 

J. 430. But see 54 M. 622 holding that even in 
such a case, the possession presumed by law must 
be displaced by proof of effective acts of possession 
by the defendant. 

Possessory Title. —In a case where the suit 
is resisted on the ground of acquisition of title by 
prescription, it is not for the plaintiff to prove his 
possession within twelve years. It is for the 
defendant to prove his adverse proprietary title. 
1923 A. 55. See also 1923 B. 361. Effect of 
entry as to possession in the settlement record. 

2 L.L.J. 230. Possession under an illegal 
order or decree of a Court is not possession that 
can avail plaintift' under this article. 29 I.C. 10. 

Ejectment Suit. —The plaintiff in an eject¬ 
ment action must in order to succeed strictly 
prove his own title. 42 C. 384 = 27 M.L.J. 333 
(P.C.). In a suit for ejectment, the onus is on 
the plaintiff to prove not only his title 
to possession but the fact of his dispos¬ 
session or discontinuance of possession within 
twelve years. 18 I.C. 17=25 M.L.J. 95 (P.C.) ; 
8 L. 655 ; 98 I.C. 1061 (2) ; 33 C.W.N. 1160. 
Title must be strictly proved to entitle plaintiff 
to ejectment. 36 I.C. 890=20 C.VV.]^^ 773. 
The period of limitation applicable to a suit for 
possession of a temple is that contained in Art. 142 
and not Art. 131. 52 I.C. 67 {4 Cal. 683, Dist.) 
In a suit for possession where the entry in the 
rccord-of-rights is in favour of defendants, plaintiff 
must prove his possession within twelve years of a 
fuit. 54 I.C. 960. A suit to set aside an 
invalid sale to the extent of the plaintiff’s joint 
share and for possession thereof is governed by 
Art. 142 and not Art. 123. 42 I.C. 121. Court- 
sale—Formal delivery of possession to purchaser 
—Judgment-debtor continuing in possession 
along with co-owners—Suit for partition—Decree 
in favour of purchaser—Subsequent suit to recover 
actual possession after a lapse of 14 years from the 
formal delivery is barred—No case of possession 
and dispossession. 50 A. 813=1928 A. 412. 
See also 1928 L. 910. Death of adoptive father— 
Widow enjoying property as of right—Suit to 
recover property filed after twelve years. See 
129 I.C. 328=1931 O. 25; 131 I.C. 758=60 
M.L.J. 619=1931 P.C. 84 (P.C.) ; 130 I.C. 849. 
Dedication to dharmasala by father—Son seeking 
to set aside the same after twelve years of father’s 
death is barred. 1928 O. 348. Grant for main¬ 
tenance—Grantor obtaining decree for resuming 
possession of property granted but possession 
remaining with grantee even thereafter for more 
than twelve years—Suit by grantor for possession 


is barred. 1928 P.C. 165 (1) =109 I.C. 818 = 
55 M.L.J. 251 (P.C.). The plaintiff filing his 
suit in the Civil Court within the ordinary twelve 
year's period of limitation for ejecting a trespasser 
is Wi'Jer no obligation to satisfy the Court that he had 
sufficient cause for not filing his suit earlier. All 
that he need prove is that he came within twelve 
years of the accrual of his cause of action. 1930 
A.LJ, 256=1930 A. 193 (F.B.). The mere 
decision of a Tanaza or the mere passing of an 
order and a mere entry in the record-of-rights as 
well as a mere order under S. 145. Cr. P. Code, 
do not necessarily constitute actual physical dis¬ 
possession. no I.C. 623=1928 P. 653. Dis¬ 
possession contemplated in Art. 142 refers to 
actual physical dispossession and there is no 
dispossession under that article until some one 
else takes khas possession. Dispossession is when 
a person comes in and drives out the other from 
possession. 56 C. 914=1929 G. 297. Where a 
Hindu widow who had been enjoying the property 
as tenant-in-common along with her brothers- in¬ 
law sued to establish her possession and it appear¬ 
ed that her title had not been denied and that she 
had been receiving rents and profits, helf that 
there was no dispossession under the Act and that 
the suit was not barred by limitation. 56 C. 914. 

Particular Cases—( i) Alluvion.— Where a 
plea of limitation and denial of plaintiff’s title is 
set up in a suit for possession to accretions by 
alluvion, the onus is on plaintiff to prove title and 
possession within limitation. 34 A. 612=17 I.C. 
94. Trespasser whose title is not perfected by 
adverse possession cannot tack on to his period of 
possession the period during which the land 
remained submerged. 19 O.C. 374=37 I.C 

715- 

(2) Waste Land.— [ 5 "^^ Vacant Land]. In a 

case where plaintiff sues for possession, alleging 
dispossession by the defendant, the onus is on him 
to prove his possession and the factum of dis¬ 
possession within thelve years of suit. 26 C.W.N. 
724= 1922 C. 557. A suit for possession of waste 
land is governed by Art. 142. 59 I.C. 891 = 111 

I.C. 533. Where the plaintiff alleges he had 
effective possession of a waste land till ^possession 
by defendant one year prior to suit, the onus is 
on him to pro\ e his possession within twelve years 
of the suit. 60 M.L.J. 430= 130 I.C. 845= 1931 
M. 282. As regards waste and unoccupied lands 
the presumption is that possession follows title. 
39 ^-G- 97 ^ j 42 LG. 412. See also 17 L. 449 = 
1936 L. 208; 53G.L.J. 411 = 1931 C. 501. The 

mere fact that the land in dispute was such as 
was not capable or actual continuous physical 
possession does not necessarily make it waste land 
so as to attract the application of the principle 
that possession follows title. 58 C.L.J, 478= 
1934 C. 294. In respect of waste land allowed 
to remain so, there cannot be a discontinuance 
of possession and the onus is on the defendant to 
prove when his possession became aL’erse. 25 
I.C. 12 ; 36 I.C. 207 ; 38 I.C. 120. See also 43 
P.L.R. 222= 1941 L. 241. (suit by Government 
for possession of public street). 

(3) Jungle L.\nd. —In waste and jungle 
lands, possession may be exercised by grazing of 
cattle, putting up boundary marks,'fences, etc. 
They form no exception to the general rule that 
the plaintiff must prove possession and dispos¬ 
session within twelve years. 23 C.WN 724= 
1923 G. 557; 1928 C. 118. In the case of 
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Description of application. 

f 

1 Period of limitation. 

f 

Time from which period 
begins to run. 

143. I.ike suit, when the plaintiff 
has become entitled by reason of any 
forfeiture or breach of condition. 

) 

•[Twelve years] 

When the forfeiture is incurred 
or the condition is broken. 


NOTES. 

'unglc land it is not enough for the plaintiff to 
pro\'C his title. But he can make a case by show¬ 
ing that the land in question was incapable of 
possession by any one or that in fact no one was 
interfering with his right. It is possession and not 
user that should be shown. In such a case the 
possession of the rightful owner must be held to 
continue up to the time when the lands are shown 
to be capable of being possessed. 33 C.W.N. 
1160. See also 1937 P. 252. It was admitted 
tliat the lands were parti and jungle lands, that 
the plaintiffs had a title to it but the defendant 
claimed a limited tenancy interest only as against 
the admitted proprietor, the zemindar. Held, that 
the defendant must either show title to tenancy 
right by contract or by the fact that he has been 
in possession for the necessary period and the 
onus is equally upon him to show the date upon 
which he came into possession and his title began, 
buch cases are governed by Art. 144 and not by 
Art. 142, and it is impossible for the judge in 
tr>'ing such a suit to raise any presumption 
against the plaintiff by reason of the absence of 
any witness on the part of the plaintiff. 149 

I.C. 433 (2) = 1934 P- 339 - 

(4) Fishery Rights. —Art. 142 applies to a 
.suit for rccovci'y of possession of a jalkar or decla¬ 
ration of plaintiff’s title thereto. 34 I.C. 841. 
See also 23 I.C. 136 ; 2 P.L.J. 289 ; 39 I.C. 777. 

(5) Service Tenure. —A suit by a patnidar 
for possession of resumed lands is governed by 
Art. 142. 4G I.C. 895. 

(6 ) Vacant Land. —In cases relating to vacant 

sites, possession follows title and the mere fact 
that a trespasser has taken possession of a portion 
of a vacant site cannot affect the constructive 
possession of tlic real owner on the portion not 
trespassed upon. In such cases, the wrongdoer 
can by lapse of lime gain title only to the area 
actually possessed by him, and in suits governed 
by Art. 142, it is only with regard to tlie portion 
of the site actually in possession of the trespasser 
that the plaintiff' will be required to prove his 
possc.ssion within twcKc ycai's. As regards tlie 
portion actually built upon by the trespasser, 
the plaintiffs must show that this portion was a 
vacant site within twelve years of the suit, and, 
if they succeed in proving this fact, their cons¬ 
tructive possession within the statutory period 
will be presumed. 17 L. L. 208. 

See also 1938 O. 214. Waste land—Nature of 
possession—Absence of specific acts of possession 
—Effect—Land leased for cultivation—Lessee 
cultivating bulk of area—Small portion remaining 
waste but trespassed upon and reclaimed by 
others—Suit by lessee for possession—Limitation. 
Art. 142 applies. 17 P. 210^19 P.L.T. 133= 
1938 y. 222. Where a strip of land in question 
is a piece of waste land lying on the boudary of 
one’s property, possession of such land must be 
presumed to be with the person who proves tide 
to the property. 1938 O.W.N. 74.^=19380. 
214. In a suit relating to waste lands which falls 


under Art. 142 it must be determined whether 
having regard to the evidence as to the nature of 
the lands and the possession, the plaintiff has been 
able to establish actual or constructive possession 
within the statutory period. 70 G.L.J. 534= 
1940 C. 185. Dispossession, referred to in Art. 
142 is a forcible dispossession or ouster and the 
discontinuance referred to in it, being interpreted 
ejusdem generis with possession, means something 
of the nature of an abandonment. So where a 
suit is based on title and dispossession, Art. 142 
or Art. 144 will apply, as the case may be, for a 
plaintiff may fail to prove tide and may yet 
prove possession within twelve years and win 
his suit. Where, however, a suit is based on 
title and an alleged permissive occupancy, Art. 
144 applies and the case can be decided fairly 
on the question of adverse possession. Long 
and uninterrupted possession of jagir land without 
rent or term or conditions,in the full sight of the 
jagirdars, evidenced by permanent houses and 
not temporary hutments, constitutes adverse 
possesion in the full sense of that word. I.L.R 
(1939) Kar. 111 = 1938 Sind 198. Vacant land 
is capable of physical possession being taken of, 
if it is enclosed and the o^vne^s arc deprived of all 
power over it. ill I.C. 533. A Court must rely 
upon the presumption that possession follows 
title in case of land that was \'acant before dis¬ 
possession occurred, where the evidence as to 
possession is conflicting. 111 I.C. 533 ; 38 L.W. 
9.')2 = i 933 M- 871=65 M.L.J. 769 (54 M. 622, 
Ref.). If the position of a small isolated plot of 
uncultivated ground is such that tlic attention 
of the plaintiff zemindar would not be specifically 
directed to the question of whether it is in his 

mahal or in the mahal of anotlier zemindar, the 

# 

mere non-interference with the temporary occu¬ 
pation of this plot by the tenant of the other 
zenaindar in the adjacent fields would not consti¬ 
tute any adverse possession. The plaintifr 
zemindar should be deemed to have continued 
his constructive possession and it could not be 
said that he was out of possession within the 
meaning of Art. 142. 1937 A.L.J. 131 = 1937 

A. 238 ; 1938 O. 214 ; I.L.R. (1939) AIL 454 

= 1939 A.L.J. 94 = *939 A. 257. 

Encroachment Land. —Where the dispute 
relates to cerlmn encroachment land the onus is 
on tlic plaintiff' who alleges himself to be owner 
and seeks to recover possession to establish that 
his possession w'as within twelve years. The 
initial fact of tlic plaintiff's’ title comes to his aid 
in such a case with greater or less force according 
to tlic circumstances : 10 L.L.J. 517=115 LC. 
420. 

Mining L.\nd, —As to adverse possession of 
mining rights in a village granted on lease to 
defendant, see 58 LA. 29=10 P. 407 = 60 M.L.J. 
183=1931 P.C. 18 and 186 (P.C.). 

Arts. 143 and 144 .—Art. 143 does not apply 
to a case w'hercthere is no relationship of landlord 
and tenant. 22 LC. 28= 18 C.L.J. 553. Set olso 
17 L. 403=1936 L. 394 ; 60 I.C. 312=24 C. W. 
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Description of suit. 

Period of limitation. 

Time from which period 
begins to run. 

144. For possession of immovable 
property or any interest therein not 
hereby otherwise specially provided for 

'[Twelve years] 

When the possession of the 
defendant becomes adverse to the 
plaintiff. 


LEG. REF. 

^Substituted by Act XI of 1932, S. 2 and 
Sch. I for “Ditto.” 

NOTES. 

N. 1064 ; 45 L.W. 347. A person holding under 
a permanent tenancy holds adversely from the 
day he denies his landlord’s title and a suit for 
possession on the ground of forfeiture by the 
tenant falls under Art. 143. 36 I.C. 565=76 
P.L.R. 1917. Under Art. 143, the starting point 
of limitation is the forefeiture itself; there is 
nothing in the article about the knowledge of the 
lessor. 38 M.L.J. 275=15 L.W. 164; 35 I.C. 
235 ; 17 L. 403 = 38 PL.R. 887=1936 L. 394. 
See 1928 C. 714, for a case of forfeiture on the 
ground of remarriage of a widow. Suit for 
possession by a widow who made a gift of the 
land on condition of the donee maintaining her, 
alleging that the condition was not fulfilcd, is 
governed by Art. 143. I.L.R. 1932 L. 645. See 
also 1937 A. 268=I.L.R. 1937 A. 424. Art. 143 
is not limited in its application to those persons 
who have committed a breach of the condition 
against alienation which has entailed forfeiture, 
but also applies to those who are in possession by 
reason of the alienation which has entailed 
forfeiture. A suit to recover possession of pro¬ 
perties demised on adimayavana tenure in Malabar, 
the claim being based on a forfeiture by reason 
of alienation and not upon the removal of the 
tenure at the expiration of twelve years as contem¬ 
plated by the deed of tenure, is governed by Art. 
143 and barred unless brought within twelve 
years from the date of the alienation. 30 L.W. 
960=1930 M. 430 (2)=58 M.L.J. 89. Alienation 
by kasavargamdar—Suit by landlord—Limita¬ 
tion. j'«45 L.W. 347 = 1937 295. 

Art. 144 : Applicability. —[See also under 
Art. 142]. Art. 144 is a residuary article and 
cannot be applied when some other article 
applies. I.L.R. (1937) N. 254=1937 .N. 129. 
It is clear from the position in which Art. 144 
occurs and from the words used in that article 
that it is a residuary article in respect of all suits 
for possession of immovable property to which 
no other article specifically applies. Where the 
plaint in terms seeks possession of immovable 
property and the defence is one of adverse pos¬ 
session, the suit falls under Art. 144. I.L.R. 
(1939) B. 173=40 Bom.L.R. 1134=1939 B. i. 
Art. 144 applies to suits for possession based on 
title. 136 I.C. 256=1932 O. 122; 134 I.C. 
599=1931 O. 382; 8 O.W.N. 1153; 55 A. 
209=1933 A. 775=1933 A.L.J. 105; 1936 L. 
530. When a plaintiff comes to Court saying 
that he was in possession of a field up to certain 
time as owner and claims possession thereof, the 
suit is one for possession after dispossession falling 
under Art. 142 and not Art. 144. 1937 N. 129 ; 

40 Bom.L.R. 166. The question whether the 
article of limitation applicable to a particular 
suit is Art, 142 or 14^ has to be determined by 
reference to the pleadmgs. 147 I.C. 805=? 1934 

CC,Nf.-445 


O. 21 ; 30 S.L.R. 472. Art. 142 must be applied 
in every case where the plaintiff alleges his own 
dispossession by the defendant prior to the suit, 
as also where he does not make any such allegation, 
but it is found, as a fact, that he was dispossessed 
by the defendant prior to the institution of the 
suit. (51 A. 1042 and 1933 A.L.J. 105, Overr.) 
1934 A.L.J. 973 = 1934 A. 993 (F.B.). See also 
1933 B-. 413. A declaration of title may be made 
on proof of 12 years* adverse possession. 13 L. 
677=14*^ LG. 604. Art. 144 is a residuary 
article which cannot be resorted to if the suit 
is governed by Art. 148 : 127 I.C. 889=1930 N. 
300. Redemption of mortgage by one of the 
co-mortgagors—Suit by another for redemption 
of his share against the redeeming co-mortgagor 
—Art. 148 applies. 127 LG. 889=1930 N. 300. 
But see 8 O.W.N. 637. See also under Art. 148. 
Art. 144 applies not to want of actual possession 
by the plaintiff but to cases where he has been out 
of, and another in, possession for the prescribed 
period. There must be both absence of possession 
by the person who has the right, and actual 
possession by another, whether adverse or not, 
to be proved to bring the case, within the article. 
120 I.C. 792 = 1930 L. 303. Art. 144 is applic¬ 
able only to a possessory suit by the owner of the 
properties claimed against a person holding 
adversely to him without title. 10 P. 85r = =i8 
LA. 279=61 M.L.J. 78 (P.C.) ; i6r LG. 585 = 
1936 P. 147. Where the plaintiff alleges he was 
in possession of the property till dispossession by 
the defendant who entered on it in his own right, 
the article applicable is Art. 142. 8 O.W.n! 
349 = 1931 O- 177* ^Iso 1933 R. 48=144 
LG. 274. So also where the plaintiffs allege 
that they had been dispossessed two months 
before the suit and the defendants did not plead 
adverse possession but pleaded possession under 
an irrevocable license. 1934 A.L.J. 147=1934 
All. 362. Adverse possession of predecessor-in- 
title can be tacked on to that of the present 
occupier. 130 I.C. 296=1931 A. 323. A true 
owner would be barred by twelve years con¬ 
tinuous adverse possession, even if that possession 
be that of two or more independent trespassers 
who do not claim under one another. 1940 

O.W.N. 291 = 1940 O. 184. See also ig^S B. 210. 

A suit may comprise various reliefs and the 
different reliefs may be governed by different 
articles of limitation. So where a suit comprises 
a prayer for declaration and for possession, the 
whole suit cannot be governed by Art. 144. igog 
M.W.N. 351 = 1936 M. 804. Where an estate 
partly consists of immovable property and partly 
of business, a suit for share in the estate of a 
deceased ancestor, against heirs in possession and 
managing the same cannot be maintained, so far 
as it relates to immovable property if not brought 
within 12 years of the death of the ancestor 
under Art. 144, and that for an account of the 
business of the deceased ancestor, if not brought 
within six years under Art. 120. 1936 R. 407 

A suit by the heir of a deceased person to recover 
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property from a person who also claims as heir 
is governed by Art. 144. 45 B. 570 = 59 I.G. 805 ; 
35 C.W.N. 465=1931 P.C. 84=60 M.L.J. 619 
(P.G.) (a suit by Hindu widow to recover pos¬ 
session of her husband’s estate). 31 N.L.R. 
(Supp.) 191. (claim to estate as co-owner but 
not as member of co-parcenery) A trespasser 
cannot be allowed to tack on his possession to 
that of a former trespasser from whom he does 
not derive title. 45 B. 570. See aho 49 I.C. 751 
(Cal.) ; 2 P.L.J. 506 ; 41 I.G. 114 ; 16 I.C. 43 ; 
37 M. 440 ; 109 I.C. 296 ; 1928 C. 563 ; 1930 
L. 809. But see 8 O.VV.N. 349=1931 O. 177. 
Where Art. 144 applies, no deduction of period 
under S. 16 is allowed. 26 C.W.N. 364. Where 
the property of a minor member of a Hindu 
family is alienated during his minority by a 
person who is not his guardian, cither in fact or 
law, a suit by him to recover possession after 
attaining majority would be governed by Art. 144 
and not Art. 44. 1922 L. 386. See aho 107 I.C. 

I.C. 516= 1928 N. 151. Where Art. 144 applies, 
it is for the plaintiff to prove his title and then the 
onus of proving adverse possession lies on the de¬ 
fendant. 32 I.G. 568; 1929 A. 753 = 51 A. 1042 = 
134 I.C. 461 (All.) Article docs not apply to suits 
for assessment of fair and equitable rent. 50 I.C. 
908. Where a malikhana right was not en joyed for 
12 years, the right to sue for the money due on 
account of it, is barred. 21 I.C. 779=19 C.W.N. 
410. Fishery right in another’s water is not im¬ 
movable property but an interest in immovable 
property. 12 I.C. 305=14 G.L.J. 572; 35 C.W. 
N. 1256. Projection of lanes is not immovable 
property. 138 I.G. 458 = 34 Bom.L.R. 395=1932 
B. 224. But right to collect assessment 
of endowed lands is immovable pro¬ 

perty. 34 Bom.L.R. 1496. Melwaram right 
of the land in a zemindari when it consists of the 
imposition of the full assessment, would be an 
interest in immovable property. 1937 M.W.N. 
139=1937 M. 303. Although the equity of 
redemption in the case of a possessory mortgage is an 
intangible thing, it is an estate in land and* is 
fully capable of possession. A claim for it is 
one for possession of an interest in immovable 
property. A suit by the plaintiff as heir of the 
mortgagor for possession of a moiety share in 
the equity of redemption against the defendant 
who has obtained mutation exclusively in his 
favour is governed by Art. 144. 160 I.C. 922 = 

1936 O.W.N. 243 = 1936 O. 168. Art. 144 
would apply to a suit to recover a share by a 
Mahomedan heir from a person in management 
of the property. 31 Bom.L.R. 199=118 I.C. 
785= 1929 B. 141. Owner suing for possession— 
Jamabandis showing plaintiff as owner and 
defendants in possession—Land uncultivated for 
12 years from two years prior to suit—.\rt. 144 
applies and not Art. 142 —Defendant must prove 
adverse possession. 1929 L. 596. See also 1937 
G. 343 = 41 C.W.N. 763 (Chowkidari lands). 
An inference of adverse possession may be drawn 
from circumstances, such as long possession and 
the absence of any proof of licence or agreement 
between the person in possession and the landlord, 
130 I.C. 296= 1931 A. 323. The word ' hostile ’ 
cannot be considered to mean that there must 
have been litigation on the subject between the 
particSi It is sufficient if it is proved that the 


title IS entirely opposed to the interests of one 
and that the latter stood by and did nothing 
while the other person continued in possession in 
direct contravention of his alleged rights. 6 O 
W.N. 829=1929 O. 433. 

Constructive Possession.— Where lands arc 
subject to periodical submersion, their possession 

15 with the owner during submersion. The con¬ 
structive possession is with the true owner. 44 C 
858=32 M.L.J. 505 (P.C.) ; 29 I.G. 278; 2Q 
I.C. 156=19 C.W.N. 565; 58 LA. 228=6? 
M.L.J. 632=1931 P.C. 162. Continuous advene 
possession is not possible in the case of lands 
subject to seasonable submersion : 44 C. 858= 

32 M.L.J. 505 (P.C.). A mere assertion of hostile 
title by a trespasser when the land is under water 
and cannot be actually occupied, cannot affect 
the possession of the true owner, qo I.C. 821 = 

18 C.L.J. 274. See also 117 I.C. 202 (Pat); 
1930 L. 417 (i). Upon the grant of the surface 
rights by a zemindar, he is in constructive pos¬ 
session of the sub-soil. Cases as to adverse pos¬ 
session of mineral rights must ultimately fall to be 
decided under Art. 144, rather than under Art. 

142. 50 LA. 228=61 M.L.J. 632 = 1931 P.C. 162. 
The light of a trespasser by adverse possession 
is confined to land actually in his possession. 5 
P.L.J. 273=56 I.C. 184. See also 16 L. 442 = 
*935 L- 475 (F-B-) ; 1923 R. 23 (2) ; 1929 L. 
B25 ; 1930 3 ^ 3 * Breaking of continuous posses¬ 

sion. See 140 I.C. 228=1932 S. 35. 

Symbolical Possession, Effect of. — See 108 
I.C. 396; 120 LG. 602; II P. 165=1932 p. 
145. Where A is in possession of the property 
adversely to the plaintiff, the plaintiff cannot by 
obtaining a decree against B and being placed in 
symbolical possession in execution of that decree 
thereby give himself a fresh start of limitation. 
30 N.L.R. 284= 148 I.C. 62= 1934 N. 36. 

Permissive Possession, Effect of, — See 1927 
O. 582 ; 6 Luck. 136= 140 LG. 65=1930 O. 510 
(uncle managing for nephew). Where a person 
is in possession of the property claiming only a 
lien over it for certain payment to which it is 
charged, he should not be considered to be in 
adverse possession. 134 I.C. 493= 1931 L. 313 ; 

16 N.L.J. 248; 142 I.C. 582=1933 C. 544; 
*935 A.L.J. 662=1935 A. 569; 1930 L. 384. 
The mere tethering of cattle and storing of Togs 
on a piece of waste land docs not amount to a 
denial of the title of the true owner of the land ; 
nor is it an indication of possession which is 
intended to be adverse to tlic title of tlie proprietor 
of the land. Where though foundations were 
laid, the land was never enclosed, it docs not 
amount to an unequivocal assertion of an 
intention to appropriate the land. I.L.R. (1939) 
A. 217=1938 A.L.J. 1227=1939 A. 161. 

Collusive Possession.-US'w 32' C.W.N. 863. 

Acquisition of title. —The onus is on the 
defendant to plead and prove adverse possesrion 
for the statutory period in a suit for declaration 
of title based on the defendant’s alleged repudia¬ 
tion of it. 37 I.C. 79.^ (39 M. 617, Foil.) As to 
acquisition of mining rights by adverse possesrion, 

see 58 L.\. 29-^1931 P.C. 18 = 60 M.L.J. 183 
(P.C.). In order to extinguish tlic right of the 
real owner, the adverse possession must be con¬ 
tinuous. Acts of possession exercised at intervals 
over different portions of land in different yean 
cannot amount to adverse possession, 57 hQ\ 
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716. As to essentials for acquisition of title by 
adverse possession, see also 8 O.W.N. 1153. A 
defendant in order successfully to set up a title 
by adverse possession, must show that he was in 
possession of the land in such a manner as to 
indicate that he was claiming to be in possession 
as an owner and was intending to oust the 
plaintiff: 146 I.C. 987 = 1933 O. 462. Acqui¬ 
sition of title for limited interest. 19 I.C. 367 
= 17 G.W.N. 748. See also 30 I.C. 93 = 22 G.L.J. 
153 ; 123 I.C. 695. There may be adverse 

possession of immovable property as well as any 
interest in it under Art. 144 : 14 I.C. 212 = 16 
G.W.N. 634 ; 1930 P. 476. A person in adverse 
possession of property claiming to hold it as 
mutawalli does not prescribe for more than a 
mutawallVs right in such property. 129 I.C. 375 
= 1930 A. 866. The quantum of interest 
acquired depends upon the animus with which 
possession is held by the person in actual possession 
of the property. Where there was an agreement 
to execute a usufructuary mortgage and it was 
under that agreement that the mortgagee came 
into possession then, though the usufructuary 
mortgage contemplated had not been executed, 
it must be taken that the mortgagee had been in 
possession only as a usufructuary mortgagee for 
the amount of the loan advanced. 123 I.C. 195. 
see also 1931 .A.L.J. 914 ; 14 P.L.T. 294 ; 54 A. 
628=140 I.C. 653 = 1932 A. 393 ; 52 A. 976 = 
130 I.C. 697 = 1931 A. 18. The right of the 
mortgagor is not lost by the adverse possession 
of a trespasser for more than 12 years during the 
continuance of a usufructuary mortgage. The 
mortgagor’s right to sue for possession accrues 
for the first time when after redemption he is 
unable to take possession of the mortgaged 
porerty which he finds to be in possession of a 
trespasser, who denies his title to it. The period 
of limitation for his suit is 12 years to be reckoned 
from the date of redemption, and the trespasser’s 
possession would not become adverse to him till 
after redemption. 1935 A.L.J. 49^=1935. A. 
542. Adverse possession—Knowledge—Principal 
affected by agent’s knowledge. 16 I.C. 891 = 
163 P.L.R. 1912. The possession of a judgment- 
debtor in spite of delivery of symbolical possession 
gives rise to a fresh cause of action for a suit for 
possession. 116 I.C. 70=1929 N. 298. So also 
possession of any person deriving subsequently 
title from judgment-debtor. 15 P. 372 = 17 
P.L.T. 546=1937 P. 13. But where a party to 
the suit has symbolical possession given against 
him by methods informal, the said symbolical 
possession does not avail to stay adverse possesion. 

118 LG. 391 (2) = 1929 L. 545. See also 1933 

A.L.J. 33=1933 A. 1733 ; 1933 P- 269. Where 

the land in actual possession of the judgment- 
debtor was in execution delivered to the decree- 
holder and subsequently the judgment-debtor 
dispossessed the decree-holder and regained 
possessiojj, the decree-holder has 12 years from 
such dispossession to bring another suit for 
recovery of possession of the land. 140 I.C. 530 
= 1933 L. 22 ; 34 M.L.J. 97 (P.G.). A mere 

declaratory decree obtained in a suit under 
O. 21, R. 63 will not interrupt the adverse 
possession of the auction-purchaser in execution 
of the decree. 18 L. 255. Where the mother 
pf an owner took possession of the property after 


her son’s death and enjoyed to the exclusion of the 
son’s widow who was the rightful heir, held^ 
she had acquired title by adverse possession that 
and that it was not affected by the order of the 
mutation Court to the effect that she should have 
no power of transfer over the property, i o 
O.W.N. 42=1933 O. 427. Where a Hindu 
widow who was in possession of the house left 
by her husband leaves it and lives in a rented 
house, and her mother-in-law continues to reside 
in the house, and on the evidence all that can be 
suggested is that she found it more convenient 
to live apart from her mother-in-law, it cannot 
be said that the occupation of the house by the 
mother-in-law alone after she left amounts to 
dispossession of the widow or that the possession 
of the mother-in-law is adverse to her. 1935 A. 
639. Previous suit for possession and mesne 
profits of submerged land—Possession and mesne 
profits refused but declaration of title granted— 
Subsequent suit again for possession—Actual 
possession need not be proved. Plaintiff having 
established his title in the previous suit and not 
being barred by limitation was entitled to a decree 
56 LA. 305=1929 P.G. 225=57 M.L.J. 602 
(P.G.). Where there has been an assertion of 
adverse title accompanied by the ouster of 
plaintiff, the mere fact that the plaintiffs subse¬ 
quently obtained a declaratory decree, would not 
prevent the statute of limitation running against 
them. 120 LG. 485 = 1930 L. 297. The pos¬ 
session by a vendee of watan lands becomes adverse 
from the date of the death of the alienor and a 
suit to set it aside will be barred if not brouglit 
within twelve years from that date by the next 
watandar or subsequent watandar claiming under 
the previous holder. 55 B. 21 = 1931 B. 24. 
District Fishery Board—Government prescribing 
as against District Fishery Board—Right of 
action vested in District Board not exercised— 
Collector being representative of Government and 
also President of District Board—Effect. See 31 
L.W. 508=1930 M. W.N. 328. Hindu joint 
family—Possession of property as joint estate— 
Bar of plea as to separate estate. 32 Bom.L.R. 
314. The space above the land is itself immov¬ 
able property. So, a defendant who constructed 
a three-storied verandah projecting over the land 
of the plaintiff more than 12 years ago, acquires 
a right to the space occupied by such projection 
and the right to maintain it in its position. 151 
I.C. 1094=1934 A.L.J. 846= 1934 A. 1054. The 
mere planting of trees on another person’s land 
does not amount to dispossession. 1930 O. 304. 
See also 1929 O. 328. But see 20 A.L.J. 208= 
1922 A. 50 ; or the erection of a khurli or a mud 
trough for feeding cattle. 134 LG. 294= 1931 L. 
489. Possession by intruder—Relinquishment 
before acquiring title by possession for 12 years 
—Leaves the rightful owner in the same posi¬ 
tion in all respects as he was before the intrusion 
took place. 120 LG. 792 = 1930 L. 303. Person 
who loses his right to a holding by adverse pos¬ 
session should also be taken to lose his right in 
shamilat land appurtenant thereto. 134 I.C. uo6 
= 1931 L, 648. 

Declaration of Title. —Art. 144 cannot 
apply to a suit for a declaration. 31 Bom.L.R. 
1240. Where the property is in the actual pos¬ 
session of occupancy tenants, a suit for declara¬ 
tion and injunction regarding the right tq collect 
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rent is a suit for possession to which Ait. 144 
applies. 34 Bom.L.R. 1469. Suit for confir¬ 
mation of possession is not governed by Art. 144 
or 142. 36 C.W.N, 783- 1933 C, 842. Art. 144 

and not Art. 120 applies to a suit for a declaration 
that a certain pathway is a public one and that 
none can obstruct it. To such a case S. 23 will 
apply. 69 I.G. 910-26 C.W.N. 587. A suit for 
possession and mesne profits with a declaration 
that an entry in the record-of-rights is incorrect 
is governed by the 12 years’ limitation. 52 I.C. 
361. See also 108 I.C. 417=1928 P. 353. Suit 
by one co-sharcr against another for declaration 
of title and for possession is governed by this 
article. 155 I.C. 824=1935 A. 774. 
Whre a transfer is inoperative and a mere paper 
transaction, a suit to recover possession ignoring 
the transaction is governed by Art. 144. 25 Bom. 

L. R. 1207 = 48 B. 166. So also a suit to set aside 
alienation of a debuller property by a shebait in 
excess of his power. 9 I.C. 133. The wife of a 
Hindu lunatic as such is not competent to exe¬ 
cute a sale-deed of her husband’s lands and a 
suit by a reversioner after the death of both tlie 
husband and the wife to set aside the alienation 
is governed not by Art. 125 but by Art. 144 ; 42 

M. L.J. 262 = 45 M. 361. Art. 44 and not Art. 
144 applies to a suit by a ward who has attained 
majority, for possession of properties improperly 
alienated by his guardian. The sale is not void 
for an inadequate consideration. 28 I.C. 704= 
2 L.W. 365 ; II L.L.J. 108. See also 1931 A.L.J. 
997. The pos.scssion of a purchaser under a void 
sale is adverse to the real owner. 47 I.C. 694. 

Possessory title. —Possession of Government 
land for over 12 years throws the onus on the 
Government of proving possession or title within 
60 years. But this rule does not apply to a public 
pathway even if possession is proved for over 40 
years, i L.W. 758 = 27 M.L.J, 299. 

Possession pending Suit. —Possession after 
institution of suit is not adverse. 29 I.C. 168. 

Proof of TiriE.—Adverse possession must be 
adccjuaie in continuity, in publicity and extent 
so as to show that it is possession adverse to the 
true owner. 41 M.L.J. 650 = 44 M. 883. See 
also 36 C.L.J. 472 ; I.L.R. (1939) Kar. 793 : 
*933 N. 274 ; 1933 M. 668 ; 144 I.C. 72= 1933 
L. 400 ; 50 I.C. 870 ; 1929 O. 328 (adjacent 
owner crossing boundary and planting trees and 
in possession for over 12 years). Where possession 
of the trespasser is open, visible and notorious 
in character, the Court may presume it to be 
adverse. 1932 O. 135^8 O.W.N. 1275. See 
also 142 I.C. 582 as to the essentials for adverse 
possession. I'rcspasser’s possession of part of 
land—Adverse possession only to that area and 
not to the rest. 1929 L. 625. 

Burden of Proof. —It is not neces.sary in 
order to establish advei-sc possession, that the 
proof of acts of possession should cover cver>' 
moment of the requisite period. The nature of 
the requisite possession must necessarily vary with 
the nature of the subject possessed. The pos¬ 
session must be the kind of possession of whicli 
the particular subject is capable. 61 I.A.‘ 78 = 
61 €. 262 = 1934 P.C. 23 = 66 M.L.J, 134 (P.C.). 
Case ol adverse possession against Government 
as to fishery right in a navigable rivei'. 66 M.L.J. 
134 As to burden of proof in cases where 


ground of title and 
on dispossession, see 147 I.C. 805=11 O.W.N. loa 

= '934 0 - 21 ; 1937 O.W.N. 585 = 10,7 X) 

,'.' 5 =‘938 C. 689. Also as to 
the test of the applicability of Art. 142 or Art iaa 

to any case, see 1934 O. 21. See also 1926 & 

3 ,' 3 - Art. 142 applies, the onus would be upon 

plaintiff to prove that his suit is not time-barred 

It IS otherwise if the case falls within Art. 14. ^ 

for in such case, the onus would be upon the 

defendant to prove that his possession had been 

adverse to that of the plainUff for more than 12 

years. 8 R. 556—1931 R. 40. See also 7 R. 8*; 

= I929R. 153; 1931 L. 251; II P. 165=1932?. 

145 ; 134 I G. 599=1931 O. 382 ; 1933 A.L.!. 

“^ 97 = >933 A. 775 = 55 A. 209 ; 

cr’»i’ 9 ',® 34 = 1933 L. 105. See 
also 61 LA. 50 = 66 M.L.J. 431 (P.C.) noted supra. 

1933 L. 722 ; 146 I.C. 725 = 34 P-L.R. 1007 ; 

1933 279=146 I.C. 777. (F.B.). Art. 14I 

applies to a smt in which the plaintiff sues fm 

possession of immovable property on the basis of 

his tide, and in such a suit, if the plaintiff proves, 

his title, he is entitled to a decree, unless the 

defendant succeeds in establishing his adverse 

possession for a period of more than 12 years. 

J 933 A.L.J 105 ; 168 I.C. 309= *937 O. 328. 

But where the trial Court required the plaintiffs 
to prove in the first instance that they were in 
possession witliin 12 years of the suit and it only 
required tlie defendants to prove adverse pos¬ 
session in the event of the plaintiffs failing to 
establish this fact and the plaintiff accepted this 
but failed to discharge the burden. Held, that 
he cannot subsequently complain that onus has 
been wrongly placed on him and that his pos¬ 
session must be presumed from title. 1934 L. 
1019 (2). Where a party raises a plea of adverse 
possession the first thing he has to establish is 
that he had been actually in possession of the 
property. 1933 O. 283= 10 O.W.N. 366 ; 8 O. 
W .N. 349:= 1931 O. 177, Where it was admitted 
that the lands were parti and jungle lands and 
that the plaintiffs had a title to it but the defend¬ 
ants claimed a limited tenancy interest only as 
against the admitted proprietor, the zemindar, 
held, that it was go\'erned by Art. 144 and not by 
Art. 142 and that it was impossible for the judge 
in trying such a suit to raise any presumption 
against the plaintiff by reason of the absence oi 
any witness on the part of the plaintiff. 149 

453 (2)^ 1934 P* 339 - •S'w also 1941 L. 241, 
Starting Point. —A suit by a mortgagee 

auction-purchaser for possession of the mortg^ed 
property against a lessee who is in possession 
tliereof under a lease executed by tlie mortgagor 
after the execution of the mortgage, is governed 
by Art. 144 and not by Art. 120 as it is not ncccs* 
saiy' for the plaintiff to sue or pray for cancella¬ 
tion cf the lease. 12 Luck. 161 = 1937 * 4 ^* 

5«fl/joi937 P. 13 ; (1940) 2 M.L.J. 190. An 
adverse decision in settlement proceedings was 
held to mark the starting of adverse possession 
despite the existence of fiduciary relationship 
between tlie parties before the event. 33 A, 
125=21 M.L.J. 109 (P.C.). Survey officer’s 
decision under Survey and Boundaries Act, S. tl 
or S. 12—Adverse possession of unsuccesslul 
party not affected by the decision—Computation 
of period of limitation. (1940) i M.Lj. 79. 
Starting point—Purchaser from Govemmeat-* 
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Adverse possession. 28 G.W.N. 66=1924 C. 
394. Symbolical possession is effective against a 
judgment-debtor though not so against a stranger 
to the suit. 18 I.C. 751 = 17 C.W.N. 324; 36 
C.L.J. 472=1923 C. 82; 108 I.C. 396. The 
terminus a quo under Art. 144 is the date when the 
possession of the defendants became adverse to 
the plaintiff and not to any other person from or 
through whom he does not derive his right. 1923 

L. 642. See also 56 I.C. 733. Planting of trees 
on another person’s land is active trespass and 
would be adverse possession. 20 A.L.J. 208= 
1922 A. 50 ; 1929 O. 328. But see 1930 O. 304, 
supra. Art. 144 applies to a suit by an adopted 
son for the recovery of immovable property 
within 12 years from the date of adoption. 27 

M. L.J. 569=25 I.C. 692. See also 133 I.C. 899 
(A.). Where the transferee enters into pos¬ 
session under a deed of transfer which is ab 
inilio void on the ground of immoral consideration, 
the transferor cannot recover the property if the 
transferee has been in possession for more than 
12 years. 35 Bom.L.R. 345=1933 B. 209. See 
also 1941 P. 354=22 P.L.T. 239. 

Special Cases — Co-owners. —Where a person 
has begun to hold possession of land adversely to 
two co-sharers, each being the owner of a moiety 
and before the expiration of the statutory period 
of limitation succeeds to one moiety upon the 
death of its owner, his possession continues to be 
adverse to the owner of the other moiety, atihough 
he has become jointly interested with the other. 
38 M.L.J. 313 (P.C.). See also 1939 L. 315. 
But as a general rule, in the absence of proof of 
ouster, possession of one co-owner or joint tenant 
is not adverse to other co-owners or joint tenants. 
64 I.C. 462. See also 54 A. 628= 140 I.C. 653 = 
1932 A. 393 ; 16 R.D. 286 ; 42 P.L.R. 276= 
1939^-3*5; 1940 C. 93; 31N.L.R. (supp.) 191; 
15 R.D. 261 ; 1931 A. 551 ; 22 I.C. 574=12 
A.L. J. 102 ; 52 I.C. 629 ; 55 C. 653=1928 C, 
535 > 100 LC. 650 ;i i Luck. 82 ; 102 I.C. 161 ; 
1927 M. Ill ; 2 Luck. 172 ; 1927 M. 176 ; 29 
Punj.L.R. 131 = 1927 L. 886; 107 I.C. 211; 32 
P.L.R. 649 (Rule as to advei*se possession 
among co-owners stated) ; 1928 C, 396 ; 1927 

N. 395; 19330*439; 1933 0.560. (Co-owners 
—Denial of title—I^owledgc of person outsted 
necessary), 114 I.C. 497—34 C.W.N. 246; 
1929 P. 624; 31 P.L.R. 659; 1929 B. 424; 
1929 A. 910; 1929 0.257. flifo 1929 B. 323. 
Co-sharers—Lessees from different co-owners— 
Adverse possession by one—Effect against tenure- 
holder. 60 C. 1212 = 37 C.W.N. 835. Where 
brothers and sister are co-sharers and are living 
amicably together, the brothers cannot establish 
title by adverse possession against the sister unless 
they had expressly set up an adverse title to her 
knowledge. 1932 A.L.J. 621 = 1932 A. 666. See 
also 1933 L. 784 ; (1937) 2 M.L.J. 606. In cases 
where the litigating parties are co-owners or 
co-tenants having an equal right to use property 
for a specified purpose, the presumption of law 
is that the possession of one is the possession of all. 
Every such person is seized of the property per 
my et per tout^ and anything short of denial of title 
cannot destroy the plaintiff’s right. 14 L. 267 
= 1933 L. 705 (F.B.). To suits between co¬ 
owners or co-tenants inter se where the title of one 
js denied by the other, Art. 144 or Art, 120 


would apply, according as the relief claimed is 
one for possession or injunction. 14 L. 267. 
The mere statement by some of the co-heirs that 
they are the exclusive heirs of the deceased cannot 
amount to an overt act which would make the 
statute of limitation run against the other co¬ 
heirs. In such cases in order to prove title by 
adverse possession there must be ouster. 131 
I.C. 105=1931 L. 439. See also 134 I.C. 491, 
The mere fact that one of them was in exclusive 
enjoyment of a common well does not lead to 
the inference of ouster of the other co-owner. 12 
L. 101 = 1931 L. 339, In order that possession 
may be adverse, there must be (i) a disclaimer 
of the others’ right by and open assertion of a 
hostile title on the part of the co-owner setting 
up adverse possession, and (2) notice thereof to 
others, either direct or to be inferred from 
notorious acts and circumstances. 148 I.C. 926 
= 1934 Pesh. 7 ; 18 R.D. 39 ; 1934 A.L.J. 544 
= 1934 A. 193. But exclusive receipt of profits 
continuously for a long period may point to an 
ouster, if the Court is satisfied that such taking 
of profits is an indication of a denial of right in 
the other co-tenant to receive them. 58 B, 410 
= 36 Bom.L.R. 284=1934 B. 273. Where the 
co-sharer has built his residential house on the 
land, it amounts to an assertion of hostile and 
exclusive title to the knowledge of the co-sharers. 
148 I.C. 943=1934 L* 84 (i). The question 
whether the exclusive possession of a co-owner 
in a joint property amounts to ouster or not 
depends on the circumstances of each particular 
case. Different co-owners can be in exclusive 
possession of different portions of joint property. 
In such a case, the fact that one person constructs 
buildings is not such an injury as cannot be 
remedied in a partition suit. 32 P.L.R. 653 = 
1931 L. 631. See also 8 O.W.N. 710 ; 8 O.W.N. 
^ 54 = ^ 93 ^ O* 3 ^^* Some overt act necessary. 
1927 L. 887; 7R. 164; 1929R. 211; 1930 O. 

517. Overt act nullified by subsequent admission 
of title of true owner. 106 I.C. 814=1928 L. 
317. If the person possessed of legal title to an 
estate is also in the enjoyment of the profits of 
that estate more or less, his title cannot be held 
to have been extinguished by reason of the 
physical possession of the estate held by another 
person who has no title to it. Such person cannot 
put an end to the possession of legal owner by any 
secret intention in his mind. There must be an 
ouster or equivalent to an ouster. 6 Luck. 106 
= 130 I.C. 65 (2) = 1930 O. 510. Co-owners— 
Purchaser from one has right to sue for joint 
possession. 60 I.C. 589=23 Bom.L.R. 60. 
Art. 144 applies where the question is between a 
co-parcener in a jointHindu family and a stranger. 

37 B. 84=17 I.C. 657. See also 54 M.L.J. 394 
(P.C.). Where an uncle and a minor nephew 
are members of a joint Hindu family and a 
mortgage is effected by the uncle comprising 
not only the share of the nephew but of the entire 
land of the uncle and the nephew in a suit for 
possession by the nephew on the allegation that 
he is the owner of the property , the uncle cannot 
be said to be a guardian of the plaintifT within 
Art. 44 and the alienation is effected by the 
manager of the joint Hindu family and a suit to 
set aside such an alienation is governed by Art. 
144 and not by Art. 44. 152 I.C. 633=35 P.L.R*. 

722 = 1934 L. 6oi. See also 16 L. ; 1936 L. 
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996. But Art. 44 and not Art. 144 would apply, 
whrrc the suit i.s by the sole surviving co-parcener 
of joint Hindu family, after attaining majority, to 
recover property alienated by his mother as 
guardian during his minority, on the ground that 
the alienation was beyond her power. 59 M. 
549 = 43 L-W. 611 = 1936 M. 346=70 M.L.J. 
352. A suit by one co-owner of a waste channel 
for a declaration that he was in possession jointly 
with the defendants interested with him is not a 
suit for possession after dispossession and therefore 
the article applicable is not Art. 142 but 144. 55 

l.C. 247=1 P.L.T. 192. As to co-sharers in a 
Mahomedan family, see 1927 L. 790=100 l.C, 
M 5 : *933 I- 764. The mere fact that after 
the death of a Mahomedan, the mu/ation takes 
place in the name of son dors not by itself .show 
that he asserted his exclusive title in opposition 
to the claim of his step-mother, especially when 
the mother and son lived amicably and in one 
148 l.C. 926=1934 Pesh. 7. Sef also 
1940 A.M.L.J. 9. Co-owners—No interception 
of rent proved — No question of adverse 
posses.sion. 1929 C. 237, Lease by some—No 
assertion of hostile title otherwise—Lessee’s pos¬ 
session is not adverse to other co-owner. 56 C. 
914=1929 C. 297. Application by one to the 
Municipality to build a wall docs not amount to 
an ouster. 109 l.C. 68=1929 L. 195 (2). 
Title of other co-owners not denied except very 
lately—Statement before Revenue Court admit¬ 
ting permissive po.ssession—No adverse possession 
1928 O. 449= 112 l.C. 522. Where the title of 
the co-heirs relates to a number of properties, 
any assertion of adverse title with reference to 
any one of the properties might have some 
bearing upon the question of adverse possession 
131 l.C. 211 = 1931 A. 193. Where in prior 
proceedings, the party never took up the position 
that he had been in occupation adversely of 
more than his share except the kothri. Held, that 
he had failed to establish adverse title except as 
regards the kothri 139 l.C. 676=1932 L. 421. 
7 here must be, on the part of the co-owner setting 
up adverse possession, a disclaimer of the other’s 
right by an open and unequivocal assertion of 
a hostile title ; mere entry of name in the 
Revenue Registers and mere non-cnjo>Tnent of 
produce arc insufficient. 118 l.C. 207= 1929 S. 
212. Presumption as to poscssion not being 
adverse—Applicability in favour of transferee 
from co-owner. 56 C. 616= 1929 C. 250 ; 1930 

I 6c no difference in principle 

whether a person is the original co-owner or has 
become a co-owner by virtue of a transfer. The 
burden would be on the transferee to establish 
that the denial of title and ouster were brought 
to the knowledge of the other co-owner and in 
the ab.sence of proof he would not be able to 
perfect his adverse possession. 5.4 A. 628= 1022 
A.L.J 425=1932 A. 393. afro 1937 Pfsh. 

some“ co-sharer with 
sorne of the defendants who transferred a part 

of he properly to third parties, admits w ih, plaint 

that h was dsfosscssfd by the transferees some 

time prior to the institution of the suit Art ia2 

993 (F.B.). Where ceUaLland bebne- 
ng to several co-owners was sold by some of them 

was given to the vendee, the possession of the 


vendee is adverse to the other co-owners who did 
not join m the sale. The rule has no application 
to such a case. .161.0.890(1). L .930 
C. 180 (a case of religious, office). See aho t 
Bom.L.R. 354=1932 6. 255. Where a coparce- 
ner sells not his undivided share but a specific 
property of the joint family and puts the pur¬ 
chaser in possession,the latter^s possession becomes 
adverse to the other members even though the 
property sold is less than the vendor’s share in 
the joint property. 1937 Pesh. 69. Where 
some Items of joint property were rightly or 
wrongly taken possession of by a stranger and 
passed out of joint family and the stranger having 
been in possession thereof for more than twelve 
years and acquired an indefeasible right to them 
by adverse possession, one of the joint family 
members purchased them from the stranger with 
his own money, in such a case, tlie possession of 
that member cannot be said to be the possession 
of a co-sharcr. 60 C. 1406=1491.0.410=1934 
C. 356. Mere absence of a co-sharer does not 
amount to adverse possession. 4 Luck. 329= 

^3 79 J *5 RT 3 . 259. Entr>' into posses¬ 

sion by some under an invalid sale, when there is 
no intention on their part to hold sole possession 
to the exclusion of the rest, is no adverse possession 
4 Luck. 503= 1929 O. 284.; nor is one co-sharer’s 
writing post card to another denying right to 
partition. 1929 L. 519 ; nor an assertion of 
hostile title made in a suit to which the other 
co-owners are not parties. 32 P.L.R. 824. Merc 
ent^' of names in the mutation register is no 
indication of adverse possession until it is shown 
that it was obtained after a dear declaration to 
the efTcct that the title of the other co-sharers 
was denied. 115 l.C. 440=1929 O. 337. The 
mere fact that a co-sharcr brought a suit to eject 
a trespasser is no evidence of denial of title of the 
other co-sharers and docs not therefore amount to 
ouster. 1929 337 * Knowledge of person 

ousted is necessary. 34 C.W.N. 246. Construc¬ 
tive notice is sufficient. 34 C.W.N. 246. But 
where a tenant-in-common has not been in the 
participation of the rents and profits for a con¬ 
siderable length of time and other circumstances 
concur, the Court may presume that there has 
been an ouster, in which case the possession of the 
other co-sharers will be adverse. 117 l.C. 636 
= 1929 P. 624. See abo 132 l.C. 772=1931 O. 
381 ; 58 I.A. 106= 1931 P.C. 48 = 60 M.L.J. 386 
(P.C.). It is sufficient if adverse possession is 
adequate, continuoii,s and exclusis e ; the true 
owmer must be vigilant and it docs not prevent 
time from running, if he could have obtained, 
but did not actually obtain, knowledge of the 
adverse possession. 28 N.L.R. 282. the ouster 
takes place when the title of the other co-sharers is 
denied. Mere entry of the name of one co-sharer 
would not be proof of adverse possession. Also 
mere non-participation in the profits by one co¬ 
sharer and e.\clusive occupation by another would 
not constitute adverse possession against the 
former in favour of the latter. Further know¬ 
ledge on the part of the.person whose rights arc 
invaded is an essential clement of adverse pos¬ 
session. 119 l.C. 866= 1929 O. 402 ; 32 P.L.R. 
824. But see 1930 A. 845 ; 1930 A.L.J. 1456; 
where it w’as held that definite assertion of adverse 
possession is not necessary' and cultivation by a 
co-owncr of the entire land is adverse possession. 
193'^ 845* ^^^lc^e, in spite of a decree for 
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joint possession in plaintiff’s favour and an order 
in execution for formal delivery of possession, 
the defendant resisted all attempts of 
the plaintiff and effectively prevented 
him from obtaining actual possession, the 
resistance, coupled with an open denial 
of plaintiff’s title, amounts to an ouster. 
55 A. 173=1933 A.L.J. 33=1933 A. 173- Co- 
sharers—Court-auction-purchaser of share—Deli¬ 
very of symbolical possession—Suit to recover 
actual possession—Commencement of limitation 
is from date of symbolical delivery. 31 Punj. 
L.R. 519; 1930 L, 251. A mortgage of property 
by one alone does not by itself show that the 
act is an adverse one. It must be proved that the 
mortgage was made with the knowledge of the 
other members interested. (1929 27 ) Foil.) 

122 I.G. 105 (2) = 1930 L. 251. Where co-owners 
trespassed on the adjacent land belonging to the 
plaintiff and the revenue records showed that 
one or other of them were in possession for over 
12 years before suit, held, that it was not a case 
of independent trespasser, that possession by one 
of them was really possession for all and that the 
suit against them was barred. 131 I.C. 34 * = 
1931 L. 232. Where of the two co-sharers, A and 
By of a part share in a house. A, gets a transfer 
of the other major share from C against whom B 
had set up adverse possession, the continuity of 
adverse title set up by B breaks and cannot 
prevail against A who was at the time of transfer, 
a co-sharer in the property. 134 I.C. 522= 1931 
L. 251. Co-heirs under the Mahomedans Law 
are in the position of tenants-in-common and the 
entry and possession of one of such co-heirs must 
be deemed to be on behalf of all co-heirs. Conse¬ 
quently, in the absence of ouster, such possession 
is not adverse to the other co-heirs. 109 I.C. 
658. See also 1929 L. 464= 10 L. 849 ; 119 I.C. 
335= *930 A.L.J. 1456 ; 7 R* 744=*930 R-72 ; 
32 P.L.R. 381 ; 59 LA. 74=54 A. 93= *932 P.C. 
81=62 M.L.J. 371 (P.C.). The mere fact that 
he exclusively grants a lease is not enough. 131 
I.C. 211 = 1931 A. 193. Co-heirs under Maho- 
medan Law—Non-participation in rents and 
profits for 17 years—No denial of title—Suit to 
recover share is not barred. 31 Bom.L.R. 199 
= 1929 B. 141. 

Debutter Property. ..—Adverse possession 
will also destroy title in lands attached to an idol. 
36 B. 135=12 I.C. 926. Strong facts may be 
necessary in order to establish adverse possession 
in any case in which there is a reasonable possibi¬ 
lity that the possession is being held under the 
idol’s title ; but where a non-shebait is holding 
property in open derogation of the trust, a plea of 
adverse possession can be sustained. 60 C. 54= 
*933 295=144 LC. 792. There can be no 

adverse possession against an idol by the shebait. 
*933 C. 295. A suit to set aside an alienation 
by a mahant of endowed property is governed 
by Art. 134. 1922 L. 271. See also 1927 M. 

1*63 ; 55 G. 448=1928 C. 130=32 C.W.N. 248 ; 

2 Luck. 239 ; 105 LC. 355 = *930 P- 455 ; * 94 * 
P.W.N. 75=22 P.L.T. 239=1941 P. 354. 
Qmre : Whether the possession of two joint she- 
baits becomes adverse to the idol when they 
openly claim to divide the property between them. 
60 C. 54=144 I.C. 792 = 1933 C. 295. Sale of 
property belonging to idol by mahant—Suit by 


succeeding mahant to recover possession—Starting 
point of limitation is from the date of alienation. 
9 P. 885= 1930 P. 455. See also 35 Bom.L.R. 368 
= 1933 B. 253= 144 LC. 277. But see 12 P. 251 
(P.C.). ; 68 M.L.J. 499 (P.C.) ; 71 M.L.J. 105 
(P.C.) ; 1939 G. 21, infra. Where a person enters 
into the possession of property as the mahant 
of math and holds it on behalf of the math until a 
certain compromise which he enters into with a 
rival claimant, the mere fact that the parties to 
the compromise purport to confer upon each other 
an unrestricted power of alienation in respect 
of the endowed property does not change the 
character of that person’s possession, and he 
does not hold the property adversely to the 
institution from the date of the compromise. 62 

LA. 47 = 39 C.W.N. 433= *935 PC. 44=68 
M.L.J. 499 (P.C.). Under the law which 
obtained prior to its amendment by the Indian 
Limitation (Amendment) Act (I of 1929), the 
article applicable to a suit by a mahant to recover 
math property transferred by the preceding 
mahant is Art. 144, and the period of limitation 
does not begin to run until the death of that 

mahant. 68 M.L.J. 499=57 A. 159=62 LA. 47 
(P.C.) ; 43 C.W.N. 102 = 1939 C. 21 ; 1936 
P.C, 183=71 M.L.J. 105 (P.C.). Where a 
Mahant alienates property appertaining to a 
math without any legal necessity, the alienation 
is not void but is good for the period during which 
the alienor is in office. Where a Mahant alienat¬ 
ed the math properties without any necessity, a 
suit by his successor in office to recover the pro¬ 
perties transferred, would be governed by Art. 144 
and not Art. 134 and would be in time if brought 
within 12 years of the death of the alienating 
mahant. 12 P. 251=60 LA. 124=1933 P.C. 75 
= 64 M.L.J, 505 (P.C.). If the alienation is by 
way of a permanent lease, the succeeding mahant 
can continue the lease, in which case the lessee’s 
possession will not be adverse until the death of 
that mahant. But when the alienation is by way 
of a gift, in the absence of evidence to show that 
the possession which became adverse when the 
original grantor died was kept permissive by 
subsequent conduct, the adverse possession counts 
from the date of the first mahant, and when 
completed by possession for the statutory period 
bars the title of the mutt. 152 I.C. 251 = 67 
M.L.J. 430= 1934 M. 624. As to lessee from the 
head of the math claiming adverse possession, 
see 13 L. 677= 140 I.C. 604. A person in adverse 
possession of property claiming to hold it as 
mutawalli does not prescribe for more than a 
mutawalli’s right in such property and may 
acquire to that extent the status of a mutawalli. 
The right of the office and the right to the pos¬ 
session of property are distinct jural concepts. 
1930 A. 866=129 I.C. 375. See also 40 P.L.R. 
3*9—*938 L. 369 (suit relating to mortgage). 
Art. 134 does not apply to suits to avoid aliena¬ 
tions of the generally endowed property vested 
in the Sajjadanashin and mutawalli of a wakf. 
Such suits are governed by Art. 144. Where as 
a result of the alienations the previous encum¬ 
brancers have been paid off, it cannot be said 
that there were several trespassers in succession 
so as to bar the true owner after the lapse of 12 
years from the date of the earlier mortgage. 35 
Bom.L.R. 252=1933 B. 217. Where a muta¬ 
walli completely transfers wakf property to a 
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sti^nger by sale or mortgage, the periof of limi¬ 
tation for a suit to recover that property begins 
to run from the date of the alienation. Distinc¬ 
tion between cases of permanent lease and sale 
pointed out. 35 Bom.L.R. 252. A sale by the 
mutawalh of wakf property, where the wakf 
provides for the private benefit of the family of 
the grantee as well as for the public benefit of a 
mosque, is valid during the lifetime of the vendor 
and a siut by the succeeding mutawalli for a 
declaration that the sale is invalid and for reco¬ 
very of possession of the property sold for the 
mosque is in time, if instituted within 12 years 
from the date of the death of the mutawalli who 

oxh 31 L.W. 396= 1930 M. 582 = 

58 M.L.J. 524; 37L.W. 737-64 M.L.J. 706. 

Inere is no distinction in this respect between a 

sale. 1933 M. 533=37 L-W. 737 = 
64 M.L.J. 706. Where a sale-deed is a mere 
paper transaction and inoperative a suit by the 
vendor for possession of the property is governed 
by Art. 144 and not by Art. 91. I.L.R.(i94o)Lah. 

^ 57 -* 939 L- 544 - Where one 
of the wahwaldnrs sold his share of the endowed 

properties, limitation for a suit by another wahi- 
wotdar or his representative to set aside the alie¬ 
nation on the ground that the properties were 
inalienable would run from the date of the 
alienation. 34 Bom.L.R. 1469. As to adverse 
po-ssession of debutter property, see 60 C 54= 
1933 C. 295 and 137 LC. 487=1932 M. 328= 
02 M.L.J. 496 (Theory of perpetual minority of 
idol examined) ; 1932 A.L.J. 836 ; 34 Bom.L.R. 

1409 (Right to collect assessment of endowed 
land). A permanent lease of debutter property 
by Zi dharmakartha when not justified by necessity 
for the preservation of the endowment, is valid 
during the tenure of office of the dharmakariha and 
is not void ab initio so as to make the possession of 
lessee adverse from the date of the lease. The 
pioper date from which the adverse possession 
generally runs in such cases is the date of death 
resignation or removal of the dharmakariha 
r office. 63 LA. 261=59 M. 809 = 
>9,36 P.C. 183 = 71 M.L.J. 105 (P.C.). 
It IS, however, within the power of each 
successive dhar/nakartha to authorise, create 
or continue a new tenancy, and where the 
successor permits the lessee to continue in pos- 
sc^sion and receives rent during his tenure of 
office, the receipt of rent must be deemed to be 
with the knowledge, which must be imputed to 
him that the tenancy created by his predecessor 
ended with his predeces,sor’s tenure and can 

M I 7 '"Tisclf; and so with each successive 
dharmakariha and consequently die posse.ssion of 
1 C le.ssee does not become adverse till anything 
lappcns which takes the case out of the opera- 

in cases where lease is partly for necessity and 
par ly not so. 162 I.C. 325=1936 hL 262. A 
rustec of a choultry alienated property belonging 

tLHL i of the choultrj-. HM, 

Landlord and TENANr.-The article governs 


a suit by lessor for possession against a trespasser 
who has wrongfully dispossessed the lessee who 

was holding over 57 LC. 994. also 1938 
A.L.J. 561 (suit for possession under lease). In 
a suit by a landlord to eject the tenant, the Court 
must consider the length of the defendant’s 
possession and the title claimed by him. If the 
tenant had been claiming occupancy rights for 
over twelve years, the right of the landlord is to 
^e for assessment of rent. 52 LC. 650=20 
C.L.J. 607. See also 30 LC. 946=22 
C.L.J. 15. ; 30 LC. 942=22 C.L.J. ,47 ; ,330 
O. 310 (alleged tenant claiming an adverse 
possession). 1940 O.W.N. 990=^940 A.W.R. 

(cc.) 458 (suit by zemindar to recover possession 
of land after removal of structures and newly 
planted trees etc). Art. 144 has no application to 
a landlord s assertion and the tenant’s denial of 
the right to enhance the rent of the holding 40 
LC. 59=22 C.VV.N, 856. But if the relation of 
the landlord and tenant subsists, a claim for 
assessment of rent and for mesne profits does not 
fail on (he ground of adverse possession. 30 I.C 
917=22 C.L.J. 122. See also 45 C.W.N. 126! 
As to applicability of article to suits by landlord 
against tenant, see also 30 LC. 896 = 22 C.L.J. 120- 
55 la. 210=1928 P.C. 146; 1927 L. 759; 7 
P -341 ; *928 C. 47 ; 28 I.C. 708=19 C.W.N. 
^36 > 15 LC. 64=16 C.W.N. 929. A tenant 

cannot hold adversely to his landlord by the mere 
fact of his encroachment. It is necessary that his 
adverse enjoyment should have been brought 
home to the notice of the landlord. 151 I.C. 256 
= 1934 A. 722 (i). Mere non-payment of rent 
does not necessarily imply adverse possession. 
134 LC. 1037 (L.). It would not create any 
title to hold rent free by adverse possession. 1933 

P*. * 75 = *45 LC. 527. A suit to set aside an 
alienation of sarva inam property made by the 
holder thereof must be brought within 12 years 
from the death of the alienating inamdar. Limi¬ 
tation runs from the date of the death of the 
alienor. 176 LC. 586=40 Bom.L.R. 400=1938 
P- 33 *- The doctrine that possession of one 
co-owner is possession of all co-owners cannot 
apply to a case bet^veen the landlord and the 
tenant. 117 I.C. 636=1929 P. 624. The entry 
of the names of persons as tenants bila faisla u 
inconsistent with their possession being adverse. 
Such entries should be presumed to be correct 
unless they are rebutted. The mere fact that 
they have been in possession for a long time or 
that they had not paid any rent for the land can¬ 
not establish title by adverse possession. 12 R.D. 
622=19290.370. •SVtf fl/ro 1930 C. 339 ; 13 L. 
432=1932 L. 586; 1933 P, 656. But where 
land was originally grove land but no rent was 
ever paid for 60 years and the grantee built upon 
the land without protest on the part of the land¬ 
holder : Heldy that the grantee acquired title by 
adverse possession and was not liable for rent. 
149 I.C. 807=1934 A. 288. Landlord and 
tenant—Notice of ejectment—Reply notice by 
tenant claiming occupancy rights—Rent paid as 
usual—Possession of tenant whether adverse from 
date of notice. 1929 B. 197. The possesrion of 
agricultural land by a tenant cannot be adN-erse 
to the landlord even though tlie tenant might 
formerly have been a village zemindar. 6 O.W. 
N. 829= 1929 O. 433. See also 1940 O.W.N. 99c 
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himself during the lifetime of the head of the 
mutt who granted him the lease. 13 L. 677 = 
140 I.C. 604 ; 1929 M.W.N. 840. See also 13 
L. 482 = 140 I.C. 474=1932 L. 586. Limited 
right—Void lease of unrecognised sub-division of 
bhag—Possession of lessee for upwards of twelve 
years—Acquisition of title by prescription. 32 
Bom.L.R. 930. Landlord and tenant—Use of 
land as khalwara for storing manure and allowing 
others to store manure—Possession is permissive, 
not adverse. 1930 L. 384; 1939 A. 161 (tethering 
of cattle and storing of wood and timber). 
Whatever possessory right a tenant-at-sufferance 
may have against a rank trespasser, it cannot 
be claimed that the “ tenancy at sufferance ” is 
heritable. The son of such tenant cannot style 
himself as a tenant holding over. His possession 
is nothing better than that of a trespasser. His 
possession is clearly adverse to the owner of the 
land and would ripen into a prescriptive title by 

12 years possession. 30 N.L.R. 155=148 I.C. 
561 = 1934 N. 67, See also 1938 A.W.R. (B.R.) 
363=1938 R.D. 602 (Art. 144 does not apply to 
proceedings under Agra Tenancy Act). A suit 
for possession by the recorded occupancy tenant 
dispossessed by one of the body of landholders is 
governed by 12 years’ rule of limitation. S. 99 
of the Agra Tenancy Act does not apply to it. 
It applies only when the landlord is also the 
landholder. 14L.R. 218 (Rev.). Aholdingwas 
purcha.sed at Court-sale but the purchaser got 
only formal delivery of possession. After about 
25 years, the purchaser surrendered the holding 
to the landlord and the landlord filed a suit for 
ejectment of the judgment-detbor describing him 
as an under-raiyat under the purchaser. Heldy 
whatever right the purchaser obtained by the 
sale was lost by efflux of time, that there was 
nothing for the pur.haser on the date of surrender 
to surrender in favour of landlord and that the 
suit should be dismissed. 145 I.C. 613=1933 P. 
269. 

Mortgagor and Mortgagee. —It is not open 
to a mortgagee by denying the existence of a 
mortgage to curtail the period of limitation pro¬ 
vided for a suit for redemption. 1923 A. 613 
(i) ; 26 A.L.J. 149 ; 6 P. 102. Mortgagor and 
mortgagee—Adverse possession as between. See 
25 I.C. 611. 109 I.C. 795 ; 14 I.C. 513; 

13 I.C. 852. In case of possessory mortgage, see 
107 I.C. 612=1928 L. 147. See also 1932 A.L.J. 
474=138 I.C. 366=1932 A. 437 ; 42 Bom.L.R. 
399=1940 B. 225. In the case of an invalid 
mortgage, the mortgagee prescribes as such and 
the result is in the ordinary circumstances that, 
after the period of limitation expired, he is 
entitled to retain possession until mortgage is 
redeemed. Adverse possession is limited to the 
intention of the person in possession. 144 I.C. 

439=14 P.L.T. 294=1933 P- 288. Under Art. 

144 the possession of the mortgagor, who redeems 
the mortg-age, does not become adverse as against 
his co-mortgagor when he recovers possession of 
the property on redemption. 1922 P. 129 ; 1923 
P. 98 ; 2 Luck. 618=4 O.W.N. 713. See also 
1930 N. 300=127 I.C. 889. But see 8 O.W.N. 
637 ; 1938 R. 65 ; 32 P.L.R. 649 ; 32 P.L.R. 
622 = 1931 L. 744; 132 I.C. 261 (O.). His 
possession would become adverse only when there 
is an open assertion of title by him of an exclusive 

CC.M .—446 


title in himself. 141 I.C. 404=1933 L. 91 = 34 
P.L.R. 239. As to conflict of decisions regarding 
the applicability of Art. 148 to such case, see the 
cases cited on the point under Art. 148. The 
plaintiffs mortgaged four survey numbers with 
possession to T. Subsequently the plaintiff sold 
the equity of redemption in two of the plots to G 
and the defendants. Later on the defendants 
successfully sued to redeem the original mortgage, 
but did not implead the plaintiffs as parties. The 
plaintiffs having sued to redeem the mortgage 
and recover possession of the several items, held, 
that the decree for redemption which the defend¬ 
ants had obtained created a charge in their favour 
by virtue of S. 95, T. P. Act, and that the suit by 
the plaintiffs to recover possession was governed 
by Art. 144 and not Art. 148. Heldy further^ that 
the defendants acquiring the property did not 
hold as co-sharers and that limitation commenced 
to run from the date of the posession after redemp¬ 
tion. 57 B. 134=35 Bom.L.R. 48=1933 B. 114. 
Mortgage suit—Execution of second mortgage 
with possession pending—Plaintiff placed in 
symbolical possession in suit—Same is equivalent 
to actual possession—Suit for recovery of actual 
possession—Starting point of limitation is the date 
of the said symbolical possession. 33 C.W.N. 
963. See also 15 P- 372 = 1 ? P.L.T. 546. Where 
a person was in undisturbed possession for 25 
years under color of an invalid mortgage deed, 
his possession was with the permission of the 
mortgagor and that the latter could recover 
possession of the property. (79 I.C. 232, Rel. 
on.) 1928 A. 552. The possession by a mort¬ 
gagee of mortgaged properties is not prima facie 
adverse to the mortgagor. Also the mere pay¬ 
ment of the mortgage-money without more 
cannot amount to adverse possession by the 
mortgagee after the date of payment. 33 C.W. 
N. 963 ; 120 I.C. 789 (2). Mortgagor and 

mortgagee—Equity of redemption conveyed to 
mortgagee-—Sale held to be invalid—Possession 
under sale is not adverse. 53 B. 676 = 31 Bom. 
L.R. 778. As between the mortgagor and mort¬ 
gagee neither exclusive possession by the mort¬ 
gagee for any length of time short of the statutory 
period of sixty years nor any acquiescence by the 
mortgagor not amounting to a release of the 
equity of redemption will be a bar or defence to 
a suit for redemption if the parties are otherwise 
entitled to redeem. The proceedings relating 
to mutation of names in favour of the mortgagee 
under a void deed of sale does not change the 
character of possession so as to enable the mort¬ 
gagee to obtain a title by adverse possession. 118 
I.C. 808=19300. 17. In the case of posses¬ 
sory mortgage, where possession has been deli¬ 
vered to the mortgagee, a trespasser obtaining 
possession may hold adversely to the mortgagee 
but not to the mortgagor. 1929 P. 639. So also 
adverse possession against the mortgagor does not 
affect the right of the mortgagee when it com¬ 
mences after the mortgage. 50 C.L.J. 317=1930 
C. 313=34 C.W.N. 519. Where a tenant 
borrowed a certain sum of money from the 
malguzar and usufructuarily mortgaged the holding 
to him and the malgazar leased the holding to 
another person in contravention of the rights 
which the mortgagor had, held, that the possession 
of the malguzar and his lessee was adverse to the 
mortgagor. 118 I.C. 74. Malikhana qazha re- 
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amining in possession of shamilat plots—Landlord's 
title not acknowledged—Title by adverse pos¬ 
session acquired. 12 L.LJ. 161. Sale of part of 
mortgaged property to mortgagee in possession 
—Discharge of mortgagee—Mortgagee con¬ 
tinuing in possession of the remaining property 
also is adverse possession. 1930 C. 402. Where, 
during the plaintiff’s minority, the equity of 
redemption in certain property owned by him 
was sold by his guardian, and the purchaser 
redeemed the property and was in possession 
ever since the purchaser’s possession was adverse 
to the plaintiff from the commencement. 134 
I.C. 366—33 Bom.L.R. 604. Where the plaintiff 
sued for possession as mortgagee of a certain 
land on the basis of a mortgage deed which was 
compulsorily registered and the suit was brought 
12 years after the execution of the mortgage deed 
but within 12 years of the completion of its regis¬ 
tration. Heldy that, although under S. 47 of 
the Registration Regulation, the title of the 
plaintiff dated back to the date of the execution 
of mortgage-deed, it was not until the registra¬ 
tion was completed that he became entitled to 
take possession and the possession of the defend¬ 
ant became adverse only from that date and the 
suit was, therefore in time. 37 P.L.R.J. & K. 23. 

Minor.— See 1937 O.W.N. 1012= 1937 O. 521. 
Where the mother and her adult son executed 
a conveyance on behalf of two minor members 
also, and one of the minors did not repudiate 
the transaction on attaining majority but the 
other did, heldy that the suit was governed by 
Art. 144 and time began to run from the date 
when the ward attained majority. 52 A. 768 = 
*930 A.L.J. 852. Alienation by guardian—Sub¬ 
sequent transfer by alineee—Suit by ward against 
second alienee—Limitation. See 1938 M.W.N. 
403. The possession of a defacto guardian or of his 
mortgagee as a derivative owner cannot be 
legally deemed to be adverse to the minor but 


when (he de facto guardian effects a sale of the 
minor’s property, the possession of purchasen 
would become adverse since the date they got intc 
possession. 1930 M, 708 (2). Mahomedaii 
minor of tender years living with his uncle whe 
is managing the minor’s property by family 
custom. Uncle’s possession is not adverse tc 
minor. 6 Luck. 106=7 O.W.N. 988=1930 O 
510. See also 1936 L. 996 ; 42 Bom.L.R. 2o£ 
(alienation by Hindu grandfather—Suit to sei 
aside by after-born grandson—Limitation). 5 O 
W.N. 832 as to adverse possession, against minor 

Husband and wife.— Where husband and wife 
arc in Joint possession, no question of adverst 
possession arises. 108 I.C. 435. 

Malabar Family. —See 98 I.C. 860=1927 M. 
^44 > 39 M.L.T. 211 (moplah tarwad). 

^ Reversioner—Suit by.— As a remote rever¬ 
sioner’s right is not derived from or through the 
nearer reversioner, possession adverse to the 
latter will not be adverse to the former. 4 L.L.J, 
201 = 1922 L. 37. Adverse possession againsi 
widow IS not .so against reversioner. loi I.C, 
«22 =i927 N. 226. See also i L. 210 = 56 I.C 

^ ’ 39 204. During the 

Jiietime of the limited owner, the posse.ssion of hei 

property by her alienees cannot be adverse to the 
reversioners so as to destroy their contingcnl 
rights. [5, A. m (F.B.), Foil.] 154 I.C. 293 


= 1933 A. 493= 1933 A.L.J. 1185. Where a sale 
IS good for the lifetime of the alienating proprietor 
the possession of the vendee can become adverse 
only after the death of the testator. 131 LC. 
103=^ 193* L. 439. On the death of the widow! 
with a life-estate, the share of the estate which 
stood mutated in her name went into the pos¬ 
sesion of her daughter. She died more than 
thirty years later. In a suit by the reversioners 
after the death of the daughter, heldy that their 
right to sue arose on the death of the widow and 
as the daughter had no right to get possession on 
the death of her mother, her possession was 
adverse to the reversions and their suit 
was barred. 150 I. C. 519=11 O. W. N, 
736= *934 9 * “^ 5 *. The rights of adopted 

son come into existence on the date of 
his adoption, and from that date he becomes 
entitled to possession of all the immovable pro¬ 
perties belonging to him as against those who 
challenge and ignore his rights. Time for a suit 
for possession runs against him from that date, or, 
in case he is a minor at the time, from the date 
on which he attains majority. Merely because 
his adoption is disputed, and is subsequently 
declared to be valid by the highest Court of 
appeal several years later, it cannot be held that 
the cause of action for a suit for possession of the 
property accrues to him on the decision of the 
highest Court of appeal. The cause of action 
for a suit for possession of the property by him 
accrues in any event on his attaining majority, 
if not earlier. I.L.R. (1939) B. 173=40 Bom. 

L. R. 1134= *939 B. I. 

Hindu Widow. —Widow entitled to main¬ 
tenance continued in possession after the death 
of step-son—Her possession is not adverse to 
reversioners. 57 M. 815=1928 M. 820 (2). 
See also 1931 O. 25. Where a widow who is only 
entitled to maintenance out of her husband’s 
estate enters into possession of tlie property of her 
husband who was a member of a joint Hindu 
family at the time of his death, her possession of 
the share of her husband is prima facie adverse, 
unless it can be shown that it was the result of 
any arrangement with the reversioners or that 
she took possession of the property prescribing 
only for the limited share of a Hindu widow. 6 
Luck. 365= 129 I.C. 328= 1931 O, 25 (on the 
facts of this case, it was held that the widow pres¬ 
cribed only for a limited estate). See 8 O.W.N. 
6=130 I, C. 849=1931 O. 89 (2) (where a 
Hindu widow acquired adverse possession as of 
right for over twelve years). A suit by a Hindu 
widow to recover possession of her deceased 
husband’s estate is governed by Art. 144. 60 

M. L.J. 619=131 I.C. 758=1931 P.G. The 

holder of a life-estate and the remainderman 
should be considered as one and the holder of 
the life-estate under a will cannot as against the 
will assert an adverse title derived independently 
against the remainderman. 6 O.W.N. 549= 
119 LC. 337=1929 O. 494. Widow entitled 
under custom to husband’s property only during 
life—Invalid will by husband giving her full 
ownership—Suit by ultimate heirs for possession 
—Article applicable is 141 and not 144. 1936 O. 

W.N. 1123=1937 O. 4. 

Receiver, possession of—Effect.— 1927 M. 
61 ; 7 P* 3*9=1928 P. 260. 

Service Tenure.— If a land is held on service 
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tenure to be enjoyed as remuneration for services, 
the fact that no services have been performed for 
any length of time cannot by itself make the 
■ holding adverse. In order to make the possession 
adverse, there must be a refusal to perform the 
service or a claim to hold the land free of ser\dce. 
1933 M. 668. See also 1940 M.W.N. 404=A.I.R. 
1941 M. 217. 

Tacking. —Having regard to the definition of 
“ plaintiff” in S. 2, sub-S. (8) of the Limitation 
Act, a plaintiff claiming title by adverse possession 
cannot “ tack ” the possession of an independent 
trespasser from or through whom he does not 
derive his right to sue. [Dixon v Gayfere^ (^853) 
17 Beav. 421 = 51 E.R. 1097, Rel. on.] But a 
mortgagor can, for the purposes of the Limitation 
Act. avail himself of and “tack ” on to his own 
adverse possession the adverse possession of his. 
mortgagee. 61 LA. 78=61 C. 362=1934 P.C. 
23=66 M.L.J. 134 (P.C.). See 1923 N. 274. 

Trusteeship. —The person concerned can sue 
for obtaining control or management of a religious 
institution within 12 years under Art. 144 when 
misapplication is not proved and the defendant 
does not deny the fact of his being a trustee. 43 
M. 253=37 M.L.J. 460 (on appeal from 33 I.C. 
216= 1915 M.W.N. 657). As between co-trustees, 
see 39 M.L.T. 214=1927 M. 948. If a person 
could extend the time for suing by alleging that 
he had mistaken the meaning of an instrument, 
a most serious inroad would be made into the 
law of limitation and that quieting of title which 
is the reason for and the policy behind the statutes 
of limitation would be gravely disturbed. Hence, 
if a trustee alienates property which he honestly 
believes to be his own but which on a true cons¬ 
truction of the deed of trust belongs to the cesiui 
qiu trust time, which the trustee allows to pass 
owing to this mistake, counts when computing 
limitation for suit against alienee for possession. 
180 I.C. 462=1938 M. 60. 

Partition Suit. —Suit by an heir for his share 
in a Mahomedan’s property is governed by Art. 
144 and time runs from the date when the 
attempt to exclude or deny his right is made. 58 
I.C. 42=44 B. 943. See also 1922 L. 193. Art. 
144 applies to a suit for partition between tenants- 
in-common although a tenant has acquired his 
rights by a purchase at Court auction. 29 I. C. 
976=28 M.L.J. 642. Art. 144 and not Art. 127 
is applicable to a suit by one member of a family 
against another who is separate and divided from 
him for possession of immovable property which 
is not joint family property. Art. 144 also applies 
to a suit by such a divided member to recover 
possession of property which has continued un¬ 
divided after the division of the members of the 
family, because such property is no longer “joint 
family property”. 58 LA. 106=1931 P.C. 48 
»6o M.L.J. 386 (P.C.). See also 31 N.L.R. 


(Supp.) 191 = 162 I.C. 577=1936 N. 80. As to 
suit to reopen a partition and to readjust the 
shares of the parties thereto, on the ground that 
certain properties allotted to the share of the 
plaintiff really belonged to a third party, see 54 

M. 883=1931 M. 907=61 M.L.J. 430 cited under 
Art. 96. 

Waste Land. —As to adverse possession in 
respect of, see 1927 L. 753; 100 I.C. 51. In 
respect of follow land, possession must be taken 
to follow title. 106 I.C. 130. See also lOO I.C. 
51 = 1927 L. 230 ; 98 I.C. 880. In the case of 
waste land, possession is presumed to be with the 
owner and the mere fact that the owner has 
allowed his land to remain waste does not 
amount to a discontinuance of possession. 
120 I.C. 792= 1930 L. 303 ; 1923 L. 25. There 
is no rule to the effect that adverse possession 
cannot be acquired in respect of waste lands. 
117 I.C. 636=1929 P. 624. Tethering of cattle, 
keeping dung cakes, building a khurli and passing 
over the vacant site do not amount to adverse 
possession, ii L.L.J. 91 = 115 I.C. 71 = 1929 
L. 432. But they, taken in conjunction with the 
fact that the defendant had enclosed the land in 
dispute which had been in existence for a period 
much longer than twelve years, would be sufficient 
proof of adverse possession. 1934 L. 684. 

Miscellaneous. —A person obtaining pos¬ 
session under a pre-emption decree should be 
deemed to be in actual, physical, exclusive and 
continued possession. 13 R.D. 707=1929 O. 
433. Possesssion if not permissive is adverse. It 
may be*’adverse even to the vendor in a case 
between the vendor and the vendee. (4 B. 89, 
Rel. on.) 33 C.W.N. 117=119 I.C. 123=1929 
C. 218. Distinction as to starting point in case 
of void and voidable transfer. See 1938 M. 60. 
Licence to build—Licensee not repudiating title 
of owner—Plea of adverse possession by licensee 
is not sustainable. 31 Bom.L.R. 310. Wliere a 
conditional decree for possession has not been 
executed, the possession of the defendant becomes 
adverse to the plaintiff which would mature into 
ownership after 12 years. 133 I.C. 555 (L.). 
Lease by agent of principal’s property—Suit to 
set it aside is governed by Art. 144. 1931 M.W. 

N. 856. When a dismissed'^arcAa^^ continues in 
possession although another has been appointed, 
his possession is adverse and a suit brought more 
than 12 years from the date of dismissal is barred 
150 I.C. 156=39 L.W. 513= 1934 M. 381, Art. 
134-B has no application to a ti*ansfer of wakf 
property by a person who professes to make the 
transfer in his own right and in a secular capacity. 
The only article which can have any application 
to such a case is Art. 144, and limitation begins 
from the date on which the transferor obtained 
possession of the disputed property in the assertion 
of a hostile title to the wakf. 73 C.L.J. 475. 

Art. 145 .—A suit to recover deposited goods 
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Description of suit. 

Period of limitation. 

Time from which period 
begins to run. 

146. Before a Court established by 
Royal Charter in the exercise of its 
ordinary original civil jurisdiction by a 
mortgagee to recover from the mort¬ 
gagor the possession of immovable pro¬ 
perty mortgaged. 

r 

1 

[Thirty years] 

1 

1 

When any part of the princi¬ 
pal or interest Was last paid on 
account of the mortgage debt, 

146-A. By or on behalf of any local 
authority for possession of any public 

[Thirty years] 

The date of the dispossession or 

discontinuance. 


LEG. REF, 

* Substituted by Act XI of iq2q, S. 2 and 
C h. I, for “Ditto” 


NOTES. 

is governed by Art. 145. 8 L.W. 401 = 33 M.L.J. 
577 * 4 ^ M. 620 = 34 M.L.J. 399. A depositary’s 
depositary is not contemplated in the Act. 1940 
Lah. 254. The word “deposit” extends to all 
eases where one man’s property is handed by 
that man to another. 44 M.L.J. 431 = 17 L.W. 
467. Unless there is something in the terms of 
that handing over which would prevent his 
being treated as a person with whom it was 
deposited at all. 61 C. 119 = 58 C.L.J. 502 = 
*934 p- 87. “Deposit” in this Act has the same 
meaning as in the previous Limitation Acts and 
means a deposit of goods to be returned m 
specie [depositum o{'Rom2iX\ Law). 24 LC. 852 = 
37 M. 175. A suit by the heir or legal repre¬ 
sentative of a deceased employee for re¬ 
covery of a sum of money deposited by the 
employee with his employer as security for good 
conduct is not governed by Art. 145. The arti¬ 
cle was never intended by the Legislature to 
apply to such a case. 20 Pat.L.T. 777=1939 
Pat. 688. Where certain promissory notes 
remain with defendant, having been left by the 
plaintiff as security or at any rate for safe 
custody, then on either view, not Art. 49 but 
Art. 145 is the relevant article applicable to a 
suit in respect of such notes. 1938 A.L.J. 264= 
47 L.W. 649= 1938 P.G. 110 (P.C.) The word 
“deposit” docs not cover a transaction 
of the nature of a loan which can be 
more appropriately described as a contract 
of bailment. 126 1 . C. 682 = 7 O. W. N. 
769=1930 O. 395. There is only a 
thin difference between a loan and a deposit; 
where the arrangement is that the money hand¬ 
ed over is to be paid to a third party on demand 
or on the happening of a specified event, 
the transaction is a deposit and not a loan. 
J9*6 (i) M.W.N. 206=34 I- C. 347. Art. 145 
IS a special article applicable where the depositor 
seeks to recover from the depositor)^ moveable 
property deposited, and time runs from the 
^atcof deposit. 69 LC. 900 = 26 C.W.N. 772; 

1* (jewels). The rule of limitation 
applicable to a suit against a depositor to 
ecover movable property, even when the pro- 
faJnJri recoverable m specie^ is that con- 

*45. 22 C.W.N. 232 = 34 LG. 

959 (7 C.W.N. 476 = 35 I.C. 510 Foil) 

reoaid w"* for'raising 'loan—Loan 

repaid but jewel not returned—Suit for reco¬ 


very of same—Limitation. 35 M. 636=22 
M.L.J. 152. A deposited his jewellery with his 
friend B at the time of B*s marriage to be used 
by him for the purpose of the wedding on 
condition that it would be returned whenever 
A asked for it. Heldy that the transaction was 
a deposit and not a loan and the mere fact 
that B was allowed to use the jewellery did not 
take the transaction out of the category of 
deposit as that expression is used in Art. 145, 
and Art. 120 has no application. 1930 L. 913. 
This is so even when the jewel was used un- 
authorisedly. 1930 M. 364. Suit to recover 
gold and ornaments from a goldsmith or their 
value is governed by this article. 107 LC. 473. 
See also 20 N.L.J. 198. A suit to recover 
pictures and manuscript is ordinarily governed 
by Art. 145, but when they are not returned 
on demand, Art. 49 would govern the suit and 
time runs from date of refusal. 41 A. 643=55 
LC. 45. G. P. notes belonging to two brothers 
of a joint family Z) and C? were given as security 
for the service of G. In spite of a subsequent 
partition between them, the notes remained 
with the employer until G retired from service 
when the G.P. notes were given back to him 
and 'soonafter he died. In a suit by the hein 
of D against the heirs of G for recovery of their 
share, held that the suit was governed by 
Art. 145 and not by Art, 49. Heldy further, that 
the character of the transaction in so far as it 
was a deposit was not altered by the death of 
the depositary but that his heirs, in whose 
hands the thing deposited came, became depori* 
tary within the meaning of Art. 145. 61 C. 
119=58 C.L.J. 502 = 1934 C. 87. 

Art. 146 .—Mortgage of oil-well—Further 
advance—Article applicable. 24 I.C. 310* 

I L.W. 695 (P.C.). 

Art. 146 -A.—Art. I46-A applies only 
where the local authority suing has 
been dispossessed or has discontinued 
its possession; in other words, it con¬ 
templates prior possession of the land by the 
local authority which it subsequently loses by 
reason of any act done by the defendant or 
otherwise. The article can obviously have no 
operation in a case where the local authority ii 
found not to have been in possession at all. 
Where at the date the Union Board was created, 
possession of the land was with the defendant, 
and the Union Board seeks to recover the land 
as part of a public road to which it became 
entitled upon its creation under the Act of its 
incorporation, it must sue for sudi recovery 
witliin 12 years fiom the date of its establish* 
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Description of suit. 

Period of limitation. 

Time from which period 



begins to run. 


street or road or any part thereof from 
which it has been dispossessed or of 
which it has discontinued the posses¬ 
sion. 


147 By a mortgagee for foreclosure 
or sale 




Part X.—Sixty 
years, 

[Sixty years] 


When the money secured by 
the mortgage becomes due. 


148. Against a mortgagee to redeem 
or to recover possession of immovable 
property mortgaged. 


'[Sixty years] 


When the right to redeem or 
to recover possession accrues : 


LEG. REF. 

' Substituted by Act XI of 1923, S. 2 and 
Sch. I, for “Ditto.” 

NOTES. 

ment under Art. 144. To such a case Art. 146-A 
has no application. 45 C.W.Nt 802 = 1942 
Cal. 151 = 73 C.L.J. 608. An open assertion of 
hostile title is not necessary to start limitation 
under Art. 146-A. Possession, provided it is not 
permissive or in the alternative discontinuance 
of possession by the Municipality is quite 
sufficient to make limitation run against the 
Municipality. 196 I.G. 648=1941 Pesh. 76. A 
Municipality loses its right to demand the 
removal of an encroachment and to recover the 
land encroached upon if a suit for possession of 
the land is not instituted on its behalf within 
30 years of its having been dispossessed of it. 
196 I.C. 648=1941 Pesh. 76. Operation of— 
Removal of encroachment by Municipal Com¬ 
mittee. 159 I.G. 639. As to applicability of 
Art. 146-A, 32 C.W.N. 396=1928 Cal. 485. 

“Road,” meaning of—Suit for ejecting person in 
occupation of road site, see 1928 Cal. 485 = 
32 C.W.N. 396. An application under sec. 
364 (i), Calcutta Municipal Act, is plainly not 
a suit and therefore Art. 146-A, Limitation 
Act, which applies only to suits cannot 
apply to such an application. 40 Cr.L.J. 870= 
1939 Cal. 470. 

Art. 147 —Art. 147 applies not to foreclo¬ 
sure proceedings under the Regulation but to 
such suits for foreclosure as under the law then 
in force could be brought. 17 I.C. 467=10 A. 

L. J. 522. See also 74 C.L.J. 61. 

Art. 148 : Scope of Article. —In the ab¬ 
sence of a special provision entiiting the mort¬ 
gagor to redeem during the term for which the 
mortgage is created, the right of redemption 
can only arise on the expiration of the specified 
period. But the parties may agree that the 
mortgagor might discharge the debt within the 
period and take back the property, in which 
case the period of limitation for redemption 
commences as .soon as the debt is discharged 
and not from the expiry of the terms provided 
for in the deed. 36 A. 195=4' I-A. 84=26 

M. L.J. 474 (P.C.). On appeal from 29 A. 471. 
see also 160 I.C. 1066= 1936 P.63. Art. 148 is 
applicable to redemption of usufructuary mort¬ 
gage and recovery of possession despite part of 
the consideration having become void. 35 M 
n4^ai M.L.J, 169. See also 1930 O. 270, 


(simple mortgage with a default cause as to 
delivery of possession). 

Applicability of Article. —See 1927 L. 828; 
1936 Pat. 63 ; 1927 O. 457; I Luck. 529; 

1927 A. 311. In the case of a mortgage by 
conditional sale executed before 1882, i.e.^ before 
the T. P. Act came into force the mortgagor 
has a statutory right under the Bengal Regula¬ 
tions I of 1798 and XVII of 1806 to redeem with¬ 
in any stipulated period provided in the deed. 
Therefore even if there had been only a period 
of some years in the deed, the statutory right 
existed by which the mortgagors could have 
redeemed from the date of execution and a 
suit for redemption brought after more than 60 
years would therefore be barred by the period 
of limitation under Art. 148 I.L.R, (1939) 
All. 990=1939 A.L.J. 1127=1940 All. 
29. When a mortgage deed provides that, if 
the mortgagor pays the mortgage-money in the 
month of any Jeth within ten years, the pro¬ 
perty would be redeemed, and that, if the pro¬ 
perty is not redeemed within ten years, the 
mortgagee would become its owner, the mort¬ 
gagor’s right to redeem arises on the first Jeth 
succeeding the date of the mortgage, and a 
suit for redemption instituted more than sixty 
years after the first Jeth would, therefore, be 
barred by time. 1936 A.L.J. 1358=1937 A. 
32. See also 1940 Mad. 639. Where a plain¬ 
tiff in a suit for redemption of a Malabar 
kanom (usufructuary mortgage) seeks to dis¬ 
possess persons who have been in possession for 
about 72 years, he should be required to 
prove posititively that there is a subsisting 
mortgage which he is entitled to redeem and 
that must be proved by actual proof that the 
mortgage was executed within the period of 
limitation or by proof of a valid acknowledg¬ 
ment which would save limitation* It is enough 
for him to prove that the mortgage was exe« 
cuted in a month of which the last 28 days 
would be within limitation and the first two 
days outside. There is no legal presumption 
that an event took place on any particular 
day within the month in which it is known to 
have taken place. No such presumption, if 
one exists, can take the place of positive proof 
of the actual starting point when a suit is chal¬ 
lenged as barred by limitation. ■1940M.W.N. 
446=1940 MRd., 639 - Suit'by piiisne mortgagee 
for redemption of a prior mortgage is governed 
by Art, 148 and Art. 1312. 14 L, 596=34 P.L.R, 


3566 


The Civil Court Manual (Imperial Acts). {Art. 14 ^ 



Description of suit. 


Period of limitation. 


Time from which period 
begins to run. 


149. Any suit by or on behalf of 
the Secretary of State for India in 
Council, '[the Secretary of State, the 
Crown Representative, the Central 
Government or any Provincial Govern¬ 
ment] 2 [except a suit before a Federal 
Court in the exercise of its original 
jurisdiction.] 


®[Sixty years] 


Provided that all claims to 
redeem arising under instruments 
of mortgage of immovable pro¬ 
perty situate in Lower Burma 
which had been executed before 
the first day of May, 1863, shall 
be governed by the rules of limi¬ 
tation in force in that province 
immediately before the same 
day. 

When the period of limitation 
would begin to run under this 
Act against a like suit by a pri¬ 
vate person. 



LEG. REF. 

^ Inserted by A. O., 1937. 

^ Inserted by Act XIV of^ 1937, S. 2. 

3 The words » sixty years^” was substitutec 
by Act XT of 1923, S. 2 and Sch. I, for *‘Ditto” 

NOTES. 

502=1933 L. 503. See also 1937 Nag. 205 ; 3c 
C.W.N. 1067=1929 C. 609 (F.B.). Mortgage— 
Redemption by purchaser of equity of redemp- 
tion of part of the mortgaged property—Suii 
by owner to recover possession governed b) 
Art. 144 and not Art. 148. 57 B. = 

Bom.L.R. 48=1933 B, 114. 

Illustrative Cases.— Where one of severa! 
mortgagors redeems a mortgage, the other co- 
mortgagors can bring a suit for redemptior 
against the redeeming mortgagor. Art. 148 i; 
applicable. 20 A.L,J. 611 = 1922 A. 410; gf 
A. 540 = 36 I.C. 452; 1929 A. 100; 1930 N 
300=127 I.C. 889; 1933 A. 220=144 I.C 
152. But see also 41 M. 650; 1923 L. 311 
8 O.W.N. 637 ; 43 Bom.L.R. 194=1941 Bom 
178. A co-owner redeeming the whole of th( 
mortgage is not a mortgagee but a mer< 
chargeholder and a suit by the other co-owner; 
for possession on payment of a proportionat< 
part of the mortgage-money is governed b^ 
Art. 144 and not by Art. 148. 41 M. 650 = 3.] 
M.L.J. 528 ; 46 C. 411 =45 I.C. 783 ; 32 P.L 
R. 622=1931 L. 744 ; 32 P.L.R. 649 ; 132 I.C 
261=8 O.W.N. 637; 1933 L. 9* =34 P.L.R 
239; 160 I.C. 933=1936 P. 60. huisee 
A. 410 ; 38 A. 540 [S. 92 (newly added 

of the T. P, Act gives the right of subrogatioi 
to a co-mortgagor who redeems the entin 

seem that he is in Ihi 
position of a mortgagee and not that of a men 
chargeholder with the result that a suit fo 
redemption ^ against him would be governe< 
by Ais article.] Time begins to run fron 
the date of the redemption of the mortgag( 
by the redeeming co-mortgagor. 127 I.C 

9 “' 93 ® N. 3 ^ 0 . also 1938 Rang. 65 

Purchaser c.f equity of redemption in^par 

Suit for redemption of another purchase 

^n’'A I ^33 : 47 I-C. 833 

S« also 18 A.L.J. 995, ^ ^ 


gagor for recovery of over-payment or the 
surplus profits received by the mortgagee is 
a relief included in a suit for redemption and 
is governed by Art. 148. 26 C.W.N. 123= 
1922 C. 189. See also 103 I.C. 290=1927 N. 
302. Art. could not be invoked by the 
mortgagee if the mortgagor was not barred by 
Art. 148 from redeeming and recovering pos¬ 
session of the mortgaged property. 37 M. 423 
= 23 M.L.J. 339. Where a mortgagee transfers 
the property as proprietor and subsequently 
gets possession of the property before the 
transferee acquired a title by 12 years* posses¬ 
sion, the mortgage is subject to redemption 
within the period given by Art. 148. 52 I.C. 
159. In the case of transfers by mortgagees, 
Art. 134 applies only where the transferee has 
acted in good faith. In other cases, the suit 
to redeem against him is governed by Art. 148. 
132 I.C. 184=1931 L. 464. This article applies 
to suit by puisne mortgagee for redemption of 
prior mortgage. 1935 O.W.N. 40=1935 O, ^ 
139* ^Vhe^e the puisne mortgagee has already 
obtained a decree for sale on his mortgage 
without making a prior mortgagee a party, he 
is entitled to redeem a prior mortgage in a 
subsequent suit and the subsequent suit is 
governed by Art. 148 and not by Art. 13a. 
33 C.W.N. 1067=1929 C. 609 (F.B.); 1937 
Nag. 205. And so also a suit by a puisne 
mortgagee for redemption of a prior mortgage 
against the auction-purchaser in a suit on the 
prior mortgage to which the puisne mor^- 
gee was not impleaded as a party. 1934 A. 
946. A co-mortgagor who redeems a mortgage 
is subrogated to the position of the mort¬ 
gagee, and a suit against him for redemption 
by the other mortgagor or mortgagors is govern¬ 
ed by the rule of limitation prescribed by 
Art. 148. Time begins to run from the due 
date of the mortgage and not from the date 
of redemption by the co-mortgagor. Merely 
because the co-mortgagor has redeemed the 
mortgage, time does not cease to run against 
the other mortgagor or mortgagors. 19 Ptt 
938=21 Pat.L.T. 702. 

Art* 149: Scopb and AppuoATraH V 


Art. 152] 


The Indian Limitation Act (IX of 1908). 
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Second Division : Appeals. 


Description of Appeal 

Period of limitation. 

Time from which period 
begins to run. 

150. Under the Code of Criminal 
Procedure, 1898, from a sentence of 
death passed by a Court of Session. 

Seven davs 

The date of the sentence. 

^[i 50-A, Under the Code of Cri¬ 
minal Procedure, 1898, from a finding 
rejecting a claim under section 443 
of that Code. 

Seven days 

1 

i 

■The date of the finding.] 

151. From a decree or order of 
any of the High Courts of Judicature 
at Fort William ^[Madras, Bombay 
and Lahore in the exercise of 

its original jurisdiction. 

Twenty days 

The date of the decree or 
order. 

152. Under the Code of Civil Pro¬ 
cedure, 1908, to the Court of a District 
Judge. 

Thirty days 

1 

1 

The date of the decree or 
order appealed from. 


LEG. REF. 

^ Inserted by Act XII of 1923 S. 42. 

^ The words “Madras Bombay and Lahore, 
and Rangoon” were substituted by Act VIII 
of 193OJ S, 2 and Sch. I, for “Madras and 
Bombay or the Chief Court of the Punjab or 
the Chief Court of Lower Burma,” and the 
words “and Lahore” were substituted by A. O,, 
for “Lahore and Rangoon.” 

NOTES. 

Article. —Where land belonged to the Crown 
when it emerged out of the sea and plaintiff 
claims adverse possession against Government, 
he has to prove possession for the full period 
of 60 years. Proof of less period does not 
shift the onus on to the Government to show 
that plaintiff’s possession began within 60 years. 
39 M. 617=31 M.L.J, 324 (P.C.). (On 

appeal from 33 M. 1=20 M.L.J. 66); 16 I.C. 
626=12 M.L.T. 159 is not now good law. 
When adverse possession is asserted as against 
the Government, it is not necessary that the 
adverse character of the possession should 
be actually brought home to the know¬ 
ledge of the Government. It is sufficient that 
the possession be overt and without any attempt 
at concealment, and if the rights of the Govern¬ 
ment have been openly usurped, it cannot be 
pleaded that the fact was not brought to its 
notice. Apart from the longer period of limi¬ 
tation allowed to the Government by Art. 149, 
there is no discrimination in the Act between 
the Government and the subject as regards the 
requisites of adverse possession. 61 LA. 78= 
61 C. 262=1934 P.C. 23=66 M.L.J. 134 
(P.G.). Fishery rights in navigable river— 
Adverse possession against the Government 
Evidence of. 61 C. 262. All unoccupied sites are 
Government property unless an individual can 
establish in his own right a title to such un¬ 
occupied property either by proving that he 
got a title b^ter than the title of the Govern¬ 
ment or that he has obtained a title by adverse 
possession, that is to say, by possession for 


60 years. 45 B. 789=61 I.C. 440* Natham 
porambokc—Erection of a pucca thatched 
building and enclosing land by kalli fence— 
stray trees on the land—Effect. See loi I.C. 
96 = 25 L.W. 349=1927 456. Suit by 

Government against Municipal Councillors for 
embezzlements of Municipal money by Muni¬ 
cipal servant is governed by Art. 149. 40 
B. 166=33 I-G. 428. Benefit of adverse 
possession against Government whether accrues 
to the purchaser from Government. 28 C.W.N. 
66=1924 C. 394. Where Crown land had 
been handed over to a Municipal Committee 
for management, a suit for possession by the 
Committee against the defendant who has 
interfered with their possession is governed by 

Art. 149. 36 P.e.R. 251 = 1934 L. 960. Rail¬ 
way Company in management of Government 
lands—Grant of license in respect of such lands 
—Suit against licensee for mesne profits— 
Limitation. 17 Pat. L.T. 206. See also 18 Pat. 
L.T. 486=1937 P.W.N. 535 = 1937 Pat. 568 
(Land acquired by Government for Railway 
under Land Acquisition Act). 

Art. 151 .—The expression “date of the 
decree” in the third column means the date 
the decree is directed to bear, i.r., the date 
when the judgment is delivered and not when 
the decree is actually prepared or signed. 19 
LG. 410=17 C.W.N. 959. Also 25 I.C. 67 
and 25 M.L.J. 560. “Decree or order—” 
Meaning of. See 4 R. 265=1927 R. 20. 

Art. 162.—Art. 152 read with C. P. Code, 
O. 20, R. 7, is conclusive on the point that 
the “date of the decrees” for the purpose of 
calculating appeal time must be taken to be 
the date on which the judgments were pro- ' 
nounced. 25 I.C. 66=38 B. 653. A money 
decree against different defendants at different 
times in not consolidated decree against all 
for purposes of the Limitation Act, and limi¬ 
tation in respect of each decree runs from the 
date on which it w»as passed. 31 I.C. 917. 
Under Art. 152 there is no question of know¬ 
ledge of the party regarding the date of th$ 
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[Art. 15i 


Description of Appeal. 


Period of limitation. 


Time from which period begins 

to run. 



153. Unaer the same Code to a 
High Court from an order of a Sub¬ 
ordinate Court refusing leave to appeal 
to His Majesty in Council. 

154. Under the Code of Criminal 
Procedure, 1898, to any Court other 
than a High Court. 

155. Under the same Code to a 
High Court, except in the cases pro¬ 
vided for by article 150'and article 157. 

156. Under the Code of Civil 
Procedure, 1908, to a High Court, 
except in the cases provided for by 
article 151 and article 153. 


^[Thirty days] 


^Thirty days] 


Sixty days 


Ninety days 


$ 


The date of the order. 


The date of the sentence or 
order appealed from. 

The date of the sentence or 
order appealed from. 

The date the decree or 
order appealed from. 


LEG. REF. 

' Subsitituted by Act XI of 1923, S. 2 and 
Sch. 1 , for “Ditto.” 

NOTES. 

decree or judgment. 1936 L. 742. The ^^dale 
of the decree'^ in Art. 152 is the date when the 
judgment is delivered in accordance with O. 20, 

R. 7, C. P. Code, and not the date when the 
Acts whether sufficient to constitute adverse 
possession—Government granting treepatta of 
decree is signed or prepared. In a case where 
the decree, or the judgment and the decree 
are amended on an application under S. 152, 
C. P. Code, the judgment or decree is not 
superseded in the eye of law, such amend¬ 
ment does not give the appellant a fresh start¬ 
ing point of limitation for filing his appeal. 
The time for filing the appeal runs from the 
date when the original judgment was pro¬ 
nounced, and if it is filed beyond time, the 
time can only be extended on an application 
made under S. 5 of the Limitation Act. 40 
G.W.N. 83=165 I.G. 53. 

Art. 164 .—The ‘order* contemplated by 
Art. 154 rs the finding that is recorded under 

S. 476, Gr. P. Code, and consequently time 

for appeal begins to run from the' time when 
the finding is recorded or is supplemented 
by an actual complaint. The fact that an 
appellant may not know that a complaint has 
been filed till after 30 days prescribed by 

Art. 154, have expired is immaterial as the 
appellate Gourt can excuse the delay under 
S. 5 of the Act. 52 B. 164= 108 I.G. 26= 1928 
B. 64. Where a Gourt refuses to complain under 
S. 476, Gr. P. Gode, it amounts to an order 
to the effect that it will not complain and an 
appeal is governed by Art. 154. 1931 M.W.N. 
1064. The decisions in 40 C. 239; i L. 602 
and 39 M. 750 holding that applications made 
to a higher Gourt in proceedings under 

,* 95 , Cr, P. Gode, are not appeals to 
which the article is applicable, are not good 
law. The time for ‘filing* an appeal 
under S. 476-B, Gr. P. Gode, has according 
to Art. 154 to be computed from the date of 
the conjplaint. But. if the peraon against 
w^om the c^plaint is filed is Ignorant of the 
filing of such a complaint, and on coming to 

know of It files an appeal within 30 days of 


his knowledge in such a case time can be 
extended under S. 5. 1938 N.L.J. 183. 

Art. 155.—Application for leave to appeal 
under S. 449, Gr. P. Code, is governed by the 
60 days* period under this article. 54 C. 52 = 

^o 7=*927 C. 307. y 4 /jo appeal to 
High Court under S. 476-B, Gr. P. Code. 104 
LG. 466=1927 C. 718. In cases coming 
under Ss. 562 and 563, Gr. P. Code, the proceed¬ 
ings fall into two parts—the sentence does not 
immediately follow the conviction but that 
docs not deprive the person convicted of the 
right given him by S. 408 of appealing against 
either conviction only, or sentence only, or 
both. A person against whom a conviction is 
recorded under S. 562 and who is subsequently 
sentenced more than 60 days after the recording 
of the conviction can appeal against the sen* 
tcnce if he docs so within 60 days from the 
date of the sentence. 1940 Rang.L.R. 386= 
1940 Rang. 257. 

Art. 156 .—AVhere judgment is pronounced 
on one day and the decree is to be passed on 
a later date on plaintiffs complying with a 
certain condition, time begins to run for pui^ 
poses of appeal from the date of the decree. 
34 I'C. 867 = 9 S.L.R. 193. Appeal to High 
Court—Starting point of limitation—Date of 
judgment. 28 Punj.L.R. 132=100 I.C. 909. 
See 135 I.C. 858=1932 R. 54. See else 
* 94 * Pesh 74. Although rules of the Lahore 
High Court require that an order of appoint¬ 
ment of a guardian of property of minor should 
be conditional on furnishing a bond, sdll, 
where the order appointing a guardian is not 
in ^ese terms, it becomes final on the date on 
which it is passed and not on the date on 
which the security furnished is accepted and 
the period of limitation begins to run from the 
date of tlie order, 41 P.L.R. 592 = 1939 Lah. 

170. Where an ex parte decree was set asiife 
by the Court which passed it within the 
appealable period and therefore no appeal was 
thereafter compietcnt to the defendant but die 
High Court, in revision, restored the ex parte 
decree, limitation runs only from the date of 
the order of the High Court reviving the ex 
Parte order and not from the date of the ex 
parte order itself. The language the 
column should be so interpreted as to cany out 
the intention of the legislature, that is to say, 
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Description of suit. 

♦ 

Period of limitation. 

Time from which period 
begins to run. 

157. Under the Code of Criminal 
Procedure, 1898, from an order of 
acquittal. 

Six months 

The date of the order appeal¬ 
ed from. 


Third Division : Applications. 

* [158. Under the Arbitration Act 

Thirty days 

The date of service of the notice 

1940, to set aside an award or to get 
an award remitted for reconsideration. 


of filing of the award.] 


LEG. REF. 

^ SubstitutecJ by Act X of 1940. 

NOTES. 

by dating the cause of action from a date from 
which the remedy is available to the party. 54 
M. 455=1931 M. 149=60 M.L.J. 239. A sub¬ 
sequent amendment of decree relating to a 
clerical error as regards interest does not 
extend limitation for filing the second appeal 
where the question of interest was not attacked 
in the second appeal. L.R. 3 A. 27. Art. 156 
applies to appeals to the High Court under 
S. 54 of the Land Acquisition Act. The ex¬ 
pression “an appeal under C. P. Code’* in the 
first column is not restricted to appeals the 
right to prefer which is conferred by the C. 
P. Code, but covers appeals, the procedure 
with respect to which is governed by the C. 
P. Code. 43 M. 51 = 37 M.L.J. no. Per 
Suhrawardy^ J .—If a decree is amended either 
by way of review or under S. 152 of the C. 
P. Code, the decree to be appealed from is the 
amended decree and no appeal should there¬ 
fore lie from the original decree. The time for 
appeal should be reckoned from the date of 
the amended decree. 35 C.W.N. 251; 133 LC. 
571 = 1931 C. 578. Time for appeal from pre¬ 
liminary decree runs from the date of that 
decree and not from the date of final decree. 
37 C.W.N. 179 = 146 I.G. 359 = J 933 C. 796. 
Where on an application for review of a dis¬ 
missal of an appeal, the application is admitted, 
the appeal re-heard and a fresh decree dismis¬ 
sing the appeal is passed on different grounds, 
a fresh period of limitation for the appeal 
begins to run from the date of the new 
decree. 27 LC. 732. For purposes of appeal, 
the time taken in review proceedings ought to 
be deducted. The fact that the review appli¬ 
cation is unsuccessful does not affect this rule. 
II Lah.L.T. 37. Memo, without copy of judg¬ 
ment would not save time, i P. 670=1922 
P. 580. Where the power-of-attorney authori¬ 
sing the counsel to appear in the case contai¬ 
ned some formal defects, which were rectified 
after the period for filing appeal expired, held, 
that the appeal should be deemed to have 
been filed on its first presentation. 134 I.C. 

114 (L.). The period during which the Court 
is closed should be excluded under S. 4, 130 
I.C. 265=1931 P. 60. From the next day 
after delivery of judgment the Court was closed 
for annual vacation. After the re-opening, 
excluding the time taken up for application 
for copy of the judgment the appeal was pre¬ 
sented on the ninetieth day. Held, that the 

C.C.M.-447 


appellant was entitled to exclude the period of 

the vacation and that the appeal was in time 

(20 C.W.N. 1303 and 1929 P. 615, Foil.) 146 
I.C. 931. 

Art. 157 .—Though the period of limitation 
lor appeals against acquittals is six months 
such appeals should be filed as early as possible! 
10 R. 312=1932 R. 146. Appeal against order 
ol acquittal in case tried by jury—Effect and 
scope of S. 449, Cr. P. Code—Limitation gover¬ 
ned by this article. 151 I.C. 662 = 38 C.W.N. 
854== *934 C.610. 

Art. 158 .—Limitation u der Art. 158 for 
objections to an award begins from the date 
of notice of filing of the award and not from 
the date of filmg of the award. 63 LC. 300= 
19 A.L.J. 404. But see 2"] I.C. 371=8 S.L R 
1^0, contra 13 I.C. 234=5 S.L.R. 125; 20 
C. 107. An application to set aside an award 
must be made within 10 days of the filing of 
the award and notice of such filing given to 
the parties. 1924 P. 153, Under Art. 138 
three things are necessary for fixing the starl 

^ a f La ri ■ M T » / .A \ * ^^9 ^ A must 

nf t’ ( 3 ) notice 

Wh ^ ,1?been given to the parties. 
Where the arbitrator handed over the award 

to the Reader during the absence of the Tudge 

on leave, and the Judge resumed his duties on 

a later date and m the presence of the parties 

passed an order directing them to file obiec- 

tions within the time prescribed bylaw. Held 

that the period prescribed under Art. 158 ran 
from the later date 44 P.L.R. 249. {Sie noy< 
Act X of 1940). The word “Court** in Art. 158 
means Court and not the chief ministerial 
omcer. e.g.^ the Registrar in the case of a High 

*^*721=53 I-C. 46=23 C.W.N. 
280. 1 he period of 10 days is to be computed 

from the day on which the parties receive 
notice of the submission of the award and not 
from the day on which it is actually received. 
42 I.C. 266. A Court has no jurisdiction to 
pass a decree m terms of the award within lo 
days allowed by Art. 158 for filing objections to 
the award. 45 M. 466=42 M.L.J. 303; 40 

M. 6,9=67 M.f.J^ ’37^7. 
“Parties** in Art. 158 cannot be confined to par- 
ties personally but includes pleaders and 
other persons specially authorised by the 
parues to t^e notice. 1930 A.L.J. 995. 
Period requisite for obtaining copy of an 
aw^d should be allowed while computing 
period for filing objections to the awardf iJ 
1.0. 835—1933 R 38, The mere fact that the 

parties agree to be bound by the award and 
not to object thereto does not prevent them 
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[Art. 15$ 


Description of suit. 


Period of limitation. 


Time from which period 
begins to run. 


159 - For leave to appear and defend 
a suit under summary procedure refer¬ 
red to in section 128 (2) (/) ^for under 
Order XXXVII] of the [Code of Civil 
Procedure, 1908.] 

160. For an order under the same 
Code, to restore to the file an appli 
cation for review rejected in conse¬ 
quence of the failure of the applicant 
to appear when the application was 
called on for hearing. 

161. For a review of judgment by 
a Provincial Court of Small Causes 
or by a court invested with the jurisdic¬ 
tion of a Provincial Court of Small 
Causes when exercing that jurisdiction. 

162. For a review of judgment by 

any of ^[the following Courts], the 
High Courts of Judicature at Fort 
William, Madras [Bombay, Lahore 
;(* *) and the Chief Court of Sind] 

in the exercise of its original jurisdi¬ 
ction. 

163. By a plaintiff, for an order to 
set aside a dismissal for default of 
appearance or for failure to pay cots 
of service of process or to furnish 
security for costs. 


*[Ten days] 


Fifteen days 


^[Fifteen days] 


Twenty days 


Thirty days 


When the summons is served. 


When the application for re 
view is rejected. 


The date of the decree or 
order. 


The date of the decree or 
order. 


The date of the dismissal. 


LEG. REF. 

^The words *‘or under Order XXXVII” 
were inserted by Act XXX of 1925, S. 3, 
and the words “Ten days'’ in the second 
column were substituted by Act XI of 1923, 
Sch. I. 

^Substituted by Act X of 1940. 

®The words “Fifteen days” were substi¬ 
tuted by Act XI of 1923, Sch. I 

*The words in brackets were respectively 
inserted and substituted by Act X of 1927. 
See also Act XXXIV of 1926, S. 3 as to Sind. 
[See also Notes under Art. 164.] 

‘Words “and Rangoon” omitted by Govern¬ 
ment of India (Adaptation of Indian Laws) 
Order, 1937. 


NOTES. 

from impeaching award on the ground of 

collusion. 15 L.W. 160=45 4^6. Thcrt is 

no limitation for making an application to 

remit an award for re-consideration of the 

arbitrators owing to an illegality apparent on 

the face ofit. 47 LG. 597 — 8 L-W. 171. Art. 

158 does not apply to the case of an application 

under para. 20, Sch. 2, C. P. Code. The 

application contemplated by Art. 158 is the 

‘application which is mentioned in para. 16, 

Sch. 11 . 1936 Pesh. 135. Art. 158 applies only 

to objections under para. 15 of the C. P. 

Code, Sch. II, i. e.y where the application is 

to set aside the award completely. Where the 

application, on the other hand, is only for the 

modification or remission of the award, it 

comes within para. 12 or para. 14 of the 

second schedule of the C. P. Code, and Art. 

158 is not applicable thereto. 1933 A.L.J. 
• 


5*9 *933 A* 848. Art. 158 cannot possibly 
apply to a written statement by the defendant 
m an application to have an award made a 
rule of Court. 13 I.C. 520=14 O.C. 308. 

Art. 159 . Scope—Conflict with Rr. too 
and lot, Rangoon Small Cause Court Rules, 
See 14 Rang. 728. 

Art. 161 24 C.VV.N. 380=56 I.C. 551. 

Art. 163 .— Scope and Application of 
Article. If a plaintiff or appellant seeks to 
set aside an ex parte order, limitation runs only 
from date of the order, but if ^ defendant Jr 
respondent seeks such relief, he can in cases 
where he has not had due notice, count limit- 
ation from the date of his knowledge of the 
order, t L. 363 = 58 I.C. 789; 1932 P. 557, 
See aUo 163 I.C. 274=38 P.L.R 697=1936 L. 
495 - The benefit which the law allows only 
to a defendant or respondent cannot be allow¬ 
ed to an appellant. (Ibid.) Art. 163 is in¬ 
tended to be strictly followed and the Court 
has no discretion to enlarge the period of 30 
days therein prescribed. 53 I.G 55. Si, alu 
'°7 I.C. 193 = 23 N.L.R. 185=1928 N. 91, 
Whe^, m an application under 'O. o, R. o 
the Court granted an extension of time nol 
known to law, held, that the order was illega 
and must be set aside in rcrision, 52 G.?J 
23. An application for restoration of a m 
dismissed for defhult, by the representative o 

b ‘I'a" 30 days afte 

the dismissal is timc-barrcd. 14 I.C. 221. Ai 

application to set ^idc the dismissal for defaul 
n \ application for restoration unde 

?• 9 -r^ 9 . G. P. Code, made the very n« 
day after such dismissal is clearly within Uiw 
even though made more than thirty days aftc 
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Description of application. Period of limitation. 

164. By a defendant, for an order ^[Thirty days] .. The date of the decree or» 
to set aside a decree passed ex parte. where the summons was not 

duly served, when the applicant 
has knowledge of the decree. 

LEG. REF. Burden of proof. —Where application to set 

^The words “Thirty days” were substituted aside ex parte decree is made more than 30 days 

by Act XI of 1923, Sch, I, for “Ditto”. after date of decree, the onus is on defendant 

to show that he presented the same within 30 
NOTES. days of his having knowledge of decree. 109 I. 

the dismissal of the suit for default. 1937 O. C. 82; 1930 L. 191; 1929 L. 235; 107 I.C. 

W.N. 372=1937 Oudh 344. 284; 139 I.C. 131 (L.). See also 164 I.C. 286 

Art. 164 : Old and New Acrr—A ppucabi- =1936 305; 1926 L. 379; 1938 Cal. 535. 

lixy. _Limitation to be applied is that under Scope and Application. —The limitation laid 

the law existing at the time when the appli- down in Art. 164 applies to the case of a 
cation was made. 37 A. 597 = 30 LG. 573* If defendant only. 24 I.C. 27; 41 C. 819. See 
the right of defendant to make an application also 38 M. 442 = 21 I.C. 568; 25 A.L.J. 1032 
was lost under Art. 164 of Act of 1877 the (deposit under S. 17, Provincial Small Cause 

provisions of Art, 164 of the new Act of 1908 Courts Act). Art. 164 applies not only to 

cannot revive the right having regard to S. 6 decrees but to orders in executions which are 

of the General Clauses Act, 1897. 15 I-C. 55 * decrees in Civil Procedure Code. 37 M. 462 = 

=39 C. 506. 26 M.L.J. 189. An order under O. 21, R. 50, 

Scope of Article. —It is only when sum- sub-cls. (2) and (3) granting leave to execute 

mons is not duly serv’ed that ignorance of the decree against a partner is not a decree 

decree saves limitation. 108 LG. 753. Art. and consequently Art. 164 can have no 

164 governs an application to set aside an ex application. 31 Bom.L.R. 995=1929 B. 386. 
parte decree passed on the original side of the A decision given under S. 152, C. P. Code, 
High Court. Such an application should granting an application for amendment of a 
therefore, be made not later than thirty days decree is an order and not a decree. Hence 
from the date of the decree or the date of the an application to set aside such an order is 
applicant’s knowledge of the decree. 46 C.W. governed by Art. 181 and not by Art. 164. 
N 280. Where a suit was adjourned at the 145 LG. 823=1933 R. 264. Time cannot be 
instance of defendant’s counsel, but the defen- extended under S. 151, C. P. Code, or Limi- 

dant or his counsel did not appear on the tation Act, S. 5 - *922 L. 266J 144 I.C. 394 

adjourned date, and the suit was decreed ex (Nag.) The mere fact that the original ap- 
parte held, that the case was not one where the plication to set aside an ex parte decree which 
summons was not duly served. 1931 L. 268. was made in time was consigned to the record 
Knowledge of the suit on a particular date is room would not m any way necessitate a fresh 
wholly immaterial; knowledge of the decree application. 55 I.C. 824. A subsequent appli- 
within 30 days is material for eomputing time. cation must be considered as merely one in 
1930 L. 397. See also 1931 L. 268. continuance of the suspended original applica- 

^CONSTRUCTION — NATURE OF KNOWLEDGE OF tion. Consequently no question of limitation 

DECREE. _The knowledge of the decree men- arises in such a case. 55 I.C. 824. An appli- 

tioncd in Art. 164 is knowledge of the parti- cation to set aside an order of adjudication of 
cular decree and not a knowledge of a decree, an insolvent passed ex parte has to be made 
A vague information about there being a under O. 9, R. 13, C, P. Code, and is governed 
decree is not sufficient for the period of limit- by Art. 164: 138 I.C. 347 = *932 L. 522. The 
ation to run against the applicant. The ques- limitation applicable for setting aside an ex 
tion whether the knowledge which an applicant parte decree under S. 1500! the Companies Act 
had on a particular date can be said to be a of 1882 is that provided by Art. 164. i L. 187 
knowledge of the decree, is practically a ques- =55 I.C. 820. Act not applicable to proceed- 
tion of fact, and in a case where applicant ings on the original side of High Court. 32 
filed an application for time in the execution C.W.N. 411. Application to set asides parte 
proceedings, from the fact that he knew that a decree—Security bond filed with application, 
decree was^ under execution, it cannot be but not verified—Verification after limitation 
inferred that he had complete information about period. Held, that the bond, though not 

the decree. 18 Pat.L.T. 72 = 1937 P. 17. See verified in the first instance, was perfectly good 
also 47 B. 485; 27 N.L.R. 53 = *34 I-G. 279= and effective and that the application was with- 
iqaiN. 119. ‘Knowledge’ in Art. 164 means in time. (29 A.L.J. 1049, Ref.) 1933 A.L.J. 
ccAain and clear conception of a fact, ».<?., of 992=1933^.933. See also ii O.W.N. 1639= 
the decree in the particular case and not of a 1935 O. 35. 

decree. 38 C. 394=15 C.W.N. 399. See also Meaning of Words — “Defendant”. —The 
qq LG. 621 = 1927 M. 381 ; 46 I.C. 777. The word “defendant” is wide enough to include 
time is 30 days from the date of the appli- the executor of the original defendant (since 
cant’s knowledge of the decree and not 30 days deceased) though not on record. 38 M. 442. 
of the knowledge of the suit. 1933 P. 279=12 “Summons.” —The summons referred to in 

P. 745 = *4 Pat.L.T. 326. Art. 164 is the summons for the first hearing 


Time from which period 
begins to run. 
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Description of application. 

Period of limitation. 

Time from which period 
begins to run. 

165. Under the Code of Civil Pro- 
‘908, by a person dispossessed 
of immovable property and disputing 
the right of the decree-holder or pur¬ 
chaser at a sale in execution of a 
decree to be put into possession. 

"W 

[Thirty days] 

' 

The date of the dispossession. 


‘Substituted by Act XI of 1923 for “Ditto ” 

NOTES. 

of the case, and there is no essential difference 
between the case where a suit is adjourned 
owing to the absence of the presiding officer or 
some other cause and a case in which a suit 
is remanded for retrial by the appellate Court. 
The underlying principle in such cases is that 
where the existence of the suit has been brought 
to the notice of the defendants by due service of 
a summons on them, it is their duty thereafter 
to inform themselves of what is being done in 
the case. 154 I.C. 429=1935 Pesh. 7. 

“Duly Served.”— The words “duly served” 
in Art. 164 are used in the same sense as in 
O. 5, R. 19 of the Code, and means “served” in 
such a manner as to give the defendant infor¬ 
mation of the proceedings taken against him. 
42 I.C. 6ii = m S.L.R. 71. See also 1928 M. 
b55 = 54 M.L.J. 448 ; 1928 M.VV.N. 49=1928 
M. 815 ; 1927 M. 507 = 52 M.L.J. 477 ; 1927 
M. 487 = 52 M.L.J. 512 ; 38 C.VV.N. 1066 ; 1939 
Rang. 43G. A defendant, who has been duly 
served cannot get an ex parte decree set aside, 
unless he can show that he \vas prevented 
unavoidably from appearing at the hearing and 
Art. 164 is a bar if he does not seek to set it 
aside within 30 days after the decree. 27 I.C. 
351=8 S.L.R. 153. Duly ‘served* in Art. 164 
cannot be construed to exclude a case where a 
summons was not served in sufficient time. 27 
f'C. 35*' case of substituted service a 

summons is duly served for the purpose of 
Art. 164, even though it docs notin fact come 
to the defendant's knowledge and as time runs 
from the date of the decree in such cases, an 
application for setting aside an ^.v parte decree 
made after the expiry of 30 days from the date 
of the decree is clearly barred by limitation. 
131 I.C. 344=1931 L. ri8. In the case of 
substituted service, the article lays down that 
when the order is rightly made and the service 
directed by the order is properly cfTccted, know¬ 
ledge of the defendant is immaterial and time 
runs from the date of the decree. 122 I C 
35-1930 M. 222; 1931 O. 369=132 I.C. 778! 
Where, however, an order for substituted 
service is improperly obtained, as being made on 
insufficient material contained in an application 
supported by affidavit, the summons cannot be 
said to have been duly served within the mean¬ 
ing of Art. 164, and the time accordingly runs 
not from the date of the decree but from the 
date when it first came to the knowledge of the 
defendant. 122 I.C. 35= 1930 M. 222; 1924 
L. 191. Substituted sciTicc cannot always be 
deemed to be due service within the meaning 
of Arts. 164 and 169. Due scmcc is one which 
has achieved the object of service by bringing 


against him to the knowledge of thp 
defendant or respondent. 134 I.C. 1202=193, 

920. See also 193, M. 812 
93 ' ; ■ 93 > A.L.J. 1049=193, A 
727 (F.B.) ; ,939 Rang. 436 = 1939 Rang.L.R.' 

Not,ce —VVhere summons is once served 
absence of not,ce of adjourned hearing will 
attract the application of Art. 164. 37 I C 

.39 I.C 354 =.932 L. 539. AJtidf does' noi 
apply to a case where the defendant alleges 

know- 

ledge of any of the proceedings. 12 I C 6^3 • 

.9.2 M.W.,V 36,. The notie'e of tleappltca: 

tion for final decree being as effectual £ if it 
had been served on him personally, the limita- 
Uon lor his application to set aside the «parU 
decree runs from the date of the decree, fqao 
j r Where the summons is served on a 
defendant too late to afford him sufficient op¬ 
portunity of appearing at the hearing of the 
suit. It IS not a case of a summons ‘duly served’ 
within the meaning^ O. 9. R. ,3, C. P. Code. 
In such cases the Court ought to issue fresh 
summons. An omission on the part of such a 
defendant to prosecute inquiry which might 
have led to a knowledge of the date of hearing 
cannot be regarded as culpable or wilful so as to 
carry with It the consequence of “knowledge*. 
Such a defendant will be witliin time if he 
applies lor setting aside the ^.v part4 decree 
within 30 days of actual knowledge of the decree. 

435 =(i 940 I M.L. 

J* 3 ^ 9 - 

Appeal.— No appeal lies against refusal of 
an application to set aside an ex parte decree. 
Thcie is no inherent power to extend time 
prescribed by Art. 164. i P. 277=1022 P ±iq 
REVisioN.-The lower Court acting on ccxtlL 
decisions then m vogue held substituted service 
was due service. Subsequently a slightly modi¬ 
fied vie\v was taken in other castS. Held, it 

was not a case for interference in revision. 138 
I.C. 146=1932 M. 472. ^ 

' and Appucability.— 

\\hcre the judgment-creditor fails to apply 
fop removal of an obstruction under O. 21, 
R« 97 » Within 30 days, he is not debarred from 
making an application under O. 21, R. 33, to 

obtain a fresh warrant for possession. He need 

not file a suit for that purpose. Art. 163 has 
nothing to do tvith such an application for 
warrant for possession. 146 I.C. 11=35 Bom. 

L.R ,033=1933 B. 457 (F.B.). But it will be 
applicable notwiUistanding the fresh order for 
possession to a subsequent application in res¬ 
pect ol the same obstruction, and if the obst- 
l ucttonis by the same person and in the same 
character, the mere fact that tlie deciee-holder 
*' '.pp >>‘ig under a fresh warrant for possession 
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Description of application. 

1 

• 

Period of limitation. 

Time from which period 
begins to run. 

166, Under the same Code to set 
aside a sale in execution of a decree, 
^[including any such application by a 
jndgment-debtor.] ; 

“[Thirty days] 

The date of the sale. 

k 


LEG. REF. 

^ Added by Act I of 1927. 

2 Substituted by Act XI of 1923 for “Ditto.” 

NOTES. 

would not make the obstruction a fresh ob¬ 
struction. 1933 B. 457 (F.B.) An application 
by judgment-debtor for re-delivery of property 
not covered by decree alleged to have been 
delivered is governed by Art. i8i and not Art, 
165. 46 B. 1031 = 1922 B. 271. See (2/jo 34 I 
C. 231 = 14 A.L.J. 401 ; I Lah.L.J. 230. 
Art. 165 applies to proceedings under O. 21, 
R. 100, C. P. Code. 1925 C. 287 ; 58 G. 55 = 
132 1.0.631 = 1931 C. 385. Where the claim¬ 
ant preferred his petition under O. 21, R. 100. 
within 30 days of his dispossession bringing 
the judgment-creditor and the auction-purchaser 
on record but failed to bring the sub-purchaser 
on lecord till he had notice of the sub-pur¬ 
chase and after 30 days:that the petition 
was not barred by limitation, S. 22 not apply¬ 
ing to applications, 58 G. 55 —* 93 ^ G. 385. 
Art. 165 was not intended to apply to an 
application by judgment-debtor. Art. 181 ap¬ 
plies to an application for restoration of posses¬ 
sion. I Lah.L.J. 230. See also 46 B. 1031; 35 RCI. 
231 supra. Application to set aside sale of plots 
not specified in the mortgage-deed and the decree 
for sale, and for recovery of possession comes 
under Art. 165 and not under Art. 166. 24 

I.G. 137=17 O.G. 94. 

Art. 166 : Scope and Application.— 
Purchase by a decree-holder without 
obtaining leave to bid is irregular and 
not void and an application to set it aside 
is governed by Art. 166. 41 B. 357 — 39 
3. Under O. 21, R. 89, read with R. 92 (3), 
C. P. Code, and Art. 166 of the Limitation 
Act, it is necessary that not only the appli. 
cation but also the deposit must be made 
within thirty days of the date of the sale, and 
this period carmot be extended by the Courts, 
S 148, C. P. Code, being inapplicable. 36 

P.L.R. 101 = 1934 L. 875- But where the 

deposit by the judgment-debtor was not made 
in time owing to unnecessary delay on the 
part of the Court in issuing the chalan, 
there is no reason why he should suffer m 
consequence. Art. 166 is not limited to appli¬ 
cations under O. 21, Rr. 89 to 9* l[Be 
C. P. Code. It is perfectly general and refers 
to an application under the Code to set 
aside a sale in execution of a decree. 54 

I.C. 431=46 C. 975 * 45 466= 

(1937) I M.LJ. 569 i LL.R. (194^) 361* 

An application to set aside a sale in execu¬ 
tion of a decree passed against the father, 
on the ground that the property sold belong 
to the applicant and not to his father, is 
governed by Art. 166. 1936 N.L.J. 369 

1938 Nag. 558; 1937 Mad, 560= (1937) i 


M. L.J. 569. Art. 166 cannot overside the 

special provision contained in O. 34, R. 5, 
C. P. Code. (1937) I M.L.J. 569. An appli¬ 
cation to set aside . an execution sale on the 
ground that the sale was bad and a nullity 
as it was held without the valuation as re¬ 
quired by S. 13 of the Bihar Money-Lenders 
Act falls under O. 21, R. 90, C. P. Code, 
and is governed by Art. 166 and is barred if 
preferred beyond 30 days of the sale. The 
mere fact that the application is labelled as 
being under Ss. 47 and 151, C. P. Code, will 
not take it out of O. 21, R. 90, C. P. Code, 
so as to make it maintainable though 
preferred beyond 30 days. 23 Pat. L. T. 139. 
See also 45 M. L. J. 829. The period 
of limitation under Art. 166 being fixed 
by statute and not by the Court, it cannot be 
extended under S. 148, C. P. Code, or under 
S. 5, Limitation Act. 148 I.C. 1082=1934 
Pesh. 25. The Court cannot extend limita¬ 
tion in case of application to set aside sale. 
57 I.C. 224. An application to set aside an 
execution on the ground of fraud must be 
made within the time prescribed by Art. 166. 
51 I.C. 447. An application to set aside an 
execution sale on the ground of illegality though 
falling under S. 47 of the Code of Civil 
Procedure and not under O. 21, R. 90, is 
governed by Art. 166. 18 L.W. 780=45 M. 

L.J. 829. See also 130 I.C. 708=1931 A.L.J. 
119=1931 A. 145; 1941 Pat. 566. Where an 
application is made after 30 days of the sale 
to set aside an execution sale on the ground 
that the proclamation of sale was not made 
in the village where the property was situate, 
Art. 166 bars the application. 19 L.W. 780= 
45 M.L.J. 829. An application to set aside an 
execution sale on the ground that there was 
no attachment prior to the sale or that there 
had been a defective attachment falls within 
Art. 166. I R. 533=1924 I^; 124. An ap¬ 
plication to set aside an execution sale what¬ 
ever its nature and whether falling under 
S. 47, G. P. Code, or O. 21, R. 90, C. P. 
Code, is governed by Art. 166 and not by Art. 
181. 43 M.L.J. 184=1922 M. 417. See also 
16 L.W. 934=1922 M. 95; I.L.R. (1938) I 
Cal. 280=42 C.W.N. 87=1938 Cal. 113; 41 
P.L.R. 436=1939 Lah. 113; (1940) 2 M.L.J. 
503; 1941 Pat. 566; 61 I.C. 823=1921 P. 
181. But see also 43 M. 13. See contra 145 
I.G. 113=1933 L. 570. Art. 166 governs an 
application to set aside a sale under O. 21, 
R. 90 of the C. P. Code. 57 I.G. 404; 8 O.W. 

N. 633. An application by a defendant who 
is exempted by the decree from liability to 
set aside a sale of his property in execution 
by the plaintiff, is governed by Art. 181 and 
not by Art. 166. 43 M. 313=38 M.L.J. 62. 
If ^ execution sale is .a nullity, i.e.y made with* 
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[Art. 167 


Description of suit. 

Period of limitation. 

Time from which period 
begins to run. 

■ 

*67. Complaining of resistance or 
obstruction to delivery of possession of 
immovable property decreed or sold 
in execution of a decree. 

^[Thirty days] 

The date of the resistance or 
obstruction. 


LEG. REF. 

’ Substituted by Act XI of 1923 for '‘Ditto.** 

NOTES. 

out jurisdiction, or is void ab iniliOy Art. 181 
governs “an application to set it aside and nol 
Art. 166. 47 Mad. 313 ; 1931 L. 586=132 LG 
493- also 1941 Pat. 566=163 I.C. 34= 

*930 P* 496; 1937 R. 126 (Property sold in 
excess of the property mortgaged). Where a 

A ^ execution of a decree is a nullity, 

t c ^PP*y- 23 LG. 251 = 26 
See also 1930 L. 17; 1934 A.LJ. 

r'r T ’ ’ 93 ® 496; 1937 Rang. 

12b, 5 C.L.T, 22; 1940 Pat. 303. A sale held 

without notice of sale proclamation to judgment 

debtor IS not a nullity and an application to 

set It aside is governed by Art. 166. 52 I.C. 

809-11 L.W. 59 An objection or application 

by a judgment-debtor after the sale that his 

property is not liable to attachment and sale 

under sec. 60 is an objection under see 47 

and IS governed by Art. 166. 30 N.L R 

135=148 Lc. 200=1934 N. 82. Art. iee 

applies to an application to set aside an execu¬ 
tion sale which is not void but voidable. But 
if the sale is void or a nullity, the period of 
limitation applicable is that prescribed bv 
'®’- ’9 Pat. 393 = 21 Pat.L.T. 223=1940 

Pat. 303. Where certain property sold in 
execution of a decree which is executable only 
against the assets of the deceased judgment- 
debtor in the hands of his son, an application 
to set aside the sale by the son on the ground 
that part of the property sold W'as his per¬ 
sonal property falls under Art. 166 and not 

wu" ’*?’• '®9 PC. 256=1940 Pat. 192. 
Where there is an execution sale of an insol¬ 
vent s property after his adjudeiation and in 
Ignorance of it, and the Official Receiver applies 
to have It declared void, Art. 181 would appear 
to be the more suitable article applicable to such 
an application than Art. 166 which 
appli^cs only to applications under Rr. 8 q to 
9 t ofO. 21, G. P. Code. 1940 N.L.J. 505=1940 
Nag. 414. Though an application by a judg¬ 
ment-debtor for setting aside sale (on the ground 
that he was not notified either under O. 21 

n or for execution iindci 

r ^ate of the preparation of 

he sale proclamation) falls under sec. 47, still 

rno' 166. 130 I.C 708= 

93 * A .143, On this article, see also 47 C L T 

.928 C. 60; V928 m! 
venev) (Setting aside sale in insol- 

H , • 493 (Court sale by Registrar 

perS Tp ? if pro- 

52 M L ‘■'Side rent sale); 


missed as withdrawn—Sale upheld in appeal_ 

Fresh application to set aside sale—Continuance 

of earliar petition—Extension of time—C. P. 
Code, O. 21, Rr. 89 and 90. 40 L.W. 266= 

*934 ^L 593 = 87 M.L.J. 189. See also 42C.W 

N. 478. 

Starting Point.— For an application to set 
aside a sale in execution, limitation begins to 
run from the date of the sale and not the date 
of corffirmation or date of deposit of 25 per 
cent. 17 I.C. 884. See also 1936 P. 558=1940 

O. W.N. 381 = 1940 Oudh 261. Butjw 8 O.W 
N-633=132 LC. 263=1931 0.291 (sale com¬ 
plete only when a declaration about a person 
being the purchaser is made and a deposit of 
of the purchase-money is made and not where 
the bid is made. Where property to be sold in 
execution of a decree is self-acquired revenue 
paying land belonging to the judgment-debtor 
and the papers are sent to the Collector for 
sale under the Oudh Civil Rules, the Collec¬ 
tor is acting merely as a sale officer under 
the directions of the executing Court and the 
Court remains seized with the execution and 
the sale is not completed until the Court 
formally accepts the bid and declares the pur¬ 
chaser under O. 21, R. 84, C. P, Code. The 
starting period of limitation under Art. 166 for 
an application to set aside the sale, is the date 
on which the Court approves of the sale and 
declares the purchaser. 1531.0.719=19350. 

131. See also 1938 N.L.J. 10. Where no fraud 
is made out, the question of the date of know¬ 
ledge of the judgment-debtor is irrelevant. 140 
LC. 732 = 36 C.W.N. 242=1932 C. 627. See 
also 1936 P. 558. Where an execution sale is 
alleged to be fraudulent and collusive, the 
period of taking proceedings to set aside the 
sale, in the case of fraud, would be three 
years from the time when the sale took place 
or when the plaintiff knew of the fraud. 74 
I.C. 202. Sale when complete. 106 I.C. 333= 
1928 N. Ill; 8 O.W.N. 633=1931 O, 291. 
An application to set aside a sale is made in 
time if ser\ice of the notice of motion is 
made within time. The fact that it comes on 
for disposal after the time prescribed docs not 
matter. 60 C. 1106=1933 G. 886. Where a 
purchaser has actual notice of the applica¬ 
tion to set aside a sale, the absence of formal 
notice is not a bar to the maintainability of 
the application. 60 C, 1106=1933 G. 886. 

Art. 167 .—Acquiescence in the obstruction 
to previous attempt to obtain delivery of 
possession is no bar to a second application 
for removal of obstruction, though made more 
than 30 days after the acquiescence in the 
earlier obstruction. 66 LC. 722 = 1921 M.W. 
N. 698. The failure of the decree-holder to 
complain of obstruction under O. 21, R. 97, 
C. P. C*odc, within 30 days prescribed by 
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Dcsccription of application. 


Period of limitation. 


Time from which period 
begins to run. 


168. For the re-admission of an 
appeal dismissed for want of prosecu¬ 
tion. 

^[Thirty days] 

The date of the dismissal. 

170. For the re-hearing of an 
appeal heard ex parte. 

^[Thirty days] 

1 

The date of the decree in appeal 
or, where notice of the appeal was 
not duly served, when the appli¬ 
cant has knowledge of the decree. 

160. For leave to appeal as a pauper. 

171. Under the Code of Civil Pro¬ 
cedure, 1908, for an order to set aside 
an abatement. 

[Thirty days] 

[Sixty days] 

The date of the decree appealed 
from. 

The date of the abatement. 

172. Under the same Code by the 
assignee or the receiver of an insolvent 
plaintiff or appellant for an order to 
set aside the dismissal of a suit or an 

appeal. 

1 [Sixty days] 

The date of the order of dis¬ 
missal. 


LEG. REF. 

» Substituted by ActXi of 1923 “ Ditto. 

® The words “sixty days’* were substituted 

by Act XI of 1923, Sch. 1 . 

NOTES. 

Art. 167 is no bar to a fresh application for 
delivery of possession under O. 21, R. 95. 
24 I.C. 512. See also 1933 N. 369; 161 I.C. 
524=1936 S. 11=30 S.L.R. 290. 

Art. 168 .—Where no date is fixed for the 
hearing of an appeal and no notice is given 
to the parties of any date for which the hear¬ 
ing has been fixed, an order dismissing the 
appeal for default is without jurisdiction. 
1924 L. 279. The limitation allowed to a 
party seeking to set aside an ex parte order 
dismissing his appeal in default, runs from the 
date of the order and not from the date of 
the knowledge. The inherent power of the 
Court to break through the provisions of sec. 3 
of Limitation Act cannot be invoked to enable 
it. I L. 363=58 I.C. 789. Assuming that 
an application under sec. 151, C. P. Code, 
lies for the re-admission of an appeal dis¬ 
missed for want of prosecution, (here is no¬ 
thing in the terms of Art. 168 to exclude 
such an application from the operation of the 

article. 13 Luck. 425=193? O.W.N. 7437 =^ 93 ?^ 
Oudh 426. An application for restoration of 
an appeal which has been dismissed for default 
of prosecution is . governed by Art. 168 and 
sec 5 has no application to such a case 
142 I.C. 185=1933 R- 96. Where an appeal 
is dismissed for non-appearance of the appel¬ 
lant under O. 41, R* i 7 > C. P. Code, the 
only course open to the appellant is to have 
it restored under O. 4*1 R* within the 

period of 30 days prescribed by Art. 168 
and Court cannot exercise its inherent powers. 

47 M. 17 = 45 M.L.J. 813. There is no dis¬ 
tinction in principle or substance between an 
appeal dismissed on the day fixed for the 
hearing for default in payment of process-fee 

under O. 41, R. 18, and an appeal dismissed 


before the hearing for default in payment of 
process-fee or of'the costs of preparing the 
paper book. They stand upon the same footing 
and cannot be differentiated, and an appli¬ 
cation to restore an appeal in the one case is 
ejusdem generis with similar applications in the 
orher cases. In each instance the appeal is 
dismissed for want of prosecution, and to an 
application to restore any such appeals. Art. 168 
applies. 1930 R. 2 q 8 (F.B.). An application 
for the restoration of an appeal dismissed for 
failure to furnish security for cost is governed 
by Art. 168. 61 M.L.J. 618. Even if Art. 168 
does not apply, such an application ought to 
be made within a reasonable^ time, and by 
analogy should be made within 30 days. 40 
I.C 234=28 C.L.J. 163. 

Art. 169.—61 M.L.J. 920=134 I.C. 

1202=1931 M. 813 cited under Art. 164 as to 
substituted service being due service. The 
expression “notice of appeal” in Art. 169 should 
be taken to mean notice (actual or constructive) 
of the date on which the appeal is disposed of 
and not the filing of the appeal. 42 P.L.R. 
38=1940 Lah. 49. 

Quaere .—Whether the expression “notice of 
appeal” in Art. 169, refers to first notice as 
regards the appeal having been filed or to the 
subsequent notice as to the dates fixed for hear¬ 
ing, see 1933 L. 882. 

Art. 170 .—A memorandum ot appeal un¬ 
stamped and presented along with a pauper 
petition cannot, if it is stamped subsequently 
after the period of limitation, and after the 
pauper petition is dismissed, be treated, as an 
appeal filed on the day on which the memo¬ 
randum was filed and is therefore barred. 22 
I.C. 884. See 7 P. 827 for memo, of cross- 
objections in forma pauperis in appeal. 

Art. 171 .—Where one legal representative 
of a deceased party is brought on record in 
time, there is no bar by time if others are 
brought in subsequently. 13 LG. 313 = 22 
M.L.J. 169 (3 A. 517; 12 B. 48, Foil.). 
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[Mr. 176 


Description of suit. 


Period of limitation. 


17:^. For a review of judgment ex¬ 
cept m the cases provided for bv Art 
toi and Art. 162. 

' 74 - For the issue of a notice 
under the same Code, to show cause 
why any payment made out of Court 
ot any money payable under a decree 
or any adjustment of the decree should 
not be recorded as certified. 

175. For payment of the amount of 
a decree by instalments. 

176. Under the same Code to have 
the legal representative of a deceased 
plainuff or of a deceased appellant 
made a party. 


Ninety days 


« • 


^[Ninety days] 


• • • 


Six months 


•[Ninety days] 


• • 


• • 


, LEG. REF. 

The words “Ninety days” were substituted 
by Act XI of 1923. 

J_Substituted by Act XXVI of .920 for, 

NOTES 

Art. 173 .—An application for a review of 
a decree of the High Court must be present- 
cd within 90 days of the decree and every 
days delay over that period must be duly 
accounted for. 32 I.C. 100=3 L.VV. 244. See 
also 30 Bom.L.R. 668 (subsequent regulation 
not a ground for review). 1929 A. 485. The 
fact that the judgment-debtor had no know¬ 
ledge of the order makes no difference. It 
IS open to the judgment-debtor in such a case 
to apply under sec. 5 for an extension of the 
period of limitation, if in fact he could prove 
that he had no knowledge. 1929 A. 485. Under 
Art. 173, 90 days time is allowed to the peti- 
loners for review from the date of their know¬ 
ledge, but the contention that, where the 

knowledge IS after that period, there is no period 

prescribed by the Limitation Act and Art. 181, 
at most applies IS wrong. 119 I.C. 99=1929 

Art. 174 Art. 174 is applicable only to a 
CAse where the judgment-debtor seeks to inform 
k ^ payment alleged to have been 

T »• I j Court to the decree-holder. 

Article does not apply to an application by tlie 

decree-holder himself. 26 C.W.N, 529=35 C. 

Al/ L. 194. See also 1939 

annlv^ 1* 12 * 95 * This rule would 

apply whether the payment pleaded is sought 

to be proved against the decree-holder or his 

assignee. 1934 A.L.J. 198=1934 A. 200 In 

alIcged, 3 Shc judgment- 

WmselfTVr Court and protect 

himself, but he cannot be allowed to evade the 

under S. 47. 13 I.C a.2a= 

remed^bv’ P'"'- judgment-debtor has ^his 

infi ®tiit properly framed. 16 C.WN 

ofsal^sir'""^ property in execution 

toset of—Application 

to set aside on the ground of “ fraud Umita- 


Time from which period 
begins to run. 

The date of the decree or order 


When the payment or adjust¬ 
ment is made. 


The date of the decree. 


The date of the death of the 
deceased plaintiff or appellant 


= in 


tion. 152 I.C. 763=40 L.W. 622. A mortga¬ 
gor can claim an account of receipts and 
disbursements of income of the mortgaged pro¬ 
perty during the time the mortgagee was in 
possession under the decree. 38 1.0.675=39 
M. X026. An application by a judgmc.nt-dcb- 
tor to record satisfaction of decree made by 
mm more than three years from the date of 
the revised decree against him is barred, even 
mough it may be within three months from the 
date of the revised decree as against other de¬ 
fendants. 31 I.C. 917, See also 115 1 ,C. 

*935 M. 581=69 M.L.J. 77. 

Art. 175 —The date of the decree is not a 
terminus a quo of an execution application if 
^ere is an agreement between the parties alter¬ 
ing the date. 1923 L. 381. On this article, 
see also 58 I.C. 393. Where an appeal is pre¬ 
ferred, the date of the appellate decree is the 
starting point, even though the appeal is dis¬ 
missed. 135 LG. 858=1932 R. 54. 

Art. 176 —Neither Art. 176 nor Art. 177 
applies to a case where the deceased is neither 
plaintiff nor an appellant nor a defendant nor 
a respondent, but is merely an applicant or 
opponent, in a proceeding which is instituted 
as a preliminary step to the filing of a suit or 
of an appeal. 28 S.L.R. 150=148 I.C. 819= 
*934 S. 36. Where on the death of a sole 
plaintiff before trial, the Court dismisses the 
suit for default of appearance, the order is un¬ 
sustainable, and it is open to the legal repre¬ 
sentative of the deceased plaintiff to apply 
within the time prescribed by Art. 176, to be 
made a party. 35 A. 331 = 25 M,L.J. 148 
(P.C.) Amending Act (XXVI of 1920) is not 
retrospective. 36 C.L.J. 263=1922 C. 491. 
An application under O. 22, R. 3 to bring on 
record the legal representative of a deceased 
appellant is governed by Art. 176 and S. 6 
does not apply to such an application 35 I.C. 
438. Two rival claimants—Application of one 
in time—Other’s application barred. The 
latter cannot continue suit revived by the for^ 
mer. 104 LG. 398=1927 N. 343. D^th of 
plaintiff—Legal representative living in different 
proWnce presenting application to be made 
party on knowing of death—Ordinary period 
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Description of application. 


Period of limitation. 


Time from which period 
begins to run. 


177. Under the same Code to have 
the legal representative of a deceased 
defendant or of a deceased respondent 
made a party. 

178. Under the same Code for the 
filing in Court of an award in a suit 
made in any matter referred to. 

179. By a person desiring to appeal 
under the ®[Code of Civil Procedure, 
1908] to His Majesty in Council f r 
leave to appeal. 

180. ly a purchaser of immovable 
property at a sale in execution of a 
decree for delivery of possession. 


^[Ninety days] 


•[Six months] 


^[Ninety days] 


Three years 


f The date of the death of the 
deceased defendant or respon¬ 
dent. 

The date of the award. 

The date of the decree appea¬ 
led from. 

When the sale becomes abso¬ 
lute. 


LEG. REF. 

1 Substituted by Act XI of 1923, S. 2 and 
Sch. I, for ‘'Ditto” 

* Substituted bp Act XXNI of 1920, 2, for 
“Ditto”. 

• Substituted by Act X of 1930. 

NOTES. 

of limitation can be extended. 1929 L. 634= 
119 I.C. 759. See also 1940 O.A. 518. 

Art. 177 .—See 28 S.L.R* 150 noted under 
Art. 176. The period of limitation was origi¬ 
nally six months under the article. Act XXVI 
of 1920 sought to reduce the period to 90 days 
in the case of both Arts. 176 and 177 but 
amended only Art. 176 and left the words 
“ditto” in Art. 177 alone to denote the altered 
period of limitation under Art. 176 above. 
This led to some conflict of decisions as to 
which, see 1923 B. 294 ; 50 C. 549 ; 1922 L. 
211 ; 62 I.C. 52. The amending Act XI of 
1923 made the position clear by substituting 
“Ninety days” for the “ditto”. See 4 L. 317 
= 1924 L. 65. Art. 177 has no application to 
execution proceedings. 10 I.C. 405 ;ii P.546= 
1932 P. 222 ; nor to forma pauperis enquiry. 
116. I.C. Ill (2) = i929 S. 136; butappliesto 
an appeal against an order in execution pro¬ 
ceedings; ifinsuchan appeal a respondent dies 
and.his legal representative is not brought on 
record within the time limited, it would abate. 

151 LG. 777 (0=40 L.W. 623=1934 M. 664 

(i) Applications to bring on record the legal re¬ 
presentatives of a deceased person are governed 
by Art. 177 and not Art, 181 : 55 1006= 

1932 M. 574=63 M.L.J. 827. Where a suit 
was dismissed for defaul t but the order of 
dismissal was subsequently set aside, and, 
during the interval, some of the defendants 
died, an application for impleading their heirs, 
after three months of the deaths of the de¬ 
fendants but within three months of the date 
of the restoration order could be entert^ned. 
15R.D. 476=12 L.R. 237(Rev.). The Limita¬ 
tion Act does not apply to proceedings under 
the Companies Act ; when a member against 
whom an application is made for an order 
for the balance of contributions due from him 
dies pending the application, it is not neces¬ 
sary that his heirs should be substituted 
within 90 days as prescribed by the Limita¬ 
tion Act. The matter of the liability of the 
legal representatives is governed by S. 160 of the 

CCM -448 


Companies Act and on the death of the mem¬ 
ber the liability automatically falls upon the 
representatives. 19 Pat. L. T. 214=1938 
Pat. 287. 

17g.—The time for an application to 
file the award begins on the date the award 
is delivered to the parties and not the date 
of signatures by the arbitrators. 48 I.C. 7 ^** 
An application to file an award beyond 6 
months after date of its being given, is barred 
under Art. 178. Ss. 5 and 12 do not save 
limitation. 38 A. 85 = 31 I.C. 899. An arbi¬ 
trator’s award does not become invalid 
merely because it has not been made a rule 
of the Court within the prescribed period of 
limitation. 1930 O. 51 (i). An application 
under para. 20 of Sch. II, G. P. Code, is 
not the only remedy open to a person in 
whose favour the award is made. He can 
file a regular suit in which case Art. 178, 
does not apply. 1935 L. 134. 

Art. 179 .—In cases of application for 
leave to appeal to His Majesty in Council, 
the time for obtaining copies can be deduct¬ 
ed for purposes' of limitation, i P. 429=3 
P.L.T. 289=1922 P. 255. See also 105 I.C. 
852. Application for leave to appeal in a case 
under the Income-tax Act is also within the 
article. 59 C. 251 = 36 C.W.N. 127=1932 C. 
587. Where there are two cases, two appli¬ 
cations must be filed. Where only one is 
filed in time, the party cannot file another 
out of time. 140 I.C. 70=1932 L. 441. 
Application for leave to appeal against ^ an 
order calling for finding can be made within 
20 days from the final decree in the case. 

35 Bom.L.R. 415=1933 251 = 145 I-G. 258. 

See also Pesh. 3 (application to file award 
under Arbitration Act, Art. 181 and not 
Art. 178 applies). In a case where an appli¬ 
cation for the review of a judgment sought 
to be appealed against is summarily rejected, 
obviously because the grounds did not come 
in any way within the grounds prescribed by 
law to justify a review, the time so taken, 
cannot be excluded in computing the period 
of limitation for an application for leave to 
appeal to Privy Council against the said 
judgment. 1941 A.W.R. (Rev.) 1090=1941 
O.A. (Supp.) 880. 

Art. 180 .—Where an auction-sale was con¬ 
firmed before the Limitation Act of 1908, but 
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Description of application. 


Period of limitation. 


Time from which period 
begins to run. 


i8i. Applications for which no 
period of limitation is provided else¬ 
where in this schedule or by section 48 
of the Code of Civil Procedure, 1908. 


* [Three years] 


When the right to 
ues. 


apply accr- 



LEG. REF. 

' Substituted by Act XI of iq 2'1 and ,Sch. I, 
for “Ditto”. 

NOTES. 

the application for possession was made after 
the coming into force of the Act, the applica¬ 
tion is governed by Art. 180 and is barred, if 
not made within three years from the date 
when the sale became absolute. 27 I.C. 420. 
An application for delivery of property sold in 
Court-auction .‘^hould be made within 3 years 
from the date when the sale becomes absolute. 
In construing the meaning of words “when the 
sale becomes absolute” in Art. 180, regard 
must be had not only to the provisions of O. 
21, R. 92 (i) but also to the other material 

sections and orders of the Code including those 
which relate to appeals from orders made 
under O. 21, R. 92 (i). Where, therefore, 

there is an apoeal from an order of the Judge 
disallowing the application to sot aside the sale, 
the sale will not become absolute within the 
meaning of Art. 180, until the disposal of the 
appeal, even though the jtidge may have con¬ 
firmed the sale, as he was bound to do when 
he decided to disallow the above-mentioned 
application. (1932 C, 7^ Rev.; 56 C. 608, 
Overr.) 61 I.A. 248 61 C. 945=1934 P.C. 
134 = 67 M.L.J. 79 (P.C.); 62 C. 66=1935 C. 
333 * application by a decree-holder pur¬ 
chaser for delivery of possession of the pro¬ 
perties purchased by him in Court-auction is 
not an application to execute the decree and 
JS governed by Art. 180. 32 I.C. 993 -3 L.W. 

191; *03 I.C. 335. Sff also 7 L.W. 16 = 43 I-C. 
* 5 - Application under O. 21, Rr. 90 and 92— 
After statutory period—Sale partially set aside— 
Application by purchaser for possession—Limw 
lation—Suspension of. Sfe 43 M. 185 = 54 

66 (F.B.). See also 1941 Pesh. 10. Revival of 
prior proceedings. See 25 L.W. 108=1927 M 

39 I- 65 M.L.j. 305=1933 M. 745 

fallowing 50 M.L.J. 215. 

Art. 181 : Construction of Article. —The 
expression “right to apply” in Art, 181 should 
not be rigidly construed. 18 N.L.R. 58=1922 
N. 217. Art. 181 docs not apply to an appli¬ 
cation under S. 16 of the Telegraph Act. such 
an application being in the nature of a plaint 
44 P-L.R. 275. 

Applicability of Article—General—A rt 

differ' article adapted to many 

words in 

broad common law principle. They have to 
be intcrpret^cd and applied according to the 
substance of each case. 60 C. 19=19330. 251! 


As to the scope of the article, see 8 Pat.L.T. 
28. Art. 181 applies to all applications for 
making of which the C. P. Code gives authority 
and to no others, i L. 187 = 55 I*C. 820; 
102 I.C. 543^1927 N. 262; 39 I.C. 653 (P.); 
145 I.C. 893=1933 A.L.J. 1283=1933 A. 789 
(F.B.). The preparation of a decree-sheet in a 
partition suit is merely a ministerial act to 
which the provisions of Art. 181 .do not apply. 
188 1.0.577 = 42 P.L.R. 148=1940 Lah. 202. 
Order for final decree for partition—Applica¬ 
tion offering to file stamp paper to have final 
decree engrossed on it is not subject to limita¬ 
tion. 1937 Oudh 409. See also 60 I.C. 123= 

12 L.W. 535 (Act applies only to applica¬ 
tions under C. P. Code). But 54 A. 1^7= 
60 LA. 13 = 64 M.L.J. 403= 1933 P.C. 63 (P.C.) 
in which the question as to the applicability of 
the article to applications by the Liquidator 
under Art. 186, Companies Act, was doubted. 
Art. 181 applies to all applications to Civil 
Court, unless they are governed by some other 
article or pro\ision. 1928 N. 194. In determin¬ 
ing whether the article applies, the substance 
of the application and not its mere form is to 
be looked to. 49 A. 276 = 25 A.L.J. 201 = 
1927 A. 16 (F.B.). See also 19 N.L.J. 101 
(application under S. 62 C, P. Tenancy Act). 
\Vhere a sale is void ab initio for want of juris¬ 
diction, it is not necessary for an applicant to 
ask the Court to order the purchaser to deli¬ 
ver back to him the property on the ground 
that he had obtained no title to it. Where 
the applicant makes such an application, it is 
governed by Art. 181 and not by Art. 166, 
and the mere fact tliat he has also asked for 
setting aside the sale will not affect the nature 
of the application. 1937 R. 126. See 1940 
C.W.N. 105= 1940 Pat. 303; 1936 Pat. 4^= 
42 C.W.N. 87; 1940 Pat. 192. A decision given 
under S, 152, C. P. Code, granting an appli¬ 
cation for amendment of a decree is an order 
and not a decree. Hence, an application to 
set aside such an or 'cr is governed by Art. 
181 and not by Art. 164. 1451.0.823=1933 

R. 264. The Limitation Act provides periods 
\vith reference to suits, ap|>eals and applications, 
the last being matters arising out of suit. It 
has no application to proceedings in insol¬ 
vency. 29 LG. 168=17 M.L.T. 347. See also 
60 I.C. 123=12 L.W. 535; 52 I.C. 188=1924 
L* 33 *. Art. 181 governs application for an 
order absolute under S. 89, T. P. Act, and 
limitation commences on the date of the appel¬ 
late decree. L.R. 3 P.C. 174 (P.C.). An appU- 

making conditional decree passed 
absolute w’ould be governed bv 
1923 A, 29. An application under 


cation for 
by consent 
Art. 181. 
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S. 26-J of the B. T. Act governed by Art. i8i. 
38 C.W.N. 50. See also 1937 R.D. 509 (Agra 
Tenancy Act). Whether articles applies for leave 
to appeal to His Majesty in Council from a 
criminal appeal decided by High Court. 38 
C.L.J. 406= 1924 C, 338. An application for 
leave to appeal to Privy Council in a case 
under the Income-tax Act is governed by Art. 
179 rather than Art. 181. 59 O. 251 = 1391.0. 
236 = 1932 C. 587. Application for recording 
part-payment and for execution as regards 
balance. 26 C.W.N. 529 = 35 C.L.J. 71 = 1922 
C. 30. A certification by the judgment-debtor 
under O. 21, R. 2, C. P. Code, is an application 
under Art. 181, whereas one by the decree- 
holders cannot be held to be such. For the 
latter, there is no period of limitation. 15 
Pat.L.T. 457= 1934 P. 380. See also 1938 Nag. 
281. The law does not require any application 
being made to bring on the record the legal 
representatives of a judgment-debtor and an 
execution application against them is not barred, 
merely because no application to substitute the 
legal representatives is made within three years 
of the death of the judgment-debtor. 1934 L. 
55. Whether Art. 181 applies to an appli¬ 
cation to enforce an injunction under O. 21, 
R. 32, C. P. Code, or whether there is no 
limitation for it ^^.6 C. 103 = 45 I.C. 864. 
See also 162 I.C. 303—1936 L. 334. Applica¬ 
tion for substitution by assignee of preliminary 
decree. 20 I.C. 685= 18 C.W.N. 450. Appli¬ 
cation to bring on record the legal represen¬ 
tatives of a deceased person is governed by 
Art. 177 and not Art. 181. 55 M. 1006=1932 
M. 574=63 M.L.J. 827. Where a person is 
not a party to suit or appeal, but on his 
death his legal representative is sought to be 
impleaded, Art. 181 applies and not. Art. 177. 
1924 L. 316. Where properties are sold in 
execution of an ex parte decree, and the ex 
parte decree is subsequently set aside, an appli¬ 
cation to set aside the e.xecution sale is gov¬ 
erned by Act. 181, and limitation starts from 
the date when the ex parte decree was set 
aside. 43 B. 235=48 I.C. 140. Art. 181 and 
not Art. 165 applies in case of an application 
by a judgment-debtor for restoration of im¬ 
movable property delivered in execution pro¬ 
ceedings in excess of what has been decreed 
by the Court. 42 M. 753 = 37 M.L.J. 340. 

Also to objection to execution proceedings 
(wrongful delivery). 4 Luck. 209=1929 O. 
76. An application to set aside an attachment 
and sale in execution, bv the judgment-debtor 
who continued in possession is governed by 
Art. 181. The right to apply accrued, not 
from the date of sale, but from when the 
notice of attachment served on him was retur¬ 
ned. 133LC. 858 = 33 Bom.L.R. 781 = 1931 B. 
446. Where there is an obstacle to the execution 
proceedings, for inrtance, possession of the pro¬ 
perty by a third party, as soon as that 
obstacle is swept away by a Court of com¬ 
petent jurisdiction declaring the title of the 
judgment-debtor to the property as against 
that party, the duty again arises upon the 
decree-holder to take execution proceedings 
within three years notwithstanding the fact 
that that party has filed an appeal. 40 P,L.R. 


481 = 1938 Lah. 695. See also 1936 Sind i i* 
An application by the Official Receiver for 
having a transfer made by the insolvent avoi¬ 
ded is not governed by Art. tSi. The article 
applies only to applications made under 
C. P.Code. 60 I.C. 123 = 12 L.W. 535; 55 
I.C. 820=1 L. 187; 1927 N. 262. 1940 

N.L.J. 505. But^^e 52 I.C. 188=1924 L. 331 - 
Art. 181 will apply only when there are defi¬ 
nite circumstances excluding Art. 182. An 
oral agreement by the decree-holder to give 
time to the judgment-debtor made out of 
Courr, which is not proved, does not make 
.Art. t8i applicable and does not give a fresh 
starting point for limitation. 114 I.C. 894= 
1929 A. 606. The mere certification by the 
decree-holder of a payment made to him out 
of Court by the judgment-debtor under O. 21, 
R. 2 (i) is not an application under Art. 181, 
even though such certification is termed an 
application and is in the form of a petition. 

56 LA. 30=114 LG. 581 = 1929 LC. 19 = 56 

M.L.J. 233 (P.C.). A petition for review of an 
order confirming an execution sale is governed 
bv Art. i8t: 116 I.C. 65=1929 N. 305 - 
\Vhere a preliminary decree for partition has 
been obtained, the right to get it made ab¬ 
solute accrues on the date when such decree 
is obtained and the limitation is 3 years from 

such date. 112 I.C. 205 = 1929 O. 117- In a 

partition suit, after the preliminary decree, 
the Court is bound to proceed further and to 
appoint a Commissioner to actually partition 
the property, and on the report of the Com¬ 
missioner, if accepted, to pass a final decree. 
So, an application in a partition suit after 
the preliminary decree was passed for the 
appointment of a Commissioner is not subject 
to Art. 181 or any rule of limitation. (22 C. 
425 and 53 M. 378, Rel. on.) 146 LG. 201 = 
1033 Pesh. 101 (2). For purposes of limitation 
under Art. 182 the date of the decree in a 
partition suit must be taken to be the date on 
which the order for drawing up the final 
decree was passed and not the date on which 
the necessary stamped paper for drawing up 
the decree was supplied by the decree-holder. 
1940 Lah. 337. Where in a partition suit an 
order for drawing up final decree is passed 
and the judgment-debtor has disputed the ade¬ 
quacy of the stamped paper supplied by the 
decree-holder, the period which is taken up in 
getting final decision on the point by the High 
Court, should in any case be deducted as the 
decree-holder could not get a decree drawn 
up owing to the dispute raised by the judgment- 
debtor and his cause of action for execution 
should therefore be taken as suspended. 1940 
Lah. 337. See also 41 Bom.L.R. 921. Art. 181 
applies only to applications to Court for exer¬ 
cise of acts and powers which the Court is 
not bound to perform suo motu. An appli¬ 
cation for the exercise of purely ministerial 
functions which the Court has no discretion to 
refuse is not within the article. 1933 Pesh. 
loi; 1940 Lah. 202: 1937 O.W.N. 124=1937 
Oudh 409; “ Decree to be drawn 

up on production of succession certifi¬ 
cates’*—Judgment specifying no date within 
which to produce the certificate—Right to pro¬ 
duce succession certificates, and apply for 
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drawing of decree not barred by Art. i8i. q-? 
Bom. L R. 618=134 I-C. 694=1931 B. 407. 
An application by transferee of Court auction- 
purchaser to recover possession falls under this 
article. 51 C.L.J. 560; 1930 C. 586. Art. 181 
has no application to an application made to 
the High Court in revision of an order of a 
Criminal Court of inferior jurisdiction nor to 
civil revision petitions. 1930 O. 401. An 
application in a pending case is not governed 
by Art. 181 and is in fact not subject to any 
rule of limitation. 53 M. 378=59 M.L.J, 102. 
Where the original decree was capable of exe¬ 
cution but the decree-holder sought to take 
advantage of a slight error in orthography and 
applied to execute the decree after an appli¬ 
cation for amendment had been granted €X 
parte^ heldy that the first decree was capable of 
execution and that the decree-holder could not 
claim an enlarged period of limitation because 
of the application for amendment. 27 
427=1151.0.118 (2) = 1929 A. 253. An appli¬ 
cation under O. 21, R. 50 (2), C. P. Code, is 
not an application for execution of the decree 
within the meaning of Art, 182 and, conse¬ 
quently, is governed by Art. iSi and the com¬ 
mencement of the period of limitation is the 
date of the decree. 122 I.C. 392=1930 S. 180. 
Where an e.xecution sale was impeached on the 
ground that it was a nullity, heUy that the 
application was governed by Art. 181, not 
Art. 166. 11 Lah.L.J. 457=1930 L. 17; 132 

I.C. 403^1931 L. 586: 151 I.C. 244=1934 
A.L.J. 859=1934 A. 314. On this point, sfe 
under Art. 166. See also (1940) i M.L.J. 537 
(application under C. P. Code, O. 21, Rr. 86 
and 87); 46 L.W. 280=1937 Mad. 779 (appli¬ 
cation under C. P. Code, O. 21. R. 93). 
Where, in case of an instalment decree, an 
application has been made after some 
instalments have fallen due, the appro¬ 
priate article is Art. 182 (7). Art. 181 
has no application to such a case. But so far 
as default clause is concerned. Art. 181 would 
apply and the remedy for the enforcement of 
the default clause in the instalment decree is 
time barred, after the expiry of three years 
from the default in payment of instalments 
making whole amount due. The decree-holder 
cannot in such a case claim the recovery of 
fiiturc instalments, merely because in some 
future years there has been a default in the 
^yment of the agreed successive instalments. 
His remedy to recover the instalments as and 
when they fall due is however not barred by 
the default clause. 1.49 I.C. 598=1934 A.L.J. 

772= 1934 A. 534. Preliminary mortgage decree 
-—Provision for instalments—Default clause 
giving decree-holder right to apply for sale for 
all instalments remaining due—No payment 
made—Application for final decree five yeai*s 
after preliminary decree is not barred—Evcr\' 
default gives rise to a fresh cause of action. 55 

L.W. 276=(i942) t M.L.J. 532. 

Special Cases—Mortgage Decree.— Where 
a preliminary mortgage decree for sale was 
taken up m appeal to the High Court, the 
period of hniitation for an application for final 
decree runs from the date of the High Court 
decree, 21 A.L.J. 526=1924 A. 99; 25 A’L.J. 


78 (P.C.). See also 20 A.L.J. 580=1922 A. 
446; 20 A.L.J. 640=1923 A. 22; 1930 

353=58 M.L.J. 
wZ* O937) A. 481 = 1937 A. 285 

Where the appeal was dismissed for want of 

prosecution, time would run from the date 
fixed for payment in the preliminary decree. 
But where the appeal is formally brought before 
Court and is withdrawn and dismissed, the 
order dismissing the appeal amounts to a decree 
and time would run only from the date of the 
appellate order. 64 M.L.J. 695=1933 M. 142 
= 143 I.C. 412. See also^ 38 L.W. 946=66 

M. L.J. 24. Art. 181 applies to an application 
under O. 34, R. 5 of the C. P. Code, for a 
final decree in which preliminary decree was 
passed after passing of the present Code. 45 
I.C. 76 = 7 L.W. 438. See also 6 P. 24 
(P.G.); 50 B. 730=1927 B. 32; 1927 A. 305; 

30 Bom.L.R. 724; 1938 O.W.N. 360=1938 
Oudh 112; (1942) I M.L.J. 532. (Compro- 
mise decree); 48 I.C. 185=35 M.L.J. 507; 48 
I.C. 732 = 35 M.L.J. 194156 I.C. 563. Appli¬ 
cations for final decree are applications in 
the suit itself and not execution applications 
and Art. 181 applies to them. 42 M.L.J. 51. 
See also 42 B. 309=46 I.C. 107: 19 C.W.N. 
473; 42 C. 294; 1929 A. 677; 16 LC. 799; 
14 M.L.T. 194; 32 I.C. 139; 15 I.C. 732; 18 

N. L.R. 58=1922 N. Q17; 54 1.0 323; 47 

I.C. 206 = 21 O.C. 176. Application for final 
decree in mortgage suit—Delay in making— 
Court’s discretion to e.xcuse under S. 5. See 
S. 5 supra. 68 M.L.J. 665 (P.C.). See also 166 
I.C. 828 (application for personal decree in 
mortgage suit). Where the next friend of the 
minor plaintiff died after the passing of a 
preliminary decree in his favour, and the 
plaintiff applied for a final decree within 
3 years of his attaining majority, heldy that 
S. 6 of the Act had no application, that the 
suit was kept in abeyance and that the appli¬ 
cation for final decree was maintainable and 
was within time. 37 C.W.N. 184=144 I.C. 
768=1933 C. 508. Where an application 
for a final decree was adjourned 5r«f die on 
the defendant’s attorney stating that the defen¬ 
dant had become insane and the defendant 
subsequently died, an application made for a 
final decree afterwards, serving notice of it 
on the heir of the deceased defendant could 
be treated as a continuation of the earlier one 
for purposes of limitation* 37 C.W.N. 583= 
*933 C. 8i6. Preliminary mortgage decree in 
terms of compromise—Provision for instalment 
payment—Default — Application for decree 
under O, 34, R. 5—Time runs from the date 
of default in payment of an instalment. The 
fact tliat three years have elapsed from the 
date of the preliminary decree is immaterial. 
130 I.C. 487=1931 A. 340. All application 
to deposit money due under O. 34, R. 5 is 
governed by Art. 181, 9 O.L.J. 14=1922 O. 
33. Order for final decree for partition— 

.Application offering to file stamp paper to 
have final decree engrossed on it—Not subject 
to limitation. 166 I.C. 718=1937 O.W.N. 
124.' See also 192 I.C. 93. An application to 
execute a decree for redemption beyond time 
is to be regarded as an application for exten¬ 
sion of time and is governed by the provisions 



Art. 181] 


Thf Indian Limitation Act (IX of 1908). 


3581 


NOTES. 

of Art. i8i, and the period of limitation begins 
to run at the latest on the last date fixed in 
the original decree for payment. 1929 R. 304. 
An application for a money decree under 
O. 34, R. 6 of G. P. Code is governed by 
Art. 181, and time begins to run when the 
right to apply accrues. 14 I.C. 591^9 A.L.J. 
569. also 1937 A.W.R. 103=1937 A. 285; 
166 I.C. 828. But see 58 C. 741; 60 C. 19= 
1933 C. 251 = 143 I.C. 679; 35 A. 178=18 
I.C. 731; 38 A, 21 = 30 I.C. 494; 433.689=51 
I.C. 924; 42 M. 52 = 35 M.L.J. 552; 49 A. 
506 = 25 A.L.J. 485=1927 A. 1395; 935 R. 187, 
See 1929 A. 15. In the case of an application 
under O. 34, R. 6, the time from which limi¬ 
tation would run is the date of the confirma¬ 
tion of the sale, inasmuch as, unless and until 
the sale is confirmed by the Court after dis¬ 
posing of all the objections against it, the 
deficiency in the amount cannot be ascertained 
for the purpose of O. 34, R. 6. 58 C. 741 = 
35 C.W.N. 231 = 1931 G. 166; 60 C. 19=1933 
C. 251 = 143 I.C. 679. In this connection, the 
fact that the taxation of costs has not been 
completed is immaterial. 60 C. 19. 

Mesne Profits. —An application for ascer¬ 
tainment of mesne profits under O. 20, R. 12, 
C. P. Code, is not one for execution and 
Art. i8i applies to it. 37 M. 186 = 24 M.L.J. 
96. See also 25 O.C. 132 = 1922 O. 197 ; 1928 
M.W.N. 222; 164 I.C. 670=44 L.W. 486 = 
1936 M. 801=71 M.L.J. 388; 50 L.W. 933= 
(1940) I M.L.J. 54 (F.B.). And time coni- 
mences from the date on which possession is 
delivered. 144 LC. 553 = 1933 L. 876. But 
see 151 LG. 755=1934 A.L.J. 86=1934 A. 
465, where it was held that the Code does 
not require that a party should make an ap¬ 
plication for the ascertainment of mesne 
profits and that therefore Art. 181 cannot 
apply to such an application when made. See 
also 1937 R.D. 21. 

Probate Proceedings. —Art. 181 has no 
application to petitions under Probate and 
Administration Act and consequently an appli¬ 
cation may be made even 4 years after death 
of the testator. 20 P.R. 1912 = 10 LG. 130. 

Compromise Decree. —Providing for instal¬ 
ment payments, see 26 A.L.J. 966 (F.B.). See 
also 30 Bom.L.R. 724; 130 I.C. 487=1931 A. 
340. An application to the Civil Court under 
R- H (5) (^) rules under the Co¬ 

operative Societies Act to enforce an 
award obtained by a Co-operative Credit 
Society under the Co-operative Societies Act 
must be made within three years of the date 
of the award. The application being one to 
put in motion the machinery of the C. P. 
Code, is governed by Art. 181 of the Limita¬ 
tion Act. 44 L.W. 720=71 M.L.J. 759. See 
also (ig^o) I M.L.J. 268. 

Conditional Decree. —Time runs from date 
of decree and not from any later date when 
the decree-holder may choose to fulfil the. 
condition. See 131 LC.#559= 1931 A. 326. 

Restitution — Application for. —Where a 
judgment-debtor who has been dispossessed of 
property not covered by the decree in execution 
thereof, applies for recovery of posses¬ 


sion, the application is governed by Art. 181 
and not by Art. 165. 24 Bom.L.R. 771 = 463. 
1031 ; 5 Lah.L.J. 389=1924 L. 166. See also 
44 L.W. 798=7* M.L.J. 795 ; 1937 R.D. 21. 
Art. 181 is applicable to an application for 
restitution. Time will run against judgment- 
debtor only from the date when the erroneous 
decree is superseded. 24 G.L.J. 467=38 I.C. 
17 = 21 C.W.N. 564. See also 1938 A.W.R. (B. 

R. ) 113^*938 R-D. 182; 1940 A.W.R. (H.C.) 
579=1940 'O.A. 1166; 69 C.L.J. 293 = 43 G.W. 
N. 5 * 5 = *939 Cal. 349 ; 1941 All. 28; 32 C. 
W.N. 971 = 1928 C. 646 (S.B.) ; 43 I.C. 775 = 
27 C.L.J. 451 ; 16 LC. 238; 35 C.W.N. 1294; 
6 L.W. 369=33 M.L.J. 413 ; 54 I.C. 664 ; 47 
I.C. 47 = 3 P.L.J. 367; 7 O.W.N. 1153== *30 I. 
C. 78=1931 O. 51. The right to apply for 
restitution accrues really on the date when for 
the first time a decision is given which entitles 
the party asking for restitution to have restitu¬ 
tion. 1933 C. 422 = 144 I.C. 150. Where a 
decree is passed by the trial Court but reversed 
in appeal and the reversal is confirmed in second 
appeal, the time for an application under 

S. 144, C. P. Code, runs from the date of the 
first appellate decree and the period taken up 
in second appeal cannot be deducted. 1932 
A.L.J. 724=1932 A. 609 ; 150 LG. 1096=1934 
A.L.J. 503=1934 A. 626 (F.B.). But 1933 
R 180=11 R. 275; 1937 R.D. 21, holding 
that Art. 182 applies to such applications and 
that even if Art. 181 applies, time begins to 
run from the dat^ of the final decree. An 
application for restitution is in reality an appli¬ 
cation for execution of a decree and it is 
governed not by Art. 181 but by Art. 182, 44 
L.W. 798 = 1937 Mad. 150=71 M.L.J. 795. 
VVhere an appellate Court has ordered resolu¬ 
tion to a person who has been dispossessed 
under a decree and an appeal against that 
order has been dismissed by the High Court, 
the period of limitation under Art. 181 for an 
application for assessment of mesne profits 
begins to run from the date of the order of 
the High Court. 130 I.C. 78=1931 O. 51. 
See also 150 I.C. 1096 (F.B.) noted above and 
17 N.L.J. 281. Where an ex parte decree is 
set aside, application for restitution is governed 
by Art. 181 and time runs from the date of 
the order setting aside the decree. 32 P.L.R. 
395=*34 l-C. 206=1931 L. 504. Application 
to enforce order of P.C. to obtain restitution— 
Art. 183 applies. 26 A.L.J. 587. See also I.L. 
R. (1940) Cal. 486=44 C.W.N. 438=1940 
Cal. 260. 

Revival or continuance op Execution_ 

Application for. —ii I.C. 972; 61 I.C. 817; 
22 Pat.L.T. 99 ^* ^ result of execution, a 

decree has been satisfied and if the decree- 
holder is compelled to refund or restore the 
property as a result of proceedings taken sub¬ 
sequently by the judgment-debtor or by a 
third party, the satisfied decree revives on the 
refund or the restoration of the property and 
an application to execute the revived decree 
would be competent within three years from 
the time when the right to apply accrued to 
the decree-holder. In such cases, the starting 
point for an application would be the date 
when the decree-holder is compelled to refund 
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the amount or restore the property. Where 
the High Court merely declares that the 
execution proceedings are ineffectual and it is 
the executing Court that orders restitution, 
limitation runs from date on which restitution 
takes place. 1935 L. 166. Where a decree- 
holder is prevented by an injunction from 
executing his decree, he must apply for execu¬ 
tion within three years from termination of the 
injunction period, to save his decree from being 
barred. 42 A. 564 = 56 I.C. 1006. See also 
166 I.C. 950=18 Pat.L.T. 90=1937 P. 43 ; 
1927 A. 802 ; 49 A. 276 = 25 A.L.J. 201 = 1927 
A. 16 (F.B.) ; 100 I.C. 790 ; 148 I.C. 525 = 
1934 A.L.J. 363 "=I 934 A. 294. But see 11 L. 
W. 42 and other cases cited infra. An execu¬ 
tion application, which has not been judicially 
disposed of but simply removed from the Court’s 
file for statistical purposes does not require to 
be revived. The Court had only to be apprised 
of in some recognized manner, and a .subse¬ 
quent application presented to the High Court 
requesting it to deal with the prior pending 
application, is not one to which either Art. 
181 or 182 of the Act applies. 55 I.C. 526 = 
II L.W. 42. See also 19 L.W. 20=45 M.L.J. 
822; 118 I.C. 769; 133'I.C. 316=1931 A. 
458=1931 A.L.J. 436; 58 C. 1113=134 I.C. 
939 = 35 C.W.N. 540 (execution stayed until 
further orders). All applications arc not gover¬ 
ned by the Limitation Act. Art. 181 does not 
apply to an application to continue execution 
proceedings which have been stayed. I.L.R. 
(1940) All. 246=1940 A.L.J. 180=1940 All. 
151 (F.B.). Art. 182 does not apply to the 
case of an application to revive and carry 
through a pending execution ; and such an 
application is not barred if brought more than 
3 years after proceedings had ceased to be 
pending. 36 M. 5534=14 J.C. 264 = 24 M.L.J. 
545, Where, owing to an order staying 
a sale in execution of a decree, the decree- 
holder is prevented from taking further 
steps in the execution proceedings a subse¬ 
quent application for execution must be 
treated as an application to continue the previ¬ 
ous proceedings or to revive or carry through 
a pending execution which was suspended by 
no act or default of the decree-holder. 52 I. 
C. 116 = 20 O.C. 75. See also 54 I.C. 426=6 
O.L.J. 656; 142 I.C. 534^1933 M. 325 = 38 L. 
W. 268; 22 P.L.T. 992. In such a case limi¬ 
tation is three years from the date on which 
the stay came to an end. 142 I.C. 534=1933 
M. 325 = 38 L.W. 268. An application for re¬ 
viving execution proceedings is governed by 
Art. 181 and the time commences to run from 
the time when the right to apply first accrues. 
The general principles of suspension of limita¬ 
tion might be applied in cases where a plaintiff 
or decree-holder is prevented under the cir¬ 
cumstances from taking action in pursuance of 
his rights. It cannot be said that by reason of 
an appeal against the order setting aside the 
sale the decree-holder .should be considered to be 
prevented from making a fresh application for 
execution of his decree. 34 C.W.N. 102=1930 
9 * 329* . "The application was barred by limita¬ 
tion as it was made more than three years from 
the date when the sale was set aside. 34 C.W. 


IS. 102=1930 Cal. 329. Application for reviv¬ 
ing execution proceedings, filed within 3 years 
after the petition for setting aside ex parte decree 
was finally disposed of in appeal was held to 
be in time 35 C.W.N. 540. Where, on an 
application by the judgment-debtor, the satis- 
laction of the decree was recorded by the lower 
Court, and where this order was reversed on 
appeal, and the decree-holder subsequently 
applied for execution, held that Art. i8i applied 
and that time began to run from the date of 
the appellate decree, i.e., from the date when 
the bar to the executability of the decree was 
removed. 38 L.W. 557= 1933 M. 785=65 M. 

LJ. 747 - If execution ca.se is struck off at 
request of decree-holder on his own statement 
subsequent application by him will not be in 
revival of the prior one. So Art. 181 will not 
apply but only Art. 182. 1937 A.L.J. 375 

Application for substitution under R. ii of 
O. 22, C. P. Code—Starting point of limitation. 
10 P.L.T. 763 = 1929 P. 565 (F.B.). 

Execution against surety. —Period of limi¬ 
tation for execution against the surety who had 
executed a surety bond when the decree was 
first put into execution, undertaking to pay the 
decree amount in case the decree-holder failed 
to realise the amount from the judgment-debtor 
does not run under any of the clauses of 
Art. 182 which is not exhausive of all execu¬ 
tion applications. Art. 181 applies to such a 
case. Limitation is 3 years from the date 
when the decree was kept alive as against the 
judgment-debtor. 1933 O. 209=143 I.C. 808 
= 8 Luck. 427. See also C.W.N. 1099=1937 
Cal. 452 = 65 M.L.J. 507 noted infra under 
Art. 182. Surety for judgment-debtor under¬ 
taking to produce him on each date of hearing 
—Failure to produce him on certain date— 
Execution proceedings terminating alter several 
subsequent hearings—Execution against surety 
—Limitation. See 158 I.C. 459=1935 L. 174 

(2). 

Revival of Suit — Application for. —An 
application by a Hindu reversioner to conti¬ 
nue a suit instituted by a nearer reversioner 
since deceased is governed by Art. 181. 49 I. 
C. 268 = 9 L«W. 166. An application on the 
death of the plaintiff by a person on whose 
behalf the suit was filed by the plaintiff in a 
representative capacity, to be brought on the 
record as eo nomine plaintiff, is governed by 
Art. 181. 54 M. 770=132 I.C. 289=1931 M. 
590 = 60 M.L.J. 659. An application to the 
Court to restore a suit in the exercise of its 
inherent power is governed by Art. 181. 47 I. 
C. 137. 

Miscellaneous. —An application by the judg¬ 
ment-debtor to set aside sale on the ground 
that the sale was without jurisdiction is govern¬ 
ed not by Art. 166 but by the residuary Art. 
181. 163 I.C. 34=1936 P. 496. Execution 

sale—Property of co-owner included in—Sym¬ 
bolical delivery of possession—Transferee from 
vo-owner not having notice of sale and delivery 
—Application by transferee to establish his title 
within 3 years of his knowledge is within this 
article. The starting point of limitation is the 
date when his possession was sought to be inter¬ 
fered with. 1929 M.W.N. 811 = 1930 M. 12, 
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Description of application. 

Period of limitation. 

Time from which period 
begins to run. 

182. For the execution of a decree 
or order of any Civil Court not 
provided for by articte 183 or by 
section 48 of the Code of Civil Proce¬ 
dure, 1908. 

Three years; or 

w h e re a certified 
copy of the decree or 
order has been regis¬ 
tered six years. 

• 

1. The date of the decree or 
order;, or 

2. (where there has been an 
appeal) the date of the final 
decree or order of the Appellate 
Court, or the withdrawal of the 
appeal, or 


NOTES. 

On this article, see also S. ii; L. 

334; 30 S.L.R, 88, 

Arts. 181 and 182 .—1939 Mad. 441 = 
(1939) 2 M.LJ. 271; 54 L.W. 98 = 1941 Mad. 
75i = (i94i) 2 M.L.J. 121. An application by 
the legal representatives of a deceased decree- 
holder for reviving the execution proceedings 
dismissed for default on the death of the decree- 
holder is not governed either by Art. i8i or 182 
of the Limitation Act. The Code of Civil Proce¬ 
dure nowhere provides for such an application. 
It is a proceeding by which the inherent juris¬ 
diction of the Court is invoked. The Court 
will exercise its inherent powers if it considers 
that justice requires its exercise and if it is 
satisfied that there are no such laches on the 
part of the applicant which would disentitle 
him to relief. 46 G.W.N, 326. Where a decree 
for money is made payable in instalments, and 
in default of payment of any instalment the 
whole decretal amount becomes payable im¬ 
mediately, it is open to the decree-holder to 
apply for execution even after three years from 
the date of default, and to recover such of the 
instalments as have become due within three 
years of the date of his application. A default 
clause in an instalment decree is certainly for 
the benefit of the decree-holder, and his failure 
to avail himself of it should not be held to 
deprive him of the remedy he would have apart 
from the clause. It is open to the decree-holder 
either to apply for the full amounton default or 
to waive that privilege. 163 I.C. 937=38 
Bom.L.R. 492=1936 B. 268. Article 181 
applies to an application for restitution, 
under S. 144, C. P. Code. An application 
under S. 144 is not an application for execu¬ 
tion and Art. 182 does not apply to such an 
application. 40 P.L.R. 692 = 1938 Lah. 456. 
See also 41 P.L.R. 208=1939 Lah. 73; 1938 
A.W.R. (B.R.) 113. The application for exe¬ 
cution against the sureties is an application for 
execution of a decree as by operation of S. 145, 
C. P. Code, the sureties become judgment- 
debtors under the decree. Such an application 
for execution therefore comes under Art. 182. 
It cannot come under Art. 181, Limitation 
Act. 41 C.W.N. 1099=1937 Cal. 452. Art. 182 
the Limitation Act has no application to 
the execution of a decree for possession of 
immovable property conditional^oA the payment 
of a sum of money on a future date. Art. 181 
is the article applicable to an application for 
execution of such a decree; and time begins 
to run from the date of the decree or at any 
rate on the date fixed for payment of the 


amount. I.L.R. (1938) Bom. 649=40 Bom.L 
R. 512=1933 Bom. 367. 

Arts .181 and 183 —An application for a final 
decree for sale in a mortgagr suit in the 
High Court, under O. 34, R. 5, C. P. Code, 
is governed by Art. 181 and not by Art. 183. 
It is not the law that there is no limitation 
applicable to an application of the kind. I.L. 
R- (1938) Bom. 273=40 Bom.L.R. ’507=1938 
Bom. 354. See also S.L.R. 180=1938 Sind 
273. An application for a final decree in a 
mortgage suit is barred by limitation under 
Art. 181 if made more than three years after 
the date of the preliminary decree passed under 
O. 34, R. 4, C. P. Code. Such an application 
is not one to enforce the preliminary decree 
and Art. 183 is, therefore, inapplicable. 43 C. 
W.N. 537. See also 13 Rang. 325. An appli¬ 
cation made under S. 144, C. P. Code, to have 
restitution in consequence of an order of His 
Majesty in Counsil is governed by Art. 181, 
and not by Art. 183. Such an application 
cannot be regarded as one for enforcement of 
the final judgment or decree within the meaning 
of Art. 183, but is one for relief which is con¬ 
sequential upon the appellate Court’s decree of 
reversal. I.L.R. (1940) i Cal. 486=44 C.W.N. 
458=1940 Cal. 260. See also 26 A.L.J. 587. 

Art. 182 : Applicability. —Where a decree- 
holder applies for execution and the judg¬ 
ment-debtor being entitled to and having had 
an opportunity to raise a plea of limitation 
docs not do so and an order for execution by 
attachment Is made on the application, the 
judgment-debtor is precluded from raising that 
plea at a subsequent stage in the execution 
proceedings. 37 C.W.N. 752 = 1933 C. 855 ; 
also where a decree-holder could have applied 
for fresh execution at any time after the dis¬ 
missal of first execution petition, but the delay 
is due to his own negligence or laches and 
not to any defect in the decree or to any 
circumstances connected with the decree which 
prevented him from putting in an application 
for execution. Art. 182 applies. 59 M. 759= 
44 L.W. 403=1936 M. 284=71 M.L.J. 180. 
The date of the decree is the day on which 
judgment is pronounced and limitation begins 
to run from that date, although no formal 
decree can be drawn up in a partition suit 
until paper bearing a proper stamp under the 
Stamp Act is supplied to the Court. (1924 Cal 
351, foil.) 197 I.C. 217. See 23 Pat.L.T 
202 = 1942 P.W.N. 139; 1938 Pat. 149. 
To make the provisions of the article 
apply to the execution of a decree, the 
decree must be such as to be ’capa- 



3584 


The Civil Court Manual (Imperial Acts). 


[Art. ISi 


NOTES. 

ble of being enforced. 49 M.L.J. 1=48 I.A. 
17 (P.C.) (On appeal from 42 I.G. 666). 

Where a decree is passed against the estate 
of a deceased person in the hands of the judg¬ 
ment-debtor, limitation for execution runs fron? 
the date on which some part of the estate 
comes into the judgment-debtor’s hands. 49 M. 
L.J. 1-48 I.A. 17 (P.G.). S. 48, C. P. Code, 
does not supersede the law of limitation, but 
only fixes a period after which execution will 
not be granted, although not barred by the 
Limitation Act. 138 I.G. 149—1932 O. 220. 
See also 1938 P.W.N. 440; (1940) 1 M.L.J. 
235. The words “provided for” mean that 
where execution is barred by S. 48, C. P. 
Code, execution cannot be allowed under Art. 
182. An amendment of a decree does not 
give a new date for starting of limitation 
under S. 48, C. P. Code. 54 A. 622 = 138 I.G. 
93=1932 A. 351. See also 1936 Mad. 434= 
70 M.L.J. 700; 1938 Pat. 57; (1940) I M.L.J. 
235; 18 Pat. 395. Striking off decree as satis¬ 
fied is no suspension of proceedings. 40 C.L.J. 
246=84 I.G. 283=1925 G. 207. Where some 
minors I were impleaded as co-mortgagees in the 
place of one of the co-mortgagees since decea¬ 
sed, and a final decree is passed but the exe¬ 
cution application was filed five years after. 
Hildy that it was barred by limitation. 37 
C.W.N. 838. A redemption decree directed 
possession to be given on payment of a certain 
sum within six months, but did not provide as 
to what should follow in a case of default of pay¬ 
ment. Heldy that it could be enforced at any 
time within 3 years as provided by Art. 182. 
76 I.G. 144=1924 L. 635. An award under 
the Arbitration Act when filed in Court becomes 
enforceable as a decree of Court and an ap- 
lication in execution is governed by Art. 182. 6 
L.L.J. 564=75 I.G. 927; 142 I.G. 489=1933 
S. 78 = 27 S.L.R. 109; 1937 Sind 261; 43 Bom. 
L.R. 1006. An award of arbitrator under S. 54 
of Bombay Co-operative Societies Act is not a 
decree of a Civil Court within the meaning of 
this article. 165 I.G. 512 = 38 Bom.L.R. 927 = 
19368. 396. The proper article of the Limita¬ 
tion Act governing an application for the 
enforcement of an award passed by the Regis¬ 
trar of Co-operative Societies under S. 51 of the 
Madras Co-operative Societies Act is Art. 182 
49 L.W. 143=1939 Mad. 304 ==(i 939 ) t M.L.J. 
695. Awards under R. 22 of the Co-operative 
Societies Rules are e.xecutable as decrees and 
this being the case, the provisions of Art. 182. 
(i) are applicable. Under that article the period 
of limitation is three years from the date of 
the award. The dale of the award does not 
mean the date written therein but the date on 
whicli such award is officially communicated to 
the person or persons affected thereby. I.L.R. 
(1940) 2 Cal. 460 = 1941 Cal. 152. Whether it 
becomes such on grant of certificate by Regis¬ 
trar under S. 59 of the .\ct. {Ibid.) Execution 
ot decree against co-defendants—.Application 

against any one of them shall take effect against 

u ‘',.47 M.L.J. 608 = 20 L.W. 585. 
decree-holder consenting to postponement of 
execution pending judgment-debtor’s suit— 
Period must be excluded. 84 I.C. 1027. S. 
28 of the Provincial Insolvency Act imposes a 


disability on the creditor from proceeding 
against the person of the insolvent without 
leave o^f Court. So an application for execu¬ 
tion, if made within the period of limitation 
Irom the order granting leave is not barred 
by limitation, even though it may be more 
than three years from the date of decree lo 
P. 422=134 I.C. 633=1931 P.357. Applica¬ 
tion tor leave to execute a decree against a 
partner of a firm under O. 21, R. 50 (2) is 
one in execution of the decree against the firm 
and falls under this article and not under Art! 
181. 30 S.L.R. 88=164 I-C. 1001 = 19368. iqs! 
See aho 1939 Sind i6i = LL.R. (1939) Kar 
589 (F.B.). An application for restitution is in 
substance an application for execution though 
the rules of O. 21, C. P. Code, may not 
apply. Consequently Art. 182 applies to such 
applications. 2 P. 227; 41 Bom.L.R. 1204= 
1940 Bom. 30; 1939 Nag. loi. A decree of 
the Chief Court of Lower Burma when put in 
execution before the High Court is governed 
by Art. 182. It does not become a decree of 
the Original Side of the High Court so as ■ to 
get the benefit of an extended period of 
limitation. 6 R. 566=1928 R. 317. Secured 
creditor under S. 28 (6),‘ ProWncial Insolvency 
Act—Failure to execute decree against assets of 
insolvent within three years—Decree barred. 4 
Luck. 241 = 19290. 71. An application by the 
Board of Commissioners for Hindu Religious 
Endowments, Madras, made to the District 
Judge for recovery of contributions under S. 70 
(2) of the Madras Hindu Religious Endow¬ 
ments Act, after demand and refusal, is gover¬ 
ned by Art. 182. The right to apply accrues 
only after the expiry of three months from the 
date of the demand made by the Board, and 
the amount becomes payable only then. 41 
L.W. 264=1935 M. 217 = 68 M.L.J. 200. 

Conditional Decree. —Where a decree is 
not immediately executable and the right to 
apply for execution depends upon the fulffiment 
of certain contingencies, Art. 182 is inapplica¬ 
ble and Art. 181 governs execution in such 
cases. 131 I.G. 559 = 193 * A.L.J. 319=1931 
A. 326. See dlso 1938 All. 539 (decree on pay- 
ment of Court-fee). Where a decree directs 
possession of property to be given to plaintiff on 
his paying a certain sum to the defendant and 
no time is fixed for payment, the decree holder 
is entitled to pay the money at once and ask 
for possession and an application made more 
than 3 years from the date when tlic decree 
was passed will be barred by Art. 181. See 
aho 26 N.L.R. 353; 32 Bom.L.R. 427; 1931 
All. 326. 

Construction. —Article should receive a 


liberal construction in favour of decree-holder. 
103 I.G. 279=1927 N. 308=24 N.L.R. 36. 
The provisions of Art. 182 should receive a 
fair and not too technical a construction. Its lan¬ 
guage ought not to be strained in favour of 
the judgment-debtor who has not paid his debt 
and the words should be liberally interpreted in 
favour of th< 5 ,.decree-holder. 47 L.W. 693= 
*936 Mad. 323 = (1938) I M.L.J. 135. Const¬ 
ruction—Mortgage-decree and money decree— 
Construction of—Execution of money decree^ 
Limitation. 5 Pat.L.T. 276=76 I.C. 452; 79 
I.C. 477=16 S.L.R, 245. Where a decree was 
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dated wrongly and the decree-holder was 
misled by that, the decree ought to be regarded 
as having been passed on that date. 5^ C.L. 

J. 185. 

Execution against surety. —Art. 182 is not 
exhaustive of all execution applications. 
Period of limitation for execution, against a 
sure ty who had executed a surety bond when 
the decree was first put into execution under¬ 
taking to pay the decree amount in case the 
decree-holder failed to realise the amount 
from the judgment-debtor, does not run 
under any of the clauses of Art. 182. Art. 

181 applies to such a case. 1933 O. 209. 
Time for enforcing a surety bond given as a 
condition for stay of execution of a mort¬ 
gage-decree runs only from the date when 
the property is sold and a deficiency arises. 
136 1.0.629=36 C.W.N. 701 = 1932 P.C. 131 
=63 M.L.J. 85 (P.C.). See also (ig^o) 2 M. 
L.J. 831. It was held in the case of execu¬ 
tion against a surety who had executed a 
surety bond at the time of attachment before 
judgment, that limitation on the bond began 
to run from the date of the decree itself and 
that execution was barred under Art. 182: 142 

I.G. 368=1933 M. 219=37 L‘W. 127. See 

also 6 R. 354. Surety for movables attached 
in execution—Limitation — Application for 
arrest of second surety—Prior application for 
recognition of assignment of decree and for 
arrest of first surety, if available to save limi¬ 
tation as against surety: Held that (i) steps 
taken in execution against the judgment-debtor 
are not steps against the sureties, nor are steps 
in execution against sureties steps in execution 
of the decree itself, so that the proceedings for 
the recognition of the assignment of the decree 
did not save limitation ; (ii) that the applica¬ 
tion was governed by Art. 181 and not Art. 

182 ; (in) that the application for the arrest 

of the first surety, in which no relief was 
sought against the second surety, did not s^ve 
limitation against the second surety and that 
the petition was, therefore, barred by limita¬ 
tion. 38 L.W. 450=1933 722=65 M.L.J. 

^^Continuation of Proceedings. [See '‘Revi¬ 
val AND continuance OF EXECUTION” 
Where the proceedings in pursuance 
of an application for execution are suspended 
by the executing Court through no act or 
default of the decree-holder, an application to 
revive and carry on the execution will not be 
barred, even though made three years after the 
suspension of the execution, yi I.G. 9^3 ^923 

A. 471. See also 77 LG. 871 = 1923 A. 600; 
1940 A.W.R. (B.R.) 278=1940 R.D.533; 12 

Luck. 743 = >937 Ondh > 5 ^ ; 1941 
(Sup.) 5; >936 Pat. 313* Per 
and Muherjee, J.—Whether an application is m 
substance a fresh application or an attempt to 
revive a former one is, as a general rule, a 
question of fact to be decided with reference to 
all the circumstances of the case. 49 A. 276 

= 100 I.G. 692=1927 A. 16 (F.B.). Who-e 

the original application asked for execution 
against the movable property to be pointed 
by the servants of the decree-holder and 

CC.M .-449 


attachment of crops in the following plots, 
and the subsequent application referred to the 
attachment of different crops in different plots, 
it was held that the later one was not in con¬ 
tinuation of the prior one. 1941 A.L.J. 
(Supp.) 19. Where after dismissal of an 
application for execution of decree for want of 
prosecution, another application is made in a 
tabular form setting forth all the particulars 
required by O. 21, R. ii, G. P. Gode, and 
praying that the decree may be executed and the 
property sold by “revival” of the previous pro¬ 
ceedings, it should be construed as a fresh appli¬ 
cation for execution. 152 I.G. 36=1934 A. 
1047. An execution application asking for a new 
relief cannot be treated as an application for the 
revival or continuation of the previous execu¬ 
tion proceedings. When the character of the 
application is different from that of the previ¬ 
ous application, it cannot be treated as a con¬ 
tinuation. 54 A. 573=138 I.G. 583 = 1932 A, 
273 (F.B.). Where, without any fault or 

delay on the part of the decree-holder and 
without notice to him, the Gourt consigns an 
application for execution to the record room, a 
further appplication for execution will be treat¬ 
ed as one for continuation of the old applica¬ 
tion. 1922 A. 433 (i). See also 8 Pat.L.T. 
287 = 1927 P. 1121. Property of judgment- 
debtor attached on application for execution— 
Judgment-debtor obtaining from InsolvencyGourt 
order for staying execution—Gase consigned to 
records but attachment continued—Judgment- 
debtor ultimately withdrawing his insolvency 
petition—Subsequent application, by decree- 
holder for revival of execution is only a con¬ 
tinuation of his previous application. 165 I, 
C. 798=1936 O.W.N. 1239=1937 O. 158. A 
direction to consign papers to the record room 
is not a final disposal of the execution appli¬ 
cation. 49 A. 509 = 1927 A. 165 = 25 A.L.J. 
249. (F.B.) As to order directing application 
to be struck off without notice to decree-holder, 
see 49 A. 276=100 I.G. 692=1927 A. 16 (F. 
B.). See also 3 P. 596=78 LG. 766=1924 P, 
576 (Execution proceeding struck off without 
any default on the part of the decree-holder). 
See also the cases cited on the point under 
Art. 181. An order in execution proceedings 
recording the execution petition with permis¬ 
sion to the decree-holder to renew is a wrong 
order to pass, but once such an order is made, 
a subsequent execution petition becomes a 
continuation of the previous one, 121 I.G. 845 
= 1930 M. 303. An application for execution 
may be deemed to be one to revive and carry 
through a pending proceeding when the latter 
was arrested by reason of circumstances, over 
which the decree-holder had no control. 74 
I.G. 279=1924 G. 419. See also 87 I.G. 561 = 
1925 C. 1185. 26 G.W.N. 338- 1924 M. 
178 ; 89 I.G. 886 ; 60 I.G. 265 ; 19 L.W. 613; 
>934 F» 532. Where execution sale is set aside 
at the instance of judgment-debtor, a subse¬ 
quent application for execution is treated as 
one for continuation of earlier application. 64 
I.G. 849=35 G.L.J. 135. See also 90 I.G. 799. 
In order to entitle a decree-holder to claim that 
an application should be regarded as a con¬ 
tinuation of the previous application, two 
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conditions must be satisfied, first that the 
previous application was dismissed for no fault 
or default on his part and, secondly, that the 
present application is similar in scope and 
character to the previous application. 72 I. 
C. 862. See also 4 Pat.L.T. 393=1923 P. 488. 
Where an execution application did not 
contain an express prayer to revive a previous 
application which had been dismissed, and the 
relief in it was quite different from what was 
claimed in the previous application, and 
besides, the application was made on a form 
prescriljed for application for execution of 
decrees, held, that the application could not be 
said to be a continuation of the previous 
application. 115 I.C, 24=1929 L. 929. An 
application for revival of previous execution 
proceedings which contains an additional 
prayer for the arrest of the judgment-debtor 
is not a fresh application. 1930 L. 753. See 
also 1939O.W.N. 267=1939 Oudh 118=1939 
O.A. 296; 69 C.L.j. 165 = 43 C.W.N. 429= 
1939 Gal. 331 ; 1937 A.M.L.J. 53. 

Execution Proceedinos, what are. —An 
application for the ascertainment of mesne 
profits awarded by a decree, prior as well as 
subsequent to its date, is not a proceeding in 
the suit, but a proceeding in execution and 
comes within Art. 182, 47 B. 778 = 25 Bom.L. 
R. 810. See also 45 B. 819=61 I.C. 448. An 
application for restitution under S. 144, C. P. 
Code, is one for execution of decree of the 
appellate Court and is • thus governed by Art. 
182. 45 B. 1137 = 62 I.C. 233; 1031 M.W.N. 
too6 ; 2 P. 227; 13 P. 411 = 15 Pat.L.T. 173 
= 1934 ?. 246 (2) (F.B.) ; 152 I.C. 944^*5 
Pat.L.T. 745=^934 P- 646; 41 Bom. L.R. 
1204= 1940 Bom. 30 ; 1939 Nag. loi. But 
35 G.W.N. 1294 holding that Art. i8i applies. 
Time begins lo run from the decree which 
for the first time gave Uic applicant the 
right to restitution ; 35 C.W.N. 1294. 
application for refund of purchase-money 
by the auction-purchaser is in time if 
brought within 3 years from the date of the 
decree of the High Court on second appeal 
confirming the claim of the claimant to the 
suit properties, although it may be more than 
3 years from the date of the decree of the 
first appellate Court and of dispossession. 
1931 M.W.N. ioo6. Time must begin to run 
from the date of the final decree, however 
informally it is expressed. 74 I.C. 1017=1924 
C. 131. Execution proceedings—Partial decree 
-—Appeal—Dismissal—Starting point of applica¬ 
tion for execution. 60 LG. 915 = 47 C. 813. 
Where an application for the c.xecution of a 
decree is barred by limitation, it cannot be 
revived by a subsequent application for amend¬ 
ment. 59 I.C. 186 (C.) Execution proceedings 
are not closed by the Court merely rcrording 
them and the decree-holder’s right to apply 
for their continuance accrues from day to day 
and is not barred until three years from tiie 
date when they cease to be pending. 47 M.L.J. 
608=20 L.W. 585. See also 79 1.0.891 = 1925 
M. 218. But a judgment-debtor, who was not 
a party to a previous application for execu¬ 
tion of a decree or to any order made upon 
It, IS not precluded from showing that tlic 


said application was barred by limitation and 
that therefore it was not in accordance with 
law. 1923 G. 322 (2). 

Art. 182 (1).—Scope and Effect of Cl. 
(i).—Under this article the period of three 
years of limitation runs from the date of the 
decree and not from the date of the order to 
dismiss the appeal for want of prosecution. 

25 C.W.N. 858=49 C. 203. See also 2 P. 712; 
*934 329* Art. 182 (i) contemplates only 

a decree or order made in such a form as to 
render it capable of being enforced in execu¬ 
tion. if a further application is necessary to 
make the decree executable, then Art. 181 
applies for such further application. 40 M.L.J 
1=25 C.W.N. 337 (P.G.). Date of decree- 
instalment decree —Default —Waiver—Limita¬ 
tion. 25 Bom.L.R. 153=19238.207. Execu¬ 
tion of decree by legal representative—Limita¬ 
tion—Starting point is date of appellate decree. 

51 G. 312 = 81 I.C. 5 ^ 9 - Date of the decree— 
Copy of decree through Court’s mistake bearing 
date on which it was drawn up instead of date 
of judgment—Application for execution made 
within limitation from former date not barred. 
193O Pat. 149. See also 197 I.C. 217; 1942 
P.W.N. 139. The provision of cl. 5 of Art. 182 
is not rectricted in its application by cl. (i). 

41 M.L. J. 312 = 45 M. 35. W'here a decree is 
passed in favour of one person and is trans¬ 
ferred to two persons in parts, an execution 
application by one of such transferees enures 
to the benefit of the other transferee and saves 
limitation for his portion. 45 M. 35. The 
starting point of limitation for execution of 
the order for compensation passed by a parti¬ 
tion officer is the date on which the partition 
came into effect. 14 R.D. 341. Where a com¬ 
promise decree was passed in a mortgage suit, 
which was itself executable, but the decree-holder 
applied subsequently for a final decree which was 
passed without any objection by the judgment- 
debtor, held, that limitation for an application 
for execution commenced to run only from the 
date of the final decree and not from the date 
of the compromise decree. 121 I.C. 818. Where 
the parties to two cross-suits agreed, when the 
suits were pending, that after the two decrees 
were passed, the party who was entitled to the 
larger amount should pursue execution of the 
decree in his favour to the extent of the excess: 
Held, that the agreement showed a set-off and 
entitled (he party in whose favour the excess 
was decreed to ultimately take out execution, 
that the excess could be only ascertained after 
the final decree was passed in appeal, if any, 
preferred by any of the parties, and that for pur¬ 
poses of the execution the date of the decree of 
the appellate Court and not of the trial Court 
was the starting point of limitation. 36 Bom. 
L.R. 645=1934 Bom. 307. Where an order or 
decree, separately c-xecutable, is passed at an 
earlier stage of a suit, limitation for applying for 
the execution of such decree or order runs nrom 
the date of the order or decree as the case may 
be. Where therefore the Court passes a pre¬ 
liminary decree for partition and along with it 
also passes a decree for costs to be paid by the 
judgment-debtor to the decree-holder, the order 
for costs being a separately executable order, 
execution of it must be taken within three yean 


Akt. 182 ] The Indian Limitation Act (IX of 1908). 


3587 


NOTES. 

of the date of the order. It is however open to 
the decree-holder plaintiff to ask the Court to 
incorporate the previous order for costs in the 
final decree, although execution of such order 
independently is barred by limitation. 175 
45=19 Pat.L.T. 798=1933 Pat. 188. 

Art. 182 (2): Scope and Effect; —See 6 P. 
780=8 Pat.L.T. 379=1927?. 215. The word 
“appeal” in Art. 182 (2) means an appeal the 
result of which affects the decree sought to be 
executed. It does not mean any appeal which 
only affects the decree-holder’s right to execute 
it at a particular time and in a particular circum¬ 
stance. An appeal against an order dismissing 
an application by the judgment-debtor to record 
satisfaction of the decree, which would leave the 
decree valid and without modification, cannot 
be regarded as an “appeal” within the meaning 
of Art. 182 (2), for purposes of extending limita¬ 
tion. 52 L.W. 277= (1940) 2 M.L.J.371. The 
language of Art. 182 (2) is sufficiently wide to 
include an appeal the result of which may 
affect the decree or order which it is sought to 
execute, in such a way as to render the execu¬ 
tion proceedings in connection with such decree 
or order infructuous. Where, therefore, after an 
order for restitution was obtained by the respon¬ 
dent, the appellant continued litigation in 
various Courts and at last his final appeal 
failed, an application for execution for the order 
for restitution filed within three years from the 
date of the order in such final appeal but more 
than three years after the order^ for restitution 
was made, is not barred by limitation. 44 C. 
W.N. 859. It is perfectly plain on the language 
of Art. 182 that the words “where there has 
been an appeal,” in the last column, mean an 
appeal from the decree sought to be executed, 
and not an appeal from another decree, though 
made in the suit. 41 Bom.L.R. 921 = t 939 Born. 
454. See also (1937) i M.L.J. 407. Time for 
applying for execution runs from the the date of 
apoellate decree even though appeal is only the 
against a portion of the trial Court’s decree. 53 
C. 901=97 I.C. 838 = 31 C.W.N. 262 = 1927 C. 
89 ; 1929 C. 676. A preliminary decree in a 
partition suit was passed on i8th April, 19*8, 
and confirmed by High Court on 20th March, 
1923. A final decree was passed by the trial 
Court on 30th September, I9t9> ^od on an appli¬ 
cation for execution filed on 24th March, I925> 
held, that the appeal referred to in Art. 182 (2) 
was an appeal against the decree sought to be 
executed and as no appeal had been preferred 
from the final decree which was the decree 
sought to be executed, time began to run from 
30th September, 1919, and the application was 
therefore barred, even though it was within 
three years of the date when the High Court 
confirmed the preliminary decree. 37 L.W. 

180=1933 M. 315=64 M.L.J. 251=56 
M. 458. See also 1928 P. 581 ; 6 P. 780= 
102 LC. 811 = 1927?. 215; 19 Pat.L.T..798= 
1938 Pat. 188. Appellate decree, what is. 54 
G. 1052 = 1927 C. 904 ; {1940) 2 M.L.J. 371. 

Where in remanding a case for trial de novo 
the appellate Court passed an order for costs 
against the guardian of the successful minor 
appellants and the suit though dismissed in the 


trial Court was ultimately decreed in appeal 
on a question as to the starting point of limit- 
ation for the execution of the order for costs 
against the guardian, it was held that the 
order for costs though not varied by the final 
order, in appeal was at least closely related to 
it since both were passed during proceedings in 
the same suit and that was sufficient reason 
for taking the date of the final decree in the 
suit on appeal as the proper starting point of • 
limitation. 1942 O.A. 226=1942 O.W.N. 315. 
The time fixed for payment of the instalment 
under an instalment decree which is confirmed 
by the appellate Court should be allowed from 
the date of the confirmation of the decree. 49 
B* 305=86 I‘C‘ 894. See also 25 Bom.L.R. 
*53=^923 B. 297. There is no definition of 
appeal in the G. P. Code and any application 
by a party to an appellate Court asking to set 
aside a decision of a subordinate Court is an 
appeal within the ordinary acceptation of the 
term. An appeal is no less an appeal, because 
it is irregular or incompetent. Hence an appeal 
against an order granting the review comes 
under the definition. 57 B. 388 = 35 Bom.L.R. 
432 = 1933 B. 255. Any application by a party 
to an appellate Court to set aside or revise a 
decree or order of a Court subordinate thereto 
is an “appeal” within the meaning of Art. 182 

(2). 45 L.W. 457=1937 M. 385 = (i 937) 1 M. 

L.J. 453 (F-B.). The word “appeal” in 
Art. 182 (2) does not mean bona appeal. 74 

I. C. 679=1924 C. 349. But see 1923 C. 288. 
Even though the appeal preferred was irregular 
in form and was dismissed on that ground, 
limitation would start from the date of the 
appellate Court’s order. 59 A. 283=137 I.C. 
529=1932 P.G. 165=63 M.L.J. 229 (P.C.) 
Bntsee also 57 M. 741 = 1934 M. 303 = 66 M.L. 

J. 486. The contention that an appeal in order 
to save limitation under cl. (2) must be one 
to which the persons affected were parties 
and that it must also be one in which the 
whole decree was imperilled is not 
sound. 59 A. 283. The decision in 1930 A. 
636 and 1930 P. 146 are not now good law. 
See also 1923 C. 228 ; 1924 G. 439. For pur¬ 
poses of Art. 182 (2), it is sufficient that there 
has been an appeal and there is no warrant for 
reading into the words of the article any qualifi¬ 
cation either as to the character of the appeal 
or as to the parties to it. Where there was 
an appeal from the decree in the suit in which 
respondent was awarded costs but the ques¬ 
tion as to costs was not the subject-matter of 
the appeal. Held, that the period of limitation 
did not begin to run from the original date 
of the decree, 15 L. 267 = 147 I.C. 689=1934 
L. 318. The expression “where there has 
been an appeal” means an appeal which is 
likely to affect the decree sought to be executed. 
Where pending an appeal from a prelimin¬ 
ary decree in a mortgage suit, which wai 
confirmed on appeal, a final decree is passed, 
an application for execution of the final 
decree would be in time, if filed within three 
years of the date of the appellate prelimi¬ 
nary decree, though beyond three years of the 
date of the final decree itself. It is not 
necessary to apply afresh for a final decree 
or to get the final decree amended. The 
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3. (where there has been a 
review of judgment) the date of 
the decision passed on the review, 
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original final decree may itself be executed. 
45 L.W. 278 =(i937) i M.L.J. 407. See also 
1939 Bom. 454 ; I.L.R. (1930) Mad. 252 = 48 
L.W. 751 = 1939 Mad. 157 =Ci 93 B) 2 M.LJ. 

1048; 1939 Mad. 735 = {* 939 ) 2 M I,.J. 86. 
The expression must be construed in its plain 
sense. Where, though an appeal is incompe¬ 
tent in law, it is bona fide presented, it satis¬ 
fies the terms of Art. 182 : 79 I.C. 477=16 

S.L.R. 245. Even when an appeal is dismissed 
for non-payment of Court-fees, limitation runs 
for purposes of execution only from the 
date of the order of dismissal. 74 I.C. 
679. Where a memorandum of appeal filed 
with deficit Court-fees was neither registered 
nor numbered as an appeal but was rejected for 
non-payment of the requisite Court-fees within 
the time allowed, the order of the appellate 
Court has not the effect of a decree and it 
does not deal judicially with the appeal at all 
which never came into existence. Consequen¬ 
tly, the starting point for limitation under 
Art. 182 for the execution of tlic decree is the 
date of the trial Court’s decree and not the 
date of the order of the appellate Court reject¬ 
ing the memorandum of appeal: 42 C.W.N. 
698= 1938 Cal. 533. See also 41 C.W.N. 1285= 
1937 Cal. 728. Where an appeal is preferred 
on insufficient court-fee and is duly registered 
as an appeal and numbered as such but subse¬ 
quently rejected after notice to the parties and 
after hearing them, the time for execution 
begins to run from the date of the order of the 
appellate Court. 19 Pat.L.T. 243=1937 P.W. 
N, 1023= 1938 Pat. 79. It is definitely estab¬ 
lished that Cl. (2) of Art. 182 has no 
application to appeals other than appeals 
against the decree itself. It does not apply to 
appeals from orders in collateral proceedings 
which may aflect the decree to be •executed. 
An application to cancel or modify an order 
recording satisfaction of a decree and to revive 
it, cannot be regarded as an application for the 
decree itself, so as to make Art. 182 (2) appli¬ 
cable to an appeal from the order passed on 
the application to revive the decree. 50 L.W. 
497=1939 Mad. 872. An order directing the 
return of the memo, of appeal for presenting to 
the proper Court is not a “ final order **, nor is 
the Court an appellate Court within Art. 182 
(2) and the time for executing the decree does 
not run from tlie date of such order. 39 M.L. 
J. 431 = 43 M. 835; nor where it is returned 
lor re-presentation after some amendment. 163 

I. C. 354=44 L.W. 59=1936 M. 613 = 71 M.L. 

J. 336. See also 1936 Lah. 479. In an appeal 
from a part of the decree by some of the 
parties the entire decree becomes the subject- 

of the appeal. 3 P. 327=79 I.C. 794; 
59 I.C. 896. See also 59 A. 2O3 (P.C.) ; 1939 
2 M.L.J. 271. (appeal by some of tlie defend- 
(tfits only). Continuance of proceedings—In¬ 


competent appeal does not suspend limitation. 
1923 C. 228. But 74 I.C. 679=1924 C. 
349 ; 134 I.C. 425=1931 P. 422. (Appeal dis¬ 
missed as out of time gives a fresh starting 
point.) See also 19 I.C. 477 (S.) ; 35 Bom.L. 

R. 432 = 1933 B. 255=57 B. 388. But where a 
Court refuses to receive the memo, of appeal 
on file in view of O. 41, R. i (3), G. P. 
Code (Madras Amendment), there is no appeal, 
and time is not extended by Art. 182 (2). 57 
M. 741 = 1934 M. 303=66 M.L.J. 486. An 
oyder of the appellate Court holding that the 
appeal had abated and refusing to set aside 
the abatement is a final order within the 
meaning of Art. 182 (2), since it deals judici¬ 
ally with matters before the Court. 60 LA. 
83=142 I.C. 326=1933 P.C. 68=64 M.L.J. 
421 = 60 C. 662 (P.C.). The decision in 49 C. 
L.J. 111 = 104 I-C. 566=1927 C. 760 to the 
contrary is not good law. The dismissal for 
non-prosecution of an appeal to the Privy 
Council even after admission and appearance 
of the respondents does not constitute a final 
order or decree of the appellate Court with¬ 
in the meaning of Art. 182 (2), and limita¬ 
tion starts from the date of the dismissal of 
the appeal by tlie High Court. 11 P. 477— 
139 I.C. ig8= 1932 P. 231, See also 1936 L. 
479. The appeal referred to is an appeal 
from the decree itself and not from an 
order rejeedng an application to set aside 
the ex parte decree, ii Lah.L.J. 61 = 1929 
L. 283 ; 138 I.C. 692 = 1932 A. 601 ; 35 C. 
W.N. 155=131 LG. 263=1931 C. 332. But 
see contra 18 Pat.L.T. 231 = 1937 P. 337. 
For execution purposes an appeal by its^ 
never operates as a stay. There is the right 
to execute the moment the decree is passed; 
but if there is an appeal the time of limitation 
is postponed and docs not run until the decree 
determining the appeal is made. 33 C.W.N. 
958=50 C.L.J. 12 = 19290. 676. Assignment 
of decree pending appeal—Assignee not brought 
on record—Appeal and second appeal with 
decree-holder on record—Application for exe¬ 
cution by the assignee witliin three years of 
second appellate Court’s decree is not barred. 
<930 A, 380. In all cases, what Art. 182 (a) 
refers to is a decree, 1^14., one decree, and it is 
not permissible for Courts in execution to look 
into the matter and say that, as there are 
several reliefs which are severable, what is 
nominally one decree, consists of several decrees. 
In tlie case of a plaint claiming several relief 
where the Court passes a decree granting some 
of such reliefs and refusing the others, but 
where an appeal is preferr^ only against a 
portion of tJic decree regarding a particular 
relief, limitation for the execution of the other 
unappcalcd reliefs runs only from the date of 
the appellate decree. (1932 P.C. 165, 

1935 M.W.N. 329=1935 M. 557, 

Art. 182 (3).—The real distinction between 
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^ 4. (where the decree has been 
amended) the date of amendment, 
or 


NOTES. 

cls. (a) and (3) of Art. 182 is really one of the 
particular tribunal which passed the order by 
which the original decree is imperilled. If the 
order is made by the appellate Court, then 
Art. 182 (2) applies; but if the order is made 
by the original Court which passed the decree 
to be executed, then cl. (3) applies and the date 
from which limitation runs is the date of the 
order of the original Court. All cases in which 
the Court reconsiders its own judgment, whether 
in applications for restoration or in applications 
for ‘‘review*’ so called, are cases of review within 
the meaning of Art. 182 (3). An order allow¬ 
ing or rejecting an application for restoration 
of a proceeding decided ex parte is an order on 
“review” and therefore gives a starting point of 
limitation for execution. 18 Pat.L.T. 231 = 1937 
P.337=i6 Pat. 306. Art. 182 (3) is not applicable 
to cases where an application for review has not 
been granted but rejected, and in such cases 
limitation is not enlarged under the article. 20 
Pat. 513 = 1941 P.W.N. 477 = 22 Pat.L.T. 26= 
1941 Pat. 213. Where there has been a 
review of the decree, the period of limitation 
for purposes of Art. 182 (3) should be taken to 
run from the date of the review, notwithstand¬ 
ing that the persons against whom time is 
reckoned were not parties to the review pro¬ 
ceedings. [63 M.L.J. 329 (P.C.), Rel. on.] 141 
I.C. 175 (2) = i933 M. 276=64 M.L.J. 75=36 
L.W. 919. See also 1930 P. 207. A second 
execution application (filed after the amending 
Act IX of 1927 came into force) was returned 
for correction of some defects and only re-pre- 
sented along with a third application for exe¬ 
cution more than three years from the date of 
the first application. Held, that so long as no 
final orders had been passed on the second 
application, it was still pending and no ques¬ 
tion of limitation arose. 64 M.L.J. 401=37 L. 
W. 469=144 I.C. 167=1933 M. 540. As to 
the meaning of “final order,” ^93^ O. 148 
(F.B.). Recording of payment by Court under 
O. 21, R. 2 is not a final order. 1932 Oudh 
198. Where there was an application for review 
and an appeal against the order in review, the 
decree-holder is entitled to the benefit of cls. (2) 
and (3) of Art. 182. The words in Art. 182 
(3) “decision passed on review” mean a decision 
passed in review proceedings; and whatever 
such a decision is, it gives a fresh starting point 
of limitation. 162 I.C. 223=38 Bom.L.R. 215 
= 1936 B. 162. 

, Art.‘ 182 ( 4 ): Scope and effect op Cl (4). 
—The correction of mere clerical errors in a 
decree, e.g.. error in the number of the suit or 
in the name of judgment-debtor, does not 
amount to an amendment within the meaning 
of Art. 182 (4). Where the decree as it stood 
before such correction was fully capable of 
execution and the decree-holder took no steps 
for its execution for a period of three years, 


the decree becomes barred, and the subsequent 
verbal corrections will not have the effect of 
reviving the said decree or giving a fresh start 
to the decree-holder. 67 C.L.J. 92 = 41 C.W. 
N. 1151 = 1937 Cal. 581. Art. 182 (4) lays down 
clearly and without reservation that when a 
decree has been amended the period of limita¬ 
tion is three years from the date of the amend¬ 
ment. It is not stated that the amendment 
should have been made within three years from 
the date of the original decree or at a time 
when the original decree was subsisting. It is 
not the function of the executing Court to ques¬ 
tion the correctness or propriety of the amend¬ 
ment of the decree. I.L.R. (194O Lah. 659= 
43 P.L.R. 11 = 1941 Lah. 131. See also 41 G. 
W.N. 1330; 1937 Pat. 453; 1938 Pat. 57. 
Where the original decree is incapabe of execu¬ 
tion, time runs from the date when a decree 
properly capable of execution has been drawn 
up. 64 I.C. 522 = 34 C.L.J. 397. Where a 
decree capable of execution becomes barred, its 
amendment cannot entitle the decree-holder to 
a fresh period of limitation under Art. 182 (4), 
because after it is dead, it cannot be revived by 
a subsequent application for amendment. 5 
Lah.L.J. 398=1924 L. 329. See also 1933 M. 
W.N. 23 = 37 L.W. 180=64 M.L.J. 251 = 1933 
M. 315=56 M. 458; 1936 Mad. 434=70 M.L. 
J. 700: 147 I.C. 815=11 O.W.N. 10=1934 O. 
43. But see contra 40 L.W. 896=67 M.L.J, 
904; 167 I.C. 134=18 Pat.L.T. 18=1937 P* 
316. See also 57 M. 795=39 L.W. 488=1934 
M. 283 = 66 M.L.J. 492. The words of cl. 4 of 
Art. 182 are quite unqualified and do not speak 
of any particular form of amendment, whether 
the amendment is necessary or not, whether the 
decree is capable of execution without the 
amendment; it does not qualify the matter of 
amendment in any way under Art. 182 (4); if a 
decree has been amended, the starting point of 
limitation for execution is the date of the 
amendment. The fact that the amendment is 
applied for and made after three years from the 
date of the decree is immaterial. If an ap¬ 
plication for execution is made within three 

years of such amendment, it is in time and not 

barred. The executing Court is not competent 
to sit in appeal over the Court which passed the 
decree or made the amendment; it has only to 
see whether the decree has boen amended in 
order to see whether the execution application 
is barred by limitation. 16 Pat. 290= 18 Pat.L. 
T. 18=1937 Pat. 316; see also 16 Pat. 453=* 
Pat.L.T. 679=1938 Pat. 57. Art. 182 (4) 
allows an application for execution to be 
made within three years from the date when 
the decree is amended. It is beyond the com¬ 
petence of the executing Court to decide as to 
whether the order for amendment of the decree 
was proper or not. It may be the duty of the 
Court allowing the amendment to consider ai 
to whether an amendment should be granted 
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5. (where the application next 
hereinafter mentioned has been 
made) the date of i[the final 
order passed on an application 
made] in accordance with law to 
the proper Court for execution, 
or to take some step-in-aid of exe¬ 
cution of the decree or order, or 


LEG. REF. 

’ Substituted by Act IX of 1927. 

NOTES. 

at all when the application is made more than 
three years after the date of the decree; and i 
there is an order for amendment passed in such 
ca.ses the parties of course could challenge that 
order by way of revision, but it is no business 
of tlie executing Court to enter into the pro¬ 
priety of tlie question as to whether the amend¬ 
ment should have been made or not, and once 
the decree is amended it has got to take the 
amended decree as it stands and allow execution 
of it provided the application for execution is 
made within three years from the date of the 
amended decree. 65 C.L. I, 455=41 C.W.N. 
1330. See also 1935A.L.J. afiq. 

If there has been an amendment of a decree 
which was incapable of execution, the period 
shall run from the date of the amendment, 
otherwise it must date back to the date of the 
original decree. 27 A.L.J. ^27=115 I.C. n€ 
(2) = 1929 A. 253. See also 1929 C. 650. 
Where a decree has been amended, it is not 
for the Court of execution to enquire whethei 
tlic amendment was properly made, whethei 
the original decree was capable of executior 
or whether for any other reason the Courl 
was wrong in making the order for amend¬ 
ment of the decree. 1929 C. 650. See alsc 
1930 P. 286. 

Art. 182 (6).—Scope of—Difference bet^veen 
para. (5) and the rest of the pararagraphs, 
While all the paragraphs in Art. 182 excepting 
para, (5) deal with the question of what is the 
time from which limitation begins to run in the 
case of a first application for execution, para. 
(5) alone deals with the case of subsequent, 
applications. The wording of para. (5) show? 
that it refers to an application for execution 
where there has been a previous proceeding in 
execution in the Court. The other paragraphs 
do not deal with such a question. I.L.R. 
(1938) A. 342 = 1938 A.L.J. 117=1938 All, 
210. What IS dearly contemplated bN 
Art. 182 (5) is that a judicial order is tc 
be made on an application by the decrec- 
ho dcr, being a step-m-aid of execution and ir 

hin r.‘ for transfer should 

in eof ‘•'-■"“-■'Ol'l". it must be in c.ssence 

A decree entitling a landlord to a'certain en- 

hancement of rent nr^f r^c ** 

Th/v not capable of execution. 

iT nnt . ^ f revenue records 

IS not execution of it, but merely a record ol 


the facts as they exist. Accordingly, Art. 182 
has no application to a mutation in accordance 
with such a decree. 16 Lah.L.T. 26, The 
terminus a quo under the unamended form of 
Art. 182, cl. (5) is the date of the application 
for execution or to take some step-in-aid of exe¬ 
cution and not (as under the amending Act IX 
of 1927) the result of the application, the 
date of the final order passed on such appli¬ 
cation. 61 I.A. 62 = 38 C.W.N. 229=1934 P.C, 

14 = 66 M.L.J. 79 (P.C.). 

Amendment not Retrospective. — The 
amendment will not disturb vested rights and 
so, subject to this limitation, an application 
made after the ist January, 1928, will neces¬ 
sarily be governed by the amended Act. 1930 
P. 207. 

Step-in-aid of Execution — (a) Test op 
Application being Step-in-aid. —There can be 
a step-in-aid of execution without any applica¬ 
tion for execution having ever been made at all. 

178 I.C. 202=1938 Lah. 326. Anything done 
by the decree-holder through the machinery of 
the Court or any proceeding taken by the 
executing Court which is calculated to advance 
the case of the decree-holder in the direction 
of his ultimate object of reaping the fruits of his 
decree, can be treated as a step-in-aid of exe¬ 
cution and save the running of limitation against 
him. 18 Lah. 671 = 39 P.L.R. 680=1937 Lah. 
404. The necessary conditions which must be 
satisfied for the application to be one for exe¬ 
cution or to take some step-in-aid of execution 
of the decree or order are that (i) the appli¬ 
cation must be in accordance with law, (2) it 
must be made to the proper Court, and (3) 
there must be a final order passed on the 
application. These conditions are adjectival 
both to the application for execution and to the 
application to take step-in-aid of execution of the 
decree or order. 137 I.C. 7^^“*932 O* * 4 ^ ' 
(F.B.). A step-in-aid of execution can be taken 
before an application for execution of the decree 
has been made in Court. I.L.R. (1939) 
728=1939 A.L.J. 746=1939 All. 483. Astc^ 
in-aid of execution implies tliat there is already 
a decree which can be executed and in further¬ 
ance of which the step is taken. Where^ under 
O. 20, R. 12, C. P. Code, the Court fixes the 
amount of the mesne profits but defers the 
drawing up of the decree until paynicnt of 
the necessary Court-fee by the plaintiff, an 
application by the plaintiff praying the Court to 
assess and receive the deficit Court fees or to 
prepare the final decree cannot be considered to 
be a step-in-aid of execution under Art i8a 
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(5). 23 Pat.L.T. 202 = 1942 P.W.N. 139. 
Art. 182 (5) gives two landmarks of time from 
which the period of limitation can run. One is 
the date of the final order passed on an appli¬ 
cation made for execution, and the other is the 
date of the final order passed on an application 
made to take some step in aid of execution. 
1939 Rang.L.R. 508=1939 Rang. 406. Under 
Art. 182, Cl. (5) it is sufficient to show 
that an application was made in accordance 
with law to the proper Court for execution or 
to take some step-in-aid of execution of the 
decree, and it is not further necessary to show 
that such application was not merely colourable 
but had been made with a bona fide and 
genuine intention of obtaining execution of 
the decree and not simply for the purpose of 
gaining time and keeping the decree alive. [52 
A. II (F.B.). Appr. 48 A. 468, Overr.] 61 

I.A. 62 = 66 M.L.J. 79=55 A. 993 (P-C.). 
Application for execution of a decree 
made to a wrong Court canot be con¬ 
sidered as a step-in-aid of execution. 177 
I.C. 483=40 P.L.R. 721 = 1938 Lah. 451. 
The fact that an application for execution is 
subsequently dismissed on account of the decree- 
holder’s default cannot make the application 
ineffective lor saving the limitation, if it is a 
proper application made in accordance with 
law. It is the application,and not the result of the 
application, which is contemplated as being 
sufficient to save limitation. 167 I.C. 34 = 
*937 169=1937 O. 233. The words 

•‘for execution” in Art. 182 (5) mean “for the 
purpose of obtaining execution,” the words 
“step-in-aid of execution” mean “step taken 
for the purpose of obtaining execution. * 90 
I.C. 938. See also 42 M.L.J. 3 ^ 3=45 M. 466. 
But where the applicant does not state what 
step he wishes to be taken, that application 
will not come under this clause. 150 I.C. 866 
=^=36 Bom.L.R. 115=1934 B. 113 (2). Where 
decree comprises two reliefs, an application to 
execute first portion is a step-in-aid. 44 A. 166 
= 65 I.C. 358. In the case of a joint and several 
decree an application for execution made 
against any one of the judgment-debtors is a 
step-in-aid of exeeution against all. The fact 
that one of the judgment-debtors is not correctly 
impleaded in that the person who was men¬ 
tioned as his guardian was not nominated by 
the Court, is immaterial. 197 I.C. 480=8 B. 
R. 225. See also 1938 Pat. 395. An application 
praying for a relief which perhaps the Court 
would not have granted is still treated as an 
application in accordance with law for the 

purposes of Art. 182: 49 M.L.J. 753 ~ 9 * 
ri; 68 I.C. 116=26 C.W.N. 292. “Date of 
decree,” meaning of. i Luck, 543 = *927 O* 
488. An application made to point out that 
the official of the Court had omitted to include 
interest granted under the decree payable to 
him and to correct the mistake by addition of 
interest after calculation, is necessitated by a 
mistake of an official of the Court and is a 
step-in-aid of execution. It is a judicial act 
and not a ministerial one. 114 I.C. 55 = *929 
L. 103. Obiter, —If execution of a decree is 
oonditional on prior payment by the decree- 
holder of court-fees, or of the mortgage-debt 


in a redemption suit, or on discharge by the 
decree-holder of an incumbrance, or anything 
else, an application by the decree-holder for 
execution without fulfilling such a condition 
is nevertheless one in accordance with law, 
it being open to the Court, on such appli¬ 
cation, to order execution on previous com¬ 
pliance by the decree holder of the condition 
imposed by the decree. 122 I.C. 438. Bonafides 
of decree holder in making the application is not 
material. 1939 Rang.L.R. 587=1939 Rang. 
433;4i P.L.R. (J. & K.) 31 (i 934 ) P-C- 14 Foil.) 

{b) Applications as steps-in-aid of Execu¬ 
tion—( i) General. —An application to 

take a step-in-aid of execution is not neces. 
sarily an application in execution. 41 M.L.J- 
374=1922 M. 247. To constitute a step-in.aid 
it must pray for some relief which can be grant¬ 
ed by the Court, 35 C.L.J. 82=1922 C. 44. 
See also 1932 A.L.J. 1035 as to the meaning of 
the word. If the facts of a particular case show 
that the proceeding in question has the effect 
of facilitating or advancing the execution to any 
extent of removing some obstacle from the way 
of execution, it may well be regarded as a step- 
in-aid of execution. 137 I.C. 768 = 1932 O. 
148 (F.B.). The word “application’* in cl. (5) 
means a document containing a request. 
There is nothing to prevent the Court from 
treating a suit as an application. 7 O.W.N. 
887=1930 O. 468, But see also I.L.R. (1939) 

2 Cal. 33=43 C.W.N. 604=1939 Gal. 319; 
1940 Rang.L.R. 82 = 1939 Rang. 296 ; 1938 N. 
L.J. 336= 1938 Nag. 534 (Claim suit under C. 
P. Code, O. 21, R. 63). The step-in-aid of 
execution must be made while the decree is 
still alive. Certification cannot have the effect 
of reviving a dead decree. 7 O.W.N. 858. A 
plaint in a suit in a Munsif’s Court for a 
declaration that certain immovable property of 
the judgment-debtor was liable to attachment 
and sale in execution of a decree obtained in 
a Small Cause Court can be treated as a step- 
in-aid of execution. But it cannot be treated 
as an application made to the “proper Court,” 
unless the said decree of the Small Cause Court 
has, before the plaint is filed, been transferred 
to the Munsif’s Court for execution. When the 
decree has not been so transferred. Art. 182 
(5) will not apply to save limitation. 155 I. 
C. 505=1935 O.W.N. 672. See also 1940 N. 
I-J- 605 (Insolvency Court not proper Court 
for execution). An application to take a step- 
in-aid of execution may be made even though 
there is no pending application for execution. 
(45 M, 202, Foil. ; 45 M. 466, Not Foil.) 151 

I. C. 767=36 Bom.L.R. 510=1934 B. 266; 57 
M. 808=39 L.W. 639= 1934 M. 392=67 M.L. 

J. 762. Application by decree-holder to execute 
decree for more than is due to him does not 
by itself make it not one in accordance with 

law. 53 L.W. i 55 =* 94 * 528 =(i 94 *) * 

M.L.J. 267. See also 43 Bom.L.R. 883 (Assign¬ 
ment of decree to several persons jointly— 
Application by one alone saves limitation); See 
also (194Q) 2 M.L.J. 502. 

(2) What applications amount to Steps-in¬ 
aid. —Process application for attachment. 48 
M.L.J. 678=1925 M. 880. An application or 
transfer of decree for execution. 3 Pat.L.T. 
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298=1 P. 328. See als 9 ii P. 785=1932 P. 
309; 27 S.L.R. 109=142 I.C. 489=1933 S. 
78; 10 O.W.N. 363 = 1933 O. 131 = 143 I.C. 
678; 16 P. 288= 18 Pat.L.T. 202=1937?. 351; 

162 I.C. 984=1936 P. 313; 1939 A.LJ. 1128 
= *939 All. 57; 1940 Pat. 677=19 Pat. 354; 
1937 O.W.N. 1116; I.L.R. (1940) All. 318= 
*940 A.L.J. 381 = 1940 All. 331 : 1937 Ran. 
L.R. 287=1937 Ran?. 477 (order sending 
decree for execution to another Court); 71 C. 

557; '937 Nag. 305; 1936 
A.W.R. 294= 1936 A.L.J. 254=163 1.0.231 = 
1936 A 369; 1937 A.L.J. 278=1937 A. 397. 
An application to certify payment. 2 R. 393 = 
84 I.C. 473. See contra 137 I.C. 768=10320. 
148 (F.B.); 56 M.L.J. 333 = 9 Lufk. 288 (.P.C.); 

163 I.C. 9 *- 5 =* 93 ^> P-386; 43 Bom.L.R. 880. 

Uncertified payment whether saves limitation. 
See 1927 C. 29. See also loi I.C. 574; 1927 A. 
827; 1932 A.L.J. 1035 (S. 20 proviso applied). 
Application by mortgagor in redemption suit 
to extend time for deposit of money. 41 M.L.J. 
374 = 4 ') 202. An application by a trans¬ 

feree decree-holder for a recognition of his 
transfer and to execute the decree. 47 M.L.J. 
447 = 80 I.C. 103=40 Bom.L.R. 411 = 1938 
Bom. 309. But an application by a transferee 
to be brought on the record without asking for 
execution of the decree is not an application 
in accordance with law, as it is not an appli¬ 
cation for execution of the decree. 27 S.L.R. 
314=1933 S. 341. An application is required 
under the provisions of O. 21, R. ii, C. P. 
Code, to contain certain particulars and to be 
signed and verified. It is the duty of the 
Court when it is presented to check the appli¬ 
cation to sec that the necessarv particulars arc 
given under O. 21, R. 17 and the Courtis then 
empowered cither to reject the application or 
require its immediate amendment or its 
amendment within a fixed time. If the Court 
takes none of these actions it must bo deemed 
to hold the application to be one in accordance 
with law. 1941 Pesh. 103. Application to 
make decree final may be step-in-aid. 79 I.C. 
407=1924 B. 71. An application by a decree- 
holder to obtain an order which he has been 
directed by the executing Court to obtain is an 
application to take a step-in-aid. 63 I.C. 844 
= 23 Bom.L.R. 1013. Application to send for 
records 23 A.L.J. 422 = 88 I.C. 271. Appli¬ 
cation for the issue of notice upon judgment- 
debtors. 68 I.C. 337=1923 P. 180.^ Even 
where an execution application is not in accord¬ 
ance with law, if an order had been made 
tor issue of notice under O. 21, R. 22 a 
fresh period of limitation begins to run from 
me date of the issue of the notice. 90 I.C. 

^47; 1^3 65R. Issue of a combined notice 

under O. 21, Rr. 22 and 16 upon the judg- 
ment-debtor is sufficient under the law to save 
Imitation. 90 I.C. 847; 47 L.W. 588=1938 

^6 553 -(.938) t M.L.J. 7,0; 4o Bom.lfR. 

Bur.«^ ,R°"? P^“5 = I.L.R. (.938) Bom-708. 

Application made by decree-holder m;reTy To 

judgment-debtor to pay^the 

decree i^^nor-M i^*' '^hich pas^d the 

decree is not illegal or to an improper Court 


although the judgment-debtor at the time was 
re.siding outside that Court’s jurisdiction. And 
it such application is made in good faith for 
the purpose of executing the decree, it will be 

a step-in-aid 116 I.C. 474=1929 R- 95. St, 

also 1929 A. 625 (F.B.). (Good faith not 

necessary). An application that certain objec¬ 
tions to the execution of the decree be rejected 
IS a step-in-aid. 19 A.L.J. 641=63 I.C. 907. 
Ses also 50 M. 49. So also an application by 
the decree-holder to get rid of the objec¬ 
tions raised by the judgment-debtor, and an 
application for extension of time in complying 
with the orders of the Court thereafter. 119 
j.C. 228= 1929 L. 335. Application to summon 
witness in claim proceedings. 64 I.C, 524=19 
A.L.J. 843; 1923 A. 415. See also 103 I.C. 
712=1927 L. 653 (Application to summon 
witnesses to resist judgment-debtor’s objection). 
The decree-holders examined a certain wit¬ 
ness in order to resist an objection filed by 
the judgment-debtor to the execution of the 
decree. Held that the action on behalf 
of the decree-holders was a step-in-aid. 4 
P. 202 = 88 I.C. 807. Where, on the judgment- 
debtor’s application under O. 21, R. 2, the 
decree-holder attends the Court with witnes¬ 
ses to contest the application informing pay¬ 
ment out of Court, the act can be construed 
to mean a step taken in aid of execution. 
*930 C. 304. Where a decree-holder, after 
executing the decree against the principal 
judgment-debtor and getting part satisfaction, 
files an application against the surely more 
than three years after the date of the decree, 
the case is governed by Art. 182 (5), Expl. I 
to the article does not apply to the case. The 
prior execution againt the principal judg¬ 
ment-debtor saves limitation against the sure¬ 
ly also. The surety may no doubt be techni¬ 
cally liable from the date of the decree, but in 
equity his liability arises only upon the failure 
of the principal to satisfy the decree. 58 M. 
276=1935 M. i88=68 M.L.J. 119. See also 
44 A. 793 = 1922 A. 481. Where a prior 
execution application is dismissed on the 
ground that the reliefs claimed arc superfluous 
or incorrect, still it is an application in accord¬ 
ance with law and saves limitation. 3 P. 
42 = 75 LG. 312. An application for transfer 
of a decree to another Court for execution 
made at a time when the judgment-debtor is 
known to the decree-holder to be dead, is a 
step-in-aid and will save limitation. 45 C.W.N, 
3 ^2. Heldy by ths Full Bench, Horwil, J., dissenting. 
—An application to a Court in British India 
to send a decree passed by it for execution to 
a Court in a Native State, there being reci¬ 
procal arrangement between that state and the 
Government of India whereby tlic decrees of 
the state shall be executed in British India 
and the decrees of British Indian Courts shall 
be executed by the Courts in that state, is a 
step-in-aid of execution under Art, 182 (5)1 

Limitation act, and the order on such applica¬ 
tion starts a fresh period of limitation. I.L.R. 
(1941) Mad. 574=53 LAV. 145=194* Mad. 
309 = (1941) I M.L.J. 242 (F.B.). Where 

proceedings are taken in a Native Court but 
transferred to British Court, such a proceeding 
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is a step-in-aid of execution. 45 B. 453 — 59 
I.G. 747 ; 31 Bom.L.R. 1105=1929 B. 418. So 
also application re-presented in time but dis¬ 
missed on ground of too great delay. 21 L. 
W. 548=88 T.C. 88. Execution application 
returned for arrangement but not re-presented 
is not one in step-in-aid. I.L.R. (194^) Mad. 
60 ; 1939 2 M.L.J. 671 = 1939 Mad. 841=50 
L.W. 311 ; 1939 Mad. 429=(i939) i M.L.J. 

8y = 49 L.W. 173 : See also 1942 Mad. 216 
= (1941) 2 M.L.J. 1018. As to effect of ap¬ 
plication for rateable distribution, see i Luck. 
569. Application to substitute legal represen¬ 
tative of judgment-debtor on record is step- 
in-aid. 103 I. G. 279=1927 N. 308; 
103 LG. 244=1927 A. 698; 26 A.L.J. 
417 ; 24 N. L.R. 36. Where an execution 

application is filed against the legal 
representatives of the jugment-debtor in the 
Court which passed the decree and a notice 
thereon is issued to them to show cause why 
the decree should not be executed against 
them, it cannot be dismissed for want of juris¬ 
diction, merely because it turns out to be in¬ 
effective owing to the non-existence of any 
property within the Jurisdiction of the Court. 
1934 L. 55. An application to bring on to 
the record the legal representatives of the 
defendant and to execute the decree 
is a step-in-aid of execution, even though 
so far as the prayer for execution of the 
decree was concerned the application 
was not in accordance with law, the applicant 
claiming under an oral transfer of the decree. 
54 M. 852=134 LG. 59=61 M.L.J. 541. A 
decree obtained by two persons was sought to 
be executed by one of them alleging that the 
other had relinquished his right during pen¬ 
dency of suit. On an objection being raised 
the other decree-holder gave a purshis stating 
that he had no objection if the decree were 
executed by the applicant alone. The applica¬ 
tion ultimately failed for want of prosecution. 
A question having been raised whether appli¬ 
cation was according to law and served as a 
step-in-aid of execution. Held, that the state¬ 
ment made by the other decree-holder in the 
purshis did not amount to a relinquishment or lo¬ 
an assignment of his interest in the decree. The 
application made in reliance of the alleged 
relinquishment was mistaken. It was however 
made by a person entitled to make it and was 
thus in accordance with law. (1931 L. 600, 
Foil.) 58 B. 428=36 Bom.L.R. 437=»934 J^- 
216. Before the expiry of one year from the 
date of decree, the decree-holder put in an 
application for execution in accordance with 
O. 21, R. II, and on the same day he also 
filed another application for amendment of the 
first application, by which in effect he prayed 
that a precept be issued to the District Court 
of another district for attachment of money 
standing to the credit of the jndgment-debtor in 
the Allahabad Improvement Trust. The appli¬ 
cation was accordingly amended. Held, that 
the application was one in accordance with 
law and a step-in-aid of execution. 146 I.G. 
991 = 1933 A.L.J. 902= 1933 A. 844. Applica¬ 
tion against minor whose guardian was dead 
before date of application is good to give a 

COM.—450 


fresh starting point of limitation. 65 M.L.J. 
374=1451.6.714=1933 M. 696; 1936 N. 77 
(17M. 76; 35 C. 1047 and 19 A. 337, Not 
Foil.) Filing of batta memorandum for arrest. 
1928 M. 563. {See also 28 M. 399, Rel. on.) 
But mere filing of receipts by decree-holder for 
costs on account of maintenance of judgment- 
debtor in jail is not a step-in*aid. 1928 L. 443. 
See also 23 C. 196 ; 22 C. 827. {See however 63 
M.L.J. 792, infra.) The despatch by money 
order of the subsistence allowance for the judg¬ 
ment-debtor in jail to the jail superintendent 
who, under O. 21, R. 39 (4) is the proper officer 
to whom the payment should be made is “an 
application to the proper Court to take a step- 
in-aid of execution”. 140 I.C. 498 = 63 M.L.J. 
792. But see 62 T.C. 480. Application for pay¬ 
ment of money deposited in Court is step-in-aid. 
I.L.R. (i 938)'A!1. 342 = 1938 A.L.J. 117= 1938 
All. 210. See also 39 P.L.R. 102 = 1938 Lah. 
138 ; I.L.R. (1938) Lah. 586=40 P.L.R. 494= 
1938 Lah. 678. An application for delivery of 
property by a decree-holder who has purchased 
the propertv in execution of his own decree is 
a .step-in-aid, even though the application was 
dismissed for non-payment of batta. 30 L.W 
683 = 57 M.L. J. 468. Cl. (5) of Art. 182 does 
not require that the application to take some 
sten-in-aid of execution of the decree should be 
made in the course of execution proceedings; all 
that it requires is that an application should be 
made to take some step-in-aid of execution of 
the decree. That application may be made in 
connection with any other proceedings, which 
may not be strictly speaking proceedings in 
execution of the decree, but which affects 
the execution of the decree. 7 P. 708 = 9 Pat. 
L.T. 817=1938 P. 612 (filing list of witnesses). 
The filing of a batta application by the judgment 
creditor in an execution proceeding for sum¬ 
moning certain persons to attend Court and 
give evidence to show that the objection of the 
judgment-debtor that the decree had been 
satisfied was unture, is a step-in-aid. 1934 M. 
710: also application for appointing receiver in 
pending execution proceedings. 1929 L. 57 ; 
also application of the decree-holder to file list 
of movables under O. 21, R. 12. 31 Bom.L.R. 
1291 ; also application by the decree-holder for 
leave to bid at the execution sale. 53 M. 390= 
1930 M. 588=58 M.L.J. 406. See also 12 L. 
153 = 32 Punj.L.R. 84=1931 L. 81 (F.B.) 

(Majority holding that the question must depend 
upon the circumstances of each case). The 
execution of the attached decree on the appli¬ 
cation of the attaching decree-holder is a step- 
in-aid of execution of the decree in execution 
whereof the attachment has been made. 132 
I.G. 667=1931 L. 705. A decree-holder having 
been adjudicated insolvent on his own appli¬ 
cation, the Official .Assignee sold all the debts 
due to the insolvent to the appellant. It 
appeared that, after the insolvency, the original 
decree-holder filed an execution ap¬ 
plication and the appellant who took out 
execution later on relied on the application 
filed by the original decree-holder as 
a step-in-aid. Held, that the original decree- 
holder, who was on record, was entitled 
to execute the decree, and that his insolvency 
was not material as the Official Assignee had 
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transferred all his rights, and that consequently 
the transferee could rely on the prior application 
as a step-in-aid. 41 L.W. 295—1935 M. 383 — 
68 M.L. J. 392. The institution of a suit under 
S. 61 of the Oudh Rent Act constitutes a step- 
in-aid of execution of the decree for arrears of 
rent, as the decree passed in such a suit requires 
the teriant to pay up the arrears within a certain 
time, in default of which he is to be ejected. 

1939 O.W.N. 134=1936 O. 24B. t7/5o I.L.R. 

(1939) Nag. 367= 1938 Nag. 19 (application 
for substitution of names in place of original 
decree-holder) ; 1940 I.ah. 337 (application in 
partition suit for preparation of formal decree 
sheet on stamp paper); 1937 Sind 108=31 S. 

L. R. 14 ; 1939 O.AV.N. 219 = 1939 O. 155 ; 1940 
Boni.L.R. 507 (application for final decree). See 
«/.ro 40 C.W.N, 3 *^*^= 1939 Cal. 468 (applica¬ 
tion for final decree after final decree is passed 
is not step-in-aid). See alw 18 L. 671 = 39 
P.L.R, 680= 1937 L. 404. 

(3) Applications do not amount to 

STEPS-iN-AiD.—Application not indicating how the 
Court is to assisit the decree-holder. 1925 C. 
1135. .S-ee also 150 I.C. 866 = 36 Bom.L.R. ri5 = 
*934 '*3 (2). Mere filing of an affidavit by 

the decree-holder stating that there were no 
incumbrances over the property. 22 A.L.J. 
410 = 78 I.C. 631. But tlie filing of affidavit of 
revenue is step-in-aid. 47 C.L.J. 362=19280. 
302. But contra 6 P. 69j.= io8 I.C. 430 = 
1928 P. 145. A ‘'counter-statement” filed by the 
decree-holder in answer to an ppfication by the 
judgment-debtor to enter up satisfaction of the 
decree is not a step-in-aid. 42 M.L.j. 303 = 45 

M. 466. See also 50 M. 49; 64 M.L.j. 345= 
142 I.C. 197 M933 M. 403- 37 L.W. 455. An 
application made to the Court to recorci a part 
payment or adjustment of the decretal debt 
under O. 21, R. 2, C. P. Code, is not a step- 
in-aid ol execution whicli will prevent limitation 
running under Art. 182 (5). Such an applica¬ 
tion to record an adjustment under O. 21, R. 2, 
is a mere certificate and is no application at all 
under .Art. 181 or Art. 182. 43 Bom.L.R. 880 = 
198 I.C. qo6— 1942 Bom. 17. A mere adjourn¬ 
ment has been held not to be a step-in-aid of 
execution, although an application for 
adjournment in order to obtain further evi¬ 
dence has been held to be a step-in-aid. 1923 
B. 218. (27 C. 285, Ref.) An application for 
time to put in a petition for substituted ser¬ 
vice is not a step-in-aid. 35 L.W. 301 = 1933 
M. 674 :.65 M.L.j. 271; 152 I.C. 987=1934 P. 
662. An application by a decree-holder under 

39 » C. P. Code, for transfer of his decree to 
another Court for execution, in ignorance ot 
the death of die judgment-debtor, is a step-in- 
aid of c.\ccution (17 M. 76 and 35 C. 1047 
Poll.; 19 All. 3 >7, Diss. from.) 151 I.C, 767 = 
36 Bom.L.R. 510-M934 B. 266; 1934 C. 55. 

But see contra 1934 A.L.J. 829-1934 All, 463. 
An appeal against an order dismissing the 
application of the judgment-debtor to record 
satisfaction of the decree does not amount to 
an ‘appeal” wiiliin tlie meaning of .Art. 182(5) 
and would not save limitation for execution of 
the decree. LL.R. (,94,) Mad. 703 = 53 L. 

W. 545 -* 94 ' Mad. 6 i6=(i94i) i M.L. j.'614. 
Application for certificate of transfer'is not 


application for execution. 23 A.L.J. 977=90 
I.C. 274 ' Such an application does not 
become an application for execution, merely 
because it was made in a form prescribed for an 
application for execution, ii P. 785=1932? 

309. An application to the Court which passed ' 
a decree and transferred it for execution to 
another Court, to recall the decree from that 
Court and to send it back again to that Court 
for execution is not a step-in-aid of execution 
for it took the decree-holder no nearer execu¬ 
tion than he was before the application. 
1942 N. L. J. 101. See also 1937 

R. 406. If the application for transfer is 
incompetent, because the Court to which 
the decree sought to be transferred has 

no jurisdiction to entertain the same, it 
cannot be treated as a step-in-aid. 1932 
P. 309; nor an application to recall decree 
from transferred Court after the same has been 
returned with certificate of non-satisfaction. 1937 
Rang. 406. An application for a copy of the 
decree to be executed is not step-in-aid. 39 M. 
L.J. 572 = 60 I.C. 117. The payment of pro¬ 
cess for issue of a warrant of arrest in execu¬ 
tion of a decree, where the batta memo itself 
does not apply for the issue of process is not 
step-in-aid. 47 M.L.J. 537 = 82 I.C. 497; 1925 
A. 646. See also 64 M.L.J. 692=1933 M. 438 
= 38 L.W. 766. Mere service of notice. 6 P. 
277 = 8 Pat.L.T. 652 = 1927 P. 218. Applica¬ 
tion by decree-holder for extension of time to 
file incumbrance certificate. 53 M.L.J. 766= 
106 I.C. 648=1928 M. 143. Application for 
payment out of money in Court. 48 M.L.J. 
506 = 87 1 . C. 989. Mere drawing out of 

money without any application. 144 I.C. 66 
= 38 L.W. 205= 1933 M. 597. See also 22 Pat. 

L. T. 792=1941 P.Vv.N. 559=1941 Pat. 428 
(application for withdrawal of money awarded 
upon rateable distribution). Where, on an exe¬ 
cution petition being put in, notice was ordered, 
and, on the absence of the judgment-debtors on 
the day fixed, the Court passed an order 
directing attachment, this does not mean to be 
a step-in-aid of execution. 45 M.L.J. 680= 
1924 M. 186. An application by a decree- 
holder to be put in possession of the property 
is not a step-in-aid. 2 P. 249. But see contra 24 

M. 185; 19 A. 477: 27 C. 709: 35 B. 452; 57 
M.L.J. 468=30 L.W. 683: 50 A. 211. Pratty^, 
—The application for stay is not a step-in-aid 
of execution. 1923 B. 218. An application for 
the revival of previous proceedings for execution 
is a step-in-aid. 64 I.C, 727. Surety for pay¬ 
ment of amount of mesne profits—Application 
for ascertainment of amount does not keep 
decree alive. 47 B. 778=1923 B. 366. Arrest 
warrant returned unexecuted—Order for fresh 
steps not step-in-aid. 18 L. W. 109=1923 M. 
686; nor application to attach property beyond 
executing Court’s jurisdiction. 90 I.C. 938= 
1926 A. 95. But see 14 R. 550=1631.0.403= 
1936 R. 271. Nor-applicaiion for arrest of 
judgment-debtor residing outside British India. 
1940 Pesh. 27=189 I.C. 738. Where an appli¬ 
cation for execution was made to a Court 
which originally had no jurisdiction but subse¬ 
quently acquired jurisdiction, and no fresh 
application was made after the conferment of 
jurisdiction. HeUy that the application did not 
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save limitation. [39 ^ 4 *^ (P-C.), Rel. on.] 

60 C. 1176 = 37 C. W. N. 1167=1933 G. 906. 

Where a decree has been transferred for execu¬ 
tion to another Court, an application made to 
the Court from which the decree has been 
transferred is not a step-in-aid. 2 P. 247 = 74 
I.C. 608. See also 63 I. C. 116=26 C.W.N. 
292. An application by the transferee of a 
decree to substitute his name for that of the 
decree-holder is a step-in-aid of execution. 88 

I.C. 112=1925 N. 362; 1933 R. 55=^^44 
310. See also 47 M.L.J. 447* Where both the 
parties apply to the Court to postpone the 
hearing of a pending execution with a view to 
arrive at a compromise, the application so made 
cannot be considered a step-in-aid. 25 Bom. 
L. R. 490=1923 B. 461. Nor an application 

for an injunction to restrain waste by judgment- 
debtor. 19 Pat.L.T. 798=1938 Pat, 188. Decree- 
holder purchasing portion of the property 
Application for possession under O. ai, R. 95— 
Subsequent execution application to recover 
decree amount not satisfied—Same filed after 
three years of original application but 
within tliree years of the application for 
possession. Heldy that the application for 
possession was not a step-in-aid and that 
S. 14 (2) did not apply to the case so as to 
save limitation, because the reliefs sought in 
the two proceedings were wholly distinct. 50 
A, 670 = 26 A.L.J. 498=1928 A. 368; II P. 5‘3 
= 139 I. G. 843=1932 P. 286. But see 50 A. 
211; 1929 A. 390; 30 L.W. 683 = 57 M.L.J. 468. 
Where a decree-holder purchases property in 
execution but loses possession of the same i*^ ^ 
separate suit by a third party, his fresh appli¬ 
cation for execution or for revival of execution, 
if one is maintainable, must be filed within 
three years of the trial Court’s decree. 5® 

211 = 107 I.C. 42 = 1928 A. 48. An opposition 
by the decree-holder to the judgment-debtor s 
application to set aside the execution sale is 
not a step-in-aid of execution. 1929 529 - 

Per Sulaimariy J.—The deposit of pre-emption 
money within the time fixed by the Court is 
neither a proceeding in execution nor any 
step-in-aid of it. {Boys, Jy contra.) 51 A. 99 ° 
= 1929 A. 953. The sending of the decree 
for execution to another Court is not by itself 
an execution of the decree, though an applica¬ 
tion for such a transmission may amount to 
taking a step-in-aid of such execution. 27 A, 

L.J. 353=115 I-C. 865=1920 A. 390. Pay¬ 
ment made out of Court does not operate 
as step-in-aid of execution. i 935 A.W.R. 53 * 

= 1935 A. 259* 58 M.L.J. 233 > 

nor certification of payment under O. 21, 
R. 2 (i). See 137 I-G. 768=1932 O. 148 
(F.B.) ; 1933 A.L.J. 256=1933 A. 364=146 1. 

C. 836 = 55 A. 393) ; because under ^at rule 

no application is necessary. ^37 76 ° 

1032 O. 148 (F.B.); 9 Luck. 288=10 O.W. 
jsf/ J25i = i934 O. 426. In order to save 
limitation, the payment must fall m with the 
provisions of S. 23. Decree-holders certifica- 
tion is not an application to the Couit. (50 
I.A. 30 Rel. on.) i 34 LC. 922 = 35 C.W.N. 
1192=1931 C. 719 (F.B.). A certification of 
payment made by a decree-holder, after the 

decree is statute barred, is not a step-in-aid 

% 


and cannot revive limitation. I 933 8 . 365* 
See also (1941) i M.L.J. 614. An application 
for modifying or cancelling an order recording 
satisfaction of a decree to revive the decree, 
which according to the record stands satisfied 
cannot be regarded as a step-in-aid of execu¬ 
tion of that decree, which, unless and until 
it is revived, has no judicial existence. 50 

L. W. 497=1939 Mad. 892. Payment of a 
portion of decree amount out of Court will not 
save limitation, S. 20 proviso applying to the 
case. 1932 A.L.J. 1035. See also 1933 M. 674. 
Uncertified payment by one defendant for 
himself only—Limitation not extended against 
others. 1932 . 4 .L.J. 1035. An infructuous ap¬ 
plication for execution is no step-in-aid. 6 R. 566 
= 1928 R. 317. Decree for possession on pay¬ 
ment of compensation—Application for extension 
of time for payment is not step-in-aid. 1930 

M. W.N. 979 = 59 M.L.J. 579. A memorandum 
for the return of sale papers or an oral ap¬ 
plication for grant of time to file the sale papers 
or an affidavit filed subsequent to the petition 
for leave to bid is not a step-in-aid. 1931 M* 
W.N. 413. An application under O. 21, R.i6is 
not a step-in-aid of execution. 152 LG. 987 11 . 
*934 F- 662. An application for executiona gainst 
a dead person is not in accordance with law and 
cannot amount to an application for taking 
steps-in-aid. 1934 A.L.J. 829 = 4 A.W.R. 509. 
But see 1934 L. 55. An application for re¬ 
construction of a decree destroyed by fire is 
not a step-in-aid (46 B. 269, Dist.) 150 I.C. 
866-=36 Bom.L.R. 115=1934 B. 113 (2). The 
obtaining of a certificate of search of certain 
documents from the office of the sub-regis¬ 
trar cannot be called a step-in-aid ; nor the 
fact that the decree-holder got back certain 
documents filed by him in the previous exe¬ 
cution. 9 Luck. 288=100.W.N. 1251 = 1934 
O. 426. An order for attachment of the 
decree sought to be executed cannot be treat¬ 
ed as a step-in-aid of the original decree. 
149 LC. 999^*934 C. 234. An application 
for a copy of a decree cannot be said to 
be a step-in-aid. 145 LC. 915 (2)= 1933 A. 
L.J. 1126=1933 A. 756 (1). An application, 
to constitute a step-in-aid of execution, has to 
be filed in the execution proceeding itself, 
and not in any other suit or proceeding, 
however, intimately connected the latter might 
be with the proceedings of the former. 
Where a claim to attached property is allow¬ 
ed, a suit by the decree-holder to set aside the 
order allowing the claim cannot be regarded as 
a step-in-aid of execution so as to save 
limitation for a fresh execution application 
filed beyond three years of the dismissal of the 
prior execution petition, though within three 
vears of the final dismissal of his declaratory 
suit. 54 L.W. 45 = (t94i) 2 M.L.J. 754. 

(c) Oral Application. —An application to 
the Court to pay out money in satisfaction 
of a decree is a step^n-aid of execution. Such 
an application need not be in writing. 27 Bom. 
L.R. 671=89 I.C. 228 (22 B. 340, Foil.); 2 
Luck. 419=1927 Oudh 134. Under Art. 182 
the application need not necessarily be in 
writing. Where during the pendency of an 
execution application, several applications 
were made for arrest and for attachment 
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and a second application was filed after the 
expiry of three years from the first petition 
but within three years of the subsidiary appli¬ 
cations, held^ that the later application was not 
time-barred. 7 R. 132=117 LG. 578=1929 

f application for amendment 

01 the petition for execution which was already 
in proper form cannot be said to be a step- 
in-aid. 1930 C. 304. An oral application by a 
decree-holder for time to make inquiries as to 
the leija repre-^entatives of a deceased judg- 
rnent-debtor is a step-in-aid. 151 I,C, 767 = 
30 Bom.L.R. 510=1934 Bom. 266. As to pre¬ 
sumption of an oral application from the mere 
tacts ol certification under O 21 R q 

137 I.G. 768=1932 O. 148 (F.B,).’ * 

{d) Application in accordance with 
Law— Defective Applications.— Whether 

an application which is defective should 
be treated as one in accordance with 
law must depend on the facts of each 
particular case and no hard and fast 
rule can be laid down in this behalf. 27 S.L. 

34 t- What has to be looked 
IS whether the executing Court would or would 
not issue execution on the application as pre¬ 
ferred to it. The expression “in accordance 
with law’* must be taken to mean that the 
application, though defective in some parti¬ 
culars, is one on which execution could law¬ 
fully be ordered. If the omissions are such as 
to make it impossible for the Court to issue 
execution upon it. it must be held that the 
application is not in accordance with law. But 
an application in substantial compliance with 
the law will be elfcctual to stay the progress of 
limitation, whether the Court admits, or rejects, 
or returns the application or allows it to be 
amended. 38 Bom.L.R. 643; 1934 A. 307. 

381 \v. 877=1933 M. 872; 1937 O. 
W.N. 169-167 I.C. 34=1937 O. 233; 1937 
S. 108;^ I939 N.L.,J. 596=1940 Nag. 87. The 
^ in accordance with law” are not neces¬ 
sarily limited to the provisions of law contained 
in C). 3 and O. 21: if the law required that 
an execution application should be accompanied 
by a particular certificate, but if it is not so 
accompanied by a certificate, that application 
will not be in accornance with law. (Ibid.) 
Even d the previous execution application was 
dismissed on the ground of gross carelessness 
because the judgment-debtor’s name was wrong¬ 
ly spelt, It IS an application in substantial com¬ 
pliance with the law to save limitation whe- 
tber It was admitted, rejected, returned, or 
allowed to be amended. (53 C. 664, Rel. on.) 

149 LG. 102 = 1934 P. 289. The words “in 
accordance with law” in Art. 182 (5) are 
pncral and cannot be construed (o mean only 
jn accordance with the Civil Procedure Code. 

in A applying in accordance with law 

Art. 182 (5) means applying to the Court 

by law execution which 

dies to do and it 

dirca'^'ZvvTedS i'n fa^ct 

know^g rJt 

Court was incompetent to do. 1937 Pat. 522. 


Sit also 1939 Smd 272 applicafion for 
arrest of person not liable under decree 
18 not step-m-aid). See also 52 L.W. Air 

= {1940) 2 M L.J. 502; The expression “in 
accordance with law” does not necessarily 
mean an application prescribed or required by 
law An application would be in accordance 
with law, even though it is not required by 
law, provided it does not contravene any ex¬ 
press provision of law or conflict with any 
principle of law. The words “in accordance with 
law” arc adjectival not only to the words “to 
the proper Court for execution” but also to the 
words “to take a step-in-aid of execution.” 
Therefore it is necessary to show that the prior 
application which is relied on as a step-in-aid 
of execution was in accordance with the law 
of limitation, re., was within time, 170 I.C. 
>89=1937 Sind 121. See abo 1937 Sind 108; 
1938 Mad. 323= (1938) I M.L.J. 135. An 
execution application can be held to be not in 
accordance with law or if the defects, or omis¬ 
sions to be found therein were such as to make 
it impossible for the Court to issue execution 
upon it, and not merely because it was defec¬ 
tive in some minor particulars. An omission to 
comply with O. 21, R. 12, C. P. Code, 
failure to annex a talika or inventory of the 
property to be attached, cannot perseht held 
to render the application notin accordance with 

law. 18 Pat.L.T. 95.1= 1937 P.W.N. 957=1938 

Pat. 75. An application for execution which is 
not accompanied by a copy of the decree can¬ 
not be held not in accordance with law, 
because there is no obligation on the decree- 
holder to produce a copy of the decree under 
O. 21, R. II, C. P. Code. 46 L.W. 
200=1938 Mad. I44=(i937) 2 M.L.J. 881. 

flLo 1937 O.W.N. 169=1937 Oudh 233. 
Where the only defect in an application for 
execution is a mistake in the description of the 
suit given in it, the application is one in 
accordance with law within the meaning of 
Art. 182 (5). 42 C.W.N. 842. See also 
1938 P.W.N. 73, The mere fact that more 
money is claimed in execution application than 
what is due would not render the application 
one not in accordance with law. It is not 
every defect contained in an execution appli¬ 
cation which renders it unavailing for the 
purpose of saving limitation under Art. 182 (5). 
1940 M.vy.N. 547 = A.I.R. 1940 Mad. 893. 
An application presented by a person on lus 
own behalf and as next friend of his minor 
brothers cannot be held to be not in accor¬ 
dance with law on the ground that the ap¬ 
plicant did not get himself appointed as 
next friend. 1940 Mad. 893. An application 
made to a Court passing a decree to execute 
it in respect of property situated outside its 
territorial jurisdiction is an application made 
to a proper Court and is in accordance with 
law and is effective to constitute a fresh 
starting point for running of limitation, 

although the Court has no jurisdic¬ 
tion to carry on such execution. 1936 
Rang. 271= 14 Rang. 550. An ap¬ 

plication by the decree-holder for trans¬ 
mission of the decree for execution to a 
Court which docs not in fact cxbt but which 
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the decree-holder wrongly believes to exist is 2 M.L.J. 502 (Decree against joint family in 
one “in accordance with law.’* A mistake in hands of defendant.—Application for arrest of 
the description of the Court to which the defendant saves limitation). 40 P.L.R. 25 
decree-holder requests that his decree may be (application made bona fide against dead 
transferred is a mistake of fact, and cannot judgment-debtor or wrong legal representative 
make the application one otherwise than is step-in-aid of execution); 1937 Pat. 607 
in accordance with law, so long as (Execution application by son in respect of 
he wants his decree to be transferred decree obtained by father of joint Hindu family), 
to a Court with jurisdiction to execute Where the only defect alleged in an excution 
his decree. 1939 Mad. 378= (1939) i application against legal representative is that 
M.L.J. 827. See also 1940 Pat 677. Where the his name is not mentioned as such in the ap- 
Court dismissed the prior application in the propriate column, the application is still one 
following words: “Decree-holder absent; appli- in accordance with law. 45 L.W. 457=1937 
cation is incorrect. It is rejected”, held^ that M. 3 S 5 = (t 937 ) * M.L.J. 453. Formal defects 
the order of rejection should contain an ex- in execution application are immaterial and 
press or implied finding that the application is would be good as steps-in-aid. 45 C.L.J, 86. 
not in accordance with law; and that there Application for execution against wrong person 
was no definite finding of the Court to that by bona fide mistake. 5 Pat.L.T. 217 = 
effect; and that the appellate Court can const 1927 P. 92. Where the application 
der the previous application to determine if it did not specify the mode in which the assistance 
was in accordance with law. 142 I.C. 762= of the Court was required, and it appeared 
16 N.L.J. 47. See also 1939 N.L.J. 596=1940 that the object was to realise the decree amount 
Nag. 87. Even a defective application for by sale of property, held^ that the application 
execution keeps decree alive as step-in-aid. 88 was valid in law so as to extend limitation. 138 
I.C. 266=1925 L. 535. See also 1924 B. 64; I.C. 249=1932 L. 534. An execution petition 
1923 N. 236; 100 I.C. 475=1927 L. 106; 6 P. in which the name of the defendant is given 
440=1927 P. 324. An execution application wrongly does not cease to be an application in 
without filing succession certificate is good as a accordance with law. 119 I.C, 596. An ap- 
step-in-aid of execution. 31 N.L.R. 126=153 plication for execution in which, owing to 
I.C. 955= 1935 N. I. An application made to fide mistake, the minor judgment-debtor was 
a Court passing a decree to e.xecute it in respect described to be under the guardianship of a 
of property situated outside its territorial juris- dead person, constitutes a step-in-aid. 4 P.L.T. 
diction is one made to a proper Court and is 54 —* 9^4 P* 333 * Where a major judgment- 
in accordance with law and is effective to con- debtor was wrongly described as minor in execu- 
stitute a fresh starting point for running of tion petition and notice was issued thereon the 
limitation, although the Court has no jurisdic- decree helder is entitled to compute the period 
tion to carry on such execution. 14 R. 55®— limitation for a subsequent applicatian 

163 I.C. 403=1936 R. 271. An execution for execution from the date of issue of 
petitiod filed after the institution of insolvency such notice. 118 I.C, 237 (All.). An applica- 
proceedings without the leave of Insolvency tion for execution made against one only of two 
Court is not one in accordance with law. 59 executors under the bona fide belief that he was 
M. 759=162 I.C. 376=1936 M. 284=71 M. the only executor and that the other had resig- 

L.J. 180. See abo P.L.R. 799=1939 ned is an application inaccordancewith law, and 

L. 270. Where the previous application con- in any event it is an application to take a step- 
tained only minor defects which would not in-aid. ii P. 508=189 I.C, 840=1932 P 
vitiate the application, it would be a step-in- 306. A mere mistake in the calcuJa- 
aid. 142 I.C. 762 (Nag.); 142 1.0.489=1933 tion of interest in an application for exeution 
S. 78; 1936 A.M.L.J. no. Omission to give does not make the application one not in 
form of notice to be issued is a minor defect. accordance with law. 43 A. 550=63 I.C. 362- 
142 I.C. 435=1933 R- 87. So also omission to 8 O.W.N, 639=132 I.C. 262=1931 O. 312; 
note time and place of verification. 159 LG. nor mere clerical error in the description of 
494= 1936 P. 62. Where the guardian af/ litem defendant. 1937A. 397. Where in a suit which 

of a minor judgment-debtor had died, but all falls under S. ir, Court-Fees Act, a decree i* 
the same an execution application was made passed and subsequently a final decree is passed 
against him, the application would be a step- for an amount larger than the amount in suit 
in-aid. 134 I.C. 1107= 1931 L. 636. An appli- on which court-fees have been paid, and the 
cation for execution against two judgment- Court demands the deficit court-fee and an 
debtors, one of whom was dead at the time, application for execution is filed without the 
saves limitation against the living judgment- payment of such deficit court-fees, the applica- 
debtor and the legal representatives of tion cannot fall within Art. 182 (5) and is not 
the deceased judgment-debtor. 1922 Nag. therefore a step-in-aid of execution. 1937 S 
X12; 106 I.C. 391 = 1927 1103. 108. Applicatioj returned for payment of 

See abo 39 M.L.T. 336; ii P. 546= additional fees is step-in-aid. 2 P. 809=4 p 
138 I.C. 91 = 1932 P. 222; 1938 M. 323 L.T. 513=1924 P- 23. An application under 
= (1939) I M.L.J. 135; 1937 Lah. 792 = 39 P. R. 15 ( 0 » O. 21, C. P. Code, though defective 
L.R. 1008; 41 L.W. 173=1935 M. 161 saves limitation. A notice under R. 22,0.21 

=68 M.L.J, 261. All bona fide applica- issued on a defective application saves limitation 

tions against wrong persons as the legal i P.609: 2 P. 597. “In accordance with law” 

representatives save limitation. 132 LG. is a phrase adjectival not only to the words “nro- 
262 = 1931 O. 312; 41 L.W. 173= >935 M. per court for execution” but also to the words 

“to take some step-in-aid of execution.” 15 S, 
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L.R. 156=1922 S. 297; 137 I.C. 768=1932 O. 
148 (F.B.); 27 S.L.R. 214=1933 S. 341; 1937 
S. 121. A decree under S. 15-B, Dekkhan Agri¬ 
culturists Relief Act, passed by consent of the 
parties does not require to be made final. Where, 
therefore, the decree-holder applies for 
making Ike decree final or ahsoluley the 
application and the Court’s order thereon 
making the decree absolute are not in accor¬ 
dance with law, and the decree is a nullity 
and cannot be regarded as a step-in-aid of exe¬ 
cution so as to save limitation. {Ibid.) But see 
1937 L. 404. Where, under the terms of a 
decree, the surety was liable only to the extent 
of one-sixth of a decree, but nevertheless the 
decree-holder applied for execution of the 
whole of the decree against the surety and the 
judgment-debtors and that application was 
dismissed as incompetent, it is not ‘an 
application in accordance with law’ so as to 
save from the bar of limitation a subsequent 
application for execution. Tlic former was for 
a relief which the Court had decided could 
not be given and which was entirely outside 
the law. 10 P. 183=131 I.C. 815=1931 P. 
274. An order deciding that an application for 
execution by one or two or more plainlilTs is 
not competent, amounts to holding that the 
application is not “in accordance with law.” 
62 I.C. 507=15 S.L.R. II. Execution in 
regard to two suits—Application not according 
to law with regard to one—Effect of. 163 
I.C. 841 = 1936 A.L.J. 571 ^ 1936 A. 467. An 
application for execution, though not duly 
signed and verified by the decree-holder, but 
actually signed and verified by the pleader in 
the original suit, is in accordance with O. 21, 
R. II (2). 31 Bom.L.R. 355= 1929 B. ig6. But 
see 61 M.L.J. 516. Presentation of execution 
application by pleader who has no vakalat from 
his client, is not one in accordance with law. 
44 L.W. 528=165 I.C. 659 = 71 M.L.J. 604. 
See also 1937 Mad. 760. Application signed 
by the vakil, who does not profess to be ac¬ 
quainted with the facts of the case, is not in 
accordance with law. An application for exe¬ 
cution which docs not contain any description 
of the property and other particulars required 
by O. 21, R. 13 cannot be deemed to be 
‘an application in accordance with law.’ 129 

I.C. 159 (i) = 32 Bom.L.R. 1368=1931 B. 128. 
See also 42 Bom.L.R. 423^1940 250; 

51 L.W. 426= (1940) I M.L.J. 477 - 
application is signed by a properly authorized 
person, it is in order. Non-production of the 
power of agency, if its production is ordered 
by the Court, may entail the dismissal of the 
application, but it will not render an appli¬ 
cation itself, othenvise valid, invalid. 159 I.C. 
494=, 1936 P. 62. When the application is 
defective in material particulars and is rejected 
as being not in accordance with law, the appli¬ 
cation must be regarded as not having been 
presented at all. 134 I.C. 681 = 193* ^ *64 

(F.B.). Where the previous execution applica¬ 
tion was not in accordance with law and the 
decree-holder refused to correct llic same in 
spite of the Court’s order, held, that the execu¬ 
tion petition did not save limitation. 1931 A. 


722—131 I.C. 33 (2). An application which ha* 
been returned for amendment but not re¬ 
presented is sufficient to save limitation, uq 
I.C. 844=1933 M. 568 = 38 L.W. 224. But see 
44 L.W. 59=1936 M. 613=71 M.L.J. 336 
An execution application which docs not con¬ 
tain the correct number of the suit, the decree 
in which it is proposed to execute, cannot 
be deemed to be an application in accordance 
with law. It has no judicial existence after 
it is returned without being filed for rectifica¬ 
tion; and if it is barred by limitation when 
re-presented, any order passed upon it, dis- 
rnissing it, subsequently cannot avail to save 
limitation for a fresh execution petition pre¬ 
sented contemporaneously. 50 L.W. 703=1040 
Mad. 215= (1939) 2 M.L.J. 864. 

Unstamped Execution application is not 

NECESSARILY INVALID. —Where action was taken 
on the application and properties were 
attached, it will save a subsequent appli¬ 
cation from the bar of limitation. 106 I.C. 
485=1928 M. 142. 

Instalment decree. —Default in payment of 
instalment under decree waived by* dccrcc- 
hoidcr—Limitation runs from date of default. 
86 LG. 1061 = 1925 C. 1012. See also 85 I.C. 
784=1926 C. 212; 42 Bom,L.R. 276=1940 
Bom. 148 = 1.L.R. (1940) Bom. 317. Mortgage 
—Instalment decree—Failure to pay instal¬ 
ments—Execution application—Effect—Step-in¬ 
aid of execution of all instalments. 46 B. 719= 
1922 B. 194. 

Starting point—Final order. —An appli¬ 
cation for execution which is accepted by the 
Court, though out of time, starts a fresh 
period of limitatton. 63 I.C. 844=23 Bom. 

L. R. 1013. Under Art. 182 (5) as amended, 
the three years* time is to be calculated not 
from the date when the previous application is 
filed, but from the date when the final order 
on such application is passed. 34 C.W.N. 733. 
See also 1930 P.207; *37 I-C. 768=1932 O. 
148 (F.B.); 61 I.A. 62 (P.G.) noted 

See 3 P. 596 under the article as it was prior to 
amendment. Per Bench, —An order is 

a “final order” if it terminates the execution 
proceeding so far as the Court passing it is 
concerned. It need not be on the merits. An 
order of rejection or dismissal would be a final 
order. 45 L.W. 457=1937 M. 385 =(» 937 ) * 

M. L.J. 453 (F.B.); 54 L.W. 7o8=(i94i) 2 
M.L.J. 1018; I.L.R, (1938) Mad. 326=46 L. 
W. 540= *938 Mad. 113. See also 41 C.W.N. 
310=1937 C. 16. ‘Final order’ means final 
order in the proceeding to which tlie appli¬ 
cation gave rise. Where the Judge ordered 
notice to issue to the judgment-debtor return¬ 
able on the 13th November, 1929, and on that 
date the cases were closed at tlie decree-holder’s 
request and he applied for execution against 
the same judgment-debtors on 8lh November, 
1932. Held, that the order closing the case 
was the final order and the application was in 
time. The fact that the application for exe¬ 
cution is withdrawn or struck off at the 
request of the decree-holder does not pre¬ 
vent it from giving rise to a new starting 
point for limitation. 1421.0.435=1933 R. 87. 
Final order means an order which conclusively 
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decides the matter between the parties as dis¬ 
tinguished from interlocutory. 149 1.0.136= 
1934 Pesh. 23. See also 53 L.W. 726=1941 Mad. 
67 i = (i94i) 2 M.LJ. 66 (Order stating that 
appeal has abated). See also 194* A.L.J. 480 = 

1941 A. 371; I.L.R. (1942) A. 658. The 

words do not mean an order which finally 
adjudicates upon the rights of the parties 
and disposes of the application for execution 
on its merits. Where the Court intends to 
dispose of the matter completely and no longer 
keeps it pending on its file, and does not merely 
suspend the execution or consign the record to 
the record room for the time being, the order 
must be deemed to be a final order. 1936 A.VV. 
R. 996=1936 A.L.J. 1140=1936 A. 820 (F.B.). 
Where the order striking off the case is coupled 
with an order for payment of costs by the 
judgment-debtors to the decree-holders, the 
Court must be deemed to have intended to 
dispose of the matter so far as itself is concerned, 
and such an order should be considered as a 
final order. 1936 A. 820 (F.B.); (1937) t M. 
LJ -453 Mad. 28r = (i939) 2 M. 

L. J* 469; 1940 Nag. 301; 1939 Rang. 406; 1939 
Mad. 841 = 50 L.W. 311 =(1939). 2 M.L.J. 

671. An order returning an execution petition 
contemplates a final order to be passed at a 
subsequent stage after the petition is re-pre¬ 
sented, and is not itself a final order as it does 
not deal judicially with the matter of the 
petition. Consequently, when an execution 
petition is returned for the purpose of remedy¬ 
ing certain defects therein, but it is not re¬ 
presented by the decree-holder, the order of 
return does not furnish the decree-holder a fresh 
starting point for limitation. 163 I.C. 354=44 
LAV. 59=1936 M. 613 = 71 M.L.J. 336. See 
also 1942 Mad. 216= (1941) 2 M.L.J. 1018. 

Amendment of decree after filing of execution 
petition, if gives fresh starting point. 161 

I.C. 969 = 43 L.W. 390=1936 M. 434=70 

M. L.J. 700. Where the execution Court 
transfers the execution to another Court to 
enable the decree-holder to receive his rate¬ 
able distribution, so far as the Court seized 
with the execution is concerned, this is the 
final order. 149 I.C. 136=1934 Pesh. 23. 
See also 54 L.W. 34 =i 94 i ^^ad. 731 = 
(1941) I M.L.J. 837 (Order returning ap- 
plication for transmission of decree to another 
Court as decree had not been received from 
transferee Court saves limitation). It is not 
incumbent upon a decree-holder to furnish the 
sale papers along with the e.xecution petition 
itself. The duty of the Court is to see whether 
all the requirements of O. 21, Rr. ii to 14 are 
complied with. Where these requirements are 
complied with, an order returning tlie execution 
petition on the ground that the sale papers 
had not been produced is clearly illegal. Such 
an execution petition must be considered to be 
still pending, and the order returning it is not 
a “final order” contemplated by Art. 182 (5). 
(1942) I M.L.J. 542 = 1942 M. W. N. 
254. A Judge has jurisdiction to decide 
wrongly as well as rightly, and when 
the execution proceedings begin upon an appli¬ 
cation which is valid in its inception, for the 
purposes of limitation, it does not matter whether 
the final order passed therein is in accordance 


with law or not ; time will begin to run from 
the date of such final order. So, the fact that 
in the previous application, no notice to the 
assignor of the decree was issued as required 
by O. 21, R. 16 does not make all the execu¬ 
tion proceedings void as if they never existed 
for purposes of limitation. 149 I.C. 98=1934 
R. loi. Where a decree-holder makes an 
application to the Court which passed the 
decree asking for a certificate of transfer to 
another Court for execution, the final order on 
such application cannot be considered to have 
been passed until the date on which the required 
certificate is prepared and handed over to the 
decree-holder who has undertaken to present 
it before the other Court, and limitation is 
it be reckoned only from such date and not 
from the date of the order of the Court merely 
directing the office to prepare a certificate. 154 
I.C. 718=1935 A.L.J. 370. 


Who must apply in order to save Limi¬ 
tation. —Application to take some step-in-aid 
of execution need not be made during the 
pendency of application by the same decree- 
holder. 1928 L. 7. Execution application by 
decree-holder auction-purchaser, i P. 701 = 
1922 P. 310. Mere mentioning the name of 
a person having several liabilities does not 
save limitation against him. 85 I.C. 557 = 
1926 G. 267. Execution application by defen¬ 
dant in decree for partition gives fresh starting 
point in favour of plaintiff. 43 M.L.J. 379. 
See also 36 G.W.N. 772 = 139 I.C. 786=1932 C. 
869. Sureties arc not co-judgment-debtors 
within the meaning of the article. 85 I.C. 
657=1926 C. 267. Execution against sureties 
does not save limitation against the principal 
debtors. 1926 Cal. 267: See also I.L.R. (1940) 
Lab. 223 = 42 P.L.R. 723=1939 Lah. 587 ; 1937 
O.W.N. 680=1937 Oudh 351; 1939 A.L.J. 
415= *939 All. 463. Steps taken by a person 
claiming adversely to the decree-holder cannot 
be taken advantage of by the decree-holder 
steps-in-aid of execution. Though the 


as 


decree-holder prefers objections to the pro¬ 
ceedings taken by the adverse claimant, and 
though there might be an agreement between 
the decree-holder and the rival to act in a 
particular manner ; the steps taken by the rival 
claimant cannot enure to the benefit of the 
decree-holder nor can the judgment-debtor be 
deprived of his right to plead limitation by any 
agreement between persons with interests hostile 
to each other, who have been carrying on 
litigation amongst themselves. 1938 P.W.N. 
652 = 1936 Pat. 531. 

Stay of execution by order op Court._ 

Order of the Court refusing to execute the 
decree until the judgment is produced amounted 
virtually to a stay of execution and the period 
must be excluded in computing the period of 
limitation lor execution. 64 I.C. 598=19 
A.L.J. 905. 

Res Judicata— Per Shah, J.—An adjudica¬ 
tion by Court that a certain application is 
in time cannot be re-considcred when a question 
that it is out of time is raised at a later stage of 
execution proceedings. 46 B. 269=1922 B. 
n8. See a/jo 41 C.W.N. 310=1937 Cal, 16;* 
1942 Mad. 5. * 

Plba in bar. —A judgment-debtor is at 
liberty to raise, on a subsequent application for 
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execution, that it is not maintainable on the 
ground that the previous application had been 
filed out of time. 37 C.VV.N. 1145. The plea 
that a previous application for execution was 
barred by limitation and hence the subsequent 
application was not valid should be raised at 
the earliest possible opportunity, 22 L.W. 747 = 
1926 M. 177. 

Proper Court to which application is to 
BE MADE. — See 42 L.W. 5 = 69 M.L.J. 215. The 
words “made in accordance with law to the 
proper Court” in Art, 182 (5) is to be read also 
along with the concluding words “to take some 
step-in-aid of execution.” As an Insolvency 
Court is not a proper Court for execution, any 
so called steps-in-aid taken in that Court do 
not extend the period of limitation. The time 
between adjudication of judgment-debtor and 
his discharge cannot be excluded. I.I.,R. (1942) 
Nag. 306. Application for transfer of a decree 
already transferred not a step. 476.56=1922 
359 * Decree transferred for execution— 
Second application to same Court for transfer— 
Certificate of non-satisfaction obtained only 
later—Effect. 89 I.C. 958. Per Full Bench.— 
When a money decree has been transferred 
by the Court which passed it for execution to 
another Court, an application to the first Court 
(a) to execute the decree, (b) and to transfer 
it to another Court for execution is a valid 
application and is a step-in-aid of execution so 
as to save limitation. Per Skemp, J. —The appli¬ 
cation to the first Court to execute the decree 
may be regarded as an application to that Court 
to obtain the decree from the Court to which it 
has been transferred for execution after certifi¬ 
cation in order to execute it. 1935 L. 465 
(F.B.). A Court which transmits its decree for 
execution to another Court does not thereby 
divest itself of all its jurisdiction but has juris¬ 
diction to take certain measures in execution. 
It is therefore a “proper Court” within the 
meaning of Art. 185 (5) and an application 
made to it is a valid application which would 
save limitation under Art. 182 (5). 54 L.W. 34 
= 1941 Mad. 73i = (i94i) i M.L.J. 837. An 
application made after transfer of decree to 
another Court for execution to the Court passing 
the decree for certificate of part satisfaction of 
the decree is not an application for execution or 
to take a step-in-aid of execution. 78 I.C. 241 = 
1925 L, 233. See also loi I.C. 279=23 N.L.R. 126 
An application for execution properly made to a 
Court to which the decree had been transferred 
for execution but returned by the Court under 
a misapprehension that a fresh certificate of 
transfer was necessary, is, though never re¬ 
presented, nevertheless tantamount to a step- 
in-aid of execution, ii P. 513 = 139 I.C. 843 = 
1932 P. 286. Where a decree was not shown 
to have been transferred to a Court at the 
time when the execution application was filed 
in that Court, held, that sucli a proceeding 
was not a step- in-aid of execution. 55 C. 608 
*=32 C.W.N. 192 = 1927 C. 952. Where a 
decree was ordered to be transferred by the 
trial Court to another Court, an application 
lor execution made to the latter Court is one 
made to the proper Court though the papers 


may not have been actually transferred. 142 
I.C. 489=1933 S. 78=27 S.L.R. 109. An 
application to the Court of a Native State to 
transmit its decree to a British Indian Court 
for execution is a step-in-aid. 43 M.L.J. 700= 

1923 M. 72. Application to transfer decree 
tor execution Court having no pecuniary 
jurisdiction—Not a steo-in-aid of execution 
I P. 651 = 1922 P. i8‘8. Even if an appli¬ 
cation is made to a Court which passed the 
decree to execute it in respect of pro¬ 
perty outside its territorial limits the Court 
will not have jurisdiction to carry on such 
execution. Where however the limits of the 
jurisdiction of the old Court were altered 
and an application was made by the Court 
which passed the decree for execution, held, 
that the decree should be forwarded to the 
proper Court but that it had the effect of 
saving limitation. 35 C.W.N. 77 = 58 G. 832 = 
132 I.C. 149=1931 C. 312. An application by 
the decree-holder to the Court which passed 
the decree to attach the judgment-debtor’s pro¬ 
perty beyond the limits of the Court’s jurisdic¬ 
tion is one in accordance with law and made 
to the proper Court, so as to save limitation 
under Art. 182 (5). 8 Gut.L.T. 7. Where it has 
not been shown that the decree-holder knew 
that the judgment-debtor lived outside the 
jurisdiction and the application for his arrest 
is made on the face of it to the Court which 
had jurisdiction, it cannot be said that the 


application is not made to the proper Court. 184 
I.C. 769=1939 Rang. 345. Transfer of an 
application from one Court to another conse¬ 
quent on the adjustment of territorial juris¬ 
diction does not affect the date of original 
presentation material under cl. (5). 1931 

M.W.N. 413. Where the relief asked for in 
the application is to sell property not situated 
within the jurisdiction of the Court, it cannot 
be step-in-aid. So also where relief is to sell 
movables of the judgment-debtor and the 
judgment-debtor has no movable property within 
the jurisdiction of the Court. If the decree- 
holder had a bona fide belief as to the exis¬ 
tence of such movables, the application might 
be step-in-aid. 134 I.C. 1182 = 1931 S. 160. 
The application for execution of a decree of 


Additional Munsif to the Court of first Munsifis 
made in accordance with law and saves limita¬ 
tion. 151 I.C. 375=15 Pat.L.T. 215=1934?. 
*99 (*)• The “Collector” acting under S. 59 
(i) (b) o.‘ the Bombay Co-operative Societies 
Act is some agency for carrying out an award, 
different from a Court. S. 59 makes a distinc¬ 
tion between a Civil Court as such and the 
Collector as such. An application to the Col¬ 
lector to enforce an award under the Bombay 
Co-operative Societies Act cannot therefore be 
regarded as an application made to a Court, 
and proceedings $0 taken are not steps-in-aid of 
execution so as to save limitation under Art. 
182 (5). 40 Bom.L.R. 889=1938 Bom. 424. A 
decree-holder’s application to the Collector for 
declaration of his mortgage lien under the decree 
is not an application made “to the proper Court” 
to take some step-in-aid of execution of the 
decree for sale of the mortgaged property, as 
the Collector it not certainly **the Court whoi9 
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Description of application. 

Period of limitation. 

4 

Time from which period 
begins to run. 

# 

4 


6. *[(in respect of any 

amount, recovered by execution 
of the decree or order, which 
the decree-holder has been 

directed to refund by a decree 
passed in a suit for such 

refund) the date of such last 
mentioned decree or, in the case 
of an appeal therefrom, the date 
of the final decree of the appel¬ 
late Court or of the withdrawal of 
the appeal], or 

7. (where the application is to 
enforce any payment which the 
decree or order directs to be 
made at a certain date) such 
date. 


LEG. REF. 

^ Substitued by Act IX of 1927, S. 2. 

NOTES. 

duty it is to execute the decree** within the 
meaning of Expl. 2, Art. 182. 146 I.C. 805= 

1933 O. 564. A Tahsildar deputed by the 
Collector to enforce a decision under R. 14 (5) 
of the rules framed by the Government of 
Madras under S. 43 (0 Co-operative 

Societies Act is not a “Court” within the 
meaning of Art. 182 (5) and therefore an appli¬ 
cation for execution before the Tahsildar is not 
one made to the proper Court for execution 
and does not save limitation. 59 M. 257=43 
L.W. 58=1936 M. 150 = 70 M.L.J. 31. 

Art. 182 (6).—If a decree-holder has reali¬ 
zed an amount of money by execution, but is 
compelled to refund that amount by a decree 
in a subsequent suit, he will be entitled to 
take out execution for this amount under Art. 
182 (6) if the application is presented within 
three years from the date of the final decree in 
the refund suit. But he will not be entitled to 
avail himself of this provision if his decree comes 
within the prohibition contained in S. 48, 
C. P. Code, if 12 years had already ex¬ 
pired from the date of the original decree. 
Where the decree was fully satisfied and the 
execution case was dismissed on full satisfac-* 
tion, the subsequent application for execution 
for recovery of the amount which the decree- 
holder had to refund is in substance a new 
application and cannot be treated as a con¬ 
tinuation of the original application for exe¬ 
cution. 46 C.W.N. 149. 

Art. 182 ( 7 ).—Compromise decree—Provi¬ 
sion for plaintiff executing decree on execu¬ 
ting receipt within 6 months of majority— 
Death of plaintiff before majority—Execu¬ 
tion by legal representative^Limitation— 
Starting point. 40 L.W. 875=1935 M. 107 (2). 
The words “such date’* in CL (7) refers to the 
date on which a ddault was made in payment of 
any of the instalments, and on the occasion Of 
each default, the decree-holder is entitled to 
enforce his claim for the entire amount due ex- 

C C. M .~451 


cept in respect of which the claim had become 
barred. (irP. 440; 4 P.L.J. 365 and 51 A. 
237, Foil.) 149 I.C. 603=11 O.W.N. 498=1934 

O- 3345*939 O.W.N. 768=1939 Oudh 281; 
1942 Oudh 219 = 199 I.C. 636. But see 149 
I.C. 5987=1934 A.L.J. 772=1934 A. 534. 
Decree directing payment of annuity, and in 
default delivery of certain property to decree- 
holder—Each instalment of annuity is a claim 
under the decree and each default gives rise to 
right to recover property. 54 I.A. 272 = 5 R. 
422 = 1927 P.C. 146 = 53 M.L.J. 22 (P.C.). 
Instalment decree—Default—Waiver. 109 I.C. 
272. 54 0 . 143; 33 Bom.L.R. 459 = 1931 b! 

263; 141 I.C. 745^*933 Pesh. 14; 1939 Sind 
49; 1942 Oudh 31. In the case of a decree 
providing for payment by instalments and 
allowing the decree-holder to take out execu¬ 
tion for the whole amoimf on defautt' "of pay¬ 
ment of any instalment, limitation will only run 
against the decree-holder in respect of each 
instalment separately from the time when it 
became due and payable, unless the decree 
leaves him no option on the happening of 
default but to execute the decree once for all 
for the whole amount, ii P. 440=1932 P.' 
253. See also 1935 A.W.R. 53* = *935 A. 259; 
1939 Sind49:i94i O.A. 915=1941 O.W.N. 
1205; 1941 O.W.N. I3*3==*94* O.A. 987. But 
where in case of default, the decree-holder exer¬ 
cises his option by applying for the sale of pro¬ 
perty, he cannot later on fall back upon : the 
period fixed for payment and' apply to eXe'eufe' 
the decree after 3 years of that date. 132 I.C; 

437=33 Bom.L.R. 459=i93r B. ’263'; Mort¬ 
gage .suit —Ex parte decree—Subsequent setting^ 
aside and re-trial ending in new decree-^Sali* in 
execution by mortgagee prior to fe-triaf^New 
decree awarding less amount than that: realised 
by decree-holder by sale—Application by mort¬ 
gagor for restitution. Held, that it Was gover¬ 
ned by Art. 182 (7), and - that limitation ^'ml 
menced from the date fixed for paymerit in 
decree.after rc-tcial and riot from date when 
parte decree was set" aside. 44 L:W *798^^3 

1936 M.W.N. 1119=71.M.LJ. 795. ato 1938 

Lah. 590. 
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Description of application. 


Period of limitation. 


lime from which period 
begins to run. 



Explomlioii /.—Where the decree 
or ordei has been passed severally 
in favour of more persons than 
one, distinguishing portions of the 
Subject-matter as payable or deli¬ 
verable to each, the application 
mentioned in clause 5 of this 
article shall take effect in favour 
only of such of the said persons or 
their representatives as it may be 
made by. But where the decree 
or order has been passed jointly 
in favour of more persons than 
one, .such application, if made by 
any one or more of them, or by 
his or their representatives, shall 
take effect in favour of them all. 


Where the decree or order has 
been passed severally against more 
persons than one, distinguishing 
portions of the subject-matter as 
payable or deliverable by each, 
the application shall take effect 
against only such of the said per¬ 
sons or their representatives as it 
may be made against. But, 
where the decree or order has 
been passed jointly against more 
persons than one, the application’ 
if made against any one or more 
of them or against his or their 
representatives, shall take effect 
against them all. 

Explanation II .—“Proper Court 
means the Clourt whose duty it is 
to execute the decree or order. 




NOTES. 

Art. 182 , Expl. ( 1 ) Joint Decree .—Set 
103 I.C. 867; 9 P.L.T. 264=1927 P. 416; 32 
C.W.N. 1107; 26 A.L.J. 966=1928 A. 629 
(F.B.). Expl. I of Art. 182 contemplates only 
cases in which a decree has been passed cither 
jointly or severally in favour of or against more 
persons than one. Itdoc.snot apply to a case 
where certain persons have made themselves 
liable for the decretal amount as sureties after 
the pa.ssing of the decree. 1937 O.W.N. 680 = 
1937 Oudh 351. A decree against a judgment- 
debtor cannot be regarded as a decree passed 
jointly against the judgment-debtor and a person 
who has entered into a .surety bond for the due 
satisfaction of any decree that may be passed 
against the judgment-debtor, and consequently 
an application for execution against the judg¬ 
ment-debtor will not save limitation for an appli¬ 
cation for execution against the surety. 6 R, 
334. See fl/jo 142 I.G. 368=1933 M. 219=37 
L.W. 127. See also 1937 Oudh 351. Surety- 
Application against—Surety not a joint judg¬ 
ment-debtor—Events availing against judgment- 
debtor not saving limitation against surety. 8 
P. 310=1929 P. 595. A surety is not a joint 
judgment-debtor within the meaning of Art. 


182. 1929 P. 597. .\s to instalment decree, 

log I.C. 272. A decree, though it differen¬ 
tiates between the judgment-debtors as regards 
the mode of cxccuiion, as for example, provi¬ 
ding a personal remedy against some and only 
a remedy against the property of others may still 
be a joint decree against all the defendants. 118 
I.C. 237= 1929 A, 795. Expl. 1 of Art. 182 saves 
limitation even where the execution application 
is taken out against one of several judgment- 
debtors. 31 V.L.R. 961 = 134 I.C. 194=1931 L. 

116. But the Act docs not apply where a decree 
specifics clearly the respective liabilities of the 
various judgment-debtors and puts it beyond 
doubt that the decree-holder could proceed 
against an individual judgment-debtor in respect 
of his share of the decretal amount and costs. 
35 P.L.R. 602=1934 L. 637 (2). See also 1937 
Cal. 547. Where some out of several joint 
decree-holders apply for execution on their 
own behalf and during tlie pendency of such 
application the others also apply, but the latter 
application is not competent the two applica¬ 
tions cannot be considered to supplement each 
other in order to extend limitation. 152 I.C. 
'M 3 “*931 Pesh. 40. A decree for partition 
allotting various lands in severalty to each of 
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Description of application. 

Period of limitation. 

Time from which period 
begins to run. 

183. To enforce a judgment, decree 
or order of any Gourt established by 
Royal Gharter in the exercise of its 
ordinary original civil jurisdiction, or 
an ordA* of His Majesty in Gouncil. 

Twelve years 

1 

i 

i 

When a present right to en¬ 
force the judgment, decree or 
order accrues to some person 
capable of releasing the right: 

Provided that when the judg¬ 
ment, decree or order has been 
revived, or some part of the prin¬ 
cipal money secured thereby, or 
some interest on such money has 
been paid, or some acknowledg¬ 
ment of the right thereto has been 
given in writing signed by the 
person liable to pay such princi¬ 
pal or interest, or his agent, to 
the person entitled thereto or his 
agent, the twelve years shall be 
computed from the date of such 
revivor, payment or acknowledg¬ 
ment or the latest of such revivors, 
payments or acknowledgments, as 
the case may be. 


NOTES. 

the parties and reserving a strip of land as 
common road, was, so far as that strip was con¬ 
cerned, one for joint possession in favour of all 
the parties, and as that was an integral part of 
the arrangement, the whole decree should be 
deemed to be joint and a previous application 
by plaintiff would save limitation for a subse¬ 
quent application by the defendant to be put 
in possession. 36 G.W.N. 772 — 139 7 ^^ — 

1932 G. 869. See also 145 1 * 0 . L.W. 

568^=1933X1. 789=65 M.L.J. 582. Qiiaere.^ 
Whether in a final decree for partition merely 
awarding several plots to several sharers, 
an application for one plot cannot save from 
limitation the application for another plot. 65 
M.L.J. 582. See also 1940 Pat. 147. Under 
Expl. I to Art. 182, the execution of a decree 
against a joint judgment-debtor would be 
sufficient ■ against all and would keep alive 
the decree against all, (he suspension of the 
running of limitation against one of the 
judgment-debtors owing to the supervening of 
insolvency so far as he is concerned, can¬ 
not keep the remedy of the decree-holder 
alive against all of them, because there is no 
bar to the decree-holder executing the decree 
against the other judgment-debtors during 
the pendency of the insolvency proceedings 
against one of them. 193 ® P.W.N. 397 ” 19 
plt.L.T. 831 = 1938 Pat. 395=197 I-G. 43 o- 

Though by reason of S. 164, Companies 
Act, the District Judge has the same juris¬ 
diction and the same powers as the High 
Court, yet the District Judge by virtue of 
S 164 does not become the High Court for 
purpose of Art. 183, Limitation Act. Hence 
to a payment order passed by the District 
Judge under powers conferred by S. 164, 
Art. 183 has no application and the only 
ardcle applicable is Art. 182. 178 I.C. 288= 

1938 Lah. 388. 

Art. 183 : Scope and Application. — ine 
provisions of Art. 183 regarding acknowledg¬ 
ment as well as payments arc self-contained 


and must be read independently of Ss. 19 and 
20 of the Limitation Act. 10 P. 213=132 LG. 
109 = 1931 P. 218. According to law, decree 
bears the same date as the judgment, and 
the right to enforce the decree under Art. 183 
of the Limitation Act would prima facie accrue 
from the date of tfie judgment. Ordinarily, 
preparation of the decree (including assess¬ 
ment of costs) does take 4 little time but 
there is no provision of law allowing this 
time to be deducted in computing the period 
for an application for execution. LL.R. 
(1939) Lah. 319=41 P.L.R. 105=1939 Lah. 

110. The word “payment” is used in 
Art. 183 in a wider sense than in S. 20 and 
not qualified in any way as to the mode in 
which the payment is to be made or as to 
the person who is to make it. A sum of money 
realised in execution in partial satisfaction of 
the decree amounts to “payment” and provides 
a fresh starting point for limitation. 1931 Pat. 
218. “Money” secured by decree includes 
costs, and payment of costs would save limita¬ 
tion. 1931 Pat. 218. To constitute a revivor 
of the decree, there must be expressly or by 
implication a determination that the decree is 
still capable oft^xecution and the decree-holder 
is entitled to enforce it. 41 G.L.J. 159=102'^ 
G. 668. See abo 32 G.W.N, 336 = 55' G. 578; 
15 P. 102 = 17 Pat.L.T. 317=163 I.G. 411 = 
1936 P. 338; 40 Bom.L.R. 1180=1939 Bom. 
51 ; 19 Pat.L.T. 193=1938 Pat. 372; iq 
Pat. 909=1940 Pat. 596. “Revivor” 
means a decision holding that the decree 
was still capable of execution. Per Milter, J., 
in 1936 Pat. 398. Application for transfer of 
decree is not revival of decree. 54 I.A. 129 
= 54 G. 500 (P.C.). An application for trans¬ 
mission of a decree does not operate as revivor 
within the meaning of Art. 183 though it may 
be a step-in-aid of execution under Art. 182 
54 Gal. 500=^4 I.A. 129=52 M. L. i. 
(P.G.) Althot^h the term “revivor” has not 
been anywhere defined or explained in the Limi- 
taion Act, it is well-settled that to constitute 
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THE SECOND SCHEDULE. 

[Repealed by Act VIII of 1930, A. 3 and Sch. IT] 

THE THIRD SCHEDULE. 

[Repealed by Act XVII of 1914, S'. 3 and Sch. II.] 


NOTES. 

“revivor” of the decree there must be expressly 
or by implication a determination that the 
decree is still capable of execution and the 
decree-holder is entitled to enforce it. In other 
words there must be an order for execution 
whidi amounts to a decision that the decree is 
capable of execution. 21 Pat.L.T. 4311940 
P.W.N. 896= 1940 Pat. 596. An order of re¬ 
vivor of a decree against two persons jointly, 
e.g., partners of a firm against whom the 
decree has been passed, when made in an 
application for execution against one of them 
only, does not keep the decree alive against 
the other. No one can be prejudicially aflcct- 
ed by any judicial order to whicli he is 
not a party. Art. 182 contains a distinct pro¬ 
vision which is an exception to this gene¬ 
ral rule. A similar exception cannot be 
imported into Art. 183 which is silent on the 
point. 21 Pai.L.T. 431 = 1940 Pat. 596. A 
notice issued under O. 21, R. 16, C. P. Code, 
does not operate as revivor to extend the 
period of limitation under Art. 183, nor is 
the application for transfer of a decree an 
application in execution. 28 C.W.N. 965^ 1925 
C. 28. See also 1940 Pat. 596 ; 1938 

Pat 372 ; 1936 Pat. 398. An application to 
enforce an order absolute made by the High 
Court in a suit to enforce the mortgage security 
must be made within 12 years from the date 
when the order absolute for sale was made. 
60 I.C. 880 = 47 C. 746. Properties belonging 
to the judgment-debtor were sold and the pro¬ 
ceeds brought into Court. The Court ordered 
payment thereout to the decree-holder but the 
money was actually paid only sometime later. 
Held., that the payment by Court operated to 
give fresh starting point of limitation for execu¬ 
tion of the decree under Art. 183. 46 M.L.J. 

4r)3“^*924 M. 638. Applicability of article to 
award filed in chartered High Court. See 31 C. 
W.N. 1097 ; 43 Bom.L.R. 1006. Under Art. 183 
payment is not required to be made cither by 
the debtor or by some person acting on his be¬ 
half for the purpose of saving limitation. 
Payment for judgment-debtor or to his account 
is sufficient. 49 M.L.J. 101-^1925 M. 1131. 
Application for restitution in pursuance of 
Privy Council decree—Limitation applicable— 
“To enforce”, meaning of. 44 A. 555= 1922 A. 
238 ; 50 A. 767-.26 A.L.J. 587-1928 .-V 293. 
See also 44 C.W.N. 438 71 C.L.J. 127. \V’hcre 

the prcliminai7 decree in a mortgage suit was 
an order of His Majesty in Council, the 
preparation of the final decree was a purely 
ministerial act to enable the order of His 
Majesty in Council to be enforced. 3 P. 
596=1924 P. 576. See also 40 Bom.L.R. 507 ; 
I.L.R. (1939) I Cal. 477-43 C.W.N, 401- 
*939 Got. When a Court has recog¬ 
nised the assignment of a decree and passed 
an order allowing the assignee to execute it, 


tl.al ?iyes fresh stariinp; point of limitation 
and >1 's not open to the judgment-debtor 
to contend hat .t d,d not act as a revivor. 
Uhere the Deputy Registrar of the High 
Court alter dm- notice lo parties ordered the 
liansmission of n donee to another Court for 
execution, held, that the order operated 
a revivor within the meaning of Art. 183 

of t.ie hmnation Aa 52 M. 590=.9=9 m'. 

But s^e 1936 

Pat. 398 Where a tabular statement 

m accordance with O. 21. R. m was 

filed before the Master who issued 
notice to the other side, held, that it amount¬ 
ed to an application to the Court within 
the meaning of Art. 183 read in conjunction 
\Mth .S. 3 ol that .Act and that limitation was 
saved thereby. 55 C. 134* = *929 C. 193. 

WouL capable of releasing the right” exclude 

persons who are legally incapacitated, such as 
mlants and lunatics, and therefore the words of 
Art. 183 arc not governed by Ss 6,'7 and 8. 
123 1. C. 411 = 1930 P. 151. An application 
agamsi the sons for execution of a decree for 
costs obtained against the father is governed by 

"'DS-' L ^(ii. The decree of 
the L.hicl C.oui t of Burma when put in cxccu- 
tion in tlic fligh Court is governed by Art 182. 

It docs not become the decree of the original 
side of the High Court so as to get the benefit 
ol an extended period of limitation. 6 R. 566= 
tQ-fi R. 317. On this scctionjjrf also 13 R. 32*1. 

Arts. 183 and 181.—An application for 

^ conditional decree passed by 
the High Court is governed by Art. 183 and 
not by Art. 181. In the case of conditional 
decrees, the proper practice is for the de¬ 
cree-holder to apply for the execution of the 
decree on notice to the judgment-debtor 
and to file m support of his application a 
petition alleging default. If the judgment- 
debtor does not deny default or if his denial 
IS not believed, the decree-holder obtains 
the order he seeks. It is not necessary for 
mm to file an application merely to establish 
default as a preliminary to a further appli¬ 
cation for a substantive order. 41 C.W.N. 
1133. The transmission order being a 
que non for execution proceedings an appli¬ 
cation under O. 45, R. 15, is one for en¬ 
forcing an order in Council of His Majesty 
and IS covered by Art. 183, and therefore 
the residuary Art. 181 cannot apply. 1942 
Pesh. 14. An application for leave to exe¬ 
cute a decree against the legal representa¬ 
tives of the judgment-debtor is governed, 
not by Art. 181. but by Art. 183. I.L.R. 
(1939) 2 Cal. 173=1940 Cal, 171. Restitu¬ 
tion—Application for, in consequence of 
order of His MajesW in Council—Article 
applicable. 5*^^ 44 C.W.N. 438=71 C.L. 
J. 127. . 
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THE LOCAL AUTHORITIES LOANS ACT (IX OF 1914). 


PREFATORY NOTE.—“The local authorities derived their ordinar}' borrowing 
powers under Act XI of 1879 as amended by Act XV of 1885 , Act I of 1905 and Act V 
of 1907 . The Local Authorities (Emergency) Loans Act (XIT of 1897 ), amended by 
Act XI of 1912 , enabled them to borrow for certain emergencies, such as famine relief 
and the prevention of epidemic. They were empowered to raise money by issuing short¬ 
term bills repayable within a year, and to pay off previous loans by Act III of 1904 (amended 
by Act VII of 1908 ).” 

Certain practical difficulties have arisen in the working of the Local Authorities 
Loans Act (XT of 1879 ), and it is proposed to amend that Act so as— 

( 1 ) to remove all doubts as to the competency of Port Officers to borrow under 
the Act: 

( 2 ) to make it clear that in the case of loans raised under S. 7 of the Act (Le., loans 
raised in the open market) the Government of India can— 

(a) by rule delegate the power of sanction to Local Government; 

(b) direct that the unexpended balances of such loans shall be applied in the reduction 
of the debt of the local authority concerned, or utilised in carrying out works which the 
local authority is legally authorised to carry out; 

(c) by rule delegate to Local Governments, subject to such conditions as the Governor- 
General in Council may by rule impose, the power referred to in the preceding clause. 

2 . At the same time it is considered desirable to take this opportunity of consolidating 
the existing Acts which relate to loans raised by Local Authorities. 


Those Acts are as follows:— 

(1) The Local Authorities Loans Act (XT of 1879) as amended by Act XV of 1885, 
Act I of 1905 and Act V of 1907. This is the general Act under which local authorities 

derive their ordinary borrowing powers. 

(2) The Local Authorities (Emergency) Loans Act (XIT of 1897), as amended by 
Act XI of 1912. This extended the scope of the general Act by enabling local authorities 
to borrow money for certain temporary emergencies, such as famine relief and ttie pre¬ 
vention of epidemic diseases. 

(3) The Local Authorities Loans Act (III of 1904), as amended by Act VHI of 1908, 

which empowered certain of the more important local authorities m m the 

Schedule to the Act) to raise money by the issue of short-term bills ® 

months. Opportunity was taken to embody in this Act a provision (section 3) enabling 
local authorities, under certain restrictions, to raise money in order to repay mone\ pre 

viously borrowed. 

3 These three Acts, together with their various amending Acts, have been consoli¬ 
dated in the draft Bill, and, if the latter becomes law, will disappear 

The amendments mentioned in paragraph 1 above have also been provided for in the follow- 
ing manner:— 

Amendment (1).— This is covered by the substitution of the words any person for 
the words “any body corporate, Municipal Committee, ^ other persons m the present 
definXn of loLl authority as given in section 3 of Act XI of 1879 . clause 2 of the 

Bill. 

Amendment 2 (a).—This has been provided for by clause 4 ( 1 ) (vii) of the Bill. 

Amendments 2 (h) and (c).-These have been provided for by clause 4 ( 1 ) (xv) 

of the Bill, • *1 * • 

4 In addition to these amendments, opportunity has been taken to reconci e cctain 

.. ^ 5' j tn effect certain simplifications in the existing law which are due to the 

discrepanc es forcThavTbeen passed at different times to deal with special 

'^Aoart from this the Bill makes no change of principle in the existing law, 
circumstances. p affect the borrowing powers conferred on any local ^thority by 

and in ^fstat^ and Reasons, Fori St. George Gazette 3 rd 

any special enactment J 1914 , Pt. V; p. 5 . For Report of Select 

Sfe s^e ^?4 Vr" 17 ; L Proceedings in Council, see ibid.-, 1914 ; Pt. 

VI, pp, 159,189 and 496 .) 
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THE LOCAL AUTHORITIES LOANS ACT (IX OF 1914) 


Year. 


No. 


Short title. 


Amendments. 


1914 


IX 


The Local Authorilhs Loans 
Act, 1914 . 


Am. (in C.P.), C P. Act XXXyill of 
1922 . 

Hep. in pt., and am. Act XIT of 1920 . 
Rep.ir> t.t, Act XIT of 1927 : A.O.> 1937 


[2&th February, 1914. 

An Act to consolidate and amend the law relating to the grant of loans to Local 

Authorities. 

Whereas it is expedient to consolidate and amend the law relating to the 
Preamble borrowing powers of local authorities; It is hereby 

enacted as follows:— 


Short title and extent. 


1. (1) This Act may be called The Local 

Authorities Loans Act, 1914. 

(2) It extends to the whole of British India, including the Sonthal Par- 

ganas. 

2. In this Act, “local authority” means any person legally entitled to the 

Definitions control or management of any local or municipal 

fund, or legally entitled to impose any cess, rate, 

duty or tax within any local area; 

“funds,” used with reference to any local althority, includes any local or 
municipal fund to the control or management of which such authority is legally 
entitled, and any cess, rate, duty or tax which such authority is legally entitled 
to impose, and any property vested in such authority; 

“prescribed” means prescribed by rules made under this Act; and 
“work” includes a survey, whether incidental to any other work or not. 
^[“The Government” or “the appropriate Government” means, in relation 
to cantonment authorities and in relation to port authorities in major ports, the 
Central Government, and in relation to other local authorities, the Provincial 


Government.] 

3. (1) A local authority may, subject to the 

Borrowing powers of prescribed conditions, borrow on the se^irity of its 
local authorities. funds or any portion thereof for any of the following 

purposes, namely:— 

(i) the carrying out of any works which it is legally authorised to carry 
out, 

(ii) the giving of relief and the establishment and maintenance of relief 

works in times of famine or scarcity, 

(in) the prevention of the outbreak or spread of any dangerous epidemic 

disease, 

(iv) any measures which mav be connected with or ancillary to any pur¬ 
poses specified in clauses (n) and (ni), 

(v) the repayment of money previously borrowed in accordance wth 

law: * 

Provided that nothing in clause (z^) shall be deemed to empower a local 
authority to fix a period for the repayment of any money borrowed thereunder 
which, when the period fixed for the repayment of the money previously bor¬ 
rowed is taken into account, will exceed the maximum period fixed for the re¬ 
payment of a loan by or under any enactment for the time being in force: 


LEG. REF. 
1 Inserted by A.O.. 1937. 


The Local Authorities Loans Act (IX of 1914). 
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S. 4] 


^Provided further that, in the case of loans other than loans made by the 
2[appropriate Government], no amount exceeding twenty-five lakhs of rupees 
shall be borrowed unless the terms, including the date of flotation, of such loan 
have been approved by the ^[appropriate Government], 

(2) Nothing in this section shall be deemed to authorize any local 
authority— 

(a) to borrow or spend money for any purpose for which, under the 
law for the time being in force, it is not authorized to apply its funds, or 

{b) to borrow money by means of the issue of bills or promissory notes 
payable within any period not exceeding twelve months. 


Power of appropriate 4. (1) The ^[appropriate Government] may 

Government to make rules, make rules consistent with this Act as to— 

(i) the nature of the funds on the security of which money may be 
borrowed; 

(it) the works for which money may be borrowed; 

(m) the manner of making applications for permission to borrow money; 

(iv) the inquiries to be made in relation to such loans, and the manner 
of conducting such inquiries; 

(v) the cases and the forms in which particulars of applications and pro¬ 
ceedings, and orders thereon, shall be published; 

(zn) the cases in which the ^[appropriate Government] may make loans 

B j-* ♦ * * % * 3fc ♦j . 

®[(z^z) the cases in which local authorities may take loans from persons 
other than the ® [appropriate Government] ; 

(znti) the manner of recording and enforcing the conditions on which 
money is to be borrowed; 

(ix) the manner and time of making or raising loans; 

(x) the inspection of any works carried out by means of loans; 

(xi) the instalments, if any, by which loans shall be re-paid, the interest 
to be charged on loans, and the manner and time of re-paying loans and of 

paying the interest thereon ; 

(xii) the sum to be charged against the funds which are to form the 
securitv for the loan, as costs in effecting the loan, 

'(xni) the attachment of such funds, and the manner of disposing of or 

collecting them; - 

(xw) the accoimts to be kept in respect of loans; 

(xv) the utilization of unexpended balances of loans either in the reduc¬ 
tion in any way of the debt of the local authority, or in carrying out any works 
which that authority is legally authorised to carry out; and the sanction neces¬ 
sary to such utilization; 

and as to all other matters incidental to carndng this Act into effect._ 


Act 

Go- 


leg. ref. 

This proviso was inserted by 
XXXVITT of 1920, S 2 and Sch. L 
2 Substituted by A.O. for ‘Local 

'"^sSubsthuted by A.O., for ‘Governor- 

General in Council*. . * , , 

4 Substituted by A.O. for Local 
vernment'* which were substituted by 

XXXVIII of 1920, S. 2 and Sch. I. 

“Governor-General in Council**. 

»Certain words were omitted by 


Go- 

Act 

for 

Act 


XXXVIII of 1920, S. 2 and Sch. I. 

® Substituted by ibtd. 

NOTES. 

Sec. 4. —Where a Panchayat Board con¬ 
tracts a loan without obtaining the sanction 
of the Local Government as required by the 
rules framed under S. 4 of the Act, the 
contract is void and no suit to enforce it 
would lie. But the creditor may in a pro¬ 
per case be entitled to the restoration of his 
money under S. 65 of the Contract Act. 

54 L.W. 488;=(1941) 2 M.L.J. 216. 
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( 2 ) 


[S. S 
] 


under this Act shall be published "f* * *1 in the 
Official Gazette, and on such publication, shall have effect as if enacted in this Act 

5. If any money borrowed in accordance with the provisions of this Act 

Remedy by attachment if or costs due in respect thereof, is or 

loan not repaid. according to the conditions of the loan 

the ’[appropriate Government], if itself the lender 
may, and, if the [appropriate Government], is not the lender, shall, on the’ 
application of the ender, attach the funds on the security of which the loan 
was made. After such attachment, no person, except an officer appointed in 

ff u j r j ™ '[appropriate Government], shall in any way deal with the 
attached funds; but such officer may do all acts in respect thereof which the 
borrowers might have done if such attachment had not taken place, and may 
apply the proceeds in satisfaction of the loan and of all interests and costs 

due in respect thereof, and of all expenses caused by the attachment and sub¬ 
sequent proceedings: 


Provided that no such attachment shall defeat or prejudice any debt for 

Attachment not to defeat attached were previously pledged in 

prior charges legally made, accordance with law; but all such prior charges shall 

- , , . • proceeds of the funds before any 

part or the proceeds is applied to the satisfaction of the liability in respect of 
which such attachment is made. 


6 . 


Issue of short-term bills 


H) Subject to the provisions of section 26 of the Indian Paper 

Currency Act, 1910, the local authorities mentioned 
in Schedule I and any other local authority to which 
the [appropriate Government] may, by notification in the Official Gazette, 
extend the provisions of this section, may, with the previous sanction of the 
^[appropriate Government], borrow money by means of the issue of bills or 
promissory notes payable within any period, not exceeding twelve months, for 
any purpose for which such local authority may lawfully borrow money under 
any law for the time being in force: 


Provided that the amount of the bills or promissory notes, which may be 
so issued, shall not exceed, when the amount of the other moneys, for the time 
being borrowed by such local authority is taken into account, the total amount 
which such local authority is empowered by law to borrow. 

(2) The ^[appropriate Government] may, by general or special order, 
regulate the conditions on which money may be borrowed or repaid under this 
section. 


7. Kxcept as provided by or under this Act, no local authority shall, for 

any purpose, borrow money upon, or otherwise 

except" unckr ffiiJVcL“"tract othenvise made 

for that purpose after the passing of this Act shall be 

void; 

Provided that nothing herein contained shall be deemed— 

to preclude any local authority from exercising the borrowing powers 
conferred on it by any special enactment now or hereafter in force; or 


Tc u o 

^hub-S. (2) was omitted by ibid. 

\ were* omitted by ibid, 

1 Siihatrtiited by G.A.. 1937, for “Loc^I 


Government”. 

“Substituted by A.O., 
nor-General in Council”, 


1937, for "Govtr 
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The Log. Auth. Pen. and Grat. Act (I of 1919 ). 


■ (b) to affect the power conferred on any local authority by any such 
enactment to charge its funds, by guaranteeing the payment of interest on 
money to be applied to any purpose to which the funds of the local authority can 
legally be applied. 


^[8. The remedy mentioned in section 5 shall be 
Application of Act to available for the recovery of any money lent by the 

Secretary of State in Council to any local authority 
t e t eptem er, . before the fifth day of September, eighteen hundred 

and seventy-one, and the interest due on such money. ] 


9 . [Repeah] Rep. by the Repealing Act {XII of 1927 ), S. 2 and Sch. 

SCHEDULE I. 

[See section 6.] 


The Corporation of Calcutta. 

The Commissioners for the Port of Cal¬ 
cutta. 

The Commissioners for the Port of Chitta- 
gong. 

The Municipal Corporation of the City of 
Bombay. 

The Trustees of the Port of Bombay. 

The Corporation of Madras. 


The Trustees for the Port of Madras. 
2 [* ♦ * * 

The Municipality of Karachi. 

The Trustees of the Port of Karachi. 
The Trustees for the Improvement of the 
City of Bombay. 

The Trustees for the Improvement of the 
City of Calcutta. 


SCHEDULE II.^ 


[Enactments Repealed.] {Rep. by the Repealing Act XII of 1927 ), 

S. 2 and Sch. 


THE LOCAL AUTHORITIES PENSIONS AND GRATUITIES 

ACT (I OF 1919). 


Year. 

No. 

Short title. 

Amendments. 

1919 

' ^ 

I 

The Local Authorities Pen¬ 
sions and Gratirties Act 

Amended, XXXVIII of 1920 , A.O. 1937 



9 

[26th February, 1919 . 


An Act to extend the powers of local authorities in regard to the granting of 

pensions and gratuities. 

Whereas it is expedient to extend the powers of local authorities in re¬ 
gard to the granting of pensions and gratuities ; It is hereby enacted as follows :— 


1. (1) This Act may be called The Local 

Short title and extent. AUTHORITIES PENSIONS AND GRATUITIES AcT, 1919 . 


(2) It extends to the whole of British India, including the Sonthal Par- 

ganas. 

2. In this Act '‘officer” means any person who has undertaken ^[service 
. * under the Crown] and who, immediately prior to 

Definition, undertaking such service, was paid and employed 

solely by a local authority and, but for undertaking such service, would in the 
ordinary course have continued in such employment, ®[and the ‘appropriate 


LEG. REF. 

1 Substituted by A.O., 1937. 

2 The entries relating to the ‘Municipal 
Committee of Rangoon' and ‘the Commis¬ 
sioners for the Port of Rangoon’ omitted by 

A.O. 1937 . 

3 For Statement of Objects and 

C.cm-45? 


Reasons, see Gazette of India, 1919, Pt. V, 
p. 18. For Proceedings in Council, see 
ibid., 1919, Pt. VI, pp. 144, 145 and 197. 

^ Substituted for the words "the service of 
Government’by tbu/. 

5 Inserted by ibid. 
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Government’ means, in relation to cantonment authorities and port authorities 
m major ports, the Central Government, and in relation to other authorities the 

Provincial Government], ’ 


Power to grant extraordi¬ 
nary pensions and gratui¬ 
ties. 


3. Notwithstanding anything contained in any enactment or in any rule 

made thereunder regulating the powers of local 
authorities, and without prejudice to any powers con¬ 
ferred by or under any such enactment, a local autho¬ 
rity may grant a pension or gratuity to any officer 
thereof who may, since the fourth day of August, 1914, have been wounded or 
otherwise incapacitated in ’[service under the Crown] and to the widow or child 
of any such officer who may have died in consequence of injuries received or 
illness contracted since the fourth day of August, 1914, in the course of such 
service. 


4. (1) Such pension or gratuity may be granted in addition to any pension 

^ . .or gratuity payable to the officer or his wife or child, 

and'St"ies^.' jhe case may be, under any general or special 

orders of His Majesty in Council or of ^[the Central 
Government or any Provincial Government], but shall not, save with the sanc¬ 
tion of the ®[appropriate Government] exceed the amount of the pension or 
gratuity to which the officer or his wife or child would have been entitled under 
any such orders if his employment by the local authority had been service for the 
same time and on the same pay ^[under the Crown]. 


(2) Any pension granted under this Act may be made to take effect from 
such date subsequent to the fourth day of August, 1914, and subject to such con¬ 
ditions as the local authority m,ay think fit. 


Subject to the provisions of this Act, the decision of a local authority 

to grant a pension or gratuity thereunder shall be 
made in such manner and shall be subject to such 
sanction as may be prescribed by any enactment or rule regulating the grant by 
such local authority of pensions and gratuities: 


Procedure. 


_ ^ _ 

Provided that in every case the sanction of the “[appropriate Govern¬ 
ment] shall be necessary. 


THE INDIAN LUNACY ACT (IV OF 1912). 


Yc r. 

No. 

1 

Short title. 

Amendments. 

1912 

1 

IV 

The Indian Lunacy Act. 

Repealed in part XVII of 1914, s 3; 
XVIII of 1910; XXXVIll of 1020; 

Amended, XII of-1916; VI of 1922; 
XI of 1923; XXXII of 1023; XXXIII 
of 1023; V of 1926: X of 1927; XIV of 
1932; XXXV of 1931 : A.O. 1937: and 
\ladras .Acts XIV and XV of 1938. 


LEG REF. 

’ Substituted by A.O., 1937, for "the ser¬ 
vice of Government’*. 

2 Substituted by A.O., 1937, for "Gover¬ 
nor-General in Council", 

* Substituted by A.O., 1937. for "Local 
Government” which had been substituted for 


"Governor-General in Council" by Act 
XXXVIII of 1920, S. 2 and Sch. 1. 

* Substituted by A.O., 1937, for "under 
Government". 

5 Substituted by A.O., 1937, for ‘*Loc^ 
Government", 




The Indian Lunacy Act (IV of 1912). 
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PREFATORY NOTE.—The following is the Statement of Objects and Reasons at¬ 
tached to the Lunacy Bill:— 

The bulk of the law relating to the custody of lunatics and management of their 
estate, in India, is at present contained in the following Acts;— 

(1) The Lunacy (Supreme Courts) Act (XXXIV of 1858). 

(2) The Lunacy (District Courts) Act (XXXV of 1858). 

(3) The Indian Lunatic Asylums Act (XXXVI of 1858). 

(4) The Military Lunatics Act (XI of 1877). 

(5) The Indian Lunatic Asylums (Amendment) Act (XVIII of 1866). 

(6) The Indian Lunatic Asylums (Amendment) Act (XX of 1889). 

(7) Chapter XXXIV of the Code of Criminal Procedure, 1898. 

(8) Section 30 of the Prisoners’ Act, 1900. 

2. The first three of these Acts are based in great measure on the English Lunacy 
Regulation Act, 1853 (16 and 17 Viet., c. 70) and the English Lunatics Act, 1853 (16 and 
17 Viet., c. 96). These English Acts after frequent amendment are now replaced by the 
Lunacy Act, 18^ (53 Viet., c. 5) as amended by the Lunacy Act, 1891 (54 and 55 Viet., c. 
65). It is in the opinion of the Government of India desirable that the law relating to the 
custody of lunatics in India should be amended and assimilated with the modern English law 
on the subject and the present Bill has been prepared to effect this purpose. Opportunity 
has also been taken to re-arrange and consolidate as far as possible the whole law re¬ 
lating to lunatics. 

3. The provisions of section 30 of the Prisoners’ Act, 1900, and much of Chapter 
XXXiv of the Code of Criminal Procedure, 1898, cannot be conveniently inserted m any 
general Lunacy Act and they have therefore been left untouch^. Sub-sections (2) and 
(3) of section 471 and the whole section 472 of the Code of Criminal Procedure which 
merely regulate the places in which criminal lunatics may be confined, and prescribe the 
manner in which such lunatics are to be visited have, however, been incorporated in the 


present Bill. 

4 All chancres of any importance made by the Bill are specified in Notes on clauses 
annexed and the'’tables attached to the Bill show in detail the amendments proposed to be 
made in’ the law and the manner in which each section of the Acts in force has been dealt 
with. The main features of the Bill are noted below. 

5 Chapter II deals with the confinement of the lunatics in asylums on reception 
orders and covers much the same ground as the Lunatic Asylums Act, 1858 In so far as 
such reception orders can be made otherwise than on petition, the law is left practically 

unchanged. i a 

6 Sections 4 to 11 and 18 to 20 however make a considerable change m the law. At 

present the confinement of lunatics in asylums on the application of relatives and friends 

can *>®(®ff“*®VresiSncy-t^ns. by an order under section 7 of the Lunatic Asylums Act 
1858 m after the person whom it is desired to confine has been found to be a lunatic by 
inquisit on or ( 2 ) accompanied by the medical certificates specified therein, an order under 
sSn 7 of the Lunatic Asylums Act, 1858 , can only be made for the confinement of a 

lunatic in an asylum in a Presidency-town; and tlie rivil rmut 

(b) outside the Presidency-towns, only by an order of the Civil Couit. 

7 Under the present Bill the procedure prescribed by the Lunatic Asylums Act, 1858 
has been changed, and where application is made for the confinement of a lunatic (not 
being a "unatic so found on inquisition) in an asylum the appljcation must he made by peti¬ 
tion to a mSate and a reception order can only be inade by him. The distinction between 
Lv"ums in Presidency-towns and asylums outside such areas has given rise to administra¬ 
tive difficulties and iLonveniences and serves no useful purpose. It has therefore been 

O tI -11 fbaf under the Bill reception orders petition can only be made 

in Presid n;ftowns°,’’and 1 n thYs‘parficul‘ar ffie provisions of Act XXXVI of 1858 have been 
followed Local Governments can, however, apply the provisions of the law regarding such 

reception orders to areas outside the Presidency-towns. ■ v j tr r l, 

9 The procedure prescribed for the issue of reception orders is based on English 

L A I?, .iW. 

;Lr,h'r“;?oV"»nfoemen. of any ,.n..n m th. a.yl.m on . fals, Ration oflnnacy. 

rt. / Tir !. y. rPTimdiiction with slight verbal changes of the present Lunacy 

Vu" V deals with lunacy proceedings in District Courts and embodies with 

alW.'ohSSlh.'ixS Taw a. Sid in A„ XXXV of 1858. I. n.ay ^.aibly bo 
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on c ansp, 1 sufficiently explained in the Notes 

detentTon of lunat r! however, be drawn to clause 94 which penalises the 

lurlahcs or ll of ‘he Act and also the detention of 

En^'ish Act Thu“T*‘'^ 'Pstitutions. This clause is based on S. 315 of the 

|n f a ™ t" saatiXt 

wh'„. !ua.'fc“aetfi„rt irfem .“r°' •"'’™'' 
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THE INDIAN LUNACY ACT (IV OF 1912). 

[I6th March, 1912 

An Act to consolidate and amend the law relating to Lunacy. 

Whereas it is expedient to consolidate and amend the law relating to 
lunacy; It is hereby enacted as follows:— 

PARTI. 

Preliminary. 

CHAPTER 1. 

Short title and extent. , 

Lunacy Act, 1912. 

(2) It extends to the whole of British India, including British Balu¬ 
chistan, the Sonthal Parganas, and the Pargana of Spiti. 

2. Nothing contained in Part II shall be deemed to affect the powers of 
Savings any High Court which is or hereafter may be '[con- 

° ■ stituted by His Majesty by Letters Patent], over any 

person found to be a lunatic by inquisition or over the property of such lunatic, 
or the rights of any person appointed by such Court as guardian of the person 
or manager of the estate of such lunatic. 

3. In this Act, unless there is anything repug¬ 
nant in the subject or context,— 

means an asylum ^[or mental hospital] for lunatics esta¬ 
blished or licensed by ®[any Government in British India]: 

(2) "cost of maintenance” in an asylum includes the cost of lodging, 
maintenance, clothing, medicine and care of a lunatic and any expenditure in¬ 
curred in removing such lunatic to and from an asylum ^[together with any 
other charges specified in this behalf by the “[Provincial Government], in exer¬ 
cise of any power conferred upon ®[it] by this Act]: 


Definitions. 


LEG, REF. 

^ Substituted for ‘‘established under the 

Indian High Courts Acts, 1861 to 1911** bv 

A.O.. 1937, ^ 

2 Inserted by Act VI of 1922, S. 2. 

” Substituted for "Government** by A.O., 
193 7 • 

‘‘Inserted by Act VI of 1922, S. 2. 

5 Substituted for "Governor-General in 

Council’’ by A.O.. 1937. 

® Substituted for "him" by ibid. 

NOTES. 

Sec. 1: Object of the Act.— The law 
does not contemplate that a person alleged 


to be a lunatic should be exposed to the 
publicity and harassment of a trial unless 
there is some foundation for apprehension 
that he is incapable to manage his affairs. 

9 I.C. 207=8 A.L.T. 179. See also 19 C. 
W.N. 45. 

Applicability of the Act.— The Act is 
not absolutely exhaustive. 42 C.W.N. 92 
=1937 C. 735. Act XXXV of 1858 had 
no application to a Hindu coparcener who 
has no separate property, 23 M.L.T. 706= 
17 I.C. 473=1913 M.W.N. 79. See also 
2S-C. 585. The provisions should be strict¬ 
ly followed. 1930 L. 289. 

Sec. 3, Cl. (1): Where there is no 
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(3) “District Court” means the principal Civil Court of original jurisdic¬ 
tion in any area outside the local limits for the time being of the Presidency- 
towns : 

(4) “criminal lunatic” means any person for whose ^[detention] in, or 
removal to an asylum, jail or other place of safe custody an order has been 
made in accordance with the provisions of section 466 or section 471 of the 
Code of Criminal Procedure, 1898, or of section 30 of the Prisoners Act, 1900, 
®[or of section 103-A of the Indian Army Act, 1911] : 

(5) “lunatic” means an idiot or person of unsound mind: 

(6) “Magistrate” means a Presidency Magistrate, District Magistrate, 
Sub-Divisional Magistrate or a Magistrate of the first class specially empowered 
by the Provincial Government to perform the functions of a Magistrate under 

this Act: 


(7) “medical officer” means a gazetted ®[medical officer in the service of 
the Crown] and includes a medical practitioner declared by general or special 
order of the Provincial Government to be a medical officer for the purposes of 
this Act: 


(8) “medical practitioner” means a holder of a qualification to practise 
medicine and surgery which can be registered in the United Kingdom in accor¬ 
dance with the law for the time being in force for the registration of medical 
practitioners, and includes any person declared by general or special order of 
the Provincial Government to be a medical practitioner for the purposes of this 

Act: 

(9) “prescribed” means prescribed by this Act or by rule made there¬ 
under ; 

(10) “reception order” means an order made under the provisions of this 
Act for the reception into an asylum of a lunatic other than a lunatic so found 

by inquisition: 

(11) “relative” includes any person related by blood, marriage or adop¬ 
tion: and ^ .... . 

(12) “rule” means a rule made under this Act. 


LEG. REF, 

1 Substituted for 'confinement' by Act XI 

of 1923, S. 2 and Sch. I. 

‘■^Inserted by Act XXXIII of 1923, S. 5. 
8 Substituted for 'medical officer of Go¬ 
vernment’ by A.O., 1937. 


NOTES. 

provision in the order of appointment of 
joint managers for the estate of lunatic, the 
office of the survivor manager terminates 
on the death of the co-manager. 61 Cal. 

986=60 C.L.J. 14=38 C.W.N 1054. 

Sec. 3, Cl. (2).— Under the Lunacy Act, 
the Court has no power to award costs to an 
unsuccessful applicant out of the estate ot 
the alleged lunatic, even though the applica¬ 
tion is bom fide and in the best interests ot 
the lunatic. In the absence of a provisioj} 
in the Act, similar to S. 109 of the English 
Lunacy Act of 1890, the Court has no dis¬ 
cretion to award costs. 152 I.C. ooZ ^ 
L.W. 710=67 M.L.J. 797. 

Sec. 3 (5).—The elaborate procedure 


prescribed by the Act should be strictly fol¬ 
lowed. The Court should not consider itself 
relieved of its responsibility by the mere 
circumstance that some or all of the relatives 
of the person concerned have declared that 
he is a lunatic. The Court ought to form 
its own independent judgment on the point. 
122 I.C. 570=1930 L. 289. Unsoundness of 
mind includes imbecility, lunacy or mental 
aberration. 7 B. 15. See also 1905 A.W. 
N. 8; 4 C.L.J. 115. But mere weakness 
of intellect is not. 4 C.L.J. 115. As to 
what is lunacy, see. also 24 W.R. 124; 20 
W.R. 55. 

Lunatic. —The term "Lunatic” also in¬ 
cludes one who is so found by a competent 
Court on proper evidence. 2 A.L.J. 154; 
31 C. 210. A man is not a lunatic simply 
because he had delusions on one or two 
points and is incapable of managing his own 

affairs. 9 I.C. 207=8 A.L.J. 179. 

Sec. 3 (11) .—The brother of the wife is 
related by marriage to the husband of his 
sister and is therefore a "relative” within 
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PART II. 

Reception, Care AND Treatment OF Lunatics. 

CHAPTER II. 

• ^ 
Reception of Lunatics. 

• • 

H. (1) No person other than a criminal lunatic or a lunatic so found by 

Reception of persons in i^ 51 ^»sition shall be received or detained in an asylum 
asylum. without a reception order save as provided by sec¬ 

tions 8, 16 and 98: 

Provided that any person in charge of an asylum may, with the consent 

of two of the visitors of such asylum, which consent shall not be given except 

upon a written application from the intending boarder, receive and lodge as a 

boarder in such asylum any person who is desirous of submitting himself to 
treatment. 


(2) A boarder received in an asylum under the proviso to sub-section (1) 

shall not be detaifted in the asylum for more than twenty-four hours after he 

has given to the person in charge of the asylum notice in writing of his desire 
to leave such asylum. 

Reception orders on petition. 

5. (1) An application for a reception order shall be made by petition 

r A- accompanied by a statement of particulars to the 
order. ^ ' recep ion Magistrate within the local limits of whose jurisdic- 

1*01^ the alleged lunatic ordinarily resides, shall be in 
t le form prescribed and shall be Supported by two medical certificates on sepa¬ 
rate sheets of paper, one of which certificates shall be from a medical officer. 

(2) If either of the medical certificates is signed by any relative, partner 
or assistant of the lunatic or of the petitioner, the petition shall state the fact 

and, where the person signing is a relative, the exact manner in which he is 
related to the lunatic or petitioner. 


(3) The petition shall also state whether any previous application has 
been presented for an inquiry into the mental capacity of the alleged lunatic in 

an) Court, and if such application has been made, a certified copy of the order 
made thereon shall be attached to the petition. 

(4) No application for a reception order shall be entertained-in any area 

outside the Presidency-towns unless the Provincial Government has, by notifica- 

tioii m the Official Gazette, declared such area as an area in which reception 
orders may be made. 


6 . 


N(l) Subject to the provisions of sub-section (3), the petition shall be 

ADDlicatinn hv ♦ presented by the husband or wife of the alleged 

be presented. ^ lunatic, or, if there is no husband or wife or the hus- 

, band or wife is prevented by reason of insanity, 

Otherwise from making the presentation, by the nearest 
eative of the alleged lunatic who is not so prevented.] 




^Madras Amendment.—“I n sub S. (1) 

‘'’f Lunacy Act, 

; “sivc as pro- 

\idcd by secs. 8, 16 and 98", the words- 

provided V 

tuttfl 1 .\laclrds Act M \' o f.WS). 


2 Substituted by Act V of 1926, S. 2. 

' NOTES. 

S. 3 (11) of the Act and he is competent to 
make an application for inquisition under 
S. 62 of the Act. A narrow construction 
should not be placed upon the term “relative 
;as defined in S. 3 ( 11 ). 22 C.W.N. 547 
=-13 I.C. 511. 

Sec. 4 L. 1=^73 j.c. 696. 
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(2) ^[If the petition is not presented by the husband or wife, or, where 
there is no husband or wife, by the nearest relative of the alleged lunatic, the 
petition] shall contain a statement of the reasons why it is not so presented, and 
of the connection of the petitioner with the alleged lunatic, and the circumstan¬ 
ces under which he presents the petition. 

(3) No person shall present a petition unless he has attained the age of 
majority as determined by the law to which he is subject, and as within four¬ 
teen days before the presentation of the petition, personally seen the said 
lunatic. 


(4) The petition shall be signed and verified by the petitioner, and the 
statement of prescribed particulars by the person making such statement. 

7. (1) Upon the presentation of the petition the 

Procedure upon petition Magistrate shall consider the allegations in the peti- 
for reception order. tion and the evidence of lunacy appearing by the 

medical certificates. 

(2) If he considers that there are grounds for proceeding further, he 
shall personally examine the alleged lunatic unless for reasons to be recorded in 
writing he thinks it unnecessary or inexpedient so to do. 

(3) If he is satisfied that a reception order may properly be made forth¬ 
with, he may make the same accordingly. 

(4) If he is not so satisfied, he shall fix a date (notice whereof shall be 
given to the petitioner and to any other person to whom in the opinion of the 
Magistrate notice should be given) for the consideration of the petition, and he 
may make such further or other inquiries of or concerning the alleged lunatic 


as he thinks fit. 

8. Upon the presentation of the petition, the Magistrate may make such 
_ . f It j 1 order as he thinks fit for the suitable custody of 

nSfc'pendirJ pending the conclusion of the in- 

quiry. 


Order. 


9. The petition shall be considered in private in the presence of the peti¬ 

tioner, the alleged lunatic (unless the Magistrate in 
Consideration of petition, discretion otherwise directs), any person appoint¬ 
ed by the alleged lunatic to represent him and such other persons as the 
Magistrate thinks fit. 

10. (1) At the time appointed for the consideration of the petition, the 

Magistrate may either make a reception order or 
dismiss the petition, or may adjourn the same for 

further evidence or inquiry, and may make such order as to the payment of 
the costs of the inquiry by the person upon whose application it was made, or 
out of the estate of the alleged lunatic if found to be of unsound mind, or 

othewise as he thinks fit. 

(2) If the petition is dismissed, the Magistrate shall record in writing 
his reasons for dismissing the same, and shall deliver or cause to be delivered to 
the petitioner a copy of such order. 

11. No feception order shall be made under 
Further provisions as to section 7 or section 10, save in the case of a lunatic 
reception orders on petition. dangerous and unfit to be at large, unless— 

(a) the Magistrate is satisfied that the person in charge of an asylum is 
willing to receive the lunatic, and 


LEG. REF*. 

1 Substituted by Act V of 1926, S. 2. 


NOTES. 

Sec. 7: Duty of Judge in making an 
C.C.M — 453 


Order for Inquisition.—I t must be a judi¬ 
cial determination carefully made on ade¬ 
quate materials, 54 C. 836; 35 C.W.N. 481. 

Secs. 11 to 14.—Orders of a District 
Magistrate are executive atid cannot form 
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(b) the petitioner or some other person engages in writing to the satis¬ 
faction of the Magistrate to pay the cost of maintenance of the lunatic. 


Mll-A. 


Power to appoint substi¬ 
tute for the person upon 
whose application ;i recep¬ 
tion order has been made. 


(1) The Magistrate may, subject to the provisions of this section 

by order in writing (hereinafter referred to as an 
order of substitution), transfer the duties and res¬ 
ponsibilities under this Act of the person on whose 
petition a reception order has been made to any other 
person who is willing to undertake the same, and 
such other person shall thereupon be deemed for the purposes of this Act to be 
the person on whose petition the reception order was made, and all references 
in this Act to such last-mentioned person shall be construed accordingly: 

Provided that no such order of substitution shall release the person upon 
whose petition the reception order was made or, if he is dead, his legal repre¬ 
sentative from any liability incurred before the order of substitution was made. 


(2) Before making any order of substitution, the Magistrate shall send a 
notice to the person, upon whose petition the reception order was made, if he is 
alive, and to any relative of the lunatic to whom^ in the opinion of the Magis¬ 
trate, notice should be given; the notice shall specify the name of the person in 
whose favour it is proposed to make such order and the date, which shall be not 
less than twenty days from the sending of the notice^ upon which any objection 
to the making of the order will be considered. 

(3) On such date or any subsequent date to which the proceedings may 
be adjourned, the Magistrate shall consider any objection made by any person 
to whom notice has been sent, or by any other relative of the lunatic, and shall 
receive all such evidence as may be produced by or on behalf of any such 
persons and such further evidence, if any, as the Magistrate thinks necessary, 
and may thereafter make or refrain from making an order of substitution: 

Provided that, if the person on whose petition the reception order was 
made is dead and any other person is willing and, in the opinion of the Magis¬ 
trate, fitted to undertake the duties and responsibilities under this Act of such 
first-mentioned person, the Magistrate shall make such an order. 

(4) If in proceedings under this section any question arises as to the 
person to whom the duties and responsibilities under this Act of a person upon 
whose petition a reception order has been made shall be entrusted, the Magis¬ 
trate shall give preference to the person who is the nearest relative of the lunatic 
unless for reasons to be recorded in writing, the Magistrate considers that such 
preference would not be in the interests of the lunatic. 

(5) The Magistrate may niake such order for the payment of the costs 
of an inquiry under this section by any person who is a party thereto or out of 
the estate of the lunatic, as he thinks fit. 


(6) Any notice under sub-section (2) may be sent by post to the last 
known address of the person for whom it is intended.] 


2[11.B.] (1) When 

Reception order in case 
of lunatics from foreign 
States in India. 


an arrangement has been made with any foreign 
European State with respect to the reception of luna¬ 
tics in asylums in British India, the Central Govern¬ 
ment may, by notification in the Official Gazette, 
direct that reception orders may be made under this 


LEG. REF. 

IS. 11-A was inserted by Act V of 1926. 
sec. 3. 

3 This section was originally inserted as 
S. 11-A by Act XII of 1916 and was re¬ 
numbered as S. 11-B by Act V of 1926, S. 3. 


♦ NOTES. 

the subject-matter of revision. 4 L, 1=;73 
I.C. 696=1924 L, 55. Great cure is to be 
taken before declaring a person a lunatic. 5 
W.R. (Mis.) 5. 
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Act in the case of any lunatic or class of lunatics residing in the territories in 
India of such foreign European State, and shall in such notification specify the 
province or provinces within t\Lich such reception orders may be made. 

(2) On publication of a notification under sub-section (1), the provi¬ 
sions of this Act as to the making of reception orders on petition and for tem¬ 
porary detention in suitable custody shall apply in the case of such lunatics, 
with the following modifications, namely:— 

(a) an application for a reception order may be made by petition pre¬ 
sented by such officer or agent of the foreign State in which the alleged lunatic 
ordinarily resides, as may by general or special order be approved by the Pro¬ 
vincial Government in this behalf; 

(b) the functions of the Magistrate shall be performed by such officer as 
the Provincial Government may, by general or special order, appoint in this 
behalf, and such officer shall be deemed to be the Magistrate having jurisdiction 
over the alleged lunaticrfor all the purposes of the said provisions; 

(c) for the purposes of sections 5 and 18 (1), the expressions ‘^medical 
officer’’ and ‘'medical practitioner” shall include such person or class of persons 
as the Provincial Government may specify in this behalf; 

(d) the Magistrate may in his discretion extend the period prescribed 
by section 19 within which the alleged lunatic must have been medically exa¬ 
mined ; and 

(e) sections 6 (1), (2), (3) , 11, and 34 of the Act, shall not 

apply ^ and with such other modifications, restrictions or adaptations as the 
Central Government may, by notification in the Official Gazette, direct for the 
purpose of facilitating the application of the said provisions. 

(3) A reception order made under this section shall be deemed to be a 
reception order made under se'ction 7 or section 10, as the case may be. 

Reception orders otherwise than on petition. 


12. When any European who is subject to the provisions of the'Army Act 

^[the Naval Discipline Act or that Act as 
Reception order in case ^lodified by the Indian Navy (Discipline) Act, 1934,] 
of a European lunatic sol- Force Act or the Indian Air Force Act, 

dier, sailor or airman. \gy2. ] has been declared a lunatic in accordance with 

the provisions of the military Naval] ■*[or air force] regulations in force 
for the time being, and it appears to any administrative medical officer that he 
should be removed to an asylum, such administrative medical officer may, if he 
thinks fit make a reception order under his hand for the admission of the said 
lunatic into any asylum which has been duly authorized for the purpose by the 

Central Government. 

(1) Every officer in charge of a police station may arrest or cause to 

be arrested all persons found wandering at large 
within the limits of his station whom he has reason 
to believe to be lunatics, and shall arrest or cause to 
be arrested all persons within the limits of his station 
whom he has reason to believe to be dangerous by 
reason of lunacy. Any person so arrested shall be 
taken forthwith before the Magistrate. 


13. 


Powers and duties of 
police in respect of wander¬ 
ing or dangerous lunatics 
and lunatics cruelly treated 
or not under proper care 
and control. 


LEG, REF. 

1 Inserted by Act V of 1926, sec. 4. 

2 Inserted by A0t XXXV of 1934, S. 2 

“4^bMituted by Act XIV of 193„S 130 
and Sch. for “or the Air Force Act which 
had been inserted by Act X of 1927, S. 2 and 


Sch. I. 

^Inserted by Act X of 1927, S. 2 and 
Sch. I, 


NOTES. 

Sec. 13.—5 W.R. (Mis.) 5; 9 C. 
341. 
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(2) Every officer in charge of a police-station who has reason to believe 
that any person within the limits of his station is deemed to be a lunatic and is 
not under proper care and.control, or is cruelly treated or neglected by anv 
relative or other person having the charge of him, shall immediately report the 

fact to the Magistrate. ^ me 


14. Whenever any person is brought before a Magistrate under the provi- 

Reception order in case of ^ sub-section (1) of section 13, the Magistrate 
wandering and dangerous examine such person, and if he thinks that 

lunatics. there are grounds for proceeding further, shall cause 

him to be examined by a medical officer, and may 
make such other inquiries as he thinks fit; and if the Magistrate is satisfied that 
such person is a lunatic and a proper person to be detained, he may if the 
medical officer who has examined such person gives a medical certificate with 

regard to such person, make a reception order for the admission of such lunatic 
into an asylum: 


Provided that, if any friend or relative desires that the lunatic be sent to 
a licensed asylum and engages in writing to the satisfaction of the Magistrate to 
pay the cost of maintenance of the lunatic in such asylum, the Magistrate shall; 
if the person in charge of such asylum consents, make a reception order for the 
admission of the lunatic into the licensed asylum mentioned in the engage¬ 
ment : ^ ^ 

Provided further that if any friend or relative of the lunatic enters into 

a bond with or without sureties for such sum of money as the Magistrate thinks 

fit, conditioned that such lunatic shall be properly taken care of, and shall be 

prevented from doing injury to himself or to others, the Magistrate, instead of 

making a reception order, may, if he thinks fit, make him over to the care of 
such friend or relative. 


IS. (1) If it appears to the Magistrate, on the report of a police-officer or 

Order in case of lunatic Oration of any other person, that any person 

cruelly treated or not under tne limits of his jurisdiction deemed to be a 

proper care and control. lunatic is not under proper care and control or is 

I’o'riu 

ought to Khe'ctorge'of hto “ 

^ound to maintain the 

nrinfrt ^^agistrate may make an order for such alleged lunatic being 

nepierttf tn enm or other person wilfully 

irnorisonment f ^ ^ T Order, the Magistrate may sentence him to 

imprisonment for a term which may extend to one month 


NOTES. 

Secs. 14j 15 (3) and 16.*— See. 16 which 
applies only to temporary detention for 
specific time and purpose, also applies to a 
case where Magistrate acting under see. 14 
thinks detention necessary for observation. 
In such a case, by reason of see. 15 (3) , 
the two provisos of see. 14 will also apply 

"^i^cssary. 29 S.L.R. 431=165 I.C. 119 
■=1936 Sind 156. 

—Words "report of Police Officer, 
etc. do not suggest personal presentation 
of a wriU^ complaint. Information con¬ 
tained in Omciul correspondence is sulficeint. 


'♦^1=165 I.C. 119=11936 Sind 
ao. Where a lunatic is not 'under proper 
care and control,^ it is not necessary, though 
csirable, to formally summon the relatives, 
lit omission to do so does not render the 
proceedings illegal. {Ibid.) 

ecs. 15 and 88.—A Magistrate who pass- 
a^ reception order against a lunatic under 
. io has no jurisdiction to pass ;m order for 
the payment of the costs of the maintenance 
of the lunatic. He must under the pro- 
^sions of s. 88 apply to the High Court oi 

P L R * 4% ^ 
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(3) If there is no person legally bound to maintain the alleged lunatic, or 
if the Magistrate thinks fit so to do, he may proceed as prescribed in section 
14, and upon being satisfied in manner aforesaid that the person deemed to be a 
lunatic is a lunatic and a proper person to be detained under care and treatment 
may, if a medical officer gives a medical certificate with regard to such lunatic, 
make a reception order for the admission of such lunatic into an asylum. 


16. (1) When any person alleged to be a lunatic is brought before a 

Magistrate under the provisions of section 13 or 
Detention of alleged section IS, the Magistrate may, by an order in writ- 
lunatic pending report y authorize the detention of the alleged lunatic in 

me ica o cer. suitable custody for such time not exceeding ten 

days as may be, in his opinion necessary to enable the medical officer to deter¬ 
mine whether such alleged lunatic is a person in respect of whom a medical 
certificate may be properly given. 

(2) The Magistrate may, from time to time, for the same purpose by 
order in writing, authorize such further detention of the alleged lunatic for 
periods not exceeding ten days at a time as he thinks necessary: 

Provided that no person shall be detained in accordance with the provi¬ 
sions of this section for a total period exceeding thirty days from the date on 
which he was first brought before the Magistrate. 


17 All acts which the Magistrate is authorized or required to do by 

sections 14, 15 or 16 may be done in the Presidency- 
Commissioner of Police, towns ^[* * *] by the Commissioner of Police; 

etc., to act in the Presi- duties which an officer in charge of a police 

dency-town. station is authorized or required to perform may be 

performed in any of the Presidency-towns by on officer of the police force not 

below the rank of an inspector. 


Further provisions as to reception orders and medical certificates. 

18. (1) Every medical certificate under this Act shall be made and signed 

by a medical practitioner or a medical officer, as the 
Medical certificates. g^all be in the form prescribed. 

(2) Every medical certificate shall state the facts upon which the person 
certifying has formed his opinion that the alleged lunatic is a lunatic, distin¬ 
guishing facts observed by himself from facts communicated by others; and no 
reception order on petition shall be made upon a certificate founded only upon 

facts communicated by others. , . * , i, i. -j e 

(3) Every medical certificate made under this Act shall be evidence of 

the facts therein appearing and of the judgment therein stated to have been 
formed by the person certifying on such facts, as if the matters therein appear¬ 
ing had been verified on oath. 

19 (1) A reception order required to be founded on a medical certificate 

shall not be made unless the person who, signs the 
Time and manner of tnedical certificate, or, where two certificates are re- 
medical examination of each person who signs a certificate has person- 

lunatic. examined the alleged lunatic, in the case of an 


LEG. REF. 

1 Words “or Rangoon” omitted by A. O., ■ 

1937. 


NOTES. ^ 

Sec. 16.—A Gazetted Resident Medical 
Officer of a hospital is a medical omcer 
under this section. 29 S.L.R. 431i—165 I. 
C. 119=1936 Sind 156. It is competent to 
Magistrate to vary and shorten the period of 


detention originally ordered, on medical re¬ 
port. (Ibid.) Under the Lunacy Acts IV 
of 1912 and X of 1914 the Magistrates or 
Courts are themselves competent to direct 
the reception of a criminal lunatic into any 
asylum prescribed for the purpose without 
reporting the case for orders of the Local 
Government under s. 471 (1), Cr. P. Code. 
8 L.B.R. 290=30 I.C. 654. 
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Copy of. reception order 
to' be sent to per.^on in 
ebarge of asylum. 


order upon petition, not more than seven dear days before the date of the pre¬ 
sentation of the petition, and. in all other cases not more than seven clear days 
before the date of the order 

(2) Where two medical certificates are required, a reception order shall 
not be made unless each person signing a certificate has examined the alleged 
lunatic separately from the other. 

20. A reception order, if the same appears to be in conformity with this 
. . . Act. shall be sufficient authority for the petitioner or 

' any person authorised by him, or in the case of an 
order not made upon petition, for the person authorized so to do by the person 
making the order, to take the lunatic and convey him to the place mentioned in 
such order and for his reception and detention therein, or in any asylum to 
which he may be removed in accordance with the provisions of this Act, and the 
order may be acted on without further evidence of the signature or of the juris¬ 
diction of the person making the order: 

^[Provided that no reception order shall continue to have effect— 

(a) After the expiry of thirty days from the date on which it was made, 
unless the lunatic has been admitted to the place mentioned therein within that 
period, or 

(b) After the discharge, under the provisions of this Act, of the lunatic 
from such place or from any asylum to which he may have been removed.] 

21. Any authority making a reception order 
under this Part shall forthwith send a certified copy of 
the order to the person in charge of the asylum into 
which such lunatic is to be admitted. 

22. Subject to the provisions of section 85, no 
Magistrate shall make a reception order for the 
admission of any lunatic into ^[any Government 
asylum] outside the province in which the Magistrate 

exercises jurisdiction. 

Detention of lunatics pending removal to asylum. 

When any reception order has been made under sections 7, 10, 14 or 

Detention of lunatics Magistrate may, for reasons to be recorded in 

pending removal to asylum, ^vriting direct that the lunatic, pending his removal 

to an asvlum, be detained in suitable custody in such 
place as the Magistrate thinks fit. 

Reception and detention of criminal lunatics. 

An order under section 466 or section 471 of the Code of Criminal 
^ 1 I ^ • Procedure, 1898, or under section 30 of the Prisoners 

diet"""”' f ’t, r'l" o' 

Act, 1911], directing the reception of a cri¬ 
minal lunatic into any asylum which is prescribed for the reception of criminal 
lunatics shall be sufficient authority for the reception and detention of any per¬ 
son named therein in such asylum or in any other asvlum to which he may be 
lawfully transferred. 

Reception after inquisition. 

Reception after inqui.si- 25. A lunatic SO found by inquisition may be 

admitted into an asylum— 

.4 inquisition under Chapter IV. on an order made by, 

or under the authority of. the High Court; 


Restriction as to asyhim< 
into which reception orders 
may direct admission. 


23. 


24. 


tion. 


^ ^ ^ LEG. REF. 

inserted by Act XXXII of 1923, S, 2. 
substituted for “any asylum established 


by Government” by A.O., 1937 
• Inserted by Act XXXITI of 1923, s. 5, 
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Order 
cost of 
lunatic. 


(2) in the case of an inquisition under Chapter V, on an order made by 
the District Court. 

26. (1) When any lunatic has been admitted into an asylum in accordance 

with the provisions of section 25, the High Court or 
for payment of District Court as the case may be, shall, on the 
maintenance of ^ppPcation of the person in charge of the asylum 

make an order for the payment of the cost of main- 
tenance of the lunatic in the asylum, and may from time to time direct that any 
sum of money payable under such order shall be recovered from the estate of 
the lunatic or of any person legally bound to maintain him: 

Provided that if at any time it shall appear to the satisfaction of the Court 
that the lunatic has not sufficient property, and that no person legally bound to 
maintain such lunatic has sufficient means for the payment of such cost, the 
Court shall certify the same instead of making such order for the payment of 

the cost as aforesaid. ^ < 

(2) An order under sub-section (1) shall be enforced in the same manner 

and shall be of the same force and effect and subject to the same appeal as a 

decree made by the Court in a suit in respect of the property or person therein 

mentioned. 

Amendment of order or certificate. 

27 If after the reception of any lunatic into any asylum on a reception 

order, it appears that the order upon which he was 
Amendment of order or j-eceived or the medical certificate or certificates upon 
certificate, which such order was made is or are defective or in- 

correct, the same may at any time afterwards be amended by the person or 
persons signing the same with the sanction ot two or more of the visitors of the 

said asylum^ one of whom shall be a medical officer. 

CHAPTER HI. 

Care and Treatment. 

4 

Visitors. 

rn The Provincial Government shall appoint for every asylum not 
^ ^ less than three visitors, one of whom at least shall be 

Appointment of visitors. ^ medical officier. 

(2) The Inspector-General of Prisons (where such office exists) shall be 
a visitPr ex officio of all the asylums within the limits of his jurisdiction. 

29. Two or more of the visitors, one of whom shall be a medical officer, 

■ . shall, once at least in every month, together inspect 

Monthly inspection y asylum of which they are visitors, 

and see and examine, as far as circumstances will 

1 Knorfler therein and the order and certificate for the 

permit, every una t admitted since the last visitation of the visitors, and 

admission of eje ) ^ purpose any remarks which they may 

£m prSer"in Regard to the management and condition of the asylum and the 

inmates i[detained] under the provisions of section- 

- ^ 466 or section 471 of the Code of Criminal Procedure, 

Inspection of criminal 1898 *[or under the provisions of section 103-A of 
lunatics by Inspector-Gene- Indian Army Act. 1911 ] the Inspector-General of 
nil or visitors. Prisons, if such person is ’[detained] in a jail or the 

visitors of the asylum or any two of them, if he is ’[detained] in an asylum 
maf visit him in order to ascertai n his state of ffimd; and he shall be visited 

' ^ T va "RFF Sch. I for “confined". 

1 Substituted by Act XI of 1923, S, 2 and * Inserted by Act XXXIII of 1923, S. 5. 
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once at least in every six months by such Inspector-General or by two of such 
visitor.^ as aforesaid; and such Inspector-General or visitors shall make a special 

he'^r^^itainedr^" authority under whose ordeJ 

. <"2) The Provincial Government may empower the officer in charge of the 

ja.l m which such person may be '[detained] to discharge all or any of the func- 
tions of the Inspector-General under sub-section (1). 

Discharge of lunatics, 

31. tn Three of the visitors of any asylum, of whom one shall be a 

Order of dischaiKe from the 

;vlum by visitors discharge of any person detained in such asylum, and 

p ., , , person shall thereupon be discharged; 

t rovided that no order under this sub-section shall be made in the case of 

a person detained under a reception order under section 12, or, in the case of 

Ac*t'^T900 t^an as provided by section 30 of the Prisoners 

(2) When such order is made, if the person is detained under the order 

of any public authority, notice of the order of discharge shall be immediately 
communicated to such authority. ^ 

n „,i f , . 22. (1) A lunatic detained in an asylum under 

other c'asc^' and of Ei7o- onkr, made on petition, shall be discharg- 

pcati military lunatics. person on whose petition the reception order 

was made so applies in writing to the person in charge 
of the asylum: 

Provided that no lunatic shall be discharged under the provisions of sub¬ 
section (1) if the officer in charge of the asylum certifies in writing that the 
lunatic IS dangerous and unfit to be at large, 

in an asylum under a reception order made under 
section 12 shall be detained therein until he is discharged therefrom in accord¬ 
ance with the niilitaiT ^'f. naval] 'for air force] regulations in force for the time 
being', 01 until the officer making the order applies for his transfer to the mili- 
tnry ^(,naval] for air force] authorities in view to his removal to England. 

(3) Whenever it appears to the officer in charge of an asylum that the 

< ischaige of a person therein detained under an order made under section 12 is 

necessary either on account of his recovery, or for any other purpose, such 

person shall be brought before the visitors of the asylum, and on the visitors 

rca)rding their opinion that the discharge should be made the General or other 

Officer commanding the division, district, brigade or force; or other officer 

authorized to order the admission of such persons into an asylum, shall forthwith 

direct him to be discharged, and such discharge shall take place in accordance 

with the military f, naval] ’for air force] regulations in force for the time 
being, 

.3.3. When any relative or friend of a lunatic detained in any asylum under 

Order of discharj^c on Provisions of sections 14, IS or 17 is desirous that 

iindcrtakini? of relative for lunatic shall be delivered over to his care and 

due c.irc of the lunatic. custody, hc may make application to the authority 

, . 1 • I a ■ whose order the lunatic is detained, and such 

authority, i^f it thinks fit in consultation with the person in charge of the asylum 

an d with the visitors or with one of them being a medical office^ and upon such 

Sec, 33— Madras Amendment —After S. 
33 of the Indian Lunacy Act, 1912, the fol¬ 
lowing shall be inserted, namely 

NOTES. 

Sec. 33.—The appropriate remedy of the 
relatives of a person who has been wrongly 


LEG. REF. 

’ Substituted by .^ct XT of 1923, S’. 2 and 
Sch. T for “confined”. 

2 Inserted by Act XXXV of 1934, S. 2 
and Sch. 

Mnserted by Act X of 1927, S. 2 and 
Sch. I, 
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relative or friend' entering into a bond with or without sureties for such sum of 
money as the said authority thinks fit conditioned that such lunatic shall be 
properly taken care of and shall be prevented from doing injury to himself or 
to others may make an order for the discharge of such lunatic, and such lunatic 
shall thereupon be discharged. 

34. If any lunatic detained in an asylum on a reception order made under 

sections 7, 10, 14, 15 or 17 is subsequently found on 
an inquisition under Chapter IV or Chapter V not to 
be of unsound mind and incapable of managing 
himself and his atlair?, the person in charge of the 
asylum shall forthwith, on the production of a certi¬ 
fied copy of such finding, discharge the alleged lunatic from the asylum. 

Removal of lunatics. 

35. (1) ^[Any lunatic may, in accordance with any general or special 

, order of the Provincial Government, be removed from 
Removal of lunatics an Government asylum] to any other asylum 

within the province, or to any other asylum in any 
consent of the Provincial Government of that 


Discharge of person sub¬ 
sequently found on inquisi¬ 
tion not to be of unsound 
mind. 


criminal lunatics. 


other province, with the 
province]; 

Provided that no lunatic admitted into an asylum on a reception order 
made on petition shall be removed in accordance with the provisions of this 
sub-section until notice of such intended removal has been given to the petitioner. 

(2) The Provincial Government may make such general or special 
order as ^[it] thinks fit directing the removal of any person for whose ^[deten¬ 
tion] an order has been made under section 466 or section 471 of the Code of 
Criminal Procedure, 1898, ®[or under section 103-A of the Indian Army Act, 
1911], from the place where he is for the time being ^[detained] to any asylum 
jail or other place of safe custody ^[in the province, or to any asylum, jail or 
other place of safety in any other province with the consent of the Provincial 

Government of that province]. 

Escape and recapture. 

36. Every person received into an asylum under any such order as is 

required by this Act, may be detained therein until 
^ Order to justify deten- jg removed or discharged as authorized by law, 
tion and recapture after escape may, by virtue of such order, 

be retaken by any police-officer or by the person 
in charge of such asylum, or any officer or servant belonging thereto, or any 
other person authorized in that behalf by the said person in charge, and con¬ 
veyed to and received and detained in such asylum: 

Provided that in the case of a lunatic not being a criminal lunatic or a 


lunatic in respect of whom a reception order has been made under section 12, 
the power to retake such escaped lunatic under this section shall be exercisable 
only for a period of one month from the date of his escape._ 


LEG. REF. 

“Sec. 33-A.—If the person in charge of 
any asylum in which a lunatic is detained 
under the provisions of ss. 14, IS or 17, is 
satisfied that in the interests of the health 
of the lunatic, it is necessary to discharge 
him temporarily, the person aforesaid may 
order such discharge for such period as he 
may think,fit and subject to such conditions 
as the Provincial Government may by rule 
nrescribe”. (Madras Act XV of 1938). 

1 Substituted by Act XXXVIII of 1920, 
S. 2 and Sch. I. 

a Substituted for “any asylum established by 
Government” by A.O., 1937, 

C-C.M-454 


^Substituted by Act XXXVIII of 1920, 
S. 2 and Sch. I, for “he”. 

* Substituted by Act XI of 1923, S. 2 and 
Sch. I, for “confinement”. 

« Inserted by Act XXXIII of 1923, S. 5. 
® Substituted by Act XI of 1923, S. 2 and 
Sch. I for “confined”. 

7 Substituted by Act XXXVIII of 1920, 
S. 2 and Sch. I, for “in British India.” 

NOTES. 

confined as a lunatic is under this section, 
and not by way of application in habeas 
corpus. 29 S. L. R, 431CZ165 I.C. 119=^ 
1936 Sind 156, 
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PART III. 

JUDICIAL INQUISITION AS TO LUNACY. 

CHAPTER IV. 

Proceedings in Lunacy in Presidency-Towns. 

Inqinsition. 

37. The Courts having jurisdiction under this 
Chapter shall be the High (Courts of Judicature at 
Fort, William, Madras and Bombay. 

38. (1) The Court may upon application by 
order direct an inquisition whether a person subject 
to the jurisdiction of the Court who is alleged to be 
lunatic, is of unsound mind and incapable of manag¬ 
ing himself and his affairs. 

(2) Such order may also contain directions for inquiries concerning the 
nature of the property belonging to the alleged lunatic, the persons who are his 
relatives, the time during which he has been of unsound mind, or such other 
matters as to the Court may seem proper. 


Turisdiction in hin:vcv in 
• • 

Presidency-towns. 


Court may order inquisi¬ 
tion as to persons alleged 
to be insane. 


Application by whom to 
be made. 


39. Application for such inquisition may be 
made by any relative of the alleged lunatic, or by the 
Advocate-General. 


Notice of time and place 
of inquisition. 


40. (1) Notice shall be given to the alleged 
lunatic of the time and place at which it is proposed 
to hold the inquisition. 


NOTES. 

Secs. 37 and 38: Scope of Sections.— 
'i'hc Lunacy Act contemplates the question 
of lunacy or sanity at the time of the enquiry 
which shall not extend to the ascertainment 
of the period at which the p.llcgod lunatic 
first became of unsound mind. 27 T.C. 4.^9 
= 19 C.W.N. 45. Sec also 4 L. 1=73 L 
C. 696. Time of commencement of 
lunacy is beyond scope of inquiry. 13 M.L 
A. 519. As to finding of lunacy in case of 
lucid intervals, see 18 M. 472. 'in order to 
find a person to be a lunatic the incapacity 
to manage his affairs must be. on account 
of unsoundness of mind. 1903 A.W.N. 8; 4 
C.L.J. IIS. Where D had two places of 
residence, one in P.itna and the other in 
Calcutta, and his wife instituted procced- 
ins for his inquisition in PnOm, held, 
that as resident in Calcutta D was 
subject to the jurisdiation of the High 
Court and that therefore the District Court 
of Patna had no jurisdiction to entertain 

the proceedings. 48 C. 577<=65 T.C. 57=25 
C.W.N. 178. .Vec also 57 l.C. 7f>8=:32 C. 
T..J. 314. 

Inquisition Procekpings.—A Judge has 
got discretion under this Act to stop pro¬ 
ceedings in an inquisition for prop:r 
grounds; a petitioner is not entitled to have 
the enquiry conducted so long as he is able 
to tender witnesses for examination. 33 L 
C. 857=3 L.W. 402. Where a person has 
been found a lunatic under the Act the pre¬ 
sumption is that he continues to be of un¬ 


sound mind until the contrary is shown. 3 
T,.W. 290=33 T.C. 578. 

Sec. 38.—The Original Side of the Cal¬ 
cutta High Court has uo jurisdiction to 
direct an inquisition or appoint a guardian 
of person or property in the case of an 
Indian not resident in Calcutta. 58 C. 919= 
133 T.C. 188. In an applicaton for an order 
directing an inquisition under the T^unacy 
Act, what has to be found is that the person 
is of unsound mind and that the unsound- 
noss of mind is such as to make him incapa¬ 
ble of managing his affairs. The Court 
must hold that both unsoundness of mind 
and incapacity to manage his affairs are 
present and that the latter is due to the 
former. 152 T.C. 882=40 L.W. 710=^67 
^r.I,.T. 797. 

Secs. 38 and 41.—Courtis duty before 
ordering inquisition. To have an inquisition 
into the state of health, the state of mind, 
the state of property' and the general capa¬ 
city of a person is a thing which affects 
that person so prejudicially that it ought not 
to be tiikcn except it be first ordered on a 
careful consideration of evidence. 28 C.W. 
N. 513=51 C, 48(V=1924 C. 658; 1930 L. 
287=122 LC. 570. 

Sec. 39.—Application for inquisition must 
be verified. 5 W.R. Msc. 54; 7 W.R. 267. 

member of the same tribe is not a rela¬ 
tive. 94 P.R. 1906. Proof of hinaty. 22 
WLR. 38. On this section, see also 18 M. 
422 ; 4 C.L.J. 115; 28 C.W.N. 513. 

See. 40.—Notice under the section is a 
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Powers of Court in res¬ 
pect of attendance and exa¬ 
mination of lunatic. 


(2) If it appears that personal service on the alleged lunatic would be 
ineffectual, the Court may direct such substituted service of the notice as it 
thinks fit. 

(3) The Court may also direct a copy of such notice to be served upon 
any relative of the alleged lunatic and upon any other person to whom in the 
opinion of the Court notice of the application should be given. 

41. (1) The Court may require the alleged lunatic to attend at such con¬ 
venient time and place as it may appoint for the 
purpose of being personally examined by the Court, 
or by any person from whom the Court may desire 
to have a report of the mental capacity and condition 

of such alleged lunatic. 

(2) The Court may likewise make an order authorizing any person or 
persons therein named to have access to the alleged lunatic for the purpose of 
a personal examination. 

42. The attendance and examination of the alleged lunatic under the pro¬ 
visions of section 41 shall, if the alleged lunatic be a 
woman who, according to the manners and customs 
of the country, ought not to be compelled to appear 
in public, be regulated by the law and practice for the 
examination of siich persons in other civil cases. 

(1) If the alleged lunatic is not within the local limits of the jurisdic¬ 
tion of the Court, and the inquisition cannot con- 
Power to direct District veniently be made in the manner hereinbefore pro¬ 
vided, the Court may direct the inquisition to be made 
before the District Court within whose local jurisdic¬ 
tion the alleged lunatic may be; and such District Court shall accordingly pro¬ 
ceed to make such inquisition in the same manner as if the alleged lunatic were 
subject to its jurisdiction, and shall certify its finding upon the matters of 

inquisition to the Court directing the inquisition. 

(2) The record of evidence taken upon the inquisition shall be trans¬ 
mitted, together with any remarks the Court may think fit to make thereon, to 
the Court by which the inquisition was directed. 

44. If the finding of the District Court appears 
to the Court directing the inquisition to be defective 
or insufficient in point of form, it may either amend 
the same or refer it back to the Court which made the 
inquisition to be amended. 

45. The finding of the Court on the inquisition or the finding of the Dis¬ 
trict Court to which the inquisition may have been 
Proceedings on finding of referred under the provisions of section 43 with such 
Court. amendments as may be made under the provisions of 


Rules respecting attend¬ 
ance and examination of 
females alleged to be luna¬ 
tic. 


43. 


Court to make inquisition 
in certain cases. 


Amendment of finding of 
District Court if defective 
or insufficient in form. 


NOTES. 

notice drawn 

inquisition. 54 C. 83fcl03 I.C. 72S^m7 
C 636 Where lunatic has been served with 
notice, inquisition can proceed parte even 
though the lunatic jannot be traced there- 

after. 96 I.C. 956—1926 S. 223. 

41._Cross-examination of a lunatic 

as witness is not contemplated by this sec¬ 
tion. 7 W.R. 426 ; 8 A.L.J. 179. Non- 

appearance of a lunatic is "o ground for 
Striking off the case from the file, (/ma.) 

Sec? 42.—S. 42 lays down that the atten- 
di^nce ^nd examination of the alleged luna¬ 


tic, if she be a woman who according to Ihe 
milliners and customs of thg country ouerht 
not to be compelled to appear in public shall 
be regulated by the law and practice for the 
examination of such persons, in other civil 
rases. The section in terms refers only to 
the attendance and examination of the luna¬ 
tic in Court but the principle would equally 
appb^ to her attendance and • examination 
before a doctor. The proper course for the 
Court under such circumstances would be 
to have the lady examined by a ladv doctor, 

7 O.W.N. 483=1930 O. 301. 

Sec, 43,— Se^ 3 Agra 3; 11 W,Rv 100. 
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section 44, as the case may he. shall have the same effect, and be proceeded on 

in the same manner in regard to the appointment of a guardian of the person 

and a manager of the estate of the lunatic as the findings referred to in section 

12 of the Lunacy (Supreme Courts) Act, 1858, immediately before the com¬ 
mencement of this Act. 


Judicial powers over person and estate of lunatic. 

■Tn'Si;' . “■ /;> T' may maka orders for .he 

tes. custody of lunatics so found by inquisition and the 

management of their estates.' 

(2) When upon the inquisition it is specially found that the person to 
whom the inquisition relates is of unsound mind so as to be incapable of manae- 
ing his affairs, but that he is capable of managing himself, and is not dangerous 
to himself or to others, the Court may make such orders as it thinks fit for the 
management of the estate of the lunatic including proper provision for the 
maintenance of the lunatic and of such members of his family as are dependent 

on him for maintenance, but it shall not be necessary to make any order as to 
the custody of the person of the lunatic. 


47. 


Powers of manager in 
respect of management of 
lunations estates. 


The Court, on the appointment of a manager of the estate of a lunatic, 

may direct by the order of appointment, or by any 
subsequent order, that such manager shall have such 
powers for the management of the estate as to the 
Court may seem necessar)^ and proper, reference 
being had to the nature of the property, whether movable or immovable, of 
which the estate may consist: 

Provided that no manager so appointed shall without the permission of 
the Court— 


(a) mortgage, charge or transfer by sale, gift, exchange or otherwise, 
any immovable property of the lunatic; or 

(h) lease any such property for a term exceeding five years. 

L* 1 may be granted subject to any condition or restriction 

which the Court thinks fit to impose. 

48. The Court may^ on application made to it by petition concerning any 

Power to make order whatsoever connected with the lunatic or his 

concerning any matter con- make such order, subject to the provisions of 

nected with the lunacy. ^^is Chapter, respecting the application, as in the 


circumstances 


NOTES. 

Sec. 46 and 47.—Lunaticestate—.Ap¬ 
pointment of manager—Court of Wards— 
Siiporintondencc of an estate of lunatic— 
Ciuardian of property. .9cc 14 M..L.T. 489; 
20 W.R. 477 ; 23 Af.L.f. 706= 12 M.L.T. 
585: 30 C. 973; 15 I.C. 265; 16 T.C. 885; 
13 Bom.T..R. 772; 6 I.C. 158; 18 M. 472. 

Sec. 48.—The language of s. 48 is not 
mandatory hut* permissive. By the use of 
the word “may*' a discretion is given to the 
Court to make an order under the section. 
The words “concerning any matter whatso¬ 
ever connected with the' lunatic or his 
^tatc are very wide, and empower the 
Court by the proceedings mentioned in tlv 
section to decide a question as to whether 
tlie properties referred to in the application 
before the Court form part of the estate of 
the lunatic. The intention of the lerdslature 
IS to provide a summary* procedure in 
regard to matters concerning lunatics and 


it thinks fit. 


their estates. The Court shoud. however, 
refer the parties to a regular suit in cases 
which it considers likely to be complex or 
lengthy or properly matters which should be 
voiced by way of a suit and which cannot 
conveniently be dealt with by the summary 
procedure indicated in sec. 48. 1938 M.W.N. 
1143=48 L.W. 856=(1938) 2 1072. 

The use of the word “peiitiou” in s. 48 of 
Jhe Act is used in contradistinction to a 
"suit” and indicates that matters properly 
the subject of the provisions of the section 
can be brought before the Court by a pro¬ 
ceeding other than a suit. The Court having 
been seized of the matter regarding the 
lunatic and his estate by means of an origi¬ 
nal petition under which it is found that the 
person is of unsound mind and incapable of 
managing his affairs, it is not necessary that 
any further proceedings arising in respect 
of the matter should have to be prosecuted 
by means of an original petition. 1938 M. 
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49. 


, Management and administration. 

The Court may, if it appears to be just or for the lunatic’s benefit 

order that any property, movable or immovable, of the 
^ Power to dispose of luna- lunatic, and whether in possession, reversion, remain- 
tic»s ^p^roperty for certain contingency, be sold, charged; mortgaged, dealt 

purposes. Otherwise disposed of as may seem most ex¬ 

pedient for the purpose of raising or securing or repaying with or without in¬ 
terest money to be applied or which has been applied to all or any of the 
following purposes, namely— 

(1) the payment of the lunatic’s debts or engagements; 

(2) the discharge of any incumbrance on his property; 

(3) the payment of any debt or expenditure incurred for the lunatic’s 

maintenance or otherwise for his benefit; 


(4) the payment of . or provision for the expenses of his future main¬ 
tenance and the maintenance of such members of his family as are dependent on 
him for maintenance, including the expenses of his removal to Europe, if he 
shall be so removed, and all expenses incidental thereto; 

(5) the payment of the costs of any inquiry under this Chapter, and of 
any costs incurred by order or under the authority of the Court. 


50. (1) The manager of the lunatic’s estate shall^ in the name and on 

behalf of the lunatic execute all such coneyances and 
Execution of conveyances instruments of transfer relative to any sale, mortgage 
and powers by manager Other disposition of his estate as the Court may 

order. 


(2) Such manager shall, in like manner, under the order of the Court, 
exercise all powers whatsoever vested in a lunatic, whether the same are vested 
in him for his own benefit or in the character of trustee or guardian. 

51. Where a person, having contracted to sell or otherwise dispose of his 

estate or any part thereof, afterwards becomes luna- 
Court may order perfor- the Court may, if the contract is such as the Court 
mance of contract. thinks ought to be performed, direct the manager 

of the estate to execute such conveyances and to do such other acts in fulfilment 
of contract as it shall think proper. 

52. (1) Where a person^ being a member of a 

partnership firm, is found to be a lunatic, the Court 
may, on the application of the other partners, or of 
any person who appears to the Court to be entitled to 
require the same, dissolve the partnership. 

(2) Upon such dissolution or upon a dissolution by decree of Court or 
otherwise by due course of law, the manager of the estate may, in the name and 
on behalf of the lunatic, join with the other partners in disposing of the part¬ 
nership property upon such terms, and shall do all such acts for carrying into 
effect the dissolution of the partnership, as the Court shall think proper. 

53. Where a lunatic has been engaged in business the Court may, if it 

appears to be for the lunatic’s benefit that the business 
Disposal of business pre- pj.gj„igeg should be disposed of, order the manager of 

the estate to sell and dispose of the same, and the 
moneys arising from such sale shall be applied in such manner as the Court may 

direct. 


Dissolution and disposal 
of property of partnership 
on a member becoming 
lunatic. 



NOTES. 

W N 1143=48 L.W. 8^ (1938) 2 M. 
L.L 1072. . , 

49 .— Permission not necessary for 


ordinary cultivating lease. 6 I.C. 158. On 
this section, see also 20 W.R. 477; 15 W.R. 
259. 
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54. Where a lunatic is entitled to a lease or under-lease^-and it appears to 

Manager may dispose of benefit of his estate that it should be dis- 

leasc, posed of, the manager of the estate may, by order of 

the Court, surrender, assign or otherwise dispose of 
the same to such person for such valuable or nominal consideration, and upon 
such terms, as the Court thinks fit. 

55. If a lunatic is possessed of any immovable property situate beyond the 

local limits of the jurisdiction of the Court which by 

Assumption of charge by ’ ' " • « ^ . - - / 

Court of Wards of land 
belonging to a lunatic in 
certain cases. 

Court of Wards may assume the charge of such pro¬ 
perty and manage the same according to the law for the time being in force for 
such management: 

♦ 

Provided that— 

(1) in such case, no further proceedings in respect of the lunacy shall be 
taken under any such law, nor shall it be competent to the Court of Wards or to 
any Collector to appoint a guardian of the person of the said lunatic or a 
manager of the estate except of the immovable property which so subjects the 
proprietor as aforesaid; 

(2) the surplus of the income of such property, after providing for the 
payment of the Government revenue and expenses of management, shall be dis¬ 
posed of from time to time in such manner as the High Court may direct; 

(3) nothing contained in this section shall affect the powers given to the 
High Court by sections 49, 50 and 51 or (except so far as relates to the manage¬ 
ment of the said immovable property which so subjects the proprietor as afore¬ 
said) the powers given by any other section. 


tne law m lorce in tne rrovince wherein such pro¬ 
perty is situated, subjects the proprietor, if disquali¬ 
fied, to the jurisdiction of the Court of Wards, the said 


Power to apply properly 
for lunatic’s maintenance 
without appointing mana¬ 
ger in certain cases. 


56. (1) If it appears to the Court^ having regard to the situation and con¬ 

dition in life of the lunatic and his family and the 
other circumstances of the case to be expedient that 
his property should be made available for his or their 
maintenance in a direct and inexpensive manner it 
may, instead of appointing a manager of the estate, 
order that the property if money or if of any other description the produce 
thereof, when realized, be paid to such person as the Court may think fit, to be 
applied for the purpose aforesaid. 

(2) The receipt of the person so appointed shall be a valid discharge to 
any person who pays any money or delivers any property of the lunatic to such 
person. 


Vesting orders. 

57. Where any stock or Government securities or any share in a company 

(transferable within British India or the dividends of 
which are payable there) is or are standing in the 
name of, or vested in, a lunatic, beneficially entitled 
thereto, or in a manager of the estate of a lunatic, or 
in a trustee for him, and the manager dies intestate, or himself becomes lunatic, 
or is out of the jurisdiction of the Court, or it is uncertain whether the manager 
is living or dead, or he neglects or refuses to transfer the stock, securities or 
shares, or to receive and pay over thereof the dividends to a new manager or as 
the Court directs, within fourteen days after being required by the Court to do 


Power to order transfer 
of stock belonging to luna¬ 
tic in certain cases. 


NOTES. 

Sec. 55.—Appointment of manager is 
valid assumption of charge by Court of 


Wards. 15 I.C. 265; 6 S.L.R. 25. 

Sec. 57.—6'ec 8 B. 280: 16 I.C. 885. L 
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SO, then the Court may order some fit person to make such transfer, or to trans¬ 
fer the same, and to receive and pay over the dividends in such manner as the 

Court directs. 

58. 


Power to order transfer 
of stock of lunatic residing 
out of British India and the 
United Kingdom. 


59. 


Where any such stock or Government securities or share in a company 

is or are standing in the name of, or vested in, any 
person residing out of British India and not in any 
part of the United Kingdom, the Court upon being 
satisfied that such person has been declared lunatic, 
and that his personal estate has been vesl^ed in a per¬ 
son appointed for the management thereof, according to the law of the place 
where he is residing, may order some fit person to make such transfer ot the 
stock, securities or shares or of any part thereof, to or into the name of the per¬ 
son so appointed or otherwise, and also to receive and pay over the dividends 

and proceeds as the Court thinks fit. 

General. 

If it appears to the Court that the unsoundness of mind of a lunatic is 

in its nature temporary, and that it is expedient to 
Power to apply proper^- niake temporary provision for his maintenance or 
for lunatic’s maintenance in maintenance of such members of his family as 

.ease of temporary unacy. dependent on him for their maintenance, the Court 

may, in like manner as under section 56, direct his property or a sufficient part 
of it to be applied for the purpose aforesaid. 

60. (1) When any person has been found under this Chapter to be of 

unsound mind, and it is subsequently shown to the 
Court that there is reason to believe that such un¬ 
soundness of mind has ceased, the Court may make an 
order for inquiring whether such person is still of 
unsound mind and incapable of managing himself and 

his affairs. 

(2) The inquiry shall be conducted as far as may be in the manner pres¬ 
cribed in this Chapter for an inquisition into the unsoundness of mind of 
an alleged lunatic; and if it is found that the unsoundness of mind has ceased, 
the Court shall order all proceedings in the lunacy to cease or to be set aside on 
such terms and conditions as to the Court may seem fit. 

61. The Court may, from time to time, make 
rules for the purpose of carrying into effect the pro¬ 
visions of this Chapter in matters of lunacy. 

CHAPTER V. 

Proceedings in Lunacy Outside Presidency Towns. 

Inquisition. 

62. Whenever any person not subject to the jurisdiction of any of the 

Courts mentioned in section 37 is possessed of pro¬ 
perty and is alleged to be a lunatic, the District 
Court, within whose jurisdiction such person is re¬ 
siding may, upon application, by order direct an 
inquisition for the purpose of ascertaining whether 


Proceedings in lunacy to 
cease or to be set aside if 
Court finds that the un¬ 
soundness of mind has 
ceased. 


Power of Court to make 
rules. 


Power of District Court 
to institute inquisition as to 
persons alleged to be luna¬ 
tic. 


NOTES. 

Sec. 60.— As to evidence, see 31 C. 210; 
2A.L.J. 154. 

Sec. 61. —S. 61 and the rules framed 
thereunder are applicable only to cases in 
Presidency Towns and in the absence of a 


rule applicable to cases outside the Presi¬ 
dency Towns those rules may be made ap- 
plicaole to such cases also. 22 C.W.N. 547 
=43 I.C. 511-=27 C.L.J. 205. 

Sec. 62. —‘Adjudication of lunatic, when 
made. 30 C.W.N. 180=1926 C. 155. 
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such person is of unsound mind and incapable of managing himself and hi^ 
affairs. ^ 


_ NOTES. 

Under S. 65 it is open to the Courts to find 
that a man is of unsound mind so as to be 
incapable of managing himself and is not 
dangerous to himself or to others. Both 
conditions must be satisfied before a man 
can be found to be a lunatic under the Act. 
The mere fact that a man’s mental condi¬ 
tion is weak will not enable such an order 
being passed. 90 T.C. 878=30 C. W. N. 
180. It is indubitable that an order direct¬ 
ing an inquisition into a man’s state of mind 
is a very serious thing and that such an 
order is intended by the statute to be a 
judicial determination carefully made upon 
adequate materials. It will not be wise to 
make such an order without serving a notice 
upon the lunatic first. In such an applica¬ 
tion the Judge should then consider care¬ 
fully whether the case is one which calls for 
an order directing an inquisition. 54 C. 
836. Where lunatic is served with notice, 
inquisition can proceed cx parte., even though 
the lunatic cannot be traced thereafter. See 
96 I.C. 956=1926 S. 223. Orders for the 
custody of lunatics and for the management 
of their estate do not come into question at 
all until there lias been a finding of lunacy 
as a result of an inquisition. There is no 
question of interim orders on such matters 
pending the determination as to the person’s 
state of mind. Where notices were issued 
on a petition for inquisition and on the date 
of hearing evidence was recorded and 
orders were passed simultaneously ordering 
an inquisition and declaring the person to be 
a lunatic. Held, that the procedure adopt¬ 
ed was wrong in law. 54 C. 836=103 I.C. 
725=1927 C. 636. Applicants in cases under 
S. 62 should come into Court fortified with 
a valid medical certificate of insanity. 96 I. 
C. 778=24 A.L.J. 906. Where the fact of 
lunacy is being disputed, Court should not 
have its conclusions on mere personal ob¬ 
servation, but follow tiie procedure laid 
down in this section. 27 Punj.L.K. 649= 
1926 L. 586. also cases under Ss. 38 

and 41, supra.] An inquisition under S. 62 
once started must be prosecuted to the very 
end. Before such an inquisition is ordered 
or started, there ought to be a careful and 
■ thorough preliminary enquiry and the Judge 
ought to satisfy himself that there is a real 
ground for an inquisition. An application 
for an inquisition should ordinarily be sup¬ 
ported by affidavit or by examination on 
oath of the applicant and by a medical certi¬ 
ficate of some doctors as to the condition of 
the alleged lunatic. It would also be desira¬ 
ble in many cases that the Judge should seek 
some personal interview with the alleged 
lunatic with a view to satisfy himself^that 
there is a real ground for supposing the 
existence of an abnormal mental condition 
which might bring the person within the 

Lunacy Act. 42 A. 504=58 I.C. 617; 49 


afso^29T 3W. ^^ 

Jurisdiction.-T he alleged lunatic was a 

person ordinarily residing within the Dis¬ 
trict Court of Nadia where he had his house 
and family. In 1927, however, he was for 
sometime living temporarily in Calcutta for 
the purpose of his treatment and durin? 
that time the Chief Presidency Magistrate 
ot Calcutta had passed an order directing 
the authorities of the mental hospital to re¬ 
ceive the alleged lunatic. In 1928 an appli¬ 
cation was made to the District Court, 
Nadia, for an inquisition under the Lunacy 
Act. Held, that it could not be said that 
at the date of the application the alleged 
lunatic was subject to the jurisdiction of the 
High Court of Calcutta so as to take away 
the jurisdiction of the District Court to 
make an order for inquisition. 35 C.W N 
543=134 I.C. 1135=1931 C. 711. Wliere 
a lunatic is a permanent resident within the 
jurisdiction of a particular District Court 
and has properties in that district and his 
wife applies to the District Court for the 
appointment of a person as manager of his 
properties, that District Judge has jurisdic¬ 
tion to take cognizance of the application, 
and to direct inquisition under S. 62, not¬ 
withstanding the fact that the lunatic tem¬ 
porarily rpides in a mental hospital outside 
the jurisdiction of that Court. 1929 C. 512. 
Temporary removal of a lunatic to the 
mofussil does not oust the jurisdiction of 
the High Court over the lunatic and an ap¬ 
plication under S. 62 in relation to such 
lunatic must be made on the Original Side 
of the High Court. 57 I.C. 768=32 C.L. 
J. 314. A temporary removal vests juris¬ 
diction over the lunatic in the District 
Court in whose jurisdiction he is removed 
unless the lunatic is at the same time sub¬ 
ject to the jurisdiction of the High Court. 
It is not necessary that the property of the 
lunatic must be within the jurisdiction of 
the District Judge. 57 I.C. 768=32 C.L. 
J. 314. 

Secs. 62 and 65.—Where an application 
is made to ascertain whether certain persons 
are of sound mind by an inquisition, the 
Judge should form his independent judg¬ 
ment on the point. After examining the 
parties he may reject the petition in /inline 
if he thinks that no prima fade case for en¬ 
quiry is disclosed. Or he may after exa-' 
mining the pleadings of the parties or as a 
result of his own personal interview with 
the alleged lunatic come to the conclusion 
that there are grounds for supposing that 
the mental condition is such as to bring him 
within the Lunacy Act, In that case he 
must order an “inquisition” and proceed in 
the manner mentioned in S. 65 (a) on the 
materials before him. It is only when these 
findings have been arrived at as a result of 
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Lunacy . 

63. (1) Application for such inquisition may be made by any relative of 

the alleged lunatic or by any public Curator ap- 
Application by whom to pointed under the Succession (Property Protection) 

Act, 1841 (hereinafter referred to as the Curator), 
or by the Government Pleader, as defined in the Code of Civil Procedure, 1908, 
or if the property of the alleged lunatic consists in whole or in part of land or 
any interest in land, by the Collector of the District in which it is situate. 

(2) If the property or any part thereof is of such a description that it 
would by the law in force in any Province where such property is situate 
subject the proprietor, if disqualified, to the jurisdiction of the Court of Wards, 
the application may be made by the Collector on behalf of the Court of 

’ 64. The provisions of sections 40, 41 and 42 

Regulation of proceed- shall regulate the proceedings of the District Court 
ings of District Courts. regard to the matters to which they relate. 

65. (1) The District Court, if it thinks fit, may 

Inquisition by District appoint two or more persons to act as assessors to the 
Court and finding thereon, (^ourt in the said inquisition. 

(2) Upon the completion of the inquisition, the Court shall determine 
whether the alleged lunatic is of unsound mind and incapable of managing him¬ 
self and his affairs or may come to a special finding that such alleged lunatic is 
of unsound mind so as to be incapable of managing his affairs, but that he is 
capable of managing himself and is not dangerous to himself or to others. 

66. (1) If the alleged lunatic resides at a distance of more than fifty 

miles from the place where the District Court is held 
Inquisition by subordinate to which the application is made, the said Court may 
Court on commission is- issue a commission to any subordinate Court to make 


Inquisition by District 
Court and finding thereon. 


sued by District Court and inquisition, and such subordinate Court shall 

proceedings thereon. thereupon conduct the inquisition in the manner 

hereinbefore provided in this Chapter. 

(2) On the completion of the inquisition, the subordinate Court shall 

transmit the record of its proceedings with the opinions of the assessors if 


NOTES. 

the inquisition that the jurisdiction of the 
Court to proceed further with the case 
arises. In determining these questions the 
paramount consideration is the benefit of the 

lunatic. 122 I.C. 570=1930 L. ^9. 

Sec. 63. —See cases under Ss. 61 ana 0^. 

See clso 1926 Sind 223. 

Secs 63 and 80: “Curator —Meaning 
OF.— The word “curator” is used in the 
Lunacy Act in the sense of a public curator 
appointed under the Succession (Property 
P^rotection) Act. Hence a person who has 
not been ^ appointed curator in the above 

sense can be removed from 

lunatic under S. 80, Lunacy Act. 146 I.C. 

553=1933 L. 626. 

Sec. 65.—5-^^ 33 C.W.N. 180; 1930 L. 
289 cited under S. 62. 

Order in lunacy—Binding nature of 
Although an order in lunacy is not a judg- 
ment which is conclusive against the world 
as one of the judgments enumerated \n b. 
41 of the Evidence Act, it is still relevaiU 
and binding upon the parties thereto znd 
those who claim under them just like any 

C.CM.—455 


other judgment ot a Civil Court. 56 M. 
904=1933 M. 624=65 M.LJ. 279. 

Finding as to lunacy—Interference by 
High Court. —A person who is not suffi¬ 
ciently intelligent to manage his own affairs, 
is not necessarily of unsound mind. Under 
S. 65 there must be a finding that the alleg¬ 
ed lunatic is of unsound mind and incapable 
of managing himself and his affairs. The 
High Court has power to interfere to cor¬ 
rect a wrong finding under S. 65 (2), 30 
N.L.R. 224=148 I.C. 462=1934 N. 27. 

Secs. 65 and 67.—For purposes of S. 
65 the degree of unsoundness of mind of a 
person has to be found in relation to his 
capacity to manage the affairs of his estate. 
Where it is found that a person could not 
look after property, whether big or small 
but could at best only look to his physical 
needs, a Court would be stultifying the 
scope of the Act if it deprived such a person 
of the protection that law gives him. A 
suitable person should be appointed for his 
estate as contemiplated by S. 67 (2). I.L. 
R. (1939) All. 510=1939 All. 333. 
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assessors have been appointed, and its own opinion on the case; and the Dis¬ 
trict Court shall thereupon proceed to dispose of the application in the manner 
provided in section 65, sub-section (2) : 

Provided that the District Court may direct the subordinate Court to 
make such further or other inquiries as it thinks fit before disposing of the 
application. 

Judicial powers over person and estate of lunatic. 

Custody of lunatics and 67. (1) The Court may make orders for the 

management of their esta- custody of lunatics so found by inquisition and the 

management of their estates. 

(2) When upon the inquisition it is specially found that the person to 
whom the inquisition relates is of unsound mind so as to be incapable of manag¬ 
ing his affairs, but that he is capable of managing himself and is not dangerous 
to himself or to others, the Court may make such orders as it thinks fit for the 
management of the estate of the lunatic including proper provisions for the 

maintenance of the lunatic and of such members of his family as are dependent 

on him for maintenance, but it shall not be necessary to make any order as to 
the custody of the person of the lunatic. 

68 If the estate of a lunatic so found or any part thereof consists of 

property which, by the law for the time being in 
force, subjects the proprietor, if disqualified, to the 
jurisdiction of the Court of Wards, the Court of 
Wards shall be authorized to take charge of the 
same. 

(1) If the estate of a lunatic so found consists in whole or in part of 

land or any interest in land, but is not of such a 
nature that it would subject the proprietor, if dis¬ 
qualified, to the jurisdiction of the Court of Wards, 
the District Court may direct the Collector to take 
charge of the person and estate of the lunatic: 

Provided that no such order shall be made without the consent of the 
Collector previously obtained. 

(2) The Collector shall thereupon appoint a manager of the estate, and 
may appoint a guardian of the person of the lunatic. 

70. All proceedings of the Collector in regard to the person or estate of a 

lunatic under this Chapter shall be subject to the 
control of the Provincial Government or of such 
authority as it may appoint in this behalf. 

71. (1) In all other cases the District Court 

shall appoint a manager of the estate of the lunatic 

p - may appoint a guardian of his person: 

Provided that a District Court may, instead of appointing a manager of 

he estate of a lunatic, exercise any of the powers conferred on the High Court 
under sections 56 and 59. 

(2) Any person who has been appointed by the District Court or Collec- 
^r to manage the estate of a lunatic shall, if so required, enter into a bond in 


Court of Wards to be 
authorized in certain cases 
to take charge of estate of 
lunatic. 


69. 


Power to direct Collector 
to take charge of person 
and estate of lunatic in 
certain cases. 


Control over proceedings 
of Collector. 

Power of District Court 
to appoint guardian and 
manager and take security 
from manager. 


NOTES 

Sec. 67.—See 23 M.L.J. 706. .9<v 

also 1939 All. 333, cited under S. 65, supra 

Sec. 68.—5-ee 15 I.C. 265; 6 S.L.R.' 
65. 

Sec. 69.—7 W.R. 5. 

Sec. 71.—If a member of a joint Hindu 
family Under the Mitakshara law be a luna¬ 
tic, where it is shown that his property is 
being wasted the Civil Courts have power to 
appoint a manager of the lunatic’s share 
under the Lunacy Act, although no doubt a 


strong case must be made out for the ap¬ 
pointment of a manager. 25 N.L.R, 61= 
116 I.C. 663=1929 N. 93.- On this section, 
.w 33 I.C. 106; 24 C. 133; 16 B. 132; 6 M. 
380; 39 A. 158. A person who has been ap¬ 
pointed guardian of the person of a lunatic 
under S. 71 is, in the absence of eveo' 
special circumstances, entitled to the custody 
of the lunatic and the Court appointing the 
guardian has power to give such custody. 

40 L.W. 712=1934 M. 724=67 M. L. J. 
661. 



The Indian Lunacy Act (IV of 1912). 


3635 


S. 76 ] 


such form and with such sureties as to the Court or the Collector, as. the case 
may be, may seem fit, engaging duly to account for what he may receive in 
respect of the property of the lunatic. 

72. The legal heir of a lunatic shall not be 
appointed to be the guardian of the person of such 
lunatic unless the Court or the Collector, as the case 
may be, for reasons to be recorded in writing, con¬ 
siders that such an appointment is for the benefit of 
the lunatic. 

the person of a lunatic or a manager of his estate 
appointed under this Chapter shall be paid such 
allowance, if any, as the Court or the Collector, as 
the case may be, thinks fit for his care and pains in 

the execution of his duties. 


Restriction on appoint¬ 
ment of legal heir of luna¬ 
tic to be guardian of his 
person. 


73. A guardian of 

Remuneration of mana¬ 
gers and guardians. 


74. (1) The person appointed to be guardian 

Duties of guardian. of a lunatic's person shall have the care of his person 

and maintenance. 

(2) When a distinct guardian is appointed, the manager shall pay to the 
guardian such allowance as may be fixed by the District Court or the Collector, 
as the case may be, for the maintenance of the lunatic and such members of his 
family as are dependent on him for their maintenance. 


75. (1) Every manager of the estate of a lunatic appointed as aforesaid 

may exercise the same powers in the management of 
owers o manager. estate as might have been exercised by the pro¬ 

prietor if not a lunatic, and may collect and pay all just claims, debts and liabi¬ 
lities due to or by the estate of the lunatic: 

Provided that no manager so appointed shall without the permission of 
the Court— 


(a) mortgage, charge, or transfer by sale, gift, exchange or otherwise 
any immovable property of the lunatic, 

(b) lease any such property for a term exceeding five years. 

Such permission may be granted subject to any condition or restriction 
which the Court thinks fit to impose. 

(2) Before granting any such permission, the Court may cause notice of 
the application for such permission to be served on any relative or friend of the 
lunatic, and may make or cause to be made such inquiries as to the Court may 
seem necessary in the interests of the lunatic. 

76. (1) Every person appointed by the District Court or by the Collector 

to be manager of the estate of a lunatic shall, within 
Manager to furnish in- months from the date of his appointment, deliver 

^ Court or to the Collector, as the case may be, an 

inventory of the immovable property belonging to 
the lunatic and of all such money, or other movable property, as he may receive 
on account of the estate,. together with a statement of all debts due by or to the 
same. 


'notes. 

Sec. 72.—39 A. 158; 23 C. 512; 15 
A. 29. Section does not apply where near 
relations only can be appointed guardians of 

lunatic. 85 LC. 276=1925 O. 642. S. 72 

operates as a kind of warning that particular 
care should be exercised by the Court, 
where a person is entitled to inherit part of 
the property of a lunatic and would there¬ 
fore benefit by his death, to see that the ap¬ 


pointment of such person as the guardian 
of a lunatic is a beneficial one. Hence a 
legal heir ^yhose interest would be greater 
if the lunatic dies should not be appointed 
guardian of the person of the minor in pre¬ 
ference to another who is a non-heir.. (15 
A. 29 and 39 A. 158, Ref.) 152 I.C. 512 
=1934 R. 164. 

Sec. 74.—5‘^^23 C. 512. 

Sec. 75_ See 20 B. 150. 
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(2) Evety such manager shall also furnish to the Court or to the Collec¬ 
tor annually, within three months of the close of the year of the era current in 
the district, an account of the property in his charge, exhibiting the sums receiv¬ 
ed and disbursed on account of the estate and the balance remaining in his 
hands. 

77. If any relative of the lunatic, or the Collector by petition to the Court, 

. impugns the accuracy of the said inventory and 

Proceeding if accuracy statement, or of any annual account, the Court may 

impugned. summon the manager and inquire summarily into the 

matter and make such order thereon as it thinks fit; 
or the Court, at its discretion, may refer any such petition to any subordinate 
Court or to the Collector if the manager was appointed by the Collector. 

78. All sums received by a manager on account of any estate in excess of 

what may be required for the current expenses of the 

Payment into public trea- lunatic or of the estate, shall be paid into the public 
sury and investment of . . r ^ ^ j i. n u • i. 

nrnrppd^ nf treasury on account of the estate, and shall be invest¬ 

ed from time to time in any of the securities specifi¬ 
ed in section 20 of the Indian Trusts Act, 1882, unless the Court or the Collec¬ 
tor, as the case may be, for reasons to be recorded in writing, directs that such 
sums be in the interest of the lunatic otherwise invested or applied. 

79. Any relative of a lunatic may with the leave of the District Court sue 

for an account from any manager appointed under 

ac^ount^'^^^ Chapter, or from any such person after his 

removal from office or trust, or from his legal repre¬ 
sentative in case of his death, in respect of any estate then or formerly under 
his care or management or of any sums of money or other property received by 
him on account of such estate. 

80. (1) The District Court, for any sufficient cause, may remove any 

, manager appointed by it not being the Curator, and 

Removal or o ^ ^ ^ 


and guardians. 


managers appoint such Curator or any other fit person in 

his place, and may compel the person so removed to 
make over the property in his hands to his successor and to account to such 
successor for all money received or disbursed by him. 

(2) The Court may also for any sufficient cause, remove any guardian of 
the person of the lunatic appointed by it, and may appoint any other fit person 
in his place. 

(3) The Collector, for any sufficient cause, may remove any manager of 
the estate of a lunatic or guardian of the person of a lunatic appointed by him, and 
may appoint any other fit person in place of such manager or guardian; and the 
District* Court, on the application of the Collector, may compel any manager re¬ 
moved under this section to make over the property and all accounts in his 
hands to his successor and to account to such successor for all money received 
or disbursed by him. 

81. The District Court may impose a fine not exceeding five hundred rupees 
„ , , on any manager of the estate of a lunatic who wilfully 

or to deliver his accomjts or any pn>- 

perty in his hands within the time fixed by the Court, 
and may realize such fine as if it were a sum due 


or property'. 


NOTES. 

Sec. 77.—Where accounts filed by mana¬ 
ger of lunatic’s estate are impugned under 
ffi'® section, some kind of inquiry and record 
should be made. Reasons also should be 
shown ini passing orders, as the orders are 
appealable. 161 I.C. 591 (2)=1936 Rang. 

51 . 


Secs. 77 and 83. —Order passed under 
S. 77 simply to the effect that the accounts 
are passed, implies that the objections to ffie 
accounts are rejected, and hence appeal lies 
to the High Court under S. 161 I.C. 
591 (2)c=1936 Rang. 51. 

Sec. 81: Order imposing fine on guar¬ 
dian FOR CONTUMACIOUS CONDUCT—If ^DE- 
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under a decree of the Court, and may also commit the recusant to the civil jail 
until he delivers such accounts or property. 

_ _ m 


82. (1) When any person has been found under this Chapter to be 

of unsound mind, and it is subsequently shown to tr^ 

Proceedings in lunacy to District Court that there is reason to believe that such 
cease or to be set aside if unsoundness of mind has ceased, such Court may 
Court finds that the un- an order for inquiring whether such person is 

soundness of mind has unsound mind and incapable of managing 

* himself and his affairs. 

( 2 ) The inquiry shall, as far as may be, be conducted in the same manner 
as is prescribed in this Chapter for an inquisition into the unsoundness of mind 

the Court shall order all proceedings in the lunacy to cease or to be set aside on 
such terms and conditions as to the Court may seem fit. 

83. An appeal shall lie to the High Court from 
Aopeals ^*^7 order made by a District Court, under this 

Chapter. 

PART IV. 

Miscellaneous. 

CHAPTER VI. 

Establishment of Asylums. 

84 The Provincial Government may establish or licence the establishment 

of asylums at such places as it thinks fit '[if it is 
Provincial Government satisfied that provision has been or will be made for 
may establish or licence the , curative treatment therein of persons suffering 
establishment of asylums. diseases]. 

2 [84.A. If in any licensed asylum no provision for curative treatment has 


Appeals. 


leg ref. 

^Inserted by Act VI of 1922, S. o. 

2 Inserted by ibid., S. 4. 

* 

NOTES. 

cree'^ under Sch . II, Art . 2, Court-Fees 
Act —Although the fine imposed on a guar¬ 
dian of a lunatic by the Court for contuma¬ 
cious conduct under S. 81 can be r^overed 
as if it were due under a decree of Court, it 
is doubtful if the order imposing the fine 
can be said to have the force of decree 
under Sch. 11, Art. 2, Court-Fees Act Jor 
the purposes of appeal. 150 I.C. 604.-JO 
P L R. 179=1934 L. 853 (1). 

Sec 82.—The District Judge under this 
Act is partly a judicial and partly an admi¬ 
nistrative authority. The enquiry into the 
state of mind of a person affected is to satis¬ 
fy his own mind, the relatives to whom 
notices are issued, being merely amta cur^e 
and not parties to the proceedings, they 
are allowed to be heard and have no right 

to be heard. 36 I.C. 705=19 O. C. 353, 

Where material is placed before a Judge to 
show that a lunatic had come to his normal 
soundness qf mind, the Judge should pro¬ 


ceed with the inquiry prescribed by law ir¬ 
respective of the fact that certain proceed¬ 
ings were pending in Court relating to his 
rights as if he were a lunatic. 88 I.C. 580 
=1925 L. 533. It is sufficient to invite the 
application of S. 88 if the father as^ the 
manager of a joint Hindu family is liable 
to maintain his son as a member thereof. 
In that case he is a person legally bound to 
maintain the lunatic within the meaning of 
the section and it does not matter for the 
purposes of the section whether under the 
Hindu Law his liability is limited to the ex¬ 
tent of the joint family property in his 
hands. 51 B. 120=29 Bom.L.R. 52=1927 

^*SeV. 83 .4 C.W.N. 526; 8 C. 263; 
28 P.L.R. 1911. An order of the District 
Judge, dismissing the application of a guar¬ 
dian for custody of the lunatic is appealable 
to the High Court under S. 83 . 40 L.W. 
712=1934 M. 724=67 M.L.J. 661. Order 
under S. 77 simply to the effect that ac¬ 
counts are passed, implies that the objec¬ 
tions to the accounts have been rejected, 
and hence an appeal lies under this section. 

161 I.C. 591. (2) =1936 Rang. 51. 
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Power to cancel licence if 
provision for curative 
treatment is insufficient. 


been made, or the Provincial Government considers 
that the provision made is insufficient, the Provincial 
Government may require the person in charge of the 
asylum to take such measures for making or supple¬ 
menting such provision as it may deem necessary, and, if such person does not 

comply with the requisition within a reasonable time, the Provincial Government 
may revoke the licence.] 

'[85. The Magistrates or Courts exercising jurisdiction in any province 
-D ■ ■ j. , . . rnay send lunatics or any class of lunatics to anv 

of lunatics in asylums ouU province in accordance 

side a province. 'vith any general or special order of the Provincial 

. . Government made in that behalf with the consent of 

the Provincial Government of such other province.] 

CHAPTER VII. 


Expenses of Lunatics. 


86 . 


Payment of cost of main¬ 
tenance in licensed asylums 
in certain cases by Govern¬ 
ment. 


When any lunatic is admitted to a licensed asylum under a recep¬ 
tion order or an order under section 25, and no engage¬ 
ment has been taken from the friends or relatives 
of the lunatic or order made by the Court for the 
payment of expenses under the provisions of this Act, 

. ,1 . . ^ the cost of maintenance of such lunatic shall, subject 

^ low for the time being in force, be paid by the Govem- 

Tient to the person in charge of such asylum. 

(2) The paymaster of the military circle within which any asylum is 

situated shall pay to the officer in charge of such asylum the cost of maintenance 

of every lunatic received and detained therein under an order made under 
section 12. 


%> 


Application of property 
in the possession of a luna¬ 
tic found wandering. 


87. Any money in the possession of a lunatic found wandering at large 

may be applied by the Magistrate towards the pay¬ 
ment of the cost of maintenance of the lunatic or of 
any other expenses incurred on his behalf, and any 
movable property found on the person of the lunatic 
may be sold by the Magistrate, and the proceeds thereof similarly applied. 

^[88. If a lunatic detained in an asylum on a reception order made under 

section 14, section 15 or section 17 has an estate ap¬ 
plicable to his maintenance, or if any person legally 
bound to maintain such lunatic has the means to 
maintain him, the authority which made the recep¬ 
tion order or any local authority liable for the cost 
of maintenance of such lunatic' under any law for 
. the time being in force mav apply to the High Court 

or District Court within the local limits of the original jurisdiction of which 


Application to Civil 
Court for order for tlie 
payment of cost of main¬ 
tenance out of the lunatic’s 
estate, or by person bound 
to maintain him. 


LEG REF. 

1 Substituted by Act XXXVITI of 1920. 
S. 2 and Sch. T. 

2 Madras Amendment.— In S, 88 of this 
Act, for the words and figures “on a recep¬ 
tion order made under S. 14, S. 15 or S. 
17," the words and figures “on a reception 
order made under Ss. 7, 10, 14, 15 or 17 
or on an order made under S. 8 or 16" and 
for the words “authority which made the 
reception order" the words “authority which 
made the reception or other order afore¬ 


said" shall be substituted (Madras Act XV 
of 1938). 

NOTES. 

Sec. 88 .—See 1927 B. 91, cited under 
?* ^'f father in a joint Hindu 

family is liable to pay the maintenance char¬ 
ges of his lunatic daughter-in-law. 32 Bom. 
L R. 606=124 I.C. 813=1930 B. 319. See 

also 40 P.L.R. 496, cited under S. IS, 
su pra . 
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the estate of the lunatic is situate or the person legally bound to maintain him 
resides, for an order for the payment of the cost of maintenance of the lunatic. 

^89 (1) The Court shall inquire into the matter in a summary way, and 

on being satisfied that such lunatic has an estate 
Order of Court and en- applicable to his maintenance, or that any person is 
forcement thereof . legally bound to maintain and has the means of 

maintaining such lunatic, may make an order for the recovery of the cost of 
maintenance of such lunatic, together with the costs of the application out of 

such estate or from such person. , 

(2) Such order shall be enforced m the same manner, and shall be of the 

same for4 and effect and subj ect to the same appeal as a decree made by the 

said Court in a suit in respect of the property or person therein mentioned. 

“r89-A fl) In computing the amount payable on account of the cost of 
^ ^ ^ maintenance of lunatics detained in any asylum for 

Fixation of cost of main- cost of whose maintenance any Provincial CjO- 

tenance. vernment is liable, charges may be included on account 

of the upkeep of the asylum and of the capital cost of establishment thereof. 

(2) In the case of any such lunatic under detention iminediately before 
the commencement of Part III of the Government of India Act, 1935 the 
amount payable by any Provincial Government on recount of the cost of ^s 
maintenance shall be determined in accordance with any general special 
orders of the Governor-General in Council in force immediately before that date 

and applicable to his case.] . . 

3[89-B. (1) When under the provisions of this 

Incidence of costs of Act the cost of the maintenance of a lunatic is 
maintenance payable by payable by the Government, then such cost shall be 
Government. payable— . .. 

(a) in the case of a lunatic not domiciled in British India, by the Provin¬ 
cial Government of the province in which the reception order or the order under 

section 25 as the case may be, was made; and . ^ , , -r. • • i 

(b) in the case of a lunatic domiciled in British India, by the Provincia 

Government of the province in which the lunatic has last resided for a period 
of five vears before the reception order or the order under section 25, as the 
?ase ma^ be was made; or, if the lunatic has not been resident in any one 
proviJJe^ for such period, by the Provincial Government of the province in 

which such order was made. 

... ^ * * * *1 
4r* ♦ ’p j 

90. The liability of any relative or person to 

Saving of liability of re- maintain any lunatic shall not be takp away or 
latives to maintain lunatic, effected by any provision contained in this Act. 

2 Substituted by A.O., for the original 
S. 89-A, which was inserted by Act VI of 
1922 S. 5. 

8 Inserted by Act VI of 1922, S. 5. 
*Sub-S. (2) omitted by A.O., 1937. 

NOTES. 

Sec. 89.—Under S. 89 the Court has to 
determine whether the father has the m^ins 
to maintain the son. The word “means in 
that section has no relation to their source. 
Thus if there is a person legally bound to 
maintain the lunatic and if he has the means 
to maintain him with or without reference to 
joint family property, under the Lunacy Act 
the Court can make an order for the costs 
of his maintenance in the asylum. 51 B. 

120=29 Bom.L.R. 52=1927 B. 91. 


LEG. REF. 

iMadras Amendment.— In sub-S. (1) 
of S 89 of this Act, for the words may 
make an order for the recovery of the cost 
of maintenance of such lunatic topther 
with the costs of the application out of such 
^tate or from such person, the following 

words shall be substituted, namely:— 

“may make an order for the recovery of 
the whole or any portion of the cost o 
miJintpnance of such lunatic and of the costs 
of Ae appli«tion, out of such estate or 

^'^PmvMed’that an order directing recovery 
out of such estate shall be made after 
making due allowance for the needs of the 
wife children and other dependants, any» 
of the lunatic” (Madras Act XV of 1938). 
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Power of Provincial Go¬ 
vernment to make rules. 


CHAPTER VIII. 

Rules. 

^ 91 . ( 1 ) * * 

The Proymcial Government -may make rules for all 
any of the following purposes, namely;— 

(a) to prescribe forms for any proceeding under this Act other 

of pJoil £aS''i'So°„' 8*r'"ec«on "l6 "" 

nal lunidL^detention], care, treatment and discharge of crimi- 

(<f ) to regulate the management of asylums and the care and custody of 
the inmates thereof and their transfer from one asylum to another; ^ 

(e) to regulate the transfer of criminal lunatics to asylums; 

M.a- procedure to be followed by District. Courts and 

Magistrates before a lunatic is sent to any asylum established by GovemLnt; 

(O) to prescribe the ’[Government asylums] within the province to which 
lunatics from any area or any class of lunatics shall be sent; 

(h) to prescribe conditions subject to which asylums may be licensed; 

(0 save as otherwise provided in this Act, generally to carry into effect 
the provisions of the Act. ^ 

(2) In making any rule under this section, the Provincial Governments 

may direct that a breach of it shall be punishable with fine which may extend to 
fifty rupees. 

92. All rules made under section 91 shall be published in the Official 

Gazette, and shall thereupon have effect as if enacted 
in this Act. 


Publication of rules. 


CHAPTER IX. 


Penalty for improper 
reception or detention of 
lunatic. 


Supplemental Provisions. 


93. Any person who— 


(a) otherwise than in accordance with the provisions of this Act receives 
or detains a lunatic or alleged lunatic in an asylum, or 

(h) for gain detains two or more lunatics in any place not being an 
asylum, 

shall be punishable with imprisonment which may extend to two years or with 
fine or with both. 


TEG. PEF. 

^ ATadras Amendment.— In siib-S. (1) 
of .S. 91 of this Act, after Cl. (c), the 
following clause shall be inserted, namclv:— 
“(rr') to prescribe the conditions subject 
to which lunatics mnv be discharged tem¬ 
porarily under S. 33-A” (Afadras'Act XV 
ofl03f?). 

2 The words “Siihicct to the control of the 
Govrrnor-Cenernl in CounciV* were omitted 
■^^XVTTT of 1920, S. 2 nnd Sch. T. 

Substituted for Vstablished under the 

Courts Acts, Wil-lQir by A. 

4 Substituted for “confinement” by Act XI 


of 1923, S. 2 and Sch. T. 

Substituted for ^asvlums established bv 
Government’ by A.O., 1937. 

NOTES. 

Sec. 91 (1) (c).—Rule 18 (n) of the 
rules framed under the Act prescribing fees 
for maintenance is not ultra vires. 51 B. 

120=29 Bom.L.R. 52=1927 B. 91. The 
words “District funds” in R. 185 of the 
Rules framed by the Punjab Government 
under Lunacy Act docs not include the 
funds of the Small Town Committee, 15 

L. 480=36 P.L,R, 350=1934 L, 148, 
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94 The provisions of Chapter XLII of the Code of Criminal Procedure, 
„ , , , 1898, shall, so far as may be, apply to bonds taken 

Provision as to bonds. 


95. (1) When any sum is payable in respect of pa)% pension; gratuity, or 

other similar allowance to any person ^[by the 
Pension of lunatic paya- ggcretary of State or any Government in British 
blc by Government. Indi^] and the person to whom the sum is payable 

is certified by a Magistrate to be a lunatic, the Government officer under whose 
authority such sum would be payable if the payee were not a lunatic may pay 
so much of the said sum as he thinks fit to the person having charge of the 
lunatic, and may pay the surplus, if any, or such part thereof, as he thinks fit 
for the maintenance of such members of the lunatic's family as are dependent 

on him for maintenance. , .1 4 . 

(2) 2 [The Secretary of State or, as the case may be, the Government 

concerned] shall be discharged of all liability in respect of any amounts paid 
in accordance with this section. 

Q 6 Subject to any rules, the forms set forth in the First Schedule, with 

such variation as the circumstances of each case may 
Use of forms in Sche- sl^all be used for the respective purposes 

dule. therein mentioned, and if used shall be sufficient. 

97 No suit, prosecution or other legal proceed- 

Protection to persons tngs shall lie against any person for anything which 

acting under Act. is in good faith done or intended to be done under 

this Act. 


Protection to 
acting under Act. 


persons 


98. Any officer in charge of an asylum may give effect to any order or 

warrant for the reception and detention of any 
Power to give effect to lunatic made or issued by any Court or tribunal 
warrants and orders of beyond the limits of British India in the exercise of 
certain Courts outside Bri- jurisdiction conferred by His l\Iajesty or ^[the 
tish India. Central Government or the Crown Representative or 

by the law of Burma]. 

99. The * [Provincial Government] may make 

Power to make rules for rules regulating the procedure for the reception and 
reception of lunatics recei- detention in asylums in ®[the province] of lunatics 
vcd from outside British reception and detention are provided for bv 

section 98. 

100. fl) In the case of orders made before the commencement of this Act 

under section 7 of the Indian Lunatic Asylums Act, 
Orders under repealed 185g, for the reception of- persons into an asylum, 
Acts. persons who signed the order shall have all the 

powers and be subject to the obligations by this Act conferred or imposed upon 
the petitioner for reception order, and the provisions of this Act relating to 
persons upon whose petition a reception order was made shall apply in the case 
of a person who has signed an order, under section 7 of the Indian lunatic 
Asvlums Act, 1858, before the commencement of this Act as if the order had 
been made after the commencement of this Act upon a petition presented by 

him. 


Power to make rules for 
reception of lunatics recei¬ 
ved from outside British 
India. 


LEG. REF. 

1 Substituted for ‘by Government' by A.O., 

1937. 

■ 2 Substituted for ‘Secretary of State for 

India in Council’ by ibid. , 

3 Substituted for ‘the Governor-General m 

Council' by ibid. 


4 Substituted by A.O., for “Local Go¬ 
vernment'' which were substituted bv Act 

XXXVIII of 1920, S. 2 and Sch. I, for 

“Governor-General in Council”. 

5 Substituted for “British India” bv Act 

XXXVIII of 1920, S, Z and Sch. I, 
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(2) All orders for the detention of lunatics made and all unri ^ i • 
given under any enactment herebv reoealed shall ha„i^fL “ r undertakings 

as if they had been made or gi^enTuder £ 

empowered thereby in such behalf. ^ authority 

’ [ lOO-A. The powers conferred by this Act upon the Provincial Govern- 

Ranchi European Mental , -?J * 1^ relation to the Ranchi Euronean 

Hospital. Mental Hospital, be powers of the Central Govern- 

ment.] 

Ac, lxFI,^%l4fj7Scl 

SCHEDULE I. 

Forms. 

(See section 96.) 

FORM I. 

Application for Reception Order. 

(See sections 5 and 6.) 

In the matter of A.B.,2 residing at , by occupation 

T ^ person alleged to be a lunatic, 

of Magistrate, for \or District Magistrate 

specially empowered under Act TV of 1912 for ’ g trate 

The petition of C.D .,2 residing at 

... ^ . in the town of 

district of 1 

IT ^ * 

0 . , ®years of age. 

1 desire to obtain an order for the reception of A.B. as a lunatic in the 
. , , , asylum of situate at* 

3. I last saw the said A.B. at on the May of 

4. I am the «of the said A.B. 

]or tf the pettHoner is not a relative of the patient state as follows:] 

Lv o ^ relative of the said A.B. The reasons why this petition is not presented 

by a relative are as follows: [State them.] 

rci 4 Tl^ circumstances under which this petition is presented bv me are as follows: 

[State them.] 

5. The persons signing the medical certificates which accompany the petition are.^ 

7 ^ ^fMement of particulars relating to the said A.B. accompanies this petition. 

At- *1 A ts ^ ^ , fact.] An application for an enquiry into the mental capacity of 

the said A.B. was made to the on the and a certified copy 

of tlic order made on the said petition is annexed hereto. 

. . _ [Or if that is the fact.] 

No application for an inquiry into the mental capacity of the said A.B. has been made 
previous to this application. 

The petitioner therefore prays that a reception order mav be made in accordance 
with the foregoing statement. 

(Sd.) C.D. 

The statements contained or referred to in paragraphs are true to my 

knowledge; the other statements are true to my information and belief. 

Dated 


]. 

, by occupation 
[or sub-division of 


, son of 
in the 


Statement of Particulars. 


(Sd.) C.D. 


[// any of the particulars in this statement is not knoum, the fact to be so stated.] 

The following is a statement of particulars relating to the said A.B. :_ 

Name of patient at length. 


LEG. REF. 

' Inserted by A.O.. 1937. 

2 Full name, caste and titles. 

2 Enter the number of completed years. 
The petitioner must be at least 18 or 21 
whichever is the age of majority under the 
law to which the petitioner is subject. 

* Insert the full description of the name 
and locality of the asylum or the name, ad¬ 
dress and description of the person in charge 


of the asvlum. 

5 A day within 14 days before the date of 
the presentation of the petition is requisite. 

•‘Here state the relationship with the 
patient. 

^ Here state whether cither of the persons 
signing the medical certificates is a relative, 
partner or assistant of the lunatic or of the 
petitioner and. if a relative of either, the 
exact relationship. 
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Sex and age. 

Married, single or widowed. 

Previous occupation. 

Caste and religious belief, as far as known. 

Residence at or immediately previous to the date hereof. 

Names of any near relatives to the patient who are alive. 

Whether this is first attack of lunacy. 

Age (if known) on first attack. 

When and where previously under care and treatment as a lunatic. 

Duration of existing attack. 

Supposed cause. 

Whether the patient is subject to epilepsy. 

Whether suicidal. , ,. . r r * u i 

Whether the patient is known to be suffering from phthisis or any form of tubercular 

disease. 

Whether dangerous to others, and in what way. ^ . j -.i. • 

Whether any near relative (stating the relationship) has oeen afflicted with insanity. 
Whether the patient is addicted to alcohol, or the use of opium, ganja, charas, bhang, 

cocaine or other intoxicant. ^ ^ ^ 

[The statements contained or referred to m paras. are true to my knowledge. 

The other statements are true to my information and belief.] 

[SigKQtufc by petson m^ciktfig the sta-tcuxeyit»\ 

FORM 2. 

Reception Order on Petition . 

{See sections 1 and 10.) 

I, the undersigned E.F., being a Presidency Magistrate of [or the 

District Magistrate of or the Sub-Divisional Magistrate of 

or a Magistrate of the first class specially empowered by Government to perform the func¬ 
tions of a Magistrate under Act IV of 1912] upon the petition of C.D. oD in the matter of 
A.B.* a lunatic, accompanied by the medical certificates of G-H-, a medical officer, and of 
J k,, a medical practitioner [ r medical officer], under the said Act, hereto annexech hereby 
authorize you to receive the said A.B. into your asylum. And I declare that I have {or 
have not] personally seen the said A.B. before making this order. (Sd ) E F 

{Designcition as above .) 

To* 

FORM 3. 

Medical Certificate. 

(5*^^ sections 18 and 19.) 

T nf A "R of3 in the town of lor the 

„b-dW.ionof ■' , i" „ ,1 

I, .he undereidheJ^CD.. h, 

^ a holder of* [or declared by Provincial Government to be a 

Government to be medical officer under Act IV of 1912] _^ 

medical practitioner under Act IV of 1912] 

of the medical profession. town 


[or the 


town 


2. On the 


day of 


19 


at® 


in the 


of 


village 

] [separately 


r xi. nf in the district of ] [separately 

frL^aV other practitioner],® I personally examined the said A.B. and came to ‘he conclu- 
s^o^that the said A.B. is a lunatic and a proper person to be taken charge of and detained 

3 I formed this conclusion on the following grounds, v\z. . 

' (a) Facts indicating insanity observed by myself, viz:— 

(b) Other facts (if any) indicating insanity communicated to me by others, vtz. 

Here state the information and from tvhom. (Sd.) C.D. 

{Designation as above .) 

1 Address and description. and surgery registrable in the United King- 

2 To be addressed to the officer or person dom. 

in charge of the asylum. ® Insert place of examination. 

3 Insert residence of patient. . ®Omit this where only one certificate is 

4Insert qualification to practise medicine required. 
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FORM 4. 

Reception Order in case of Lunatic Soldi£r. 

{See section 12.) 

hppn ’1 me that A B. a European, subject to the Army Act, who has 

been declared a lunatic m accordance with the provisions of the military regulations sLuW 

asyfum*^'"^^ asylum, I do hereby authorise you to receive the said A.B. into your 

(Sd.) E.F. 

(Administrative Medical Oj^c^r.) 

FORM 5. 

Reception Order in case of wandering or dangerous Lunatics or Lunatics not 

UNDER proper CONTROL OR CRUELLY TREATED (SENT TO AN AsYLUM ESTABLISHED 

BY Government. ) 

(Se.e sections \4,\S and \7,) 

I. C.D., Presidency Magistrate of [or Commissioner of Police 

] [or the District Magistrate of or the Sub- 

ru • J Magistrate specially empowered by Government 

under Act TV of 1912] having canned A.B. to be examined by E.F., a Medical Officer under 
the Indian I^unacy Act, 1912. and being satisfied that A.B. [describing him] is a lunatic who 
was wandering at large [or is a person dangerous by reason of lunacy] [or is a lunatic not 
under proper care and control or is cruelly treated or neglected by the person having the 
care or charge of him] and a proper person to be taken charge of and detained under care 
and treatment, hereby direct you to receive the said A.B. into your asylum. 

(Sd.) C.D. 

, . (Designation as above.) 

Dated the 

To the Officer in charge of the asylum at 

FORM 6. 

Same when sent to a Licensed Asylum. 

T C.D.. [as above do7vn /o'W and treatment”] and being satisfied with the engage- 
men entered into in writing by G.H. of [here insert address and description] who has de¬ 
sired that the said A.B. may be sent to the asylum at [here insert description of asylum and 
name of the person in charge] to pay the cost of maintenance of the said A.B.. in the said 
asylum, hereby authorize you to receive the said A.B., into your asylum. 

(Sd.) C.D. 

Dated the (Designation as above.) 

To the person in charge of the asylum at 

FORM 7. 

Bond on the making over of a Lunatic to the care of Relative or Intend. 

(See sections 14, 15 and 17.) 

Whereas A.B., son of , inhabitant of , has been brought up 

before C.D., a Presidency Magistrate for the town of [or Commissioner 

District 

of Police for ] [or the-Magistrate of . or a 

Sub-Divisional 

Magistrate of the first class specially empowered under Act TV of 1912] and is a lunatic 
who is believed to be dangerous [or deemed to be a lunatic who is not under proper care and 
control or is cruelly treated or neglected by the person having the charge of him] and 
whereas, T, E.F., son of , inhabitant of , 

have applied to the Magistrate [or Commissioner of Police], that the said A.B. may be 
delivered to my care: 

T, R.F.. abovenamed hereby bind myself that on the said A.B. being made over to my 
care, T will have the said A.B. properly taken care of and prevented from doing injury to 
himself or to others: and in case of my making default therein, T hereby bind myself to for¬ 
feit to His Majesty the King-Emperor of India, the sum of rupees 
Dated this day of 19 

(Sd.)E.F. 

(Where a bond with sureties is to he executed add) —We do hereby declare 

ourselves sureties for the abovenamed E.F., that he will, on the aforesaid A.B. being made 
over to bis care, have the said A.B. properly taken care of and prevented from doing injury 
to himself or to others; and in case of the said E.F, making default therein, we bind our- 


LEG. REF. ment to receive lunatic Europeans 

‘ To be addressed to the person in charge to the Army Act, 
of an asylum duly authorised by Govern- ' 


subject 
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selves, jointly and severally, to forfeit to His Majesty the King-Emperof of India, the sum 

of rupees • 

Dated this \ day of 19 . 

{Signature ..) 

FORM 8. 

Bond on the discharge of a Lunatic from an Asylum on the undertaking of 

Relative or Friend to take due care. 

{See section 

Whereas A. B., son of , inhabitant of . ' f 'hv'‘rV''’a 

is now detained in the asylum at under an 9'°V ® 

Presidency Magistrate for the town of [or Commissioner of Police f 

District _, ... 

] [or the-Magistrate of . or a Magistrate 

Sub-divisional ^ 

of the first class specially empowered under Act IV of 1912] “"^^r section 14 [or section^lS] 

SpUed to the IfidM^isTratelor Commisstone? of Police] that the said A.B. may deli- 
vered f on the said A.B. being made oyer to my custody 

i.- Fs i” r 

Majesty the King-Emperor of India, the sura of rupees • 

Dated this day of (Sd.)E.F. 

(Where a bond with sureties is to be executed add)—We 
ourselieT sureties for the abovenamed E.F that he wd on ^ 
delivered to his care and custody, have the fa^d A B p operly token 

t'l^etoin °wf ffiurse" in^ af/lVerally. to forfeit to His Majesty the Kmg- 

Emperor of India, the sum of rupees • _ 

Dated this day of '(Signature.) 

SCHEDULE II. 

[Repealed by Act XVII of 1914.] 


THE MAINTENANCE ORDERS ENFORCEMENT ACT 

(XVIII OF 1921). 

PRFFATORY note.—T he following is the Statement of Objects and Reasons 

^ f fCp pm- The Imoerial Conference of 1911 passed a resolution that, in order to 
annexed BilL-The R husbands and children who had 

reen'desertod by Ve rTegirg^a^dilns eith^^^^ in the"United .Kingdom or in any part o the 

(X and XI, Oeo. /> • ' j « nther rjart^ of His Maicstvs Dominions and 

and Ireland o£ maintenance orders , Act^emoowers His Majesty' to extend it by 

protectorates and vice versa. Section 2 p . ^ ^^gg^^^hich make reciprocal legal provi- 

Order in Council to those Dominion Te lines of the English Act 

sions. The object of the p . • ’ ^ facilitating the enforcement in British India of 

is to make such reciprocal of His Majesty’s Dominions and Protectorates and 

maintenance ^ders made m .°ther ^ ^ present Bill allows the enforcement of 

llTalntonance'^^tr^ ^wU” and children deserted in British India by those liable 

to support them if such persons have gone to England . 

2 The Bill makes provision for the following classes of cases. i Kic 

Where after Lking of maintenance order the husband (ay the per^son liable for 
maintenaLI) has gone Horn British India to another part of the Empire in which reciprocal 

legislation husband or other person liable has gone from British India to a reci- 

nrocating p^rt of the Empire before making of any maintenance order; ' L , 

(3) Where after the making of a maintenance order in a reciprocating part of the 

Empire the husband or other person has come to British India . and . . 

(4) Where before making of a maintenance _order m a reciprocating part of the 

Empirrthe husband or other person liable has come to British India. 
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nTJi; kv . r * ^ cnrorcecl there. Similarlv, clause 4, read with 

rcgister^ed an7e f^cd^i^Entish ° In(3), to-be 

the making of a pro4,onaV or Icr (2). clause 6 authorises 

wh.ch wilM,avel' °uiss 

0 / °' ‘ ' ■■">■“' <" '•"■■»" >"<1 

of narK o'/hu^m similar to that for which the Bill provides in the case 

ot parts of His Majesty s Dominions to be established with such Indian States as mav nass 

legislation for the enforcement in such States of orders made by British Indian Courtr 

^ procedure for enforcing orders registered in a High Court will be the same as 
that for an order originally obtained in the High Court, but for a Court of summary iuris- 

rdes°” d‘" has been left to be prescribed'by the 

March, 1921 pp rand^S^)^^*" Reasons, Fort Si. George Gazette., Pt. Ill, dated 22nd 

pvtir. Select Coiiiwiltee:—Clause 1.—We have added an 

aoXs f '* ‘’’'s Act will extend only to British India though it 

applies n respect of certain orders made elsewhere but enforceable in India. 

Ulause 2.— Definitions. 

*■ words “other than illegitimate children” have been omitted from the defini- 

f mr ^ corresponding words of the English Act, i.e., “other than an 

f !i jiave been inserted in the definition of “maintenance order” so as to 

follow the wording of the English Act. 

fL.f definition of “maintenance order” has also been amplified to make it clear 

nafjurisdicdon' civil or crimi- 

=£“ 11“? Hs f •»”• 

nition of‘v'edprttt;nrte°rkto7y''’;Tt£"te?n^^ 

l?ale^£rm^£ ^United^ ’^^hTs^'change S’ShiS' 

the English Interpretation Act, 1889. as app kd means “e G^e nor “Governor” under 
Governor-General in Council. Dovernor-General, and not the 

Clause 6. marginal heading.—The words "of Summary Courts” hnvp j • 

the marginal heading to make the meaning clear. ^ ^ inserted in 

Clause 6, sub-clause (1).—The words, “if such nersnns hart i . . 

the Court” Iiave been substituted for the words “if a ^summons had been dnPJ^c^^^ 

person and he had failed to appear at the hearing”, to bring the wordfne- oMhfr^f h 

into conformity with the wording of section 488 of the Code of Cri£nll ProcedurMsw' 

Sub-clause (6).—The words “or to which it was sent for confirmation" ' n 
inserted after the words “was confirmed” in the proviso to this sub-clause a- ir 
that a Court, which has made a provisional order, may vary or rescind that order 
taking of further evidence before order has actually' been confirmed £ thr£ ip\£c££ 
possession and also that it may vary or rescind the order after it has been confirmed. * ^ 

Sub-clause (7) of clause 6 has been omitted following the provisions of the nninten 
ance sections in the Code of Criminal Procedure, 1898. There is'^no anneal fmn^ Tn o *,trr 
ot maintenance under that Code, and this sub-clause would therefore'^^e nfisleading £n 
the absence ot any provision for such appeal we do not consider it desirable that there 
should be an appeal in the cases dealt with under this clause, which are treated as amlo- 
gous to maintenancf cases dealt with under the Code of Criminal Procedure 

Sub-clause (4) of clause 7.—We are of opinion thaf the clause, as it stood would 
perhaps not permit of the confirmation of a provisional order, made for example in the 
United Kingdom, for a sum greater than Rs. 50 per mensem (now Rs. 100) which is the 
limit imposed by section 488 of the Code of Criminal Procedure. 1898 The limit for 
maintenance orders in the case of a wife in the United Kingdom is two pounds a week 
and for a chdd one pound a week. It was considered desirable that it should be open to 
the Court to enforce provisional orders up to the full amount of the provisional order, 
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but not to increase the order beyond that amount. Amendments to impose a-limit afore¬ 
said have been made in this clause. . ^ 

Provision has been made in sub-clauses (5) and (6) for the transmission of records 

in the same manner as is provided in the proviso to sub-clause (6) of clause 6. 

Sub-clause (7) of clause 7 has been omitted for the same reason as sub-clause (7) 

of clause 6. 

Clause 8, sub-clause (1).—The words “in the exercise of its civil jurisdiction” have 
been inserted after the words “High Court” to make it clear that, except in the case Oi 
orders executed by Courts of summary jurisdiction, which will be orders for the payment 
of comparatively small amounts, the procedure in execution will be in accordance with 
the Code of Civil Procedure. The difference in execution procedure in the various High 
Courts necessitates a double procedure in the Bill so as to cover registration in High Courts 


possessing only appellate jurisdiction. 

A new clause 9 has been inserted as we think that it is just to a wife or other per¬ 
son in favour of whom a maintenance order is made, that such person should receive he 
full amount awarded and not be debited with the costs of transmission, and other ii^ciden- 
tal cLrges. Such charges should be borne by the person against whom the order is made. 

Causes 9, 10 and 11 have been renumbered, clauses 10, 11 and 12. 

Provision has been made in clause 12, as renumbered for the fixing by rules, made 
by the Governor-General in Council, of a scale of costs and charges ^ 

b^'"ma<ie by the Governor-General in Council, as there 

British India and countries outside and the Governor-General in Council is in the best posi¬ 
tion to fix a fair scale of charges in this respect .—of the Select Committee.) 


THE MAINTENANCE ORDERS ENFORCEMENT ACT 

(XVIII OF 1921).’^ 

[5th October, 1921. 

An Act to facilitate the enforcement in British India of Maintenance Orders 
made in other parts of His Majesty’s Dominions and Protectorates and vice 

versa. 

Whereas it is expedient to facilitate the enforcement m British India of 
Maintenance Orders^ made in other parts of His Majesty’s Dominions and Pro¬ 
tectorates and vice versa ; it is hereby enacted as follows 

1. (1) This Act may be called The Mainten- 

Short title and extent. a.nce Orders ENFORCEMENT AcT, 1921. 


(2) It extends to the whole of British India, including the Sonthal Par- 
ganas and British Baluchistan. 

2. In this Act, unless there is anything repug- 
Definitions. subject or context,— 

*'Court of summary jurisdiction*' means the Court of a Chief Presidency 

Magistrate or of a District Magistrate; 

“dependants” means such persons as a person against whom a mainten¬ 
ance order is made is liable to maintain according to the law m force in the 
part of His Majesty’s Dominions in which the maintenance order is made; 

"maintenance order” means a decree or order, other than an order of 
affiliation made by a Court in the exercise of civil or criminal jurisdiction for. 


LEG. REF. 

ipor Statement of Objects and Reasws, 

see Gazette of India, 1921, Pt. V, P- 
Report of Select Committee, see tbid., rt. 

'^^or extension by the Colony of Seychelles 
and New South Wales of their respec jve 
Maintenance Orders Legislation ^ Bntlsn 
India, see Gazette of India, 1924, Pt. 1, PP* 
316 and 1021. 

NOTES. 

1 .—Jurisdiction of Magistrate under 


this section is limited by S. 488, Cr. P. Code. 
This Act confers no jurisdiction on Magis¬ 
trates in India to award any sum they think 
fit as maintenance payable to wife and 
children who are in India and whose hus¬ 
bands or fathers are in England. This Act 
is merely an extension of the principle laid 
down in S. 488, Cr. P. Code and was enact¬ 
ed to meet cases where the wife and children 
are in India and the husband in England 

and vice versa. 1937 M.W.N. 1127. 

* 
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the periodical payment of sums of money towards the maintenance of the wife' 
or other dependants of the person against whom the order is made; 
“prescribed” means prescribed by rules made under this Act* 

“proper authority” means the authority appointed by, or under the law 

of, a reciprocating territory to receive and transmit documents to which this 
Act applies; and 

“reciprocating territory” means any part of His Majesty^s Dominions 
outside British India m respect of which this Act for the time being applies. 

3. (1) If the Central Government is satisfied that provisions have been 

Reciprocal arrangements. . ^^S*sla.ture of any part of His 

, . Majesty s Dominions for the enforcement within 

that part of maintenance orders made by Courts in British India, the Central 
Govemnient may, by notification in the Official Gazette, declare that this Act 

applies in respect of that part of His Majesty^s Dominions and thereupon it 
shall apply accordingly. 

(2) The Central Government may, by like notification, declare that this 
Act applies in respect of any British protectorate, or in respect of any State in 
India, and where such a declaration has been made, this Act shall apply as if 
such protectorate or State were a reciprocating territory. 


4. 


Registration in British 
India of maintenance 
orders made in other parts 
of His Majesty’s Domi¬ 
nions. 


(1) Where a maintenance order has, whether before or after the passing 

of this Act, been made against any person by any 
Court in any reciprocating territory, and a certified 
copy of the order has been transmitted by the proper 
authority of that territory to the Central Government, 
the Central Government shall send a copy of the 
order to the prescribed officer of a Court in British 
India for registration, and, on receipt thereof, the order shall be registered in 
the prescribed manner. 

(2) The Court in which an order is to be so registered as aforesaid shall, 
if the Court by which the order was made was, in the opinion of the Central 
Government, a Court of superior jurisdiction, be a High Court, and, if the 
Court was not, in its opinion, a Court of superior jurisdiction, be a Court of 
summary jurisdiction. 


5. Where a Court in British India has, whether before or after the com- 

' . . mencement of this Act, made a maintenance order 

Transmission of main- against any person, and it is proved to that Court 
tenance orders made m ^ ^ ^ tv./ tiiwt v^vutt 

British India. person against whom the order was made is 

resident in a reciprocating territor}% the Court shall 
send to the Central Government, for transmission to the proper authority of 
that territory,'a certified copy of the order. 


(1) Where application is made to a Court of summary jurisdiction in 

British India for a maintenance order against any 
person, and it is proved that that person is resident in 
a reciprocating territor>% the Court may, in the 
absence of that person, if after hearing the evidence 
it is satisfied of the justice of the application, make 
any such order as it might have made if that person 
had wilfully neglected to attend the Court; but in 


6 . 


Power of summary 
Courts to make provisional 
maintenance orders against 
persons resident in His 
Majesty's Dominions out¬ 
side British India. 


NOTES. 

Secs. 6 and 7.—Order of Chief Presidency 

the Act, finality of—Power 
ot High Court to interfere with the order 
in revision, 30 Bom.L.R. 350. Court 
53 s ^nde powers before confirming a provi- 
order under the Act to take further 


evidence and its powers are not delimited 
to the provisions of S. 7; evidence of de¬ 
sertion subsequent to the date of the provi¬ 
sional order is admissible for purposes of 
confirmation of the said order. 52 B. 262= 
30 Bom.L.R. 350. 


S. 7] The Maintenance Orders Enforcement Act (XVIII of 1921). 3649 


such case the order shall be provisional only and shall have no effect unless and 
until confirmed by a competent Court in such territory. 

(2) The evidence of every witness who is examined on any such applica¬ 
tion shall be reduced to writing, and such deposition shall be read over to, and 

signed by, him. 

(3) Where such an order is made, the Court shall send to the Central 
Government, for transmission to the proper authority of the reciprocating 
territory in which the person against whom the order is made is alleged to 
reside, the depositions so taken and a certified copy of the order together with a 
statement of the grounds on which the making of the order might have been 
opposed if the person against whom the order is made had been duly served 
with a summons and had appeared at the hearing and such information as the 
Court possesses for facilitating the identification of that person and ascertaining 
his whereabouts. 


^4) Where any such provisional order has come before a Court in a reci¬ 
procating territory for confirmation, and the order has by that Court been 
remitted to the Court of summary jurisdiction which made the order for the 
purpose of taking further evidence, that Court shall, after giving the prescribed 
notice, proceed to take the evidence in like rnanner and subject to the like con¬ 
ditions as the evidence in support of the original application. 

(5) If it appears to the Court hearing such evidence that the order ought 
not to have been made, the Court may rescind the order, but in any other case 
the depositions shall be sent to the Central Government and dealt with in like 
manner as the original depositions. 

(6) The confirmation of an order made imder this section shall not affect 
any power of a Court of summary jurisdiction to vary or rescind that order: 

Provided that, on the making of a varying or rescinding order, the Court 
shall send a certified copy thereof to the Central Government for transmission 
to the proper authority of the reciprocating territory in which the original order 
was confirmed,- or to which it was sent for confirmation and that, m the case 
of an order varying the original order, the order shall not have any effect unless 
and Unconfirmed in. like Lnner as the original order. 


7 (1) Where a maintenance order has been made by a Court ip a recipro- 

’ ^ ^ eating territory and the order is provisional only, 

Power of Court of sum- ^nd has no effect unless and until confirmed by a 
mary jurisdiction to con- of summary jurisdiction in British India, and 

mal orof'Sh India! a certified copy of the order together with Ae 

depositions of the witnesses and a statement of the 

grounds on which the order might have been opposed, has been transmitted to 
Ae Central Government, and it appears to the Central Government that the 
person against whom the order has been made is resident in British India, the 
Central Government may send the said documents to the prescribed officer of 
a Court of summary jurisdiction, with a requisition that a summons be issu^ 
calling upon the person to show cause why that order should not be confirmed, 
and upon receipt of such documents and requisition, the Court shaU issue such 
a Simons and cause it to be served upon such person. 

(2) A summons issued under sub-section (1) shall for all purposes be 
deemed to be a summons issued by the Court in the exercise of its original 


criminal jurisdiction. 

(3) At the hearing it shall be open to the person to whom the summons 
was issued to raise any defence which he might have raised in the original pro¬ 
ceedings had he been a party thereto, but no other defence, and the certificate 
from the Court which made the provisional order stating the grounds on which 
the making of the order might have been opposed if the person against whom 
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^ proceedings shall be conclusive evi- 

aence that those grounds are grounds on which objection may be taken. 

(4) If at the hearing the person served with the summons does not 
appear or, on appearing, fails to satisfy the Court that the order ought not to 
pe confirmed, the Court may, notwithstanding any pecuniary limit imposed on 
Its power by any law for the time being in force in British India, confirm the 

without modification or with such modifications as to the Court 
alter hearing the evidence may seem just: 

awarded as maintenance under this section 
or shall be recoverable as such, at a rate exceeding that proposed in the provi¬ 
sional order. ^ 

(5) If the person to whom the summons was issued appears at the hear- 

purpose of any defence it is necessary 
to remit the case to the Court which made the provisional order for the taking 
of any further evidence, the Court may for that purpose send a certified copy of 
the record to the Central Government for transmission to that Court through 

the proper authority of the reciprocating territory, and may adjourn the proceed¬ 
ings. 

(6) Where a provisional order has been confirmed under this section, it 
may be varied or rescinded in like manner as if it had originally been made by 
the confirming Court, and where on an application for rescission or variation 
the Court is satisfied that it is necessary to remit the case to the Court which 
made the provisional order for the purpose of taking any further evidence, the 
Court may for that purpose send a certified copy of the record to the Central 
Government for transmission to that Court through the proper authority of the 
reciprocating territory, and may adjourn the proceedings. 

8. (1) Subject to the provisions of this Act, where an order has been 

registered under this Act in a High Court, the order 
shall, from the date of such registration, be of the 
same force and effect, and all proceedings may be 

taken thereon as if it had been an order originally obtained in the High Court 
in the exercise of its civil jurisdiction, or in such Civil Court subordinate to that 
High Court as may be named by the High Court in this behalf, and that Court 
shall have*power to enforce the order accordingly. 

(2) A Court of summary jurisdiction in which an order has been regis¬ 
tered under this Act or by which an order has been confirmed under this Act, 
and the officers of such Court, shall have such powers and perform such duties, 
for the purpose of enforcing the order, as may be prescribed. 

9. A Court in registering or confirming an order for maintenance in 

accordance with the provisions of tliis Act shall direct 
Payment of charges for that the charges for the transmission to the Court, 
transmission of sums awar- from which the order has been received or in which 

SefcostTaTcha^ges.^^ provisional order has been made, as the case may 

be, of the sum awarded as maintenance shall be 
borne by the person against whom the order has been so made or confirmed, 
and shall be recovered from him in addition to the sum awarded as mainten¬ 
ance and in addition to, and in the same manner as, such other costs and charges 
as may be awarded or levied by the Court. 

10. For the purposes of this Act, any document purporting to be signed 

c e 1 f c:rrn ^ officer of a Court outside British 

ed by officers of Court. Indxd. shall, until the contrary is proved, be deemed 

to have been so signed without proof of the signa¬ 
ture of judicial or official character of the person appearing to have signed 
it, and the officer of a Court by whom a document is signed shall, until the co|i|- 


Enforcement of mainten¬ 
ance orders. 
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trary is proved, be deemed to have been the proper officer of the Court to sign the 
document. 

11. Depositions taken in a Court, in any reciprocating territory may, for 

., the purposes of this Act, be received in evidence in 
Depositions to be evid- proceedings before Courts of summary jurisdiction 

tmder this Act. 

12. The Central Government may make rules for the purpose of carrying 

into effect the purposes of this Act, and in particular 
Rule-making power. make rules for the levy of the costs or charges 

for anything done under this Act and for all matters which are directed or 

permitted to be prescribed. 

4 

THE INDIAN MAJORITY ACT (IX OF 1875)." 


Year. 


No. 


Short title. 


Amendment. 


1875 


IX 


The Indian Majority Act. 


Amended, VIII of 1890, S. 52. 


[2nd March, 1875. 

An Act to amend the Law respecting the age of majority. 

Whereas, in the case of persons domiciled in British India, it is expedient 

to prolong the period of nonage, and to attain more 
Preamble. uniformity and certainty respecting the age of majo¬ 

rity than now exists; It is hereby enacted as follows:— 

1. This Act may be called The Indian Majo¬ 
rity Act, 1875. 

It extends to the whole of British India, and, 
so far as regards ^[British subjects, to all Indian 

States]; 

and it shall come into force and have effect 
only on the expiration of three months from the 
passing thereof. 

2. Nothing herein contained shall affect— 


Short title. 


Local extent. 


Commencement and ope¬ 
ration . 


Savings. 


LEG. REF. 

iFor the Statement of Objects and 
Reasons, see Gazette of India, 1874, Pt, V, 
p. 153; for Proceedings in Council, see 
ibid Supplement, p. 668, and Extra Sup¬ 
plement, dated 12th May, 1874, p. 4, and 
ibid 1875, Supplement, p. 333. 

2 Substituted^by A.O., 1937 for “subjects 
of Her Majesty, to the dommions of Fnn- 
ces and SUtes in India in alliance with Her 

Majesty”. 

NOTES. 

Sec. 1.—The Majority Act applies to 
Hindus also. 33 A. 525. See. also A.W. 
N. (1887) 71 (age for making of contract 
by a Hindu). A Hindu can make a will 
only when he is major under the Act. 38 
M.^ 166=24 M.L.J. 517. ^ f * 

622=14 Bom.L.R. 748 ; 6 I.C. 6; 33 A. 
525. A Mussalman boy is under the Act 
bound to remain in the custody of his guar¬ 


dian till he attains 18, notwithstanding that 
under personal law, his emancipation would 
have taken place earlier. 39 M. 608=30 
M.L.J. 21. In order that the reservation 
of the Act should be applicable to a case 
relating to dower, it is essential that the 
minor should have made the gift, at the 
time of or by reason of or in considera¬ 
tion of the marriage. 1913 M.W.N. 365= 

24 M.L.J. 49. ^ 

Sec. 2: Scope of Sbchon. —See 47 C.L. 
J. 372. In considering the age of majority 
for purpose of marriage in the case of 
Mahomedans reference should be made to 
the provisions of the Mahomedan Law. 1S^3 
L. 102. The capacity of minors as rt^rds 
questions of marriage, adoption, etc., is the 
same as if this Act had not been passed. 
42 M.L.J. 129=1922 M. 1. Relinquish¬ 
ment of claim to dower—Mahomedan lady 
of 15 years of age—Age of majority is go- 
vpmed bv this Act. 41 M. 1026=35 MfLi 
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(a) the capacity of any person to act in the following matters (namely') 
—marriage, dower, divorce and adoption; 

(^) the religion or religious rites and usages of any class of Her Maiesty^s 
subjects in India; or ^ ^ 

(c) the capacity of any person who before this Act comes into force has 
attained majority under the law applicable to him. 

3. Subject as aforesaid, ^ [every minor of whose person or property or both 
Age of majority of per- a guardian, Other than a guardian for a suit within 

India' meaning of Chapter XXXI of the Code of Civil 
. ■ , ^ Procedure, has been or shall be appointed or declared 

y any Court of Justice before the minor has attained the age of eighteen years, 


LRG. RF.F. 

’ These words were substituted for the 
words “every minor of whose person or 
property a gnardian has been or shall be 
appointed by any Court of Justice, and 
every minor under the jurisdiction of any 
Court of Wards" bv the Guardian and 
Wards Act (VITI of 1890), S. 52. 

NOTES. 

J. 468. .S'ec also 17 Pat’. 303=1939 Pat. 
133. “To act in the matter of dower” means 
to act or do stich acts as mav relate to the 
dower. 80 I.C. 914=1925 C. 322. See 
also 24 M.L.J. 49. A contract entered in¬ 
to by a Mahomedan husband, avIio is a 
minor under this Act, but a major accord- 
inj? to his personal law, to pay dower to his 
wife is valid and there is nothing in S. 11. 
Contract Act, invalidating the same. 80 T. 
C. 914=1925 C. 322. Majors under per¬ 
sonal law though not under this Act can fix 
amount and nature of dower. 1925 Cal. 322. 
As to power of a Mahomedan minor to exe¬ 
cute post-nuptial agreement for divorce in 
favour of wife, see 47 C.L.J. 372. S. 2 
only governs the performance of marriage 
or effecting of divorce by persons who, 
though not major according to the Act, arc 
so according to their personal law. But 
the relinquishment by a Mahomedan wife 
of the whole or part of her dower fixed at 
the time of the marriage or changing its 
character from prompt into deferred docs 
not fall within the exception provided by S. 
2 of the Act. Once a marriage is perform¬ 
ed, and the dower settled, the dower be¬ 
comes a property of the wife like any other 
property belonging to her. It is a debt 
payable to her and any transfer or relin¬ 
quishment of the same, whether in whole or 
part, is not a matter in any way connected 
with marriage, and such an act must be go¬ 
verned by the ordinary law of the land. 
The operation of the section cannot be ex¬ 
tended beyond what is specified therein. 
Consequently an ekrarnama executed by a 
Mohamedan wife who is a minor under Act, 
but a major under the Mohamedan law, 
whereby she surrenders a portion of her 
dower debt and makes the other portion a 
deferred dower instead of prompt cannot 
be valid and binding on her, and cannot ope¬ 
rate either to reduce the amount of the 


dower or change its character. 17 Pat 3m 
= 1939 P. 133. A breach of promise of 
marriage is a matter of marriage within S. 

2 Nothing contained in that shall affect 
the capacity of any person to act in matters 
of marriage. 46 I.C. 421. A Hindu 
widow of age 15 might validly adopt if she 
had attained sufficient maturity of under¬ 
standing to comprehend the nature of the 
Act. 43 B. 481 = 50 I.C. 736. The Act 
docs not affect the religion or religious 
rites or usages of any class. The age of 
majority fixed by the Act does not apply to 
offices w'hich involve the performance of 
religious duties. 28 I.C. 934. Under this 
section in the case of an Indian Christian, 
the age of majority for purposes of a di¬ 
vorce suit is 21, and if one of the parties 
is below that age, a guardian should be ap¬ 
pointed to him or her. 79 I.C. 535=1925 
S. 95. 

Sec. 2 (a).—The expression “capacity to 
act in the matter of marriage" means the 
capacity to be a part)* to a valid marriage 
and relates to the acts of the parties by 
w'hich their status is changed. It does not 
refer and is not applicable to a pre-nuptial 
agreement to contract a marriage in future, 
14 R. 215=1936 R. 212 (F.B.). The 

words ‘to act in the matter of marriage* in 
S, 2 (a) must be construed in a restricted 
sense and means only, to enter into the con¬ 
tract of marriage. S. 2 (n) of the Majo¬ 
rity Act merely relieves a Mahomedan girl 
of some of the consequences of her mino¬ 
rity, but she remains a minor none the less. 
That being so the provisions of 0. 32, R. 1, 

^^*11 apply* Hence a Maho¬ 
medan girl of 15 can file a suit for dower 
only through her next friend. 1942 O.W. 
N 22=1942 Oudh 243. The right of a 
Mahomedan wdfe of sixteen and over to 
sue for a divorce under the Mahomedan 
Law is expressly saved by the section. 32 
Bom.L.R. 1372=1931 L. 394. A Maho¬ 
medan woman who is a major under the 
personal law is capable of relinquishing the 
dower as consideration for obtaining khulo, 
khula being a form of divorce recognised 
by the Mahomedan Law and therefore 
coming within the exception mentioned in 
S. 2. 1932 A.L.J. 781=1932 A. 649. 

Sec. 3.—The words “Court of Justice” 
in the Act means a Court of Justice which 
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and every minor of whose property the superintendence has been or shall be 
assumed by any Court of Wards before the minor has attained that age] shall, 
notwithstanding anything contained in the Indian Succession Act (X of 1865),^ 
or in any other enactment, be deemed to have attained his majority when he 
shall have completed his age of twenty-one years and not before. 

Subject as aforesaid, every other person domiciled in British India shall 
be deemed to have attained his majority when he shall have completed his age 
of eighteen years and not before. 

4. In computing the age of any person, the day on which he was born is to 

be included as a whole dav, and he shall be deemed to 
Age of majority how j^^ve attained majority, if he falls within the first 
computed. naragraph of section 3, at the beginning of the twenty- 

first anniversary of that dav, and if he falls within the second paragraph of 
section 3, at the beginning of the 18th anniversary of that day. 

lUusirations. 

M Z is born in British India on the first day of January, 1850, and has a British 
Indian domicile. A guardian of his person is appointed by a Court of Justice. Z attains 
majority at the first moment of the first day of January, 1871. 


LEG. RKF. 

now Act XXXTX of 1925. 

NOTES. 

has iurisdiction to do an act. 26 T.C. 

10 N. L. R. 159. Person cannot he maior 
with respect to one and minor with respect 
to another property. 1924 A. 892. Married 
woman g;overned by the Succession Act 
Guardian appointed by Court—Age of mino¬ 
rity extends to 21 years of age—Incapacih' 
to make a will. 28 C.W.N. 527. Under 
S. 3, minority is extended to the comnletion 
of the twenty-first year when a guardian of 
the property of the minor has been 

ed. 31 Bom.L.R. 1009=1929 B. 475; W 
I.C. 293=1931 L. 394. \\fhere the mother 

has been appointed guardian of her two 
minor sons forming a joint Hindu taniily 
the age of majority for the latter is 21 
years. 35 A. 150=18 I.C. 251. Act has 
modified the Hindu Law on the question of 
minority except in respect of marriage and 
adoption. A Hindu who has not attained 
the age of majority cannot make a will. 36 
B. 623=17 I.C. 86=14 Bom.L.R. 748. 
Where once a guardian has been appointed 
under the Act, however that guardianship 
may terminate, the minor cannot attain 
majority until the age of 21. .1924 L. 127. 
Once a guardian of a minor is validly ap- 
pointed by a Court, the minor s age of 
majority becomes fixed by law at 21, and 
nothing which may subsequently transpire 
can have the effect of reducing it again to 

18. 57 I.C. 678=11 L.W. 596. An inva¬ 
lid order of appointment (as a conditional 
order of appointment of a person on his fur¬ 
nishing’security) has not the eff^t of post¬ 
poning the age to 21. 49 M. 8^—19^ M. 
36=51 M.L.J. 726 (F.B.). In order to 
extend the minority of a person to 21 years 
under S. 3, there must in the first instaiKC 
be a lawful appointment of a guardian. An 
appointment which is not lawful but null 


and void cannot extend the period of minor¬ 
ity. 5. 19 of the Guardians and Wards Act 
specifically prohibits the Court from making 
an appointment of a guardian for a person 
whose father is alive and who is not unfit 
to be guardian. An appointment of guar¬ 
dian for such a minor is not a lawful ap¬ 
pointment, as it is one which cannot be 
made under the Guardians and Wards Act 
The Court has always got the power to va¬ 
cate or rescind such an order which should 
never have been made. Nor would such an 
order extend the period of minority to 21 
years under S. 3 of the Act. 32 S.L.R. 
215. The grant of letters of administration 
does not amount to the appointment of a 
guardian of the property of the minor con¬ 
cerned so as to extend the period of the 
minority under S. 3. See 18 I.C. 378=24 
M.L.J^ 450. Release of the minor from 
the guardianship of the appointed guardian 
does not make him a major so as to affect 
limitation. Such a minor becomes major 
after the age of 21 years. 58 I.C. 196.- 
Whether age of majority is postponed to 21 
if the order of appointment of guardian is 

invalid, see. 99 I.C. 213=1927 M. 36. Where 

an appointment of guardian to a minor is 
cancelled by an appellate Court, there is in 
fact no valid appointment at all and the age 
of majority in such cases is 18 and not 21. 
14 I.C. 301=15 O.C. 153. But see also 6 
P. L. J. 273, infra. Once a guardian is 
appointed, the age of the majority of the 
minor is 21 years and the mere fact that the 
certificate of guardianship is subsequently, 
cancelled makes no difference. 61 I.C. 807 
=6 P.L.J. 273. Once a guardian is ap¬ 
pointed a minor does not attain majority 
till the completion of 21 years even if the 
guardian is discharged before the minor is 
18 years of age. Per Das, order ap¬ 

pointing a guardian is not evidence of his 

age. 5 Pat.L.J. 460=57 I.C. 333. 
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TlritiQwL'^ IS bom in British India on the twenty-ninth day of February 1852 and hat . 

at ain^ i^aloHtv aT'th'-fi ^ I" by a & of Justice | 

attains majority at the first moment of the twenty-eighth day of February 1873 

SeT4r4'on™r,sl»”’^ 


the marriage validation act (II OF 1892).! 


Year. 

No. 

f 

Short title. 

1 

Amendment. 

• V 

1892 

1 TI 

The Marriage Validation 
Act. 

[ Repealed in part, Act X of 1914. 


passed in order to validate certain marriages 
o emnized under Part VT of the Christian Marriage Act, 1872. That Act provided for the 

solernnizafion of marriage between persons of whom both were Native Christians but not of 

^ Native Christian: but throS ?^or- 
of th^/ provision of law marriages were permitted to be solemnized under^PaU VI 

eLedien'l th^rrT '^bom one only was a Native Christian; and it was deemed 

xpedient that such marriages having been solemnized in good faith, should be validated. 

iid 1 marriages that this Act was passed. (See Statement of Objects 

rtnO IxvSSOnS. ) 


[29fA January, 1892. 

An Act to_ validate certain marriages sokmnized under Part VI of the Indian 
Christian Marriage Act, 1872. 

A Whereas provision is made in Part VI of the Indian Christian Marriage 

Act, 1872, the solemnization of marriag^es between persons of whom both 

are Native Christians, but not of marriages between persons of whom one only 
IS a Native Christian ; ^ 

And wiierea.s persons licensed under section 9 of the said Act have in 
ivers parts of British India, through ignorance of the law, permitted marriages 
o De solemnized in their presence under the said part between persons of whom 
one IS a Native Christian and the other is not a Native Christian; 

^ And WHERKAS it is expedient that such marriages, having been solcmniz- 
e in gfood faith, should be validated; It is hereby enacted as follows:— 

, 1 [Commencement.] Ref. by the Repealing and Amending Act (X of 


Definition. 


2. In this Act the expression "Native Christian” 
has the same meaning as in the Indian Christian 
Marriage Act, 1872. 

3. All marriages which have already been solemnized under Part VI of 

I Indian Christian Marriage Act, 1872, between 

irregular persons of whom one only was a Native Christian, 

, , , , shall be as good and valid in law as if such marriages 

a be^ solemnized between persons of whom both were Native Christians:, f 
V , , Provided that nothing in this section shall apply to any marriage which 
a een judicially declared to be null and void, or to any case where either of 
e parties has, since the solemnization of such marriage and prior to the com¬ 
mencement of this Act, contracted a valid marriage. 


marriages. 


. leg. ref. 

^ Short title: "The Marriage Validation 


Act, 1892*\ See the Indian Short Titles 

Act (XlVof 1897),tn/ro. 
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4. Certificates of marriages which are declared by the last foregoing sec¬ 
tion to be good and valid in law, and register-books, 
Validation of records of certified copies of true and duly authenticated 

irregular marriages. extracts therefrom, deposited in compliance with the 

law for the time being in force, in so far as the register-books and extracts 
relate to such marriages as aforesaid, shall be received as evidence of such 
marriages as if such marriages had been solemnized between persons of whom 

both were Native Christians. 

i; -References in this Act to the-Indian Christian Marriage Act, 1872, 

shall, so far as may be requisite, be construed as 
Application of Act to j -j,- the corresponding portions of the 

carriages under Act V ^Marriage Act, 1865.^ 

6. If any person licensed under section 9 of the said i^t to grant certi- 

ficates of marriage between Native Christians shall at 

Penalty for solemnizing ^^y time after the commencement of this Act solem- 
irregular marriages. effect to solemnize any marriage under Part 

VI of the said Act or grant any such certificate as therein mentioned, knowing 
that one of the parties to such marriage or affected marriage was at the date o 
such solemnization not a Christian, he shall be liable to have his icence can^lled 
and in addition thereto he shall be deemed to have been guilty of an offence 
prohibited by section 73 of the said Act, and shall be punishable accordingly. 

THE MARRIED WOMEN’S PROPERTY ACT (III OF 1874).=’ 


Year. 

No. 

Short title. 

1874 

Ill ' 

• 

The Married Women's Pro¬ 



perty Act. 


Amendment. 


"Repepled in part. XII of 18^6; VI of 
1888. S. 9; XIT of 1891; XXXIX of 1925. 

Amended. XXXVTII of 1020: XIII of 
1923; XVin of 1927; XXI of 1929. 


[24th February, 1874. 

An Act to explain and amend the law relating to certain married women, and for 

Other purposes. ■ _ . • r. 

Whereas it is expedient to make such provision as hereinafter appears 

for the enjoyment of wages and earnings by women 
Preamble. married before the first day of January, 1866, and 

for insurances on lives by persons married before or after that day: 

And whereas by the Indian Succession Act, 1865, section 4, it is enacted 
that no person shall by marriage acquire any interest in the prope^ of ^the 
person whom he or she marries, nor become incapable of doing any act in respect 
of his or her own property, which he or she could have done, if unmarrie . ^ 

And whereas by force of the said Act all women to whose marriages 
it applies are absolute owners of all property vested in, or acquired by- them, 
and their husbands do not by their marriage acquire any interest in such^p 
oertv but the said Act does not protect such husbands from liabilities on account 
of the debts of their wives contracted before marriage, and does not expressly 
provide for the enforcem ent of claims by or against such wives: _ , 

LEG REF V, p. 457; for proceedings in Council, see 

1 Repealed (except ks to Straits Settle- ibid.. Extra Supplements, dated 2nd August 
K,, YV nf 1R7? and 6th September, 1873, respectively, pp. 9 

"^2For ^he Statement of Objects and and ,12; and tW., .1874, Supplement, i>. 

Reasons, ^see Gazette of India, 1873, Pt. 239* 



3656 


^The Civil Court Manual (Imperial Acts). 
It is hereby enacted as follows:— 


[S. 1 


Short title. 


Extent and application. 


L — Preliminary. 

1. TWs Act may be called The Marhied 
Women s Property Act, 1874. 

2. It extends to the whole of British India, and 

so far as regards ’[British subjects, to all Indian 
States]. 

applies to any married woman who at the 
time of her marriage professed the Hindu, Muhammadan. Buddhist, Sikh or 

SThos? rdigiJs' professed an; 

And the ^[Provincial Government] may from time to time by order 

either retrospechyely from the passing of this Act or prospectiydy.^xemj 
rom the operation of all or any of the proyisions of this Act the members of 
any race, sect or tribe, or part of a race, sect or tribe, to whom ’[it] may consider 
It impossible or inexpedient to apply such provisions. 

The '[Proyincial Goyernment] may also reyoke any such order, but not 
SO that the revocation shall have any retrospective effect. 

reyocations under this section shall be published in the 

Official Gazette. 





3. [Commcnccmcni.] Rep. by the Repealing Act (XII of 1876). 

—Married Women's Wages and Earnings. 


Married woirien’s earn¬ 
ings to be their separate 
property. 


®4. The wapjes and earnings of any married 
woman acquired or gained by her after the passing of 
this Act, in any employment, occupation or trade 
carried on by her and not by her husband, 


and also any money or other property so acquired by her through the 
exercise of any literary, artistic or scientific skill, 


and all savings from and investments of 

perty, 


such wages, earnings and pro- 


shall be deemed to be her separate property, and her receipts alone shall 
be good discharges for such wages, earnings and propertv. 


LEG. REF. 

1 Substituted by A.O.. 1937, for "subiects 
of Her Majesty to the dominions of Princes 
and States in India in alliance with Her 
Majesty”. 

2 Substituted by A.O., 1937, for “Local 
Government” which was substituted for 
“Governor-General in Council” by Act 
XXXVITT of 1920, S. 2 and Sch. i: 

3 Substituted by A.O.. 1937. for “he”. 
-♦Last para, omitted by Act XXXTX of 

1925. S. 392 and Sch. TX. 

®C/. the Married Women’s Propertv 
Act, 1870 (33 k 34 Viet., c. 93). S. 1, 
now repealed bv the Married Women’s Pro¬ 
perty Act, 1882 (45 & 46 Viet., c. 75). 

NOTES. 

^ xr ' I 1 : Application.— The Married 
Women s Property Act whether not applica¬ 
ble to Hindus. See 35 M. 162=10 I.C. 263. 


Put .rrr. also 37 B. 471=15 B.L.R. 320; 25 
M.L.T. 65=37 M, 487 (F.B.): nor to con¬ 
tracts made before the Act. 22 W.R. 175. 
Act applies to persons havinj? an English as 
well as those having an Indian domicile. 12 
C. 522; 4 C. 140. Applicabilitv to Bud¬ 
dhists. .9ee 20 C.L..T. 44. 

Secs. 2 and 6 .—\See also cases cited 
under S. 6.1 S. 6 applies to a policy of 
insurance effected by a Hindu male for the 
benefit of his wife or his children or of his 
wife and children or any of them. 37 M. 
483=25 M.L.T. 65 (F.B.). The words 
“for the benefit of his wife or his wife and 
children or any of them" mean “for the 
benefit of his wife or of his children or any 
of them.” 37 M. 483. “Married woman” 
in S. 2 does not apply to a daughter of the 
assured, even if she is married. 37 M. 
483. 


The Married .Women’s Property Act (III of 1874). 
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S. 6] 


Married women 
effect policy of insurance. 


IIL—Insurance by Wives and Husbands, 

^5. Any married woman may effect a policy of insurance on her own 

behalf and independently of her husband; and the 
same and all benefit thereof, if expressed on the face 
of it to be so effected, shall enure as her separate 
property, and the contract evidenced by such policy shall be as valid as if made 
with an unmarried woman. 

% ^[(1)] A policy of insurance effected by any married man on his own 
^ t. .. I. ^ expressed on the face of it to be for the 

benefi"'orw!7e ^is wife and children, or 

any of them, shall enure and be deemed to be a trust 
for the benefit of his wife, or of his wife and children, or any of them, accord¬ 
ing to the interest so expressed, and shall not, so long as any object of the 
trust remains, be subject to the control of the husband, or to his creditors, or 
form part of his estate. 


LEG. REF. 

^Cf. the Married Wowen’s Property 
Act, 1870 (33 & 34 Viet., c. 93), S. 10, 
para. 1. 

2 Cf. the Married Women’s Property 
Act, 1870 (33 & 34 Viet., c. 93), S. 10. 
para. 2. 

* Re-numbered by S. 2 of Act XIII of 
1923. 

NOTES. 

Sec. 6 .—[See also cases cited under Ss. 1 
and 2, supra,] S. 2 of Act XIII of 1923 
declares that the provisions of S. 6 of the 
Married Women’s Property Act of 1874 
shall apply in the case of any policy effected 
by any Hindu in Madras after 31st Decem¬ 
ber, 1913. It does not further enact that 
they shall not apply to policies effected be¬ 
fore that date. Those policies are govern¬ 
ed by the old Act. 52 M. 936=1929 M. 
825=57 M.L.J. 793. The Act does not 
apply to Hindus. A Hindu wife cannot 
claim the benefit of its provision. 37 B. 
471i=19 I.C. 736=15 Bom.L.R. 320. (See 
also cases cited under S. 1, supra.) S. 6 
does not apply to a policy of assurance ef¬ 
fected by a Hindu on his own life for the 
benefit of his wife and children, and the 
money due on it forms part of the estate of 
the deceased available for payment of his 

debts. 18 C. W. N. 1335=25 I.C. 220. 
But see also 35 M. 162; 37 B. 471; 25 M.L. 
J. 65=37 M. 483 (F.B.). Life insurance 
policy—Wife’s claim as nominee of deceased 
husband. See 114 I.C. 658. The Act 
does not apply to Hindus. The Governor- 
General in Council has no power to exempt 
the Hindu, Mahomedan and Buddhist com¬ 
munities from the operation of the Act. 18 
C.W.N. 1335=20 C.L.J. 44. Act does not 
apply where a wife claims to recover the 
money due to her under a policy of life 
insurance as the nominee of her deceased 

husband. 32 C.W.N. 34=47 C.L.J. 387. 
Where a Hindu male insured his life^ for 
the benefit of his wife and children” and 
died leaving a daughter, held, that S. 6 crea¬ 
tes a trust in favour of the daughter and the 
amount of the policy is not available to the 
creditors, but in cases contemplated by S. 6 

C. C M.—^58 


the beneficiaries have no cause of action 
apart from the Act. 25 M.L.J. 65=37 M. 
483 (F.B.). But see 20 C.L.J. 44, supra. 
In order to constitute a trust “for the benefit 
of the wife” within the meaning of S. 6 of 
the Married Women’s Property Act, it is 
not necessary that the words "for the bene¬ 
fit of the wife” or other words equivalent 
thereto should appear in the policy of in¬ 
surance. If on a reading of the words used 
in the policy, it appears that the assured has 
intended, in the event of his death, that the 
policy should enure for the benefit of his 
wife, then the policy ma}' be deemed to be 
for her benefit. 55 M. 171 = 1932 M. 220= 
62 M.L.J. 111. The word "policy” in S. 6 
means a document or documents evidencing 
the contract between the parties and consti¬ 
tuting the policy. If the document known 
as the “policy” stands alone, and does not 
incorporate in it any other document, only 
the "policy” can be looked at, but if it ex¬ 
pressly incorporates another document, e.g,, 
where the policy contains a provision mak¬ 
ing the proposal and declaration of the as¬ 
sured part of the policy, then such proposal 
or other document must be deemed and 
treated as part of the policy of insurance. 
The Court must therefore in such a case 
look to the proposal or declaration also to 
discover to whom the insurance money is 
payable in a case when the "policy” proper 
does not itself contain any words indicat¬ 
ing to whom the money shall be paid. I.L. 

R. (1938) Mad. 909=1938 Mad. 604= 
(1938) 2 M.L.J. 22 (F.B.). 

Life Insurance Policy—Benefit reserv¬ 
ed FOR WIFE—Suit to enforce—Form.— 
The plaintiff’s husband had insured his life 
for her benefit with a certain company at 
Calcutta. The business of the said company 
was subsequently taken over by the defen¬ 
dant company. The insuoed subsequently 
obtained a loan from the defendants and he 
later on surrendered his policy on receipt 
of a certain amount. After her husband’s 
death the plaintiff sued to recover the insur¬ 
ance amount on the ground that a trust had 
been created in her favour. She stated 
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its. 6 

sum secured by the policy becomes payable, it shall, unless 
Offi • 1 appointed to receive and hold the same, be paid to the 

Official Trustee of the 'fProvince! in which the office at which the insurance 
\as effected is situate, and shall be received and held bv him upon the trusts 
xpressed in the policy, or such of them as are then existing. 



LEG. REF. 

SnbstitiitH by A.O., 1937, for "P resi- 
ncncv , 

, , note.s. 

that the Official Trustee had refused to 
morj in the matter unless she furnished 
funds EfrW. that the contract havinR been 
completed in Calcutta, the proper person to 
sue was the Official Trustee of Pemral. 

furthrr. .S. 59 of the Trusts Act had 
no application because it was not shown that 
the execution of the trust had become im¬ 
practicable or that the Official Trustee bad 
disclaimed trusteeship. 57 M. 536=1934 
M. 2f4=66 M.L.J. 667. 

TNStlR.ANCr MONFY I'.WAPl.F, TO ASSl'RFU—• 
1 RTTST — A'TTArTF ABU.TTY TN F.XFCUTION. 

S. 6 applies to Afahompdans and would 
govern a nolirv rffected bv a Afabomodan 
male on bi^ own life for the benefit of bi<; 
rbildren. A trust is therefore created in 
favour of the person or persons for whose 
benefit the policy is effected though the 
interest taken by them is continjjent. Such 
interest may be transferred and may also be 
released by the beneficiaries as it is not in 
the nature of a mere rierht to sue. The 
effect of such release is to revoke the trust 
54 L.W. S44=I942 Afad. 13Azr(1941) 2 Af. 
L.J. 740. Where a policy of life assurance 
is expressed to he for the benefit of and to 
he payable to the assured or his wife if the 
assured predeceases his wife, no trust is 
rrcated_ in favour of the wife, at once. 
There is no vested interest in the wife un¬ 
til the hanpeninof of the event contemplated 
by the policy, namely, the death of the hus¬ 
band. The latter durincr his lifetime is not 
fettered by any trust in favour of his wife, 
as the trust wotild arise onlv on hi<; death; 
and an assifmment of the policy hv him to a 
‘^trancrer durin^T lifetime is valid and en¬ 
forceable ac^ainst the wife on the death of 
the assured. 45 T..W. 480=(1937) 1 Af.L. 
T. 735=1937 Afad. 645. The circumstance 
that the benefit to the wife under a policy 
of insurance effected by the husband is of a 
continjrcnt character, t.r., dependinp: on her 
surviving her husband if he died before the 
named date mentioned in the policy,, does 
not prevent it from beinp a benefit under S. 
6 of this Act. There will therefore arise 
a trust in favour of the wife under 5>. 6 . 

1937 Af.W.N. 303=1937 Afad. 571=45 L. 

W. 616. An endowment policy on the life 
of the husband which nominates the wife to 
receive the amount payable in the event of 
the husband’s death, falls within S. 6 of 
the Act. and creates a trust in favour of the 
wife. The fact that the wife’s interest is 
rendered contingent by special provision in 
the nomination does not prevent or affect 
the creation of a valid trust. I. L. R. 


al. l\7. Where the money under a polirv 
of in.iirance is made payable to "seff ^ 

wife, the words "self or wife” can Z 
ronstnied to mean that the policy is to he 

or the benefit of the assured or in tt,. 

event of his death before the policVmaffi! 

res. ,t ,s to he for the benefit of his wife 
That is the only reasonable interpretation to 
he placed upon the words "self or wife"* 
there ,S therefore a trust created in hyom 
of the wife of the assured in the event of 
die assured dyine before the policy matures. 
And there can he a contingent trust under 

I Mad. 909 

^193R ^fad. 604=n93R') 2 Af.L.T. 22 (F 

B.>. mere a policy of life insurance ef- 

fccted by a person contained a statement 

that the amount due thereon should be paid 

to the assured at the expiry of the period 

of 15 years, or to his wife on the death of 

the assured if earlier, the policy must be 

taken to be for the benefit of the wife of 

impixsima 

the policy is for the benefit of the wife” 
are not to he found in the policy. A trust 
in favour of the wife attaches itself to the 
nohev under S. 6 from the very moment of 
its birth, althoujrh the wife is not entitled 
to clairn anything^ under the policy unless 
and until the event referred to in the policy 
happens. Tt is not open to a creditor of 
the assured to treat it as the property of 
the assured. T.L.R. (193R) Afad. 867= 
1938 Afad. 413=(1938) 1 Af.L.T. 281. 

Where there is no mention in the policy it¬ 
self that it was for the benefit of the wife 
and children hut there is a statement in the 
proposal form that the object of the policy 
was for "family provision." such statement 
IS not sufficient to bring the policy w’ithin 
the ambit of S. 6 . Afost married men tak¬ 
ing out insurance policies on their lives pay¬ 
able only at death do so with the intention 
of making provision for their family, but it 
docs not follow that they intend to divest 
themselves of all interest in the policy and 
to create an irrevocable trust in favour of 
the wife or children. I.L.R. (1940) Nag. 
509=1938 Nag. 321. A policy of life 
assurance contained the words “to the 
person or persons legally entitled thereto” 
against the column in the policy headed “to 
whom payable." The object of the policy 
as stated in the application by the assured 
was “for the maintenance of the family.” 
Held, that no trust was created in favour of 
the wife and children of the assured in 
respect of the amount pa>*able under the 
policy as the requirements of the section had 
not been fulfilled; that the word “family” in 
the application was much wider than the 
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And in reference to such sum he shall stand in the same position in all 
respects as if he had been duly appointed trustee thereof by a High Court, under 
Act No! XVil of 1864 '^[to constitute an Office of Official Trustee], section 10. 

Nothing herein contained shall operate to destroy or impede the right of 
any creditor to be paid out of the proceeds of any policy of assurance which 
may have been effected with intent to defraud creditors. 

H(2) Notwithstanding anything contained in section 2, the provisions of 
sub-section (1) shall apply in the case of any policy of insurance such as is 
referred to therein which is effected by any Hindu, Muhammadan, Sikh or Jain, 
in Madras, after the thirty-first day of December, 1913, or in any other part of 
British India, after the first day of April, 1923: 

Provided that nothing herein contained shall affect any right or liability 
which has accrued or been incurred under any decree of a competent Court passed 

before the first day of April, 1923.] 


LEG. RKF. 

’ See now the Official Trustees Act (TT of 

1913 ). . ^ ^ 

2 Inserted by Act XITT of 1923, S. 2. 

NOTES. 

words **wife and children*’, who alone, under 
S. 6 of this Act, could be the proper objects 
of the trust: that the policy and the policy 
alone and not the application for the issue 
of the policy was the document to be looked 
at for purposes of the Act; and that conse¬ 
quently the amount due under the policy 
could be attached after the death of the 

•assured for a debt dOe by him. 1936 M, 635 
=71 M.L.J. 39. S. 6 contemplates that m 
order that there may be a valid trust m 
favour of the wife or the wife and children 
of the assured; the policy must be expi^ssed 
OH' the fjice of it to be for the benefit of 
them. The sum payable under an insurance 
policy was payable at death or at fift>’-nye to 
the insured, but in the event of his death 
before his wife, it was to go to the yufe, and 
failing his wife, to the insured, his pecu- 
tors etc. The insured having died before 
he reached fiftv-five: ' H-eld that the policy 
formed part of his estate, and the amount 
could, be attached in execution of a decree 
against the deceased. 58 B. 513=36 Bom. 

L.R. 608=1934 B. 296. , , n 

OmaAL Trustee. —S. 6 does not at all 
require as a condition precedent to the crea¬ 
tion of a trust in favour of the wife of the 
assured that the money should be made pay¬ 
able to the Official Trustee. The object of 
the section is to create a valid trust in res¬ 
pect of the policy moneys without any trust 
deed or any other document being executed 
either in favour of the beneficiary or in 
favour of a trustee and without any trustee 
being nominated. The fact that the insured 
has not named a trustee whether such trus¬ 
tee be the Official Trustee or not is no 
ground for holding that the money made 
payable to a wife is not for her benefit. 32 
S.L.R. 138=1938 Sind 20. Under S. 6 (1), 


nara. 2 of the Act the Official Trustee, un¬ 
less other trustees are appointed, is the per- 
.son to receive the proceeds of an insurance 
policy and he is bound to hold it upon the 
trusts created. T.L.R. 0939) 2 Cal. 526 
= 194t) Cal. 169. The Official Trustee, men¬ 
tioned in S. 6 of the Act is not the legal 
person referred to in the Official Trustees 
Act of 1Q13. who is a corporation sole. The 
Official Trustee referred to in S. 6, who was 
appointed under the provisions of S. 10 of 
the Act. XVTT of 1864. has altogether dis¬ 
appeared. That Office no longer exists and 
to that extent the provisions of S. 6 of this 
Act cannot be put into operation. The re¬ 
sult is that to enforce the provisions of that 
section with regard to any policy which is 
issued under it, trustees must be appointed 
either by deed executed by the husband in 
his lifetime, or by the Court under the 
powers which it has to appoint trustees 
under the Indian Trusts Act. It is not 
therefore, necessary to appoint the Official 
Trustee, that is to say, the holder of the 
Office created under the provisions of the 
Official Trustees Act of 1913. Nor is it 
necessary for the Court to appoint more 
than one trustee, as there is nothing in the 
Act providing that any number of trustees 
must be appointed. 41 C.W.N. 517=1,L. 

R. (1937) 2 Cal. 67=1937 Cal. 379. See 
also I.L.R. (1939) 2 Cal. 526=1940 Cal. 

169. ^ . 

(Section as amended in 1923)» S. 6 (2): 

Construction and scope— PoLiaES effected 
BEFORE 1913.—S. 6 as amended in 1923 would 
apply to a,policy effected before 1913. Sub- 

S. (2) of S. 6 which was added by the 
amending Act of 1923 cannot be construed 
as a declaratory enactment declaring what 
the previous law was, and therefore from 
the positive nature of the enactment that 
from a particular date the Act should apply, 
it does not arise by necessary implication 
that the Act would not apply to a policy, 
effected before that date. 54 L.W. 544= 
(1941) 2 M.L.J. 740=1942 Mad. 136. 
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iV.—Legal Proceedings by and against Married Women. 

^7. A married woman may maintain a suit in her own. name for the reco- 

Married women may take oi property of any description which, by force 

legal proceedings. the said Indian Succession Act, 1865, or of this 

Act, is her separate property; and she shall have, in 
ner own name, the same remedies, both civil and criminal, against all persons, 

h security of such property, as if she were unmarried, and 

she shall be liable to such suits, processes, and orders in respect of such pro¬ 
perty as she would be liable to if she were unmarried. 

8. If a married woman (whether married before or after the first day of 

Wife’s liability for post- J^^i^ary, 1866), possesses separate property, and if 
nuptial debts. any person enters into a contract with her with refer- 

, ence to such propertv, or on the faith that her obliga¬ 

tion arising out of such contract will be satisfied out of her separate propel 

such person shall be entitled to sue her, and, to the extent of her separate propertv 

to recover against her whatever he rrtight have recovered in such suit had she 

been unmarried at the date of the contract and continued unmarried at the exe¬ 
cution of the decree: 


[Provided that nothing herein contained shall— 

(a) entitle such person to recover anything by attachment and sale or 

othemise out of any property which has been transferred to a woman or for 
her benefit on condition that she shall have no power during her marriage to 
transfer or charge the same or her beneficial interest therein, or * 

(b) affect the liability of a husband for debts contracted by his wife's 
agency expressed or implied.] 


V.—HushancTs liahilifv for Wife^s dchhs. 

^9. A husband married after the thirtv-first dav of December, 1865, shall 

. Husband not liable for by reason only of such marriage, be liable to the 

wife’s ante-nuptial debts. debts of his wife contracted before marriage, but the 

vvife shall be liable to be sued for, and shall, to the 
extent of her separate property, be liable to satisfy such debts as if she had 
continued unmarried: 

Provided that nothing contained in this section shall * *] invali- 

any contract into which a husband may, before 
passing of this Act. have entered in consideration 
of his wife's ante-nuptial debts. 

^ for Wife's breach of irxist or devastation. 

in. Where a woman is a trustee, executrix or administratrix, either 

before or after marriage, her husband shall not, un¬ 
less he acts^ or intermeddles in the trust or adminis¬ 
tration, be liable for any breach of trust committed by 
her, or for any misapplication, loss or damage to the 


Extent of husband’s liabi¬ 
lity for wife’s breach of 
trust or devastation. 


LEG. REF. 

^ Cf. the Married Women’s Propertv 
Act, 1870 (33 and 34 Viet., c. 93), S. 11 
repealed by Act. 1882 (45 and 46 Viet., c. 75). 

2 Substituted by Act XXT of 1929. S. 2 
for old proviso which stood as follows: 
“Provided that nothing herein contained 
shall affect the liability of a husband for 
debts contracted by his wife’s agency, ex¬ 
press or implied [or render a married woman 
liable to arrest or to imprisonment in exe¬ 
cution of a decrecl”. The words in brackets 
omitted by Act VI of 1888, S. 9. 

3 Cf. the Married Women’s Property Act 
'1870 (33 and 34 Viet., c. 93), S. 12. 

♦ The words “affect any suit instituted 


before the passing of this Act, nor” omitted 
by Act XII of 1891. 

«Inserted by Act XVIII of 1927, S. 3. 


NOTES 

1 c. 285 ! 4 C. 140; 30 M. 
378: 18 M. 19; 10 C.L.R. 536. 

Sec. 11 B. 348. Under S. 8 

apart altogether from the proviso introduced 
by ^* 3 of Act XXI of 1929, before a creditor 
can obtain a decree against a married woman 
on her contracts much more has to be done 
man mere proof of the contract and breach. 
The question in each case is whether the 
contract of the married woman was at all 
covered by the operative part of the sec- 
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estate of the deceased caused or made by her, or for any loss to such estate 
arising from her neglect to get in any part of the property of the deceased.] 

THE MEASURES OF LENGTH ACT (II OF 1889). 

PREFATORY NOTE—The Hon’ble Mr. Scoble in moving for leave to introduce 
a Bill to declare the Imperial yard for the United Kingdom to be the legal standard mea¬ 
sure of length in British India said:— 

“The Bill has its origin in five communications from Bengal, Madras, Bombay, 
goon and Karachi, Chambers of Commerce asking that the English standard yard may be 

declared by law to be the standard measure of length for British India. , 

“The Bengal and Rangoon Chambers base their request on the general ground that it 
is anomalous that there should be no legal standard of length in this country while there is 
one in the United Kingdom, and that the absence of such a standard causes, their opinion 
‘difficulties in the working of the piecegoods trade of the country . The Karachi Chambers 
representation is in similar general terms, there mam ground being that in the working of 
the piecegoods trade of this coimtry a standard of length essentially necessary for the 
protection and convenience of the same. But the Bombay and Madras Chambers go more 
fnto pLticulars and urge the fixing of a,legal standard of length on the 
the existing law, the marking of false lengffis on cloth goods is not punishable and ought to 

bemad^so^o^t entering upon the question whether the existing law is sufficient to deal 
with cases of cheating by false measurements, I think it must be admitted to be desirable 
that some standard measure of length should be adopted, and that by the adoption !^ch 
a standard fraud will be at all events rendered more difficult than it is at present. This is 

not the first time that the question has been considered by your Lordships 

r,^i(^npl 9 trarhv introduced a Bill to regulate the weights and measures of British India and 
Colonel Strachy mtroduce^^^^ a definite basis the multitude of transac- 

S the Se”retery of sLte and Act XXXI of 1871, which took its place relates only to measures 

of “‘|,^fP^''through the report of the committee which was appointed in 1868 to revise 

On rnpasure for British India and which report was the basis of the 

the system o w ig stated ‘with reference to measures of length, the English yard, 

legislation of 1870, ^ . generally throughout British India and again in linear 

foot and Works has done much to introduce our, scale. The 

measure the Depart . .. .unerseded the ever varying measures of the Native dynasties 

English yard has P^actic ^ P ” country people now use the English foot and inch, 
throughout Ind'f- In , ^ hv the English yard’ It is probable that in the 20 years which 
and hawkers sell ^'“fse^rLhons were written English measures of length have become 

have elapsed since these obs statement of the Bombay Chamber of Commerce may be 
even more widely used hs snI>-division of feet and inches, is now so generally 

obj«. o< ™ "S - is fo7i“ 

ing to the words which de t * j^^to force in England last year, and 

on the line of the ar to be quite as much needed in this country as at home . 

{See Proceedings in Council, jggg_ y, p. 41; for 

R.p„,f5 .l?s3S cLJn., ^ ‘ *5S. 

see 'Wv i^UppeV Burma (except the Shan State.) by the 

Burma Laws Act 1898 (XIII of 1898), Bunna Code^ ^ ^ Scheduled 

DistricU a 1 im Txiro^87U^^^^ "• 

Act was brought into force on the ISth June, 1889, Genl. Stat. R. and O., 
voi. n.__—---- 


NOTES. 

T T R (1938) 2 Cal. 233:=42 C.W. 
N 577^^938 Cal. m. Under the proviso 
to S 8 a contract entered into with a mar 
ricd woman after April, 1930, caimot ope¬ 
rate against separate property .settled upon 
her without power of anticipation, although 


such settlement was prior to April, 1930. 
I.L.R. (1938) 2 C:al. 233. The proviso 
added to S. 8 saves the effect of restraint. 
But the effective provisions of the Act have 
not been amended. I.L.R. (1938) 2 (TaL, 
233. 
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THE MEASURES OF LENGTH ACT (II OF 1889), 

[15f/i February, 1889. 

An Act to declare the Imperial standard yard for the United Kingdom to be the 
legal standard measure of length in British India. 

expedient to declare the imperial standard yard for the 
united Kingdom to be the legal standard measure of length in British India- 
It IS hereby enacted as follows:— ’ 

"■ • (>) Act may be called The Meeshhes 

OF Length Act, 1889. 

(2) It extends to the whole of British India; and 

(3) It shall come into force on such day" as the Central Government 
may appoint in this behalf. 

2. The imperial standard yard for the United Kingdom shall be the legal 

standard measure of length in British India and be 
called the standard yard. 

3. A copy, approved by the Provincial Government of the imperial 

length of standard yard stanoaro yard for the United Kingdom shall be kept 
E. ^ 2 ,p . . , ^ such place within the limits of the "[Province] as 

the [Provincial Government] may prescribe, and shall be the standard for 
determining the length of the standard yard. 

ft,- [Provided that, until action is taken by the Provincial Government under 
^is section the copy of the Imperial standard yard ap^oved by the Central 

Arf commencement of Part III of the GovemLnt of India 

cribed before that date by the Central Government, shall be the standard for 
determining the length of the standard yard in each province.] 

4. One-third part of the standard yard shall be called a- standard foot and 

Standard foot and inch. thirty-sixth part of such a yard shall be called a 

standard inch. 

5. Any measure having stamped thereon or affixed thereto a certihcate 

Presumption in favour "[before the first day of April, 

of accuracy of certified i. . V authority of any Government in 

measures. British India or on or after that date under the autho* 

,, - f 1 Provincial Government] and statin? that 

ful ^ ^ l^^&th of the standard yard or that a measure marked 

T fL ^ K u Standard foot or standard 

inch, as the case may be shall, when produced beforeany Court by any public 

fn an '"TV''" P^^suance of any direction published 

in an Official Gazette -[by order of the Provincial Governm^t] or by amr person 

actmg under the general or special authority of such a public servant be deemed 
to be correct until its inaccuracy is proved. ^ 

6. A public servant having in pursuance of such a direction charge of such 

Inspection of certified ^J^^^^ure as is mentioned in the last foregoing section 

measures by the public. shall allow any person to inspect it free of charge at 

reasonable times and to compare therewith or with 


LEG. REF. 

^Came into force on 15th June, 1889. 

3 Substituted by A.O., 1937. 

3 Inserted by A.O., 1937. 

* Substituted by A.O., 1937, for "under 


^e authority of the Governor-General 
Comicil or of a Local Government”. 

^ Substituted by A.O., 1937, for “by,ore 
of the Governor-General in Council or b: 
Local Government,” 
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any measure marked thereon any measure which such person may have in his 
possession. 

7. There shall be kept by the Commissioner of Police in the Town of 

Calcutta under section 55 of the Calcutta Police Act, 
Certified measures to be 1866, i[* * * ’ *] by the Commissioner of Police 
kept by authorities required jjj Madras under section 32 of the Madras 

by existing enactments to Police Act, 1888, by the Municipal Commissioner 

keep measures of length. Bombay under section 418 of the City 

of Bombay Municipal Act, 1888, and by the District Magistrate under section 20 
of Regulation XII of 1827 of the Bombay Code, such certified measures of the 
standard yard, standard foot and standard inch as are mentioned in section 5. 

THE INDIAN MEDICAL COUNCIL ACT (XXVII OF 1933). 


Year. 


No. 


Short title. 


Amendment. 


Definitions. 


1933 XXVII The Indian Medical Council Act, 1933. Amended by Act V of 1934. 

[23rd September, 1933. 

An Act to constitute a Medical Council in India. 

Whereas it is expedient to constitute a Medical Council in India in order 
to establish a uniform minimum standard of higher qualifications in medicine 
for all provinces; It is hereby enacted as follows:— 

Short title, extent and 1. (1) This Act may be called The Indian 

commencement. Medical Council Act, 1933. 

(2) It extends to the whole of British India. 

(3) It shall come into force on such date as the Central Government 
nxay^ by notification in the Official Gazette, appoint. 

2. In this Act, unless there is anything repug- 
Definitions. subject or context,— 

(a) ^[“British Indian University’’ means any university in British India 
established by an Indian law and having a medical faculty] ; 

{b) “the Council” means the Medical Council of India constituted under 
this Act; 

(c) “medical institution” means any institution, within or without British 
India, which grants decrees, diplomas or licences in medicine; 

(d) „ “medicine” means modern scientific medicine and includes surgery 
and obstetrics, but does not include veterinary medicine and surgery; 

(e) ‘'Provincial Medical Council” means a medical council constituted 
under an Act of ®'[a Local or Provincial Legislature] to regulate the registration 
of medical practitioners; 

(/) “Provincial Medical Register” means a register maintained under an 
Act of ®'[a Local or Provincial Legislature] to regulate the registration of medi¬ 
cal practitioners; 

{g) “recognised medical qualification” means any of the medical qualifi¬ 
cations included in the First and Second Schedules; and 

(h) “Regulation” means a Regulation made imder section 18. 


' LEG. REF. 

1 Certzun words omitted by Act XXIV of 
1934. S, 2 and Sch. 1. 


2 Substituted by A. O., 1937. 

® Substituted by A.O., 1937, for ”a local 
legislature** 
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Constitution and com- , Central Government shall cause 

position of the Council. to be constituted a Council consisting of the followinp- 

members, namely:— ^ 

Cemra/cwemm.'”.?" ‘[the 

(b) one member from each British Indian University, to be elected bv the 

members of the Senate of the University (or in the case of the Universitv of 
Lucknow, the Court 2[* * > * ^ me umversity of 

from amongst the members of the medical faculty of the university; *1* * * 

(c) one member from each province where a Provincial Medical Reristei- 
IS maintained, to be elected from amongst themselves by persons enrolled on Se 

T medical qualifications or medical qualifications 

granted by a British Indian University; and 

(d) ^'[four] members to be nominated by the Central Government 

(2) The President of the Council shall be elected by the members of the 
Council from amongst themselves: 

, Provided that for four years from the first constitution of the Council 

the President shall be a person nominated by the Central Government who 

shall hold office during the pleasure of the Central Government and where 

he IS not already a member, shall be a member of the Council in addition to the 
members prescribed in sub-section (1). 

(3) No act done by the Council shall be questioned on the ground merely 

of the existence of any vacancy in, or any defect in the constitution of the 
Council. * 

. ^ or clause (c) of sub-section (1) of 

Mode of election. section 3 shall be conducted by the ‘[Central Gov- 

ernment], in such manner as it may think fit. ’[♦ *] 

cu 11 k dispute anses regarding any election to the Council, it 

shall be referred to the ‘[Central Government] whose decision shall be final. 

5. (1) No person shall be eligible for nomination or election under 

Restrictions of nomina- (a) or (b) of sub-section (1) of section (3) 

lions and elections. unless he possesses a recognised medical qualification 

University. ^ medical qualification granted by a British Indian 

section ^?n^f shall be eligible for nomination under clause (a) of sub- 

a ProvinciM Med*iraTB resides in the province concerned, and, where 

led on that register maintained in that province, unless he is enrol- 

section^^\^f “nder clause (b) of sub-' 

Professor Ass'cta years’ experience as a 

Lhods Professor, Lecturer or Reader in Medical Colleges or 

one person may at the same lime serve as a member in more than 

6. The Council so constituted shdl be a body corporate by the name of 

Incorporation of the ^ Couna] of India, having perpetual suc- 

Council. ^ common seal, with power to acquire and 

conlracl, and shall by ih, sS nam?S‘Jand beTek^ 

2 Omitted by A.O , 1937 r subject to any instructions the 

3 Substituted by A.O., 1937, for -'three-. this"'^TaVrTmffied by^A,"o ml “ 
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7. (1) All elected President shall hold office for a term not exceeding five 

years and not extending beyond the expiry of the 
Term of office. term for which he has been nominated or elected to 

be a member of the Council. 


(2) A member, other than a nominated President, shall hold office for 
the term of five years from the date of his nomination or election or until his 
successor shall have been duly nominated or elected, whichever is longer. 

(3) Where the said term of five years is about to expire in respect of 
any member, his successor may be nominated or elected at any time within 
three months before the said term expires, but shall not assume office until the 
said term has expired. 


8 . (1) The Council shall hold its first meeting at such time and place as 

Meetines of the Council. appointed by the [Central Government] and 

^ thereafter the Council shall meet at least once in each 

year at such time and place as may be appointed by the Council. 

(2) Until otherwise provided by Regulations, ten members of the Coun¬ 
cil shall form a quorum, and all the acts of the Council shall be decided by a 
majority of the members present and voting. 


Officers Committees and 9 a) The Council shall— 

servants of the Council. 

(a) elect from amongst its members a vice-President; 

(b) constitute from amongst its members an Executive Committee, and 
such other Committees for general or special purposes as the Council deems 
necessary to.carry out the purposes of this Act; 

(c) appoint a Secretary^ who may also, if deemed expedient, act as 
Treasurer; 

(d) appoint or nominate such other officers and servants as the Council 
deems necessary to carry out the purposes of this Act; 

(e) require and take from the Secretary, or from any other officer or 
servant, such security for the due performance of his duties as the Council 
deems necessary; and 

(/) with the previous sanction of the [Central Government] fix the re¬ 
muneration and allowances to be paid to the President, Vice-President, mem¬ 
bers, officers and servants of the Council. 

(2) Notwithstanding anything contained in clause (c) of sub-section 
( 1 ), for the four years from the commencement of this Act, the Secretary of 
the ^Council shall be a person appointed by the [Central Government], who 
shall hold office during the pleasure of the [Central Government]. 


10. (1) The Executive Committee shall consist of seven members, of 

^ . whom five shall be elected by the Council from 

The Executive Committee . its members. 

(2) The President and Vice-President of the Council shall be members 
ex officio of the Executive Committee, and shall be President and Vice- 
President, respectively, of that Committee. 

(3) In addition to the powers and duties conferred and imposed upon 
it by this Act, the Executive Committee shall exercise and discharge such 
powers and duties as the Council may confer or impose upon it by any Regula¬ 
tions which may be made in this behalf. 


Recognition of medical 
qualifica tions . . granted by 
medical institutions in 
British India. 


11. (1) The medical qualifications granted by 

medical institutions in British India which are includ¬ 
ed in the First Schedule shall be recognised medical 
qualifications for the purposes of this Act. 


C C. M.-459 
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(2) Any medical institution in British India which grants a medical 
qualification not included in the First Schedule may apply to the [Central 
Government] to have such qualification recognised, and the [Central Govern¬ 
ment] after consulting the Council, may, by notification in the [Official Gazette] 
amend the First Schedule so as to include such qualification therein. 

(3) Such notification may also direct than an enti 7 shall be made in the 
last column of the First Schedule against such medical qualification declaring 
that it shall be a recognised medical qualification only when granted after a 
specified date. 

(4) The Council shall, as soon as may be and without application being 
made, make all necessary arrangements for the inspection of the medical courses 
and examinations of the Universities of Patna * *] and Andhra, and 
shall submit their recommendations to the [Central Government] regarding the 
inclusion in the First Schedule of the medical qualifications granted by these 
Universities. 


12. The medical qualifications granted by medical institutions outside 

British India which are included in the Second Sche- 
Non-Indian qiualifications recognised medical qualifications for the 

recognised. purposes of this Act, and shall be sufficient qualifica¬ 

tion for enrolment on any Provincial Medical 

Register. 


for modifying the Second 
Schedule. 


13. (1) At any time during the period of four years after the commence¬ 

ment of this Act, the Council may enter into negotia- 
Iransitory arrangements uons with the authority in any State or country out- 

side British India which is entrusted by the law of 
such State or country with the maintenance of a 
register of medical practitioners, for the settling of a scheme of reciprocity for 
the recognition of medical qualifications, and the course of such negotiations 
shall be reported to the [Central Government] along with the decisions of the 
Council to recognise or to refuse to recognise the medical qualifications proposed 
by such authority for recognition in British India. 


(2) In so far as the decisions of the Council to recognise medical quali¬ 
fications are accepted by the [Central Government], they shall be embodied in a 
resolution and published in the [Official Gazette], and such resolution shall 
specify or indicate with sufficient accuracy all medical qualifications finally 
approved for recognition in British India: 


Provided that where any such resolution specifies or indicates a medical 
qualification which is not included in the Second Schedule, the [Central Gov¬ 
ernment] may, by notification in the [Official Gazette], amend the Second 
Schedule so as to include such qualification therein, and such amendment may 
further direct that such qualification shall be deemed to be a recognised medical 
qualification for the purposes of this Act only when granted after a specified 
date. 


(3) Within one month before the expiry of the period of four years from 
the commencement of this Act, the [Central Government] shall frame a sche¬ 
dule to include all medical qualifications which have been specified or indicated 
by 2[it] in resolutions made under sub-section (2), and shall publish the said 
schedule in the [Official Gazette], and such schedule shall be substituted for the 
Second Schedule with effect from the expiry of the said period of four years, 
and shall then have force as if it had been enacted in this Act: 


LEG. REF. 

1 Word “Rangoon” omitted by A.O., 1937. 


»Substituted by A.O., 1937, for “him*. 
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Provided that the [Central Government] shall include in the said sche¬ 
dule all medical qualifications included in the Second Schedule which were 

granted before the expiry of the said period of four years. 

14 . (1) At any time after the expiry of the period of four years after the 

commencement of this Act, the Council may complete 
Permanent arrangements qj. enter into negotiations with the authority in 

for modifying the Second State or country outside British India which by 

Schedule. St2Lic or country is entrusted with 

the maintenance of a register of medical practitioneis, for the settling of a 
scheme of reciprocity for the recognition of medical qualifications^ and in pur¬ 
suance of any such scheme the [Central Government] may, by notification in the 
[Official Gazette], amend the Second Schedule so as to include therein any 
medical qualification which the Council has decided should be recognised. 

(2) Such notification may also direct that an entry shall be made in the 
last column of the First Schedule against such medical qualification declaring 
that it shall be a recognised medical qualification only when granted after a 

specified date. . • i i ^ -i 

(3) The [Central Government], after consultation with the Council, may, 

by notification in the [Official Gazette], amend the Second Schedule by directing 
that an entry be made therein in respect of any medical qualification, declaring 
that it shall be a recognised medical qualification only when granted before a 

specified date. 

(4) Where the Council has refused to recognise any medical quahhcation 
which has been proposed for recognition by any such authority, that authority 
may apply to the [Central Government], and the [Central Government], after 
considering such application and after consulting the Council, may, by notifi- 
cdfon in the [Official Gazette], amend the Second Schedule so as to include such 
qualification therein, and the provisions of sub-section (2) shall apply to such 

notification. . . t i- i ■ , ^ • j 

15 Every medical institution in British India which grants recognised 

medical qualification shall furnish such information 
as the Council may, from time to time, require as to 
the courses of study and examinations to be undergone 
in order to obtain such qualification, as to the ages at 
which such courses of study and examinations are required to be undergone 
and such qualification is conferred, and generally as to the requisites for obtain¬ 
ing such Committee shall appoint such number of medical 

inspectors as it may deem requisite to attend at any 
Inspection of examina- qj- all of the examinations held by medical institutions 
tions. iji British India for the purpose of granting recognis¬ 
ed medical qualifications. . 

(2) Inspectors appointed under this section shall not interfere with the 

conduct of any examination, but they shall report to the Executive Committee on 
the sufficiency of every examination which they attend and on any other matters 
in regard to which the Executive Committee may require them to report. 

(3) The Executive Committee shall forward a copy of any such report to 
the medical institution concerned, and shall also forward a copy, with the re¬ 
marks of such institution thereon, to the [Central Government]. 

T16-A. (1) The Council may appoint such number of visitors as it may 

^ ' deem requisite to attend at any or all of the examina- 

Visitors at examinations, tions held by medical institutions in British India for 

the purpose of granting recognized medical qualifica¬ 
tions.^_ 

LEG. REF. 

1 Inserted by Act IV of 1942 


Power to require infor-. 
mation as to courses of 
study and examinations. 
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(2) Any person, whether he is a member of the Council or not mav he 

appointed as a visitor under this section; but a person who is appointed as an 

inspector under section 16 for any examination .shall not be appointed as a visit-nr 
for the same examination. visitor 

(3) Visitors appointed under this section shall not interfere with the con 
duct of any examination, but they shall report to the President of the Council 
on the sufficiency of every examination which they attend and on any other 
matters in regard to which the Council may require them to report. 

(4) The report of a visitor shall be treated as confidential unless in anv 

particular case the President of the Council otherwise directs. ] ^ 

17. (1) When upon report by the Executive Committee *[or by a visitor 

Withdrawal of recoRni- section 16-A] it appears to the 

lion. Council that the courses of study and examination to 

r . j , . . through in any medical institution in British 

India in order to obtain a recognised medical qualification or that the standards 

of proficiency required from candidates at any examination held for the purpose of 

granting such qualification are not such as to secure to persons holding such qualifi 

^tion the knowledge and skill requisite for the efficient practice of medicine the 

Council shall make a representation to that effect to the [Central Governmentl 

(2) After considering such representation, the [Central Govemmentl 

may send it to the [Provincial Government] of the province in which the 

medical institution is situated, and the [Provincial Government] shall forward 
It, along with such remarks as it may choose to make, to the medical institution, 
with an intimation of the period within which the medical institution may sub- 
rnit its explanation to the [Provincial Government]. 

, the receipt of the explanation or^ where no explanation is sub- 

mitted within the period fixed, then on the expirj- of that period, the [Provincial 
Government] shall make its recommendations to the [Central Government]. 

(4) The [Central Government], after making such further inquiry if 
any, as [it] may think fit, may, by notification in the [Official Gazette] direct 
that an entry shall be made in the First Schedule against the said medical qualifi¬ 
cation declaring that it shall be a recognized medical qualification only when 
granted before a specified date. ^ 

18. (1) The Coundl may, with the previous sanction of the [Central 

Power to make regula- ^^[^S^'^tions generally to carr)' 

lions. out the puiposes of this Act, and, without prejudice 

provide for— generality of this power such Regulations may 

(a) the management of the property of the Council; 

summoning and holding of meetings of the Council, the times and 

fhe held, the conduct of business thereat and 

the number of members necessary to constitute a iiuorum; 

'■esignation of members of the Council and the filling of casual 

* A 4 1 ^ 

(</) the powers and duties of the President and Vice-President- 

Commi of. appointment of the Executive Committee and other 

summoning and holding of meetings, and the conduct of busi- 
ness ot such Committees; 

‘he powers and duties of the Secretary and 
other officers and servants of the Council; ^ 

and visitorsp\^Sf°'"*"'^"^’ procedure of medical ’[inspectors 

RegulatVoL provision may be made by 


LEG. REF. 

1 Inserted by Act IV of 1942. 


3Substituted by A.0.,*1937, for “he”. 
"Substituted by Act IV of 1942. 
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(2) Until the first Council is constituted under this Act, any Regulations 
which may be made under sub-section (1) may be made by the [Central Gov¬ 
ernment] and any Regulation so made may be altered or rescinded by the 
Council in exercise of its powers under sub-section (1). 

19. (1) The Council shall furnish such reports. 

Information to be fur- copies of its minutes, abstracts of its accounts, and 

nished by Council, and pub- information to the [Central Government] as ^it] 

hcation thereof. 

may require. 

(2) The [Central Government] may publish, in such manner as '[it] may 
think fit, any report, copy, abstract or other information furnished to *[it] 
under this section or under section 16. 

20 (1) Whenever it is made to appear to the [Central Government] that 

the Council is not complying with any of the provi- 
Commissions of inquiry. [Central Government] may refer 

the particulars of the complaint to a Commission of Inquiry consisting of three 
persons, two of whom shall be appointed by the [Central Government] one 
being a Judge of a High Court established by Letters Patent of the Crown, 
and one by the Council; and such Commission shall proceed to inquire in a 
summary manner and to report to the [Central Government] as to the truth of 
the matters charged in the complaint, and in case of any charge of de^ult or 
of improper action being found by the Commission to have been established, 
the Commission shall recommend the remedies, if any, which are in its opinion 


necessary. 

(2) The [Central Government] may require _ the Council to adopt the 
remedies so recommended within such time as, having regard to the report of , 
the Commission, ^[it] may think fit; and if the Council fails to comply with 
any such requirement, the [Central Government] may amend the Regpila- 
tions of the Council, or make such provision or order or take such oth^ steps 
as may seem necessary to give effect to the recommendations of the Commis- 

(3) A Commission of Inquiry shall have power to administer oaths, to 
enforce the attendance of witnesses and the production of documents, and shall 
have all such other necessary powers for the purpose of ^y inquiry conducted 
by it as are exercised by a Civil Court under the Code of Civil Procedure, 1908. 

THE FIRST SCHEDULE. 

(See Section 11.) 

Recognised medical qualifications granted by medical institutiofis 

in British India. 


Medical 

Institution. 


University of 
Allahabad. 
University of 
Bombay. 


University of 
Calcutta. 


Recognised medical qualification. 


Bachelor of Medicine and Bachelor of Surgery 


Licentiate in Medicine and Surgery 


« • 


Bachelor of Medicine and Bachelor of Surgery 

Doctor of Medicine 

Master of Surgery 

Licentiate in Medicine and Surgery 


Bachelor of Medicine 
Doctor of Medicine 
Master of Surgery 
Master of Obstetrics 


9 • 


Abbreviation 
for 

registration. 

M-B.,B.S.. All, 

L. M.S., Bom, 

M. B.,B.S., Bom. 
M.D., Bom. 

M.S, Bom. 

L. M.S., Cal. 

M. B., Cal. 

M D., Cal. 

M.S, Cal. 

M O, Cal. 


* Substituted by A. O., 1937, for “him”. 


* Substituted by A.O., 1937, for “he". 
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Medical 

Institution. 


U n vcrsi j of 
Lucknow. 


University of 

Madras. 


Punjab University. 


* [University of 
Patna. 


Recognised medical qualification. 


Baclielor of Medicine and I’achclorof Surgery. 


• • 


^[Doctor of Medic'ne 
Master of Surgery 


T icentiate in Medicine and Surgery 
Bachelor of Medicine and Master of Surgery .. 
Bachelor of Medicine and Bachelor of Surgery. 
Doctor of Medicine 
*[ Master of Surgery 


« • 


• • 


• • 


Ablreviation 

for 

registration. 

M.B., B.S., Luck* 
now. 

M.D. Luck now. 
M.S-i Luck now]. 

L. M.S., Mad. 

M. B , C M.. Mad. 
M.B.. B S.Mad. 
M.D, Mad. 

M.S., Mad.] 


Licentiate in Medicine and Surgery 


.. L.M.S., Pun. 


• • 


Bachelor of Medicine 
®[Bachelorof \fedicine’'and Bachelor'of Surgery 
Doctor of Medicine 


Master of Surgery 


• • 


• • 


Bachelor of Afedicine and Bachelor of Surffery. 
* [Doctor of Medicine 

M of Snru# ry 


M.B., Pun. 

M.B.,B ,S* Pun.] 
M.D., Pun. 

M.S.> Pun. 

M.B., B.S,Patna,] 
M.D, Patna.] 
M,S., Patna. 


THE SECOND SCHEDULE. 

(See section 12.) 

Recognised medical qualifications granted hy medical vtstihitions 

outside British India. 

A. Registrable qualifications admitting primarily to the Medical Register granted 
by licensing bodies in the United Kingdom, as shown in Table (F) set out in the Medical 
Keg^tcr for 1931 printed and published under the direction of the General Council of Medi¬ 
cal Education and Registration of the United Kingdom in pursuance of the Medical Acts, 
1858 and 1886. 

B. Registrable qualifications granted by licensing bodies in British possessions, as 
shown in Table (I) set out in the said Medical Register, other than registrable qualifications 
granted by licensing bodies in India. 

C. Registrable qualifications granted by licensing bodies in Foreign Countries, as 
shown in Tabic (T) set out in the said Medical Register. 


THE INDIAN MEDICAL DEGREES ACT (VII OF 1916). 

\Amcnded by Madras Act XX of 1940.] 

PREFATORY NOTE.—The following is the Statement of Objects and Reasons 
aTipciKicd to the Bill:— 

St.mkment of Orjects and Reasons. —"Acts of the Local Councils provide in many 
of the larger provinces of British India for the registration of persons duly qualified 
to practise wc'itern medicine or surgery, and where such Acts have been passed, Medical 
Councils have been constituted with specific powers and duties. 

It is now considered necessary to supplement this provincial legislation by an Imperial 
Act, restricting the right to issue degrees and diplomas in these systems of medicine and 
surgery to duly constituted authorities, so as to ensure that such degrees and diplomas are 
not issued to unqualified persons. It had been found that diplomas are issued by private 
institutions to untrained or insufficiently trained persons and that many of these diplomas 
are colourable imitation of those issued by recognised Universities and"Corporations. The 
result that recipients of such diplomas are able to pose to the public as possessing qualifi¬ 
cations in medicine and surgery which they do not possess. The present Bill is intended to 
remove the public inconvenience and injury arising out of the present state of affairs. It 
prohibits all persons, save certain specified authorities from issuing or alleging that they 

issue any degre e or di ploma in western medicine or surgery." It also pena- 


T.EG. REF. 

^ Inserted by notification No. F. 34-16|34. 
dated the 23rd .August, 1934, see Go.':eltc of 
India, 1934, Pt. I, p. 973. 

2 Inserted by notification No. F. 43-25|37. 
dated the 11th November, 1937, see Gasettc 
of India, 1937, Pt. T, p. 1813. 
inserted by notification No, F. 43-3|36, 


dated the 31st March, 1936, see Gasette of 
India, 1936, Pt. I, P. 428. 

^ Inserted by notification No. F. 43-10135, 
dated the 11th May, 1935, see Gasette of 
Indio, 1935, Pt. T; p. 656, 

Inserted by Notification No. 43-43-11138, 
dated 5th May, 3938. . . 
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Definition. 


of 

but 

or 


s. 6] The Indian Medical Degrees Act (VII of 1916). 

Uses persons who voluntarily and falsely assume any medical title which is granted either 
by the General Council of Medical Education of the United Kingdom or by the authorities 
constituted under the Act, and further prohibits the use of any colourable imitations of 
such title. The Bill does not affect the right of any person to exercise the profession of 

medicine or to practise as a Physician or Surgeon, provided he does not ? Alin 

cations which he has not got; and its operation is rigidly to the western methods of Allo¬ 
pathic medicine and surgery. Homeopathic, Ayurvedic and Unani Practitioners being ex- 

eluded from the purview of the Bill.” 

THE INDIAN MEDICAL DEGREES ACT (VII OF 1916)3 

[I6th March, 1916. 

An to regulate the grant of titles implying qualifications in western medical 
science and the assumption and use by unqualified persons of such Mies. 
Whereas it is expedient to regulate the grant of titles implying qualifica¬ 
tions in western medical science, and the assumption and use by unqualified per- 

sons of such titles; , r „ 

It is hereby enacted as follows:— , ^ ^ 

1. This Act may be called The Indian Medi- 

Short title. DEGREES AcT, 1916. 

2. In this Act “western medical science” means the western methods 

Allopathic medicine, Obstetrics^ and Surgery, 
does not include the Homeopathic or Ayurvedic 

Unani system of medicine. 

3. The right of conferring, granting, or issuing m British India degrees, 

. , diplomas, licences, certificates or other documents 

Right to confer degrees, implying that the holder, grantee or recipi- 

ent thereof is qualified to practise western medical 

science, shall be exercisable only by the authorities specified in the Schedule, 

and by such other authority as the ^[Provincial Government] by notifi¬ 
cation in the Official Gazette, and subject to such conditions and restrictions as 

•3[it] thinks fit to impose, authorize in this behalf. 

4 Save as provided by section 3, no person in British India shall confer, 

grant, or issue, or hold himself out as entitled to 
confer, grant, or issue any degree, diploma, licence, 
certificate or other document stating or implying that 
the holder, grantee or recipient is qualified to practise 

western medical science. _ « « * • 

5 Whoever contravenes the provisions of section 4 shall be punishable 

with fine which may extend to one thousand rupees; 

Contravention of section person SO contravening is an association, 

4. every member of such association who knowingly 

and wilfully authorise, or permits the contravention, shall be punishable w.th 

fine which may extend to five hundred rupees. 

nne wm y .. assumes, or uses any title or descrip- 

6. Whoever v addition to his name implying that he 

Penalty for falsely assum- holds a degree, diploma, licence or certificate confer- 
ing or using medical granted or issued by any authority rMerred to 

in section 3, or recognized by the General Council of 


Prohibition of unautho- 
rised conferment of de¬ 
grees, etc. 


titles. 


LEG. REF. ' rC ^ 

ipor Statement of Objects and B^so"s 

see Gazeite of India, 1915, Pt. P* «' y 

Report of Sel. Com., see tW., J’ 

p. 7; and for Proceedings mCoimcil, see 

1915, Pt. VI, p. 460; xhid., 1916, Pt. Vl, 
pp. 5 and 206. , . 

2 Substituted for 'Governor-General m 

Council* by A. O., 1937. 

2 Substituted for ‘he* by iota, 


NOTES. 

Secs. 4 and 5.—Where the accused led 
people to believe that his college was an 
allopathic college and awarded certificates 
as allopathic diplomas and granted M. M. 
B ’* degree, implying that the holder was 
qualified to practise western medical science, 
held that the accused was guilty under S. 
34 Cr.L.J. 603=37 C.W.N. 767=1933 

456. Secalso \9ZS S. 7\. 

Secs. 6 and 7.—A person was conduct- 


5 
C 
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PiovidecI that nothing in this section shall apply to the use bv anv nerQnn 

Act'^"he u^p’rl at’dition which, prior to the commencement of this 

Vt, he used m virtue of any degree, diploma, licence or certificate conferred 
upon, or granted or issued to him. conterred 

7. No Court shall take cognizance of an offence punishable under this Act 
Cognizance of offences. except upon complaint made by order of the Provin- 

previous sanction of tu or ^pon complaint made, with the 

Lgistration eiTbhsheJ'K Government, by a Council of Medical 

pro^vincr by any enactment for the time being in force in the 

8 . No Court inferior to that of a Presidency 
Magistrate or a Magistrate of the first class shall try 
any offence punishable under this Act. 


Turisdiction of 
trates. 


Magis- 


SCHEDULE. 

(See Section 3.) 

1. Every University established by an MAct of the Central Legislature], 
i he state medical faculty in Bengal. 

3. The College of Physicians and Surgeons of Bombay. 

4. The Board of Examiners, Medical College, Madras. 


THE MEDICAL DIPLOMAS ACT (XXVIII OF 1939). 

[26th September, 1939. 

An Act to make the provision referred to in sub-section (1) of section 120 

of the Government of India Act, 1935. 

Whereas it is expedient to make the provision relating to medical diplo¬ 
mas granted in the United Kingdom or Burma which is referred to in sub¬ 
section (1) of section 120 of the Government of India Act, 26 Geo. V, c. 2. 
1935; 

It is hereby enacted as follows;— 

Short title and extent, ^ \ called The Medical 

Diplomas Act, 1939. 

(2) It extends to the whole of British India. 

Definitions. 2. In this Act— 

meaning assigned to it in sub-section (7) of 
section 120 of the Government of India Act, 1935; 

(b) ^‘United Kingdom*^ means the United Kingdom of Great Britain and 
Northern Ireland. 


LEG. REF. 

^ Substituted for ‘Act of the Governor- 
General in Council’ by A.O., 1937. 

NOTES. 

mg a dispensarv with a sign hoard which 
contained the initials M.D.B., L.M.H., 

attached to his name, they were contractions 
tor Doctor of Biochcmic Medicines and 
Licentiate of Homeopathic Medicines, He 


was convicted under S. 6. Held, the con¬ 
viction was wrong inasmuch as the initials 
did not represent any degree, diploma, licence 
or certificate issued by anv body or society 
referred to in the section.' 25 Cr.L.T. 709 
—81 I.C. 197=1925 S. 71. See also 143 
I.C. 567=1933 C. 456. As to whether 
such a person could call himself a Doctor 
and escape liability under the section, see 25 

Cr.LJ. 709^:81 I.C. 197=1925 S. 71. 


The Indian Merchandise Marks Act (IV of 1889). 3673 

3. So long as the condition set out in sub-section (3) of section 120 of the 

Government of India Act, 1935. continues to be ful- 

Conditions for excluding filled, a British subject domiciled in the United 
from practice British sub- Kingdom or India who, by virtue of a medical dip- 
jects dmnicil^ed m t e granted to him in the United Kingdom, is, or 

who hold medical diplomas IS entitled to be, registered m the United Kingdom 
granted in the United as a qualified medical practitioner shall not by or 
Kingdom on the ground of binder any law for the time being in force, be ex- 
inadequacy of such diplo- eluded from practising medicine, surger}'^ or mid¬ 
wifery in British India or in any part thereof, or 
from being registered as qualified so to do, on the ground that such diploma 
does not furnish a sufficient guarantee of his possession of the requisite know¬ 
ledge and skill for the practice of medicine, surgery and midwifery, except in 
accordance with the following conditions, namely :■— 

(a) Notice of every proposal for excluding the holders of any such 
diploma from practice or registration shall be given in such form and in such 
manner as the Central Government m^y by rules made in this behalf prescribe, 
to the university or other body granting that diploma, and where such proposal 
is not made by the Central Government, to the Central Government also. 

(b) No such proposal shall become operative until the expiration of 
twelve months after the notices referred to in clause (o) have been given. 

(c) Such a proposal shall not become operative or, as the case may be, 
shall cease to operate, if His Majesty’s Privy Council, on an application made 
to them under sub-section (2) of section 120 of the Government of India Act, 
1935, determine that the diploma in question ought to be recognised as furnishing 
such a sufficient guarantee as aforesaid. 

4. A British subject domiciled in Burma who, by virtue of a medical 

diploma granted to him in the United Kingdom or 
Conditions for excluding Burma, is, or is entitled to be, registered in the 
from practice British sub- United Kingdom as a qualified medical practitioner 

ivho ho°d medica" diSo^as shall not, by or under any law for the time being in 
granted in the United King- force, be excluded from practising medicine, surgery 
dom or Burma on a similar midwiferj'^ in British India or in any part thereof, 
ground. or from being registered as qualified so to do, on the 

ground that such diploma does not furnish a sufficient guarantee of his posses¬ 
sion of the requisite knowledge and skill for the practice of medicine, surgery 
and midwifery, except in accordance with conditions such as are set out in 

clauses (a), (b) and (c) of section 3. 


THE INDIAN MERCHANDISE MARKS ACT (IV OF 1889). 


Rep. in pt. and Am., Act IX of 1891; 

Am. Acts I of 1938 and II of 1941. « ci. c^. \ 

Declared in force in Upper Burma (except the Shan States), 


Act XIII of 1898, S. 




CONTENTS. 


Sections . 

1. Title, extent and commencement. 

2. Definitions. 

Amendment of the Indian Penal Code, 

3. [Repealed. 

Trade Descriptions. 

4. Provisions supplemental to the defi¬ 
nition of false trade description. 

5. Application of trade descriptions. 

6. Penalty for applying a false trade 

C C, M.—460 


Sections . 
description. 

7. Penalty for selling goods to which 
a false trade description is applied. 

Unintentional Contravention of the 
Law relating to marks and 
descriptions. 

8. Unintentional contravention of the 
law relating to marks and descriptions, 
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Sections. 

Forfeiture of goods. 

9. Foreiture of goods. 

Aynendment of Sea Customs Act, 1878. 
10-11. [Reflated.] 

Staynpmg of length of piece-goods memu- 
factured in British India, 

12. Stamping of length of piece-goods 
manufactured in British India. 

Supplemental Pro7n>sions. 

13. Evidence of origin of goods imported 
by sea. 

14. Costs of defence or prosecution. 

15. Limitation of prosecution. 


Sections. 

10. Authority of the Central Government 
to issue instructions as to administration of 
this Act, 

17. Implied warranty on sale of marked 
goods. 

18. Savings. 

19. Definition of piece-goods. 

20. Determination of character of goods 
by sampling. 

21. Information as to commission of 
offence. 

22. Punishment of abetment in India of 
Acts done out of India. 


[1st March, 1889. 

Ah Act to amend the Law relating to Fraudulent Marks, on Merchandise. 

Whereas it is expedient to amend the law relating to fraudulent marks 
on merchandise; it is hereby enacted as follows; 


Title, extent and com- Cl) This Act may be called The Indian 

mencement. MERCHANDISE MaRKS AcT, 1889.' 

(2) It extends to the whole of British India; ^[* * *]. 

(3) It shall come into force on the first day of April, 1889. 

Definitions unless there is something repug¬ 

nant in the subject or context,— 


^[(1) “mark” has the meaning assigned to that expression in clause (/) 
of sub-section (1) of section 2 of the Trade Marks Act, 1940: 

(1-A) “trade mark” means a “registered trade mark” as defined in clause 
(j) of snb-.scction (1) of section 2 of the Trade Marks Act, 1940, or a mark 
used in relation to goods for the purpose of indicating or so as to indicate a 
connection in the course of trade between the goods and some person having the 
right as proprietor to use the mark:] 

(2) “trade description” means any description, statement or other indi¬ 
cation, direct or indirect,— 

(a) as to the number, quantity, measure, guage or weight of any goods, 


or 


(h) as to the place or country in which, or the time at which, any goods 
were made or produced, or 

(f) as to the mode of manufacturing or producing any goods, or 

(d) as to the material of which any goods are composed: or 

(e) as to any goods being the subject of an existing patent, privilege or 
copyright; 

and the use of any ^fmark] which according to the custom of the trade is coni- 
monh' taken to be an indication of any of the above matters shall be deemed to 
be a trade description within the meaning of this Act: 


^ For Statement of Objects and Reasons, 
see Gazette of India, 1888, Pt. V, p. 109; 
for Report of Sel. Com., see ibid., 1889, 
Pt. V, p. 27; and for Proceedings in Coun¬ 
cil, see ibid., 1888, Pt. VI, pp. Ill and 136 
and t7)iV/., 1889. Pt. VT, p. 38. 

2 Repealed by Act IX of 1891. 

3 Substituted by Act II of 1941. 
Substituted for the words “numeral 

word or mark" by Act II of 1941, 


NOTES 

Sec. 2 (2).See 4 ^V.L.T. 360=15 M. 
L.T. 45. 

Sec. 2 (2) (h).See (1906) 95 L.T. 
424: (1900) 83 L.T. 592=17 T.L.R. 174; 
(1901) 1 K.B. 1; 70 L.T.K.B. 15. 

Sec. 2 (2) (e).—S. 2‘(2) (e) does not 
apply where there is no existing patent, pri¬ 
vilege or copyright, 140 l.C. 1084=1933 N. 
344. 

Secs. 2 (2), 4 and 7.—Where a design 
covers the whole body of goods and is part 
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(3) “false trade description” means a trade description which is untrue 
in a material respect as regards the goods to which it is applied, and includes 
every alteration of a trade description, whether by way of addition, effacement 
or otherwise, where that alteration makes the description untrue m a material 
respect and the fact that a trade description is a trade mark or part of a trade 
mark shall not prevent such trade description being a false trade description 

within the meaning of this Act: 

(4) “goods” means anything which is the subject of trade or manufac¬ 
ture :and ... 

(5) “name” includes any abbreviation of a name. 

Amendment of the Indian Penal Code. 

3. \Substitution of nezo sections for sections 478 489 of the Indian Penal 

Code. '] Rep. by Act I of ms. 

Trade Descriptions. 

4. (1) The P--ons^of 

Provisions supplemental a false trade description is applied, e 

to the definition of false . j application to goods of any such [marks], 

trade description. arrangement or combination thereof, whether in- 

cMmg a trade mark or not, as are or is S 'someTe™n 

to believe that the goods are the they really are, and 

f or combination aPP^d ^ 

(2) The provisions of this Act Pf/esc^^^ is 

description to goods, or respecting goo s o w i - name or initials of 

"SpoToTtki: elroSnX ."pSS „a„. or initiais^ .eans as applied 
“ S’tt"Iin"r.rTd:tat or part of a trade nrark, and 

[:] kein. i^entica. “ — ™«rs^?lkrs“L" 

of a person carrying on business t^ ^ 

tion and not having person or of a person not 

,• v'L'bSnS inTonnIct'ion'with the goods of the same description.) 

is £Sn“ iSd^'aXslandard feet or s«nd,rd inches is a false trade 
description. to apply a 

trade description to goods who- _ 


LEG. REF. 

1 Substituted for the words “numeral word 
or mark” by Act II of 1941. 

2 Inserted by ibid. 

NOTES. ^ ^ . 

and parcel of the goods themselves, i is 
a trade mark but a “des ^ ’ under the Pa 

tents and Designs Act, 1911. • 

“Trade description” within S. 2 (2) of this 

Act. 8 S.L.R. 39=25 I.C. W- 

See. 2 (3).—S'ee (1898) 2 Q. B. 19, 


(1906) 1 K.B. 16; 75 L.J.K.B. 72; 26 B. 
^^Sec. 2 (4). —See 17 M.L.T. 490; 26 C. 

^^lec. 4.-C/. the Merchandise Marks 

Act, 1887 [50 and 51 Vict. c. 28 S. 3 (2)J, 

and Wright thereon, pp. 16 and 38. 

Sec. 4 (2).-C/ *.%t^"'’«nd.se Maries 

Act 1887 [50 and 51 Vict., c. 28, b. 3 (3)J. 

Case-law, see 25 I.C. ^8; 

5 ,_ Cf. the Merchandise Marks Act, 

1887 [50 and 51, Vict., c. 28, S. 5]. 
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(a) applies it to the goods themselves, or 

.he goo'ds’ar s i" oe with which 

Of trade or manufacture, of'^ possession for sale or any purpose 

(c) places, encloses or annexes any goods which are i 

or had in possession for sale or any Durnose of . exposed 

bLn"appjied,°or"’'"^’ ^ ^es'SUon'h* 

to tin. K? f<]escription in any manner reasonably calculated to lead 

cleccrM by Z TJ:Zc",Z"Z‘''°" " ““O » 

woven, impressed or olherwisTwtiked*1nt^TanneMd'or“£d'tll'lhrgilc,ds 
or any covering, label, reel or other thing. ^ 

Ko^ expression “covering” includes any stopper, cask, bottle vessel 

any banlfor 'S ’ expression “label” includes' 

6. If a person applies a false trade description to goods, he shall, subject 

Penalty for applying a provisions of this Act, and unless he proves 

false trade description. that he acted without intent to defraud be punished 

Jrc. ,„„„.hs or with fine irchTn^fSS'.ar:?i';„Tan'?“i’: 

one year""? rtht^TwirtZk™y *« 


7. Tf a person .sells, or exposes or has in possession for sale 

Tcnalty for sellin.e Roods O’" manufacture, any 

to wliicli a false trade dcs- floods oi things to which a false trade description is 

cription is applied. applied, ’for which, being required by notification 

f r . 1 . ^^^‘^tion 12-A to have applied to them an indica- 

t j * 1 ^ t they were made or produced are without 

the mdtcat.on required by such notification] he shall, unless he proS^- 


LEG. REF. 

^ Inserted by Art IT of 1941. 

NOTES. 

Sec. 5 (c).—.S-ee (19i0) 103 L.T. 540. 
Sec 5 (d).—(1891) 1 Q.P. 408=60 L. 
T.M.C. 9.*). 

Secs. 5 and 6.—Using hand-bill intended 
to mislead. 1935 Sind 107. On this section 
sre also 40 C. 281. 

Sec. 6.— Cf. the Merchandise Marks Act. 
1887 [50 and 51 Viet., c. 28. S. 2 (1)]. For 
instnictions as to prosecutions under this 
section for offences relating to the short 
reeling of yarn in Indian mills, see Bombay 
Government Gazette, 1906, Pt. I, p. 487. 
Mere imitation, if offence. 146 I.C. 1084= 
1933 Nap:. 344. .S-ce 31 C. 411: 23 I.C. 689. 
Where the charge under S. 6 of the Act i-^ 
not tried at the place where the offence of 
applying the false trade description had been 
committed, the defect is curable under S. 531 
Cr. P. Code. 1940 Cal. 583. 

'I^alse description to goods.”—A s to the 
y)P[ication of this paragraph, see (1891) 1 

B’r 1^®' 24 Q.B.D. 90=59 L.J. 

M.L. IJ. Where the charge under S. 6 is 
not tried at the place where the offence of 
applying the false trade description had been 


committed, the defect is curable under S. 531, 
Gr P. Code. 192 I.C. 835=42 Cr. L, J. 
334=1940 Cal. 583. 

Secs. 6 and 7.—The word “Merchandise” 
includes goods selected or guaranteed by the 
proprietor of the trade mark, and the selec¬ 
tor-importer who affixes his name or trade 
mark to those goods is a person “whose 
merchandise they are” within S. 480, I. P. 
Code. 12 S.L.R. 129=50 I.C. 165c=:20 
Cr.L.J. 277. The main object of the Act 
IS to prevent a trader passing off his own 
goods as those of another. {Ibid.^ Regis¬ 
tration of design of bottle and label thereon 
under Patents and Designs Act—Rival tra¬ 
der iismg bottles innocently—Conviction 
under Ss. 6 and 7 is not sustainable. See 
32 C.W.N. 1115. On this .section, see also 
8 S.L.R. 39=25 I.C, ^8, cited under S. 
2. supra. As to the liabilitj' of master or 
principal for acts of servants or agents, sec 

(1898) 2 Q.B. 300 (306)=67 L.T.Q.B. 

689. 

Sec. 7.—For instructions as to prosecu¬ 
tions under this section for offences relating 
to the short reeling of yarn in Indian mills, 
see Bombay Government Gazette, 1906, Pt. 
1, p. 487. 
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(a) that, having taken all reasonable precautions against committing an 
offence against this section, he had at the time of the commission of the alleged 
offence no reason to suspect the genuineness of the trade description, ^[or that 
any offence against this section had been committed in respect of the goods], 
and 

(b) that, on demand made by or on behalf of the prosecutor, he gave 
all the information in his power with respect to the persons from whom he 
obtained such goods or things, or 

(c) that otherwise he had acted innocently, 

be punished with imprisonment for a term which may extend to three months, 
or with fine which may extend to two hundred rupees, and in case of a second 
or subsequent conviction with imprisonment which may extend to one year, or 
with fine, or with both. 


Penalty for tampering 
with, altering or effacing a 
mark applied in pursuance 
of section 12-A. 


^[7-A. If a person tampers with, alters or effaces a mark which has 

been applied to any goods to which it is required 
to be applied by notification made under sec¬ 
tion 12-A, he shall, unless he proves that he acted 
without intent to defraud, be punished with impri¬ 
sonment for a term which may extend to six months 
or with fine which may extend to five hundred rupees, and, in the case of a 
second or subsequent conviction, with imprisonment which may extend to two 
years, or with fine, or with both.] 

Unintentional Contravention of the Law relating to Marks and Descriptions. 

8. Where a person is accused under section 482 of the Indian Penal Code 

, of using a false trade mark or property mark by rea- 

tionTf‘The°lal Sn^to having applied a mark to any goods pro- 

marks and descriptions. perty or receptacle m the manner mentioned in 

section 480 or section 481 of that Code, as the case 
may be, or under section 6 of this Act of applying to goods any false trade 
description, or under section 485 of the Indian Penal Code of making any die, 
plate or other instrument for the purpose of counterfeiting a trade mark or pro¬ 
perty mark, and proves— 

(a) that in the ordinary course of business he is employed, on behalf of 
other persons, to apply trade marks or property marks, or trade descriptions, 
or, as the case may be, to make dies, plates or other instruments for making, or 
being used in making, trade marks or property marks, and that in the case 
which is the subject of the charge he was so employed and was not interested in 
the goods or other thing by way of profit or commission dependent on the sale 
thereof, and 

(b) that he took reasonable precautions against committing the offence 
charged, and 

(c) that he had, at the time of the commission of the alleged offence, no 
reason to suspect the genuineness of the mark or description, and 

(d) that, on demand made by or on behalf of the prosecutor, he gave 
all the information in his power with respect to the persons on whose behalf 
the mark or description was applied, 

he shall be acquitted. 

Forfeiture of Goods. 

9. (1) When a person is convicted under section 482 of the Indian Penal 

Code of using a false trade mark, or under section 
Forfeiture of goods. q£ Code of selling, or exposing or having in 


leg: ref. 

1 Inserted by Act II of 1941. 

NOTES. 

Sec. 8.—C/. the Merchandise Marks Act, 


1887 (50 and 51 Viet., c. 28, S. 6). 

Sec. 9.— Cf. the Merchandise-Marics Act, 
1887 [50 and 51 Viet., c. 28, S. 2 (3) (Hi)]. 
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possession for sale or any purpose of trade or manufacture, any goods or 

things with a counterfeit trade mark applied thereto, or under section 487 or 
section 488 of that Code of making, or making use of, a false mark, or under 

section 6 or section 7 of this Act of applying a false trade description to goods 

or of selling, or exposing or having in possession for sale or any purpose of 
trade or manufacture, any goods or things to which a false trade description is 
applied, ^[or which, being required by notification under section 12-A to have 
applied to them an indication of the country or place in which they were made 
or produced, are without the indication required by such notification,] or is 
acquitted on proof of the matter or matters specified in section 486 of the Indian 
Penal Code or section 7 or section 8 of this Act, the Court convicting or acquit¬ 
ting him may direct the forfeiture to Her Majesty of all goods and things by 
means of, or in relation to, which the offence has been committed or, but for 
such proof as aforesaid, would have been committed. 

(2) When a forfeiture is directed on a , conviction, and an appeal lies 
against the conviction, an appeal shall lie against the forfeiture also. 

(3) When a forfeiture is directed on an acquittal and the goods or things 
to which the direction relates are of value exceeding fifty rupees, an appeal 
against the forfeiture may be preferred, within thirty days from the date of the 
direction, to the Court to which in appealable cases appeals lie from sentences 
of the Court which directed the forfeiture. 

Amendment of the Sea Cxistoms Act, 1878, 

10 and 11. [Amendment of the Sea Customs Act, 1878.] Rep. by the Re¬ 
pealing Act (/ of 1938), S. 2 and Sell. 

^[Stamping of Piece-goods, Cotton Yarn and Threaa. 

12. (1) Piece-goods, such as are ordinarily sold by length or by the piece, 

„ ■ . . . , which have been manufactured, bleached, dyed, print- 

coUonlLm aL^llutaT „Premises which are a factory, as 

defined m the Factories Act, 1934, shall not be 

removed for sale from the last of such premises in which they underwent any of 

the said processes without having conspicuously stamped in English numerals on 

each piece the length thereof in standard yards, or in standard yards and a 

fraction of such a yard, according to the real length of the piece, and, except 

when the goods are sold from the factory for export from British India, without 

being conspicuously marked on each piece with the name of the manufacturer, 

or of the occupier of the premises in which the piece was finally processed or of 

the wholesale purchaser in India of the piece. 

(2) Cotton yarn such as is ordinarily sold in bundles, and cotton sewing 
or darning thread, which have been manufactured, bleached, dyed or finished in 
premises which are a factory, as defined in the Factories Act, 1934, shall not be 
removed for sale from those premises unless, in accordance with any rules made 
under section 20 of this Act, in the case of yarn the bundles are conspicuously 
marked with an indication of the weight of yarn in each bundle and the count 
of the yarn contained in the bundle and in the case of thread each unit is con¬ 
spicuously marked with the weight of thread in the unit and the grist number 
and, except where the goods are sold from the factory for export from British 
India, unless each bundle or unit is conspicuously marked with the name of the 
manufacturer or of the wholesale purchaser in India of the goods. 

(3) If any person removes or attempts to remove or causes or attempts 
to cause to be removed for sale from such premises or sells or exposes or has 
in possession for sale any such piece-goods or any such cotton yam or any 


LEG. REF. 

1 Inserted by Act II of 1941. 


2 New Ss, 12 and 12-A, with their head¬ 
ings inserted by ibid. 
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cotton sewing or darning thread which is not marked as required by sub-section 

(1) and sub-section (2), every such piece and every such bundle of yarn and 
all such thread, and everything used for the packing thereof, shall be forfeited 
to His Majesty and such person shall be punished with fine which may extend 
to one thousand rupees. 

Power to require goods to show indication of origin. 

12-A. (1) The Central Government may, by notification in the Official 

Gazette, require that goods of any class specified in 
Power to require goods notification which are made or produced beyond 

*ri-in^°'^ indication ot 3 nd imported into British 

India, or which are made or produced within the 
limits of British India, shall, from such date as may be appointed by the notifi¬ 
cation not being less than three months from its issue, have applied to them an 
indication of the country or place in which they were made or produced. 

(2) The notification may specify the manner in which such indication 
shall be applied, that is to say, whether to the goods themselves or in any other 
manner, and the times or occasions on which the presence of the indication shall 
be necessary, that is to say whether on importation only, or also at the time of 
sale, whether by wholesale or retail or both. 

(3) No notification under this section shall be issued, unless application 
is made for its issue by persons or associations substantially representing the 
interests of dealers in or manufacturers, producers, or users of the goods con¬ 
cerned or unless the Central Government is otherwise convinced that it is neces¬ 
sary in the public interest to issue the notification, nor without such inquiry as 
the Central Government may consider necessary. 

(4) The provisions of section 23 of the General Clauses Act, 1897, shall 
aoDlv to the issue of a notification under this section as they apply to the making 
of a rule or bye-law the making of which is subject to the condition of previous 

publication. 

fS) A notification under this section shall not apply to goods made or 
produced beyond the limits of British India and imported into British India if in 
respect of those goods the Chief Customs Officer is satisfied at the time of im- 
SrUtion that thiy are intended for exportation whether after transhipment in 

or transit through British India or otherwise.] 

Supplemental Provisions. 

1 ^ Tn the case of goods brought into British India by sea, evidence of the 
^ ^ port of shipment shall, in a prosecution for an offence 

Evidence of origin of this Act or section 18 of the Sea Customs 

goods imf)orted by sea. amended by this Act, be prima facie 

evidence of the place or county in which the goods were made or produced. 

14 f n On any such prosecution as is mentioned in the last foregoing 
^ ) y ggP Jon or on any prosecution for an offence against 

Cost of defence or pro- any of the sections of the Indian Penal Code, as 
secution. amended by this Act, which relate to trade, property 

and other marks, the Court may order costs to b e paid to the defendant by th e 

S. 13, or for an offence under the relevant 

sections of the Penal Code 
486) costs should be awarded under b. 14, 
Merchandise Marks Act and not under S. 
546-A. Cr. P. Code, and these costs include 
advocate’s fees. 187 I.C. 77—41 Cr.L.J. 
392=1940 Rang. 33. 


NOTES. , 

Sec. 13.—C/. the Merchandise Marks 

Act. 1887 [50 and 51 Viet., c. 28, S. 10 (2)1 • 

Sec. 14.—C/. the Merchandise Marks 

Act, 1887 (50 and 51 Viet., c. 28, S. 14). 
Case-law as to power of appellate ^ 

award costs, see 16 Bom.L.R. 78=24 I.C* 
834. On any prosecution mentioned m 
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prosecutor or to the prosecutor by the defendant, having regard to the informa¬ 
tion given by and the conduct of the defendant and prosecutor respectively. 

(2) Such costs shall, on application to the Court, be recoverable as if 
they were a fine. ^ 

15. No such prosecution as is mentioned in the last foregoing section shall 
Limitation of prosccu- commenced after the expiration of three years next 

tion. after the commission of the olTence, or one year after 

the first discovery thereof by the prosecutor, whichever 

A # M 


Limitation of prosecu¬ 
tion . 


expiration first happens. 


Aiitliorit)' of the Central 16. (1) The Central Government may, by noti- 

Covernment to issue in- fication in the Official Gazette, issue instructions^ 

tion‘'ortl,irAc‘t for observance by Criminal Courts in giving effect to 

any of the provisions of this Act. 

(2) Instructions under sub-section (1) may provide, among other mat¬ 
ters, for the limits of variation, as regards number, quantity, measure, gauge or 

weight, which are to be recognised by Criminal Courts as permissible in the case 
of any goods. 


LEG. REF. 

^ For notification containing such instruc¬ 
tions, see Gcnl. Stat. R. and 0., Vol. IT 
and Bur. R. M., Vol. II. 

NOTES. 

Sec. 15.— Cf. the Merchandise Marks 
Act, 1887 (50 and 51. Viet., c. 28. S. 15). 
The word ^'offence” in S. 15 means the 
ofTcnce charged; and the words ''first dis¬ 
covery” mean “when the complainant first 
discovered the offence’'. See 32 C.W.N. 
699; 34 C.W.N. 339=1930 C. 274. 
also 1939 N.L.I. 55. But see next case. 
Tiie word "offejicc” in S. 15 docs not mean 
the very first such offence. If such an 
interpretation of the section be good law a 
person infringing another’s trade mark may 
merely do so once, clandestinely, sit <|uict 
for throe years and then make a public use 
of it without any fear of a criminal prosecu¬ 
tion. 26 S.L.R. 241 = 139 I.C. 335=1932 
S. 94. The word ‘offence’ means the of¬ 
fence in respect of which the prosecution is 
launched. The limitation prescribed by S. 
15 is three years from the date of commis¬ 
sion of the offence charged and one year 
from the date of discovery by the i)rosecu- 
tor of the offence charged, whichever is 
loss. 1940 Rang.L.R. 244=41 Cr. L. J. 
797=1940 Rang. 114. As to commencement 
of limitation under tliis section, see also 32 
C.W.N. 699=114 I.C, 131=1928 C. 495. 

'I'hc prosecution for using false trade mark 
will be barred if not brought within three 
years from the date of the first offence of 
the series for the same trade mark. 10 S. 
L.R. 45=35 I.C. 651 = 17 Cr.L.J. 367. The 
period limited by S. 15 for prosecution under 
S. 14 begins from the date of the particular 
infringement alleged against the accused. 
S. 15 docs not prevent a prosecution under 
S. 482. 1. P. Code. 36 I.C. 168=17 Cr. 
L.J. 488. The words ‘commission of the 
offence* mean commission of the offence in 
respect of which the prosecution is launch¬ 


ed, I.C., the offence charged in the complaint. 

I.L.R. (1937) Bom. 183=38 Bom.L.R. 
1164=1937 Bom. I (F.B.), overruling 
59 Bom. 551; 1939 N.L.J. 55. The lan¬ 
guage of S. 15 is perfectly plain and there 
is nothing in the rest of the Act to control 
the natural meaning of the words. The 
starting point of limitation in all cases 
under S. 15 is the date of the offence 
charged. I.L.R. (1937) Bom. 183=38 
Bom.L.R. 1164=1937 Bom. I (F.B.). 
Limitation for prosecution under S. 15 
runs from the date of the offence with 
which the accused is charged. The fact 
that he had been manufacturing and selling 
the articles in question earlier, does not bar 
a prosecution for a latter manufacture and 
sale. 1939 N.L.J. 55. S. 15 provides that a 
prosecution for an offence under S. 486 of the 
Penal Code should be launched within three 
years from the date of the offence charged. 
There is nothing in the section to suggest 
that in a case of scries of infringements the 
prosecution should be commenced within 
three years from the date of the first offence. 

1931 M. 276=131 I.C. 848. also 1930 
Cal. 275; 1928 Cal. 495. The owner of a 
trade mark should not wait for several years 
while his trade mark is infringed continu¬ 
ously and then bring a criminal complaint in 
respect of some recent infringement. 36 I. 
C. 168=17 Cr.L.J. 488, If the goods of a 
manufacturer from the mark he has used are 
known by a particular name the adoption by 
a rival trader of any mark which would cause 
his goods to bear the same name in the 
market may be as much a violation of the 
rights of that rival as an actual copy of his 
device. In such cases dissimilarity of the 
rival mark is not a complete defence. 36 
I.C. 168=17 Cr.L.J. 4^. A trade mark 
applied by a shirt maker to his shirts may 
be an infringement of a similar mark ap¬ 
plied bv a manufacturer to his cloth. 36 
I.C. 168=17 Cr.L.T. 48S. On this section. 
also 22 M, 488; 10 I.C. 787. 
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17. On the sale or in the contract for the sale of any goods to which a 

. Implied warranty on sale ^ description has been 

of marked goods.' applied, the seller shall be deemed to warrant that the 

mark is a genuine mark and not counterfeit or falsely 
used, or that the trade description is not a false trade description within the 
meaning of this Act, unless the contrary is expressed in some writing signed by 
or on behalf of the seller and delivered at the time of the sale or contract to 
and accepted by the buyer. 

18. (1) Nothing in this Act shall exempt any person from any suit or 

Other proceeding which might, but for anything in this 

" ^ Act, be brought against him. 

(2) Nothing in this Act shall entitle any person to refuse to, make a 
complete discovery or to answer any question or interrogatory in any suit or 
other proceeding, but such discovery or answer shall not be admissible in evi¬ 
dence against such person in any such prosecution as is mentioned in section 14. 

(3) Nothing in this Act shall be construed so as to render liable to any 
prosecution or punishment any servant of a master resident in British India who 
in good faith acts in obedience to the instructions of such master, and on demand 
made by or on behalf of the prosecutor, has given full information as to his 
master and as to the instructions which he has received from his master. 

49. For the purpose of section 12 of this Act and clause (/) of section 18 

Definition of piece-goods. f amended by this 

Act, the Central Government may, by notification in 

the Official Gazette, declare what classes of goods are included in the expression 
‘piece-goods, such as are ordinarily sold by length or by the piece.’ 

20. (1) The Central Government may make rules,^ for the purposes of 

^ , , this Act, to provide, with respect to any goods which 

ter ol'grdfbv sakp'li^r' "^'^ber, 

' quantity, measure, gauge or weight, for the number 

of samples to be selected and tested and for the selection of the samples. 

^[(1-A) The Central Government may make rules providing for the 
manner in which for the purposes of section 12 cotton yarn and cotton sewing 
or darning thread shall be marked with the particulars required by that section.] 

(2) With respect to any goods for the selection and testing of samples of 
which provision is not made in any rules for the time being in force under sub¬ 
section (1), the Court or officer of Customs, as the case may be, having occasion 

ito ascertain the number, quantity, measure, gauge or weight of the goods, shall, 
by order in writing, determine the number of samples to be selected and' tested 
and the manner in which the samples are to be selected. 

(3) The average of the results of the testing in pursuance of rules under 
sub-section (1) or of an order under sub-section (2) shall be prhna facie 
evidence of the number, quantity, measure, gauge or weight, as the case may be, 
of the goods. 

(4) If a person having any claim to, or in relation to, any goods of which 
samples have been selected and tested in pursuance of rules under sub-section 
(1) or of an order under sub-section (2), desires that any further samples of 


LEG. REF. 

^ See Notes below, 

2 For rules issued under these sections, 
see Genl. Stat. R. and O., Vol. II. 

^Sub-S. (1-A) of S. 20 inserted by Act 
II of 1941. 

NOTES. 

Sec. 17.— C/. the Merchandise Marks 
Act, 1887 (SO and 51 Viet., c. 28. S. 17). 
Sec. 18. — Cf, the Merchandise Marks 

C.C.M.—461 


Act, 1887 (50 and 51 Viet., c. 28, S. 19). 

Secs. 19 to 22.—S, 19 and the heading 
to S. 19, namely. “Transitory Provision” 
were repealed by the Indian Merchandise 
Marks and Sea Customs Acts, Amendment 
Act, 1891 (IX of 1891) and Ss. 19 to 22 
here printed were added by the Indian-Mer¬ 
chandise Marks and Sea Customs .Acts, 
Amendment Act (IX of 1891), S. 4. See 
10 C.W.N. 107. 
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the goods be selected and tested, they shall, on his written application and on the 
payment in advance by him to the Court or officer of Customs, as the case may 
be, of such sums for defraying the cost of the further selection and testing as 
the Court or officer may from time to time require, be selected and tested to 
such extent as may be permitted by rules to be made by the Central Government 
in this behalf or as, in the case of goods with respect to which provision is not 
made in such rules, the Court or officer of Customs may determine in the cir¬ 
cumstances to be reasonable, the samples being selected in manner prescribed 
under sub-section (1), or in sub-section (2), as the case may be. 

(5) The average of the results of the testing referred to in sub-section 
(3) and of the further testing under sub-section (4) shall be conclusive proof of 
the number, quantity, measure, gauge or weight, as the case may be, of the goods. 

(6) Rules under this section shall be made after previous publication. 


21. An officer of the Government whose duty it is to take part in the 

enforcement of this Act shall not be compelled in any 
Information as to com- Court to say whence he got any information as to the 
mission of offence. commission of any offence against this Act. 

22. If any person, being within British India, abets the commission, with¬ 

out British India, of any act which, if committed in 
Punishment of abetment gntish India, would, under this Act, or under any 

India ^ ° section of that part of Chapter XVIII of the Indian 

Penal Code which relates to trade, property and other 
marks, be an offence, he may be tried for such abetment in any place in British 
India in which he may be found, and be punished therefor with the punishment 
to which he would be liable if he had himself committed in that place the act 
which he abetted. 


THE MESNE PROFITS AND IMPROVEMENTS ACT 

(XI OF 1855).! 

Declared in force throught B. I., except as regards the Scheduled Districts, Act XV of 
1^4, S. 3. 


Year. 

NO. ! 

Short Title. 

1 

Amendments. 

1855 

XI 

% 

The Mesne Profits and 
Improvements Act, 1855, 

1 1 
Repealed in part (locally), IV of 1882. 

1 


[27th March, 1855. 

An Act relatng to mCiSne profits a)td to iniprovemmts made by holders under 

defective titles in cases to which the English Law is applicable. 

Whereas it is expedient^ in cases to which the English law is applicable 

Preamble liability for mesfte profits and to secure to 

bona fide holders under defective titles the value of 
improvements made by them; It is enacted as follows:— 

1. No person shall be chargeable with any rents or profits of any immov- 


LEG. REF. 

^ Short Title. —The “Mesne Profits and 
Improvements Act, 1855.” Sec the Indian 
Short Titles Act, 1897 (XIV of 1897). 


NOTES. 

Sec. 1.—The words in italics in the title 
and in the preamble, together with S. 1 are 
repealed in places to which the T.P. Act, 
18^, extends or is extended, sec the T.P. 
Act, 1882 (IV of 1882), S. 2. 
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No person chargeable with able property which he has horn fide paid over to 

Withstanding it may afterwards appear that the person 
to whom such payment was made had no right to receive such rents or profits. 

2 . If any person shall erect any building or make an improvement upon 

-.-1 nf improvements any lands held by him hona fide in the belief that he 

Value j v^nMers 


made by bona fide holders 
(Tnder defective titles secur 
cd to tVicni • 


had an estate in fee-simple, or other absolute estate, 
and such person, his heirs or assigns, or his or their 
under-tenants, be evicted from such lands by any per- 
. son having a better title, the person who erected the 

building or made the improvement, his heirs or assigns, shall be entitled either 
to have the value of the building or improvement so erected or made during 
such holding and in such belief, estimated and paid or secured to him or them,' 
or, at the option of the person causing the eviction, to purchase the interest of 

such person in the lands at the value thereof, irrespective of the value of such 
building or improvement : 

Provided that the amount to be paid or secured in respect of such build- 

Amount how fixed. improvement shall be the estimated value of 

the same at the time of such eviction. 

Act to apply only to cases 3. Nothing in this Act contained shall extend to 

governed by English Law. ^ny case to which the English Law is not applicable. 


THE METAL TOKENS ACT (I OF 1889). 

PREFATORY NOTE.—The following extracts from the Statement of Objects and 
Keasons would explain the circumstances that led to the passing of the Act:_ 

“The main object of this Bill is to prohibit the manufacture and issue, and restrict 
the circulation, of stamped or unstamped pieces of copper such as during the recent depres¬ 
sion in value of that metal, private traders at Jugudari, Gaya, Ludhiana, Beawar and other 
places have been making and issuing in large quantities for use as money. The pieces 
circulate at much above their intrinsic value, and their circulation both deprive the tax¬ 
payers of this country of that profit on coinage of copper which belongs to every Govern¬ 
ment, and perpetuates the currency of an inconvenient form of coin. 

The other object of the Bill is to suppress the manufacture in British India of coins 
resembling or apparently intended to resemble or pass for coins which are legal tender or in 
actual use and circulation in any foreign country. (See Statement of Objects and Reasons, 
Port Si. George Gazette, 28th. Febrmvy, 1888, Supp. p. 2.) 

The Hon’ble Mr. Steel, Member in charge, said:— 

The Bill proposes to prohibit the manufacture and importation of unauthorised coin 
and to forbid the receipt of such coin by any local authority or Railway administration; but 
it does not prohibit the ordinary circulation of the coin now in existence. It Would thus 
appear that the Bill strikes at only one of the evils that have been described. It does riot 
propose to redress the existing inconvenience to the public, and may even increase this in¬ 
convenience by depriving the holders of those coins of some of the outlets by which they 
could have got rid of them. 

The Bill will certainly secure for the revenue, the profit accruing from the issue of 
token coinage, but it will only partially achieve this object. While the circulation of un¬ 
authorized coin, is permitted, there will be temptation to import it, and the importation 
can only be effectively prevented by stringent inquisitional and punitive measures which the 
Government will be unwilling to put into practice. It would be observed that the Govern- 


NOTES. 

Sec. 2.—^Act is applicable only to cases 
tried on the Original Side of the High Court. 
A permanent lease of the property of religious 
trust is invalid and a lessee when evicted by 
proceedings in the mofussal Court is not 
entitled to compensation for a house built by 
him either imder S. 51 of the Transfer of 


Property Act or under S, 2 of this Act but 
can only remove the materials. 10 L.W. 137 
—52 I.C. 517. The words “other absolute 
estate” in S. 2 of this Act do not apply to 
the estate of lessee with permanent occupanc 3 ^ 
rights. 52 I.C. 517. For older cases, see 
Bourke's Ref. (O.C.) 159; 1 Agra-244. 
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rivF'lF'* 

could have effectively accomplished all our objects by preventing the drcuLi^n of 
med com altogether. In this case it would have been necessary in ^ 

£ gi^ng irexch^ee metaf l„°d*ulftZ 

sarv f ” ^ them our own current copper coins. It would have been nece<;- 

thp^^> caf^ iiotice possibly two years' notice—of the intended conversion With 

^nmnlpfpl .interests of both the public and the Government would have been 

^ served but it remains only to be considered whether the cost of conversion could 

metal are" -*7 ■ • • ‘hat at the ruling exchange. th«e p°eces^f 

cos;. The production of the large quantity of coins fequ?red 
might cause a strain upon our mints, but these are not fully employed, and if necessary 

it ^f^'oursdve" ®‘™'"Sham, and probably do this as economically as we can make 

t/ a plan were adopted it might possibly be found that the interval of two years 
might be employed to pour unauthorized coin across our frontier, but if this apprehension 

Td^onted^^nr^^' there would be much less objection to stringent preventive measures to be 
adopted for a limited period, than to the same measures which under the present Bill mav 
possibly become a permanent administrative necessity. ' ^ 

finn do some good in itself. I believe it proceeds in the right direc- 

tion and I hope it will lead the day to a bolder and larger measure, which in mv oninion 

for a'radicaUu?™” successful. I look upon the measure as palliative in preparation 


THE METAL TOKENS ACT (I OF 1889).^ 

[ 1st February, 1889. 

An Act for the Protection of Coinage and other purposes. 

Whereas it is expedient to prohibit the making, or the possession for 
issue or the issue, by private persons, of pieces of metal for use as money; 

And whereas it is also expedient to amend section 28 of the Indian Penal 

Code; 

It is hereby enacted as follows:— 


Title and extent. The Metal 

Tokens Act, 1889. 

(2) It extends to the whole of British India - ^f*] 

= [* ♦ ♦ * * ’ 


2. In this Act “issue” means to put a piece of metal into circulation for 

Definition. time for Use as money in British India, such 

or brongh. i„,o Brilish IndTby ,4" 

cabon for the time being m force tmder section 19 of the Sea CuitomrAct, 


Prohibition of making by 
private persons of pieces of 
metal to be used as monev. 


IVJO piece of copper or bronze or of any other 
metal or mixed metal, tvhich, whether stamped „ 
unstamped, is intended to be used as money, shall be 
made exeept by the authority of the Cemtai Siverm 


LEG. REF. 

’ For Statement of Objects and Reasons, 
Jec Gazette of India, 1888, Pt. V, p. 19; for 

Select Committee, .w {hid., 
1889, Pt. IV, p. 3, and for Debates in Coun- 
cil. .ftnf 1888. Pt. VI, pp. 40 and 81, 

18,89. Pt. VI, pp. 3 and 9. 

This Act has been declared in force in 
Upper Burma (except the Shan States) by 


the Burma Laws .Act, 1898 (XIII of 18981 

previously extended there by 

Districts Act. 1874 (Xiv of 18^ 

Gazette, 1893, Pt. I p iS4 
’The word "and” at the end of snb-S. 
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Penalty for unlawful 4 (1) In either of the following cases, 

making, issue or possession ._ 

of such pieces. namely. 

(a) if any person makes in contravention of the last foregoing section, 
or issues or attempts to issue, any such piece as is mentioned in that section, 

(b) if, after the expiration of three months from the commencement of 
this Act, any person has in his possession, custody or control any such piece 
as is mentioned in the last foregoing section, with intent to issue the piece, 

the person shall be punished, 

(1) if he has not been previously convicted under this section, with im¬ 
prisonment which may extend to one year, or with fine, or with both ; or 

(ii) if he has been previously convicted under this section, with imprison- 

ment which may extend to three years, or with fine, or with both. _ 

(2) If any person is convicted of an offence under sub-section ( 1 ), he 
shall in addition to any other punishment to which he may be sentenced, for¬ 
feit all such pieces as aforesaid, and all instruments and materials for the making 
of such pieces which may have been found in his possession, custody or control. 

n) If in the trial of any such offence the question arises whether any piece 
of metal or mixed metal was intended to be used or to be issued for use as money 
the burden of proving that the piece was not intended to be so used or issued shall 

lie on the accused person. 

r- • 5. ri) The offence of making, in contravention 

undT'Te last ^ foregoing of section 3, any such piece as is mentioned in that 
section. section shall be a cognizable offence. 

(2) Notwithstanding anything in the ^Code of Criminal Procedure, 1882, 
no other offence punishable under section 4 shall be a cognizable offenc^ or 
beyond the limits of a presidency-town be taken cognizance of by any Magis- 
trate, except a District Magistrate or Sub-Divisional Magistrate, without the 
previous sanction of the District Magistrate or Sub-Divisional Magistrate. 

6 If at any time the Central Government sees fit, by notification under 

section 19 of the Sea Customs Act, 1878, to prohibit 
or restrict the bringing by sea or by land into British 
India of any such pieces of metal as are mentioned 
in section 3, =*[itl may by the notification^ direct that 
any person contravening the prohibition or restric¬ 
tion shall be liable to the punishment to which he 
would be liable if he were convicted under this Act of making such pieces in 
British India, instead of to the penalty mentioned in section 167 of the Sea 
Customs Act, 1878, and that the provisions of sub-section (3) of section 4 and 
sub-section (1) of section 5, or of either sub-section, in relation to the offence 

of making such pieces shall, notwithstanding anvthing in the Sea Customs Act, 

1878, appty, so fir as they can be made applicable, to the offence of contraven¬ 
ing the prohibition or restriction notified under section 19 of that Act. 

7. [Addition to section 98, Act X of 1882.] Rep. by the Code of Criminal 
Proceduref 1898 {V o/1898). 

8 . (1) No piece of metal which is not com as 

Prohibition of receipt defined in the Indian Penal Code shall be received as 
local authorities and rail- . ^^y railway-administration 

ways as money of metal nicuicy uy ^ .. 

which is not coin. or local authority. f ir r 

(2) If any person on behalf of a railway-administration, or on behalf of 

a local authority, or on behalf of the lessee of the collection of any toll or other 


Application of certain of 
the foregoing provisions of 
this Act to importation of 
pieces of metal for use as 
money. 


LEG REF. 

[2) and sub-S. (3) were repealed by Act 
C of 1914, S. 3 and Sch. II. ^ 

^See now the Code of Criminal Proce¬ 


dure, 1898 (Act V of 1898). 

2 Substituted for *he by A.O., 1937. 

3 For notification issued under this power, 

see Genl. R» and O, 
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impost leviable by a railway-administration or local authority, receives as monev 

any piece of metal which is not such coin as aforesaid, he shall be punished with 
nne which may extend to ten rupees. 

9. \Amendment of siection 2?, of the Indian Penal Code.] Ret> bv the 
pealing Act (I of m%),S. 2 andSch. ^ 


THE MINES MATERNITY BENEFIT ACT (XIX OF 1941). 

[26th November^ 1941. 

An Act to regulate the employment of women m mines for a certain period before 

and after childbirth and to provide for payment of maternity benefit to 
them. ^ 

Where.as it is expedient to regulate the employment of women in mines for 
a certain period before and after childbirth and to provide for payment of mater¬ 
nity benefit to them; It is hereby enacted as follows:— 

4 

Short title, extent and 1 , ( 1 ) This Act mav be called The Mines 

commencement. MaTERNITY BENEFIT AcT, 1941. 

(2) It extends to the whole of British India. ’ 

, come into force on such date as the Central Government may 

by notification in the Official Gazette, appoint. 


Definitions. 1^*^ -^ct. unle'^s there is anything repug¬ 

nant in the subject or context,— 

(a) “child” includes a still-born child; 

(b) “Chief Inspector”, "Inspector”, "employed”, "mine” and "owner” have 

the meanmg;s assipied, respectively, to these expressions in section 3 of the 
Indian Mines Act. 1923; 

,1 manager*’ means the manager of the mine appointed in accordance 

with the provisions of the Indian Mines Act, 1923; 

(d) ^'maternity benefit” means the payment referred to in section S; 

(e) prescribed” means prescribed by rules made under this Act. 

Prohibition of employ- • t ^ shall know- 

mont of, and work by, employ a tvoman and no woman shall engage in 

women diirini:' certain pi - employment in any mine during the four weeks follow¬ 
ing the day on which she is delivered of a child. 

(1) If any woman employed in a mine who is pregnant gives notice 

either orally or in writing in the prescribed form to the 
manager of the mine that she expects to be delivered 


riod. 


3. 

Ri.^ht to obtain leave of 
absence in pregnancy and r i i • i . 

■-‘ter delivery. oi a child Within one month from the date of such 

Ur. £ t notice, the manager shall permit her if she so desires to 

be treaf rom work up to the day of her deliver}^ and such absence.shall 

r)e treated as a period of authorised absence on leave: 

mirl, manager may, on undertaking to defray the cost of 

nractitionTr^^'*^"'the woman to be examined by a qualified medical 

tion or iq woman refuses to submit to such examina- 

Vered of a rh'lf examination as not preijnant or not likely to be deli¬ 

vered of a child within one month, he may refuse such permission.' 

permittedVv employed in a mine who is delivered of a child shall be 

from the d^e nf absent herself from work for a period of four weeks 

given or sent to the manager notice of the delivery and of the date of delivery. 
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5 Fver\' woman employed in a mine who has been continuously employed 

in that mine or in mines belonging to the owner of 
Rieht to and liability for a period of not less than six months 

payment of maternity be- date of her delivery shall, if she com- 

nlies with the conditions imposed by this Act, ^ 
entitled to receive, and the owner of the mine shall be liable to make her, in 
accordance with the provisions of this Act, a payment at the rate of eight annas 
a day for every day on which she is absent from work owing to her confinernent 
during the four weeks immediately preceding and including the day of her deli¬ 
very and for each day of the four weeks following her delivery. 

Explanation— VtnoAs of casual absence as defined by rules made under 
section 15 or authorised absence on account of illness or leave shall count as 
employment in determining whether employment has been continuous. 

6 ('ll The Central Government may by rules made under section 15 pro¬ 

vide that a woman entitled to maternity benefit under 
Payment of bonus. if gf time of her delivery she utilized 

the services of a qualified midwife or other trained person, receive in addition 
to the maternity benefit due to her a bonus not exceeding m amount three 

rupees: . n i i. u 

Provided that she shall not receive such bonus if at the place chosen by 

her for her confinement she would have been entitled free of Aarp to the 

services of a qualified midwife or other trained person provided by the ownei 

of the mine. ■ i. -d 

('2) Such rules may further provide for the determination bv the rro- 

vincial Government of the amount of the bonus, and of the qualifications which 

shall be possessed by qualified midwives and other trained persons for the pur- 

poses of this section. 

7 A woman entitled to maternity benefit under this Act. unless she has 

given the notice referred to in sub-section (1) of sec- 
Notice of delivery to be f;on 4, shall on being delivered of a child give notice 

eiven to manager. ^f delivery in the prescribed manner to the manager 

before the expiry of seven days from the date of her delivex^T and shall before 
the expiry of six months from such date furnish proof of the prescribed nature 
to the manager both of her deliveiy and of the date of her delivery: 

Provided that a woman giving notice under section 4 or this section may 
therein nominate a person for the purposes of sub-section (2) of section 9. ^ 

8 fl) Where a woman entitled to maternity benefit has given the notice 

referred to in sub-section f 1) of section 4 and has ob¬ 
tained permission to absent herself from work up to 
the date of her delivery, the manager shall either a.t 

once or within three days pay to her maternity benefit for four weeks in 

3,(3v3T1CC • 

(2) A woman entitled to maternity benefit who has been delivered of a 
child .shall, on furnishing the proof referred to m section 7, 

(a) if she has received an advance payment under sub-section (1)- be 
paid the balance of the maternity benefit due to ber at the end of the fourth 
week from the date of her delivery or within three days of the furnishing of 

proof whichever date is later; 

^ (h) if she has received no such advance payment — 

Yi'l if the proof is furnished before the end of the fourth week from the 

date of delivery be paid at once or within three days so much of the maternity 

benefit as is then due to her, and be paid the balance at the end of the said 

fourth week; 


Payment of maternit> 
benefit. 
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date o/'il.Aery' Tplid thrt°days' the"‘\T'’' 

the maternity benefit due to her. ^ ° ^ amount of 

hc^ri',"i'S'ii '"“tlcdtomatemitybentfit 

women entitled to receive .• ’^.ceived an advance under sub-section (I") of 

it. sjt.on 8 cbes before being delivered of the child the 

advance shall not be recoverable. 

child dies h,f„re''p° yrenTr/'lhc'»< a 

the expiry o( six months from the date o7 ddi’ve?^ bTp'atdiAhrc’hiid 

no' 7h"Zi"n:”™'t?tte ir r'’"'•» 

n nomination to the legal representative of the deceased woman. 

10 . (1) When a woman absents herself from work in accordance with 

section 3, or has obtained permission to absent her- 
self m accordance with section 4, it shall be unlawful 
for the manager to dismiss her during or on account 
o such absence, or to give notice of dismissal on such 

(2) The flicmicer,! ^ notice will expire during such absence, 

.s deliver d of f cM d fib". k 

11. (I) Any woman claiming that maternity benefit to which she is en- 

Powcr of Chief Tn'ipf'ctor under this Act and any person claiming that 

Inspector to direct pay- Payment due under sub-section (2) of section 9 is 

may make a complaint to the 
Chief Inspector or any Inspector. 

complain? b^rn^m^ll own motion without anv such 

cause an inn • made the Chief Inspector or Inspector mav make inquiry or 

fu ly whhheirL r " Tl" been wrong- 

orders ^ payment to be made in accordance with his 


Prohibition of dismissal 
dunn^ or on account of 
absence from work owinj: 
to confinement. 


or 


Any woman who does any work for which she receives payment in 

Penalty for contravention permitted under sub- 

^’f Act by a woman. section (1) of section 4 to absent her.'^elf from work, 

. . . engages in employment in any mine in con- 

rMplo ^ puni-^hable with fine which mav extend to ten 

upees, and. if she is entitled to maternity benefit under this Act. ■^hall forfeit 
■> r right to any maternity benefit not already paid to her. 


o 
ver. 


Penalty for contravention i manager of a mir 

f Act by owner or mana- contravenes any provision of this Act for whi 

express penalty is provided, shall be punishal 

mu r- . v^’hkh may extend to five hundred rupee 

in deprivin^T imposing the fine may. if the contravention has result 

any pLt o/the fine """l any maternity benefit due to her, order the whole 

woman f£r anv compensation to t 

woman tor any loss caused to her by the contravention of the provision 
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account of which the- fine has been imposed, and an Appellate Court or the 
High Court in exercise of its powers of revision may also make such order. 

14. (1) No prosecution under this Act shall be 

Cognisance of cases. instituted except by or with the sanction of the Chief 

Inspector, 

(2) No Court inferior to that of a Magistrate of the first class shall'tiw 
an offence punishable under this Act or any rule made thereunder. 

(3) No Court shall take cognisance of an offence punishable under this 
Act or any rule made thereunder, unless complaint thereof is made within six 
months of the date on which the offence is alleged to have been committed: 

Provided that in computing the said period of six months any time spent 

in obtaining the sanction of the Chief Inspector required by sub-section (1) 
shall be excluded. ^ 


Power of Central Gov¬ 
ernment to make rules. 


15. (1) The Central Government may, subject 

to the condition of previous publication, by notification 
in the official Gazette, make rules to carry out the 
purposes of this Act. 

(2) In particular and without prejudice to the generality of the fore¬ 
going power/such rules may— 

(a) require the maintenance of registers and records for the purposes 
of this Act and prescribe the form thereof; 

(b) prescribe the form of the notices referred to in section 4 and sec¬ 
tion 7, and require mines to supply copies thereof to women workers; 

(c) regulate the examination of women under the proviso to sub-sec¬ 
tion (1) of section 4, and the grant of the certificates therein referred to; 

(d) prescribe the nature of and the method of furnishing the proof 
referred to in section 7, section 8 and section 9; 

(e) regulate the manner of applying for and paying maternity benefit; 

(/) assign duties to, and regulate the powers of, the Chief Inspector 
and Inspectors, for the purposes of this Act. 

(3) Any rule made under this section may provide that a contravention 
thereof shall be punishable with fine which may extend to fifty rupees. 

16. (1) The manager of every mine in which women are employed 

shall cause an abstract in the local Indian language 
of the provisions of this Act and of the rules made 
thereunder to be exhibited in the mine in such manner 
that they may come to the notice of every woman emp¬ 
loyed in the mine. 

(2) For any contravention of the provisions of this section the manager 
shall be punishable with fine which may extend to one hundred rupees. 

Pow'er of Central Gov- . ' ^be Central Government may, by notifica- 

ernment to exempt mines 1 * 0^1 in the Official Gazette, exempt any mine or class 
from operation of Act. of mines from the operation of this Act. 

18, The provisions of this Act shall be binding 
on the Crown. 


Abstract of this Act and 
the rules made thereunder 
to be exhibited in mines. 


Act binding on Crown. 


THE MORTGAGED ESTATES ADMINISTRATION ACT 

(XXIII OF 1855).! 

Short title given, Act XIV of 1897. 

Rep. in pt. Act XVI of 1874. 

Rep. (except as to descents or devises occurring or made before 1st January, 
1866), Act VIII of 1868. 

Declared in force throughout B.I., except as as regarts the Schedulen Districts, Act 
XV of 1874, S. 3. __ 

LEG. REF. Administration Act, 1855”. See the Indian 

^ Short Title.— “The Mortgaged Estates Short Titles Act (XIV of 1897), 

C. C M.—462 
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Act to amend the. Law relating^ to the administratiol of fhe^^^tates^lf 
deceased persons charged ivith money by way of mortgage ^ 

Whereas it is expedient that the law, under which the real and personal 
Preamble. assets of deceased persons subject to the English law 

as follows:— 


r-uvy Liiv, JLJilgUbll law 

are administered, should be amended; It is enacted 


1. *[* *1 If any person shall die seised of, or entitled to, any estate or 

Heir or devisee of land ’"terest in any land or other hereditaments within 

r„?, o' 

lity. Charged with the payment of any sum or sums of 

by his will or deed or mortgage, and such person shall not 

tiOT the heir nr de ' document have signified any contrary or other inten- 

dr«^X°"sr :!sr. 

."rioirt'at tlrna a'’ T"’'”' ico“ 

the whole thereof: ^ Pi*^Portionate part of the mortgage-debts charged on 

Provided always that nothing herein contained shall affect or diminish 

Proviso as to ri-ht of the mortgagee of such lands or heredita- 

mortgagoe to satisfaction, ^^^ts to obtain full payment or satisfaction of his 
from personal assets. mortgaged-debt. either out of the personal estate of the 

person so dying as aforesaid or otherwise: 

Provided also that nothing herein contained shall affect the rights of any 

Proviso as to claims claiming under, or by virtue of any will, deed 

made prior to this Act. document, already made, or to be made, before this 

A-Ct shall have come into operation. 

THE MOTOR VEHICLES ACT (VIII OF 1914). 

^ /»// annotations in the Cnminai 

Court Manual (1941 Edition) the same has not been reproduced here.] 

THE MULTI-UNIT CO-OPERATIVE SOCIETIES ACT (VI OF 1942). 

STATEMENT OF OBJECTS AND REASONS 

oW ^ FFr? s 

fT,!! n ^^clH^^vely Central. Any provisions of the Co-operative Societies Act 1912 or 

rispt'^t exeeXr jurisdiS in 

societies m provinces can have no valid basis It is therefore 

s^fede7or!e •’’! '"corporation, regulation and winding up of co-operatNe 

societies operatmg over more than one province. operative 

societies'^o^watL^w^tbfn societies the existing legislation applicable to 

respective of t e " provnee. It will apply to all multi-unit societies ir- 

lective ot the nature of their work. Provision has been made to enable the novem- 

at nresent^'^^*^^ u Registrar but as the number of miilti-iinit societies in existence 

at present is small, it is proposed to entrust the functions of the Central RegistraT to the 


„ , , LEG. REF. 

Estates Charges Act 
1854 (17 and 18 Viet., c. 113). Repealed, 

mn?’ hVf '’<'''ises oceurrFng or 


»Thc words “After this Act shall have 
come into operation” rep, by Act XVI of 
1874. 

a Substituted by A .O., 1937. “the terri¬ 
tories in the possession of, and under the 
Government of the East India Company.” 


The Multi-Unit Co-op. Soc. Act (VI of 1942). 
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Provincial Registrars until the growth in the numbers of multi-unit societies makes the 
appointment of a Central Registrar necessar}'. Powers of inspection and audit of the 
branch offices of a multi-unit society will also be vested in the Registrars of the Provinces 
where such branch offices are situated, and they will also have the power to call for such 
returns and information from the branches of multi-unit societies as they can call for from 
single-xmit societies registered by them.” 


[2nd March* 1942. 


An Act to provide for the incorporation^ requlation and winding up of co-opera- 
five societies 7vith objects not confined to one province)'. 

Whereas it is expedient to provide for the incorporation, regulation and 
winding up of co-operative societies with objects not confined to one province; 
It is hereby enacted as follows:— 

Short title, extent and H) This Act may be called The Multi- 

application. UNIT Co-opfrative Societies Act, 1942. 

(2) It extends to the whole of British India. 

(3) It applies to all co-operative societies with objects not confined to 
one province incorporated before the commencement of this Act under the 
Co-operative Societies Act. 1912, or under any Act relating to co-operative socie¬ 
ties in force in any province, and to all co-operative societies with objects not 
confined to one province to be incorporated after the commencement of this 

Act. 


Co-operative societies to 
which this Act applies regis¬ 
tered before commencement 
of this Act. 


2, (1) A co-operative society to which this Act applies which has been 

registered in any province under the law relating to 
co-operative societies in force in that province shall 
be deemed in any other province to which its objects 
extend to be duly registered in that other province 
under the law there in force relating to co-operative 

Societies, but shall, save as provided in sub-sections (2) and (3). be subject for 
all the purposes of registration, control and dissolution to the law relating to 
co-operative societies in force for the time being in the province in which it is 
actually registered. 

(2) Where any such co-operative society has established before the com¬ 
mencement of this Act or establishes after the commencement of this Act a 
branch or place of business in a province other than that in which it is actually 
registered, it shall, within six months from the commencement of this Act or the 
date of establishment of the branch or place of business, as the case may be, 
furnish to the Registrar of Co-operative Societies of the province in which such 
branch or place of business is situated a copy of its registered by-laws, and shall 
at .any time it is required to do so by the said Registrar submit any returns and 
supply any information which the said Registrar might require to be submitted 
or supplied to him by a co-operative society actually registered in that province. 

(3) The Registrar of Co-operative Societies of the province in which a 
branch or place of business such as is referred to in sub-section (2) is situated 
may exercise in respect of that branch or place of business any powers of audit 
and of inspection which he might exercise in respect of a co-operative society 

actually registered in the firovince. 

3. (1) A society which might, if its objects were confined to one province 

be registered as a co-operative society in any province 
under the law relating to co-operative societies in 
force in that province, shall, notwithstanding that its 
objects are not confined to the province in which its 
principal place of business is to be situated, be deemed 

for the purposes of registration as a co-operative society to be situated wholly in 
that province, and may be registered by the Registrar of Cooperative Societies 


Co-operative societies to 
which this Act applies regis¬ 
tered after commencement 
of this Act. 
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but shall, save as provided in sub-sections (2) and (3) be suWrfor^aTtT 

r f h, Where any such co-operative society establishes a branch or nlace 

within SIX months from the date of establishment of the branch or place of bS2 
ness furnish to the Registrar of Co-operative Societies of the province in which 

shall at any time it is required to do so by the said Registrar submit Jny rSums 

brpnrh 7^^ Registrar of Co-operative Societies of the province in which a 
branch or place of business such as is referred to in sub-section (2) is situated 
may exercise in respect of that branch or place of business any powers of audit 

and of inspection which he might exercise in respect of a co-operative society actu- 
ally registered in that province. ^ 

Appointment and powers 4. (1) The Central Government may if it thinks 

SeSve' Socililes"' Co-operative Socie- 

exercise^il, le^sne? °J ^^o-oP'^rative Societies, if appointed, shall 

Reels ar of ""d functions exercisable by the 

5. If any co-operative society fails to furnish the information which it is 

.Penally for failure to fnr- ^ furnish by or under sub-section (2) of 

nish information required ^ SllD-sectlOn (2) of section 3, OF tO Sub- 

under this Act. rnjt any return required to be submitted under either 

member nf tb • * sub-sections, the society, and any officer or 

maTextend to fift responsible for the failure shall each liable to fine which 
of the Ron-Ut n y rupees, and the registration of the society may, at the discretion 

Power of Central Gov- ■^'*1, Government may, by notification 

ernment to make rules. Official Gazette^ make rules for carrying into 

effect the provisions of this Act. 

THE MUNICIPAL TAXATION ACT (XI OF 1881).* 


Year. 


No. 


Short title. 


Amendments. 


1881 



xr 


The Municipal Taxation Act. 


Repealed in part X of 1914; X 
of 1927; Am., XXXV of 
1934; fee XIII of 1889,5.20. 


117 c. leg. REF. 
rpor Statement of Objects and Reasons 
see Gagette of India, 1.880, P. V., p. 193 ! for 


Proceedings in Council, see ibid., Supple¬ 
ment, pp, 904 and 915 and iWd., 1881; Sup 
plement, p. 250. 



The Municipal Taxation Act (XI or 1881). 
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[25rA February, 1881. 

An Act to give power to prohibit the levy of Municipal taxes in certain cases. 

Whereas it is expedient to empower the Governor-General in Council to 

prohibit^ in certain cases> the levy of municipal taxes 
payable by the persons in the military ^[naval] ^[or 
air force] service or by the Secretary of State for India in Council; It is hereby 
enacted as follows: 


Preamble. 


Short title. 

Local extent. 

2. In this Act 


1. This Act may be called The Municipal 
Taxation Act, 1881. 

It extends to the whole of British India; 

* *1 


“Municipal 
defined. 


3. 


committee 


enactment for the time 


Power to prohibit levy of 
tax. 


Municipal Committee** includes a Municipal Corporation 
or a body of Municipal Commissioners constituted by 
or under the provisions of any enactment for the 
time being in force. 

Notwithstanding anything contained in any 

being in force, the Central Government may, by an 
order in writing, prohibit the levy by a Municipal 
Committee of any specified tax— 

(a) payable by any person subject to the ^[Army Act, the Indian Army 
Act, 1911,] ^[the Naval Discipline Act; or that Act as modified by the Indian 
Navy (Discipline) Act, 1934] '^[the Air Force Act or the Indian Air Force 
Act, 1932] who is compelled by the exigencies of military ^[, naval] ®[or aii 
force] duty to reside within the limits of a municipality; 

7 [- * * ♦ 

The Central Government may, by a like order, rescind any such prohibition. 


[3-A. 


Power of Provinci.il 
Government to prohibit levy 
of taxes on it. 


prohibition. ] 


Notwithstanding anything in any enactment for the time being in 

force, the Proviccial Government may by an order 
in writing prohibit the levy by a Municipal Committee 
of any specified tax payable by the Provincial Go¬ 
vernment and may by a like order rescind any such 


4. So long as any order made under section 3, prohibiting the levy of a 

tax on any person mentioned in ®[* * * *] that 

Central Government to section, remains in force the Central Government] 
pay taxes referred to in sec- shall be liable to pay to the Municipal Committee 

mentioned in the order the amount which otherwise 
would have been payable to such Committee by such 

person: 

Provided that the [Central Government] shall not be liable to pay any 
sum in respect of any horse which such person is bound, by the regulations of 
the service to which he belongs to keep. 

5. So long as any order made under ^^[section 3-A] prohibiting the levy of 


NOTES. 

1 Inserted by Act XXXV of 1934, S. 2 
and Sch. I. 

* Inserted by Act X of 1927, S. 2 and 
Sch. I. 

^ Repealed by Act X of 1914. 

^ Substituted for “Army Discipline and 
Regulation Act, 1879, or the Indian Articles 
of War” by Act X of 1927, S. 2 and Sch. 
^ » 

® Substituted by Act XIV of 1932. 

* Inserted by Act X of 1925. 


^ The words “or {b) payable by the Secre^ 
tary of State for India in Council" omittea 
by A.O., 1937. 

® Inserted by ibid. 

» The words "clause (a) of" omitted bv 
ibid. 

10 Substituted for “Secretary of State for 
India in Council” by ibid. 

Substituted for “said Secretary of State 
in Council” by ibid. 

12 Substituted for “section 3” by ibid. 
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Payments to be made in payable by the ^[Provincial Government!, 

lieu of taxes referred to in m force, the said ^[Provincial Government! 

section 3-A. shall be liable to pay to the Municipal Committee, in 

from time to time appointed °in this tSairV'th? Proymc^rGoTernment 

6. If any question arises whether any duty is military naval] ^[or air 

Decision of questions force] duty within the meaning of this Act the deci- 
nrising under this Act. Sion of the Central Government thereon shall be 

conclusive. 

^ any question arises whether any person is compelled as aforesaid 

anvToSe 'tS'd ^ municipality or is bound as aforesaid to keep 

from time to time, appoint in this behalf shall be conclusive. ^ 

THE MUSLIM MARRIAGE DISSOLUTION ACT ( 1939 ). 

ur'mER Dissolution of Muslim Marriage Act (VIII of 19391 at 
p. ^^46. Supra, • ^ 

THE MUSLIM PERSONAL LAW {SHARIAT) APPLICATION ACT 

(XXVI OF 1937). 

[Am., Act VIll of 1939.] 

, , [7th October, 1937. 

An Act to make provision for the application of the Muslim Personal Law 

(Shariat) to Muslims in British India. 

Whereas it is expedient to make provision for the application of the 

Muslitn Personal Law (Shariat) to Muslims in British India; It is hereby 

enacted as follows:— ^ 

Short tiilc and e.xtent „ called The Muslim' 

lERsoNAL Law (Shariat) Arplication Act, 1937. 

T? extends to the whole of British India excluding the North-West 

frontier Province. 

2. Notwithstanding any custom or usage to the contrary, in all questions 

Application of Pvrsonai (save questions relating to agricultural land), regard- 
Law to Muslims. ing intestate succession^ special property of females. 

under rontr-.,-! including personal property inherited or obtained 

soluiinn of rr,T Other provision of Personal Law., marriage, dis- 

lenanre do ‘'^^inding taliu/, ila, zihar, Han, khiila and mubaraat, main- 

guardianship, gifts, trusts and trust properties, and t.a ^/5 

endowments;'i and charitable institutions and charitable and religious 

rahoir^*^ make a dccla- 3. (1) Any person who satisfies the prescrib- 

• , ^ , , , ed authority— 

(a) that he is a Muslim, and 


, LEG. REF. 

^Substituted by A.O., 1937 

and Sc^"'' S- 2 

^ 'Mnsericd by X of 1927, S. 2 and Sch. 

NOTES. 

!• Personal Law Ap- 

hcation Act, 1937, cancelled the provisions of 


S. 4 of the Ajmer Regulation of 1877. This 
cancellation will however not affect the sub¬ 
ject-matter of suits instituted before the 

enactment of that Act (i.c.) in 
^'hc result is that suits instituted be¬ 
fore 193/ must be decided under the provi¬ 
sions of the Regulation of 1877. 1940 A.M. 

" • j • y • 

Sec. 2.* —The effect of S. 2 of the Shariat 
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(b) that he is competent to contract within the meaning of Section 11 of 
the Indian Contract Act, 1872. and 

(r) that he is a resident of British India, 
may by declaration in the prescribed form and tiled before the prescribed 
authority declare that he desires to obtain the benefit of this Act. and thereafter 
the provisions of section 2 shall apply to the declarant and all his minor children 
and their descendants as if in addition to the matters enumerated therein adoption, 
wills and legacies were also specified. 

(2) Where the prescribed authority refuses to accept a declaration 
under sub-section (1)^ the person desiring to make the same appeal to such officer 
as the Provincial Government may, by general or special order, appoint in this 
behalf, and such officer may, if he is satisfied that the appellant is entitled to 
make the declaration, order the prescribed authority to accept the same. 

4. (1) The Provincial Government may make 

Rule-making Power. rules to carry into effect the purposes of this Act. 

(2) In particular and without prejudice to the generality of the fore¬ 

going powers, such rules may provide for all or any of the following matters, 
namely:— ■ 

(a) for prescribing the authority before whom and the form in which 
declarations under this Act shall be made; 

(b) for prescribing the fees to be paid for the filing of declarations and 
for the attendance at private residences of any person in the discharge of his 
duties under this Act; and for prescribing the times at which such fees shall be 
payable and the manner in which they shall be levied. 

(3) Rules made under the provisions of this section shall be pub¬ 
lished in the Official Gazette and shall thereupon have effect as if enacted in this 
Act. 


5. The District Judge may^ on petition made 
Dissolution of marriage by a Muslim married woman, dissolve a marriage on 
by Court in certain circum- ground recognised by Muslim Personal Law 

stances. (Shariat) . [Repealed by Act VIII of 1939]. 


6. Provisions of the Acts and Regulations mentioned below 

repealed in so far as they are inconsistent 
provisions of this Act, namely:— 

(1) S. 26 of the Bombay Regulation IV of 1827; 

(2) S. 16 of the Madras Civil Courts Act, 1873; 

(3) S, 37 of the Bengal, Agra and Assam Civil Courts Act, 1887 

(4) S. 3 of the Oudh Laws Act, 1876; 

(5) S. 5 of the Punjab Laws Act, 1872; 

(6) S. 5 of the Central Provinces Laws Act, 1875; and 

(7) S. 4 of the Ajmere Laws Regulation, 1877. 


shall be 
with the 


NOTES. 

Act is to make the Mussalman Law expressly 
applicable to subjects which under the terms 
of previous Acts and Regulations had to be 
decided on principles of equity and good cons¬ 
cience. That section can have no effect in 
regard to decisions which expres.sly inter¬ 
pret Mussalman Law so as to substitute 
for them the views of Muslim jurists on the 
same point. I.L.R. (1940) 2 Cal. 464=44 
C.W.N. 974=1940 Cal. 501. 

Sec. 5.—A petition under S. 5 (now re¬ 
pealed) which was pending before the Dis¬ 


trict Judge on the date when the repealing 
Act of 1939 came into force does not auto¬ 
matically lapse, and a final order passed by 
him on that petition after the repeal of the 
Act is not, therefore, ultra vires. There 
being no provision in the repealing Act of 
1939 affecting proceedings /which had been 
initated under Act of 1937 when it was in 
force and were pending at the time of its 
repeal, the matter is governed by S. 6 (e) 
of the General Clauses Act. I.L.R. (1941) 
Lah. 773=43 P.L.R. 103=1941 Lah. 175. 
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_ the mussalman wakf validatin g act (VI OF 1913) 1 

Year. I Nn. I c-i_^ ,*.i I 


Amendinent. 


1913 


VI 


The Mus5Glnian Wakf 
dating Act. 


Vali- See XXXII of 1930, 


annexed^to following is the Statement of Objects and 

authenticity of the wakf-tiama and for prevention of fraud nnnn ^ .u ■ ™ 

It IS not intended to codify or define the general law of ^WnWf i* otherwise, 
ed by the Mussalman Law. The Bill is a simple onl and 

follows:— iimpie one and the important provisions are as 

nZ7r professing Mussalman faith to create wakf. 

fraud upon creditors oi otherwise. ^ ^ (Jkf-nama and prevent 

Clause 10.—Deals with testamentary wakf 

il“ Aaxi^nZmT' "■ ) 


An Act to declare the rights of Mussalmans to make settlements of propertv^h 
way af -wakf m fattoar of their families, children and descendants 

Whereas doubts have arisen regarding the validity of wakfs created bv 

Children and descendants and ultimately for the benefit of the poor or fS o he; 

leligious pious or charjtable purposes; and whereas it is expedient to ren we 
such doubts; It is hereby enacted as follows:— ^ remove 

The Mussal- 

man Wakf Validating Act, 1913 
It extends to the whole of British India. 


Short title and extent. 


LEG. REF. 

'For Statement of Objects and Reasons, 
see Gazette of India, 1911, Pt. V; p. 107; for 
Keport of Select Committee, sec ibid., 1913, 

• yj-?- Proceedings in Council 

see tbkd., 1911 Pt. VI. p. 402, and ibid. 
Pt. VI, pp. 29, 65 and 147. 

NOTES. 

. —The Mussalman Wakf Validat- 

mg Act IS not retrospective in its effect. 43 

r’Wf 820=49 I.A. 153 (P. 

C.) ,53 M.L.J. 166 (P.C.). See also SO I. 


+18=105 I.C. 647 
F24 C-W.N. 18; 19 
^2=52 I C. 701=43 C. 158; 44 A. 
1; 27 I.C. 96= 9 C.W.N. 76. The Act 
merely defines what is valid wakf but it does 
not purport to deal with the validity or 
Otherwise of wakfs, the objects of which 

?o1i'v'e'*® ml “"certain. 130 I.C. 556= 
1931 S. 75. The Act of 1913 was intended 
to expand the law relating to the creation of 
a w^f and not to restrict it and a \Yakf 
which would have been considered a go(^ 



S. 3] 
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The Mussalman Wake Validating Act (VI of 1913). 
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^ 2. In this Act, unless there is anything; repug'- 

Defimtions. u' 4 . 

nant in the subject or context,— 

(1) “Wakf’' means the permanant dedication by a person professing the 
Mussalman faith of any property for any purpose recognized by the Mussalman 
law as religious, pious or charitable. 

(2) “Hanafi Mussalman” means a follower of. the Mussalman faith who 
conforms to the tenets and doctrines of the Hanafi School of Mussalman law. 

3. It shall be lawful for any person professing the Mussalman faith to 

create a wakf which in all other respects is in accord- 

of Mussaimans to ance with the provisions of Mussalman law, for the 
create certain wakfs. r n • 4 . 1 . 

following among other purposes:— 


NOTES. 

wakf before the Act was passed could not 
possibb' be considered a bad wakf owing to 
anything contained in the Act. 4 Luck. 
101”1929 0. 25. The Mussalman Wakf 
Validating Act of 1913 had no retrospective 
effect and it was only by the later Act of 
1930 that it was made to apply to wakfs 
created before 1913 and then only if any 
right, title, obligation or liability already ex¬ 
isting was not affected. A mortgage created 
before 1930 cannot, therefore, be affected by 
these Acts. 1938 O.W.N. 67=1938 Oudh 
69. If there can be a valid wakf subsequent 
to the Mussalman Wakf Validating Act 
apart from the provisions of the Act, where 
the wakf makes provision for the family 
of the wakf then the test to be applied to 
ascertain its validity would be the same as 
that applied to cases decided before Act VI 
of 1913, namely, that if the effect of the 
deed was to give the property substantially 
to charitable uses it would be valid, but if 
the effect of the deed was to give the pro¬ 
perty in substance to the settlor’s family 
then it would be invalid under Mahomedan 

law. 1940 A.L.T. 504=1940 A.W.R. (H. 
C.) 429=1940 All. 462. The Wakf Valida¬ 
ting Act allows the settlement of 
in perpetuity in favour of the family, child¬ 
ren or descendants of a person belonging to 

the Mussalman faith. 112 I.C. 623 
1929 A. 180. Under the Act, where a dedi¬ 
cation is made in favour of one’s own des¬ 
cendants, generation after generation, it is 
not necessary that there should be an imme¬ 
diate or concurrent gift in favour of reli¬ 
gious or charitable object. It is enough if 
there is an ultimate gift in favour of such 
objects as are considered pious, religious, 
charitable or meritorious under Mahomedan 

Law. 112 I.C. 623 (2)=:1929 A. 180. The 
Mussalman Wakf Act, 1923, applies to such 
wakfs as are defined in S. 2 (e) of that Act 
and does not apply to such other wakfs as 
are expressly excluded from the operation 
of the definition. The exception covers ^ 
wakf such as is described m S 3 of the 
Mussalman Wakf and /ct (1913), 

ing claimable for himself by the person by 

whom the wakf was created ^ W n"^ 986 
his family or descendants. 7 O-W-N- 986 
=1930 0. 509. An illusory charitable gift 

C.C.M.—463 


made before the Act is void. 50 I.C. 77 
=6 O.L.J. 80. A trust for slaves and de¬ 
pendants is not within the terms of the 
Wakf Validating Act, VI of 1913 or Act 
XXXII of 1930 giving retrospective effect 
to the earlier Act. 59 I.A. 74=34 Bom. 
L.R. 510=62 M.L.J. 371 (P. C.). The 

fact that a wakf is made under Act VI of 
1913 does not exclude the principles of 
Muhammadan Law from application. 16 
L. 432. The ultimate gift to religious or 
charitable purposes must be implied from the 
terms of the document and cannot be im¬ 
plied from the mere fact that the testator 
was purporting to make a wakf. Where a 
settlor directed that the dwelling-house 
should be used by himself and his heirs and 
as regards income from the properties, he 
directed that a specified fraction should be 
spent on charity, the remainder being spent 
on himself and his heirs, but there was no 
provision as to the destination of the income 
after the failure of heirs, held, that the wakf 
was invalid both under the Mahomedan Law 
and under the Mussalman Wakf Validating 

Act. 60 C. 901=37 C.W.N. 741 = 1933 C. 
736. , ,, , 

Sec. 2.— Mere use of the word wakf 
in a deed after Act VI oi 1913 cannot ne- 
c€ss 2 irily imply a dedication to the poor and 
the use of the word will not operate to make 
the deed a valid dedication in law. The ulti¬ 
mate object of the wakf should be implied 
by use of proper words. It must contain 
an implied reservation that the ultimate 
benefit from property should go for a reli- 
e-ious. pious, charitable purpose of a per¬ 
manent character. 52 A. 748=1930 A. 837 
=1930 A.L.J. 978. See also 8 O.W.N. 

Sec. 3.—As to applicability of section, 
see 1928 N. 10. See also 37 C.W.N. 395 
[where it was held that the wakf did not 
come under this section but came within the 
exception of S. 2 (e) of the Act of 1923]. 

In order that a beneficiary under a wakf 
can claim the protection under the Mussal¬ 
man Wakf Validating Act of 1913, he must 
establish that he falls in one of_ the three 
categories mentioned in the Act, vis., (1) the 
family of the settlor; (2) the children of 
the settlor; (3) the descendants of the set¬ 
tlor, “Family” in S. 3 of the Act would 
include (1) all those persons residing in 
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the same house as the settlor and dependent 
upon him for maintenance and (2) all those 
connected with tlie settlor through a com- 
mon progenitor or b}' ties of common lineage 
^ Bom L.R. 256. also 44 C. W. N. 
974—1^0 Cal. 501. Where the major por¬ 
tion of the income is dedicated by the deed 
of wakf to the upkeep of a mosque, and tlic 
allowance fixed for the daughter-in-law and 
her daughter has been given to them not as 
the wakif’s heirs but as Mutawallis of the 
wakf property, so that the wakf cannot pro¬ 
perly be said to be one for the maintenance 
and support of the wakif’s family, the Mus- 
salman Wakf Validating Act has no applica¬ 
tion, and the deed of wakf in question is not 
invalid owing to the provisions of that Act. 

1936 O.W.N. 165=1936 O. 213 (F.B,). 
The provisions of Act VI of 1913 though in 
terms declaratory are not retrospective 40 
M. 116=32 M.L.J. 101=44 LA. 21 (P. 
C.). (Affirming 34 M. 12=6 I.C. 1). 
The Act has no retrospective effect and 
solely refers to wakfs created after the 

Act. 39 B. 563=26 I.C. 906=16 Bom.L. 
R. 977. also 53 M.L.J. 166 (P.C.). 

Act validates a trust only when the ultimate 
benefit is expressly or impliedly reserved for 
the poor or for any other purpose recognis¬ 
ed by the Mussalman law as a religious, 
pious or charitable purpose of a permanent 
character. 105 I.C. 155. See also 93 I.C. 
14=1926 A. 378. A wakf for the main¬ 
tenance of the wakif’s family is invalid, if 
there is no ultimate gift for a religious, 
pious or charitable purpose. I.L.R. (1940) 
2 Cal. 189=71 C.L.J. 432=44 C.W.N. 718 
=1940 Cal. 417. If the ultimate gift to the 
poor or to pious, religious and charitable 
purposes is postponed till after the extinc¬ 
tion of the family, children or descendants 
of the wakif, the wakf would be valid al¬ 
though the ultimate gift to such purposes is 
remote. If such an ultimate gift is more 
remote, that is, if it is to take effect on the 
extinction of a more extended group of per¬ 
sons as for instance heirs how low so ever 
of the wakif, the dedication by way of waki 
substantially for the maintenance of th .* 
wakiPs family, children and descendant? 
would not be valid under the Wakf Validat¬ 
ing Act. For the body of the heirs would 
include even the distant kindred, most of 
whom would not be descendants how low so 
ever of the wakif and could not be regarded 
as members of his family. I.L.R. (1940) 

2 Cal. 464=44 C.W.N. 974=1940 Cal. 501. 
See also 44 Bom.L.R. 256. A wakf which 
is against the Mahomedan Law of Inherit¬ 
ance and which excludes the principal heir 
is not invalid under S. 3 of the Act. The 
words “which in all other respects is in ac¬ 
cordance with the provisions of Mussalman 
Law” in that section do not refer to the 
Law of Inheritance but the law of wakfs as 
governed by Mussalman Law. Further sub- 
cl. (a) allows a wakf for the maintenance 
5 tnd support wholly or partially of his 


[S. 3 


family, children or descendants. The ev 

pression "family children and descendant? 

does not mean the family or childreror 
descendants as a class but may mean only 
some persons of a particular class. Under 
Mahomedan Law, a valid wakf can be creat¬ 
ed in favour only of some members of the 

ants, whether males or females and to the 
exclusion of others. I.L.R. nQdgl T ah 
435=40 P.L.R. 220=(1938) ^ Lah! «3' 
Ihe maintenance and support of the 
family, children or descendants of the 
wakif, does not come within the 

phrase other purpose recognised by Mus¬ 
salman Law as pious” used in the proviso to 
S. 3 for maintenance of these persons^ or 
class of persons is expressly mentioned in 
tht body of that section.. I.L.R. (1940) 2 
Cal. 4^=44 C.W.N. 974=1940 Cal. 501. 
The Mussalman Wakf Validating Act has 
not effected any change in the law. The 
proviso to S. 3 of the Act does not make 
valid a wakf which is religious and pious 
only without being also charitable. The 
object of the Act was to declare the rights 
of Mussalmans to make settlements of pro¬ 
perty by way of wakf in favour of their 
families, etc. 40 L.W. 806. A bequest 
for charitable and religious purposes” is 
void for uncertainty. Both these objects 
are void for uncertainty individually as they 

with each other; even if one 
of them be held to be uncertain the entire 
wakf must fail and such bequests cannot be 
enforced by the Courts. 1935 L. 596. The 
executant of a wakfnama provided that the 
surplus income of certain properties should 
be utilized towards certain pious works to¬ 
wards the maintenance of a certain private 
tomb. There was a further clause that the 
settlor could make arrangement regarding the 

M etc., mentioned in the deed. 

that there was an ultimate benefit for 
a pious or charitable purpose and that the 

w 133 I.C. 657=35 C. 

W.N. 1159. Held, also that the reser\*a- 
tion clause regarding the tank, gardens, etc., 
did not affect the dedication (governing 
principles applicable to the construction of a 
wakfnama stated). Effect of use of the 
word wakf’ indicated. Ibid. A wakf des- 
cribing the ultimate object of the benefit as 
charitable purposes highly commendable 
according to 'Hanafi school’ (umur-i-kair 
mrn JO bamaujib macab hwiafia acada iniwa- 
sib bun k wrch horc) is not valid according 
to Mussalman Wakf Validating Act unless 
the author of the wakf specifies a particular 
object and that particular object is recog¬ 
nized by the ^lahomedan Law as religious, 
pious or charitable and is of a permanent 
character. 15 Luck. 586=1940 O W N 
^^1940 Oudh 324 (F.B.). a/io 26 

/oA C.W.N. 561=1942 

Cal. 180=74 C.L.J. 271; 1941 All. 235. 

The mere use of the word “wakf” in a deed 

alter the passing of Act VI of 1913 cannot 

necessarily imply a dedication to the poor, 
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The ultimate object of the wakf has to be 
implied by use of other words. 1930 A. 
837. The object of the proviso to S. 3 is 
that it should appear on the construction of 
the instrument of wakf that the ultimate 
benefit is either expressly or impliedly re¬ 
served for the poor or for any other purpose 
recognised by the Mahomedan Law as a 
religious or charitable purpose of a perma¬ 
nent character. The word “wakf” there¬ 
fore used in S. 3 should not only satisfy 
the definition of that word given in S. 2 but 
should also satisfy the limitations of the 
proviso before a wakf can be adjudged to 
be lawful within the meaning of the Act. 8 
O.W.N. 1302. When a definite rule of 
Mahomedan Law is laid down by the legis¬ 
lature it must follow that it overruled cer¬ 
tain interpretations which did not find favour 
with the legislature. 1930 A. 837. Where 
a person executed a wakfuama and_ placed 
the mutawalli in possession of certain pro¬ 
perties, but the deed did not contain any 
direction for an ultimate benefit to religious 
or charitable purposes, held, that a valid 
wakf was not constituted. 129 I.C. 163= 
1931 O. 133. Where the annual profits of 
the wakf properties were Rs. 700 a year and 
after deducting the expenses which were 
specified in the wakfnama, the aggregate of 
which came to Rs. 225. the balance of Rs. 
475 was to be spent by the mutwallis m 
equal proportions for the maintenance of 
themselves and their children, held, that 
that wakf was valid by virtue of els. (a) 
and {b) of S. 3 of the Act provided the re¬ 
quirements of the proviso attached to the 
section were fulfilled. 8 O.W.N. 1302. 
Under the Act it is open to a Mussalman to 
create a w'akf of property "which would be 
perfectly valid, even although the income 
during his own lifetime was devoted entirely 
to his own support, and, so long as he re¬ 
mained alive; such a wakf would be perfect¬ 
ly valid even if he did not spend anything 
upon religious and charitable purposes, in 
his lifetime. 1927 O. 162. Where a man 
has set aside property with the directions 
that his expenditure upon religious and cha- 
ritable objects shall be made from a portion 
of the income of the property and where it 
is admitted that he has ^ expended sums 
upon religious and charitable objects, the 
only possible conclusion would be that he 
utilised a portion of the income at any rate 
for such objects. Under the Hanafi law this 
is sufficient. 4 O.W.N. 360=102 I.C. 77— 
1927 O. 162. The Act is not purely a de¬ 
claratory statute and is not retrospective m 
its operation. A wakf invalid in its incep¬ 
tion is not validated by the subsequent pass- 

ing of the Act. 53 I.C. 764=24 C.W-N- 

18. A ivakfitcnia though not governed by 
the Act will be valid if the dominating pur¬ 
pose and intention of the grantor was a 
charitable purpose and the secondary arid 
subsidiary object was to secure for nis 
daughters any surplus that might remain 


after defraying the expenses. 41 I.C. 684. 
The expression family'' includes only those 
persons residing in the house of the donor 
for -whose maintenance, the donor is respon¬ 
sible, and consequently remote cousins in the 
fourth and fifth degree do not come within 

the term. 13 O. & A.L.R. 896. A wakf 

may be validly created in favour of certain 
members of the family to the exclusion of 
others. Considerations of expediency can¬ 
not prevail with the Court to introduce 
words into a section which are not there. 
The ancient Mussalman text-writers do not 
discountenance the idea of a settlement in 
favour of some only of a class, though it 
may be at variance with the principles of the 
law of inheritance. 125 I.C. 33=1930 S. 
318. A daughter-in-law living in the same 
house as the settlor and maintained by him 
is undoubtedly a member of the family of 
the settlor. 1930 A.L.J. 109=1930 A. 169 
=51 A. 40. Where the executant of a 
wakfnama provided that “religious and cha¬ 
ritable objects should continue to be per¬ 
formed permanently and in perpetuity so 
that they may benefit my soul,” held, that the 
wakf satisfied the requirements of the pro¬ 
viso to S. 3, even though there was no speci¬ 
fication in the deed itself of such religious 
and charitable objects. 8 O.W.N. 1302. 

A executed a wakfmma in which he made 
provision out of his property for the main¬ 
tenance of his deceased brother’s wife and 
another deceased brother’s children. The 
provision was challenged as invalid as being 
in contravention of S. 3 (fl) of the Act. 
Per Agha Haidar, J.~Held, that the de¬ 
ceased brother’s son comes within the mean¬ 
ing of the 'word “family,” as used in S. 

3 (a) of the Act. 11 Lah.L.J. 404=1929 
L. 721. The word “family,” in S. 3 (a) 
was intended to be used in a very large and 
extensive sense. Technically the word 
“family” may be taken to mean the collective 
body of persons who live in one house and 
under one head or manager; and includes 
within its fold a household consisting of 
parents, children and servants and, as the 
case may be, lodgers or boarders. Popularly 
how'ever the term indicates persons descend¬ 
ed from one common progenitor and having 
a common lineage. The nephews of the 
settlor are in this sense the members of his 
family. It could never have been the ob¬ 
ject of the legislature to exclude persons 
who were related by blood, merely by rea¬ 
son of the fact that they did not reside in 
the house of the settlor or that the settlor 
was not normally responsible for their main¬ 
tenance. 1930 A.L.T. 109=52 A. 3^= 
1930 A. 169; 51 A. 40; 138 I.C. 616 (A.). 

“Family” as including non-resident relative— 
Provision in deed for maintenance of such 
persons—Whether renders deed invalid. See 
4 Luck. 101=1929 0. 25. Where the author 
of a w'akf does not divest himself of the 
property', the wakf is not valid. In the 
absence of an express reservation of any 
ultimate benefit to the poor in a wakf, no 
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(b) where the person creating a wakf is a Hanafi Mussalman r 
h.s own mamtenance and support during his lifetime or for the pSnfnf w' 
debts out of the rents and profits of the property dedicated ^ ^ 

Provided that the ultimate benefit is in such cases exoresslv nr r ji 
reserved for the poor or for any other purpose recoenised hv 'mphedly 

l^v as a religious, pious or charitable purpose of a perrnanem charackn'' 


NOTES. 

such final reservation ran he implied on a 
taihire of heirs of the donor. 10 O. 
A.L.R 896. The word “descendants" in 
o. a, Cl. (a) includes persons descended from 
the settlor both in the male and in the fe¬ 
male line. The descendants in the female 
line not residing in the house of the settlor 
and not maintained by him are witliin the 
.^ct and cannot be excluded from its pur¬ 
view. 1930 A.L.J. 109=123 l.C. 369= 

1930 A. 169. Under S. 3 (b) it is lawful 
for a person to create a wakf for tiie pay¬ 
ment of his debts out of the rents and profits 
of the property dedicated. 67 J.C. 77=34 
C.L.J. 444. 

Sec. 3 (a): “Family"—AD onri) so.v.— 
The word ‘family’ in S. 3 (a) is used by 
the Legislature in its broad popular sense 
so as to include all persons descended from 
a common progenitor. 1940 A.L.J. 399= 
1940 All. 383. From tlie fact that M was 
adopted by A wlio had executed a wakf and 
resided with him during his lifetime, he 
(A/) must be held to he depen lent relation 
of A and therefore comes within the defini¬ 
tion of family in S. 3. 1935 L. 414. The 

word “family" as used in S. 3 (a) of the 
Act includes the brother or die dcs:eiulants 
of the brother so as to entitle tfiem to claim 
to he the subjects of a valid wakf. 1935 L. 
251. The fact that a person :annot take 
benefit under the wakf on the ground that 
he is not a member of the l.iinily of the 
wakf, is not sufficient to set it aside in its 
entirety. 1935 L. 414. 

Sec. 3, Proviso: Scope.— The prev-so to 
S. 3 does not effect an}- change in the Afus- 
lim conception but simply states what the 
Muslim law is. Tlie effect ov *hat proviso 
must, therefore, be judged by llie principles 
propounded by Muslim jurists. According 
to them there arc two distinct principles: 
One is analogous to the cypn-s (b'Ctrine. 
The other principle is that a wakf will not 
fail for mere vagueness or uncertainty of 
the object. For when the object is not 
specified by the wakif, the usuf'-act is to be 
applied to the benefit of the poor. The pro¬ 
viso to S. 3 states that the ultimate benefit 
in a wakf-olal-aulod can also be impliedly re¬ 
served for the poor or for any purpose re¬ 
cognised by the Mussalman Law as religious, 
pious, or charitable purposes vi a pc. nrnent 
character. Those purposes need not be ex¬ 
pressed in clear terms in the wakfnama. If 
in the wakfnama the wakif designs the ulti¬ 
mate gift to “proper acts of charity", these 


words used in the wakfnama will imply a 
gift to the poor, wliich is an effective gift 
and the wakf will comply with the provi: 
sions of the Act. Further, if the wakf 
deed manifests an overriding intention to 
give to chant}- in the contingency of the 
failure of the descendants of the w-akif, 
that would call in the application of the 
cypres doctrine. Per Khwidkar, /.—If the 
objects of tlie wakf are indicated with rea- 
sonable certainty, it is not necessary that 
they should be named. A gift for “Kar-i- 
kliair (works of charity) in a deed of wakf 
cannot be condemned as vague and indeter¬ 
minate. as the objects of the donor’s bounty 
are possible of ascertainment by reference 
to the principles of Mahomedan Law. Even 
if the expression “Kar-i-khair” does not in¬ 
dicate the objects of bounty intended by the 
wakif with sufficient certaintv, the doctrine 
of cypres could be invoked. *74 C.L.L 261 
= 1942 Cal. 180=46 C.W.N. 561. also 
1940 Oudh 324 (F.R.); 1941 All. 235=1. 
L.R. (1941) All. 443. The proviso to S. 

3 of tlic Mussalman Wakf Validating Act 
is inipcrativc, and the absence of an express 
or implied provision for the ultimate rever¬ 
sion of the property to some charitv makes 
the wakf absolutely invalid. 165 l.C. 515, 
Tlie word “impliedly” in the proviso to S. 3 
of Act VT of 1913 iias not been defined any¬ 
where; but it must mean that the reserva¬ 
tion of the benefit for tlie poor, etc., can be 
indirectly inferred from the recitals in the 
deed coupled with surrounding circumstan¬ 
ces. 1936 A.L.J. 231=1936 A. 4(H. But 
where a deed of wakf-alal-aulad contains no 
such indication and it is impossible to say 
that the wakf had any such purpose in view 
even as a remote possibility, and indeed 
where the wakf does not seem to have con¬ 
templated the extinction of the line of his 
descendants at all, it is difficult to say that 
any reservation of such benefit is implied. 
(Ibid.) A mere recital in the deed that tlie 
wakf-alal-aulad was being made in accord¬ 
ance with law. Act VT of 1913, does not 
imply that the re(|uirements of that Act 
were fulfilled. A mere reference to the Act 
should not be considered sufficient as that 
Act refers to various purposes. (Ibid.) 
Where among other things a deed of wakf 
recited that 'if, may God forbid, there be 
extinction of my descendants, at any time, 
the amounts allotted above to my heirs, 
sliall be utilised for some charitable purposes 
^coi ding to the scheme to be prepared by 
Court and the Court shall, in that case, have 
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4. No such wakf shall be deemed to be invalid merely because the benefit 

reserved therein for the poor or other religious, pious 
or charitable purpose of a permanent nature is post¬ 
poned until after the extinction of the family, chil¬ 
dren or descendants of the person creating the wakf. 

5. Nothing in this Act shall affect any custom 
or usage whether local or prevalent among Mussal- 
mans of any particular class or sect. 


Wakfs not to be invalid 
by reason of remoteness of 
benefit to poor, etc. 


Saving of local and sec¬ 
tarian custom. 


THE MUSSALMAN WAKF VALIDATING ACT (XXXII OF 1930). 

[2Sth July, 1930. 

An Act to give retrospective effect to the Mussalman Wakf Validating Act, 1913, 

Whereas the Mussalman Wakf Validating Act, 1913, does not apply to 
wakfs created before its enactment; 


And whereas it is expedient to validate such wakfs without infringing 
any rights contrary thereto which may have already accrued or been acquired; 
It is hereby enacted as follows:— 


Short title. 


1. This Act may be called The Mussalman 
Wakf Validating Act, 1930. 


Act VI of 1913 to apply 
retrospectively. 


2. The Mussalman Wakf Validating Act, 1913, 
shall be deemed to apply to wakfs created before its 
commencement: 


Provided that nothing herein contained shall be deemed in any way to 
affect any right, title, obligation or liability already acquired, accrued or incur¬ 
red before the commencement of this Act. 


NOTES. 

power to utilise the money only for such 
kare-i~khair as would be correct and valid 
according to entire Mahomedan religion.’ It 
was held that the words kare~i-kkmr were 
used in a larger sense so that money may be 
devoted not only to objects of khuirat but 
for objects which might or might not be 
charitable and that the settlor deliberately 
used a wider language to give a greater dis¬ 
cretion to the Court and to the miitwalli to 
administer the trust. It was held further 
that the condition laid down in the proviso 
to S. 3 of the Mussalman Wakf Validating 
Act had not been duly complied with and 
the wakf failed for uncertainty'. I. L. R. 
(1941) All. 443=1941 A.L.J. 269=1941 O. 
A. (Supp.) 400=1941 All. 235. 

Implied reservation of ultim.\te Benefit 
—"Wakf-fi-sabi-lillah” in perpetuity . — 
The reservation of the ultimate benefit con¬ 
templated by the proviso to S. 3 of the 
Wakf Validating Act can either be made 
expressly or impliedly. The answer to the 
question whether the reservation of the ulti¬ 
mate benefit for those purposes has been 
made by a deed of wakf must depend on the 
intention of the wakf as disclosed by the 
deed. In a case where the words “wakf-fi- 
sabi-lillah” have been used and wakf has 
been created in perpetuity, and there is pro¬ 
vision for the appointment of the mutawal- 
lis for all time to come, and a portion of 
the usufruct of the wakf property has been 
reserved for pious and charitable purposes, 


and the wakf had in contemplation the pos¬ 
sible extinction of the line of his descendants 
who were to be the principal recipients of the 
profits of the wakf property, the irresisti¬ 
ble conclusion is that the wakf intended by 
implication to reserve the ultimate benefit 
for the purposes enumerated in the proviso. 
1935 A.L.J. 647=1935 A. 616. The per¬ 
formance of fateha ceremonies is a 'reli¬ 
gious, pious or charitable purpose’ within the 
meaning of the proviso to S. 3. 1940 A.L. 

J. 399=1940 A.W.R. (H.C.) 352=1940 
All. 383. 

Secs. 3 and 4.— Neither of Ss. 3 and 4 
make the Act retrospective in its operation; 
consequently if a wakf created before the 
passing of the Act was illusory and there¬ 
fore invalid in the e 3 'e of the Mahomedan 
Law, it would not be validated by reason of 
any retrospective operation of that Act. 41 
A. 1=48 I.C. 94 (2),=16 A.L.J. 841. 

Secs. 3 and 5.—A wakf does not be¬ 
come void merely because the wakf appoint¬ 
ed a minor as the first mutawalli. 26 A.L. 
J. 748. 3*^^ also 50 A. 830=113 I.C. 723. 

Sec. 4: Wakf~Validity—Provision re¬ 
garding residence of Family.— Where the 
primary object of the testator was to create 
a wakf for charitable and religious purposes, 
a provision regarding the residence of the 
family does not invalidate wakf. 1935 L. 
251. 

Sec. \,~See 1938 Oudh 69 cited under 
Mussalman Wakf Validating Act VI of 1913. 
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Year. 


THE MUSSALMAN WAKF ACT (XLII OF 1923). 


No. 


Short title. 


Amendment. 



1923 


XLII J The Miissalman Waki Act. 


Sections 2 ton came into force in the 

Madras Presidency on 1st July, 1931. 


appeneW following is the Statement of Objects and Reasons 


“For several years past, there has been a growing feeling amongst the Muhammadan 
community throughout the country, that the numerous endowments which have been made 
or are being made daily by pious and public spirited Muhammadans are being wasted or 
systematically misapproprited by those into whose hands the trust may have come in course 
ot time. Instances of such misuse of trust property are unfortunately so very common 
that wakf endowment has now come to be regarded by tbe public as only a clever device 
to tie up property in order to defeat creditors and generally to evade the law under the 
cloak of a plausible dedication to the Almighty. In some cases the mutwallis are persons 
who are iitterly unfit to carry on the administration of the Wakf and who. by their moral 
clelinquencies, bring discredit not merely on the endowment but on the community itself. 
It IS believed that the feeling is unanimous that some steps should be taken in order that 
incompetent and unscrupulous mutwallis may be checked in their career of waste and mis¬ 
management, and that the endowments themselves may be appropriated to the purposes for 
which they had been originally dedicated. 

In some cases difficulties have arisen in finding out whether any particular properties 
arc really subject to wakf or not. There are numerous wakf properties all over the coun¬ 
try unknown to the public which the mutwallis are treating as their own private property 
nnd are rlenling with them in any way they think fit or necessary. It therefore seems that 
there should be a system of compulsory registration requiring a'mutwalli to notify to some 
responsible officer not merely about the fact of the wakf, of which he is the mutwalli but 
also the nature and extent and other incidents of the endowment. Further, even where a 
wakf is well-known and mutwalli is obviously thoroughly incompetent to carry on his duties, 
the public find a difficulty in instituting suits to remove him from his post by reason of the 
cumbrous procedure laid down in the Code of Civil Procedure. It is with a view to facili¬ 
tate the institution of such suits that a provision has been made in this Bill. Lastly, there 
appears to be a general consensus of opinion amongst the Muhammadans throughout the 
country that there should be some responsible officers who may go about and find for them¬ 
selves whether the various wakf properties scattered throughout the country are being pro¬ 
perly managed or not. It is not intended that Government should be called upon to bear the 
burden of appointing such an officer or his staff, and a provision has therefore been made in 
the Bill authorising the Central Committee (to be appointed in pursuance of the provisions 
of the Bill) to levy a rateable contribution from the mutwallis for the purpose of meeting 
the cost of entertaining such an officer and his staff. 

The sub-joined notes on the more important clauses of the Bill amplify the objects and 
reasons of the Bill 


NOTES ON CLAUSES. 

1. Clause 3.—This provision is similar to the provision for the maintenance of Regis¬ 
ters under the Land Registration Act, 1876 (Bengal Act VIT of 1876), and other Acts. 

2. Clause 4.—This provision is similar to the one for the compulsory registration and 
mutation of names of proprietors under the Land Registration Act, 1876. 

3. Clause 11.—This provision is intended to compel mutwallis to keep regular accounts 
and to ensure compulsory publication of such accounts, as there is reason to believe that in 
numerous cases mutwallis do not keep any proper accounts at all. It is hoped that this 
system of compelling mutwallis to keep and publish accounts will be a w'holesome check on 
waste and mismanagement. 

4. Clause 13.—The provision is meant to give the accounts full publicity, so that any 
member of the public may know how things are going on with regard to the various endow¬ 
ments. 

5. Clause 16.—The idea as to the appointment of District Committees is taken from the 
provisions in this respect in the Bengal Charitable Endowments, Public Buildings and 
Escheats Regulation, 1810 (Bengal Regulation XTX of 1810), and it is expected that a system 
of having District Committees will afford a wholesome check on the proper management of 
wakfs in each district. 

6. Claj{ses 20 to 23 are meant to simplify the procedure regarding the institution of 

suits for the removal of undesirable mutwallis and for the appointment of suitable mut¬ 
wallis wherever necessary. 

7. Clause 27.—It is expected that, in the case of every wakf after all the directions 
given in the wakf have been carried out, there will always be a net balance in the h^ds of 
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the mutwalli which may be utilized for various public purposes. The Bill therefore gives 
power to the (^Hector to realize such amounts from the mutwallis and place them at the 
disposal or the General Committee. 

8. Clatise 28.—The duties imposed on the Collector by the Bill are extremely heavy 
and onerous and it is not expected that the Collector will be able to attend to such duties 
conveniently or without detriment to his other legitimate duties. The Bill therefore gives 
power to the Collector to delegate his powers so far as he may think necessary to any person 
whom he thinks fit and proper to exercise such powers. At every district headquarters there 
always happen to be responsible Muhammadan officers who may very properly be called upon 
to devote a portion of their time to duties which are obviously of such great importance 
to the best interests of the Muhammadan community. 

9. C/(i»re 31.—Gives power to the Collector realize the duties due from mutwallis 
by the simple procedure laid down in the Bengal Public Demands Recovery Act 1913 

nn r^j®^ m-Ti' o'" Gc^zette, Pt. Ill, dated 18th October, 1921, 

l&3^Pt V ’p^’ 


THE MUSSALMAN WAKF ACT (XLII OF 1923). 

[5f/t August, 1923. 

AnA Act to make provision for the better nianagement of wakf property arid for 

ensuring the keeping and publication of proper accounts in respect of sudlv 
properties. 

Whereas it is expedient to make provision for the better management of 
wakf property and for ensuring the keeping and publication of proper accounts 
m respect of such properties; It is hereby enacted as follows 

Preliminary . 

Short- title, extent and 1. (1) This Act may be called The Mussalman 

commencement. Wakf Act> 1923 ; 

(2) It extends to the whole of British India, including British Baluchis¬ 
tan and the Sonthal Parganas; 

(3) This section shall come into force^ at once; and 


LEG. BEF. 

^ Sections 2 to 5 and 7 to 13 were brought 
into force in the Punjab with effect from 
the 14th May, 1924, see Punjab Gasette, 1924; 
Pt. I, p. 418. 

Sections 2 to 13 were brought into force in 
the Presidency of Bombay including Sind 
from the first June, 1925, see Bombay Gov- 
esnment Gazette, 1925, Pt. I, p. 1414. All 
provisions of the Act were brought into force 
in Bihar and Orissa from the 3rd Septem¬ 
ber, 1925, see Bihar and Orissa Gazette, 1925, 
Pt. II. p. 1192. 

Sections 2 to 13 were brought into force in 
the Presidency of Bengal with certain modi¬ 
fications from the 1st June, 1927, see Notifi¬ 
cation No. 230, T.Mis., dated the 5th May, 

1927, Calcutta Gazette, Pt. I; p. .1008. 
Sections 2 to 13 were brought into force in 

Ajmer-Merwara from 1st February, 1928, see 
Gazette of India, 1928, Pt. II-A, p. 20. 

Sections 2 to 5 and 7 to 13 were brought 
into force in the N.W.F.P. with effect from 
24th February, 1928, see N .W.F.P. Gazette, 

1928, Pt. I-A, 183. 

NOTES. 

Sec. 1.—If part of the purpose of a wakf 
is to provide for the wakf himself for any 
member of his family or his descendants, 
the provisions of the Act will not come into 
force till after the death of such persons. 

170 I.C. 530=1937 O. W.N . 798^=1937 


Oudh 454. Where a plea is raised before a 
District Judge that the Mussalman Wakf 
Act is inapplicable to a particular wakf, the 
District Judge may refuse to decide it, but 
if he finds it convenient and desirable to 
determine the question on the materials be¬ 
fore him, he is within his jurisdiction in 
doing so. I.L.R. (1940) N. 613=1940 N. 
L.J. 98=1940 Nag. 161. See also 1938 Pat. 
137. 

As amendied BY Bombay Act XVIII of 
1935— Applicability to Bombay Presidency. 

All that Bombay Act XVIII of 1935, 
amending Act XLII of 1923 did was to 
amend with the necessary sanction the Act 
of the Central legislature, and both must be 
read together and both appl[y to the Bom¬ 
bay Presidency. 191 I.C. 429=1940 Sind 
219. 

The absence of any provision as to appeal 
only indicates that the results of an inquiry 
under the Act are not intended to be final 
and conculsive. But if the requirements of 
S. 115, C. P. Code, are fulfilled, a revision 

from an order under the Act would lie to 
the High Court under that section. 9 O.W. 
N. 538=1932 O. 210. (F.B.), where it 

was admitted that there was a valid wakf 
and that respondents were the mutwallis 
thereof, but they only denied that the deed 
of endowment created any trust to which 
the Charitable and Religious Trusts Act of 
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r .i- tPi'ovincial Crovernment] may by notification in the 

Gazette, c.Tect that the remaining provisions of this Act or anv of thpri^^* 

.t may apecity shall come into'force in the Pfovince’ or any spec'L”S 
theieof, on such date as it may appoint in this behalf. ' ^ ^ 


nefinitiop?. . , 2 ^ct, unless there is anything repugnant 

, . , "1 the subject or context,— ^ 

try .u- 1 include any benefit which a mutwalli is entitled 

to claim solely by reason of his being such mutwalli • is entitled 

01 the llSri’^inT”I'l'for^Xi^' ol'a'^S^'S's^chto^r.tS" 

rirsrs 1 ^ “mutwalli” mcaiis any person appointed either verbally or under anv 

deed or instrument by tu'hich a wakf has been created or by a Court of compel 

Ser ne '"^' ^^1 , ^ ^^d includes a naib-mutwalli^or 

other person appointed by a mutwalli to perform the duties of the mutwalli and 

save as othenvise provided in this Act. any person who is for the time being 

administering any wakf property; ^ 

(d) prescribed means prescribed by rules made under this Act; and 

"wakf” means the permanent dedication by a person professing the 
Mussalman faith of any property for any purpose recognized by the Mussal- 
man law as religious, pious or charitable, but does not include any wakf. such 

which any benefit is for the time being claimable for himself by the pe;son by 
whom the wakf was created or by any of his family or descendants ^ ^ 


NOTES'. 

1920 could be applicable, it does not depriv 
the District .Tiulire of his jurisdiction to pro 
ceed under Act XLII of 1923. 

Sec. 2. (b).—An application under S. i 
for registration of a wakf estate has to b 
I^-esentod in the Court of the District Tudir 
which is the Court competent to cntcrtaii 
the application.^ The Court of an .^dditiona 
District Judpfe is a Court diffrrent from tha 
of the District Judp:c, but under S. 8 (2) o 
the Bengal, A.cra and Assam Civil Court 
Act, It is competent to the District Tud£?e U 
transfer the application for recristration'of ; 
wakf estate to the Additional District Judg 
and on such transfer the Additional Distric 
Jud.crc has jurisdiction to deal with th' 
matter. 1942 P.W.N. 94. 

Sec. 2 (c).—A District Judge has lu 
jurisdiction to pass an order appointing ; 
mutwalli under S. 2(f) of the Act. 34 P 
L.R. 81 = 1933 L. 27. 

Sec. 2 (e).—“Wakf" as denfied by S. I 
(c) means the permanent dedication by : 
person professing the Afussalman faith o 
property for any purpose recognised In 
the Alahomedan Law as religiotis, pious oi 
charitable. The purpose of benefiting Alad 

purpose recognised as charitable h\ 

e * ‘'ibomedan Law. It is not howovci 
necessary that the dedication should be by : 
beneficial owner. There may be a dedicatioi 

tfioiipb of course lu 
must keep within the terms of the trust. 

Where certain persons collect monies for th( 


purpose of building a Aladressa and then build 
the same, and the trustees purchase immova- 
ble property out of the funds of the Madressa 
and execute a declaration of trust admitting 
the purchase for the support of the Madressa 
and declaring that they hold the property 
upon trust, in substance for the Madressa; 
there is a good dedication for the purpose of 

1 'r 328=^43 Bom. 

L.R. 152=1941 Bom. 152. Where a testa¬ 
tor by his will bequeathed the whole of his 
property owned and possessed by him on the 
(late of the will and also property which he 
may acquire thereafter in favour of his two 
sons m equal shares, but no list of the pro¬ 
perty on v/hich the bequest was to operate 
was attached to the will, and the testator 
further stated that there was some wakf pro¬ 
perty attached to the iiua}nbara of which he 
^\as a mutwalli and prescribed a scheme of 
succession to the office of mutwalli, but the 
recitals m the will neither fixed with any defi¬ 
niteness the property which was the subjcct- 

nor did they in any way 
indicate the terms of the nature of the wakf, 
and there was no evidence of any dedication 
of property or of any purpose for which the 
wakf was found, ffeldt that there was no 
evidence to justify the treatment of any pro¬ 
perty as wakf property within the meaning 
of that term as defined in the Afussalman 
Wakf Act, 1923: 7 O.W.N. 986=1930 0. 
509. Some of the terms of a wakf were 
as follows: (1) as long as the founders live, 
they shall appropriate one-third of the pro- 
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3. 


Statements of Particular^. 

(1) Within six months from the commencement of this Act every 

mutwalli shall furnish to the Court within the local 


Hmits of whose jurisdiction Ae property of the wakf 
of which he is the mutwalh is situated, or to any one 
of two or more such Courts, a statement containing the following particulars, 
namely:— 

(a) a description of the wakf property sufficient for the identification 
thereof; 

(b) the gross annual income from such property^ 

(r) the gross amount of such income which has been collected during 
the five years preceding the date on which the statement is furnished, or of 
the period which has elapsed since the creation of the wakf, whichever period 
is shorter; 

(d) the amount of the Government revenue and cesses, and of all rents. 


annually payable in respect of the wakf property; 

(e) an estimate of the expenses annually incurred in the realisation of 
the income of the wakf property, based on such details as are, available of any 
such expenses incurred within the period to which the particulars under clause 


(r) relate; 

(/) the amount set apart under the wakf for— 

(1) the salary of the mutwalli and allowances to individuals; 

(ii) purely religious purposes; 

(Hi) charitable purposes; 

(iv) any other purposes; and 

(g) any other particulars which may be prescribed. 

(2) Every such statement shall be accompanied by a copy of the deed or 
instrument creating the wakf or. if no such deed or instrument has been exe¬ 
cuted or a copy thereof cannot be obtained, shall contain full particulars, as 
far as they are known to the mutwalli. of the origin, nature and objects of the 

wakf. 


NOTES. 

ceeds of the wakf properties themselves and 
apply two-thirds to other charities: (2) after 
their death, two-thirds of the wakf proper¬ 
ties shall be enjoyed by their children and the 
remaining one-third should go to meet the 
charities: and (3) in the event of non-exist¬ 
ence of any child begotten by the founder, 
such a person from among their relatives as 
may be most nearly related to them shall be 
appointed muhvalli and shall get Rs. 10 a 
month as a salary, shall live in their dwelling- 
house and shall appropriate the balance of 
the proceeds of the tanks and gardens left 
after defraying the expenses of persons at¬ 
tached to the Madrasha and Khanka. Held, 
that the wakf did not come under S. 3 of 
Act VI of 1913, but came within the excep¬ 
tion of S. 2 (e) of the Act of 1923. 37 C. 
W.N. 395=60 C. 790=^1933 C. 5S1. 

gee. 3. —Xf a mutwalli has complied 
with the provisions of S, 3, no question as 
to whether he denies the wakf or admits it 
can arise, because by his conduct in furnishing 
particulars of the wakf property', he must be 
deemed to have admitted the wakf and his 
own position as muhvalli. 1932 A. 362=54 A. 
475. ■ 

Sec. 3 (2): Inquiry under—Scope of.— 

C.C.M-~464 


Per Hasan, CJ .—The inquir>* must, no 
doubt, be summarj' and will not be conclu¬ 
sive between the contending parties in any 
future controversy as regards the origin, 
nature and objects of the wakf but the Act 
does not exclude such inauiry altogether. 7 
Luck. 601=1932 O. 210 (F.B.). 

Act (as amended by Bombay Act of 1935), 
S. 3.—S. 3 of the Mussalman Wakf A.ct ap¬ 
plies to any property of a wakf \vithin the 
jurisdiction of the local Court. So that if 
one finds mutwalli with property within 
the local limits of the Small Causes Court 
at Bombay, it is clear that he has to furnish 
the required particulars, although other pro¬ 
perties of the wakf may be situate, and those 
who benefit from the wakf may be lesident 
outside Bombay or outside British India. 
I.L.R. (1941) Bom. 328=42 Cr.L.J. 517 
=443 Bom.L.R. 153=1941 Bom. 152. 

Secs. 3, 4 and 5.—The Court of District 
fudge has jurisdiction under the Mussalman 
Waief Act, 1923, to take proceedings under 
the same Act, w^hen the alleged wakf is not 
admitted or denied by the alleged mutwalli 
7 Luck. 601=1932 0. 210 (F.B.). Per 
Young, C. J .—The Mussalman Wakf 
Act merely confers administrative powers 
upon the “Court”. The object is to have on 
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(3) Where— 

(a) a wakf is created after the commencement of this Act or 
Validating A^ct, 19r3!^thi pe^o^V^Sng^he'*^"H^^*^ 

or any of his descendants is at thp ^ member of his familv 

to claim any benefit thereunder "’mencement of this Act alive and entitled 

reLtiTo":. in the case 

such document is executed, or, in the case referee 

said, or of the last survivor ofl°; :Sch~‘al'fhe"c^^^^^^ 

4. (1) When any statement has been furnished under section 3.' the Court 

Publication of particulars notice of the furnishing thereof to be 

and re.nnsition of further attixecl in some conspicuous place in the Court-hotise 

manner, ii any as 

apply to the Court by a petition ?n ^"d thereafter any person may 

for fhe issue of ^n o^cL'^ rrarrinVtbr"^'^ fee! 

or documents. ^ ^ mutwalh to furnish further particulars 

inqui, 3 ..^?f anj- ast tS?firiM;'^: T''"’ •'’" ^“ch 

documents arj'necessari in order hn't f particulars or 

in.tf the origin, natuV^o^ objeJs of^.i^ 

to fuimish st^ hTaScular! or lc7'' r ‘he mutwalli an order requiring him 
direct in the orde? ^'«cmnents within such time as the Court may 

Siatemefit of Accounts, and Audit 

Within thtee n,„„||,s »(,„ ,hirt,. fi„, j,,, 

Statement of accounts. ^ which the statement referred to in section 

months of the thirty-first '"f'Xcr^,'-^^trr;la:^:;^^ S 

and true statement of accounts, in such form and containing sudK partiailai^ 
as may be prescribed, of all money s rec eived or expe nded by him on behalf of 

XLTT of 1923. An order therefore appoint- 
receiver being without jurisdiction is 
liable to be set aside in revision, though no 

7m-165 I.C. 
740—40 C.W.N. 1300=1936 C. 420. 

• ^ partly public and partly 

private—Remedy against defaulting mut- 
walli Mutwalli s failure to keep accounts 

A 4 Luck. 429 

<=6 O.W.N. 316 (F.B.). 

Sec. 5. The Mussalman Wakf Act does 
not apply to a wakf which is a settlement 
partly for the benefit of poor relations and 
partly lor the benefit of a section of the 
b“6lK' belonging to the Sliia community. 119 
I.C. 365. S. 5 does not by itself contem¬ 
plate the intervention of other persons for 
compelling the mutwalli to file his accounts 
except possibly as a mere reminder to the 
judge that the accounts have not been filed 
with a view to induce the Judge to take 
proceedings under S. 10. 52 A. 167=:1930 


5 


NOTES. 

lecoid full particulars of all wakf property 
and to enforce that the Mutwalli shall honest¬ 
ly carry out the provisions of the trust im¬ 
posed upon him, and to have in a convenient 
place information available to the public, or 
to any beneficiary of the wakf, in order that 
they may sec whether the wakf property is 
being properly administered and, if it is not, 
that any one may file an information against 
the Mutwalli so that the penalty imposed by 

S. 10 of tho Act may be inflicted upon 
him. The "Court” is nowhere in the Act 
said to be acting in its judicial capacilv 

T. L.R. (1941) Lab. 395=43 P.L.R. 20.9 
1941 Lab. 145 (F.B.). 

Secs. 3, 9 and 10.—There is no jurisuic- 
tioM conferred on the District Judge in the 
exercise of which a receiver can be appoint¬ 
ed by him in a proceeding started on an ap¬ 
plication for direction on a mutwalli to file 
particulars and accounts contemplated by .Vet 
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the wakf of which he is the mutwalli during the period of twelve months ending 
on such thirty-first day of March or, as the case may be, during that portion of 
the said period during which the provisions of this Act have been applicable to 
the wakf: 

Provided that the Court may. if it is satisfied that there is sufficient cause 
for so doing, extend the time allowed for the furnishing of any statement of 
accounts under this section. 


Audit of accounts. 


6 . Every statement of accounts shall, before it 
is furnished to the Court under S. 5, be audited— 

(a) in the case of a wakf the gross income of which during the year in 
question, after deduction of the land-revenue and cesses^ if any, payable to the 
Government, exceeds two thousand rupees by a person who is the holder of a 
certificate granted by the ^[Central Government] under S. 144 of the Indian 
Companies Act, 1913, or is a member of any institution or association the mem¬ 
bers of which have been declared under that section to be entitled to act as 
auditors of companies throughout British India: or 

(b) in the case of any other wakf, by any person authorized in this 
behalf by general or special order of the said Court. 


LEG. REF. 

1 Substituted by A.O., 1937, for 'Local 

Government L 

* NOTES, 

A. 81. On the wording of S. 5 there can¬ 
not be any offence under that section unless 
a statement has been delivered under S. 3 of 
the Act, S, 5 cannot come into operation unless 
S, 3 has been complied with. I.L.R. (1941) 
Bom. 328=43 Bom.L.R. 152=1941 Bom. 
152. 

Ss. 5 and 10: Liability to furnish ac¬ 
counts—Power OF District Judge to adjudi¬ 
cate. —Apart from proceedings under S. 10 
of the Wakf Act, there is no provision of 
law' by which the District Judge can decide 
on merits the question as to the nature of 
the wakf or adjudicate upon the question 
whether a person is liable to furnish accounts 
under S. 5 of the Act. If the case falls 
under the Act, then S. 5 lays down a sub¬ 
stantive law which makes it incumbent upon 
the mutawalli to file the statement as required 
by S. 5. There is provision in the Act by 
which he can ask the District Judge to ad¬ 
judicate upon whether he is liable to furnish 
accounts under S. 5 or not. 1940 O.W.N. 
598=1940 Oudh 813. 

Mussalman Wakf (Bombay Amendment 

Act XIII of 1935) : 

Sec. 6-A.—A Court has to see that the 
law is enforced. When there is special order 
made apparently under S. 6-A of the Mus¬ 
salman Wakf Act, as amended by Bombay 
Amendment Act of 1935, directing certain 
particulars and accounts to be delivered by a 
mutwalli of wakf, and that order is dis¬ 
obeyed, the mutwalli disobeying such order 
is on the face of-it guilt>' of^ contempt of 
Court and that is a matter which the Court 
can deal with under the Contempt of Courts 

Act, 1926 . 44 Bom.L.R. 231. 

Secs, 6-C and 6-M.—The question whe¬ 
ther certain property is wakf property is one 


of the matters which the Court can inquire 
into under S. 6-C of the Mussalman Wakf 
Act as amended by Bombay Amendment Act 
of 1935, but is not a matter which can be 
referred to the Wakf Committee under 
S. 6-M. The Court has therefore no juris¬ 
diction to refer to the Wakf Committee for 
investigation and report the question whether 
a property is wakf pri^erty and is so for what 
purpose. 44 Bom.L.R. 231. 

S. 6-D.—In the case of a wakf whose 
property is situate beyond the local limits of 
the jurisdiction of a District Court, the mut- 
wallis cannot be called upon by that Court to 
contribute to the Wakf Administration Fund 
under the Mussalman Wakf (Bombay 
Amendment) Act of 1935. The only wakfs 
which can be called upon to make a contri¬ 
bution to that Fund are the wakfs to v-hich 
under the pricipal Act ('MHissalman Wakf 
Act of 1^3) the Court directing a contribu¬ 
tion to be made has jurisdiction. There is 
nothing in the Act which extends the juris¬ 
diction of the Court to cases in whicji the 
mutwallis reside within the district or in 
which they apply the income within the dis¬ 
trict. The jurisdiction of the Court is con¬ 
fined entirely to cases in which the wakf 
property is situate within the limits of its 
jurisdiction. I.L.R, (1939) Bom. 611=41 
Bom.L.R. 934=1939 Bom. 447. 

Sec. 6-F.—^Where a notice issued to an 
accused person under S. 10-B and R. 26 of 
the Mussalman Wakf Act as amended by the 
Bombay Amendment Act of 1935, docs not 
specif}' that an inquiry under S. ^C of the 
Act is being held, it is open to the accused 
to say that he had no idea that an inquiry 
under S. 6-C was being held, and the findings 
recorded by the Judge in respect of the mat¬ 
ter cannot be considered to be final within 
the meaning of S. 6-F of the Act. 44 Bom. 
L R 231 

Sec. 6-M.—^Where the Wakf Committee 
to which a matter has been referred by the 
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General Provisions. 

7. Notwithstanding anything contained in the deed or instrument creatin? 

Mutwalli entitled to pay 

costs of audit, etc., from [. 'jakf property any expenses properly incurred 
wakf funds. ny him for the purpose of enabling him to furnish anv 

, ^ , particulars, documents or copies under S. 3 or S 4 nr 

in reject of the preparation or audit of the annual accounts for the purposes of 


8. Every statement of particulars furnished under S. 3 or S. 4, and every 

Verification. statement of accounts furnished under S. S, shall be 

t • t- j , • written in the language of the Court to which it ic 

Procedure Code of Civil 

rrocedure, 1908, for the signing and verification of pleadings. 

9. Any person shall, with the permission of the Court and on payment of 

Inspection and copies. prescribed fee. at any time at which the Court is 

nr tr, / °P^"' eiViHed to inspect in the prescribed manner, 

to the Courf nnd^ ^"7 Statement of particulars or any document furnished 

under 9 ^ Statement of accounts furnished to it 

under b. 5, or any audit report made on an audit under S. 6. 


Penalties, 


Penalty. 

10. Any person who is required by or under S. 3 or S. 4.to furnish a 

statement of particulars or any document relating to 

ment . u required by S. S to furnish a state- 

11 "''t^°rit reasonable cause the burden of proving 

hich shall be upon him, fails to furnish such statement or document, as the 

’ r ?’■ f)"'n’'hes a statement which he knows or has reason 

jriisleading or untrue in any material particular, or, in the 

au'diter^ ^ accounts furnishes a statement which has not been 

tend r I’y -S. 6, be punishable with fine which may ex- 

with finrupees, or in the case of a second or subsequent offence, 
with fine w'hich may extend to two thousand rupees. 


NOTES'. 

Court under S. 6-M of the Mussalman Wakf 
Act, as amended by the Bombay Amend¬ 
ment Act of 1935 makes a report to the Court 
after mnkinpr an inquiry, and the matter 
a.crain comes before the Court, it is not com¬ 
petent to the Judge to accept evidence which 
had been filed before the committee or docu¬ 
ments which have not been proved. Evidence 
criven before the committee is not made evi¬ 
dence in proceedings before the Court and 
the Judge should therefore hear the accused 
and take evidence himself. 44 Bom.L R. 
231. 

Sec. 10 .—See also S2 A. 167, cited under 
S. 5, su/>ra. There is nothing in the Mus¬ 
salman Wakf Act cither in its preamble or 
in its provisions to indicate that it was the 
intention of the legislature that the Court 
designated to receive the particulars refer¬ 
red to in the Act is to enter into an elabo¬ 
rate inquiry as to the existence of the wakf 
or to determine the right to mutwalliship be¬ 
tween rival claimants. By leaving the right 
to mutwalliship undecided, the object of the 
Act is not frustrated because Ss. 5 and 10 
act as preventive against applications under 


S. 3 being made by persons who are not 
actually mutwallis. 19 Pat.L.T. 617=193S 
Pat. 137. See also 1940 Nag. 161 Inter¬ 
lineation of the Statute. 9 O.W.N. 538= 
1932 O. 210=7 Luck. 601 (F.B.) It is 

necessary for a Court to decide whether the 
person who is alleged to be in default is or 
IS not the mutwalli of a Svakf^ within the 
meaning of the Act. The mere fact that 
the party denies that he is mutwalli is im¬ 
material if there is other evidence to show 
t^t he occupies that position. 1932 A.L.J. 
2 ot. An offence under the section is an 
offence within the meaning of S, 4 (o) of 
the Cr.P. Code, and consequently triable bv 
a T^fagistratc and not by the District Tudge. 
22 S.L.R. 141—1928 S. 43. All that is need¬ 
ed to bring borne an offence under S. 10 
read with S. 3 to a defaulting mutwalli is to 
establish by evidence that he is a mutwalli 
m respect of property which is wakf within 
l!ie meaning of the Act. ' Whether the cha¬ 
racter of the properh* as wakf and his own 
position as mutwalli arc admitted or arc esta¬ 
blished by evidence, if denied, S. 10 is equal¬ 
ly applicable. 1932 A.L.J. 262=1932 A. 
362. Under S. 10 the District Judge has 
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The Mussalman Wakf Act (XLII of 1923). 
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NOTES'. 

the power to punish a mutwalli if, without 
any reasonable cause, the burden of proving 
which shall lie upon him, he fails to furnish 
statement of particulars of documents or 
statement of accounts. That is purely a 
penal proceeding in the course of which the 
judge may enquire as to whether a wakf is 
one to which the Act is applicable. But, till 
that stage arises, the judge cannot hold any 
such enquii'y and compel a mutwalli, who is 
not admitting the applicability of the Act to 
file accounts. 52 A. 167=1930 A. 81. In 
case of prosecution under S. 10, the Magis¬ 
trate has jurisdiction to proceed with the in¬ 
quiry as to whether the property is wakf or 
not. On a prosecution under S. 10 it is 
clearly necessary in the first place ftJr the 
prosecution to show that the person charged 
is a mutwalli of the wakf. If that fact is 
denied, the Magistrate may hear evidence on 
the point and determine it in the usual way. 
If he finds that the person charged is a 
mutwalli, then the next question is whether 
there has been default under the Act. If 
the default is proved or admitted and the 
person charged says that he had reasonable 
cause for making default, then the burden 
of proof of that is upon him. (52 All. 167, 
Foil..) 58 B. 302=36 Bom.L.R. 311=1934 
Bom. 169. Where the existence of the wakf 
is denied by the defendants, the District 
Judge has no jurisdiction to proceed with an 
application asking that action under S. 10 
of the Act be taken against the defendants. 
There is nothing in the Act to show that any 
power has been conferred on the District 
Court to go into the question as to whether 
the properties, about which applications are 
made, are wakf properties. If a party de¬ 
nies the existence of wakf, the only order 
that can be passed is that the applicant should, 
get the matter settled by instituting a regu¬ 
lar suit. 1935 A.L.J. 307=1935 A. 254. 
See also I.L.R. (1939) Nag. 564=1939 N. 
L.J. 249=1939 Nag. 205; 1940 Nag. 161; 
1938 Pat. 137. Under S. 10 the District 
Judge can impose the penalty of fine but 
there is no provision in the section for im¬ 
posing a sentence of imprisonment in default 
of payment of the fine. 1932 A.L.J. 266. 
The District Judge and not the Criminal 
Court is the proper authority to enforce the 
provision contained in S'. 10. 54 A. 475= 
1932 A.L.J. 262. The District Judge is the 

proper Court to decide whether fine should 
be imposed under S. 10 of the Act. He has 
to decide whether statements of accounts 
furnished are true or not and whether they 
had been furnished within due time. It 
cannot have been intended that, after he has 
decided that statements are untrue or arc not 
furnished within due time and that a fine 
ought to be imposed, he must send the case 
to a Magistrate to try what was intended to 
be decided in Civil Courts. I.L.R. (1937) 
Nag. 532=1937 Nag. 135. It is not correct 
to hold that the Distrirt Court is the Court 


which can impose the fine provided in S 10. 
S. 10 of the Act creates an offence and says 
in so many words that the omission des¬ 
cribed in the section is an offence. Since 
there is no Court mentioned in the Act as 
the Court which shall try offences under 
S. 10, it follows that the Court which can 
try those offences is the ordinary Criminal 
Court, Le., the Court indicated in the Cr. 
P. Code, which can try such offences, in 
view of S. 29 (2>; Cr. P. Code. It would 
be contrary to all principle that the Court of 
the District Judge should have power to 
punish offences under S. 10, for in such case 
the Court of the District Judge would 
be virtually in the position of pro¬ 
secutor and Judge at the same time. 
Quaere: wheher in proceedings under 
S. 10, the District Judge has iuristiction 
to hold an enquiry into the nature of the 
propert>' where the alleged mutwalli denies 
the existence of the wakf, 54 L.W. 377= 
im ^d. 897=(1941) 2 M.L.J. 541. The 
District Judge has no jurisdiction in proceed¬ 
ings under S. 10 to hold an enquiry into the 
nature of the property where the alleged 
Mutwalli denies the existence of the wakf. 
I.L.R. (1941) Lah. 395=1941 Lah. 145 
(F.B.). The District Judge is not. empo¬ 
wered himself to impose a fine on a Mutwalli 
under S. 10 when he has not complied with 
the provisions of the Act. It must be dealt 
with by a Court constituted under the Cri¬ 
minal Procedure Code by a Magis¬ 

trate. I.L.R. (1941) Lah. 395=1941 Lah. 
145 (F.B.). Act (as amended by Bombay 
Act XVIII of 1935), S. 10.—Scope.—The 
effect of the Mussalman Wakf Act of 1923 
and the Mussalman Wakf (Bombay Amend¬ 
ment) Act of 1935, as they now stand, is that 
any prosecution under S'. 10 of the principal 
Act must be with the sanction of the District 
Court and must be tried by a Criminal Court 
not inferior to that of a Presidency Magis¬ 
trate or of a Magistrate of the first class. 
The District Court has no jurisdiction to try 
the offence itself. I.L.R. (1939) Bom. 
336=41 Bom.L.R. 180=1939 Bom, 146. 

Act as amended by Bombay Act XVIII of 
1935), Ss. 10 and 10~B,—Junsdictioii to try 
offences under—If confined to District Court. 
.After the Bombay Amending Act of 1935? 
so far as Bombay Presidency and presumably 
Sind is concerned, it is not now the scheme 
of the Act that offences under the Act should 
be punished only by the District Court as the 
only Court contemplated by the Act, for the 
Amending Act has now created other offenc¬ 
es besides the offence under S. 10 and added 
S. 10-B which applies generally to offences 
committed under the Act as a whole. The 
scheme of the Act-is that offences under the 
Act are ordinary criminal proceedings to be 
tried by the ordinary Criminal Courts with 
the provisos that sanction for prosecutions 
must be given by a Court in the manner pre¬ 
scribed and that no Criminal Court of the 
Second or Third Class Magistrate shall be 
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Rules. 

11. (1) The [Provincial Government] may, after previous publication by 

Power to make rules. notification in the [Official Gazette], make rules 

to carry into effect the purposes of this Act. 

(2) In particular and without prejudice to the generality of the fore¬ 
going power, such rules may provide for all or any of the following matters 
namely:— * 

(a) the additional particulars to be furnished by mutwallis under clause 
{g) of sub-section (1) of S. 3; 

{h) the fees to be charged upon applications made to a Court under sub¬ 
section (1) of S. 4; 

(c) the form in which the statement of accounts referred to in S. 5 shall 
be furnished, and the particulars which shall be contained therein; 

(rf) the powers which may be exercised by auditors for the purpose of 
any audit referred to in S. 6, and the particulars to be contained in the reports 
of such auditors; 

(e) the fees respectively crargeable on account of the allowing of ins¬ 
pections and of the supply of copies under S. 9; 

(/) the safe custody of statements, audit reports and copies of deeds or 
instruments furnished to Courts under this Act; and 

(^) any other matter which is to be or may be prescribed. 

Savings. 12. Nothing in this Act shall— 

(a) affect any other enactment for the time being in force in British 
India providing for the control or supervision of religious or charitable endow¬ 
ments ; or 

(b) apply in the case of any wakf the property of which— 

(i) is being administered by the treasurer of Charitable Endowments, the 
Administrator-General or the Official Trustee; or 

^ii) is being administered either by a receiver appointed by any Court of 
competent jurisdiction, or under a scheme for the administration of the wakf 
which has been settled or approved by any Court of competent jurisdiction or 
by any other authority aacting under the provisions of ny enactment. 


13. The [Provincial Government] may, by notification in the [Official 



NOTES'. 

competent to try an offence under that Act. 
39 Cr.L.J. 805=1938 Sind 149. 

Act (as amended by Bombay Act XVIII of 
1935), S. 10-B and R. 26—Comp/ionce—Sanc¬ 
tion—Crani of—Form of—Formal sanction — 
If necessary. — Where a person is called up¬ 
on to deliver accounts under S. 3 of the 
Mussalman Wakf Act and fails to do so, and 
the Court, holding that the person fell with¬ 
in the terms of Act, directs that the papers 


be sent to the Public Prosecutor of Bombay, 
in order that he might take the appropriat' 
action against that person, that sufficiently 
complies with R. 26 of the Rules under the 
Act which prescribes the manner of giving 
sanction under S. 10-B of the Act as amend¬ 
ed by the Bombay Act of 1935, though it 
would be better to give formal sanction inde¬ 
pendently of the judgment in the case under 
S. 3. I.L.R. (1941) Bom. 328=43 Bom. 
L.R. 153=1941 Bom. 152. 
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